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6itbar&rkar. 

See LIMITATION ACT, 1908, s. 19, 17 A. 198, 
F.O.-22 I.A.31»6 Sar. 551. 

Sadavarat. 

Will—Construction—Bequest by Hindu (or 
building well end cistern, whether constitutes 
oharitable trust—Devise for establishment of 
eadavarat—Bequest of residue to unmarried in 
preference to msrritd daughters, Irgal validity 
of— See Hikdu Law—Will, 34 B. 1. 

Sadr Amins, ete., Bengal tPrlnoipal) Act. 

See Ben. ACT XVI of 1868. 

Badr Coarta, Hofuiail, Jorlsdiclion of. 

Decisions of—Their binding character— See 
Bom. ACT XVII OF 1&79, 8. 11, 2 S.L.R. 28. 

Sagyi Marriage. 

See HINDU Law—MARBIAGB. 

See HiiiDu LAW—Inheritance, Marsh. 
644. 

Hindu Law— Custem— Form of Marriage— 
Marriage of widow—See HINDU LAW—MAR- 
BIAOE, 6 0. 692s6 C.L.R. £05. 

Bair Abkarl, 

Money payable by Oovernment in lieu of— 
Bee ACT XXlll OF 1B71, es. 3 and 4, A.W.N. 
1887, 225. 

BaJJada'naihln. 

See Mahombdan Law—Waef. 

(1) Ifahomedan Law— Wakf—Sajjadanashin 
end JHiifwalli.—Respective status and positions 
of Bajjadanashin and Mutwalli. explained, 
discussedanddistioguished. THE6ECBETABY 
OP STATE FOR INDIA IN COUNCIL V. 
MOBIUDDIN AHMAD. 27 0. 674. [R., G Bom. 

L.B. 1058. 6 A.L.J. 632.] 

Removal of—Ree OlV. PRO. CODE, 1908, 
■a. 62, 63, 6 A.L.I. 6S2~3 lod. Oas- 608. 

■alary. 

See ATTACHMENT—SUBJECT OP ATTACH- 

3IBKT. 


Salary— conftnued. 

(11 —Assignment of salary .—An assignment, 
by a Puisne Judge of tbe Supreme Court at 
Madras, of tbe sum "equal to tbe amount of 
six months’ salary,” directed by the 6 Geo. 
IV, o. 65. to be paid to tbe legal personal 
representatives of such Judge, in case he shall 
die, in and after six months’ possession of 
ofhee, is a valid assignment, being a vested 
contingent interest in such Judge; and, not 
being payable during tbe lifetime of tbe Judge, 
is not an assignment of salary, within tbe 5 
and 6 Edw. Ill, o. 16. ard 49 Geo. HI, 
c- 126. and therefore, contrary to public policy. 
Arbuthnot v.Norton, 3 M.I.A. 435-5 Moo. 
P.C.J. 219 = 10 Jur. 145=1 Sar. P.C.J, 300. 

Tbe salary of an appointment not be drawn 
by a person not holding or conducting tbe duties 
thereof. Clr. No. 15, dated the 28th July, 
1865, 3 W.R. Ciy. Cir. Orders, p. 4. 

Increase of the Salaries of Ministerial Officers. 
Clr. No. 35, dated the 11th September, 1866, 
6 W.R. Civ. Cir. Orders, p. 7. 

Power of S. C. Court to attach—Of railway 
servant not fallen due-Salary disbuteable 
outside jurisdiction of Court—SctJ ATTACH¬ 
MENT-GENERAL, 30 C. 713 = 7 O.W.N. 821. 

Salary, suit to recover, lies where tbe con¬ 
tract of service is to be performed in those cases 
where tbe place at which tbe salary becomes 
payable is not mentioned—See Civ. Pro. 
CODE, 1903, 8. 20, 2 Bom. L R. 514. 

Of a railway servant, attaebrnrnt of—See GiV. 
PRO. CODE, 1908,0. XXI, r. 46, 5 Bom. L.R. 
803 = 28 B. 198. 

Attachment of salary—Judgment-debtor and 
disbursing officer beyond jurisdiction of attach¬ 
ing Court—Attachment whether legal—Proper 
procedure — .$« EXECUTION OP DECREE- 
TRANSFER OF DECREE FOR EXECUTION— 

Execution OUT of court’s Jurisdiction, 
12 B. 44. 

8ef Insolvency — Insolvency under 
Civ. Pro. Code, 6 B.L.B. 675 = 16 W.R. 201. 

Servant—Suit for salary— Limitation —See 
Limitation act, 1908. Arts. 2, 6, 7. 8, 9. 
22. 24, 26. 40, 48. 49, 118, 120, 4 B.L.B. App. 
68 = 18 W.R. 150. 
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S»-\s>ry—concluded. 

Suit relating to trust — Appointment of 
plaintiff by deed of trust—Suit for—Small 
Cause suit—See PROVINCIAL SMALL CAUSE 
Courts act, 1887, Art. IB, 26 M, 368. 

See St. 11 and 12 Vio., ch. 21, ss. 7, 27, 19 B. 
232. 

Sale. 


continued. 

-1.—General. 

See Customs—PUNJAH —alienation. 

See Hindu Law —alienation. 

See Mahomedan Law—Alienation. 

See Transfer op Property Act, 1882, 
SS.-53 to 56. 

See Vendor and Purchaser. 


1. —General. 

2. —Sale by auction. 

3. —Sale for arrears op rent. 

la)~General. 

(6)— Defaulters. 

(c) —Deposit ofmoney and staying sale. 

(d) —Effect of sale, 
le)—Incumbrances. 

(0 —Rights and Liabififies of pur¬ 
chasers. 

(<;)—Setting aside sale and tfs effect. 
(?i )—Surplus proceeds of sale. Right to. 

(i) —Under tenures and portions of. 
Sale of. 

(j) —Miscellaneous. 

4. —SALE FOR ARREARS OF REVENUE 

AND CESS. 

{a) ~~ General, 

{b)-~Deposit of money and staying sale. 
{c)^Proceeds of sale, Right to. 

(d) — Purchasers, Rights and Liabili¬ 
ties of. 

(e) —Safe of share of estate. 

(/)—Seffinj aside sale and its effect. 

ig}—Tenures that are protected in such 
sales. 

(h) —Miscellaneous. 

5. —Sale in execution of decree. 

(a) —GeneraZ. 

(b) —Decrees against representatives. 

{c)—Discriplion of property sold, 
Errors in. 

{di—Joint property. Sale of. 

{e)—Mortgaged property. Sale of. 

(j) —Proceeds of sale. Right to. 

((/)— Purchasers, Right of. 

{h)—Re-sales. 

(i) —Right of purchaser on setting aside 
sale. 

O ’)—Rival decree-holders, 

(k) —Setting aside sale. 

(Z )—Stay of sale. 

{m)—Wrongful and int-afid sales, 

(n)— Miscellaneous. 

6. —Sale of goods. 

7. —Miscellaneous. 


U)—“ Power to sell,” meaning of—Sale under 
power—Duty of purchaser—Power of attorney 
Purchase, sell, endorse, and transfer.” —A 
power to sell (shares in a public company) is 
only a power to sell in the ordinary course of 
business, i e., for a money price— Per Wilson, 
J. Where shares in a public company are sold 
under a power, it is the duty of the purchaser, 
to see that the price was paid to the owner or 
his attorney — Per Wilson, J. A joint and 
several power authorizing the holders " to pur¬ 
chase, sell, endorse, and transfer for the prin¬ 
cipal and in bis name and on his behalf " all 
his shares in any public company or society, 
would not justify them to enter into a contract, 
embodied in bought and sold notes, agreeing 
to sell and to purchase some time hence at an 
advanced rate, on their account, certain shares, 
the bought and sold notes bearing the same 
date and being one transaction —Per Garth, 
C.J. It was held that the transaction in this 
case was either an actual loan, or a transac¬ 
tion ID the nature of a loan, for the purpose of 
rising money — Per Garth, C J. JUMMA 
DaSS V. ECKFORD, 9 C. 1. 


\*t—tjoniracc Act. 1872. s. 23—Champerty—> 
Speculative sale,—A speculative sale is not bad 
on the Brouod of beia« against public policy. 
Ramanu.ta AYYANOAR V. Narayana Ayyan- 
QAR, 18 M. 374. [f?., -2 N.L.R. 17.] 


_ (3) Agreement to sell—Person not in posses¬ 
sion—Ejectment suit—Proper remedy. —A cer¬ 
tain person alleging himself entitled to posses¬ 
sion of certain property from a stranger, and 
being in want of funds to institute a suit, 
executed a couveyance to the plaintiff whereby 
it was agreed that, in consideration of the 
latter s finanoing the litigation to be launched 
jointly by both, the latter should take one-half 
° ® property to bo recovered by the intended 

suit. The vendor, contrary to the terms of 
the agreement and without the consent of the 
vendee, compromised with the person against 
whom the contemplated suit had to be filed, 
whereby the vendor gob some property in quit 
of all claims. The vendee, thereupon, insti¬ 
tuted the present suit for possession of a half 
share m the whole properly under the agree¬ 
ment and for ejectment. Held that the vendor 

possession of the property 
at the date of the agreement, the agreement 
did not operate as a present transfer of the 
property, but as an agreement to transfer so 
muoD of it as might ba recovered by the oon- 
templated suit. The vendee’s proper remedy 
would be a suit for specific performance or for 
damages for breach of contract, to support 
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le —oontmued. 

-1.—General—continued. 

vtvbiob it would have been neaessary for the 
plaintiStoallege a petfocmauoe of his part of 
the contraot or at least his readiness and 
williogoess to perform and preveotioa by the 
wrongful aot of the vendor. RANEE BhOBO- 
SOONDBEB DASSEB v. ISSUR OHUNDBR 
DOTT, 11 B.L R. 36, P.0. = 18 W.R. 140 = 2 
•Suther. 616=3 Sar. 136. [J’.. 91 W.R. 101. 6 
B. 380. F.B.; R., 20 W.R. 446. 22 W.R. 535. 

93 W.R. 131, 1 0. 297. 2 B. 299, 7 C. 753. 6 
B. 645. 10 C. 1037,9 B. 324. 10 A 133. 12 A. 
•234. P.B., 2 0.0.119. 27 B. 31. 30 C. 265 ; £>., 

11 C. 121 = 11 LA. 218.] 

^ 4 )—“ Contract of sale ” and “ contract to sell." 
difference between. —A contract of sale is ao 
execated contract and cceatssajus in rem, as 
it passes ownership immediately when it has 
besn executed ; aad a coatt*ot to sell belooes 
to the class of executory oontcacts. an i is 
only a jus ad rem for it only creates an 
obligation attached to the ownership of the 
property and does not amount to an interest 
therein. 3Q(B LaI* v. BHAGWAN DaS, 11 A. 
244-A.W.N. 1889, 96. 

(5)—Sale with condition for cancelment — 
.Coiuiilion nol/ulfilUd—Sale rendered a'>sjlule. 

_Wnere a deed ofsale was execated conveying 

.certain property subject to the condition that 
if the purchase-money were repaid within a 
esrtain time together with interest the deed of 
Bale was to be cancelled, on breach of the condi¬ 
tion of repayment within the time stipulated 
the contract executed itself, the transaction 
was closed and became one of absolute sale 
and thereafter neither the vendor nor an as¬ 
signee from him could not sue for rederopti-an. 

Jagannath Brahmin v. balwantsing . 

1 C.P.L.R. 22. [R.. 7 O.P.L.R. 101, 8 C.P. 
L.R. 113, 4 N.L.B. 177 ; D., 1 N.L.R. 137.] 

{G)-^Covenant to repurchase in a deed of sale 
of land—Such covenant is personal and does 
not run with the land.—A covenant to repur- 
chase in a deed of sale of land is purely person¬ 
al and does not bind the heirs of the original 
vender Gurunath Bala.ti Mutalik v, 
VAMANAVA NALABAO DIVAN. 13 Bom. L.R. 

^40. 

17)— Sale—Jgreement to repurchase executed 
on same day—Debt—Redemption. —A sale-deed 
was executed whereby certain propercy was 
sold out-and-out. On the same day, an agree¬ 
ment was executed between the parties, where¬ 
by the purchaser promised to reuouvey the pro¬ 
perty to the vendor if he paid back the coosider- 
ation money within a certain time. Money was 
not paid within the time stipulated,but long alter 
the expiry of that time a suit for redemption was 
brought. Belli that the property was sold out-and- 
out, and there was no mortgage to be redeemed. 
A stipulation for repurchase will not of itself 
convert a sale into a mortgage. To make a 
mortgage there must be a debt. If there be a 
right to redeem a property from debt, there must 
Ac the ooirelativa right to enforce payment of 
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the debt, Ghulam Nabi Khan v. Niaz-un- 
Nl&SA,8i,L.J.ll = 9 Ind. Gas. 140* {V2 A. 387» 
F.\ 31 Be 533, R.) 

{&)—Contract for sale of QOodsStivulatione 
as to the time of delivery, whether of the essence 
of contractSale of Goods Act, s. 10.—Beld, 
that, unless a different iatention appears from 
the terms of the contract, stipalations as to 
the time of delivery are not deemed to be of 
the essence of a contract of sale of goods THE 
INSTALMENT B.^NK, Ld., FYZVHVO v, L\LA 

Kaudhaya Lal, 13 O.C, 143 = 6 lod. Caa. 
lOlis 

{0)—Rioht of delivery of goods, whether can 
be sold —Oonfracf to sell goods C.I.P., at a port 
named-^ Incidents attaching to sale hv trade 
usagc'^Breach of contract of sale—Damages, 
measure of. —There is do such thing known in 
law as a sale of a right to deliverv. The 
incidents attaching to a sale C.T.P., by trade 
usage are these On a sale C.I.F . the seller 
undertakes to ship tbe goods sold on a vessel 
bound to tbe port mentioned, and to deliver 
the goods on board such vessel bv tendering to 
the buyer a bill of lading for them, together 
with a policy of insurance covering their 
iDSuraoce to the port to which the goods are to 
go, and the seller munt be ready and able to 
endorse the bill of lading and to transfer the 
policy to the buyer, on receiving payment of 
the price. In oaso of a breach of contract to 
deliver the goods, tbe buyer is entitled to 
receive from tbe seller tbe difference between 
the contract rate and tbe rate at the place on 
tbe day oq which delivery ought to have he^^u 
made. ABDUL H xMBDv. TORAB ALI 5 Lc 
BR. 144* 

HO)—Sale—Contract to sell—Payment of 
part consideration—Specific pe^’formance —Dm- 
cretion—Delay ^Pleadings— Amendment—Suit 
on sale—Appeal, second—Prayer for specific 
performance —Tbe payment of a 
part of coosideration money does not neces¬ 
sarily imply that there is an out-and-out sale 
and not a contract to sell. (65 P.R. 1893. R ) 
Whore a suit is based oq an alleged completed 
sale, the plaintiff cannot be allowed to urge in 
second appeal that the suit may bo regarded as 
one for specific performance of a contract to 
sell. Tbe latter suit is inconsistent with the 
position based on an alleged completed sale 
and cannot be entertained without an amend- 
meat of the plaint being allowed. In a suit to 
enforce specific performance of a contract to 
sell, where tbe plaintiff slept over his alleged 
rights foe very nearly twelve years and made 
no attempt, until a few months of the iostitu- 
tioD of the suit, to pay to tbe defendant the 
balance of tbe sale price and to get a sale*d»ed 
execute] and registered in his favour: Held 
that, under the circumstances, tbe Court 
would not be justified in exercising ibs discre¬ 
tionary power to decree specific performance of 
the contract. BARKHURDAB v* HAJI MUNA- 
WAR Din, 7 lod. Cas. SS8* 
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Stf/tf—coDtinued. 

^.. 1 .— QeaeT&l-^continued, 

(J 1)—Practice— Specific performance—Pro¬ 
perty, under a eontrael of tale to one-person, 
actually sold to another—Subsequent vendee, a 
trustee for the former —5. 91 of the Indtan 
Trusts Act—Whether conveyance to be executed 
by the vender or subsequent vendee—Correct 
procedure.—A agreed to sell certain land to B, 
but aftetnards sold it to C. B sued A and C 
lor a declaration that the sale to C was void 
as against him, aud for a direction that A 
should execute a conveyance in his favour. 
The lower Courts accordingly passed a decree. 
In second appeal, it was contended that ibe 
proper course is to direct C, and doc A to 
execute a conveyance in B’s faveue, and that, 
as there was no prayer in the plarnc for such a 
direction, the suit should be dismissed : 
Heid:—Th>t though the proper course is the 
one contended for by the appellants, the prac¬ 
tice in the Mofuscil generally is to declare the 
subsequent sale voia and to direct the vendor 
to execute a conveyance ; and, tberetore, in tbe 
face of that practice, the appellant’s contention 
cannot be upheld. SUBBAIYYA PiLLAi v. 
Velappa Naiceen, 2 M.W.N. 1911, 560 = 10 
U.L.T. 526=22 M.L.J. 124. 

(11-a)—Completed sole—Transfer of owner¬ 
ship,not eptn lo the I a»«fs louitharcw— Hyghis 
Of prtnmpior.— In tbe absence oi any inumion 
common to both parlies to a sale that the 
owneisbip ehouid not pars, until tbe died of 
sale bad been regisierea and delivered to tbe 
vendee, or until possesiion had been actually 
given, the accomplisbrneut ot these conaitions 
18 not essential to the cimpletion of a sale. 
Where tbe sale of a bouse Las been ccmpleted 
it is no longer open to tbe parties to undo such 
ccmpleted act so as to deprive the pre-emptor 
of hiB right to recover tbe bouse by a suit 
brought with that object. Such a case is clearly 
within the spirit ana the words of s. 17 of Act 
IV cf 1672. and the mere circumstance that, 
before suit trougbt, the purchaser re-sold bis 
house to the original vender wculd be no 
obstacle to the piaiutifi getting a decree under 
that seciicn oirectiug oelenoant to sell tbe 
house to him. Kahna v. Dewa Singh. 62 
P.R. 1879. [ii,, 60 P R. iBbS, 102 PR 

16ti8, 7b P.R. iteS; Jj., U3 P.R. 1662.] ‘ * 

(\^)—8pecific perfotmance-Contract to sell 

Imitdings *« Bombay — Covenant for title _ 

Bsnau taw.-ln asuit forspecific performance of 
a contract cf sale ol cerlam buildings, wherein 
the paities were Hindus, the defenoant raised 
the piea that tbe plainiifi bed not shown 
such a title to the property, the subject of the 

pJainiifi was bouna to show 

Lastot the Vafon 

wK wS determined according to Hindu law 

with regard 

fJerntW ascertained 

agreement, without 
SieTfV implication : The princi¬ 

ple of English law which gives the purchaser ol 


Sd/e—continued. 

-1.—General— continued. 

land a right to have a good title to it showir 
by tbe vendor was held not to apply to an 
agreement among Hindus. DEVSl OHELA v. 
JiVABAJ MUEUNDAS, 2 B.H.C. 406. [R., 11 

B. 372 ; D., 15 B. 657-] 

Agreement of sale—Specific perform¬ 
ance—Alternative rtlief — S. 29, Specific Belief 
Act—Civ. Pro. Code {Act V of 1908), O. VII, 
r. 7.—Where, in an agreement of sale, it was- 
stipulated that, if tbe transaction fell through 
for default ot the vendors (defendants), the’ 
vendee (plaintiO) wculd be free to enforce 
specific performance at law, and would be en" 
titled to be credited with interest on his deposit- 
from the date on which it was made, but if it 
fell through owing to the vendee's default, then 
the latter would be entitled to tbe refund of 
tbe bare deposit without interest, and the 
vendors would be at liberty to dispose of the 
property in any other way thiy might choose 
and the Court below refused a decree for 
specific performance and gave a decree for the 
refund ot the deposit with interest though tbe 
plaintiS (veodte) did not ask for any such 
alternative relief: Held, that the Court below 
was in tbe main right, as it did not necessarily 
follow fre m tbe dismissal of a suit for specifio 
perfcimauce that an order for the refund ol aoy 
part-pa) ment of the purchase-mcney should 
also be oeuiid. (2l B. 827, 24 0. 897, 31 A, 
66,27 Ch. D. 69, B.) The vendee could, not- 
witbstandiDg that bis suit for specifio perform¬ 
ance has bem dismissed, and no matter on 
what ground it failed, have brought a suit fer 
tbe rtcovtry of his deposit. i27 M. 380, i?.) 
He/d luriber, tlat the Suberdinate Judge 
was right in refusing to relegate the parlies to 
fresh litigation, as there could have been but 
one result of another suit on the contract. 

RagbuNath Sabai V. Chandba Protab 
Singh, 17 C.W.N. lOO. 

(12-b)—Agreement to sell—Subsequent frau- 
^lent mortgage by owner before actual sale— 
peclaration— Purchaser entitled to priority — 
Onus,— The purchaser of a property in pursuance 
of an agreiment entered into between him and 
the owner ot the property is entitled to a declara¬ 
tion tbata morigageexeouted by theowner,sun- 
sequent to tbeagreiment but tefore the actual 
sale, in order to defraud the purchaser, was not 
binding on him. Theactual conveyanoeobtained 
by the purchaser in pursuance of such an agree¬ 
ment will entitle him to priority over every sub¬ 
sequent transferee from tbe owner except a bona 
fiae transferee for value. The question of onus 
of proof IS immaterial when the evidence of 
both the sides has been considered by the lower 

7qi“o^oao” « Dalapadu, M.W.N. 

1912. 902=15 Ind. Cas. 457. 

(13)—Confracf for sale of house-Sale cf en- 
cumbend property-Failure to clear encum- 
brance—^atm for rent—Betention of purchase- 
^icney—^ansfer of Property Act-Applicabili- 

Plaintiff entered into a contract with defendant- 
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-1.—General —eontinu«<l. 


Ssle —oootinued. 

-1.—General —eontinuai. 


to Bell hU house to the latter, who was already 
io possession* The house was eooacribetsd at 
the time o! the oontraot. Plaiotifl received a 
portion of the purohase-mmey, agreed to cleat 
the eocutnbtanoe himself within a certain time 
and execute a conveyance to the defendant 
^n receipt of the balance at the time of the 
eale. Defendant omtinaed io possessioo. Two 
years later, plamtiS. without clearing the 
6 D 0 UcnbTakoce flkod ex^cutiog ths e-ile, sudd 
defendant for rent of the houw. There was 
no ooQtraot for payment of rent after the con¬ 
tract for sale. The defendant retained with 
himself the balance of the putohase-mooey 
towards tbe p^^y□a60to^ tb© encumbrance. 
the pliiotiB w.*s uot entitled to tbe rent. The 
.defendant remained in possession as purchaser 
and owner, and all that remainei for the 
plaintiS to do was to cleat tbe enoambtance and 
.execute tbe sale to the defendant. Plaintiff 
having failed to do this, the fault was bis own 
and he could not hold the defenlaot liable to 
the rant or damages. The pcinoiplea of s. 55 of 
the TraoBfec of Property Aol were applicable to 
the ease, though the Act was not in force at the 
place where the contract wis entered into, 
Plaiotifi was bound to clear tba eocumbraoce 
and the dsfendant was entitled to retam the 
putchase*money. H. McDON.tljO v. C. B. 
WILLS. 4 Ii.B.R. 224. 

(14) — Purchaser, if party to a suit lo set aside 
Bale, right o/.—Where the decree under which 
a sale takes place is subsequently set aside, the 
purchaser, if he be a patty to the suit, may 
havd to give up the property, the retsoa being 
that the persin purohieing is. at the time he 
purchases, a patty to a proceeding which may 
net rid of tbe authority for the sale; but when 
be is nob a patty to such pcicoed'nR. the sale is 
not set aside. GONBSH PERSHAD v. FAZUL 
EUAM KHAN, 25 C. B37. (10 W.R 154, i? I 

{ 16 )—‘Suilagainstvindee—Strangersin posses- 

Bion—Dicree only against vendee.—Where the 
right of the plaiotifl is against his vendee alone, 
for goods sold to him. third parsons in 

possession of such gooda caonot be made 1'^*®** 
for the price in a suit against them all. A ter 
a deores against the vcodae. the property m ly 
be attached although in the pos-eieion 
MADDANI.AH V. BHIUAPPA, M.W.H. 1912. 72 
i.:ia lod. 0««, 469. 


(16)--Snf« of land by unregistered deed- 
Vendee plead i% poisession—Rtaht n/ eorne 
vendors to sue to recover possession after lapse 
of several Where all the members of a 

iamtly eo\d land by mo^oe of an uotegisbec^jd 
deed of sale and plaoed the vendee in poisesiioo, 
some of them couH not ba permitted after the 
Upee of eevaral years to sue to rec-^vec 
fiiOQ ol the laod eold on the ground thit the 
eale deed has no^ been registered. B\N8I 8 btB 
•V. Pandob V, 12 O.P L R. ISI. [Com,. 3 N* 
XieBe Ta; Commented on, 16 C.P.L.R. 83 ] 

{l7)^Vsndor and purehaser-^Vendor/ailing 
^ give poaaaasiort to vendeo of u p^tl of property 


sold—Remedy of vendee^Suit for soecific ver^ 
formanre or rer.ovsry of vosse^sion—limitation 
Act (XV of 18771. sch. ‘II. art. 14t —Where a 
vender dalivers possession to the vendee only of 
apart of the otopeciiv sold, the remely of the 
latter is not bv a suit for sneoiflo performance, 
but by a soit for recovery of possession of the 
part of which he has not bean given pnssas'^ion 
in Dutsuance of tbe sale: and art. 144 of the 
liim^fcation Aot wonH aoolc to such a suit for 
possession. BHAN.I4N RVM v. ^OHAURA. 9 
lad. Cas. 238 = 18 P,R. 1911=92 P L.R. 1911. 

(18 ^—and nurchas^r—Purchaser 
ing lands from one in ivhos^ nam« the title 
deedi were mtie ou^— of th^ lands 
With another person —Renam^dat— 
suit for possession.—Tle plaintiff purchased 
som^ lands from Ij. a widow of Q. in whose 
tbe titie d^eds stood. In taking p^sseq. 
Bioti. he was obstructed bv the defen Isnfc who 
was in oo^^ession and who stated th^t G wai a 
6enn»nidar for her. The low^r Court dismissed 
tbe suit, holding that it wis the plaintiS*s 
duty not m'^reW to rely on the pacer title dis¬ 
closed bv G*s de“d. also to maks enq^iirles 
of tbe defendant in actual possession as to her 
title:—ffeW. that tbe plaintiff should fail* 
because heomitted to m vk' tbe ^ nquirie^ which 
he WIS biund to niik> to perfset his own title, 
and by bis own nseligence exposed himself to 
the ri^k of purchasing property which in reality 
belonged not lo h»s vend'v** but to the defend* 
aat. VYANKAPPKCHARYA SHRI>^rVAB tCH- 
ARYl V, YlMNASlNI RADHASANI, 13 Bom. 
L R. 299. 

(19) —saU followed by possession— 

Validity of sale. —Where the second and third 
resp>odente bad sold certain land to the 
first resDondeot* and sale wss verbal but was 
fallowed by possession and mutation of nam^s : 
Held, that such sale w^s v%lid. and the aopel* 
laot, who was subsequent purchaser of the 
same laod by a rei^ivtered deed, could not 
recover the land from the respondent. 

llKVSQ TUN E. V MAONG THBT PYO. 8 Ittd. 
Cas. 443 (4 L.B R. 26* F.) 

(20) —Convey xnce by person not in posseszion^ 
— AUhough a pdrsoo m^y not have property in 
his podsessioD. he is nevertheless oompitent to 
convey it. GOWRI KOER v. AUDH KOER, JO 
C 1087. [Z?.. 3 0.0. 216.] 

( 21 ) —Sale of immoveable property by person 
out of possession—Actionable claim.—K transfer 
of ownership of immoveable property not a 
8lie of an actionable claim, although th3owner 
at the time of the sale may not bo in possession. 
MODUN MOHUN DUT v. FUTTABUNNISSA* 
13 0.2)7. [F*UM 445,9 0.0. 215; fl., 18 
A. 816, F B.. 19 A. 965* FB., U.B.R., 1897- 
19J1* Vol^ 11, 573 ] 

(22) —Hindu LxwSale of immoveable pro* 
petty *^Delivory cj posussion not easenliaL —By 

I Hindu LaWi a sale of immoveable property is 
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-1,—General —coniinztedt 

valid though not followed bj possession. 
BHUKAN BHAIBAVA V. BHAIJI PRAQ. 1 B. H. 
C. 19. C-R-. B, 299=P.J. 18b0, 37, 6 B. 
168.] 

(23) — Sindu Law — Sale — Possession. — 
Unoer the law administered in this Presidency 
before ihe Traosiet of Property Act came into 
force, where all was done that the parties con¬ 
templated to complete the sale, the title of the 
first purchaser wuuld not be defeated in favour 
of the second purchaser merely by the reason 
that the latter obtained, ana the former did 
not obtain, possebsion. RamaSaui v. Mariwu- 
ITU. 6 U. 404. IR., U.b.B., 1697-1901, Voi. 
11, 673.) 


(23-a)—Hindu law—Sale by father of joint 
anctstral properly—Boits, fioe purtliaser for 
valut iVecesditji—hicn’s right to have sale set 
ostdfi.—Where joint ancesual property has 
paesed out of a joint family governed by the 
Mitakshara law under a conveyance executed 
by a lather in croec to raise money to pay ofi 
an antectdent oebi, bis son, by reason of bis 
duty to pay hia father’s debt, could not recover 
Ihe property unless he showed that the debts 
were coniracied lor immoral purposes, and 
that purchaser bad notice that they were so 
conttttcttd. Wneie a larger sum was raised ky 
such sale than was nectssary to pay ofi the 
debt, the sale was liable to be impeached bv 
the sen if the properly sold was of very large 
value and the sale was efiected for the oste^ 

small debt, but a eale was not liable to be so 
impeached on the ground that a stmewhat 
larger sum was realized by the sale than was 
netessaty lor the purpose in view, if the pur¬ 
chaser had satisfied himself by reasonable 
enquiry that the lather, as manager of the 
joint lamiiy property, required mfney for a 
necessary purpose, and that the mcncy was 
not lotihcoming otherwise than by alienation 
of the property, and that a ssle was the form 
ot alienation which a prudent owner would 
have resorted to lor the purpose of raising the 

Hazuka Singh 44 
P.R. 1830, 14 O.L.R. 226, P.C. A* • 14 R t w 

187, P.L.., 2 0. 341, 6 M.l.A. 393, R.) 

(24)-Fendor and purc/idSfr—De/ecf in title 

Condition of sale not to question defect— 
HipAfo/ purchaser.-Wbe.e, m a sale of a 

piece ol laud one of the conditions of the pur¬ 
chase was that ihe vendor shall not be bound 
to show any title prior to a mortgage deed o”a 

spite of such condi¬ 
tion. the purchaser was not precluded from 

requiting the vendor to shown title prior to 
the said morigHge deed, and be could show 
aliunde ibal the title is defective • and he 
could also .loBiBt on that ground of* defect m 
Utle, CO resciDu the contract and recover back 

bis CftfDGst niODGT. iDtBtPfilL ^t%A 


- 1 .—General— eoniinued. 

(95 )—Sale of property—Absence of title at time 
of sale—Subsequent acquisition of title.—It a- 
person executing a kobala in favour of another' 
bad no title to the property at the time he-' 
executed it. bis subsequently becoming entitled- 
to the property as heir would not make the 
kobala good. KALI CHANDRA CHO'W'DHBY V. 
SHIBCHANDBABHADURI. 6 B.L.R. 501, P.C. 
= 15W.R. P.C. 12 = 2 Suther. 383 = 2 Sar.- 
621. LHzpf.. 8 C. 138. 16W.R. 112,] 


(26)—Deed of sale—Covenant for title—' 
Covenant for quietenjoynient—Transfer of Pro- 
periy Act (IV of 1882), s. 55 (1) (b)—Morlgage- 
—Charge—Money paid in redeeming property. 
—The plaintiff purchased from the defend¬ 
ant certain lands under a deed of sale which 
contained a covenant that: “ ii to the proper¬ 
ty mentioned above any one efiers obstiucticnr 
of any sort or puts forth any claim thereto, we, 
our heirs, and our rcprisentaiives sgree to 
bold ouiselves answerable in any way you re¬ 
quire us 10 do.” The plaintiff could obtain 
possession only of some of the lands purchased 
and he bad to pay Rs. 176-10-0 to ri dtem somo 
more lands mentioned in the deed of sale. He 
then filtd this suit to recover the above sum 
and to recover damages for breach of the coven- 
Held, ( 1 ) that the covenant relied upon 
by the plaintiff was not a covenant for quiet 
possession and that there bad teen no breach 
of it : (2) that under a. 55 (1) (g) of the Trane- 
fet of Property Act, the plaintiff was entitled 
to recovjr ircm the defendant the mortgage- 
money which be expended in redeeming a por¬ 
tion of the property referred tointhe deed of 
sale. Makishanker v. Bawkrishna, d 
Bom. L.R. 832. 


(27) — Of timber — Breach of warranty- 
of title Rights of buyer — Measure of 
damages.—lu the case of a sale of goods, where 
there was a distinct breach on the part of the 
seller of warranty of title, the buyer is entitled 
to a refund of the me ney paid by him for the 
goods, and having regard to the nature of the- 
goods sold and what was within the contem¬ 
plation of the parties, the expense incurred in- 
removing Ihe timber must be taken into ac¬ 
count as loss to the buyer naturally flowing 
from breach of the warranty. BamanDNNI 

O « Karumathil Nar.ayanan NAIB, 

8 M.L.T. 216 = 7 Ind. Cas. 757. 


(28) Rt:gisiered sale deed executed by Hindu 
«.-tdcw fo her nephew — Nephew pre-deceasiny 
Widow-Passing of title—Intention, when will 
oiject the passing of title—Circumstances under 
which Court of equity will decline relief against 
a voluntary deed.—It the parties intend that 
It e should pass, the fact that no consideration 

prevent title from passing. 
(16 M.L.J. 147, F.) Where the plaintiff in-- 
tended that stnie title should pass, though not- 

1 purported to convey,- 

held that ihe plaintiff could not plead the deed- 

to be a mere sham and could not claim to b 
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——«—OeDeral^continttfd. 

relieved as against its cflect. (Q1 M. 5C, Afpl.\ 
SO U. ^26, 28 M. 124, D.) The circumstances 
in which a Court oi equity will decline to give 
xelief upon (that is, will deoline to treat as 
operative) a voluntary deed alleged to have been 
executed for a special put pose lot which it way 
never required, eummarised and explained. 
AMIRTRAMMAL V. PERIASAWI PlLLAI, i 

H.L.T. 270. 

(29) — Svit against venders to recover debt, 
peeing—Sale of immoveable property, validity 
of. — A sale of immoveable property pending a 
suit against the vendors to recover a debt is 
valid, alihcugh the motive of the vendors may 
have been to prevent the land being attached , 
and sold in execution. Put LEN Chettt v. 
BAMALINOA CHETTY, 5 M.H.C. 368. [B , 16 
M. 397.] 

(30) —S. 54, Transfer of Property Act, not ex- 
tendedio Berar ^Trausfer.o/intangible, immove¬ 
able property-Sale of equity of redemption—Re • 
pisfratior. of deed oj tranafer-Admission of Iran- 
eaclion effected by unregisteredinsirument, effect 
of—Estoppel—Ss. 17 and 49, Registration Act— 
8. 24, Stamp Act.—The equity of redtmption of 
a usufructuary mortgage )s an intangible thing 
within tbemeanieg ol a. 64. Transfer of Pro¬ 
perty Act. t‘24 M. 449. B.) The efleci of s. 64 
of the Transfer of Property Act is to abrogate 
the rule ol Hindu I.aw which recognised trans¬ 
fer by parol. But s, 54 has not yet been extend¬ 
ed to Berar and the rule Ibat a transfer of 
intangible, immoveable property of whatever 
value must be by registered deed cannot be 
enforced in Berar. (26 O. 1, 26 0. 39, Expl.) 
So *be parties to a sale in Berar are not bound 
by law to reduce the terms of the transaction 
to the form of a document; but it they did 
reduce them to the form of a document, and 
the consideration for ibe sale exceeded Rs. 100, 
that document requires to bo registered under 
8. 17 of the Registration Act, in ibe absence of 
which, the document cannot, with reference to 
f. 49. Registration Act. confer a valid title. And 
a transaotion, which is cfiected by an unregis¬ 
tered iosCcumeut, does not become valid in law, 
beoauBB it is admitted and^bas been acted upon. 
(19 O.L.B. 164, 26 W.R. 211, 22 M. 608, B.; 
16 B. 66, B.) Wb( re the consideration for the 
sale of the equity of redemption is expressly set 
forth as being the amount ol the mortgage, 
that amount must be taken as the considera¬ 
tion lot deciding whether the deed requires to 
be registered. (16 W.R. 668, 11 B.H.C. A.C. 
149, 16 P.R. 1692, B.) 8. 24, Stamp Act. has 
no connection with ike question of liability to 
legietratioD. (Bom. Printed Judgments, 1892, 
P.R. 269. X>.) A representation made to a 
person, wfao knows the facts, does not amount 
to an estoppel (30 0 639. P.C.. B.) and an 
admission on a point ol law is not an admis¬ 
sion, so as to make the admission matter of 
estoppel. (21 A. 296, B). JAIRAU v. Bal- 
KBISHMA Das, 8 M.li.R. 79. 


S«/e—continued. 

-1.—General— continued. 

(811—0/ immoveable property—Agency—Au¬ 
thority to sell, whether includes authority to 
receive jmrehase-money— Sale of goods and sale 
of immoveable property distinguished—Notice 
on the outer wall of house to make enquiries of 
vendor's vakil, whether amounts to an authority 
to vakil to sell the house. —A person having a 
general authority to sell immoveable property 
does not by necessary implication have the 
authority to receive tbe puichase-money. Per 
Abdur Rahim, J. —In case of a sale of goods, 
if an agent, for instance, an assistant in a shop, 
has authority to sell goods, it may be presumed 
that be should have authority to receive tbe 
price of those goods. Notice put up on tbe 
outer wall of a house for sale, that enquiries 
were to be made of tbe vendor's vaki), does 
not amount to an authority to the yakil to 
sell tbe house on behalf of the vendor. NARA- 
SIMHULU CHETTY V. SUNDRA CHARIAR. 8 
M.L.T. 7 = 20 U L.J. 479 = 7 Ind. Cas. 189. 

(32) — Sale of irmnoveoble property — Subse¬ 
quent purchase without notice and fraud — 
Rights of subsequent 2J«rcha«cr.—Where there 
is no evidence of fraud on the part of a defend' 
ant purchaser, under a registered kobala, of 
properly which the plainiifi had previously 
purchased, and also no evidence that the de¬ 
fendant purchased with notice, held, in a suit 
to recover possession of the piopeity, that the 
plaintiS could not succeed. SHIvENATH CHURN 
DAS8 V. DNVaRKANATH GHOSE, 14 W R. 318. 

(33) —Deed of sale— Parties treating transac¬ 
tion os one of conditional sale—Construction.— 
Courts of justice arc not bound to consider a 
deed of sale to be one of out-and-out sale and 
not to take inlo consideration the acts and 
conduct of the patties in their own view and 
dealings in regard to the transaction. If tbe 
parties treated tbe transaction as one of condi¬ 
tional sale, the Courts must not necessarily bold 
it to be a sale. KasheESSURREE DOSSEE v. 
WOOMA CHURN DOSS, S W.R. 104. 

(34) — Construction — Deed of sale out-and-out 
—Second deed of re-transfer, executed after 
seven days—Mortgage by conditional sale.— 
Where a document purporting to be an out- 
and-out sale deed was executed on a certain 
date, and seveo days later a document was 
executed by the vendee whereby he covenanted 
as a matter of favour to ceconvey the properly 
if tbe vendors paid back tbe purchase-money 
after the lapse of nine or ten years from the 
date of tbe aforesaid sale deed, tbe two deeds 
beit)g separately stamped and registered on 
di6ereDt dates, held, in view of the delay 
intervening between tbe two deeds and other 
circumstances, that ihe two deeds were not 
intended to be parts of one and the same 
transaction so as together to constitute a 
mortgage, aud tbe later deed was (be result of 
an after thought. Per Richards, J. —If the 
two deeds were of even date an almost irresist¬ 
ible presumption would arise in favour oi tbe 
traneaction being a mortgage. Per Griffon, J* 
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Sti/6 —continued. 

-1.—General -continued. 

—Tbe inteation of the parties has to te gather¬ 
ed from Che documents themielTes, thecircum- 
eCances attendiog their execution and also 
from the conduct of the parties. The reason 
usually assignei for the execution of deeds 
of conditionil sale initead of oriinary mortga¬ 
ges is that Mthomedans who abide etrictly 
by the tenets of their religion object to 
receiving interest on money lent. JHANDA 
Singh v. Wahid-ud din, 8 A.L.J. 339. F.B. 
(12 A. 337. P.O.. F.; 22 A. 149, D.) 

(34-a )—Document — Construction of — Sile 
or agreement to sell — Admissibility in evi- 
dence for want of registration .—Where a doju- 
ment, purporting to be an agr.-emeQt to sell 
and containing a provision for the ezeoution 
of a sale deed on a proper stamp, oontainei a 
clause Chat possession of the land hid been 
delivered over to the vendee for being enjoyed 
freely, hereditarily from son to grandson, 
with power to alienate by sale or gift. Held, 
that the lattjr clause was only put in to indi¬ 
cate the terms of the conveyance to be there¬ 
after executed, that the dooumeut was only an 
agreement to sell and not the record of any 
conveyance in presenli nod that the possession 
though given at once was to be held under 
the conveyance to be exeoutad subsequently. 
The test in such oases is whether, according 
to the intention of the patties, as expressed 
in the instrument, there is a present convey¬ 
ance of the property or only an agreement 
to create a future right. Even if a present right 
is created, the instrument would be admissible 
m evidence in a suit for specido performance. 

Manqamuav. pamu Ramamma, 
M.ff.N. 1912. 917-12 M L.T. 262 = 15 lad. 
Cae. 587 (14 M. 55, 15 C.W.N. 375. F.) 

{S5)—Conditional sale — Redemption-^Re pur- 
Chas3—Ve>ide6 in possessionsPrtce paidSale 
deed unregisiered—Evidence dot (I of 1872), 
5S.68.112-.ddwjssion -Proof sSurdenof proof 
—Sum forpossession.s Plaintiff sued for redemp¬ 
tion, alleging that he had sold the land in suit 
out-and-out to defendant for Rs- 250 loss than 
12 years before suit, but that at the time of 
sale a stipulation was made for re purchase by 
the plaintiff at any time on payment of the 

The sale-deed wasunregistet- 
ed but the defeudaot had obtained possession on 
payment of the price : Held, (a) that the suit, 
though ostensibly for redempiiou of mortgage 

alleged stipulation to allow re purchase; (6) that 
the sale was not ineffjotuU on account of non- 

3° jVt?® aale-deed. because the defend¬ 
ant had paid the price and obtained possession 
and oonsequentlj had the equitable rirrhf ^ 

^tS ‘V comple^te his 

title by a formal registered coovoyance* (o that 

as he pla.ot.ff haj admitted in the puTnt 4e 

it WA?n * “‘isolate a»l 0 in favour of defendant 

lation It* f ‘ ii^rieQ of proving the stipu¬ 
lation as to te-purchase lay on the plaintiff- 


Sale —continued. 

-1.—Gsneral—.jonfinuei, 

(ei that, even if the suit bs supposed to be for 
redemption of a mortgage by conditional sale, 
the burden of priving the alleged mortgage lay 
on the plaintiff who was out of possession. 
Maunq Pta V. Maung 0 Za. 9 lad. Gas. 770. 

(SQjsMortgage — Sale—Deed of conveyance 
on agreement to re-sell—Construction of doeu^ 
vtints—Sxle-deedand agreement if not between 
same parties, cannot consUiute mortgage. — A 
dooumeot purporting to be on^ of siie, though 
accompaaiei by an agreement reserving to the 
vendor a right to re-purchase the property sold, 
on replying the purchaoe-moaey within a cer¬ 
tain time, is not on that account to be oonetru- 
od as if it werea mortgags. (12 A. 337, 6 G.L.J. 
203, 11 C.W.N. 400, F.) Toe sale-deed and 
agreement, if they be not betwjeo the same 
p irties, cannot be CO istrued as constituting a 
mortgige. RamaK aNTA Sarm w. Kalijoy 
SAR ilA. 11 lod. Gas. 12i. (29 M. 307, 16 M. 

L.J. 106, F.) 


(37j —Mortgage —Sale with contract of re-pur- 
cfiase —Construction of documents.—’Vfhoze a 
dooumsnt purported to be a site out-aod-out, 
and under it the purchaser took poisession of 
the property, and on the same day there was an 
ehrarnamah to the effect that, if the purchase- 
money was rep kid within four years, the pur¬ 
chaser would bo bound to give up the property s 
Heli, that the deeds did not coustitiitea mort¬ 
gage, butasals with a contract forre-purobase- 

Mohamad Yusdff V. Jashodba Kumab 
Das PURKAISTA, 2 Ind. Gas. 930. (H O.W. 
N. 400, F.\ 27 M 348. D.) 


loo)-—ionte Of right, title and interest of mort“ 
gagor”—What passes by such safe.—Although 
It 18 not the practice ^of the Mofussil Courts to 
teq uire a mortgagee who sues for and obtains a 
sale of the mortgaged premises, formally to 
convey to the purchaser, and the latter must be 
contended with a certiffcate of sale to him ol 
the right, title and interest of the mirtgagor, 
yet in fact, the interest of the mortgagee, who 
causes the sale to be male, is held to pass to 
the purchaser, and that mortgagee is oom- 
®stopped from di-jputing that such is 
the eff.-ct of the sale. Khevra JUSB0P v. 

® 6 B. 5 (fi). 11 B.H,0. 

139, 22 B. 686, 945 ; D., 20 B. 290.) 


(39) Sale-deed — Substitution of mortgage 
deed by vendee's son—Proprietary rights-dt- 
tachment of money—Invsstmenl - Interest—Be- 
lease of attachment .—A suit which 13 based 00 
a deed of sale to a certain person must be 
materially affioted, if it is found as a fact that 
the son of the vindee accepted a mortgage deed 
substituting another agreement and transaotioo 
iQ leu ol his father’s deed of sale. A sum of 
money was atiaobed and was left with the Col-^ 
eotor* The Collector invested the same io 
jverument 4 p*r oent. promissory notes# After 
the release from attachment»the party olairaad 
legal interest on the amount. Reid that m 
much of the interest that accumulated in th# 
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Sale ->ooDtintteil. 

1.—Geaeral -^oafinued. 

hands of the Oolleotoc by his investment must 
be taken as a credit to the party. Ba( the diS* 
^rence between that and the legal ioietesc can 
only be calculated from the date of release from 
fittaohmeut. RAJAH Sahib Purhdad Seim 
V. BOODHOO SIMQH, 3 W.R. 223. 

{AO}—Transaction, whether sale deed or mort¬ 
gage, tests as to,—The usual indicia which might 
lead a Court to the opinion that a crausaction 
was a m')rtgage and not a sale ace—(li insuffi¬ 
cient coasideratioQ for the sale of the land, (2) 
A stipulation that the grantee should acoouat 
foe the rents during his possession or for piy- 
ment of interest by the grantors either before, 
at, or, after the period named for the repurchase, 
(3) the lands romtiniog in the possession of the 
grantors after ezeoution of the deeds, (4) anj 
subsequent advance made by the grantee on the 
fiecuriby of the laode, (5) any right on the part 
cf the grantee to recover from the grantors the 
«um or any part of it, eithsr before, at, or, 
after the period named for the re-purchase. 
BAPUJi APAJJ V. 8CMAVAB U1 MARDAVI. 2 
3 23i. 

(41) —Safe of m orlgage-debl —PrOfierly outside 
;tfr(sdicfion.—Toeeale of a mortgage-debt, with 
a future aud oontingeot right of enforcing pay¬ 
ment by proceeding against the land, ie not Che 
-sale of a right or iuterest in land. Therefore, 
though a Court may not have jurisdiction to 
attach lands out of its district, it would still 
have jurisdiction to sell in execution the right 
to etiforoe a mortgage lien upon such lands. 
BALAKRISHMA V. M\SUMA BlBt, 8 A. 142, P 
C.=9 1.A. 182-13 C.L.R. 232^4 Sar. 39S. 

30, 18 A. 469-A.W.N. 1886, 
154, 14 O.P.L.R. 5.] 

I42j— Sale-deed — Misd scription — Title — 
■Tenant's possession, when adverse.here a 
vendor, being entitled to lands in ntouets A 
and B, sold portionssitua'e in moue i A. describ- 
iog them as situate in B, the title passed to 
Abe vendee, notwithotanding the false descrip¬ 
tion The mere fact of non-payment of rent 
nould not m^ke the possession of the tenants 
adverse, unless they asserted an independent 
title to the knowledge of the person against 
whom they claimed their title. SRiNATB ROY 
V. Satya KINKAR 6EN, 13 C L.J. 680. 

(43) —Sofs—Description of subject-mailer — 

Quantity of land exactly described—Boundaries 
untertaht—Intention of parties.—In a sale-deed 
,the quantity of land sold was oxaotly described, 
but us boundtriea, as set forth in the deed, 
ware suoh as could be applied to the entire plot 
£)t land of which the quantity sold was only a 
portiuu hild that the intention of the parties 
■was to sell the speoifi] area described in the 
.deed, and no; the entire plot o-overei by the 
boundaries MOTi BEGAU v. AHBAB ALI, 7 
Jnd. Oas. 674. (37 0. 293. 10 0 L J. 570, 4 

lod. Oas. 718, Appr.-, 14 W.R. SOI, 16 W.R. 
394, 16 W.R. 5. 6B. 208, R.) 

(44) — Same broker for. SbtA vendor and 
■aendee—Sale effected by bought and sold notes— 

0, lX-2 


Sale -continued. 

-1.—General— continued. 

Terms altered by Reuter trt courss' of transmiS’ 
sion—hiability of broker and of seller — Con- 
tract Act, ss. 230, 235.—In this suit plaintiff 
sued in respect of tbe nou-delivery of certaia 
shares iu M. Company, which he alleged to 
have purchised from first defendant through 
brokera, the second and third defendauts. Toe 
brokers having been authorised by plaiutifi to 
buy at 20 cabled through Reuter Agency to the 
first defendant who was then in England that 
they could sell for him at Rs. 20. Reuter 
varied the message in the course of transmis- 
bion by inserting the word " profit" before 20, 
and the first defendant cabled brek “sell," 
wbioh the brokers read as an acceptance of the 
offer actually made by them, whereas it was id 
fact an acceptance of the offer as altered by 
Reuter. Held that, as regards tbe first defend¬ 
ant, his acceptance was an accepttnee of the 
off ir be actually received in thecable as altered 
by Reuter, and be cannot be hell liable to the 
plaintiff in this suit, as in such a case there 
was no contract between tbe plaintiff and the 
first defendant. A broker may act for both 
sides, aod if be does not exceed the limits of 
bis au'-hority, he incurs no personal iiability. 
To render (be agent liable under s. 235, Con¬ 
tract Act, it is only necessary that tbe repre- 
seotition should have been untrue in fact, and 
it id not neoessicy to show that tbe agsnt was 
in any way to bUmI. Ha-TEB Ismail SAIT 
V. James SHORT, 8 M.L.T, 353-8 Ind. Ca«. 
291. 

(45) —Safe-deed by an old man—Considera¬ 
tion to 6e maintamed till his death—Failure to 
maintain by the wife of the vendee on kis death 
—Suit to set aside the sale—Recital different 
—Admissibility in evidence — S 92, £t;idence 
^cf.—Where a sale deed recitee tne payment of 
cash as consideration therefor, evidence is ad¬ 
missible under s. 92, of thi Evidence Act, to 
show that the rsal consideration was some* 
thing different, viz . the support nf tbe vendor 
till bis death. Such a s ile-deed cannot be set 
aside on the ground that there wis a failure of 
consideratioD, viz., that the old rn^n was not 
at all mtintained by tbe vendee or bis assigns. 
Though American Courts have set aside sales 
on this ground, sc f-tr as English Courts are 
concerned, the rule is that property passes by 
Be^islrafton and deliver)^, aod there is no rea¬ 
son why that rule should be departed from iu 
(bis case though the case may be a bard one. 
BOBBAYYA V. Moniem Subramaniya aiyab, 
2 H.W.N 1911, 6=10 M.L T. 31. (23 B. 528. 
25 A. U5. 1C M.L.J. 524, F.) 

(46) — Vendor and purch iser — Sale—Consi¬ 
deration fur sate, payment of — Ownership.— 
Where a deed of sale is executed and tbe ioten- 
tiOQ of the pirties is that nwnerehip should 
pass only on payment of tbe consideratioo 
money to the vendor, tbe mere execution of 
tbe sale-deed will not ipso facto operate to oon- 
vey the property to vendee. Bal.amat Rai v. 
Bam Kishbn, 260 P.L R. 1911 -12 Ind. Cat. 
534. (9 lad. Caa. 647-27 P.L.B. 1911, F.) 
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SA/e—continued. 


1.—General— continued. 


Sn/e—continued. 


(48) Sale — Part-payment of consideration—~ 
Effect of non-payment—Lien on the property 
ao/d.—The laci that part of the consideration 
money for a sale has not been paid, does not 
make it void wholly or partially. All that the 
vendor is legally eoiitJed to m that case is a 
hen on the property sold to the extent of the 
amount not paid. Kevaldas KUBERDAS v. 
Nagindas Nathubai. 11 Bom. L.B. 313*2 
lod. Cae. 429. (2 B. 547. 30 A. 157. F.) 


(49) Deed of safe, acted on—Absence of eon- 
eioeranon— Intention of ironslerte that the deed 
should not be operative until the happening of 
a certain event-Effect of the deed.—A Hindu 
widow transferred by a deed of eale certain 
lands in favour of her nephew, and the nephew 
was informed of the deed. The transfer was 
also acted upon, in that the ter ant in possefsion 
executed an agreement to the nephew. But 

the deed was always retained by the transferer. 
hpinL death of the nephew, bis mother. 

beir, transferred the lands to 

thl a! ‘y againet 

of ih« 1 a"’”*’-/®' pcssession 

««« found that no consideration 

nephew to the plaintiff, and 
that the widow intended the deed to become 

S Utld thi^t tbd deed operated to 

nephew the title which it pur- 
ported to convey, and that the plaintiff cannot 

Should J!*/® that she intended that title 
should not pass if the nephew pre deceased her 

that nefe the fact 

tiUe °° was paid does not prevent 

Lui f^IRTHAMMA V. POKNU- 

^UI PILLAI, 17 U L.J. 886. (l6Mr, T iai 

F- ; iO M. 326, C.i 28 M 124, 21 M S^ii. 


1.—General—confinwed. 


f47)— Vendor and Purchaser—Consideration 
for sale, payment of —Infcnficn of parties.—lb 
is A well-known principle of law that, to make 
a sale complete, it is not-neceseary ibat price 
should be paid. But the principle is subject to 
the qualification to the effect that ownership I 
dees not pass if there is proof of an intenticn ' 
in both the parties that ownership should not 
pase until payment of consideration. (62 P.R. 
1879, 1.32 P.K. 1879, 40 P.R. 1906= 78 P.L. R. ' 
1907, 163 P.R. Ifc82, R ) The conduct of the 
parties alter the transaction of sale is impor¬ 
tant in order to ascertain whether the (artiis 
intended ownership to pass independently of 
payment of consideration. MuSSawmat BhA- 
GAN V. ALLAH DiTTA. 27 P L.R. 1911 = 35 
P.R. 1911 = 41 P.W.R. 1911=9 lod. Cas. S47 
(7 P R. 1897, Rev. and 63 P.R. 1900, B.) 


that the amount actually due was eometbing 
less tbao the amount stated and paid by the 
plaintiff* The plaintiff did not want to rescind 
the contract of sale, on the other hand be 
wanted to stick to the bargain : Beld^ that, 
60 long as the sale subsisted, he was not entitled 
to a refund of the purchase money: Held^ 
further, that, if representatiooa were made 
regarding the nature and character of the 
property which affected its value, and those 
repreeeotaticns were subeequently found to be 
false to tbe knowledge of the party making 
them, the other party to the contract would be 
entitled to rescind tbe contract and to be relieved 
of tbe bargain, but, if he tested the accuracy of 
the statements made to him, he cannot beheld 
to have been deceived and is not entitled to 
rescind the contract* MURLIDH.4R v* MATRU 
Mal, 4 Ind. Cae* 389* 


(51)— Sole—Conveyance executed bona fide—' 
No considetotion paid~Sole not void^^VendoT 
con sue fot and recover (he purchase money but 
cannot recover /?ie property,^ V/bere, in a bond 
fide sale transaction, tbe conveyance is properly 
executed, tbe mere fact that tbe consideration 
for tbe sale is not paid does not render the 
document absolutely void. The vendor might 
recover from tbo purchaser the puToba$e*money 
which wae agreed to be paid, but cannot ignore 
the transaction and claim back tbo property* 
nasirud»din Khan v, hiruatullas 
Khan, 6 Ind* Cas. 117. 


1C ushyiv 

Aoceefrfew Nn • 


(52) —Venrfor and purchaser^ Payment of 
considernfion, Onus as to^^Effect of non-payment 
--Mutation entry, value of. — Held, (1) that the 
vendor having come into Court seeking special 
redress the initial onr^s rested on him, but the 
entry of the transaction of sale in the mutation 
register does not bring tbe case within the 
purview of s. 44 of tbe Land Bevenue Act, until 
the entry, which may be the subject of appeal to 
the Collector, is incorporated in the Jamnbandi: 
though It 18 relevant under s. 35 of the Evidence 
Act, as an entry io a public record made by a 
public 8? rvsnt in tbe discharge of bis duty. That 
It lay on the defendant to satisfy the Court ae 
to the payment of consideration previous to tbe 
mutation: But ( 2 ) that if there has been » 
completed sale for an ascertained price, part 
payment of which has taken place or payment id 

e erred by arrangement, the vendor cannot be 
permitted to withdraw and deny tbe transac- 

Gharib Khan v. sikandar, 91 
P.R. 1902. (132 P.R. 1879, R.) 

(53) —Rfigisfrafton Act, 1908. s. Aff—SaU-^ 

i^nnderaUon—Decree in suif for possession.-- 
field, that there is no rule of law that a 8a?e of 
immoveable property is not complete and the 
ownership does not pass until purchase money 

®^f-5-,1883. 55 P.R. 1911 = 41 P.W.R. 
i»ii, a;.) Held, also that s- 47 of the Regiatra' 
tion Act has the effect of antedating tbe registra* 
ion of a sale deed to tbe date of its execution, 
ana, in the absence of specific contract, the 
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Stf ie— oont in ued, 

—■ 1.—Qeneral-^eonHntied. 

failure to pay consideration does not prevent 
BUeh efieot. (29 B. 46, B.) Eeld, further, that 
Courts are at liberty to make the decree for 
poesession of the property sold, subject to the 
payment of consideration for its sale vehich is 
not paid. Bhaqwan Singh v. Hardit 
Singh, 153 P.W.B. 1912 = 18S P.L.R. 1912=» 
1C5 P.R. 1912=16 Ind. Cas. 29. 

(63-<2)--5ole 0 / land by rtgisitred sale-deed 
— Hec\tal 0 / paymeni of cotisidcrafion—A’utf 
by purchaser for possessicn—Failure to pay 
jmrchase money—Seccnd sale to mortgagee 
in possession with prior title — Bight of 
plainti£ to declaration of title aitd not to 
possession. —A executed a deed of sale of the 
laud in suit in favour of B. Tbe deed contain¬ 
ed the recitals that the land was sold, and the 
consideration money received by the vendor, 
and possession delivered to tbe purchaser. 
After entry in the Regiattation Office books, the 
deed was delivered to tbe plaintiff who bad tbe 
Begistrar’s receipt for presentation of tbe deed. 
Subsequently, A executed a second deed of snle 
of the same land in favour of C, a mortgagee in 
possession and caused it to be registered aud 
dakhil kharij effected in bis favour. In a suit 
by B against A and C for possession, tbe Com¬ 
missioner found that B did not pay tbe 
consideration money for tbe sale, and held tbe 
sale to be not complete, but tbe Chief Court 
was of opinion tbat tbe trausaction baa passed 
beyoud the stage of a mere contract for sale, 
and tbat the ownership of the land had passed 
to the plHioliff notwithstanding non-payment 
of the consideration. There is no rule of law 
tbat a sale of immoveable property is not 
complete and the ownership does not pass until 
the purchase-money is paid. So, in the absence 
of allegation and proof tbat tbe agreement for 
the sale contained not merely a promise to pay 
the purchase-money but a ptomi^e which con¬ 
stituted the payment a condirioD precedent to 
(he deed taking effect asa transfer of ownership, 
it could not be said tbst Ibe ownership would not 
pass and tbat tbe sale could not be deemed to 
have been ccmpletrd as between tbe parties. 
ABBAS ALI 5HAH v. PIR BUKSH, 132 P.R. 
1819 . 192 t.R. 1882 ; R., 153 P.R. 1882. 

91 P.R. 1602.] 

(63-6)—Joint sale to two persens—Considera¬ 
tion paid by one vendee—Bight of other vendee 
to recover hta shore of froperly.— Certain immo¬ 
veable property was purchased by two persoDS 
joinily. One of them alone paid rbe considera¬ 
tion and took postessitn of tbe property. 
Bcnietime afterwards, the vendee wbo was not 
in possession brought a suit for possession— 
Seld tbat tbe suit lor possession ought to be 
decreed on tbe condition of tbe plaintiff paying 
bis ibsre of the consideration money, as the 
ovuerabip in the property vested in both tbe 
vesdeee as sooo as the sale was complete. 
PABAO V. dAQAKNATH, IS lod. Caa. 173. (6 
A.L.J. 96. A.W.N. 1908, 88, 30 A. 126. 11 A. 
Mi. F.l 


Sa/e—continued. 

t.—Qeneral - continued. 

(54) — Registered sale-deed — Effect of, 
although the purchase money not paid .—A 
registered sale-deed passes the property to the 
vendee, although he fails to pay tbe vendor 
the purchase money, and altbcugb the deed of 
conveyance was never delivered to tbe vendee. 
tl7 M. 146, 15 M, 64. 11 A. 244, 21 M. 56, 
Appr. tt F.). In case of non-payment, the 
remedy of the vendor is to sue for tbe unpaid 
purchase money, for which be also has a lieu. 
But be bas no right, on account of non-pay¬ 
ment, to cancel the sale-deed by another docu¬ 
ment, conveying the properly to a third person; 
and such conveyance in favour of third per¬ 
son cannot prejudice tbe original vendee. 
Krishnan EMRRAKDRI V. Marakkar, 1 M. 
L.T. 432. 

(55) — Sale — Purchase-money partly paid —- 
Vendor’s lien—R^ght of vendor's desree-holder 
to bring the profcrtyto sole in execution as 
his judgment-debtor's property.—Where upon a 
sale a part of tbe sale consideration remains 
unpaid, tbe vendor bas a lien on tbe property 
sold for tbe unpaid purchase-money. But this 
doca not entitle any decree- bolder of l he vendor 
to bring tbe property to $ale in executiru cf bis 
decree as property of his judgment-debtor. He 
may attach tbe unpaid portion of tbe purchase- 
money which is due to bis judgment-debtor 
and enforce his lien on the property, but be 
cannot cause tbe property purchased by a third 
party to be sc Id for Ibe recovery of the unpaid 
purchase-money to which be, as deorce-bolder, 
is not entitled. MOTl Lal v. BHAOWAN Das, 
6 A.L.J. 649 = 31 A. 443. 

(56) — Conveyance alleged to be a colourable 
transaction in fraud of creditors — Proof of exe¬ 
cution and consideration not sufficient — Evi¬ 
dence essential regarding subsiquent bentficial 
possession andconduct of partite.—This was a 
suit for a declaration tbat, under the alleged 
kubala set up by tbe defendants wbo were 
claimants to property sought to be sold by tbe 
plaintiff in execution of bis decree, the prc'perty 
did not pass from the judgment-debtor. Tbe 
Court of ffrstinstance found for tbe plaiotiff, 
relying on tbe evidence as to tbe conduct of tbe 
parties subsequent to tbe alleged transfer, but 
this decision was reversed un appeal. In special 
appeal it was contended that the lower appel¬ 
late Court was wreng m having held tbat, as 
the execution of the kubala and tbe passing of 
tbe consideration-money were proved, it was 
unnecessary to rnquire funber into tbe bona 
fldes of the transaction, or to determine 
whether there was any transfer of tbe property 
which was good as against a creditor like tbe 
plainliS. This contention was upheld by the 
High Court which ruled tbat where tbe main 
issue in an action is whether a conveyance is a 
real substantial transaotion as between the 
parties to it and is not merely a colorable 
one in fraud of oreditora, the proof of the 
exeontiou of tbe deed and the passing of a 
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sum of money as consideration, goes but a 
short way towards establishing the validity of 
the transfer as against the creditor who dis¬ 
putes it and, there can be no dobut that evi¬ 
dence as to the subsequent beneficial possession 
of the property and generally of the mode in 
which the partiesdeal with it, is most important. 
Tara Chund Ghosb v. mohesh Chunder 
DOSS, 2 W.R. 30. 

(57)— Colourable, explained .—Collusion bet¬ 
ween a debtor and his ostensible vendee to 
defraud a judgment-creditor by pretending that 
a sale of the debtor’s property has taken place 
when there has been, in fact, no genuine sale 
but only a colourable (that is. a sham> one to 
protect tbe property of the debtor, does not 
prevent tbe judgment creditor from proceeding 
againet such property as still the property of 
bis judgment-debtor (the sham vendor). But 
a real sale of any survivang interest of tbe 
debtor, if it takes place before tbe property has 
been attached or specially bound by the decree, 
will bold good, even though such sale may pre¬ 
vent tbe creditor from getting bis decree execut¬ 
ed against the property. Ma GAUK v. MaUNG 
PO Ka, L.B.R. 1893—1900, 201. 

(68 )—Fraudulent sale by husband lotoifeto 
defraud credifors — Suit for possession on 
pround of foreclosure — NoUee of foreclosure 
held invalid— Decree for possession in lieu of 
mortpage-money —Where a debtor, with a view 
to defraud bis creditors, executed a sale-deed 
of bis property in favour of his wife, purporting 
to be in lieu of dower alleged as due to her. 
Beld, upon the circumstances of tbe case, that 
it must be held as fictitious, and no effect 
should be given to it. In a suit for possession 
as owner on the ground of foreclosure of tbe 
mortgage, if the notice of foreclosure is held as 
invalid and irregular, decree for possession in 
lieu of the mortgage-m mey due to the plain¬ 
tiff as mortgagee may be passed in bis favour 
when the plaintiff is by tbe terms of bis mort¬ 
gage entitled to possession. DEVI Das v 
Karu, 8 P.L.R. 1903. 

(59)—Cwsfoin — Pre-emption — Transfer by 
husband to wife—Sale-Gift- Limitation Act 
1877, 3. 18, sch. II, art, 10—Fraudulent con¬ 
cealment of right- Shamilat land - Property 
capable of physical possession.—Qo the I6ih 

June 1897 the plaintiff brought a suit for pos¬ 
session by right of pre-emption in respect of a 
transfer by a husband to his wife of certain 
khewat lands, incluJing a share in the shamilat 
and a habitable bouse. Tbe deed of transfer 
was dated the 8th March 1892. The plaintiff 

ftU6g6d that about a month previously to the 
iDStituiJon of the suit be came to know of the 
transfer, which was to all intents and purpoj^es 

^ limitation was saved under 

8. 18 of the Limitation Act, by reason of tbe 
transfer having been fraudulently concealed 

ftud 16 W4S contended 
for the Pliiifltiff mat there had been no dakhil 

Jhanj, and ohange of possession, and the ven- i 
dor had beer representing himself, anl dealing 
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with the property, as the person in proprietary 
possession of it. Held, (i) that as physical 
possession of the whole property conveyed could 
not piss eo instanti to tbe transferee, inasmuch 
as it included a share in the shamilat land, the 
period of limitation, i.e. one year, under art. 10 
of tbe 2ad schedule of the L'mitatioo Aot began 
to run from tbe date of registration of the deed 
of transfer ; and (ii). that tbe plaintiff bad fail¬ 
ed to prove suob fraud on tbe part of the de- 
fendaots as would entitle him to tbe benefit 
of e. 18 of the Limitation Aot. The expression 
' fraud ’ as used in s. 18 of the Limitation Aot 
means, and can ooly mean, active deceit in 
defrauding or endeavouring to defraud a nerson 
of his rights by artful device. In all cases 
where fraud is alleged it ought to be sec forth 
specifically in particular and in detail. The 
mere omission to give a pre-emptor notice of 
tbe sale even in a ca^e where there had been 
no outward and visible change of possession 
does noL constitute fraud. Tj bring a case under 
8. 18 of tbe Limitation Act, the frauiul^nt aot 
which kept tbe plaintiff from knowledge of 
the transfer must, in order to extend the period 
of limiiatioD, bo one which occurred while the 
plaiotiff still had a right to institute tbe suit. 
Obiter dtefum.—That tbe trarsiclion must be 

regarded as a gilt by tbe husband to the wife 
rather than a sale. Haji Ghulam RaZA v. 
Sardar Khan, 4 P.L.R. 1903 = 86 P.R. 1903. 

(60/—Safe of eamindari, what it includes- 
—In the entice absence of evidence to the con- 
Irary, ukothi or other building situate within 
the zimindari area is included in and passes 
with the z imiodari, by a conveyance or exeou- 
Uon salo of the zimindari The cootrary may, 
however, be shown by evidence, i.e., evidence 
of the oircumstances connected with the acqui¬ 
sition, construction, or use- of the buildings, 
from which it may properly be inferred that 
they are not appurtenances of the zimindari, 
but have been severed or held so separately 
from It as to form a eeparafe and distinct pro¬ 
perty of the z.miudar. BankbLalv. JAGAT 
Narain, 22 A. 168 = A W.N. 1900, 31. [«.. 
24 A. 218.] 

(61)—Safe of share in zamindari — What 
pass as appurtenances, — When a share in a 
zamindin property is sold, buildings, such as 
an loaigo factory, which were not occupied 
y the former owner qua zamindari. will not 
ordinarily psss to the vendee along with the 
zimindari, because they cannot be regarded as 
part and parcel of, or as appurtentant to, the 
zamindari, unless clear evidence is given to the 

SINGH V. BISHESHAB 

*• 218*A.W.N. 1902, 27. (4 A. 

381. A.W.N. 1900. 31, 7 N.W.P. 38, B.) 

efaimed as agift—Oift or 
♦ k ^ ^“fdaoashin.—Where the evidence sboiys 
tnat a Purdanashin intended by a deed to 
pass the property for some purpose, and the 
suggestion of gift is excluded, the deed must 
operate, if at all, according to what it purporUi 
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to be, as a fate. Hasim Muba&imad Terau- 
UD-DIK V. NAJIBAN. 3 C.V.M. S45. P. C.= 
20 A. 447^25 l.A. 137»7 Bar. 383. [D., 
2A.LJ. 436.] 

(68)— S<»les by ond undtr Court, distinetien 
lieitoeeti.*—There are tno classes of sales in 
finits:—(1) sales by the Court and (3) sales 
nndce the Court. Sales by the Court are 
cases, in which the Court makes a title to the 
purchaser and confirms the sales and issues a 
sale certifioate. Tbe second class is where the 
Court authorizes a trustee, receiver or other 
person holding property, to sell tbe property, 
and the sale is made out of Court; the Court 
does not make any title to the purchaser, nor 
dees it grant a sale certificate or confirm (be 
sale. Golam Hossrik Cassiu arif v. 
FATIMA BeQBM, 6 lod. Gas. 300. (21 C. 
479, Diss.) 

(64)—Sales in execution of decrees—Decree 
not declaring liability of mortgaged properfp— 
Bale in execution—Priority between j-urchasers. 
— Defendant purchased certain property in 
execution of a decree. Plaintifi bought tbe 
same property at a sale iu execution o! a decree 
founded upon a mortgage bond, but the decree 
did not declare the liability of tbe property 
under tbe morigage, being only a decree lor 
money. Held, under tbe oircumaiancea, tbnt 
tbe plaintifi's title bad no priority over the 
delendani’s. BrOMO GOPAL ADHIKAREEv. 
Bholamath Poddar, 10 W.R, 309. 

Execution rale and ordinary sals.—No 
distinction oan be made between a person 
claiming unaet an ezecutioo«eale and one 
cla)miDg under an crdinaty conveyance, 
BBIRDABBN CHUbDERBOYv, TABACBAKD 
bUNDOPADHYA, ll B.L.R. 237 = 20 W.R. 114. 

(66)—Priuafe sole—Possession 0 / safe dad by 
purchaser—innocent purchaser from first pur¬ 
chaser— Bight of first st Her to plead want of con¬ 
sideration.—When a person sella bis property 
by a registered deed and allows the purchaser 
to retain the sale-deed as evidence of title, an 
innocent purchaser from tbe first purchaser, 
cannot be defeated by tbe seller pleading non¬ 
payment of comidcration. HAMF FiNJAUA 
V. Mt. JODHI, 8 C.P.L.B. 25. 

(67 )—Private soU in salitfaction of decree — 
Execution-sale— Differet.ee tn litUsconferred.— 
The purebaeer at a private sale of property in 
satisfaction of a deette derives title through 
the vendor and cannot acquire a better title 
than his ; whereas, under an ezccution-rale, 
the purchaser, notwitbetanding that be acquiree 
merely the right, title and interest of tbe 
judgment-debtor, acquires it. by operation of 
law, adversely to Ibe judgmeoc-debtor, and 
free Item all alienatiooa or incumbrances 
effected by him after tbe attacbmenti TARaK 
Chandra bbuttachabjia v. Baikant 
Nath bannial, 7 0.107a>B l.A. 86=10 G L. 


Stf/e—continued, 
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R. 261. P.C. =4 Bar. 213. [F., 20 C. 236; Expl, 
16 B. 197: P., lOB. 400, 14 C. 401, 16 0. 
855, 16 B. 91. 33 B. 311 = 11 Bom.L.R. 26 = 
8M.L.T.228: Expl. i6 Diss., 10 C L.J. 160 ; 
Cons., 24 C. 62 ] 

(68) — Inadrquacyof price and irrr(?«)an7p 

in proceedings, conneefton between —Semfefe. — 
No positive rule of law can be laid down leading 
to an inference that the inadequacy of the 
price realised by a sale is in all oases due to 
tbe irregularity in (be sale proceedings, 11 C. 
L.R. 494 (P.C.) did not lay down a rule for all 
cases. Lala Mobaruk Lal v. The Secrk- 
TARY OF State for India in council, ii 
C. 200. [P., 20 C. 599, 30 C. I ; Diss.. 11 C. 

658.] 

(69) -Pegisfrar’s sale—What is purchared— 
Sale notification— Rectification of boundaries— 
Annulment of saU. —The thing to bo locked at, 
in determining wbat the property is which is 
purchased at a Registrar’s sale, is the sale ooti- 
fication, tbe description of the property and 
the boundaries therein given. If a dissatis¬ 
fied purchaser has made out a case for relief, 
wbat be is entitled to is either compensation or 
annulment of tbe sale. THE ADMINISTRATOR- 
GENERAL OF BENGAL V. ANNODA PttOSAD 
DASS, 4 C W N. 504. 

{10) ~ Sale by Registrar—Divelling house — Wis- 
staltment in abstract of litle-Payt lent into Court 
—Subsfquini d^fc^■u^r^ of mis-siatement — Reces¬ 
sion of sale. — h purchaser of a dwelling bouse 
, at a Hcgisirar's sale accepted the conditions of 
sale, whereby he was riquired to lurnisb requi¬ 
sitions and obj- ctions, ii any, within a fortnight 
after delivery of abs'ract (and in this rocpcct 
time WHS tbe epsenco of the contract), and bo 
was not entitled (o call for any other documents 
except those abstracted or for tbe originals of 
the documents of which tbu vendor bad only 
copies, and was to accept tbe title as shewn in 
tbe abstract of title. By tbe abstract it was 
represented to tho purchaser that be was 
purchasing the entire sixteen anni^s of the 
house and premises. The purchaser accepted 
tbe title as shown in the abstract, and paid tbe 
balance of tbe purchase-mcncy into Court, with¬ 
out reserving any right to object to tbe title. 
He then applied to be discharged from such 
purchase and for leave to withdraw tbe pur¬ 
chase-money from Court, on the ground that 
he bad subsequently discovered that only an 
eigbt'twelfth share of the bouse had been sold 
to him and that be bad been misled in tbe 
purchase by misrepresentations contained in 
the conditions of sale and the abstract of title : 
— Held that, altboueh there was no fraud on 
the part of tbe vendor, be knew or had tbe 
means of knowing, that the sixteen annas share 
of the property could uqt bo scid, and if tho 
purchaser’s allegations hre true, tbe Court 
would not enforce tbe contract. (Kay'e Kep. 
62, 1 Kay and Johnson 286, 2 Cox 394, L. 
R. 13 Eq. 196, 12 Cb. Div. 131. R.) Held 
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-that in the case of a purchase of a dwelliog- 
, house, it is impossible to compensate a person 
in respect of such a material mis-statement, and 
the Court must either enforce the contract or 
rescind the sale. It is different in the case of 
land occupied for agricultural or such like pur¬ 
poses where there is a deficiency in area. 

Upendua Nath Witter v. Obhoy Kali 
DaSSEE, 5 C.W.N. 393. Ci*-. 30C. 468.] 

(71)—Ss. 244. 313, Ciu. Pro. Code, 1882— 
Purchaser at Sheriff's safe— Sheriff's sale in 
execution—Area of land sold, deficiency in— 
Application for setting aside sale for coinpensa- 
lion - Sheriff's sale and Begistrar’s sale— 
Difference. —Where the interest of a purchaser 
at a Sberifl’s sale is adverse to the interest of 
the judgment-debtor, the purchaser is not the 
legal representative of the latter. (24 C. 62, 
F.6., F.). An application by a purchaser to 
set aside an execution-sale held by a Sherifi, 
on the ground of deficiency in the area sold or 
for compensation, is not sanctioned by s. 313 
or any other section of the Civ. Pro. Code. (20 
C. 8. P.O., applied). 8. 313, Civ. Pro. Code, 
is limited to the case where the judgment- 
debtor has no saleable interest in the property 
sold. Ci?*. 10 C.L.J. 492 = 3 Ind. Cas. 438.J 
Sales by the Registrar, Original Side, High 
Court, stand on a different footing from the 
Shorifi’s sales in execution of decrees. The 
•Rules of the Court which govern sales by the 
Registrar direct that compensation shall be 
allowed for errors aud mis-statements as to the 
particulars or description of the property, if 
capable of compensation, while no conaition of 
this kind governs the sale by the Sheriff. Ram 
narain V. Dwarka Nath Khettry 27 c 
264 = 4 C.W.N. 13. 


(72) —Sofe by Munsif’s Peshkar-Substant 
tnjury.-Whete a Munsiff who is indispo, 
directs his peshkar to conduct a sale and it 
not shown that any substantial injury h 
been sustained by this proceeding, the sj 
could bo upheld. OUUR Chunder Doss 
BOORMUNNISSA Khatoon, W.R, 1864, 44. 

(73) —Safe of superior tenure set aside—Eff, 
on sitfcordtnafe tenures.—Qa the setting asi 
of a rent-sale of a patni tenure, all the subon 
nate tenures, comprised in it. that had be 
ex mguished by the sale, are revived ; and t 
holder of such a subordinate tenure can recov 
possession of his holding from the purchaser 

ll such assign 

13 no other than the purchaser at a cale^ 

execution of a decree against such holder’ 
te“nur^ Such subordina 

(74) —Safe of under-tenure—Seitina asic 

r X Of 

Se ^ 11 . ihe sale procedure in the case of j 
under-teuure is that in the Civ. Pro. Cod 


ai^d the sale of an under-tenure may be set 
aside upon any of the grounds mentioned in 
Se 311 of the Code. AZIZOONNESSA EHATOOM 
V. GOBA CHAND DASS, 7 C. 163. 

(75) ~Consfrucfion of document—Sale of eliare 
excluding sir bila lagan, construction of— 
Covenant by vendor to pay rent^ if subsequently 
assessed—Contract to indemnify—Limitation 
Act (IX of 1908), seh. I, art. 83.—Where m 
person made a sale of bis two annas share 

baistisnae sir 30 bigha kham nambarhai Zfxil 
6ila lagan,^^ and it was admitted that the 
purchaser paid the revenue for the whole two 
annas share, held, that the reservation of rent 
excluded the notion that the vendor remained 
proprietor of the plots, and the stipulation was 
merely a contract between the parties that the 
vendor was to remain in possession of the land 
free of rent* Where the vendor in a sale-deed 
in respect of certain lands held free of rent 
made a covenant agreeing to pay rent in case 
any rent is subsequently assessed on it and 
decreed against him, held, that a claim by the 
vendee to recover the rent assessed on the land 
and deoreed against him is a claim upon a 
contract to indemnify and is governed by art. 
83, sch. I of Act IX of 1908, TAJAMMOD 
Hussain v. Raunak ali, 15 O.C. 25 »13 lnd« 
Cas. 979. 

(76) —iJsfafe subject to charge—Purchaser of 
a portion liable to satisfy charge. —It was urged 
on this special appeal that defendant who was 
the purchaser of a fractional part of an entire 
estate which was subject to a charge in favoor 
of the plaintiff, was not liable singly to satisfy 
that charge out of the portion of the property 
in his possession; but it was held that the whole 
property being subject to the charge in favour 
of the plaintiff, he was not bound to follow 
portions of it in the hands of different persons 
who had acquired or purchased it, but was at 
iiberty to proceed against the party in posees- 
siOD ftpy pact, leaving such party to recoup 
himself by contribution from bis co^sbarers. 
PROSONNO COMMAB SEIN MOZOOMDAR V. 

® Barbosa. 6 W.R. 253. [D-. 

o.ri.C, 69.3 

(77) Sale—Unpaid purchase money of land 

— Equity — Pleadings.— 

1 lamtiff and T purchased land jointly with 
defendants, but failed to pay theic share of the 
purchase money. The other purchasers paid 

6 purchase-money and obtained possession. 
After their right of suit for contribution was 
oarred, plaintiff sued for possession of his and 
A.® (having purchased T’s share), and 

tueoourt below decreed his claim, without 
requiting him to make good his and T’s share 
ot the purchase money, on the ground that the 
»T oontcibution was barred. 

e , (modifying) that the purchase-money 
Of Jand IS a charge thereon, and that he who 
see s equity must do equity. The plalntifi 
was required to pay his and T’s shares of the 
pure ase-money before recovering possession* 
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A mere teohnioal mistake in the plea will not 
:a9eot the relief to whioh the parties ate en* 
titled. ViTHOBA 7. Gtanir&M, S N.L.R. 66 
Ind. Cas. 243. 

(78)—Land sold bv Qsvemment for arrears 
a/ revenue^-JSolder of monejf decree against owner 
of such land brinpinp 5ui( alleging that land 
bought by purchaser for and as trustee for the 
■owner and praying that the land belonged not 
to the purchaser but to former owner—Whether 
ii is necessary first to set aside sale of land for 
arrears of revenue—Plaint containing no allC’ 
gation of attachment and ob^ee^ton. but allega- 
fton, therein showing plaintiff's object was to 
vindicate the right to aftacTi the property— 
Whether an amendment of such plaint is allowa¬ 
ble on second appeal—-Wither a person claiming 
to be the owner of attached property has a right 
of suit miependent of s. 283 of the Civ. Pro. 
Code {Act XIV of 1882).—The first defeadaob's 
land was sold bj G^vernmeot for arrears of 
revenue and was bought b; second defendant. 
The plaintiffs who bad obtained a mooeydecree, 
against the first defendant, brought this suit, 
alleging that the second defendant purchased 
the land on behalf of the first defendant, and 
in order to evade attachment of the sanae. and 
held the land as trustee for the first defendant. 
The plaint prayed (infer afta) that, on 
payment of the arrears of revenue, the sale be 
set aside, and for a declaration, under Chap. 
VI of the Bpecifio Relief Act, that the land was 
the property of the first defendant and was 
held by the second defendant as trustee for the 
first defendant. The District Court held the 
sale for arrears of revenue could not be set aside 
(whioh decision was admittedly correct), and 
without considering the other prayers in the 
plaint dismissed the suit. Held, that, although 
the plaint was defective, as it contained no 
allegation of the attachment and the objeotioo, 
yet, as the allegations in the plaint (as set out 
above) showed clearly that the pi vintiffs’ object 
was to vindicate their right to attach the pro¬ 
perty, an amendment of the plaint should be 
allowed now, more especially, as the second 
defendant actually suggested the issue “does 
the second defendant bold the 3.aid lands in 
trust for the first defendant ?“ It was admit¬ 
ted that Chap. VI of the Spacifie Relief Act 
does not apply to the case, but it was argued 
that, long before the suit was instituted, the 
plaintiffs attaobed the land in execution of 
their decree, and the second defendant applied 
for the removal of the attachment, but hie 
applioation was adjourned pending the decision 
of the suit. Held that, a person, who claims 
to be the owner of the attaobed property, 
has a right of suit quite indapendent of e. 283 
of the Civ. Pro. Code (23 B. 266, i^.) 
Held, also, that there is no reason why a 
deotee-bolder should not have a like right of 
euit, provided he has attached the property, 
and his right to attach it has been disputed. 
Held, further that, as plaintiffs not only 
nlaimed reliefs to which they were not 
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entitled, but also omitted to state all the 
material faots whioh would entitle them to 
any relief, no order for costs should be made. 
The SOCIETA COLONIALE ITALIANA V. 

MaunqShwe Lb. 14 Bur. L.R. 139=4 L.B. 
R. 2S2. 

(19)—Purchase of land included in village-site 
by non-resident—Rights of parties, where Qov- 
eminent is not a party, how to be decided—Per¬ 
mission to erect shed on land, revocation of. —It 
may be undeeirable that non-residents should 
buy up land forming part of a village site and 
should let it out to others, but in the absence 
of legislative prohibition, such a purchase can¬ 
not be held to be invalid as being against pub- 
lie policy, In the present suit, to which Gov¬ 
ernment is not a parly, the only point to con¬ 
sider is (he rights of tbs parties to the land in 
dispute inter se. Permission to erect a building 
would give no right to remain on the land when 
the permission to do so was revoked. Maunq- 
SHWE THA V. MAUNa KYAW Z.AN, L.B.R. 
1893—1900, 117. 

(80) —Sale by Government lor general debts— 
Effect.—Where property is sold by Government 
for general debts, and not for arrears of revenue, 
they sell only the interest of the debtor, and 
do not guarantee the vender a title. DOUOLAS 
V. THE Collector of Benares, SM.I.A. 
271 = 1 8ar. 434 = 1 Suther. 231. 

(81) —Dispossession by Government —Stipula¬ 
tion for refund of purchase-money—Legality.— 
In this case the parties stipulated that, in case 
the Government dispossessed the plaintiff j of 
the 1 tads purchased by them from the defend- 
ants, the latter would have to refund the pur¬ 
chase mmey. that such a stipulation is 
lawful. VAOADHU V. HaDDU MAHARANNA, 

8 M L.T. 312 = 7 lod. Cas. 870. 

(821 —By registered deed to one mrson—Prior 
verbal sale to another verson —Voftce— S. 48, 
Registration Ael—S. 27 (6), Specific Relief 
Act.—Where a person sold hie land to another 
verbally, before he sold it to a third person by 
registered deed, and the subsequent purchaser 
had actual notice of the prior sale, held (bat 
the equitable doctrine of notice applied, act' 
withstanding the provisions of s. 4S. Rsgjstra- 
tion Act (4 B. 126, 10 C. 250, 10 C. 710, 2?.) 
The prior purchaser is entitled, under s. 27 
(&), Specific Relief Act, to a decree for specific 
performance of the sale to him, as against both 
his vendor and the subsequent purchaser, who 
had notice of the prior sale. TUN Zan v. 
Mauno NYUN, 4 L E.R. 26. 

(83)— Act K-Vlof 1864, s. 63— Registered deeds 
of sale of same property to several persona — 
Subsequent purchase—Pleaof previous posses¬ 
sion under parol contract not maintainable.—The 
contest in this case was between two persons 
etch of whom claimed the same property under 
registered conveyances from the same owner. 
The lower appellate Court, acting under the 
provisions of 6.67 of Aot XVI of 1864, gave a 
decree in favour of the plaintiff, inasmuch as 
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the date both of bis deed and of its registration 
were anterior to those of the defendant. On 
special appeal, the defendant set up also that 
prior to the plaintifi’s purchase he had obtained 
posseesioD of the property under a parol contract 
of eale, and that the lower appellate Court was 
wrong in not having enquired into that fact 
and given him the benefit of the priority which 
would have arisen therefrom, but it was held 
that be could not set up the parol sale against 
the plaintifi’s registered kobala in the face of 
8. 68 of the Act. Defendant also objected that 
the lower Court should not have omitted to 
determine the bona fldes of the purchase of the 
plainiifi. But the High Court held that the 
objection was not as suoh tenable though 
there might have been some force in it if the 
defendant distinctly and, in express terms, bad 
raised an issue as to the nature of tbe plaintifi’s 
contract of sale, and distinctly stated not only 
that it was fraudulent but also tbe way is 
which the fraud was intended to be carried out 
against him (the defendant). BOIKUNTONATH 
Sett v. Russick loll Burmono, JO W.R. 
281. [R., 12 W.R. 217.] 


(94)— Unregistered sale-deed - Distinction bet¬ 
ween evidentiary admissions and admissions by 
Ote pleadings-’Transfer of Property Act. s. 55 (2) 
—(latea/ empior—Restoration of purchase money 
on sale being void ^ Contract Act. ss. 20 and 
65.—There is a distinction between evidentiary 
admissions and admissions by tbe pleadings. 
8. 68, Evidence Act, governs admissions bv the 
pleadings. Although a saic.deed is inadmissi* 
ble in evidence as being unregistered, an 
admission by tbe (vendor) defendant, in his 
preliminary examination, of an agreement 
alleged in the plaint, to tbe effect that be would 
• 4 any loss tbe (plaintiff) purchaser 

might incur in respect of the property sold is 
nob excluded by s. 91, Evidence Act, ’and 
wpders proof of the agreement unnecessary. 
Plaintiff sued to recover a certain sum, alleg. 
mg that be bought for that sum a piece of 
land as a houee site from the defendants. Ihev 
agreeing to make good any loss he might incur 
in respect of the transaction, and that the Col- 
leotor thereafter declared tbe land to be State 
permission to him to build on it. 
Beld that in tbe face of such an agreement, 
the rule of caveat emptor cannot be apolied. 
Apart from the agreement, it is doubtful 'whe¬ 
ther the maxim itself U current in India and 

retains validity lo respect of the vendor’s title 

?ir oTp/’ ? Of s. 65 (2i of the Trans- 

fer of Property Act, under which the seller pass- 

1 nf.n!•" be followed as 

a matter of justice, equity andgoed conscience 

although the Transfer of Property Act itself is 

naJr” ^PP®' Burma. Aeain, both the 

patties believed at the time of the sale that the 

land was 6o6aMin, and they hid no knowledge 

be subsequently de 

tn.ct Act, and a. 65 o. tha^Ac? 
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sellers (defendants) to restore or make compen* 
sation for the advantage' they receive, apart 
from any agreement which they admitted to. 
have made. 8ADHU v. NGA 8l Gyi, U.B.R. 
1907. Evidence, 1. (U.B.R. 1897-1901), Vol. II, 
Isb Qr., 379, f’.) 

(85) -Sale —Right of re-purchase—Limita^ 
tion. —In 1841, A sold ceriain lands belonging 
to him, to V. In 1843, V executed an agreement 
to A which ran thus, “If you and your poste¬ 
rity pay in a lump tbe 175 Rupees, I will hand 
over tbe lands to you.” In a suit brought by A 
in 1667 for tbe cancellation of tbe sale, held 
that the suit was barred by limitation, more 
than twelve years from the date of tbe cause of 
action (1843 at the latest) having elapsed, before 
suit. VENKiPPA CHETTI V. AKKU. 7 H.H.C. 
219. [«., 19 A. 434 ; D., 3 M. 87.] 

{S6)—Conveyance alleged to be a colourable 
transaction in fraud of creditors—Proof of exe¬ 
cution and consideration not sufficient—Evidence 
essential regarding subsegtteni beneficial pos¬ 
session and conduct of parlies. —This was a suit 
for a declaration that, under tbe alleged kubala 
set up by tbe defendants who were claimants 
to property sought to be sold by tbe plaintiff 
in execution of his decree, the property did not 
pass from tbe judgment debb''r. The Court of 
first instance found for the plaintiff, relying on 
tbe evidence as to the conduct of the parties 
subsequent to the alleged transfer, but this 
decision was reversed on appeal. In special 
appeal, it was contended that the lowet 
appellate Court, was wrong in having held 
f'hat. as tbe execution of tbe kubala and 
the passing of tbe consideration money 
were proved, it was unnecessary to enquire 
further into tbe 6o>ta fides of the tran¬ 
saction, or to determine whether there was any 
transfer of the property which was good as- 
against a credii or like the plaintiff. This con¬ 
tention was uphold by the High Court which 
ruled that where the main issue in an action 
is whether a conveyance is a real substantial 

transaction as between (be parties to it and is 

not mere a colourable one in fraud of creditors, 
the proof of the execution of tbe deed and the 
passing of a sum of money as consideration, 

^ ® short way towards establishing tbe 
validity of tbe transfer as against the creditor 
who disputes it and. there can be no doubt that 
evidence as to tbe subsequent beneficial posses¬ 
sion of the property and generally of the mode 
m which the parties deal with it, is most im¬ 
portant. Tara Chund Ghose v. Mohesh 
Chunder Doss,2 W.R. 30. 

1 ^ o/ safe of land—Trees standing on 

land, whether pass to p 2 irchaser as legal incident 

^ *’^‘3 case, the question arose 

Whether certain mango trees, which stood on 
the ijyid sold under a sale-deed to the plaintiff, 
passed to him along with the land. In suoh cases 
the trees would pass to the purchaser of the 
land, unless a different intention was expressed 
or necessarily implied, and in the sale-deed in- 
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question no suoh intention was expressed. But 
it was contended that suoh an intention was 
necessarily implied because the trees had been 
mortgaged to the defendant prior to the sale 
and no mention was made of the mortgage in 
the deed of sale. The Court was, however, of 
opinion that no inference could be made from 
this circumstance alone, that the intention of 
the parlies was that the interest in the tree 
should not pass to the plaintiff. PanduraNG 
V. Bhiurao, 22 B 610. 

(38) -Purchase by debtor's near relaiive—Mere 
decision as to execution not sufficient —Good 
faith to be ■proved, — Where the plaintiff, pue- 
ohaser, happens to bo a near relative of tbe 
debtor, it is not sufficient simply to decide that 
a bill of sale is proved to have been executed, 
but it is also necessary to prove the bona fides of 
the traosactioD. Tbe case was therefore re¬ 
manded to the lower appellate Court with 
directions to that Court to try whether tbe 
conveyance was or was not a bona fide trans- 
action and also who, since tbe date of tbe 
alleged purchase had actually held real posses¬ 
sion of the lands claimed to have been purch-is- 
ed under the deed. JaDUBENDUR ROY v. 
SHAIKH KUMUROODDEEN, 6 W.R. 310. 

{SB)’—Sale of land by Hindu widow—Condi¬ 
tion that vendee should pay amount of revenue 
to vendor for payment to Government—tion- 
registration of vendee’s name—Partition under 
Partition Act (B.C., V o/ 1697>— Right of 
vendee to lands allotted to vendor.—Defendant 
No. 4, a Hindu widow, sold certain spcciffed 
Khamar lands to plaintiff, but there was a con¬ 
dition to the effect that tbe vendee should pay 
the amount of Revenue to tbe vendor for pay¬ 
ment to Goverument. Tbe result was that 
the plaintiff’s name was not registered as a 
proprietor. Thereafter a partition was efft.'Cicd 
under the Partition Aot of 1897. Tbe plaintiff 
could not secure the hhobala lauds, nor any 
land equivalent to ibem. He sued to obtain 
those ideutioal lands or tbe lands which had 
been allotted to his vendor. Held, that tbe 
plaintiff is entitled to follow the lands allotted 
to hio vendor, the widow, in lieu of the lands 
conveyed to him; and that, if the widow bad 
absolute interest, the plaintiff will get such 
interest, and if not the conveyance to the 
plaintiff would not operate alter her death. 
Bnojo Nath Saha v. Dinesh Chandra 
NBOOI, 9 led. Cas. 67. (11 A. 106, 21 W.R. 
233. 26 0. 434 , 8 O.W.N. 209, Bel) 

(BO)—Sale of tank and lands—Severance of 
land from the tank from common ownership— 
Rights of owner of land—Irrigation—Continuous 
easement. —A tank and certain lands originally 
belonged to a Zemindar, They were sold by 
him to tbe defendant. The plaintiff subse- 
quently beoamo owner of portion of land under 
the tank. The lands were being irrigated with 
the water ol iho tank. Held that, as the right to 
irrigation was an apparentandcontinnousease* 
meuti when tbe plaintiff acquired bis right to 
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the above portion of tbe laud, he is entitled to 
the continuanoe of the easement. But the 
plaintiff cannot ask that there should be no 
tank bed cultivation, provided it does not inter¬ 
fere with or reduce the customary flow to the 
plaintiff’s lands. Nor is the plaintiff entitled 
to insist as dominant owner that the defendant 
should keep tbe tank in good repair. Held also 
that tbe sale ol the land did not in any way 
enlarge tbe plaintiff’s rights beyond what ho 
was entitled to on the severance of tbe lands 
from the common ownership. AUHOY CHETTY 
alias AUTHIAPFA CHETTY v. K. C. DeSIKA 
Chariak, 8 M.L.T. 241 = 8 Ind Cas 312. 

(91) —S. 34, Court-Fees Act, 1810 —Transfer 
of Stamps. —Transfer of a Court-fee scamp on 
protui.-e of a sb.amp of equal value being return¬ 
ed is no “ sale " under s. 34, Act VII of 1870, 
and uo conviction can bo sustained for such 
transfer. Ked.VR NATH SHaHA v. EMI'EUOK, 
30 C. 921 = 7 C.W.N. 704. 

(92) — Necessity for saU, purchaser not bound 
to prove.—Tbe ITigb Courtthat tbe ruling 
of the Privy Council in Hanwnan Pershad's case 
wa.s applicable to the prusout case and the 
lower appellate Court should not therefore have 
required the purchaser to prove the necessity 
of the sale, such purchaser not being bouud to 
prove the same. RamkulI’o Mundul v. 
SHOHOenURUEE DASSEE, 4 W.R. 64, 

(93) — Sale by Commissioner of partiticn — 

Efiect — Effect of conditions of snle — R. 420 of 
the High Court Rules iCalcutto). scope of—Sale 
by Court and sale under authority of Court or 
outof Court—Distinction. — In this case, a Com- 
misfionor of Partitiou sold certain property in 
auction under an order of Court that he "be 
at liberty to ecll.” The following wore among 
the conditions of sale :—" There are no docu¬ 
ments of title, except those mentioned in the 
abstract of title; tho purchaser shall not be 
entitled to call for any other decument;" . , 

'* Tbe purchasoc will not be entitled to call for 
tbe originals of any document or to object to 
the title on the ground of tbe non production 
of any other documents . . Held that 

the sale in question w:i3 not one by tbe Court, 
but was one made by i be Commissioner of Parti¬ 
tion under the authority of the Court, and 
that the conditions of sale in this case did not 
preclude the purcha-^ers friim raising the 
question of the veodor’s title. The distinc¬ 
tion between a sale by the Court and a sale 
under tbe authority of tbe Court or out of 
Court is that, in ibo one case, tbe Court 
makes ibo title to the purchaser, and, in 
the other case, tbe Courts only authorise 
either the parties to tbe suit or the person 
having the carriage of tbe proceedings to sell 
the property and to make .a title to tho pur¬ 
chaser. (6 B.L.R 492-N., 16 C.W.N. 394, li.), 
Tbe auotion-purobasec in tbe case obtained an 
order from the Court directing tho Regietrac 
to enquire and report us to the vendor's title, 
Qnder R. 426 of tbe High Court Rules. On 
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an applicatioQ far review of jadgmscb, held that 
a review must be granted on the ground that 
the sale in this case was not a sale by the Court. 
JOGEMAYA D4SEB V. AKHOy COOMAR DAS, 

40 C. 140 s 18 lod. Gas. 954. 

^ 9 i)^Sah—Cancellationof —SuspiciousdocJt- 
meni—Limitation—Circumitaniial evidence .— 
Held, that adocumeiit is auspicious which pur- 
ports to have been executed a year before the 
purchase of stamp and only scribe has been 
Cilled to prove it. Hili, also, that the fact 
that the suit fcr possession of landed property 
is brought 13 years after its purchase, of which 
oven no mutation of namss was eflected, makes 
the whole transaction doibtful and supports 
the plaa of ths defeodau*. thtt the sale was 
aftorwards canceUe !• GaNESBI L4L v- DEWA 
SiSGH, 133 P.tf.R. 19i2«16 lad. Cas 684. 

[ 05 )—Evidence Act, ss. 92,115 —Oralevidence 
varying terms of document—Estoppel —S. 92, 
Evidence Act, should not be read subject to s. 115 
of the Act. Where, in a suit for possession of 
property on the basis of a sale-deed, the defend¬ 
ant pleaded an oral agreement whereby plaintifi 
had agreed to return the sale-deed to defendant 
and bo relinquish his claim to the property : 
Jleli, (1) that evidence of the oral agreement 
was inadmissible under s. 92 of the Evidence 
Act; (2i that, as the oral evidence itself was 
inadmissible, there was no question of the 
plaintiff being estoppsd from prosecuting his 
suit by reason of such agreement. FichasjmaCj 
V. POMNAMB.ALA BATTER, 16 Ind. Cas. 326. 
(29 M. 336, 1 M.L.T. 153, 16 M L.J. 895,36 
C. 920, 4 Ind, Cas. 414, B.) 

(ggj—Vendor and purchaser—Evidence Act, 
s. 92—Bescisston of sale-deed by mutual consent 
—Parolevidence, admissibility of—‘Non-delivery 
of possession after sals—Acquisition of pre¬ 
scriptive fiffc—Onus of proof .—Oral evidence to 
prove that patties to a sale-deed, which was 
duly executed aud registerclt subsequently 
rescinded it by mutual consent, is inadmissible 
under s. 92, Evidence Act. (2 B. 547. B.) 
Where a sale-deed has been duly execqted by 
one party to another and duly registered, the 
onus of proving that possession was not given 
to the vendee in accordance with the sale-deed 
and that the vendor had acquired a title by 
prescription lies on the parly asserting it. 
BUJOKAIiLU PAPAKKA.v. YEDDULA ROSI 
Beddi, 16 lod. Gas. 282, 

(97)—Burdsn of proofSale deed—Suit for 
declaration that sale wis nominal—Proof of 
nominal character of iransaefion—Non delivery 
of possession.—In a suit for a declaratioo that a 
sale deed executed by one party to another was 
a nominal transaction, the burden of proof is 
on the plaintiff to prove any circumstances 
relied on for the purpose of showing that the 
sale was not a teal and honest transaction. 
The question whether possession passed under 
the sale to the vendee is a material element, 
though nob a decisive circumstance, in deciding 
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whether the sale was real or nominal, but even 
here, it is for the plaintiS to prove that posses¬ 
sion did not pass, and not on the defendant to 
show that possession did pass. Sama LAKSH- 
MAYA CHETTY V. MANICKA CHETTY, 16 lad. 
Cas. 749. 

(93)—Deed 0 / sale, suit for cancellation of, 
alleging non payment of consideration—Burden 
of proof on plaintiff admitting execution — 
Failure to prove facts alleged—Liability of suif 
fo dismissif.—Suit to set aside a deed of sale 
of a bouse in favour of the defeudant. Plaint¬ 
iff admitted execution of the deed of sale but 
alleged that the sale had never been oompletod, 
as the agreement was that defendant should 
pay the purchase-money 10 days after the date 
of the deed and that be had not done this and 
refused to return the deed. Plaintiff did not 
suoceed in establishing his allegations, and even 
if he bad proved all of them, he would not have 
been entitled to set aside the sale, without 
proof that it was mutually agreed that, on 
default of.lpayment, the sale should be void. 
The burden of proof lay upon the plaintiS who 
had admitted execution of the deed of sale 
reciting payment of consideration in lull and 
desiring relief upon an allegation ofoircum- 
stances inconsistent with the terms of his own 
deed, vie., an unfulfilled promise to pay ten 
days afterwards. Ha failed to establish his 
own case and never divulged the real truth of 
the traDsaction'aod this was fatal to the plaint¬ 
iff’s claim, because, not knowing the true 
state of facts, it was impossible to determine 
the relief to which the plaintifi was really 
entitled. BANNA SHAH v. BAJJAB AW, 85 
P.R. 1879. 

(99^— Judgment-debtor's right to sell away 
property until seizure, not affected by mere 
intent to obstruct judgment-creditor — Fraudu¬ 
lent object of concealing ownership .—An em¬ 
barrassed debtor after decree may sell his 
property right and left till it is aotually 
attached, though this may, in the result, 
greatly, inconvenience his creditor. He may 
sell his property until the moment of its 
seizure, and there is nothiug to prevent him 
from doing so till (he property is in custodia 
legis. The question whether or not the intent 
was to defeat and delay the creditor is mot 
material. The only thing that could vitiate 
the sale would be to prove that there was 
really none and that the objeot was to put the 
property into a state of ooncealment as to its 
owner. The main question in suoh a case ia 
therefore whether there was or not a sale as a 
fact, and this is not dependent on the payment 
of the purchase-money, for a sale is complete 
when the purchase-money is agreed to hs 
paid. LAKHA M.AL v. MuD.AH, 21 P. R. 1878‘ 
[B..6P.R. 1901=1900 P.L.R. 513; D., 82 P- 
R. 1908.] 

(100)—Nou-propriefor, power of sale of-^ 
Custom—Monza Bahroki, Tashil Sialkot.~^ 
There is no well-established custom permittioS 
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a noD'pioprietoc (a weaver) in Mauza Babroki. 
Taahil Slalkot, to sell his house even to one of 
the eo-proprietors of the village. 8AHIBA v. 
Prbma, 93 P R. 1880. (25 P.B. 1875. Appl.) 
[Appr., 85 P.R. 1882, 124 P.R. 1888.] 

(101)— Non-proprietary residence—Sale of 
house sites by—Consent of proprietors.—The 
general rule, in the absence of evidence of ous* 
tom to the oontrary, is that non-ptoprietar; 
residents cannot dispose of the sites of their 
houses without the consent of the proprietors; 
and the consent of the proprietors, in several 
such oases, would not prove a custom authoriz¬ 
ing sale. the custom of the village ofNathana 
a village artizan is not at liberty to sell bis 
dwelling situate within the village site. BIEA 
81 NGH V. LAKHU, 92 P R. 1880. [Appr.. 85 
P.R. 1832. 124 P.R. 1838 ; R., 87 P.R. 1884.] 

This circular prescribes the scale of fees 
to be duiuotsd and credited to Government 
from proceeds of sales in execution of decrees. 

ClY. Clr. No. 18. of 16th May, 1872, 17 W.R. 
H.C. RuU. & Ords. 16. 

This circular contains instructions for the 
hatter arrangement of business, &c., for sales 
of property when sold by Civil Courts in 
execution of decree. Civ. Cir. No. 2i, 20 W.R. 
Rale. & Ords. of the H.O.. p. 10. 

The orioular calls for statement regarding 
compulsory sales of immoveable property not 
conducted by the agency of the Collector. Civ. 
Cir. Memo. No. 18, 20 W.R. Rots. & Ordi. 
of the H.C., p. 21. 

This olcoulat deals with the postponement 
of salebv OoUeotor, pending appeal. Rev. Clr. 
No. 2. 2d W.R. Rev.Cir., p. 6. 

Thie oitoulat deals with the language in 
which notifisation of ealeistohe published. 
Rev. Clr. No. 6, 24 W.R. Rev. Clr., p. 24. 

Of noascectaioed goods when complete— 
Bee ACT IX OP 1899,6. 2, 4 8.L.R 20 = 7 
Ind. Oas. 593. 

Valuable property sold for nominal price— 
Applioation of principle ut res tnagis valeat 
quam pereat—See Ben. ACT I OF 1895, s. 10, 
6 C.L.J. 687. 

UaderAotl of 1895-“Necessity of notice 
under 8> St of the Act lor the validity of a— See 
Ben. act 1 OF 1896, 8S. 10, 31, 3 C.L.J. 280. 

Bait to set aside—See BOM. ACT V of 1862, 
as. 1. 3, 13 B. 203. 

See BUR. ACT II OF 1876, as. 19, 56, 55, 
proviso 1 (5), 17, 1 L.B.R. 277. 

Bee PUN. ACT XXVIII OF 1868, s.5, d. (2). 
19 P.R. 1871. 

In course of adminiatration.priority of—Pur- 
obaae lie pendens-Bee ADMINISTRATION Suit, 
CO. W.N. 225, P.0. = 82 0. 198-2 A.L.J. 190. 


Sale —oontinued. 

—~1. —General —continued. 

See APPEAL—ORDEas, A.W.N. 1883, 178. 

Equity of redemption and attachment of, 
in exeoution—See ATTACHMENT—MODJD OF 
ATTACHMENT, 21 B. 226. 

Execution sale—Ss. 274.295, Civ. Pro. Codo, 
1882 —See ATTACHMENT — MlSCELLANE- 
ODS. 81 P.R. 1908=148 P.W.R. 1903. 

Vendor’e title—Whether attestation amounts 
to representation as to validity of title—Sie 
ATTESTATION, 8 M.L.T. 171 = 7 Ind. Cas. 174 
= M.W.N. 1910, 333. 

Of a divided portion of property belonging to 
the family—SeeEuDDHisT Law—General, 
L B.R. 1872-1892, 76. 

By wife of jaiot property—See BUDDHIST 
Law—ALIENATION, L B R. 1893-1900, 37. 

Of immoveable property by husband without 
knowledge of wife—See Buddhist Law- 
Husband AND WIPE, 1 L.B.R. 11. 

Land, mortgage of, or—See BURDEN OP 
PROOF—Mortgage, L.B.R. 1872—1892, G42. 

See Burden of proof—Miscellneous, 
91 P.R. 1902. 

Agreement by purchaser to pay price in 
discharge of incumbrances—h'.iilute to pay— 
Payment after suit by vendor—Cause of action, 
—See CAUSE OF ACTION, 9 M.L.T. 188-7 
Ind. Caa. 269. 

Agreement to convoy property after decree 
in lieu of expenses of litigation — Contract 
for sale—See CHAMPERTY, 14 O. C. 139. 

Agreement for sale—Vendee put in pos&es* 
siou subsequently ejected by vendors—Bale 
not completed—Suit by voodeo for pcssession 
and injunction — Similar suit by vendors— 
Subsequent suit by vendee for epecific perfor¬ 
mance—Omission to sot up grounds of defence 
—Bes judicata—See Civ. Pro, Code, 1908, 
8.11,0.11, r. 2, 24 M. 491 = 6 C.W.N. 17, 
P.O. 

Prior purchaser—No estoppel by judgment 
against him in an action after sale—Privity 
of estate—S« ClV. Pro. CODE. 1908, s. 11, 
O. 11. rr. 4, 5. 13 Bom. L.R. 268. 

Irregularity in publishing eale— See CiV. 

I Pro. Code, 1903, O. V, r. 17, O. XXI, r. 90. 
A.W.N. 1881, 16. 

Suit for cancellation cf sale-deed by vendor 
and for recovery of properties — Decree for 
unpaid purchase-money — Jurisdiction— See 
CIV. Pro. Code, 1908. 0. VII, r. 7, 8 M.L.T. 
433 = 6 Ind. Cas. 64. 

Held for mote than seven days—Legality- 
See Civ. Pro. code, 190e, O. XXI, rr. 9 and 
90, 6 Ind. Cas. 5G4. 

Application for — Whether continuation of 
former application for attachment—See CiV. 
Pro. CODE, 1903, O. XXI. rr. 10, 2J,s. 43, 
8 M.L.T. 367 = 7 Ind. Cas. 707. 
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Conduct of, in a place other than that 
mentioned in the proclamation, vfhether a 
material irregularity —See CiV. PRO. CODE, 
1908.0. XXI. tr. 66, 70. 90. 132 P.R. 1906=^11 
P.L R, 1907. 

Order refusing to set aside—Appeal —See 
CIV. PRO. CODE. 1908. 0. XXI, rr. 83. 89, 
and 0 XLIII, r. U) (j». 105 P.W R. 1910=72 
P.R. 1910= 143 P.L.R. 1910 = 7 Ind. Cas. 718. 

Contracbofaale —Default in payment of price 
—Rocision of contract — See CONTRACT- 
BREACH OF CONTRACT, 14 C.P.L.R. 57. 

Sale falling through owing to vendors’ neglect 
—Agent negotiating sale—Right to commission 
—See Contract —Breach op Contract. 8 
M.L.T. 40 = 0 Ind. Cas. 740. 

Delivery order—IStlect —See CONTRACT — 
Construction op contracts, 2i c. 173. 


Contract of—, terms of—How far fulOlIod 
—Tender when defective — Estoppel —Sec 
Contract—MisceliiANEous. 4 C.W.N.313. 

Intended to defeat expected execution—Effect 
—See Contract act. 1872, ss. 23, 2i. 4 B. 
70. 

Of properly subject to charge for maintenance 
— Applicability of principle of s. 55 (5; (d). 
Transfer of Property Act, to —See CONTRACT 
Act, 1872, 8. 69, 17 M.L.J. 250 = 30 il. 461. 

Suit for specific performance of contract of 
sale and for delivery of possession—Court fee 
—Forum of appeal—Value of suit-Considera¬ 
tion—Payment of part—Breach of Contract- 
Promisee if entitled to refund—See COURT 
Fees act, 1870. s. 7, els. 5, 10, 14 C.L J - 
159. 

Covenant in sale-deed to discharge prior 
incumbrance, whether a covenant running with 
the land-See COVENANT, 6 M.L.T. 204 = 3 
Ind. Cas. 936. 


Contract of sale—Default by purchaser in 
payment of price—Right of re-sale duty of 
vendor exorcising—Measure of damages award- 
able to vendor—See DAMAGES—MEASURE 
AND ASSESSMENT. 19 A. 535 = A.VV.N. 1897 
150 * 

Of goods—Refusal to take delivery—Resale 
and suit for damages-Measure of damages— 
See DAMAGES -Measure and Assessment 
22 A. 55. F.B, = A.\V.N. 1899. 172. 


See Damages—Measure and 

MENT. 25 C. 505 = 2 O.W.N. 283. 


assess- 


Contract of—Specific performance—Prayer 

—See DECLARATORY DECREE. SUIT FOR— 

Suits concerning documents. 13 m 324. 


See Decree-General, a.w.n. isss. 7 : 

Revenno—of share of eetate—See Decrft 
Form op decree, u c. io9, p.o. = 13 i j 


Sa/e —continued. 

-1.—General -continued. 

Deed of sale, accompanied by deed granting, 
right to re-purobase on payment of purchase- 
money—Not a mortgage—See DEED—CON¬ 
STRUCTION OF DEEDS, 12 A. 387, P.C. = 17 
I.A. 98. 


Document purporting to be absolute sale— 
Counter deed by vendee agreeing to re-transfer 
to vendor on payment of debt—Mortgage and 
not sale—See Deed—CONSTRUCTION OF 
deeds. 23 M. 114. 

Sale-deed, the words “as malikana ” in a, 
when creates a heritable charge—See DEED— 
CONSTRUCTION OF DEEDS, 9 A. 591= A.W.N- 
1337, 121. 

See Deed—CONSTRUCTION OP DEEDS, 13 
A. 409 = A W.N. 1891, 159. 

Railway receipt in name of vendee as con¬ 
signor—Effect—See Delivery, 4 S.L.R. 10= 
7 Ind. Cas. 588. 

Charge created in favour of lender of pur¬ 
chase-money—Equitable charge on property 
purchased—See EQUITAHLE MORTGAGE, 15 
A. 304, P C. 

Pre-emption —Sale to minor—Estoppel —See 

Estoppel-Estoppel dy deeds etc 4 

A. 37 = A.W.N. 1881, 129. 

Unregistered receipt for earnest money com¬ 
prising terms of conveyance—Admissibility in 
proof of contract of sale—See EVIDENCE— 

Miscellaneous DOCUMENTS, lo o.P.L.R- 

See Evidence—Miscellaneous docu¬ 
ments, L.B.R. 1893—1900. 212. 

Oral evideiace showing "sale deed" to be 
deed of gift.’’—Admissibility — See EVI¬ 
DENCE—Parol EVIDENCE, 28 C. 70. 

Oral evidence showing that document pur¬ 
porting to be a sale is a mortgage in reality— 

See Evidence-Parol evidence, 9 0. 528 
= 12 O.L.R. 287. 


AuuiissiDUKv ot evidence of con¬ 
duct to prove document to ba a mortgage—See 

Evidence—Parol evidence. 4 B. 609- 
N = P.J. 1878, 24. 

evidence, 22 A. 
1®3 = 27 I.A. 58 = 2 Bom. 


V V 


w 




no. L.B.R 1872—1892, 133. 




Written instrument — Oral agreement to 
vary itsterms-Sala or mortgage—See EVI¬ 
DENCE ACT, 1872, 8.92, 13 Bom L.R. U3. 


Suit for redemption by vendor as on mort¬ 
gage—Evidence to show that the sale was a 
mortgaRo—4S?e EVIDENCE ACT, 1872, s. 92* 
25 M. 7 = U M.L.J, 370. 

Absolute conveyance ot mortgage—Fraudu¬ 
lent dealing with third person’s property—E?i- 

and conduct of parties—Ad- 
missibihty—See EVIDENCE Act, 1872, 8. 92, 
14 C.L.J. 276. 
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Saie —cootiDued. 

-1. —General— continued. 

Dooumant whether absolute oonveyaace or 
mortgage—Evideuce of acts and oonduct of 
^)artiaa—See EVIDENCE ACT, 1872. a 92. 2 M. 
*W.N. 1911, 30. 

Deed of sale Deed to t'vke effect after 
•certaio event—Oral evidence—Admissibility— 
See Evidence act, 1872, s. 92, proviso 3, 9 
M.L.T. 450. 

See Executor, i a. 710, P.B. 

Sale benami in name of third person—In¬ 
tention to defraud creditors of real purchaser 
—Collusive decree obtained by benaiuidar, 
whether could be set aside by real owner 

See Fraud—Effect of fraud, ii B. 708. 

Sale of property, fraudulent and colourable, 
nature of—Indicia of fraud and oollusion— 
Intention to defeat creditors--See Fraud — 
Fraud, elements of, proof of, 22 B. 
255. 

Property sold bslow its value—Seller occu¬ 
pying at low rent—Evidence—Good faith— 

See Fraudulent Transfer, 9 Ind. Cas. 
623. 

Under Act XI of 1859—Suit by purchaser 
lor recovery of possession or for assessment of 
rent and mesne profits—‘B.eg. XIXofl793 — 
See grant—General, 35 0. 93i = 9 C.LJ. 
119=3 Ind. Oas. 301. 

S lie by guardian—Sanction of Court not 
obtained—See GUARDIAN — DUTIES AND 

POWERS OP Guardians, is^b.l.r. 350=24 

W.R. 46. 

Sale by guardian without sanction of Court 
—Guardian jointly interested in minor’s pro* 
.petty—Recall of certificate— See GUARDIAN— 
DUTIES AND POWERS OP GUARDIANS, 15 
B.L.R. 361, Note = 13 W.R. 300. 

Hindu widow—Alienation (or maintenance 
by sale or mortgage—See HINDU LAW—ALIE¬ 
NATION, 8 B.L.R. A.C. 375. 

Of minor’s property—Legal necessity—Equi¬ 
ties in favour of purchaser—See Hindu Law 
—GUARDIANSHIP, 6 A. 417 = A.W.N. 1884, 
144. 

Sale cf right of management—Right of suo- 
oession of member of family—Limitation Act, 
XV of 1877, art. 12—See HINDU LAW—RE¬ 
LIGIOUS ENDOWMENT, 7 B. 188. 

See HINDU Law—Widow. 4 0. 677 = 3 0. 
L.R. 478. 

See INJUNCTION — INJUNCTION UNDER 

•Civ. Pro. CODE, s b l.b. 254,12 0 sis. 

10 A. 80=A.W.H. 1888, 7, 7 A. 550=A.W.N. 
1686, 138. 

^ Of nnaBoertamed goods — Completion of — 
Bl. 79 and 68, Oentraot Act—S m JUBISDIO- 
fEZON—OAUBBS OF JUBISDIOTION. 8 S.L.R, 

U8-41od. Oas. 1147. 


Sfl/e—continued. 

- 1. — General — continued. 

Of Roods—See JURISDICTION—CAUSES OP 
JURISDICTION, 1 Apra 10. 

Zemindar himself in possession during period 
for which he claimed arrears of rent from pat- 
nidars—Zemindar purchaser at a sale—Sale 
subsequeotly set aside .it the instance of pat- 
nidar—Zemindar not to be treated as trespasser 
while he was in possession —See LANDLORD 
AND Tenant —MISCELLANEOUS. 19 e. 267. 

Arrangement between vendor and purcha¬ 
ser that purchaser should pay ofi vendor’s 
creditor out of purchase-money— Purchaser 
whether trustee—See Limitation act 1903, 
s. 10, arts. 62. 83. 103, 9 Ind. Cas. 988. 

Suit for recovery of debt—Sale in consider¬ 
ation of debt -Claim on sale i^greement failing 
through—See LIMITATION ACT, 1908, .s. 19, 
155P.L.R. 1906. 

Agreement by vondoe to discharge a prior 
dent due by vendor to a third party—No time 
fixed for performance—Breach of cootract— 
Cause of action—See T IMITATION ACT, 1908, 
s. 23. arts. 115. llC. 9 A.L.J. 534. 

Meaniog of—See LIMITATION ACT, 1003, 
s. 28. arts. 10. 12. 4L 111. 136. 137. 138. 147, 
165, 166, 167, 172. 17 M.L.J. 220 = 2 M.L T. 
350 = 30 M. 393. 

Right of pledgee to sue for sale— S<’c LIMITA¬ 
TION ACT, 1908, arts. 57, 120, 27 M. 528, 
F B. 

Proof of coDsideratioQ other than that recit¬ 
ed in the sale deed—Sile valid if intended to 
bo oper.itive—Sale voidable for fraud- Limita¬ 
tion—See Limitation act, 19O8, art, 91, 
5M.L.T. 99 = 32 M. 72. 

See Limitation act. 1908, art. 131. 25 M. 
99, F.B. = n M.L.J. 323. 

See LiS I’ENDENS, 21 P.R. 1875. 

By widow in posseRnion io lic-u of dower — 
See Mahombdan Law— Dower. a.W.N. 
1894, 196. 

Plea of. found against—Transaction cannot 
be converted into a gift— See MAHOMEDAN 
LAW—Guardianship, 2 M.w.N. i9ii, 18. 

Of minor’s property by noxt-friood—Vali¬ 
dity of sale—Necessitv — See MINOR - GENE¬ 
RAL. 33 P R. 1904. 

Construction of document—Sale or mortgage 
—Condition to re-transfer— See MORTGAGE- 
GENERAL, 6 Ind. Cae. 512 = 8 M.L.T. 100. 

Auction sale in execution of decree of im¬ 
moveable property subject to a mortgage— 
Rights of mortgagee—Whether rrortgagee can 
get the sale set aside— See MORTGAGE — 
GENERAL, 7 P.W.B. 1908 = 62 P.R. 1908. 

Sale subject to agreement executed on the 
same day—Rarerviog right to vendor to re> 
purchase— Effect—See MOBTGAGB — Gbnb- 
BAL, 7 A.L.J. 996=7 Ind. Oas. 611. 
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Sale —COD tinned. 

1.—General—continued. 

Lfortgage first without possession—Posses¬ 
sion subsequently given to mortgagee—Trans¬ 
action, a sale, not a mortgage—Burden of proof 
on the mortgagee— See MORTGAGE — GENE¬ 
RAL, 5 L.B.R. 40 = 2 Ind. Cas. 535. 

Sale with condition of repurchase distinguish¬ 
ed from mortgage —See 'MORTGAGE — CON¬ 
DITIONAL SALE, 2 B.L.R. 1058. 

Sale convertible into mortgage on contin¬ 
gency—Sale absolute if contingeocy fails— 
Right of redemption barred— Indicia whether 
transaction is sale or mortgage— See MORT¬ 
GAGE—FORM OP srORTGAGES, 2 B. 231. 

Of perpetual lease with condition of repur¬ 
chase—No mortgage—See MORTGAGE—FORM 
OF MORTGAGES, 10 0. 30, P.C. = 10 I.A. 129 
= 13 C.L.R. 382. 

Mortgage with possession—Second mortgage 
under an unregistered deed—-Delivery of 
property—Stipulation postponing redemption 
till payment of the additional advance, not 
binding on purchaser— See MORTGAGE- 
REDEMPTION. HO C. 248. 

When void and when irregular—Purchase 
by mortgagee, benamee, efieot of— See MORT¬ 
GAGE-REDEMPTION, 9 C.W.N. 201, P.C.= 
2 A.L.J. 71 = 7 Bom.L.R. 3 = 1 C.L J. 584 = 32 
C. 296. 

See Mortgage — Redemption, L B.R. 

1872—1892, 482, 494. 

In execution of money-decree—See MORT¬ 
GAGE—Miscellaneous, 3 C.W.N. 323. 

See Mortgage-Miscellaneous, 6W. 

R. 293. 

Purda lady—Suit to set aside sale-Fraud 
—Parol evidence—See PaRDANASHIN WOMAN. 
1 B.L.R. O.C 23. 

Consideration for—Burden of proof— See 
Pleadings, 40 P.L R. 1910=8 ind. Cas. 230. 

Suit to set aside sale deed —Averment of 
forgery and fraudulent inducement to execute 
document—Efiect— See PLEADINGS, 8 Ind 
Cas. 845. 

Suit for possession under a sale deed—Sale 
declared invalid —Prayer for possession as 

mortgagee-Validity —See POSSESSION—SUITS 

FOR POSSESSION. 4 Ind. Cas. 37 = 20 M L J 

141. 


See Practice and Procedure 21 

6G6. ’ 

Perpetual lease when amounts to a— 

Pre-emption—Construction op waj 

UL-ARZ. 7 A.L.J, 1022 = 7 Ind. Cas. 930. 

Tn-nsfer under oompromiso of suit, whef 

amo-mts to sale—See PRE-EMPTION_S 

P«E-EMPTI0N. 7 a. 917 = A.W 

H’Pj, 295. 

See Pre-emption—Sub.iects op p 
EMPTION. 7 A. 29l = A.W.N, 1685. 47. 


Sd/e—continued. 

- 1 .—General — continued. 

Conducted by officer in spite of Court’s 
order staying it, effect of— See PRE-EMPTION,. 
—Miscellaneous. 9 O.C. 289. 

Non-service of notice on judgment-debtor, if 
ground for setting aside the sale—Effect of 
confirmation of sale— See RECEIVER, 14 C. W,. 
N. 5G0 = 5 Ind. Cas. 390 = 11 C.L.J. 489. 

Of property worth less than Rs. 100 — 
Prior unregistered and later registered dccu- 
meats—Priority—See REGISTRATION, 6 N. 
L. R. 82 = 3 Ind. Cas. 53. 

Registered conveyance—Unregistered con¬ 
tract for sale—Preference— See REGISTRA¬ 
TION, 6 B.L.R. App. 1 = 15 W.R. 239. 

Registered mortgage—Subsequent sale with 
possession—Priority—Sec REGISTRATION, 2 

B. 662. 

Deed of sale or mortgage—Priority— See 
REGISTR.ATION act, 1866. 1 B. 574. 

Agreement to sell lands—Not registered— 
Construction of document— See REGISTRA¬ 
TION ACT, 1908, s. 17, 18 B. 396. 

Of property mortgaged with possession— 
Subsequent sale by a registered document- 
priority — See Registration act, 1908, 
s. 48, P.L.R. 1900, p. 352. 

Of immoveable property by registered deed— 
Prior sale of same property by unregistered 
deed—Suit for possession by purchaser under 
registered deed—Admissibility of admission 
before Registration officer to prove prior sale—* 

See Registration act. 1903, s. 49 , 7 M. H. 

C. 13. 

Unregistered deed of purchase—Subsequent 
purchase by another person with notice of 
prior unregistered purchase—Priority—See 
registration act, 1903, ss. 49, 50, 9 Ind. 
Cas. 65=9 M.L.T. 270. 

Unregistered mortgage—Subsequent regis“ 
tered sale—Priority—See REGISTRATION ACT, 
1908, s. 60. 10 Ind. Cas. 233. 

See Registration act, 1908, s. 50, I 8 B. 
355 . F.B. 

Former decision that plaintiff purobased plot 
A only—Second suit that he purchased A and 

B, whether lies— See RES JUDICATA— 

General, 10 Ind. Cas. 453. 

See Right of suit—Fresh suits, 29- 

C. 395 , P.G. = 29 I. A. 99 = 6 C.W.N. 473=4 
Bom. L.R. 363 = 8 Sar. 266. 

By person not in possession—Suit by pur¬ 
chaser to recover property from trespasser in- 
possession, maintainability of—See RIGHT OF 

SUIT—Miscellaneous, 9 C.W.N. 477, 

-8 O.C. 165 = 27 A. 271 = 32 LA. 113 = 16 M. 
L.J. 197. 

Contract for sale—Building upon it before' 
completion of sale—Rights of vendee— See 
SPECIFIC Performance, 1 A.L.J. 688. 
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Sate —oonUnued. 

-1General—con{«Rtt«d. 

Mortgage—Agreement to convey mortgaged 
property in case of default—Contract for sale— 
Suit for epeoifio performance—See SPECIFIC 
PERFORMANCE, 3 A. 70G = A.W.N. 1831, 61. 

See SPECIFIC RELIEF ACT, 187V, 8. 23, 
el. (6), IL B.R.257. 

Sir land—Cultivating rights in—Transfer of 
—Failure to obtain sanction of Revenue author* 
ities for— Specific relief — Damagfs — See 
SPECIFIC Relief act. 1877, ss. 18(6), 21 
ib), 6 N.L.R. 185 = 8 Ind. Cas. 1184. 

Sale-deed executed—Executant cannot obtain 
declaration of his title unless be gets the deed 
set aside—See SPECIFIC RELIEF ACT, 1877, 

88. 39, 42, 6 Ind. Cas. 891. 

Contract of—Of standing trees chargeable as 
an agreement and not a conveyance See 
Stamp act, 1879, s. 3, cl. 9, scb. I, art. 21, 
22 B. 785. 

Receipt for money paid for agreed future sale 
of shares in Company—Undertaking to execute 
a formal document of sale—Receipt liable to 
stamp duty—See STAMP ACT, 1879, sob. I. 
art. 5, 14 B. 316. 

See stamp duty, 8 M.H.C. 112. 

See ST. 11 and 12 VIC., C. 21, ss. 7. 30, 26 
M. 211. 

Sale before Transfer of Property Act came 
into force—No covenant for title—Eviction of 
porebaBer—Right of purchaser to claim refund 
of purchase-money— See TRANSFER OP PRO¬ 
PERTY, 1 C.P.L.B 178. 

Effect of registration of aale deed—See 
TRANSFER OP Property act, i882, 3iud. 
Cas. 177. 

See TRANSFER OF PROPERTY ACT, 1882, 
8 . 41, 1 L.B.R. 196. 

Ttanefer by—Of immoveable property less 
than Rs. 100, bow effected—See TRANSFER 
OF Property act, 18B2, b. 54, para. 3, 19 C. 
628. 

Acceptance of personal aeourity from person 
other than purobaser—Whether vendor’s lien 
destroyed — See TRANSFER OF PROPERTY 
ACT. 1882, B. 66, 10 M.L.T. 189. 

Sale or mortgage — Test—Be-pnrehase— 
Limitation. See TRANSFER OF PROPERTY 
ACT, 1892. SB. 68, ols. (a) & (c). 60. 8 Ind. Cas. 

981. 

Mortgage — Order absolute for — without 
notice'to mottgaKOt—Maintainability of appli¬ 
cation to Bet aside such order— See TRANSFER 
OP PROPERTY ACT, 1882, BS. 87,89,32 0. 
958, P.B.=9 0.W.N. 81. 

8m Transfer of Property act, 1882, 
I. 09, 19 A. 905 = A.W.N. 1897, 47. 

Mortgage property cannot, under b. 99 of the 
Ttanefer of Property Aot, be brooght to, in 


5a/e— continued. 

-l.—Geoeral—concluded, 

execution of a simple money decree obtained 
by the mortgagee—but otherwise where it has 
been oompleted and confirmed— See TRANS¬ 
FER OF PROPERTY ACT, 1882, 8. 99, A.W.N. 
1908, 49 = 5 A.L.J, 121 = 30 A. 146. 

See Transfer of property act, 1882 
6. 99. 22 M. 347 = 9 M.L J. 98. 

Of part of mortgaged property in execution 
of a decree for costs—Subsequent suit for re¬ 
demption will succeed only in respect of unsold 
portion of mortgaged property— See TRANS¬ 
FER OF Property act, 1802, s. 99, A.W.N. 
1908,48. 

Confirmation of—Effect on a subsequent 
application—S. 99, Transfer of Property Act- 
See TRANSFER OF PROPERTY ACT, 1892 
9. 99, 5 M.L.T. 84. 

Money-decree in favour of mortgagee, sale of 
mortgaged property in execution of—Sale void 
as contravening s. 79 of the Transfer of Pro¬ 
perty Act—See TRANSFER OF PROPERTY ACT, 
1802 S9. 99, 67, 33 C. 283. 

Sale by Hindu widow—Old and illiterate and 
near to her death—Fraud and undue icfluooce— 
Inadequacy of consideration—Sale eet aside 
See Vendor and purchaser-Invalid 
SALES, 5 B. 450. 

See VENDOR AND PURCHASER—PURCHA¬ 
SE-MONEY AND OTHER PAYMENT BV PUR¬ 
CHASER, 5 N.W.P. 194. 

-2.—Sale by Anction. 

See Sale—Sale FOR ARREARS of rent. 
See SALE—Sale FOR ARREARS OF REVE¬ 
NUE AND CESS. 

See Sale—Sale in execution op de¬ 
cree. 

( 1 )— Court sole by aucliort—Amount of in¬ 
terest acquired by purc/ioser.—Where any pro¬ 
perty purchased ia purchased at a Court sale 
in execution of a decree, what passes to the 
purchaser is only such right, title and interest 
in the property which the judgment-debtor 
may possess in the property sold. BHUKAN 
Bhaibava V. BHAI.TI PRAG, 1 B H.C. 19. 

(2i— Auetiori sale—Retractation of bid — 
Bidding Uutchap-yutca —CMSforn.—A bid made 
at auction can be retracted before it has been 
accepted, tbe reason being that until tbe goods 
are knocked down there is no contract with 
any one. There is by ooslom no implied agree¬ 
ment or BD agreement by tbe bidder that, in 
consideration of tbe agreement by the auction¬ 
eers to submit tbe offer to their principals, 
tbe bidder promises not to retract his bid 
until it has been either accepted or refused. 
MACKBNZEI LYALL & Co. V. CHAMBOO 
BlNOH & Co-, 16 C. 702. 

(3)—Act VUI 0 / 1859, s. 260—Sheriff’s sale 
-—Purchase in name of son—Suit brought in 
name of father — Maintainability. — Suit to 
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Sale —continued 

_2.—Sale by Auction— concluded. 

obtain possession of certain moveable and 
immoveable property which plaintiS claimed 
as assignee ot a mortgige deed purchased by 
him at a Sberi2's sale in the name of his son, 
wbo was a minor at the time. The defendant 
objected inter alia that the suit should have 
been brought by the person whose name ap¬ 
peared as parch isor. Beld that the suit was 
rightly brought by the plaiutifi if he can estab¬ 
lish the consent of bis son for the iostitution 
of the suit. And as to the cfiect of s. 2d0 of 
Act VllI of 1859 in a case of this kind, the 
Court reserved its opinion, as the present suit 
was brought before the pas-^ing of the Act. 
BHAISHANKAR NAlUmERAM v, IlARlVAL- 
LABH, 1 B.K.C. 20. 


(4)— Attachment bp superior Court —Sale by 
inferior Court in ignorance —Validity of sale.—^ 
Whore an inferior Court in ignorance of an at- 
a superior Court sells the property 
BO attached, the s^le is not void but conveys a 
good tiile to a purch'isar wbo is himself igno¬ 
rant of the irr.-giilaritv. HiMMAT SINGH v 
BHAGWAT, 13 C.P.L.R. 143. {25 C. 46. P.). 

See Causes OF ACTION. 76 P.R. 1S90. 

-3.—Salj for Arrears of Rent. 

rt.—G eneral. 

6.—Defaulters. 

c. —Deposit OF MONEY AND staying 

SALE. 

d. “Effect of sale. 

e. —Incumbrances. 

/.—Rights and liabilities of pur- 

CH.^SBRS. 

g.—S etting aside sale and its 

EFFECT. 

/».—Surplus proceeds of sale 
Right to. 

Under-tenures, and portions 
of, Sale of. 

Miscellaneous. 


-a.—G eneral. 

(D—Safe/'or arrears of rent, set aside~I 
demniflcalion by Zemindar—Reg. VIII of 181 
—Tho purchaser of a zemindari sold foe arrea 
of rent can, when the sale is afterwards s 
aside.reqijire the Court under Reg VIII of 18 
s. 14,cl. I,to compel the Zammdar to inderani 

him on account of all payments of rent whi( 

ho may have mide ; and. if be does not do s 
he cannot set up his loss in answer to a liat 
hty which he has incurred. Tara Chan 
Biswas v. Nafar ali Biswas. 1 c.L R. 23 

(21—Safe/or arrears of rent-Right of vu 
chaser - Licumbrayices.— A sale of an unde 

fahT Vn"' passed only tl 

right title and interest of the judgmen 

debtor, and did not void the incumbranc 

oreatedhy the old tenant. Manick Chdnde 

Doss V. Dwarkanauth Doss, 2 Hay 50 


Sa/e—continued. 

-3.—Sale for Arrears of Rent—conimiied. 

- a -—General— continued. 

iS)-Reg. VIII of 18l9, s. 8. cl. 2—Patni 
rent — Sale for arrears —//of»re.—Where an 
arrear of palni rent is due, the zemindar, in 
applying to the Collector to bring the property 
to sale, need not recognize any one except the 
registered patnidar. The object of a notice of 
sale for arrears of rent is to give information, 
not merely to parties wishing to purchase but 
to tbe defaulter; and if the notice is not 
stuck up in the manner prescribed bylaw (cl. 2, 
s. R, Reg. VIII of 1919) it is open to the 
defaulter to plead that he has been damaged, 
and the sale becomes illegal. RAOHAB CHAN¬ 
DRA BANER.JEE V. BRAJANATH KUNDO 
ChOwdhry, 9 B.L.R. 91, Note-14 W.R. 469. 
[Rel. on, 10 C.L.J. 453 ; Cons., 4 C. 41.] 

(4) — Act X of 1859, s. 103 —Decree by sharer 
for his share of rent — Sale of portion of tenure 
correspo>»(ii «(7 xoith share of rent — Effect. —A 
sale, by a sharer in an undivided laluk, of 
only a portion of the tenur<* corresponding 
with tbe share of tbe rent for which bo obtain¬ 
ed a decree, has no further eficct than any 
other sale in which the right of tbe judgment- 
debtor is sold- NUND 1..ALL ROY v. GOOROO 

Churn Bose, 15 W.R. 6. 

(5) —Safe in execution of a Revenue Court 
decree—Title of purchaser—Sale certificate and 
delivery of possession whether necessaty to per- 
feet title-Act XVIll of 1873 {N.W.P. Rent 
Act), s. 76.—Tbe title of an auction-purchaser 
to property sold in execution of tbe decree of a 
Revenue Court is complete as soon as tbe sale 
is complete and the full price has been paid. A 
sale-certificate and delivery of possession are 
not necessary to give him ‘a perfect title, and 
he can maintain a suit for tbo property with¬ 
out either of them. MUZAPFIR HUSAIN v. 
ALI HUSAIN, 5 A. 297 = A.W.N. 1883, 41. 

(6) Arrears of rent — Sa'e of sub tenures — 
Encumbrances—Regs. VII of 1799, VIIT of 
1819. lo/ 1820 and VIH of 1831--4cf X of 

1859, s. 105.-Ben. Reg. VIII. 8. 11 of 1819, 

it is true, gives express power to «oll the tenure, 
free from all incumbrances that may have ac¬ 
crued upon it by tbe act of the defaulting pro¬ 
prietor, his representatives or assignees '. but 
the power so given is confined to the case of 
tenures where the right of selling or bringing 
to sale for an arrear of rent has been specially 
reserved by stipulation in the engagements 
interchanged on the creation of the tenure. A 
morigage had foreclosed under Ben. Reg. XVII 
of 1306, and a decree was made in 1854 foe pos¬ 
session of the mortgaged taluk- In 1855, a 
summary suit was brought by the zemindar 
against the heirs of the talukdar (tho mortga- 
gor) for arrears of rent, to which the mortgagee 
was not made a party. A decree for sale was 
made ex parte, and the taluk sold by auction, 
under Aot VI of 1858. The mortgagee then 
brought a suit to recover possession of the 
taluk, and to set aside the sale by the zemindar 
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SbIc —oontinued, 

-3,—Sale for Arrears of Bent—continued. 

——a.—GBNBRAli—concluded. 

lor arrears of rent. Hefd, reversing the deci¬ 
sion of the High Court, th’^t. as it was an 
istimrari taluk the zemindar had no power, by 
the Beogal Regulations, or Act X of 1859, 

9 i 105, to sell the tenure, and the sale declared 
invalid. FORBES v. BABOO LUTCHMEPUT 
SINGH. 10B L.R.139, P.C. = 17 W.R. 19?«14 
M.I.A.330 = 2Suthep. 534 = 3Sar. 27. (7 W.R. 
260, F.b.. Appr,) [22., 21 W.R. 94.3 

(7)—Revenue sale—Appropriation of payment 
to specified arrears—Amount if may be credited 
in the Collectorate towards previous arrears— 
Sale of property for arrears paid up bad, though 
previous arrears unpaid— Jurisdiction lo sell — 
Contract Act {IX 0 / 1872), ss. 59 . 60.—Where 
money is expressly paid to satisfy debt aud is 
received and appropriated oo that account, it is 
not in the power of one of the parties to the 
transaction, without the assent of the other, 
to vary the effect of the traosaciioo by altering 
the appropriation in which both originally con¬ 
curred. Where, the September kisc of revenue 
for 1901 and January kist fur 1902 being in 
arrears, the proprietor paid a certain amount 
into the Treasury specifically appropriating >t 
to the January kist, and the payment was 
received and accepted on that aooouot, but 
subsequently the Treasury officers appropriated 
the amount towards satisfaction of the Septem¬ 
ber kist, and then as far as the money went 
towards payment of a part of the January kist, 
and the property was thereafter sold for what 
was thus shown as remaining unpaid of the 
January kist: field-That no arre4r3in te?pect 
of the January kist were due at the date of ihs 
sale, and therefore the sale was without juris- 
dictiou. SHEIKH Mahomed JAN V. MUNSHi 
GANGA BIKHON SINOH. 19 C.W N, 443. (lO 
O.W.N. 948-33 C. 1193. R.) 

See BEN. ACT VIII OF 1835, s. 167, 23 C. 
ISO. 

See mad. act VllI OP 1865, s. 31, 24 M. 
307. 

See Jurisdiction of civil courts, 6 
W.R. Act X, 63. 

See BEN. REG. VIH OF 1819, s. 14, 12 C. 
622. 

--b,—DEFAULTERS. 

(D—Rep. VII of 1799 — Under^renter — 
Default in paymentofrent —Procedure.—^hete 
plaintiff's land was admittedly held hhas by the . 
Collector and the plaintiff was admittedly a 
zyoC bolding a jote for which be paid a parti¬ 
cular rent to the Oolleobor, held that the 
plaintiff was an “ under-renter ” within the 
meaning of s. 26, Reg. VII of 1799, and on his 
failure to pay rent, the proper procedure would 
be to sell the land at the end of the year. 
BUNGO KOPOHOOAV. DBHASSUB MUSSOL- 
B&AN. 18 W.R. 802. 

19)—Sale of Putnee—Purchase by defaulter 
—Beg. VIII of 1819.—A defaulter cannot, 

0 IX-* 


Sale -cootinued. 

.—.3. —Sale for Arre&rs of Rent—continued 

-b.—D efaulters—CO nciuciel. 

under Re?. VIII, 1°19, purchase a putnee 
sold on aocouit of his default to pay ‘he 
pulneo r3no. oithac in bis own name or in that 
of any other person. JIlRZA M.AHOMED 
NARSBBB V. KlSHEN MOHUN GOVEE, W.R. 
F.B. 92. 

(3)—Putnee talook—Sale—Purchase by joint 
putneedats —De/a«ffer.—Not only the rocori- 
ed shite-holders, bat also thoss who have 
been actual defaulters (that is. directly ros- 
pousible either as j -'int or separate putneedars 
for the rents) and those who stand in ibeir 
shoes, are not entitled to purchase tlie putnee 
at the auction sale. GOUltKE KOMUL BflUT- 
TACH.tR.IEE V. R.A.I KISHEN NATH, 3 W.R. 
106. [Szpl.. 14 W.R.369.] 

( 4 i—Safe 0 /putnee/or de/aulf of putoeedar 
—Rent pri'd by dur putuecciat —S«ii for dama¬ 
ges by dur-putneedar —Where a putnee is sold 
owing to the default of the putneed-.ir in pay¬ 
ing his rents, a dur-pii^iecdar who has piid 
bis reu's to the putneedar for ibe porjod to 
which tbc default relates may sue for dam-i^es 
aUhougb hewis bimsolf a defaulter for a later 

period MADHUI3 ANUND MOITHHO V MUS* 

SUM.4T JOY KOOMAREE BlBRE, 5 W.R. 201. 

(5) —Sai^ for rent—Joint decree against dar- 
patnidars—Execution purchase Oy defaulter— 
Recovery of share by other defaulters -ConHrtiCt- 
ive jrust.—Where the pltintifl.i. jointly liable 
with the deleudant un let the d cree for rent, 
were as much rorpouaiblo for the sile of the 
darpaini as the defendant himself, who put- 
coa-ed it in execution, the plaiMtifl^ would not 
be entitled in equity to recover iheir share of 
tbedarpatui from the defendant-ind the defend¬ 
ant cmld not be ro^ar.ied as constcactive 
trustee for the plaintiff! [F., 10 C. 194.] 
Co-shatets in itnmoveibse property in this pro¬ 
perty do not occupy the same po-itioii towards 
each other as partners under English Law. 
RAM LALL MOOKER.IEE v. DEISENDER 
Nath Chatterjee, 8 C. 8-9 C.L R. 337. 

(6) —Acf X of 1960. Si. 10.5. 108—Safe in 
execution—Sale of shire in gintee tenwe— 
Rights passiiir? under safe.—Wuere the original 
decree-holder was only a share-holder in a joint 
estate, and the properly soli in execution was 
an 8 aon 18 share of a ganles tenure, the sale 
did not take place under s. 106, of Act X of 
1859. but under s. 108, and under that section 
only the rights and interests of a defaulter can 
pass and ih» purchaser cannot have khas posses¬ 
sion of the land. MebtooN-JOY CHOWDHBY 
V. KHBTTUB NATH ROY, 5 W.R. Act X, Rul. 
71. 

__Deposit of mosey and stay¬ 
ing SALE. 

(D—Safe in execution of decree —Money volun¬ 
tarily paid by third person to stay sale—Suit 
for recovery not maintainable as under s. 102 
or s. 103 of Act X.—In this case, a jageerdat 
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Sale —contioued. 

■ 3.—Sale for Arrears of Reofi— continued. 

-c.—DEPOSIT OF MONEY AND STAY¬ 
ING SALE—^•on^tnue^i. 

wbo bad deposited a sum of money to stay a 
sale of crops in execution of a decree against 
certaio ryots, whose personal property the crops 
were found to be. sued to recover (he money. 
The High Court concurred with the lower Court 
in its view that the Jageerdar bad no right to 
sue for the money as the decree was issued 
against the ryots, as the crops attached were 
theirs, not plaintiS’e, and as the deposit would 
only be considered as recoverable on their suit. 
Also the jageerdar could not sue under s. 102 
or 103 of Act X of 1859 since he had made tbe 
payment voluntarily in bis own name when the 
ryots, against whose crops tbe execution was 
issued, were alone justified to make tbe deposits. 

Mirza Hukim abdool Wahab V. Drum¬ 
mond. 2 W.R. Act X. Rul. 48. 

(2J—VIIIo/1819, ss. 6, U.cL l—Saleol 
putnee—Stay of sole by deposit—Who can apply 
for stay—Application for registration-injunc¬ 
tion. — Cl. 1. p. 14. Reg. VIII of 1819, does not 
contemplate that any party may, by depositing, 
stay a sale of a putnee, but only a party hav¬ 
ing a rreo^ntsed interest in such putnee. The 
policy of tbe said Regulation and of tbe Revenue 
Sale Law is tbe same, i.e., to protect those who 
are shown to have interests when the property 
in which they have tho.se interests is brought 
to sale for the default of others. According to 
s. 6 of tbe Regulation mere application for regis¬ 
tration is not sufficient; that section specific¬ 
ally provides what is legally to be done if the 
request be refused. Kristo JeebUN BDKS- 
HEEv. Mr. A.B Mackintosh, W R. 1864 
53. 


(3)—Rep. VllI of 1819— Putnee in possessio 
of Giiurdar—Suit for possession by purchasi 
—Ccuse of action-—Payment of Girurdar 
debts.—h. person who, having deposited arroai 
of rent of a putnee. takes possession as Girui 
dar under Reg. VIII cf 1819, is in the positio 
of a mortgagee in possession, and the purchase 
of the putneedac’a interest in tbe putnee is i 
the position of a purchaser from the mortgagoj 
and has no cause of action for pos8e«sio 
until the debt is paid off. Though strict! 
speaking, by Reg. VlII of 18i9, the fac 
that the Girurdar has realized bis debt froe 
tbe usufruct of the tenure, should be esta 
blished “in a suit instituted for tbe pui 
pose.” still, if in a suit for possession by ifa 
purchaser of a share of a pubuee, the defendar 
claims to hold absolutely, alleging that he ha 
purchased tbe putnee in satisfaction of hi 
ancestor’s hen as Girurdar, and on failing t 
prove bis plea, is allowed to fall back upon hi 
title as Girurdar. tbe plaintiff must be allowe 
to prove that tbe debt has been realized fcoi 
the u.’efruct of the tenure, though it is not “ 
suit instituted for the purpose.” Boisttj 

M ®.R Bahebjeb 


Sale —continued. 

——3.—Sale for Arrears of Rent --continued. 

— -c. —Deposit of money and stay- 
ING SALE—continued. 

(i)—Payment of rent to prevent sale — Pay¬ 
ment by plaintiffs' mother—Suit for contribution 
— Abatement, —Where, to prevent a sale, plain¬ 
tiff’s mother paid tbe rent of a portion of a 
Taluk which she claimed under a Will, and 
the suit abated by her death and then tbe 
plaintiff sued the share-holders in tbe Talu<} 
to recover tbe money she had paid, it was held 
that her interest was such as entitled the pre¬ 
sent plaintiff to recover from tbe defendants 
tbe money which was paid in discharge of rent 
for which their property was liable and foe 
which it might have been sold. SHARODA. 
KOOMAREE DOSSKE V. MOHINEE MOHDN 
GHOSE, 20 W.R. 272. 

f5)— Act X of 1859, s. 105—Safe of transfer¬ 
able tenures for arrears of rent—Payment made 
to save estate—Suit to recover payments.— 
When a putnee is sold for arrears of rent, all 
intermediate holdings between tbe zemindar 
and the ryot are cancelled ; but this is not ths 
case when such transferable tenures as ganlee- 
jummas are sold under s. 105 of Act X of 1869, 
Tbe present plaintiff D. took a mourousee 
pottab from A, one of the shares in a gantee- 
jumma and bound himself by certain stipula¬ 
tions to A. Tbe zemindar, after decree obtain¬ 
ed, put up the gantee-jumma for sale of arrears 
and D paid the amount of the zemindar's 
claim ; be now sued for a share of the money 
paid by him in proportion to the extent boros 
by B and C tbe other co-^harers in the pro¬ 
perty. D urged that he had paid the sum to- 
save his interest in the raokuraree lease, and 
that he was entitled to make tbe payment in 
order toftay the sale, whioh would have injured 
him, and to rcoover the money paid for that 
purpose. This contention was not accepted by 
the High Court which held that the right to 
make payments to preserve an interrst, and to 
recover the sums paid, is given by express 
statute in the case of sales for arrears of revenue- 
(s. 19. Act XI of 1859), and a s.ale of putnee 
tenure (s. 13. Reg. VIII of 1319). But it is not 
given in respect of tho sales of other under- 
tenures under Act X of 1859. In the result, it 
was concluded that, though the plaintiff’s 
mourousee potlah was liable to canoelment 
under the sale, still, as the defendants to whom 
plaintiff was confessedly a stranger, neither 
expressly nor impliedly requested that he would 
make the payment for them, the present action 
against them would not lie it having been a 
voluntary payment on his part. SRBENATB 

Halder V. Ram Soonddr Chuckerbutty, 

4 W R 8.C.C. Ref. 4. 

(6»—Reg. VIII of 1819, s. 13, cl. ^—Under¬ 
tenant saving superior tenure from sale by 
depositing amount of rent— Suit to recover 
amount deposited— Act VIII of 1859, s. 1.—An 
under-tenant who had saved the superior tenuro 
from sale by depositing the amount of rent due 
from the holders of that tenure for payment to 
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Sale— oontinued. 

■ 8.—Sal© for Arrears of Root—contintMd. 

-c,—D eposit of money and stay¬ 
ing SALE— continued, 

the zemicdar Is not bound to apply to tbe 
Colleotor for immediate posseesion of tbe tenure 
thus preserved from sale, and be is competent 
to sue for the teoovery of the amount deposited 
by him in the ordinary way without making 
any such applioation- The amount advanced 
is to be treated as a loan secured upon a mort¬ 
gage of the tenure preserved from sale and tbe 
party by whom tbe advance is made has every 
tight to recover it by ao ordinary suit in a Civil 
Court, or by obtaining immediate possession 
through tbe Collector. F. AMBIKA DrbUv. 
PRANHARI Das, 4 B.L R.F.B. 77 = 13 W R.'l. 
[B., 12 C.W.N. 55=6 C.L.J. 595.} 

(7)-Ci«. Pro. Code, 1882. s. 3]0-A — Under- 
raiyal not entitled to make application. —An 
uuder-raiyat cannot come in under s. 310-A, 
Civ. Pro. Code, 1882, for setting aside a sale held 
in execution of a decree for rent obtained 
against the raiyat. ABED MOLLAB v. DlLJAN 
Moi/LAH,29 C. 439. (29 C.l, F.B,, D.; 6 O.W. 
N. 336, B.) [B., 32 0. 107 ; Dies., 11 C.W.N. 

742.] 

{3)—‘XJnregiitered purchaser of dur-putnee, 
paj/ments made by, to save pubnee from sale - 
Liability of repisfereddur-putneedar to pay rent 
to pufneedar.—Plaintiff, a putneedar, sued bis 
registered dnr-pulneedar for rent. Tbe dur- 
putneedar held to be liable for rent though 
ha asserted that be had sold bis tenure to one S 
not acknowledged by the putneedar. Oo a sale 
of the pulnee for arrears, 8 paid m^ney to save 
tbe putnee from sale, and the dur-pulneedar was 
held to be not entitled to deduct, as be claimed 
to do, from tbe rent due by him, tbe payments 
made by S, which were those of a mere 
volunteer, till S established berioterest in the 
estate and obtained registration. LuCKBE 
NARAIN MITTBR V. SiTANATH GHOSB, 6 W. 
R. Act X, Rul. 8= 1 lod. Jur. N.8, 317. 

(9) — Non-registered aub-talookdar, when com¬ 
petent to stop sale under decree.—Tbe plaintiS 
in this case, a non-registered bolder of a sub- 
talook, WAS held not to be oompetont to stop a 
sale under a decree whose amount hnd not been 
paid. He might, however, stop tbe sale by 
paying the amount of the decree acd then 
bring a suit agsioet bis vendor to establish bis 
right RB tbs Bub-talookdar: and, he could, if 
he really has that character, require tbe 
fluperior talookdar to register his purchase and 
compel him to do eo if necessary. Nityanund 
Paul V. RAM DOOLLUB BuTTOBYAL, 2 W. 
H. 2B2. [Cons.. 30 W.R. 380.] 

(10) —Act XI of 1369, w. 11, 18 and 14— 
Defaulting shareholder having separate account 
^Voluntary payment by another share-holder 
—Contribution suif, not maintainable .—It is 
evident, from tbe terms of s. 18 of Act XI of 
1859, that, if a eharer volnniarily oomee 
locwAid aad pays a balance due by a defaulting 
eO'Bbarei who hae a separate aoooant, before 


continued. 

-3.—Sale for Arrears of Rent—confinwed. 

--c.—D eposit op money and stay¬ 
ing S&l/E—continued. 

the share of such defaulter has baen put up for 
sale under the provisions of that section, the 
party so paying cannot claim to be re*imbursed 
by such defaultpr, for he was in no way bound 
to make such payment ; nor were his interests 
jeopardized by the default of tbe co-sharev 
whose share alone was liable for sale in the 
first instance, nor consequently, was the 
defaulter under any legal obligation to re-pay 
the amount advanced. KISHEN Chunder 
GHOSB V. MUDDEN MOHUN MUZOOMDAR, 
7 W.R. 365. 

(Ill—Payment by darpatnidar of patni rent 
to save patni from revenue sale — Subsequent 
suit for darpatni rent. —Where a darpatnidar 
had paid (he whole patni rent to save the patni 
from a revenue-sale, be would be entitled to a 
set-o3 of tbe amount be bad piid in excess of 
his own dues, in a suit for arrears of darpatni 
rent by the execution purchaser of tbe patni. 
NoBO Gopal Sircar V. Sbeenath Bundo- 
PADHYA, 8 C. 877=11 C.L R. 37. [F .ISC. 
331.] 

(12)— Payment by Darputoidar to stay rent 
sale of tenure — Effect—Reg. VIII of 1819— 
Bengal Act VIII of 1969, a. 62.—Tbe holder of 
a subordinate teoure, who, for protecting tbe 
whole tenure from a rent-sale, makes a payment 
to the zemindar, which tbe owner of tbe 
tenure above bis ought to have paid, is entitled 
to deduct (be amount so paid from the rent 
payable tc his putnidar, in whosesoever hands 
the putni may be. Lalit Mohun SHAHA v. 
Srinibas Sen, 18 C. 33l. (8 C. 877, F ) 

(\3)—Money paid by shikmeedar to preserve 
estate from sale—Voluntary payment not re¬ 
coverable .— Plaiutifi alleged bis right to recover 
money paid to save an estate of certain co¬ 
parceners from sales, on tbe ground that be 
was a shikmeedar and had therefore, io making 
paymeots, an interest to preserve tbe estate 
from sale. Held that, even assuming the 
plaintifi's property had been found to be a 
hhikmee, there was oo law entitling shikmee- 
dars to sue to recover money paid by them to 
preserve estates from sale. Too p.ayment by 
tbe plaiotiS in this case was a voluntary pay¬ 
ment which he could not recover upon the 
present action. POORNO CHUNDER DOSS 
CHOWDHRY v. SRBBNATH GOOPTO. 6 W.R. 
173. 

(li)—Contribution—Execution of decree for 
rent—Payment by one shareholder of entire 
amount to save his share from sate—Right to 
claim confribafion from other share-holders .— 
Where, in execution of a decree for rent, one 
of tbe tenant share-holders paid up tbe entire 
amount doe under tbe decree in order to save 
hie efaare of the tenure, which was also adverti¬ 
zed for sale, from being sold, he had a right to 
otaim oontribntion from the other ebare-boldere, 
who ware in Joint possession of the land daring 


55 


THE ALL INDIA DIGEST. 


56 


Sale ^ continued. 

-3. —Sale for Arrears of Rent—continued. 

-c.—DEPOSIT OP MONEY AND STAY* 

ING SALS—continued. 

tbc time vvitbio which the arrears accrued, 
notwiihst'inding tbc fict that their share of 
the tenure stood in the name of a third 
person and the dcctce was in consequence 
obtained aj^ainst him. Syud SHAH ASUDOOL- 
LAH V. MONOHUR DOSS, 22 W.R. 531. 

(15) — Compulsory payment — Right to re¬ 
cover.—Plaintiff, to save the patni from sale 
for arrears of rent of a former year which had 
been adjudged by an apparently valid decree to 
be due to the defendant, paid the money. Beld 
that the payment was made under such cir- 
oumslances as entitled the pUiuiiff to recover 
back the money from ibo defendant, ANDREW 
V. LarmOUR. 2 lod. Jur. 0.8 4*1 Hay 309. 

(16) —Vlllo/1865 (Z? C.), $. e^Allnch- 
ment of prop>>rty of ju^igment^debtor—Payment 
of money by third party - Suit to recovtr such 
amount-^Real issue to be tried. — A putnredar 
who bid obtained a decree for rent against his 
mouro eedar attached bis property, and the 
plaintiff wbo beld some lands which were with¬ 
in and subordinate to the boldmg of the said 
moucosoodar, piid the whole amouni of the 
decree debt to the putneedar, in order to save 
his lands. He then sued the mouroseedar 
the rccovity of the money paid by him. The 
first Court dismtS'Cd tbesuit bolding thattbere 
was no obligation on tho part of the plaintiff to 
pay tbo sum. On appeal, tbc losver appellate 
Court remaodod tbc case lor trial on tw »issues, 
/irsf, ** Whether the payment of the amount 
under claim by plaintiff wa<i unnecessary and 
voluntary ; and secondly, whether the plain¬ 
tiff was legally bound to deposit the said 
amount, and whether the defendant had been 
benoffted thereby.** Held that though the 
lower appellate Court was right in remanding 
the cise, yet the issue that ought to be tr ed in 
the rase was, whether the plaintiff was a party 
wbo came under the ptovi*^iot)s of h. Got Act 
VllI of 1865 (B.C.) read wich «. 13 of Reg. 
VIII of 18l9i more psrticuUrly with reference 
to ol. 3 of tbnt section. LUKHEE Prba DBBLA 
V. BRINDABUN DEY, 12 W R. 313, 

(17) — Purchaser at sale in execution 
mem of arrears of prior rent by, to save estate 
from sate—Right of purchaser to bere-imburs d, 
—Plaintiff auacbed certein putnoe-tenure for 
selling it in esecution of his decree. One S 
having claimed the property and his claim 
having bcdn allowed, plaintiff instituted a suit 
and obtained a decree doclatiug that the pro¬ 
perty Wis liable to be sold in execution oi bis 
decree. PJaintiS thereon bad the putnee sold in 
execution, became purohaier of it at the ssle 
and got possession. When, subsequently, the 
zemiudir was about to soil the tenures for 
arrears accrued due prior to the above purchase, 
the plaintiff paid the amount which was duo 
in order to save the estate, and it was to recover 
this amount that the present suit was institute 
^d against S and another. Meanwhile on 


Sa/e—continued. 

-3^—Sale for Arrears of Rent—confinwed. 

-C.—DEPOSIT OF MONEY AND STAY¬ 
ING SALE—conf inn ed, 

appeal by S to tho Privy Council from the dec¬ 
ree under which the plaintiff had sDld the 
putnee, that decree was reversed. 8 having 
aied, ID was contended on behalf of bis repre¬ 
sentative that tbo payment made by the plain¬ 
tiff was not made lor his benefit or at bis 
request and that be cannot bo liable for it. as 
the plaionff bad all along denied bis title. The 
High Court however held that, under the cir¬ 
cumstances, plaintiff was entitled to be reim¬ 
bursed tbc amount expended by him by those 
for whom the putnee hid been thereby saved. 

S having succeeded in the Privy Council, and 
having been restored to po^b^e^siou, his estate 
was liable, even although the plaintiff did 
formerly deny bis right. The payment was 
made bona fide, and ooured to tbo benefit of S 
aud his heirs, GOPAL CHUNDER ChuCKER- 
BUTTY V. UOODOY LALL DEY, 10 W.R. 113. 

(18) — Money-decree — Execution—Portion of 
tenure sold—Subsequent sale of entire tenure 
for arrears of rent^Deposit of arrears by first 
purchaser—Jhs rights against proprietor.^ 
Where an entire tenure is advertised for sale 
for arrears of rent and the purchaser of a share 
thereof under a money-decree deposits the 
whole amount due in order to avert the sate, 
the proprietor is liable to make good the 
aniDuntso paid, behaving enjoyed the profits 
of the land and the piymont being neither 
volunlary nor officious. KHETTUR MOHUN 
BaNERJKE V, HARADHUN CnATTBBJBB, 
19 W.R, 287. 

(19) —VJIIo/ JH19, Site under — Slaying 
of Tender—Nature of—Arrears of rent — Sale — 
Fraud and collusion. —For staying a sale under 
Reg. VIII of 1819, a tender must be of the 
whole of ihe Zemiodor*^ demand, and there 
must not be also any condition that the amount 
mu^t bo kept in depo^^it by tho Collector. Fraud 
and collusion can be imputed only where a sale 
is made for arrears ol rent not really due. 

Ramchurn* Bundopadhya v. Srbemutty 
DUOPO MoYEEDOSSEB, 17 W.R. 122. 

(20 —Payment to stay final sale under s. 13 of 
Beng. Reg, VIII of 1819—Payment to zemindar. 
-Money paid under 8. 13 of R-g. VIII of 1819, 
in order to stay the final sale, may be paid to 
the zemindar and not to the Court; the words 

into Court ” cannot be literally construedi 
as “ the Court ” has nothing to do with such 
sales, which are managed by the Collector. 
TaRINY DEBEB V, SHAMA CHURN MiTTER, 
8 G. 954 

(21)—Safe of tenure under Act VIII of 1865 
—Money deposited to prevent sale—Loan made 
to proprietor—Right of depositor to possession.^ 
This was a suit to recover certain moneys de* 
posited by the plaintiff to protect from sale a 
superior tenure which was advertised for sale 
under the provisions of Act Vlll of 1865. The 
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3«/0—coQbiuued. 

-3.—Bale for Arrears of Bent—continued. 

——c.—D eposit of money and stay¬ 
ing SALE—conc^ud^d. 

lower appellate Court gavetbe plaiatiS a decree 
holding that bis tenure was one not protected 
by 8. 16 of Aot VIII of 1865. The High Court 
agreed with the lower Court in holding that 
the tooure of the pUintiS did not fail within 
the purview of the said section, but was of 
opinion that that Court was wrong in having 
decreed payment with interest of the sum 
claimed by piaiotiQ, for, under cl- 4 of s. 13 of 
Reg. VIII of 1819, which, by s. 6 of Act VIII 
of 1865, was made applicable to payments of 
this description, the plaintifl's deposit must be 
considered as a loanmade to tbeproprietor of the 
tenure to preserve it from sale by such deposit, 
and the tenure so preserved becoming security 
to the plaiotifi, he must be considered to have 
a lien thereon, and the plaintiff would be entit¬ 
led on applying (or the same, to obtain posses¬ 
sion of the tenure of the defaulter in order to 
recover tbe amount so deposited from any 
ptofi’s belonging thereto. KarTIC SORMAH 
V. BVDONATH Saebnbb, 10 W.R. 205. iOver- 
ruled, 13 W.R. P.B. 1.] 

(2‘2)—Aci Vl'of 1862, B.C.—Provisiont for 
deposit of rent under application o/.—Act VI of 
1862 was intended to apply to ordinary cases 
where landlords and tenants differ as to the 
amount of rents due for any particular period, 
either with reference to rates or to the amount 
of previous payments alleged to have been 
made, and denied to have been received—to 
oases, in other words, where tbe amount which 
the ryot thinks due is deposited by him—and 
tbe landlord may either accept it. or sue for 
whatever bo himself may deem due to him foe 
the same period for which the deposit is made ; 
it could however have no application to suits 
regarding rents for tbe period proceeding that 
for which the deposit has been made. SHAIK 
Mahomed shuhuroollah Chowdhby 
▼. MU88AMUT ROOMYA BiBEE. 7 W.R. 
187. 

(231—4c< X of 1959—Safe in execution of 
decree’—Money deposited in Collectorate — Suit 
not maintainable to set aside sale on ground of, 
—In a previous suit agaiost the present plain, 
tiffs, tenants, brought for rent due to the land¬ 
lord, they pleaded that tbe landlord should not 
sue for the rents demanded, but that be 
should pay himself from some money in deposit 
in the Oolleotorate. This plea was rejected and 
a decree given to the landlord who in erecution 
of such decree sold tbe tenure. Plaiotifi now 
sued to set aside tbe sale on the ground of ille¬ 
gality owing to tbe previous alleged deposit. 
Tbe High Court held that tbe mere incident of 
a deposit would not give to tbe tenaots sued 
any ground to institute a civil action to eet 
aside a sale made in ezeoution of a decree under 
Act X of 1869. ram OOOMAB holder V. 
BBOJO OOOMAB OHOWDHBT, 6 W.R. Aot X, 


50/0—continued. 

-3.—Sale for Arrears of Rent— conftnuei- 

-d.—E ffect op sale. 

{1)—Liability of tenant (or rent after sale— 
Non-registration of transfer. —Where a patni 
tenure is sold under a decree agaiost the teoaot, 
be is not liable for any rent which m^y accrue 
afterwards, notwithstanding tbe transfer may 
not be registered, GOPGEKISTO GOSSAMEE 
V. Ram ComUL MISTRT, Marsh 212=1 Hay 
S63. 

(2)— Bombay Act (I of 1865)— Paramount 
rights of Goveryiment with respect to land revenue 
—Mortgage lien — Registration —Possession — 
Mortgage — Effect of registration.—Tbe para¬ 
mount rights of Government in respect of debts 
due to the Crown are not transferred to tbe 
alienees of Goveromeut revenue. Tbe Regula¬ 
tions contain oeriain special provisions for 
enabling superior holders to realize tbeir dues 
from tbeir tenants; but there is not to be found 
in them any provision which can be construed 
as making those dues a paramount charge upon 
tbe land. If an inamdar fails to recover bis 
rents by any of tbe epecial processes provided 
in tbe Regulations, and is obliged to go into 
the Civil Court and obtain a decree for arrears, 
tbe sale of the land in execution of such a 
decree has the same effect (and no more) as a 
sale of tbe land in execution of a decree foe 
any other debt. [/?.. 1 B- 577, 6 B. 168.] 
When registered, a mortgage deed is valid 
even without possei-siou. Balaji Narayan 
Kolatkhab V. ramachandra Ganesh 
KELKAB, 1 B.H.C. 37. 

(3) — Sdokurruree ijara—Purchase of share 
of co-sharer—Transfer not registered—Sale of 
whole tenure in execution of decree for rent — 
Onus of proof. — PlaintiQ had purchased and 
was in po.ssossion of N’s abate in a mokurrureo 
ijara. No mutation of names in tbe Zamin- 
dar's sberista took place, and tbe names of N 
and two other co-sharnrs continued to appear in 
the Zamindac's books as tenaots. Subsequ¬ 
ently to the plaintiff's purchase, and in con¬ 
sequence of bis default, the whole property was 
put up to auction-sale in execution of a decree 
for rent obtained by tbe Zemindar under Act X 
of 1859, aud purohased by the defendant, who, 
in taking pos^e^’sion thereof, dispossessed the 
plaintiff, who thereupon brought this suit to 
recover possession of the share purcbabcd. Seld 
that it was tbe bounden duty of the defendant 
to show that the whole tenure paa.sed under the 
sale, and not only the tights and interests of 
the judgment-debtor, as was concurrently found 
by both tbe lower Courts. PlTAMRUREE 
ohowdhrainv. nobin KRISTO MOOKERJEE, 
18 W.R. 20S. 

(4) —Ac/ VIII (S.C.) of 1865— Saleof tenure. 
—Where a teoure is sold in execution of a de¬ 
cree for arrears of rent under Act VIII (B.O.) 
of 1865, tbe tenure itself passes, and not merely 
tbe right, title and interest of tbe tenant whose 
name is registered in the zemindar's books. 
FATIMA KHATON v. THE COLLECTOR OP 
TIFPSBAH, 8 B.L.R. 4, Note=13 W.R. 433. 
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Sale —continued. 

- 3.—Sale for Arrears of Rent — continued. 

-d.—E ffect of Sale— concluded. 

f5)— Hoioala -Arrears of rent — Sale—Ousut 
howalas — Co-sharers. —A share-holder is not 
prevented from purchasing the tohole of a 
howala, when 6ona fide sold for arrears due 
from himself and his co-sharers. All ousut 
howalas created by the other co-sharers fall 
with the sale of tbe/ioionla, unless specially pro¬ 
tected by the howala lease. A suit for arrears 
of rent can be brought by the zemindar only 
against a tenant whose name is recorded in 
his shcrishta, In execution of a decree in that 
suit, the whole tenure may be sold, though 
others not recognized by the zemindar as bis 
tenants may be interested in the lease. HURBE 

Churn Bose v. Mahaboonissa Biuee, 7 
W.R. 318. 

-C.—INCUMBRANCES. 

(1) —Reg. VIII of 1835—Sa/c of talooh — 
Lapse of subordinate tenures.—Qa the sale of 
a talook under the provisions of Reg. VIII of 
1835, all subordinate teouros, such as ousut 
talooks, bowalabs. noem-bowalahs, do not 
necessarily lapse. It would depend very much 
upon the terms of the pottah or grant under 
which the original talook was created, and the 
reservations therein expressed or implied. 
Dwarkanath Doss Biswas v. Manick 
Chunder Doss, 9 W.R. 200. 

(2) — Reg. XI of 1822, s. Default of auc- 
tion purchaser to set aside voidable tenure — 
Bar of limitation—‘Right lof sticctssors to ques¬ 
tion tenure—Evidence of confirmation of tenure. 
—Where, under the powers given by s. 30. 
Reg. XI of 1822, au auction-purchaser bad a 
right to avoid and annul all tenures which 
originated with the defaulter or his predeces¬ 
sor, and be omitted to have the same avoided 
within the period of limitation allowed by 
law, it was not opan to his successor in estate 
and still less to bis lessee to avoid them after the 
lapse of such a time. The giving of receipts 
for rent, coupled with the fact that the rent 
at the old rate had been paid down all along, 
was abundant evidence that the auction-pur¬ 
chaser and his predecessor had confirmed the 
tenures. Tara Chund Dutt v. Mussamut 
Wakenoonissa Bibee, 7 W.R. 91. 

{Z)-Reg VIII of 1819, s. 11, cl. 1-Safe of 
portion ot pulni tenure—Rights of auction-pur¬ 
chaser. —A portion of a pufni-tenure cannot 
bo sold under the provisions of Reg. VIII of 
1819, and therefore the auction-purchaser of 
such portion under the provisions of that law 
■would acquire nothing. If by the sale he has 
acquired any of the rights of the^>«fmdar. he is 
bound by the acts of the pulnidar who gave the 
lease. Mohadeb Mundul v. H. Cowell, 19 
W.R. 415. [ExpL, 20 W.R. 275 : Appr., 22 
W.R. 50 ] 

(4)—AcMlIl (B.C.) 0 / 1865— Saleinexecu- 
iion—Rights of purchaser — Ejectment. —In a 
sale, under Act VIII (B.C.; of 1865, of the 


Sfl/e—continued, 

- 3.—Sale for Arrears of Rent— confinuerf. 

-e.-INCUMBRANCES—confinaed. 

rights and interests of the judgment-debtor, 
the tenure itself is not sold, much less is it 
sold free of all incumbrances. A purchaser at 
such sale is not entitled to eject the tenants 
who have been occupying and cultivating for 
more than 12 years. RAJ KiSHEN MOOKER- 
JBE V. DUSRUTH SOOTRODHUB.IS W.R. 234. 
[R., 22 W.R. 414.3 

(5) —^cf VIII of 1865 (B.C.) s. 16—Sale of 

under-tenure — Auction-purchaser's right to 
avoid incumbrances. —Though, under s. 16 of 
Act VIII of 1865(B.C.), an auction-purchaser of 
an under-tenure sold under the Aot can, except 
in certain specified cases, acquire it free of all 
incumbrances which may have accrued there¬ 
on by any act of the bolder, his representatives 
or assignees, he cannot avoid any such incum¬ 
brance without any act on bis part or any 
notice of his intention to cancel it. GOBIND 
enuNDRR Bose v. ali.mooddeen, ll W,R. 
160. [F., 12 W.R. 383, 12 W.R 378 ; R., 12 

W.R. 153 ; Expl., 7 C.L.J. 191.] 

(6) -,dcfVIIIo/ 1865 (B.C.). s. 116-4cfXo/ 
1859, s. n—Incumbrance — Rent—Tenure.—In. 
a suit by a dur-moAruraridar against ryots for 
some portion of the rent of one year (1273) and 
the full rent of the next (1274), the defendants 
contested the claim for the year 1274, on the 
ground that the rights of the mokuraridar 
having been sold in execution under Aot VIII 
(B.C.) of 1865, the right of the dur-mokuraridar 
had been extinguished by the operation of s. 16, 
and that they had paid the rents for that year 
to one D, who intervened and was made a 
party. Held that the issue to he framed would 
be in the first instance between the plaintiff 
and the intervener whether the one or the other 
had been in the actual receipt and enjoyment 
of the rent before and up to the time of the 
commencement of the suit. Quare: —Would 
payment to the intervenor shortly before the 
commencement of the suit constitute the pre¬ 
vious bona fide enjoyment which the interve¬ 
ner is required to prove ? Queere: —Could the 
purchaser determine for himself whether be 
acquired the tenure free from all encumbrances, 
or whether the encumbrances were of the kind 
excepted ins. 16, Act VIII (B.C) of 1865, which 
would survive the sale. MUSST. UMASUN- 
DABI DASI V. BIRBUL MANDAL, 3 B L.R. A.C. 
i83»ll W.R. 563. 

il)—Act VIII (B.C.). 1865. s. 16-Under- 
tenures.—S. 16, Act VIII (B.C.) of 1865, does 
not apply to sales ol portions of tenures. HAEA- 
SUNDARI DASI V. KISTU MANI CHOWDHRAIN, 

5BL.R App. 37 = 18 W.R. 257. 

(8)— Under-tenants —^Mcfton purchaser under 
Rent Law—Suit to set aside encumbrances.— 
Granting that an auction-purchaser of the 
rights of an original under-tenant in a zamin- 
dari would be entitled to set aside any incum¬ 
brances made by (ho under-tenant without the 
written coossnt of the landlord, such a right 
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Sate —aontinued. 

—3.—S&Iq tor Arrears of Rent—can£inue<2. 

■J.—INCOMBBANCES—COf>tin«fld. 

oouldnob be eieoabed without first iDstitutiog 
■a salt. Taaares oreatei by uader-teuiats are 
‘Voidable, aad not oe^esitrily void. Toa mare 
faot of the parohase would not ba suffioient to 
set aside the inoumbranoes; the purchaser 
would have to bring a suit for the parposo, 

Baj bullubh Mitterv. srebram Sircar, 

25 W.R. 109. 

(9)— Under-tenures — Incumbrances — Eject¬ 
ment —4cfXoM859i s. 6—4cfVIII {B.C.)of 
1865, 3. 16.—An auctioa-pucchaser of an under- 
tenure at a sale under Act VKI (B.C ) of 1865. 
finding an lacumbranoe thereon created by his 
piedeoBsor in the shape of a mokurruree lease, 
sued the lessee to recover khas possession of the 
land'ooverel by the mokurruree. Djfendant 
pleaded a right of occupancy founded ou his 
having oultivated the lanlformjre than 12 
years. Held that defendant was protected from 
ejectment by s. 6, Act X of 1859; and that, 
even if the lease were avoided under s. 16, Act 
Vm (B.C-'). 1865, ejootmant must not neces¬ 
sarily follow thereby and therefor. NiLMA- 
DHAB KAKMOKAR V. SHIBQ PAL, 5 B.L.R. 
App. 18 = 1} V.R. 410. (5 B.L.R. App. 20 
N.. Belted on ) [fi’.. 22 W.R. 133 ] 

{lOt—Landlord aad tenant —Non-transferable 
tenures—Zemindar’s rights —del X of 1853, 
27.—The relation between landlord and tenant 
4s that of parties to a contract. The coolcact 
ds entire and single. A Zemindar is not bound 
to recognise the sale of a tenure which is not 
transferable, or to accept the purchaser as a 
tenant. The rule that a zmiinlac is entitled 
'to ths rent as an entire demand upon a liability 
which cannot be sub divided or distributed 
without his consent, is clearly recognised in 
fl.27, Act X of 1859. If a piece of land consbitut- 
ing a portion of a tenure bo sold, without the 
■oonseut of ths zamindat, the purchaser can be 
only treated as holding a rent-free tenure sub¬ 
ject to that of the original tenant, such rent- 
free holding being an incumbrance which can 
be avoided by the purohaser when the tenure 
'itself is sold under AotVIII (B.O.) of 1865. 
BHIBDAS BANDAPAOHYA V. B.AMVNDAS 
MDKHOPADYA, 8. B.L.R. 237 = 19 W.R, 360. 

(ll)-AcfX 0/1859. s. 105 -Bo»9. Act VIII 
of 1865, a. IQ—Under-tenure—Salt—Rent — 
Znoumbrance. —In a sale for arrears of rent 
under s. 105, Act X of 1853, (not affected by 
e. 16, Act Vltl, B.O. of 1865) the sale is not 
free of incumbrances created by the defaulter 
before the eale, unlese the tight of ssUing or 
bringing to sale the tenure for an artear of rent 
has been specially reserved by stipulation in 
'the engagements interchanged on the creation 
of the tenure. Shahaboodbbn v. Fotteh 
wALI.B. L.R. Sup. Yol. 616 F.B.=2 Ind. Jur. 
M.S. 135 = 7 W.R. 260. [F.. 15 W.R. 18,10 
W.R. 128. 6 B.L.R. Ap. 149 = 15 W.R. 11, 
17 W.R. 97; 4ppr., 8 W.R. 60, 8 W.R. 507 ; 
.fi., 7 W.R. 376, 7 M. 81, P.B.; Expl., 13 W. 
B. 460; D., 8 W.R. 476.] 


Sale —continued. 

-9.—Sate for Arrears of Rent—coufiuue^. 

'—S.—INCUMBRANCES—COnftnMed. 

(12) —dcfXo/ 1859, s. 105 —Under tenure — 

Sale. —In executing a decree for arrears of rent, 
a Court, under s. 105, Act X of 1359, has power 
only to seize and sell that wbiob at the time is 
the property of the judgment-debtor. Where, 
therefore, a decree was obtained against per¬ 
sons who were otiginally proprietors of the 
land, but who at the time of the decree and 
subsequent sale, had ceased to have any in¬ 
terest therein, the purchaser at the sale in 
execution of such decree took nothing. DOW- 
LUT GAZICHOWDHRY V. MOONSHI MUNWAR, 
12 B.L.R. 483, Note=15 W.R. 341. [F., 12 

B.L.R. 487, Note=l7 W.R, 417.] 

(13) —del X of 1959, s. 105 —Under-tenure, 
sals o/.—A purchaser at a sale in exscutioa of 
a rent-decree under Act X of 1859 against a 
person who at the time had no interest in the 
tenure sold in execution of that deccoe, simply 
took nothing. WAHED ALI v. S.ADIQ ALI, 
12 B.L.R. 487. Note= 17 W.R. 417. 

(14) —def X of 1859, ss. 105, 103, 110—Safe 
of under-tenure.—k ea'.c in the Revenus Court 
upon a decree for rent obtained at the instance 
of the i;aradar and locum teneus. not of the 
sole owner or the whole body of owners but of 
tbe owner of a fractional share of tbs estate, 
being according to Act X of 1659, ss. 103 to 
110, a sale not of tbe tenure but of the rights 
and interests of the holder of it as in an ordi¬ 
nary Civil Court execucion, cannot prevail 
against a prior sale in execution of a Civil 0 juct 
decree. Qucce. —Whether a sale in tbe Reve¬ 
nue Cjuct which passed the whole teoure can 
prevail against a prior sale by the Civil Court. 

GrishChunder Mittbr V, Sheiks Jhaku, 
12 B.L.R. 488, Note = 7 W.R. 352. 

(15) —del X of 1859, ss. 105, 105—Sale of 

under-tenure—Irregulzrity-Slaj/ of sale—Act 
VIII of 1865 (B.C.). ss. 6. 13.—Where an 
under-teoure has been transferred but the 
transfer is not registered in the aeriihia of tbe 
zimindar or superior teaant, the transferee is 
nevertheless eatitled as a person interested in 
the protection of the tenure to stop its sale in 
execution of a decree under Act VIII (B.C.) of 
1865, by paying into Court the amount of tbe 
decree, though he is not entitled unless the 
transfer is registered, to oome in and allege 
that the parson ag«iast whom the decree has 
baeo obtained was not the proprietor of the 
under-tenure, and was not in le?al possession. 
ANUNDLIL !iIOOKEft.IEE V. KHALIKA PER- 
SAD MiSSER, 12 B L.R. 489, Mote=20 W.R, 
59. [D.. 22 W.R. 46 ] 

{16)—Be(f. Will of 1319, ss. 8, 11—Reg. I of 
1820—dclX of 1859, s. 105—Putnee—Durputnee 
—Transfer—Sale of putnee taluk for arrears of 
rent—Effect on durpuinee.—k zamiodar had 
created a puinee tenure in respect ct a taluk in 
his zamindary. Tbe patneedar had. in his 
turn, granted a durputnee. In execution of a 
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-3,—Sale for Arrears of Rent— continued. 

-r.—I ncumbrances— contittued. 

decree obtained by tbe zamiodar agaiost his 
putneedar for arrears ot rent due to him, he 
brought tbe pulnee taluk to sale and purchased 
it himself. The zemindar was, later on, put 
iu possession of the property purchased by bim- 
The durpulneedar now sued to recover posses¬ 
sion of tbe taluk by avoiding tbe lale. The 
question for decision was whether the purchaser 
of tbe putnee taluk could disturb the possession 
of tbe durputneedar. Held that, under tbe 
description putyiee taluk atoi durputnee taluk, it 
must he prn)ia facie intended that tbe tenure 
called a putyiee tenure was one transferable by 
sale, and upon the creation of which, it was 
stipulated by tbe terms of the engagements 
interchanged that, in case of an aricar occur¬ 
ring, the estate might be brought to sale. If so, 
acct rding to the terms of Reg. VIII of 1819, the 
tenure miplit not only bo brought to sale, but 
it might be sold free from incumbrances, Cen- 
sequently, according to the eSect of s. 105 of 
Act X of 1859 and ss, 8 and 11 of Reg. VllI of 
18)9 and probably also of Reg. 1 of 18120, tbe 
efiect of the sale of the putyiee taluk was to 
destroy all incumbrances which bad been created 
by the putneedar including tbe durputnee. The 
suit was therefore not maintainable. BrTNDA- 
BAN CHUNDER SIRCAR CHOWDHRY V, BRIN- 
DABUN CHUNDER DbyCHOWDHRY, 13 B L.R. 
408, P.C.=21 W R. 324 = 1 I A, 178, 

(17)—Icf X 0 / 1869, 5S. 105, 106-“ Ttnuye," 
meaning of—Sale for arrears of renf.—By the 
word "tenure’’ as used in s. 105. Act X of 1859, 
is meant not the right or inteicst of any person 
in the land, but the bolding or tbe interest 
which has been created by the lease, and it is 
tbe latter which is sold on a sale under s. 105. 
A zemindar who has obtained a decree for 
arrears of rent of a transferable tenure is entit¬ 
led to sell the tenure, and a person, who had 
obtained a transfer of such tenure which he 
has not registered, and cannot show sufficient 
cause for not registering it, is bound by tbe sale 
and cannot set up a title which be has acquired 
by a previous sale. SHAMCHAND KUNDU v 
Brojonath pal CHOWDHRY. 12 B L.R, 484 
P.B. =21 W.R. 94. [F.,2S W R. 289, 25 

W.R. 395. 27 0. 789 = 5 C.W N. 126 : Expl. a 
C. 562; 12 C.597; R., 22 W.R. 19G. 4 C. 346 = 3 
C.L.R. 116, 12 C. 24, 22 C. 364, 2 C.W.N. 
29. 9 C.W.N. 134, 37 0.823 = 14 C.W.N. 906 
= 12 C.L.J. 158, D., 22 W.R. 46. 22 W R 
67. 3 C.L.R. 231, 7 M. 31, P.B., 10 C. 496.] 

(18 & 19)—Act X of 1859, s. 105—Safe /or 
arrears of rent—Rule regarding incumbrayices, 
tf applicable ichere teyiure is not sold.—By tbe 
sale that took place for arrears of tent in this case 
under Act X of 1859. the tenure itself did not 
pass, but simply the rights and interests of the 
judgment-debtor in the said tenure which was 
held in joint tenancy. The purchaser, there¬ 
fore, was held to be not entitled to tbe tenure 
free of all incumbrancen, not would be have 
been so entitled had the tenure itself passed, 


Sa/e—continued. 
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-e.—INCUMBRANCES—confinueJ. 

unless it were shown that tbe tenure was one 
in which tbe right to sell was specially reserved 
by the engagements interchanged on the crea> 
tiOQ of the tenure. DOORGA SOONDUREB 
DEBIA V. DINOBUNDHOO KYBURTO DOSS, 8 
W.R. 47S. 

{20)—Execution sale — Rent—Hypothecation 
—Act X of 1359, s. 112.—Tbe sale by a Civil 
Court of a judgment-debtor's righrs and ioto- 
rosts in a tenure in execution of a money-decree 
is, if not tainted by a fraud, a good sale for 
what it is worth, and same property cannot be 
re sold in execution of a decree for arrears of 
rent against tbe former tenant. The produce of 
the land is by law (s. 112, Act X of 1859) hypo¬ 
thecated for tbe rout payable in re.specc thereof, 
bub not the land itself. TlRTHANUND THA- 
KUR V. PARES.MONJHA. 10 B.L.R. 142. Note 
= 13 W.R. 449 [R.. 15 W.R 319. 10 B.L.R. 

139, P.C. = 17 W.R. 197=14 M.I.A. 330,] 

(21)—JofX 0 / 1859, s. 108—Safe of putnee 
tenure—Passing of tenure free of incumbrances 
—Saleir, acoordayice uith Reg. VIH of 1819.— 
In tbe case of the sale of a tenure for arrears of 
tent effect under s. 108 of Act X of 1869, the 
tenure will pass free of inoumbrauces or not, 
according as the same resulLwould have followed 
if the same tenure had been sold for arrears of 
rent under tbe provisions in that behalf of any 
law which was in force at tbe time of tbe pass¬ 
ing of Act X. At the time, tbe sale of a ten¬ 
ure could only be free of encumbrauces if it took 
place in accordance with the provisions of 
Reg. VIII of 1819. Tbo material oonditiou 
precedent to a sale being within the Regula¬ 
tion, as given in s. 8, is that “ the right of soil¬ 
ing or bringing to sale for an arrear of rent 
may have been specially reserved by stipula¬ 
tion in tbe engagements intorobanged on the 
creation of tbo tenure ’’ If this stipulation 
did not exist, the sale would not carry with 
it to the purchaser the beneQt of the Regis¬ 
tration. BRINDABUN CHUNDER CHOWDHRY 
V. BRINDABUN CHUNDER SIRCAR CHOW¬ 
DHRY, 8 W.R. S07. IReversed, 13 B L.R. 408. 
P.O.] 

(22)—Suits for kabuliats-Act X of 1859, 
s. 153 if applicable—Sale of tenure for its own 
arrears, effect of. —Ou special appeal by tho 
plaint<iff iu this case he urged mainly 
(1) That s. 153, Act X of 1859, does not apply to 
cases of suits for a kubuliat. (2] That plain¬ 
tiff’s purchase of a tenure sold for its own 
arrears is one free of all incumbrances, and 
not of rights and interests only, and that, 
consequently, the intervenor's rights had lap¬ 
sed so that they could not come in at all. Tho 
High Court considered these objections to be 
valid, and held that s. 153 odoes not include 
cases under ol. 1, s. 23 of Act X of 1859,83 
cases where an appeal lies to the Judge. 
Further, sales, under s. 15 of Reg. VH of 
1799 and Reg. VIII of 1805 of a tenure sold for 
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^tf/e^oontinaed. 

T-3—Sale fop Arpoars of Rent—conltnued. 

- e. —INOUMBRAUCBS—cotUintAed. .-..g 

its own arreare, passed the tenure free of all 
inoumbraaoes aod of all such subordinate 
proprietary rights as those claimed by the 
ioterveonrs in the present case- ShriEH 
AltliBE BUSSH V. BUBJBB blONDUI.. 4 V.R. 
Act X, Rul. 32. 

(‘23)—dct X of 1859. s. 105—Safe for arrears 
rent — Atictioti-purcha'iet—Extent of interest 
—“Mortgage by defaulter — Extinguishment.—' 
An auction-purchaser in a sale of a lenvire for 
arrears of reot under s. 105 of Act X of 1859 
takes the property free of all encumbrances. 
Every right and interest which ibe defaulter 
bad, nr whereby be might be beneOtod. are, by 
the sale of the tenure, extinguished. A mort¬ 
gage created by the defaulter on account of a 
debt contracted by him cannot continue to the 
prejudice of the auotion~purchaser. Kalbq 
Kant Chowdhry v. Rumoneb Kant 
BHUTTACHAB.JBB, 3 W.R. 217. 

(24)—Acf Vni (B C ) of 1865, s. 10—Under- 
tenure — Occupation of land by tenant rent free 
for more than twelve years—Creation of incum- 
brancet —Where the holder of an undei-tonuro 
allowed the tenant to occupy the land rent free 
for more than twelve years, the tenant acquired 
thereby a right of incumbraocc upon the under- 
tenure. It came within the reason of s. 16 of 
Act VllI 'B.C-) of 1665 as if the bolder of the 
tenure had made a grant or a lease to hold 
without paying any rent or at a merely oomt- 
nal rent. MAHOMED ABEURv. MaBOMED 
WabucK, 22 W.R. 413. 3C.W.N. 13, 

14 0.L.J. 136.] 

(25)—Act VIII (B.C.) of XOOb—Uowla—Right 
of talookdar to get rid of intermediate hold¬ 
ing. —A howladar is not the actual occupier of 
land. He is only a person receiving in respect 
of land a proportionate share of the rent. A 
pnrobaser, at a sale held under Act VIII (B.C.) 
of 1866, is entitled to get rid of an intermediate 
holding, as a bowla, so far as to substitute 
himself for the howladar in respect of the oolleo- 
ticn of the ryots* rent with regard to the share 
purchased by him. MOHIOODDBEN MAHOMED 
V. Ram KiSHOBB Eoondoo. 22 W.R. 3il. 

f26)-Act VIII of 1865 (B G )—Sale for 
arrears of rent — Eraud—Purchaser's riglds .— 
If a lessor enters iuto an agreement with 
another person to get rid of his lessee, by means 
of a fictitious sale for arrears of reot. aod to 
share the profits of the traasaotion. that is a 
fraud against the lessee. The person with 
whom saoh agreement is made must not be 
oonsidered as having the rights of an auottoo- 
porobaser under Aot VIII of 1866 (B.O.) but 
only those of a private pnrobaser. SRtNATB 
OHOBB V. HARONATH DUTT OHOWDHBY, 9 
•B.L.R. 210-19 W.R. 240. [B., 12 O.L.J. 336 
-7 lad. Oae. 21.] 

(97)—Ael XIV of 1865 (B.O.)—Bale of sbik. 
IBSe tenure under^Sneumbraneee—Rights of 
fHirohOMr.— Where a Shihmeedar who is an 

O.IX—0 


Sa/e—eontinued. ^ 

-3.—Sale for Arrears of ttont—continued., 

- e. —Incumbrances— conitntted. 

under-tenant of the Zemindar sells his tenure 
under Aot XIV of 1865 (B C.) aod the sbikmeo 
patta dees not give tne privilege of making 
encumbrances, held that the purchaser has a 
right, under s. 16 of the Act, to receive the- 
tenure free of all encumbrances. HURBB 
NARAIN ('HaTTERJEE V. WOOMA CHUEN 
Mooeebjbb, 19 W.R. 169. 

(28) —Suit for possession—Sale — Aot VIII of 
1865 (B.C ), s. 16—Auction-purchaser — Incum¬ 
brances. — Where an auction-purcb iser, under 
Act VIII (B.C ) of 1865, of a shikmi tenure, 
receive possession from an officer of the proper 
Court in the usual manner, ho i? not charge- 
able with unlawful dispossession ,or forcible 
dispossession. The auction-purcb'iser of an 
under-tenure sold under this Act Acquires it 
free from any lakhiraj encumbrance created by 
the previous holder, if the latier bad no autboc- 
ity to create such an encumbrance. Iswab 

Chandra chuceereutty v. Bisto Chan¬ 
dra CnUCKERBUTTY, 3 B.L.R. App. 97 = 12 
W. R. 32. 

(29) -Act VIII IB.C.) of 1805. s. 16—Under- 
tenures, purchase of .—Under the strict provi- 
eioos of 8. 16, Act VIII (B.C.) of 1865. no saoe- 
tion of a Zemindar will avail unkirs the right- 
is vested in the holder of the under tenure by 
the written engagement under which iheundev- 
tenure was created or by the subsequent written 
authority of the person wbo created it cr bis 
repcesentativos. ESHAN Chundek Mojoou- 
DAR V. HUBIBA CHUNOER GHOBE, 21 W.R. 
137. 

(30) —S. 11, Reg. VIII of 1919 {Bengal)— 
Arrears of rent — Sale—" Defaulting proprie¬ 
tor” inch (11, s. 11—Previous putnidar creol- 
ing incumbrances -Suit to have mukurari lease 
granted by former putnidar set aside. — Per 
Qhose and Beverley, JJ. {Rampini, J., dissent- 
ingl —Under Reg. VIII of 1819, the purchaser 
of a pulni, at a sale under that regulation, can 
avoid a mukurari which was not created by the 
putnidar for whose default the sale wae held, 
but by a former putnidar. Per Ohose and 
Beverley, JJ. —Having regard totho policy and 
to tje principle of the Regulatioo, tbo zemin¬ 
dar is entitled to bring a pulni to sale in the 
same condition in which it was at the time of 
its oreation, and the purchaser is. therefore,, 
entitled to avoid all incumbrances imposed 
upon it since its creation, whether by the 
actual defaulter or by any of his predecessors. 
Per Qhose, d.—Inasmuch ass. 11 distinguisfaea 
inoumbranoes by way of sale, gift, mertgegor 
or otherwise, from leases creative of an imme¬ 
diate interest, the mukurari might not be 
regarded as an inoumbrancs within the mean¬ 
ing of ol. 1 , but as a lease falling within cl. 2 
of the seotioD ; when treated as a lease the ez- 
praMioQ “holder of the former tenure” in ol. 2 
may wall be applied to any of the putnidars, 
either the last or any previous holder. Per 
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_3 —Sale for Arrears of Rent—continued. 

__e.—I ncumbrances— continued. 

Beverley, J.—The words “ defaulting proprietor 
in s- 11, cl 1, mean the proprietor of the tenure 
in default, and were not intended to be restrict¬ 
ed to the particular proprietor, for whoso 
default the tenure was brought to sale. Simi¬ 
larly in cl. 2 of 8. 11, a wide interpretation to 
the word “ defaulter ”must begiven. GOPEN- 
DUO CHUNDER MITTER V. Mokaddam HOS* 
SBIN, 21 C. 702. [iJ.,3 0.W.N. 13.] 

(31)—Ss. 3. 11. Reg. VIII of 1819—incum¬ 
brances and leases declared void, on sale taking 
place—Suc/i effect applicable to acts of l^t 
defaulting proprietor and previous defaulting 
proprietors.—When the wording of s. 11 of 
Reg. VIII of 1819 is taken into consideration 
with the principles so frequently laid down in 
that law (see ss. 3 and 11) and upon which all 
incumbrances and leases are declared void, 
there can be no doubt that the efiect of the law 
is at once to void all such incumbranoes and 
leases upon a sale taking place ; this efiect is 
consequently applicable to the acts, not only 
of the last defaulciog proprietor, but al^o of 
all previous defaulting proprietors. 21 C. 720, 
Vote. 

{B2]—RentActSaleof land for arrears— 
Rightsof morfpapce.—The arrears of rent area 
first charge on the land, and the Legislature 
has empowered the landholder to sell the inter¬ 
est of the pattadar, to discharge the arrears of 
rent without providing for any incumbrances 
on the interest of the pattadar or notice to him; 
and when the sale takes place it is valid as 
against a mortgagee. MUNISAhll v. Dae- 
8HANAMURTHI. 5 M- 371. [Overruled, 7 M. 
31; R .lOM. 266.] 

(33) —Rent Recovery Act, s. 38—Safe of ten¬ 
ant’s interest for arrears—Prior encumbrances 
■not defeated. —Where a landlord brings to sale 
the tenant’s interest in the land for arrears of 
rent under s. 36 of the Bent Recovery Act, the 
purchaser takes subject to any prior incum¬ 
brances on the interest created by the tenant, 
and not free of them. RajagopAL v. SUB- 
BABAYA, 7 H. 31, F.B- (5 M. 371, Overruled.) 
(F., 10 M.266; R., 8 M. 573, 27 M. 401, 18 
M.L.J. 494 = 4 M.L.T. 193.] 

(34) —i?enf Recovery Act, s. 38—Sale of ten¬ 
ant's interest by landlord—Attachment—Civ. 
Pro. Code , s. 276.—Where, pending the attach¬ 
ment of a tenant’s interest in certain land in 
execution of the decree of a Civil Court, the 
landlord brings it to sale for arrears of rent, 
and subsequently the creditor purchases it in 
execution of his decree, the landlord's purchase 
must be held to be subject to the oreditor's 
attaobmeot. SUBHAMANTA v. Bajabam, 8 H. 
878. [F.. 16 M. 479.] 

(35) —Rent Recovery Act (Act VIII of 1855) 
— Lease—Mortyaye of tenant^s holdingSaU 
for arrearsof rent-Swbfs of ^nertgagee. —Ar- 
xeacs of rent ace not first oh^tge on the ten- 


Safe—oontinued. 

- 3.—Sale for Arrears of Rent— confinue<fr 

e, —Incumbrances— concluded, 

ant’s bolding. A decree obtained by the land¬ 
lord, for arrears of cent, cannot be executed by 
the sale of the tenant’s bolding free of prior 
encumbrances on the property efiected by the 
tenant. In the case of a competition between 
the bolder of a money-decree and a mortgagee, 
the former is not entitled to bring to sale the 
execution-debtor’s property free of existing 
encumbrances. PadakanNAYA v. NABA- 
SIMM.\, 10 U. 266. 

(36) — Arrears of rent—Sale of under-tenures— 
Incumbrances when extinguished.—Asgt\Qotan 
under-tenure does not extinguish incumbrauces 
created by the defaulter before the sale, unless 
there is a written stipulation that the tenure 
will.be sold for its arrears in all sales for decrees 
for arrears which are not aSected by Act VIII 
of 1865, B.C. A talookdar is liable to enhance- 
mont only to the extent of what other similar 
talookdars in the neighbourhood pay for similar 
under-tenures with similar lands. MOHIMA 
CHUNDER DEY V. GOOROO DOSS SEIN, 7 W. 
R. 28S. 

(37) —Safe/or arrears of rent—Incumbrance. 
—A landlord who bad purchased a tenure sold in 
satisfaction of bis own decree for rent having 
objected to the attempted possession of a mort¬ 
gagee who was executing a decree for fore¬ 
closure, a suit was framed under s. 239, Civ. 
Pto.'Code, which, having come up in appeal tn 
the High Court, was remanded for the purpose 
of determining whether the lease, on which the 
lands bad been held, contained any stipulation 
reserving a right of sale fat arrears of rent. It 
having been found that there was no such 
reservation, the tenure was held to have been 
sold subject to incumbrances, and the purchaser 
to have been bound by the decree of foreclosure 
passed against the former holder. MOHESH 
CHUNDER BANERJEE V. CHUNDEB MONEB 
Debbb. 10 B.L.R. ISO, Note=16 W.R. 237. 
(S.. 10 B.L.R. 139, P.O. = 17 W.R. 197 = 14 
M.I.A. 330.] 

See Ben. ACT VIII OP 1869, ss. 69, 60. 66,. 
9 C.L.R 449. 

See Ben. ACT VIII OF 1685, sub- s. 1, ss. 32, 
167, 28 C- 205 = 6 O.W.N. 310. 

See BEN. ACT VIII OF 1885, ss. 148. ol. (A) 
65 and 167, 22 C. 364. 

See Ben. Act Vm of 1886, ss. 161,167, 24 
C. 746. 

See Ben. ACT VIII OP 1885, s. 167, 28 0- 

66 . 

See BEN. ACT. VIH OP 1885, s. 171, 24 C. 
637 = 1 O.W.N. 519. 

See RIGHT OP OCCUPANOT—ACQUISITION 
OF Right, 6 W.R. Act X, 63. 

■ f. RIGHTS AND LIABILITIES OP 
PUBOHASEBS. 

{1)—Act X of 1859, s. 105, sale of ryot’s tenure 
under—Right of purchaser to possession of entire 
tonwre.—The appellant in this ease was held> 
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Sale— oonbinue d. 

— Sale for Arrears of Reat'-continued. 
- ^/.—Rights and liabilities op 

PURCHASERS—'Continued. 

to be entitled to khas possession of the land in 
question as agaiost the defaaltec who was hoc 
judgment-debtor and whose tenuce he brought 
to sale. Although the respondents who were 
the SODS o( the defaulter were found to have 
been in possession for 30 years yet they 
were ocoupyiog merely as members of the 
family of the defaulter, and not as having 
any independent tenure or tight of their 
own. Appellant who had purchased the tights 
of the outgoing tenant was eoticled to be put 
in possession of the entire tenure as it stood. 
The outgoing tenant had do right to retaiu a 
portion of the tenure while giving up the rest. 
Also the oircumstances that the purchaser 
happened to be the superior landlord io noway 
aSected his rights. TEBLOTTUMA DEBBB v. 
BBOJO LALL SHAUUNT. 8 W.R. 478. 

(3) Nij'jote lands — Right of auction-pur¬ 
chaser.—The right to hold nij jote lands neces¬ 
sarily passes with the sale to the auction pur¬ 
chaser. Joy Dott Jha v. Bayee Bau 
SINGH, 7 W.R. 40. 

(8)—Sofe of pulnee—Rights of vendee. —A 
purchaser of a putoea sold in execution of a 
decree takes it with all its liabilities ioeluding 
instalments due to the zemindar. SHEIKH 
KHODA BUKSH V. DEGUHBUftEB DOSSBE, 
W.R. 1864, 207. [D.. 31 0. L69.]. 

(Ij-Dur-putneedar—Possession disturbed by 
zemvndar—Rtnt not collected — lAabilUy — 
Putnee—Sale for arrears of rent^Petilion by 
eemindar.—A, dur-pulneedar whose possession 
was disturbed by the zemindar, and who was 
prevented from oollecting the rents of certain 
kists, is not liable for those kists, A putneedar, 
whose taluk has been sold for arrears of rent 
dne to tbs zemindar, is nob liable for the rent 
of the month in which the zemindar presented 
the petition under o). 3, s. 6, Reg. VIII of 
1819. Dabimba Debia V. Nil Monbb 
amGH Dbo, 18 W.R. 180. 

lb)— Arrears of rent—Sale of putnee— 
Bights of vendee—Contribution—Liability of 
Where X purchased the rights and 
interests of a putneedar in a putnee taluk at 
a rent sale, held that he purobased the talug 
subject to whatever claims the zemindar has 
against the surety of putneedar by reason of 
the name of the latter appearing as the owner 
of the^ taluq in the zemindar's papers or 
otherwiea, He may eue the other sharers for 
the money wbioh he has paid on their 
aooouQt. Obhot Obdkdbb Bundopadhya 
V. NILAMBUB UOOKBBJBB, V.R. 1864. 78. 
[D., 91 0. 169.] 

(01—Bsssouiion of dsorse—SaU of ttmsre^ 
AelZ of 1666.—^Ae a general cole, where a 
t a aar a U jold io cBacnlioo el a dtmo, mder 
Ibe gicoviatoM of Aot Z of 1366, bha whole 
temua paaaaa nnUu there la eome rnsanatino 
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PUBCHASEBS—continued, 
made at the time of the sale. HUBO QOBIN 

Biswas v. Dumountee dabeb, is W.R. 
804. 

(7}—Act VIII (B.C.) of 1^5—Sale, of tenure 
for arrears—Purchaser of shareholder's right 
if entitled topossession. —When a suit is brought 
against a shareholder in a tenure for arrears 
of rent, the purchaser of that shareboldet'a right 
ought to pay those arrears aud then sue hie co- 
sharer for contribution. His purchase does 
not give him anything more than this privilege, 
and does not give him a right to retain posses¬ 
sion against a person who buys the tenure 
itself when sold for arrears under Act VIII (B. 
C.l of 1869. HUBO NARAIN GlRBE v. DOORGA 
Churn Giree, 13 W.R. 318. [/?., 22 W.R. 

414.] 


iS)—Decree for arrears of rent, sale of tenure 
under, effect of — Joint-liability of co-sharers.— 
The decree in this case was for arrears at rent 
due upon the tenure for which all the co- 
shaiers were jointly liable; and, though the 
rights and interests of certain parties alone 
were specified as having been sold by the sale 
proceedings their names were evidently made 
use of because they were the parties registered 
in the books of the zemindar. Under the 
oircumstances, agreeing with the lower Court, 
the High Court held that, notwithstanding the 
announcement of particular rights and interests 
in the sale proceedings, the tenure itself should 
be deemed to have been sold so that the rights 
and interests of the plaintiS's vendor who was 
one of the oo-proprietors, whatever such rights 
were, ceased on such sale. ALIMOODDBENv. 

Sabir Khan, 8 W.R. 60. 


(9)— Sale in execution of decree for rent — Pur¬ 
chase of under tenure—Bights of purchaser— 
5uif/or kabuliat.—Theplaintiffoaspecialappeal 
contended that, as he was the purchaser of the 
tenure in question, he was not bound, either 
by the nature of his purchase or by reason of 
uniform payments, to regard the several pot- 
tahe, but be was entitled to rent at the rate 
which similar ryots paid for similar lands in 
the neighbouring places The High Court up¬ 
held this contention. Plaintifi had purchased, 
not in execution of an ordinary decree but 
in execution of a deoree for rent, and could 
therefore avoid any lease or holding within big 
tenure not speoially protected by law and was 
therefore entitled to a kubulial at rates paid foe 
similar lands in the neighbourhood. The 
was therefore remanded to the Judge with di- 
reotioos to inquire into the rates paid by simi¬ 
lar ryots for similar lands in places adjacent to 
the lands of the defendant and to give plaintifi 
whatever rate of rent may, after suob enquiry, 
■eemtobefairandeqnitabie. Sbishtbedhdb 
UUKDAL V. GOWMD BUBUOKAE, 6 WJL Aot 

Z, IbL tl. 
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--3.—Sale for Arrears of Renfc-~^n<tnued. 

-./.—Rights and liabilities of 

PURCHASERS—continued. 

(10) — Arrears oj rerxi — Sale — Purchaser — 
Liabilitp.—TtiQ purchaser of a tenure at a sale 
for arrears of r. nt wa> held to be liable for rent 
from the da e on which the sale was confirmed, 
for. until such confirmation, be could not 
obtain tho certificate of purchase. BEEPIN 

Beharee Biswas v. Judoonath Hazrah, 
21 W. R. 367. 

(11) — Licibifif.v fo condition »n lease—Right 
of re-entry.—k dar-patni lease granted upon 
the payment of a boons ootained a condition 
that, if the annual rent remained for a longer 
period tbin ono mmtb in arrear, the lessor 
should have a rieht of re-entry. The lessor, 
upon delaulb in payment of rent, without 
aTailiog himself of tho forfeiture, instituted a 
summary suit (or the arrears of rent, and upon 
an award i herein ibe lands were sold for suoh 
arrears- Ji li that the purchaser, who bought 
the patni t.'nure without notice of the condi¬ 
tion for forf i’nre. was not subject to that 
condition. l)K?:NnYAL Paramanick v. Juq- 
GESHUR Roy. Harsh 2S2 ; 2 Hay 21. 

(12) — Mortgagee-purchaser of under-tenure — 
Sale for an ears of rent and eUctment of under¬ 
tenant — Morigaget’sright to question validity of 
ejectment proceedings, tf no party to the rent- 
suit. —A m''rigagee of an under tenure, who 
had himself purchased it in execution of a 
decree on the mortgaso, was entitled to ques¬ 
tion in a regular suit the validity of a deoree, 
in a suit for arrears of rent by the superior 
tenant, ej>'OUng tbe under teoaot and cancel¬ 
ling the toDure in coosr'quence, if the mortga¬ 
gee was not mideaparty to the rent-suit. 
MADHOO PitOSHAUD SiNOH V. PORSHAN 
RAM, 4 C. 520. (18 W.R. 206, F.) [R., 22 0. 
361.] 

(13) —Ss. 5 und 7, Reg. VIII of 1819 (Bengal) 
— Court-sale of putni tenure for arrears of rent 
—Auction-purch iser obtaining possession of the 
taluq not regisUnnq in the semtndurt’s seriebta 
—Zemindar's right to sue former holder for 
rent prior to sale.—Where the auotion-pucoha- 
ser at a Court sale of a putni taluq for arrears 
of revenue bad obtained po-iscssion of the taluq 
but did not. get himself registered in the semin- 
dsr’s serishta. as ho disputed the amount of 
fee payable by him, and tho zemindar brought 
a suit against the former tenant for arrears of 
rent due prior to tho Court’s sale, held, that 
the suit Against the old tenant was maintain¬ 
able and that iho rights of the zemindar were 
hot affected by the existence of the remedy 
provided by s 7, Reg. VIII of 1819. 8UREN- 

DRO Nath Pal cbowdhry v. Tincowri 
DA8I, 20C. 247. (13 B.L.R. 146. R.) 

(14) —S. 13. Bengal Tenancy Act, 1885—Sals 
of permar.ent tenure in execution of decree other 
than a decree for arrears of rent—Non-payment 
oflatidlord'sfeeorfee for service of notice of 
tale before eonfirmaiion—Previotu holder, 


Sa/ 0 —continued. 
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liability of, —8- 13, Bengal Tenancy Act, pro¬ 
hibits the confirmation of a sale such as is 
contemplated by the section, unless prior to 
the confirmation tho purchaser pxys into Court 
the fees for which the section provides. A 
sale of a permanent tenure in execution of a 
decree other than a decree for arrears of rent, 
such sale having been confirmed, though 
either the landlord’s fee or the fee for the ser¬ 
vice of notice upon tho landlord has not been 
paid into Court as required by the Tenancy 
Act, is invalid. So, the previous bolder of 
the permanent tenure is liable for the rent 
accruing since the confirmation of the sale. 
Babar ali V. Krishnam.anini DASSI, 
26 C. 603*3 C-W.N. 531. [D.. 7 C.W.N. 591, 

8 C.W.N. 239, 1 O.L.J. 500.] 


(15)—Landlord and tenant—Sale of tenant's 
interest in execution of decree — Subsequent 
sale by landlord for arrears of rent—Right of 
purchaser.— \ landlord has not a lien on tho 
holding for the rent, and a sale of the holding 
after mortgage, conveys the tenant’s interest 
to the purchaser burdened with the mortgage. 
After tbe sale, under the decree of the Civil 
Court, there remains no interest in the tenant, 
which is available for sale by the landlord. 
VIRAPPA V. KATHANA, 6 M.428. [R.. 8 U. 

673, 10 M. 266.] 


^16) — Dartaluk, mortgage of — Subsequent 
transformation info putni taluq—Arrears of 
putni rent, purchaser, in execution of a decree 
for—Right of purchaser in execution of mortgage- 
debt.—Whore after tbe mortgage of a darlaluh, 
tbe mortgagor, with tho consent of the land¬ 
lord, got tbe dapfafufc, transformed into a pufni 
taluk, which was, however, sold in execution 
of a decree for its own arrears, and purchased 
by tbe principal defendants, and a suit for pos¬ 
session was brought by the plaintiffs, who re¬ 
presented the purchaser at a sale in execution 
of a mortgage-decree, held that the old dartaluh 
having been transformed into a pufni, which 
passed to tbe principal defendants by the sale 
in execution of a decree for its own arrears, 
there was nothing of which the plaintiffs could 
recover AAos possession. Per Banerjee, J ,:— 
Tbe creation of a mortgage gives certain rights 
to the mortgagee over the mortgaged property ; 
but it does not necessarily prevent third parties 
from dealing with the mortgagor still as the 
owner of the property, nor is the mortgagee 
entitled in every case to ignore the rights aris¬ 
ing out of such dealings in favour of third 
parties, but this role is subjeot to one qualifica¬ 
tion} vi*., that the transactions between tho 
mortgagor and third parties, if free from frand 
and collusion, are binding on tbe mortgagee 
and persons deriving title from him. JOTINDRA 

Mohan Pal v. Qodadbur Madae, 2 O.W. 
H. 29. (16 W.R. 448, 21 W.R. 233, P.O.. 20 0. 
633. r.) 
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rights and diabuiItibs op 

PUBOHASBBS -~contimied. 

(17)—SaJo of putnee talook — Purch<tser's 
failuro to register—Subsequent sate by semin- 
—The parohaser ol a putoee talojk in a 
sale for arrears of rent sold the same to the 
plaintiff by pri7atd sale. Toe plaintiff not 
haTing got his name registered, the lemindar 
caused the putnee talook to be sold again and 
purchased it himself, lo a suit by the plaintiff 
to have this sale set aside, held that, hs the 
plaintiff had neither registered the putnee in 
his name, nor taken steps to get bis name 
registered, he could not sue to set aside the sale. 
OOSSaiN MUNGUL DOSS V. BABOO ROY 

Dhdnpot Singh Bahadoor, 25 W.R. ia 2 . 

[Not F., V2 0. 6-2il; Dws., 15 C.W.N. 5 = 8 
Ind. Gas. 766; D., 15 0. 345. J 

(18/—Sale in execution—Purchase of share 
of specific mahal— to possession and 
butwara,—A purchaser at a sale in execution 
of asbace of a epecifij mahal in an estate will 
be entitled to possessioa and to a butwara of 
his purchase, only after its nature and extent 
have been clearly determined and defiood in 
the Civil Courts NIL MONBB Doss OHUND 
T. Sbbekant Doss chund, s W.R. 49 . 

(19) —Sale of patni—Non-service of legal notice 
of sale—Decree reversing putuee sale—Matters 
to be mentioned in decree.—The special appel¬ 
lant iu this case complained that the lower 
appellate Court whoa passing its judgment in 
reveceal of the putnee sale because of the 
absence of service of legs! notice should have, 
as required by cl. 1, a. 14 of Reg. VUl of 1819, 
taken care to provide for oompeosatiog him 
and should have taken into can.sideratiou 
whether the appellant was entitled to obtain 
further damages and costs against the zamiodac 
who bad caused the sale. The High Court, 
fluding that the decree objected to make 00 
allusioQ to the return of the purchase-money 
of the special appellant and did not decide 
whether he was entitled to obtain any, and if 
any, what damages from the zemindar, re¬ 
manded the case to the lower appellate Court 
with direotioue to pase a fresh daoisiou taking 
the above matters into censideratioo. SHAIKH 
ABDOOLLAH V. OOMBD ALI, 6 W.R. 32l. 

i20)-Tenures sold for arrears of rent, rights 
aeguired by purehaser in, free from inoum- 
hrances by defaulter.—The purchaser of a 
tenure at a sale for arrears of its own rent 
obtains that tenure ai it was ocigioally created, 
free from all iaoumbraoosd created by the 
defaulter. The lower appellate Court, in this 
aaea, was therefore wrong in law, iaasmooh as 
it had upheld the deftuUer'e ondec-tenaree 
agaioeb such a purchaser. Jah ALI v. SOF- 
P8BHA BEBBB, 6 W. R. Aet Z. Ral. 86. 

V V 

. (21)—duetion-purchMsr— Prior trusts.—An 
WUtioa*pacoha8er burtog with full knowledge 
i{li,jl4-l(0lt advertised in a sale proolamatioa, 


5«/e—continued. 

-3.—Sale for Arreare of Rent—co«<in«sd. 

-/.—Rights and liabilities of 

FUBGHasBBS —continued. 

holds subject to it. SAHERZtDA SlNGH v. 
GHUNDABEE ROY, 1 W.R. 256. [B., 3 W.R. 

217.] 

(22)—Safe under s. 110, Act X of 1859—Suif 
by purc)ias«r for possasion—Appeal.—Where a 
house is sold under s. 110, Acu X of 1859. the 
purchaser need Dot bciog a regulir suit to 
obtain possession. An appeal lies to the Judge 
from tbe order of a Collector, referring such 
purchaser to a tegular suit in oases where the 
value of tbe property exceeds Rs lUO K. SOLANO 
V. Bulbhudur Singh, W.R. 1864, Act X, 
Rul. 51. 

{23}—Sale of rights and tnfcr^sfs of ryots in 
execution of decree—Subsequent sale of decree 
for arrears of rent, not offreted by priority of 
exrcufioTt'safe.—Plaintiff sued to recover posses¬ 
sion of land alleging purchase of it at an execu¬ 
tion-sale of the rigats and ioteresis of ryots 
holding heritable and transferable tenures 
under tbe zemindar. Ho bad been opposed in 
taking possession in cxecuiion by one K, the 
present special appellant. This K bad pur¬ 
chased the tenure at a s-tle for arrears of rent 
due to tbe zemindar by the above said ryots, 
jadgment-debiorv, and the plainuffj respon¬ 
dent instituted this suit agaiont him for annul¬ 
ment of tbe sale. K tbe deteDdarit appellank 
replied that the plaintiff respoodcni’s purchase 
extended only to iho rights and interests of 
the judgment-debtors, whereas, he, as pnr- 
cba-ier under Act X of 1359, bought the tenure 
itself. The High Court held, reversing the 
decree passed by the Sadder Amin in favour of 
the plaintiff on the ground of tbe priority of 
his purchase, that the first sale at which tbe 
plaintiff-respondent was purrbaser was of tbe 
rights and interests of the ryots, tbo judgment- 
debtors. Plaintiff, as such purchaser, ptood 
in the exact position of tbe old ryois and, 
whilst ho succeeded to their privileges, was 
bound by their engagements wiih the zemin¬ 
dar. The first of these was tbe payment of 
reut, and, as tbe plaintiff neglected to dis¬ 
charge it, tbe zemindar was perfectly justified 
in bringing Act X into operation, and selling 
the tenure itself, and the priority nf tbe sale 
in plaintiff's favour could not affect tbe point 
at issue inasmuab as the two things sold to the 
plaintiff and defendant were not one and the 
same. RHOOB4R1 BaI v. RagBOOBUR RAI, 

2 W.R. 181. [Cons , 13 VV R. 449; D.,3B.L.R. 
A.O. 49=13 W.R. 451. Note,] 

(24;— Purchaser at a sale for arrears of rent 
—Purchaser in axecufion of decree of Civil 
Court—Priority of title—Damages—Act X Of 
1859, 8. 105.—A bona fide purobaser of a tenure 
sold under a decree for arreare of rent under 
a. 105 of Act X of 1869 has a preferential title 
over a purchaser at a prior sate in execution of 
a decree of the Civil Court, though damages 
may be recovered by tbe latter from the Semin* 
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■Sale—cootinaed. 

-S.^Sale for Arrears of Rent—continued. 

-/.—RIGHTS AND LIABILITIES OP 

PUBCHASCRS—concluded. 

dar and the defaulting tenant on proof of col¬ 
lusion and fraud. GOPAL MONDUL v. SOO- 
BHUDRA BOISTOBEE. 8 W.R. 205. [D., 3 B L- 
R.A.C. 49=l.’lVV.R. 451, Note, 13 W.R. 449 = 
B.L.R, 142, No.e.J 

(25) — Execution of two out of three decrees 
/or rent—Safe. - Oa a jote being eold in execu¬ 
tion of two out of three decrees for rent, held, 
it was liable for the claim due under all the 
three decrees. Mr. T J. Kenny v. Gopee 
SOONDUREE Dassee, W.R. 1864, 387. 

(26) —Safe of share in durputuee talug—Suit 
to set aside—‘Dismissal —Subsequent suit or 
possession — Maintainability. —Wherea suit by 
a oo-sharer in durputnee taluq to set aside a 
sale was dismissed, it being held that it was 
not mainttinable because plaintifl was a default- 
etf and a second suit to recover possession of 
ms share by the plaintiff was brought on the 
miegation that the sale must be considered as 
inoperative because the vendee (a co*sbarer) 
was also a defaulter, held that the plaintifl 
could not maintain the second suit for posses- 
Sion before setting aside the sale. GOUREE 
KOMAL BHUTTACHARJEE v. RAJ KrISTO 
NATH. 14 W.R, 369, 

«/urtsiicfion— Sale of immoveable pro- 
^rty—Warrant against moveable property—Act 
X of 1659, s. 88. —A Collector has no jurisdic¬ 
tion to hold a sale of the immoveable property 
of the judgrpent-debtot, in a suit uodec Act X 
of 1859, while a warrant against his moveable 
^operty is in fores, Where the return of a 
Nazir to such a warrant showing that no move¬ 
ables are forthcoming is made within 60 days 

from the signing of the warrant, the Collector 
may, under s. 88, allow the decree-holder mote 
tune to point out further moveables belonging 
to bis judgment-debtor. The original warrant 
so extended remains in full force. SHEIK NabI 

SHAH, 3 B L.R.A C 10 = 

11 W.R. 326. 

8 . 69, Rent Act VIII of 1869, successive exo- 
omion-sales for arrears of revenue due at 
different periods under—Prior sale though set 
aside by ex parte decree, conffrmed after- 
wards—Subsequent sale after ex parte decree, 
and before confirmation of first sale—Title of 
prior auction-purchaser—See BEN. ACT VIII 
OP 1969. 8 . 59. 20 C. 25. 

See Ben. ACT VIII OP 1385, ss. 3, cl. 5, 65, 
361, 21 C. 722. 

See Ben. act VIII OF 1885, ss. 65, 69. 
cl. (c)21C. 169. 

See Declaratory decree. Suit for— 

DEOLAli/.TION OP TITLE, 8 W.R 190. 

See i-.n'hancement op bent—Enhance¬ 
ment. Exemption from. 6 W.R. act x. 
Bui. ll. 


Sate —continued. 

— 8 .— Sale for Arreara of Rent— •confinuerf. 

-q.—S etting aside sale and its 

effect. 

in—Ben. Reg. Will of 1919, s. 8 , Applica¬ 
tion of—Jungleburi tenures.—8. 8 , Reg. VIII 
of 1819, refers to jungleburi tenures that existed 
at that time, and its provisions do not apply 
to any tenure created since the passing of that 
Regulation. MONMOHUN SINGH v. WATSON 
AND Co., 2 Hay 363. 

{2)~Reg. Will of 1819, s. 8 , cl. 2-Safe of 
putni taluq—Attestation of service of notice by 
three substantial persons—Meaning of “ sub¬ 
stantial” —This Was a suit for the reversal of 
the sale of a putni taluq, on the ground that 
the notice required by cl. 2, s 8 , Reg. VIll of 
1819, had not been nuly served. On second 
appeal, the High Court, agreed with the lower 
Courts and confirmed the sale on the ground 
that, as there were three attesting witnesses of 
comparative respectabiliiy to the service of the 
notice, the requirements of the law had been 
fulfilled. On an application for review, it was 
however held that, though the attesting parties 
were sufficient in number and resided in the 
neighbourhood, yet with the exception of one 
of them the rest were not what could be called 
substantial persons within the meaning of e. 8 
of the above Regulation. It was to protect the 
putneedar from Itaud that the above provision 
has been coacted that the notice of sale must 
be attested by three substantial persons, by 
which is meant respectable men of moderate 
wealth against whom, in case of false attesta¬ 
tion, the party injured may have his remedy 
in a suit for damages, and unless the attesting 
parties answer to the above common meaning 
to be put upon the words “substantial,” the 
putneedar would be wholly without remedy in 
case of false attestation. Gopal KIBHORE 
Shook V. Mudun MoHDN holdar, 2 W.R. 

188. [R., 14 B.L.R. 394.] 

(3)— Reg. VIII of 1819, s. 8 — Notice duly 
served—Verification of service— Sole.—Omis¬ 
sion to comply with all the directions regard¬ 
ing verification does not vitiate a sale under 
Reg. VIJI of 1819. when the Court finds that 
the notice prescribed in cl. 2 , s. 8 , has been 
duly served. SoNA Bbebee v. Lall Chand 
CHOWDHRY. 9 W.R. 242. iDiss., 18 0. 363, 
P.B.; F.. 1 0. 369=26 W.R. 141 ; Cons., 4 0. 
41«20.L.R. 357; Appl , 2 O.L.R. 419; Expl., 
27 0. 308 ; R., 11 W^R. 87 ; D., 14 C* 365* 
14 ZsA. 30.] 

a)—Sale of putnee under Reg. VIII of 1819, 
reversal o/, at sitit of one co^shater—Othtf 
sharers not bound to sus again for reversal— 
Right to tneene profits /or absence of possession 
by reason of sale^—Vfhete odo of four putD 6 edat 6 
has sued to reverse a sale under Reg. VIII of 
1819 and obtained a judgment absolutely 
pullifying and setting aside the sale, such 
judgment would be one in rem which cannot, 
from its nature, be limited to the partioulat 
party who has actually put the law in force. 
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-3,—Sale fop Arrears of Rest — continued, 

■ g.—S bttimq asidb sale and its 

BFFBOT -^continued. 

einoe the s«la cannot be deemed to have been 
partly reversed and partly upheld. Where one 
plaintiff has set aside the sale to recover posses* 
aion of hie share, the other ahareholdera become 
entitled to recover at their pleasure, there 
being no sale to set aside. There is no meaning 
in a shareholder being compelled to sue, so far 
as regards his own share, for the reversal of a 
proceeding ahraady declared absolutely null and 
•void at the instance of another shareholder on 
the ground of material irregularity, la the 
present case, however, plaintiff prayed not for 
possession, because, the pufnee had been 
sold again ; but, he demanded mesne pro¬ 
fits for the time when the sharer whose rights 
he had purchased was illegally out of possession 
by reason of a sale which ought never to have 
taken place and which was therefore reversed. 
He was, in the result, held to be entitled to 
the mesne profits sued for by him, the High 
Court observing that the case was not one 
similar to an action for trespass in which it 
may be argued that one sharer could not law¬ 
fully take advantage of the activity and the 
result of a suit brought by another sharer. 
TABINI PBOSAO GaOSB v. BANEE MADHDB 
PANDAY, 2 W.R. 248. [R., 7 W.R. 2^15.] 

(5)—Rep. VIII 0 / 1819. s. 9. cl. 2—Patni 
sstate—Arrears of rent—^Suil to set aside sale— 
Notice—Payment into Court ,—An instalment 
of rent having been due from certain putnidars, 
a proclamation was issued under the provisions 
of Reg. VIII of 1819 fixing the day of sale- Be¬ 
fore that day. asum of money sufficient to cover 
the arrears was deposited in the Oollectorate 

by one of tbe.putnidarfl, the payment being 
made to the Collector's accountant, who gave a 
receipt for it, but no intimation of the payment 
was given to the Collector. Accordingly, the 
sale proceeded, and the putnidars sued to have 
it annulled, Held (Iditter. J., control that 
there is nothing in Reg. VIII of 1619 which 
ampoweta a putoidar to make a deposit either 
in the Judge’s Court, or in the Colleotorate be¬ 
fore the day of sale, or whioh gives to such 
payment, if made, the effect of payment to the 
aemindac or hie agent, and that plaintiffs had no 
ground toaek for relief on any principle of equity. 
An application for the sale of a tenure where a 
tight of sale has been specially reserved with a 
view to the realization of rent, ie quite distinot 
from a euit, prooeedinge thereon being mote 
neatly analogous to the remedy by distress. 
It is not competent to a defendant to bring 
money into Court privately and secretly on an 
4x parte application wlthoat notice to plaintiff 
either before or after payment. EBISHNA 
HOBON Saha v. Monbhi aftabuddin 
A fAHOUED. 8B.L.R. 184= IB V.R, 860. 

(6) -8. 14, Beg. VIII of 1819—Putoi tale for 
arreart of rent—Allegation that notice of sate 
lunf isof been duly terved.—Tfhete a semindar, 
«wiag to default being made In payment of 


Sale—continued. 

—3.—Sale for Arrears of Rent —confinuei. 

- ■■g.—S etting aside sale and its 

EFFECT—continued. 

rent by certain putnidars, took proceedings 
under Reg. VIII of 1819 and caused tbeir 
putni right to be sold, and in consequence of 
that, the plaintiffs, the holders of a sepulni 
interest of a portion of the lands let out in 
putni, being dispossessed by the purchasers (the 
defendants), brougbta suit valued in accordanoe 
with the value of tbeir sepulni right to recover 
possession of their sepulni interest thereof, on 
the allegation that the eale was brought about 
in oollusion between the putnidars and tho 
auction-purchaser, that the proceedings taken 
by the zemindar were bad, because they were 
taken against a deesased persoo, who was ne 
longer the putnidar, and that the sale notifica¬ 
tion was not duly and legally served upon the 
property (they however askiog no relief against 
the zemindar, who was made a formal defendant 
on the record), held, that although the validity 
of the sale was questioned in the plaiut, stUI 
the suit was not one under s- 14, Reg. VIII of 
1819, no relief being claimed against the 
zemindar, and that a suit under the provisions 
of s. 14 to reverse the sale of the whole putni 
was the only remedy of the plaintifis. 8 UBESH. 
CHUNDRA MUKHOPADHYA V. AKKARl SlNGH, 
20 C. 746. 

^^)^Reg. VIII of 1819, s. 8 , cl. 2—Putni 
estate—Sale for arrears of rent—Suit to set 
aside sale. —Personal service of notice of sala 
on a defaulting pulneedar is not a sufficient 
service under Reg VIII of 18i9, s. 8 , cl 2. 
The notice should be stuck up in ibe cutchery 
of the Collector, and a copy or extract of the 
notice published at the cutchery or principal 
town or village upon the land of the defaulter* 
The sale in this case having been reversed, tho 
purchaser was held entitled, under s. 14, to n 
refund of bis purchase-money and to recover 
his costs from the zemindar. BaiKANTHA' 
NaTH Singh v. Mahabaja Dhibaj Maha- 
TAB Grand Bahadur, 9 B L R. 87»i7 W.R. 
4*7. [D.. 1 C. 359.J 

( 8 ) — of sale — S. 8 , Reg. VIII of 1819. 
—Looking to the terms of s. 8 , Keg. VIII of 
1619. it was a distinct and an obvious object of 
the Legislature to provide a sufficient notice to 
a defaulter before a sale of bis tenure, 15 days* 
time (but not leas) being considered sufficient* 
and without such notice no sale can be a salo 
duly held under that law. HaraNATH 
GUPTA V. JAOANNATH ROY CHOWDHBY, • 
B.L.R 89, Note^ll V.R. 87. 

(9) —Rrgi. VIII0/1819. s. 3, el. 2—Putni rent 
—Sale for arrears—Notice. —Where an arrear 
of paint rent is due, the zemindar, in applying 
to the Collector to bring tbe property to sale, 
need not recognize any one except the regie* 
tered putnidar. The object of a notice of sale- 
foe arrears of rent is to give information, nog 
merely to parties wishing to pocohase but *• 
the defaulter; and it tbe notice is not. Btae)( 
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-3.—Sale for Arrears of Rent—coniinwed. 

■ ■ v ?.—SETTING ASIDE SALE AND ITS 

HPFECT—Continued. 

up in (ho manner prescribed by law (cl. 2, 

S, Ro*;. VIII of 1819) it is open to the default¬ 
er to ple«(l that he has been endamaged, and 
the sale bocomes illegal. Raohab Chandra 
Banerjrk V. Bra.tanath Kundu Chow- 
DHIIY. 9B L R. 91, Note=l4 W.R 489. [Bel. 
oil. 10 O.L J. 453 ; Cons., 4 C. 41.] 

(10) —S- 8, cl. 2. Reg. VIII of 1819 {Bengal) 
—Publication of notice—Putni taluo sold for 
arrears of rent — Publication of notice of sale, 
burden of proof of—Suit for selling aside sale. 
—Where a suit is brought to set aside a sale of 
a putni taluq for arrears o! rent, held, that it 
lies upon the defendant to show that the sale 
was preceded by the notices requited by s. 8. 
ol, 2, Reg. VIII of 1819, the service of which 
■otioos being an essential preliminary to the 
validity of the sale. HUBRO DOYAL ROY 

Ohowdhuy V. Mahomed Ga^^i Chowdhry, 
19 C. 699. [ii’.. 27 M. 94 = 13 M.L.J. 479 ; D., 
SOC. 1], 

(11) —Minors-Bond on behalf of minor — Set 
of interest for rent—Bond found not binding 

bn Bt'.nors.—Where the defendant borrowed 
under a bond executed by him on behalf of 
himself and bis minor brother and cousin, 
pledging their shares in certain immoveable 
property as well a.s his own, and stipulating 
that a portion of the interest should go to the 
credit of the rent of the hypothecated share 
held by plaintifi under a lease, and the Colloo- 
tor, in a suit by tbe borrower and the minors 
ior arrears of rent, finding that tbe borrower 
was not authorized to bind his minor co-sharers, 
•bliged the lender to pay rent to tbe extent of 
his interest in the mcbal, a suit by tbe lender 
to recover from tbe borrower the rent paid on 
account of the shares of the minors was proper* 
Jy framed. PuTTEH Nabain v. Dben Dyall 
LALL, 15 W.R. 37. 

(12) —Rep. VIII of 1819— Notice—Place of 
oeruice.—A notice under Reg. VIII of 1819 
ought to be served at tbe place where tbe 
defendant's gomastah habitually transacts 
business, rather than at the cuteberry which is 
hot in use. Hdnooman Doss alias Nornah 
Baboo v. Bipro Churn Roy, 20 W.R. 132. 
[Cons., 9 C. 172.) 

(13) —Rep, VIII of 1819, s. 8, cl. 2—Putnee 
aale—Notice-‘Publication. —So long as the 
outcherry at which notice on the defaulter, as 
required by Reg. VIII of 1819. s. 9, cl. 2, is 
oerred, is an adjacent one, in which all the 
business of tbe defaulting putneo is carried on, 
b»d is on land belonging to the defaulter, 
pnblioation at that outoberry is a sufficient 
publioation—the object of tbe law being to give 
vdlormation the tenant in arrear. Inadequacy 
of price, su ^ .jsing the fact to be so, would be 
too ground i 2 t setting aside a sale regularly 
bold- The le.? does not oompcl bidders to give 
A Air price; is iti suffiolent if notice is given to 
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intending purchasers that tbe sale is going to 
take place. MUNOAZEE CHAPRASSEE V. 
SREBMUTTY 8HIBO SOONDUBEB, 21 W.R. 
369. iOverruled, 14 0- 365 = 14 I.A. 30.] 

(14)—Safe of putni laluq by Collector— 
Jurisdiction — Setting aside of sale —Onus of 
proof—Jurisdiction of Judge—Presumption as 
to jurisdiction of Collector — Sale—Ground for 
setting aside safe.—Where a Collector, in exer¬ 
cise of his lawful functions, has assumed the 
jurisdiction to sell a putni taluq appertaining 
to a permanently settled estate which is within 
tbe civil jurisdiction of a Judge, it lies on the 
person who impugns that official act, to show 
that it was done without jurisdiction. The 
jurisdiction of a particular Judge over a oorlain 
place docs not necessarily imply the jurisdiction 
of a Collector, or more exactly tbe situation of 
that place within a Collectorate bearing the 
same name within tbe Zillah of the Judge. It 
is no valid ground (or impeaching a sale, other¬ 
wise good, to say that other sales, which 
apparently might have been set aside, had 
been conducted elsewhere. KalBB KOOMAB 
Mookebjee v. The maharaja op Bubd- 
WAN, S W.R. 39. 

(15j —Rent decree—Execution—Sale—Fraud 
—Validity of sale—Act X of 1869, s. 107—Claim 
— Bight of sutf—Limifafton — Pair trial— 
Evuience. —The validity of a sale held in execu¬ 
tion of a decree obtained in a rent-suit will not 
ho afiected by tbe badness of the decree if tbe 
purchaser is not implicated in tbe fraud, how¬ 
ever fraudulent tbe conduct of tbe plaintifi in 
the rent suit may have been. Where on a claim 
being presented under the rules contained in 
Act X of 1859, a Collector passes judgment, the 
patty dissatisfied with the order is not bound 
to bring a suit to establish his right within one 
year,unless tbe claim has been duly heard as pre¬ 
scribed by b. 107 of tbe Aot. Where theolaimant 
is not examined, and no evidence is taken as 
directed by tbe law, and tbe Collector merely 
records a memo on tbe petition, and dieallows- 
the claim, it cannot be said that there has been 
a fair trial. MOHESH CHUNDER BaQCHEE V> 

Dwarka Nath MoiTBO, 24 W.R. 260. [D., 
8 C.W.N. 230. ] 

(16)— Act XI of 1865, 8. 25—J'urtsdicfion— 
Appeal to Commissioner.—It is a oondition pre¬ 
cedent to the exercise of any authority by the 
Collector under Act XI of 1865 or the institu¬ 
tion by him of any proceedings under that Aot^ 
that there should be an arrear of revenue due 
to Government. Tbe appeal to the Oommis- 
sioner under s. 25 is only neceasary where pro¬ 
ceedings have been legally taken, and against 
an irregularity occurring after the sale has been 
ordered. MANQINA KHATUN 7. THE COLLBO- 
TOR OF Jbssorb, 3 B.L.R. App. 144 = 12 
W.R. 811. 
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-3.—Sale for Arrears of Rent— continued. 

-g.—S etting aside bade and its 

EFFECT—continued. 

(17) —Act VIII of 1865 (B.O.)—Purchaser in 
ecectttton saia— Bights oj. —Where a sale of n 
tenure under a decree, passed under Act VIII ' 
of 1665 is sought to be set aside, it must be 
shown that the decree and the sale were frau¬ 
dulent, and that the purchaser was a party to 
that fraud or had notice of it. Damudar Roy 
▼. Nimanand Chuckeroutty, 7 ,B.L.R. 
App. 1 = 1S Sr.R. 366. 

(18) — Sale of tenure *n execution o/yent- 
decree under s. 105 of Act X— Under-tenures— 
Fraud and collusion in sale, effect ofProof of. 
—PlaintiSs claimed as purchasers of the inter¬ 
ests of one M inoettainlandundera se-morosee 
pottah granted to him by a third party. Tbe 
title of BM, one of tbe defendants was based 
on a purobase of tbe property by him at a sale 
of the tenure in execution of a decree for 
arrears of rent under Act X of 1859, at the suit 
of another defendant O against one H. Plain¬ 
tiffs in the present suit prayed to have it 
declared that they had an absolute right to (he 
tnourcsre tenure of the land with tbe buildings 
thereon at a fixed rate of rent, that tbe pur¬ 
chase of the defendant BM, gave him no right 
in tbe property and that he had therefore no 
right to claim taut from the plaintifia. Held 
that the title of the defendant BM, as purchaser 
under a decree against H,« must stand or fall 
with the decree; tbe present plaintiffs who were 
no parties to the decree might show that it was 
obtained by fraud and collusion and for the 
purpose of defeating their rights. The ques¬ 
tion bad also to be tried whether II bad any 
interest in tbe premises included under his 
original dur-mourosee pottah at tbe time of the 
sale and, for these purposes, the High Court 
directed the remand of tbe suit for re-trial. 

MBBSRB. John bobbadaile & Co. v. mb. a. 
0. Gregory, 2 V.R. Aetx, Rul. 63. 

(19)—PrtTtcipaf and agent — Fraud of agent— 
Sale—Purchase by agent—Constructive trust. — 
Tbe plaintiffs and defendants in this case were 
oo-sharers of aputneo talook which was brought 
to sale under Beg. VIII of 1819. The agent 
for the plaintifis and tbe agent for the defend¬ 
ants were both ready at the Colleotorate on the 
day of sale, prepared to pay their shares of the 
rent. It was arranged that tbe agent of the 
plaintiffs should gat ready a petition for the 
purpose of lodging tbe rents sod that the agent 
of tbs defendants should remain in Court to 
watobtho proo-sedingsaod should give notioe 
when tbe sale oommenoed. Contrary to the 
terms of this arrangement, the agent of the 
defendants purohaeed the putnee at the sale 
that took place during tbe absenoe o! tbe agent 
of tbe plaintiffs. Held that it was an« aot of 
bad faith amounting to fraud on the part of the 
•gent of the defendsnte to remain and purobase 
the putnea without making any attempt to in- 
toxkn the Oolleotor or to oonvey any ioformation 
It! the plaintifis* agent that tbe lot was about 

0. IX—6 
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-3.—Sale for Arrears of Heai—continued. 

-g.—SETTING ASIDE SALE AND ITS 

EFFEOT—confi?iued. 

to be called up. £lefd further that tbe defend- 
auts’ agent must be trtated as having made the 
purchase un account of, and as a trustee for, 
tbe plaintiSs to the extent of their share. The 
sale therefore, so far as it creates a title in 
favour of the defendants to the plaintifis’ share 
of the putnee, must be declared void, though it 
was valid as between tbe Collectors, the Zimin- 
dar and the defaulting putneedars. KOYLASH 
CaUNDER BANERJEE V. kaleb Prosunno 
Chowdhry, 16 W.R. 80. IF., 2 G.Ij.R. 
419.} 

(20) — for arrears of rent—Sale brought 
about by collusion of co-sharer and purchaser 
— Auction sale — Be convenyance- — A sale 
for arrears of rent brought about by 
collusion between tbe party in whose name 
the tenure stands and tbe purchaser, with 
a view to get rid of a co-sharer who neg¬ 
lected to have bis share transferred to his 
name, is not really an auction sale for tbe 
purpose of realising iho zemindar's rent, but 
onl; a private transaction between the purchaser 
and tbe z-^mindai’s agent carried on under 
the appearance of auction sale, and tbo co- 
sbarer can, on payment of his share of rent, 
have his share re-conveyed to him. KfSHORB 
CHUNDKR SEIN V. K-M.LY KiNKUR PAUL 
OBOWDHRY, 20 W.R. 333. [R., 17 C.L.J. 96.] 

(21) —Safe of p7itnee taluq—Suitfo set aside 
—Joint tenants—Estoppel—(Jiv. Pro. Code (Act 
VIII of 1859), s. 7— Equity.—Four suits were 
brought by four joint tenants to set aside the 
sale of a putnee taluq, and two of the plaintiffs 
were not catopped under s. 7 of Act VIH of 
1659. Held that the Court cou'd not in 
equity declare the sale to bo good or bad 
in part, but must come to a decision as to 
whether tbe sale was to stand or fall for tbe 
whole taluq. Held further that, if one of the 
plaintiffs in a former suit claimed a two-anna 
share instead of a four-aons share, he cannot 
be allowed to supplement bis claim or take 
interest in the putnee independently of tbe sale. 
Ram Churn Bundopadhya v, Sbrrmuttt 
UBOPO MOYEE DOSSBE, 17 W.R. 122. IR., 13 
C.L.J. 404=160.W.N. 806=10 Ind, Gas. 90, 
16 O.W. N. 704.) 

(22) — Beg. VIII of 1819— Putnee sale— 
Absence of arrear of rent at time of sale. —In 
the case of a sale of a putnee under Beg. VIII 
of 1819, where there appears to have been 
DO arrear at all of the rent at the date of the 
sale, whether notice of tbe fact had been gived 
to the Colleotor or not, the eale would be invalid 
and liable to be set aside. By cl. 2, e. 14 of 
Beg. Vlll of 1819, a summary enquiry may be 
made at the time of sale as to the fact of arrear 
or not. It is, however, not imperative on the 
putneedar to demand suoh a summary enqairy, 
he may reserve the qaestioo for a regular suit 
aod lit OD a regular suiti it should appear tbah 
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—3.—Sale for Arrears of Rent— continued. 

-J.—SETTING ASIDE SALE AND ITS 

EFFECT—conanU€d. 

there was oo arrear, then ol. 1 of s. 14 of the 
Regulation will have to be applied, the Court 
takiog care that the purchaser is indemnified 
against all loss which may have accrued in 
consequence of the reversal of the sale by reason 
of there being no arrear remaining. ShUROOP 

Chunder Bhoo&iick V. Rajah pbbtab 
CHUNDER Singh, 7 W.R. 218. 

(23)— Reg. VIII of 1819 —Sale of ■pulnee — 
Rent paid into Court—Illegal service of notice. 
—Where a zemindar, at the time be causes a 
putnce to be actually put up for sale under 
Beg. VIII of 1819, knows that the putneedar 
has paid the money into the Court oo bis 
account, it is improper io the zemindar to 
proceed with the sale, and the s.ale ought to be 
set aside, although the notice was illegally 
served oo him. MUSSAMOT TARA SOON- 
DUBEB DEBIA V. RADHA SOONDUK ROY. 24 
W.R. 63. [•D., 10 C.L.J. 453 — 4 Ind. Cas- 
371,] 

«(24)—Safe for arrears of rent—Notice not 
served in mofussil—Setting aside safe.—A sale 
for arrears of rent is liable to be set aside if 
there was no service of notice in the mofussil. 
Nugendro Chunder Ghose v. Musrufp 
Bibee, is W.R. 17. 


00 (25) Execution-s'ile—Setting aside decree on 
review—Writ of elegit—IKrif of fieri facias.— 
A oona fide sale under a decree is binding, not¬ 
withstanding the decree may be set aside upon 
review. (7 W.R. 312, if,) Of the two kinds of 
executions in England, viz., a writ of elegit 
and a writ of fieri facias, when property is 
delivered undcr.the former to an executor, in 
order that he may eatiefy his judgment by 
oollooting the rents of the estate, the reversal 
of the judgment puts an end to the plaiiitifi’s 
title ; but in the Case of a ^eri/actos, the sale 

by tha sberiS to a bona fide purchaser under a 
decree is not affected by the reversal of the 
decree. Jan ali v, jan ali Chowdhry. 
IB.L.R. A.C. 56 = 10 W.R. 184. (if., 1 B.L. 

R. A.C. 84 , 12 W.R. 509, 8 B.H.C. 37. 19 
W.K 234, 6 N.W,P.291, 11 C. 362; Appl. 
15 W.R. 3e5: R., 15 W.R. 372. 20 W.R. 120 
2C.L.R.223, P.B.,26 B. 543; Cons.. 23 c! 
857,26 0.734; D., 13 W.R. 185, 6 b,L.R. 
App. 90, 8 B.L.R. 1, 22 W-R. 452, 10 C 220.] 

(26) Act X of 1859 —Decree and sale — Fraud. 
—The mere circumstince that a decree under 
which a sale ha^ taken place, has itself been set 
aside, will not invalidate the'sale, in the absence 
of evideoce to show that tbe decree aud sale were 
brought about by fraud and that the purchaser 
was a party to such fraud. JUGAL KiSHORB 
BANEBJEE V. abhaya charan SARMA. 1 B. 

^^2. 1 B.L.R. A.C. 
56,.if.) (fi., 2 0.L.R. 223.] 

(27 (—Want of material injury — Beng. Reg. 
VIII of 1819.—A purchaser under a sale for 



Sa/e—continued. 

-3.—Sale for Arrears of Rent—continued. 

-Setting aside sale and its 

EFFECT—confinued. 

arrears of rent is not entitled to have the pur* 
chase set aside oo the ground merely of an 
irregularity in sticking up the preliminary 
advertisemeoc, unless be can show that be has 
been prejudiced thereby. JOTNUB BEBEE v. 

Ahamed Jan, Mareh 31 = 1 Hay 68 

(28) —SaZo of under-tenure—Moveable pro¬ 
perty —Sttif to set aside safe.-Against the pro¬ 
visions of s. 64 of the Rent law, the decree* 
holder in execution of a decree for rent sold the 
under-tenure of the judgment-debtor and pur¬ 
chased it himself, without first attaching and 
selling his moveable property. In a suit by 
the judgment-debtor for possession of the under- 
tenure by setting aside the execution-sale 
as contrary to law, held, that suoh a suit would 
lie even though no objection to the legality of 
the sale was taken at tbe time when the under¬ 
tenure was sold. BAUA SOONDUREE DOSSBE 
v. MUDHOO SOODUN BiSWAS, 25 W.R. 166. 

(29) -Rcg. VIII of 1819—Pulnw Taluq— 
Sale—Refund of '.purchase money.—The sale of 
a pulnee taluq for arrears of rent without the 
notice required by Reg. VIII of 1819. is in¬ 
formal, and can be set aside notwithstanding 
the bona fides of the purchaser. Where the 
sale of a putnee taluq was set aside, for want 
of notice and the lower appellate Court refused 
to order the refund of the purchase money, 
the High Court in special appeal, with 
reference to s. 14. ol. 1. Reg. Vfll of 1819, 
declared the purchaser entitled to a refund with 
interest. MOBARACK ALI v. AMEER ALI, 21 
W.R. 252. 

(30) —.del X of 1859, a. lOi—Sale—Fraud — 
Irregularity—Arrears and costs not clearly 
specified. —In tbe absence of fraud, even if there 
was any irregularity in not specifying, as clear¬ 
ly as tbe parties should have specified, what 
was the amount of the arrears and costs for 
which the sale took place, or io tbe mode in 
which the notice of sale was published, such 
irregularity does not vitiate the sale. MAHO¬ 
MED AYENOODEEN V. kaleeDassChundo, 
18 W.R. 279. 

(31) —del Xon859 ond Act VIII (B.C.) of 
1665, rent sale under—Name of share-holder, 
absence of—Effect,—'Fho absence of the name 
of a share-holder from the proceedings of a rent 
sale under Act X of 1859 and Aot VIII (B.O.) 
of 1865 does not render the sale invalid as 
against him. DOORBLTOY Mahtoon v. 
Prithee Narain Singh, 14 W.R. 30. 

(32) -Reg. vni 0/1819,8. 8. cl. 2—Sole of 
putnee for arrears of rent—Service Of nolica— 
Service of atahar—Attestation—Date of sale- 
Uniform praclice.—Where the sale of a putnee 
for arrears of rent under Reg. VIII of 1819 is 
sought to be set aside on the ground that the 
proper notices were not sent, served, and 
published as required by s. 8, ol. 2 of Beg. 
Ylll of 1819, in order that tbe objection should 
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-3.—Sale for Arrears o( Reoi-^on^inued. 

-9.—SETTING ASIDE SADG AND ITS 

EFFECT - continued. 

SQOoeed it must be shown to be an objection 
nf substance and not merely of form. [F.i 4 
0.4l=a0.L.R. 357; Appl., '25 W.R. 141 = I C. 
359 ; D., 18 0. 863. P. B.J The requirements 
of the BeKulatioD as to the service of the 
tMiahar and the signing o! the receipt by sub* 
etantiel persona may be considered to have 
been carried out both in form and in substance 
where they are signed by persons who usually 
are expected to attest such documents and 
who are treated with consideration, eg,, 
ameenSi mookhtesrs and chowkidars. The 
intention of the Regulation as regards the 
date of the sale and the era to be followed 
was to lay down a uniform practice in each 
locality. Uniformity was the essential require¬ 
ment and the particular date only the form 
for enforcing regularity, and a practice which 
has been established for a course of years, and 
which can cause no substantial detriment to 
any of the parties concerned, and which is ' 
reasonable aod oooveoieut in itself, is not lia¬ 
ble to objeotioQ in a mere point of form. Where 
no tender was made before the sale of the 
amount of rent due, the Court is not justified 
in setting aside a sale under Reg. VIII of 1819 
merely because some charges were included 
which might cot strictly be recoverable under 
the Regulation, where the zemindar in bis 
petition clearly distinguished the amount due 
for rent exclusive of such charges. PlTAUltUR 
PANDA v. BABOO DAMODAR DOSS. 24W.R. 
180. 

(33) —Ptffnee tenure in Bengal. Sale of— 
Beg. VIII of 1819.—Reg. VIII of 1819 pres¬ 
cribes that the sale of a putnee tenure for 
arrears of rent shall be held on a day in the 
month of Jeyt. Every sale requires, as coodi- 
tiooB precedent to it, to be made at the place 
where the advertisement says it shall be held, 
and on the day advertised, or on any subse¬ 
quent day for which the sale may be adjourned 
after due notice. Where a sale was held on the 
4th Jeyt, whiob was advertised to be held on 
the 6tb Jeyt, held, that such sate was illegal 
and should besetaaide. BCCHARAM MOOKBR- 
JBB V. ISaUR Chonder Mookbr-jee. W.R. 
1661 , 4 . 

(84)—.dcf VIII 0/1865—Sole.-The Act re¬ 
quires only one proclamation in the Collector’s 
and another in the Judge's Court. The Act 
does not require any separate attachment in 
the Mehol. Where the date originally fixed 
for a sale was found to be a holiday and the 
sale was changed to the next public sale day, 
held that there was nothing in the law to 
make the obange such an adjournment or post¬ 
ponement of the sale as to require any new 
oiitinct notification. It is not necessary no- 
'der the Act that a sale should not take place, 
exoept for a full and oomplefe arrear doe at (he 
■imd of the year. It only eoaots that ealee 
.•hoald take place at the end of the year for 
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such arreacG as may be then existing and re¬ 
coverable under the Rent Lew. The Zemindar 
may sell any tenure where the arrears are those 
due by the delauUer who is registered in hie 
skeriita. Attaobment by the appointment of 
sezawal is no bar to a sale for arrears due before 
such attaobment. A J. FORBES v. ProTAP 
SINGH DOOGDR, 7 W.R. 409. [Reversed, JO 
B.L.R. 139, P C.] 

(35) — Execution sale—Act VIII (B C.\ of 1869 
—Postponement— Discretion of Cowrf.—The 
Court may, in its discretion, grant a postpone¬ 
ment of a sale in execution of a decree under 
Act VIII iB.C.) of 1869 when the granting of 
it is shown to be beneficial to the judgment- 
debtor ; when be satisfies the Ccurt that, by 
:be postponement, be will be in a position to 
meet the demand ; or when the immediate sale 
is likely to be atteudod with ruinous or unduly 
injurious consequences to the judgment-debtor, 
wlaile the postponement would cause no serious 
prejudice to the decree-holder. JANOKEENATH 
MOOKERJEE v. RADHA MOHUN CHATTBB- 
jeb, 20 W.R. 130. 

(36) —Act X of 1859, s. lOl—Sale—Irregula- 
rity — Damages, —S- 104, Act X of 1859, does 
not enact that tbo decree-holder is to pay 
damages whenever it may be found that there 
has beco ao irregularity in publishing the sale 
processes, wholly irrespective of the question 
whether such irregularity was caused by his 
acts or omissions. RAM CHUNDER BURMA 
CHUCKBRBUTTYv. RA.IAHKALEE CHUNDER 

SINGH, 7 W.R. 307. 

(37) —Safe of putni tenure by Zemindar—Suit 
to set aside sale - Zemindar and purchaser made 
cO'de/endants —Sale set aside—Purchaser to 
recover purchase money from semindar in execu- 
tion—Reg. VIII c/ 1890, s. 14.—In a suit to set 
aside a pufni sale; the zemindar and the pur¬ 
chaser wore made co-delendants. The Court 
sec aside the rale and decreed that the purcha¬ 
ser was to recover from bis co-defendant the 
zemindar, bis purebase-mooey. Held, that the 
purchaser may proceed to recover his purchase 
money in execution, without bringing a fresh 
suit. PREOLALL G088AIN v. GYAN TURON- 
GINEE DOB6IA, 18 W R. 161. 

(39)—Reff. VIII of 1819—Safe of putnee — 
Quarantee—Refund of purchase-money.—k 
Zemindar who procures a sale of hia putnee 
under Reg, VIll of I8l9 guarantees to the 
purchaser tbal be is selling a putnee which is 
to be found and not a myth. In other words, 
be guarantees a title in the defaulting putnee- 
dac. If the purchaser finds that there are 
no lands appertaining to the putnee he ia 
entitled to recover the coneideration which ha 
paid for the purchase. Ehelut CHUNDER 
GHOSE V. EISHBN GOBIND DBB, 16 W.R. 
188 . 
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-ff.—S etting aside sale and its 

EFFECT— concluded, 

(391— Rent Recovery Act (Madras), Act VIII 
of 1865. 5 S Id, 39, 40— Sale set aside tor irregu¬ 
larity— Subsequeyil sale without notice, —Where 
A SAle of the t^rnaot’s bolding under the Rent 
Recovery Act W 4 S set aside 00 the ground of 
irreguUrity (the sals nob being held on the 
date originally fixed), and the landlord applied 
again bo the Colloobor for a fcaab sale, without 
giving notice to the tenant of bis intention to 
sell under s. 39, it was held that a second notice 
was not necessary, and that the application 
was a continuation ol the original application 
for Bale which was not irregular, OLIVER 
T. Anantharamayyar, 20 H. 498. 

See Jurisdiction of Civil courts— 
B.L.R. Sup. 6^5, F.B. = 2 Ind. Jur. N. 8 . 111 
7 W. R. 183. 6 W.R. Act X. Rul. 11. 

See Principal and agent—authority 

OP AGENTS. 14 W. R. 36. 

-/».—Surplus Proceeds of sale. 

Right to. 

(1)— Revenue sale—Surplus proceeds in hands 

»f Collector—Attachment-Civ.Pro, Code. 1859. 
*. 237.—Surplus proceeds of a sate for default 
of payment of pulnee rent in the hands of the 
Collector, is, notwithstanding the attachment 
of the proceeds by a Civil Court, the property 
of the pulneedar. If an order of the Court 
which passed the decree bad been made on the 
Collector under 8 . 237, and the Collector had 
then paid over the money to the plaintiff in 
the civil suit, it would at that stage have 
become the mooey of the plaintiff. 8aF- 

foollah Khan v. luchmeeput Singh 
Doogur, 13 W.R. S 8 . 

(2i—Revenue sile of patni—Darpitnidar’s 

decree for compensation—Attachment by pulni- 

dar’s mortgagee —Priority.—A darpatnidac’s 
decree for compensation for loss of the darpatni, 
against the puinidat for his having allowed 
toe pa^ni ^to be sold foe arrears ot reveaue* 
has a right to ;be satished out of the sur- 
plus sale proceeds of the patni in the bands 
of the Collector, in preference to a decree 
by the putnidar’s mortgagee, though the 
latter had attached the monies in pursu* 
ance of his decree, prior bo the darpatoidar’s 
suit. SURNOMOYE DASSTA V. THE LAND 

Mortgage Bank op India, Ltd., 7 C. 173 
=8 C.L.R. 341. 

(3)— Putni laluq sold for arrears of rent 
under Ben. Reg. VIII of 1819—Surplus sale 
proceeds in deposit with the Collector—Mortga¬ 
ge of the taluq claiming surplus sale proceeds— 
C^arpe of mortgage—S. 73, Act IV of 1882 
^ransfer of Froperfp).—Where a putni taluq 
had been sold for arrears of revenue under Reg. 
▼IH of 1819, and a suit Jios brought by the 
plaintiff.respof.dcnt holding a mortgage thereof, 
to recover fcojo the ptinoipal defendants, the 
surplus proce .<l5 of the patni sale, which were 
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- 3. — Sale for Arrears of Rent— continued. 

■ft.—SURPLUS Proceeds op sale, 
Right to— concluded. 

deposited with the Collector and which were 
drawn out at intervals by these defendants (the 
holders of money decrees against the putnidara), 
held, that tbs proper view to take of the matter 
was to regard the surplus sale prooseds as the 
shape into which the mortgage security was 
converted, and as bafore such oonversion the 
security could not be split up inlopirts, the 
mortgagee was entitled to realiza bia money out 
ol the whole of it, its conversion by sale into 
money ought not to affect bis rights in this 
respect. GOSTO BEHARY PYNE v. SHIB 
Nath Dut. 20 C. 241. [F., 17 P.R. 1907=- 
67 P.W.R. 1907*2 P.L R. 1903; R., 10 C.L.J. 
160.) 

(4)— Sale of tenure in execution of decree— 
Application by two eeminiars for sattsfnclion of 
arrears of rent from sale-proceeds —Satisfaclion- 
of the rents of one of them from such proceeds— 
Sale of the tenure by the other, money paid by 
purchaser to prevent sale—Suit not maintain- 
Qtfle to recover. —Certain properly was sold by a 
judgment-creditor K ani purchased by the 
plaintiff. Befate the sale however, two zemin¬ 
dars D and L petitioned the Cilleotor that the 
surplus proceeds of the sale might be detained 
for the satisfaction of the arrears of rent due 
to them. Such proceeds however happened tO‘ 
be actually attached by D alone, and the debt 
due to K and the reals due to D were only 
liquidated therefrom, The remainder of the 
sale-proceeds was afbertvards attached by ano¬ 
ther creditor M for his own debt and. about 
that time, the other zsmindar, L also put up 
the tenure for sale foe the bilanoe of rent due 
to him. Plaintiff paid the amount of the olaim> 
of tbe zemindar, L, so as to save the proper¬ 
ty from sale, and it was to recover the sum so 
paid by him that tbe plaintiff instituted th© 
present suit. Held, that the plaintiff oanuotbe 
permitted to recover and his plea that L ought 
to have taken his arrears of rent out of the* 
mooey deposited in the Colleotorato was not 
sustainable. MIRZA SAEPOOLLAH KHAN t. 

Luchmeeput sinqh doogur. 6 ff. R. 184. 
See Superintendence opHfGH court, 

2 B.L.R.A.O. 217 = 11 W.R. 54. 

-i.—U ndbr-tbnubes and portions- 

OP, Sale of. ^ 

(1) -dcfVIII 0 / 1865 (B.O.), sale under— 
Appeal,—A sale under Act VlII of 1865 (B.C.)r 
ia a proceeding within the meaning of s. SO 
of that Act, and an appeal does lie to the Col¬ 
lector against such procesding if held by a 
Deputy Colleotor, In the matter of DWARKA- 
NATH SEIN V. OHUNDBR MOHUN MITTEB, 

12 W.R. 326. 

(2) —Act VIII (B.O.), 1866, s. 16-Po<faA— 
Covenant—Khodkhast ryots, tneantnj o/.— 
Where the dur-putnee pottah contains no ex¬ 
press provision authorizing the dur-putneedar 
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- 8 .— Sale for Arrears of Rent—continued. 

--Gnder-tenureb and portions 

OF, SALE OF—continued- 

to grant mokurruree leases, such leases must 
fall to the ground under the provisions of s. 16, 
Aot VIII of 1865 (B.C.). The expression 
“ Khookbast rjols” as used in s. 16, Aot VIII 
of 1865, evidently means “ resident and here¬ 
ditary cultivators”. KOONTES DEBEE V. HIR- 
DOI NATH DURREEPA. 16 W. R. 206. 

(3)—Act VIII (B.C.) 0 / 1865. s. 16—Arrears 
9 f r&nl—B<ght of shartr with limited interest to 
self whole under-ltnure.—k purch.iser. who 
applied to enforce the stringent provisions of 
s. 16 of Act Via (BC.lof 1865 was bound to 
show that be bad acquired the right given to a 
purchaser by that section. That right was 
given to the purchaser of an entice uoder- 
tenure, and not to the purchaser of the share 
of an under-tenure. Consequently, a sharer 
with limited interest could not sell the whole 
tenure under Act VIII of 1865 for arrears 
recoverable either under that Act or under Act 
X 01 1869 6HAM{ HANDMITTEB V. JUGGUT 

CHUNDER sircar, 22W. R. 841. IB. .16 
-O.W.N. 1024.] 

(4)—Act VIII 0 / 1865, s. i—Beg. VII of 1799 

—Arrears of renf—So/e—Procedure.—The only 
law applicable to tho sale of UDder-tenuces in 
estates under the immediate management of a 
Collector is Act VIII of 1835. which, bo fat as 
procedure is concerned, superseded the sub- 
-stantive law, ots., Reg. VII of 1799. There¬ 
fore, sail 6 under Aot VIII of 1885 are not 
teauired to be in conformity with the procedure 
laid down in Reg. VII of 1799. MU38TT. 
MONOSHEE V. ABDOOL HOOSEIN, 7 W. K. 
997. 

- (61—Acf XoMPBO, sj. 105, 161 —Bepealof 
1 . 105 by Act XVIlI of 1873 —Application for 
eseeeulion of decree for arrears of rent by sale of 
holding-Order of Bcvenve Court disallowing 
jspplication—Suit by decree holder to cancel 
order And to bring holding to SAle^ 
my of.—An occupancy holding which bad been 
mortgaged by itshi lder was sold under a decree 
for foreclosure be’ore the passing of a decree in a 
suit instituted by the zemindars for arrears of 
rent and for Fjectm''Dt of the holder. When 
the zemindars after having obtained the decree 
applied to execute the deoree by sale of the 
bolding, the Revenue Court disallowed the 
applioation. Toe purchaser of the deoree from 
the zemindars sued the purchaser under the 
foreoloBure decree for oancelmeot of the order 
of the Revenue Ooutt and for bringing the 
holding to eale in eatiefactioo of hie decree. 
Beld that in so far as the suit sought to set 
aside the order at the Revenue Court under Aot 
X of 1869, relative to the exeontion of the 
deoree of the zemindars, such a suit was barred 
s. IBl of that Act. and was not admissible 
merely by reason of ite repeal; and that m so 
fbc aa, irrespectively of that order, the plamtifi 
-ioaghl to recover the araonnk ol the deoree, 
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basing his claim under s. 105 of Act X of 1859, 
by the sale of tbe bolding on wbiob the arrear 
accrued, tbe suit was not maintainable, as, at 
the time when it was instituted, that spction 
had ceased to be law in the N.W.P. (by the 
repeal of Aot X of 1869 by Act XVllI of 1873) 
and could not be cited in support of the rlaira. 
Ram khilawan Ram v. fox, 7 N.W P. 239. 

(6) —Execution sale—Arrears of rent -Act 
VIII [B.C ) of 1869. 8. 59—def VIII of 1859 — 
B>ght, title and interest.—A and liis three 
sisters were joint owners of a certain niouzah. 
tbe former holding seven annas seven pies and 
four krants and ibe latter together tight annas 
four pies 16 krants of tbe 16 annas of the estate. 
In execution of a decree obtained Hgainst A. 
bis right, title and interest in the mcuzih was 
sold to H. Tbe zamindar then brought a !=uit, 
under Act VIII (B C.) of 1869 agamst A for 
arrears of rent in respect of the luouzth, and 
obtained a decree, in execution of which he 
applied, not for a sals of tbe tenure, as he 
might have done under s. 59 of that Act. but 
for ” attachment and sale of tbe judgment- 
debtor’s properly.” Upon this appMuaiion 
orders for sale were issued under Act VIII of 
1859. The sale notification was hrad- d “ under 
8.246 of Act VIII of 1859 ” and notifi- d the 
sale of the rights and interest only of tbe judg¬ 
ment-debtor. At this sale, C boeome tbe pur¬ 
chaser, and was put in poseessma of tbe 
mouzab. Thereupon B, tbe purcba'-cr at tbe 
first execution sale, and a third person D, who 
had meanwhile purchased tbe share of A’s 
Bisters, sued 0 for possession. Held, that B 
and D were entitled to posi'esFion, for 0 bad 
acquired nothing under bis purchase DOOLAR 
CHUND SAHOO V. LALL CHABEEL ChUND, 
3 CL.R. 861. P.C,=6 l.A. 47 = 3 Sar, 885, 
[F.. 7 C. 748. IOC. 936; R.. 12 C, ‘24. 13 C. 
W.N. 270=1 Ind. Cas. 184, 26 0 677, lOC.W. 
N. 176=4 C.L.J. 68 ; Expl., 14 C. 14 ) 

( 7 )— Civ. Pro. Code and Btn. Act VIII of 
1869, s. 64—Safe of portion of an under-tt?iure 
under—Distinction between.—There is no sub¬ 
stantial distinction between tbe sale of a por¬ 
tion of an under-tenure under the Civ F*ro. 
Oodo and under e. 64 of the Rent Aot. There 
is notbiug in tbe language of s. B4 of the Rent 
Aot, which necessarily leads to the conclusion 
that, under that seotion, a share of an under- 
tenure could not be sold, so as to rendir ihe 
sale binding upon the judgmext-dehtor, 
A8HANULLA KHAN BAHADUR v. RaJENDRA 
Chandra rai, i 2 C. 464. (22 w.R. 42i, 9 0. 
722, DtJc. d Expl.) 

(81--Acf VIII (B C.) of 1869, si- 69. 64-Ds- 
tree for rent in favour of separate proprietor— 
Sale of under-tenure in execution—Application 
\ to set aside sate — Jurisdictvn. —Where, in exe¬ 
cution of a decree for rent obiained by the owner 
of « dietioot estate on part ii ion, an under- 
kenoie belonging to tbe defaulting ienaote and 
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situated within the share of the talook which 
fell to the plaintiff in the partitiou was sold, 
the sale was properly conducted under s. 59 of 
Act VIII of 1869 (B.C.) and s. 64 of the Act 
did not apply. RANEE SURUT SOONDDREE 
DBBIA V. SU.MEEROODEEN TALOOKDAR, 22 
W.R. S30. [dppl., 26C. 832.] 

(9)—Decree /or rent against registered tenant 
—Ac/ X of 1859. 3. 105, competency oj semindar 
to proceed to sale under, notwithstanding inter- 
mediate sale of tenure in execution by Civil 
Court. —Suit for cooficmation of plaintifi’s 
right as purchaser of ryotee tenure at a sale in 
eucecution of a decree, and also for the reversal 
of a sale held under s. 105 of Act X of 1859, at 
the instance of the defendant zemindar. The 
facts found by the lower appellate Court did 
not justify its conclusion of fraud against the 
defendant. Admittedly, the person sued by 
the zamindat was the registered tenant whose 
name appeared m the books of the defendant’s 
sherislah and it was also admitted that the de¬ 
cree for arrears of rent was obtained prior to 
the date of the purchase by the plaintifi at a 
sale in execution of a decree passed by the 
Civil Court. Under the circumstances, the 
defendant was fully justified in proceeding in 
the manner he had done, and in the absence of 
any legal proof of fraud on his part, the plain- 
tiS had no right to question the legality of 
proceedings. MUSST. SUFUROONISSA v. 
SARBB DHOOPEE, 8 W.R. 384. [R., 3 B.L. 

R. 49 = 13 W.R. 461, Note; D., 13 SV.R. 449.] 

<10)—Sale of under-tenure *n execution of 
decree—Ac/X 0 / 1859—Sale of the interest of 
cultivator — Notice to aemindar.—Under s. 105, 
Aot X of 1859, an under-tenure may be brought 
to sale in execution of a decree for arrears of 
Trent, if there bo an arrear of rent adjudged. A 
person who has bought for valuable consider¬ 
ation the actual rights and interests of the 
defaulting ryots in a oertaiu land in execution 
of a decree of a Civil Court cannot be ousted 
by a zemindar, who subsequently purchased 
the ryot’s rights and interests in the land. 
Where a person has purchased the rights and 
interests of a cultivator, he need not under 
s. 27, Aot X of 1659, notify his purchase in the 
proprietor’s register. Maharaja Suttbes- 
OHUNDER Roy BAHADOOR V. MODHOOSOO- 
DUN PAUIi CHOWDHRY, W.R. 1864. Ac* X 
Rul. 91. [D., 13 W.R. 449 ] 

( 11 ) —Sale of under-tenures^Exeeution of 

decree.—Under s. 106 Aot X of 1659, an under- 
tenure is liable to sale in execution of a decree 
for arrears of tent for 11 years. Any party 
wishing to stay the sale, on the ground of hia 
being the proprietor of the uuder-tenure. must 
comply with the provisions of s. 106. COOBQA 

Pbbshad Bose v. Srbekisto Moonshee 
W.R. 1864, Aot X. Ral. 48. 

(12) —Ac/ X of 18.59, 35 . 77, 106, \01—Appli¬ 
cability — Sale of under-tenwes — O/atm— 
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Remedy of claimant. —Ss. 106 and 107 apply 
only to cases in which the existence of the 
under-tenure and the decree-holder’s right as 
landlord are admitted. They do not apply to 
cases in which they are denied and an adverse 
proprietary title as owner of tbs land is set up 
by the claimant. The remedy of a claimant 
who sets up such adverse proprietary title 
exists, unders. 77 of the Act, before the making 
of the decree- If he allows the decree to be 
he cannot afterwards be allowed to set it 
aside in executiou. GOLAM Ohqnder DBY 
V. Nuddiar Chand ADHEEKAREE, 16 W. 
R. 1. 

(13)—Ac/ X of 1859, S3. 105, 106-Sale of 
under-tenure—Irregularity—Stay of sale—Act 
VIII o/1365 (B.C.), 33 . 6 , 13.—Where an under¬ 
tenure has been transferred but the transfer is 
not registered in the serishta of the zamindar 
or superior tenant, the transferee is neverthe¬ 
less entitled as a person interested in the 
protection of the tenure to stop its sale in exe¬ 
cution of a decree under Aot VIII fB.O.l of 
1865, by paying into Court the amount of the 
decree, though be is not entitled unless the 
transfer is registered, to come in and allege 
that the person against whom the decree has 
been obtained was not the proprietor of the 
under-tenure, and was not in legal possession, 
Anundlal Mookerjee V. Khadika Per- 
SHAD MISSER. 12 B.L R. 489, Note = 20 W.R. 
69. [D., 22 W.R. 46.] 


(^^)'~l^^er-tenure, Sale of—Sale in execution 
of decree Arrears of rent — Enhancement.—k 
8 al^ ja ezeoutioQ of a deoreo for arrears of rent 
(at aa eobacoad rate) of a subordioate talook, 
which has been obtained against a party who is 
in possession of the talook by permission of thh 
owners, but who has no other right or title to 
it, will not bind those owners, even though 
their names be not recorded as tenants in the 
books of the zemindar. REDOY KiSSEN DUTT 

V. RamCOOMArSen,3 C.L.R, 231. (12B.L.R. 
484, D.) ' 


{}5)-Beng. Ac/X of 1^ {Rent Act)—Sale 
of jobe not liable to be set aside for non-attack^ 
ment and non-publication of sale proclamation 
—Purchaser of transferable jote not registering 
nis name m landlord’ssherishta—A?j 7 ^ec/.—There 
18 no provision in Aot X of 1859. which entitles 
a person to have the sale of a jote tor arrears of 
rent set aside on the ground of non atiaohment 
and non-proof of publication of the sale proola- 
mation. A purchaser of a transferable jote not 
registering bis name in the landlord’s sheristha 
has no locus s/andt as against a subsequent 
auotion-purohaset in execution of a decree 
agamst the recorded tenant. He has no ri^t 
to impugn such auction-purchaser’s purchase 
S, « Patit Shahu 7. Habi Mahanti, 
27 C. 789. (21 W.R. 94, E.) 

(16)—Sale of under-tenure—Sianding crops. 

The sale of an under-tenure under a. 66 of 
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Aot Yin of 1869 (B-G-) vests, in the auotion- 
puroheseE* a right to the staoding orops on the 
land, in the absence of proof of special oastom 
to the contra Ty, or unless the crops were excepted 
by the notification of sale. AFATOOLLA 
Sirdar v. Dwarka Nath Moitry, 4 C. 8i4 
»4C.L.R. 99. 

of undtr-tenureShare of 
owner of a portion thereof. —Where the plaintiil 
was the registered owner of an one-anoa out of 
a ten-anna share of a Jamma and had been 
regularly paying root, his share did not pass 
at a Bale m execution of a decree for arrears of 
rant of the entire ten-annas, the sale certificate 
relating only to the share of the owner of the 
ten-annas- BHUGBBRUTH BEBAH v. MONEE- 
BAM 6ANEBJEE. 4 C. 899. 

(18)—Decree for renl^Execution—Seile of 
superior under tenure — Subordinate under- 
tenures, effect on.—Where a superior under- 
tenure is sold in execution of a decree for 
arrears of rent, tne eubordinato under-tenures 
which are not oreated in good faith, but only 
to defraud the purohaset. ate not protected. 
DOORGA CHURN KUB SiRCAR V, ANOND 
MOTBE DEBIA, 3 W. R. 127. 

^g)_2?ep. VIII of 1819, s. 13. cl. Under¬ 
tenant sav*}ig superior tenure from sale bp de¬ 
positing amount of rentSuit to recover amount 
deposited—Acl VIII of 1859. s 1.—An under¬ 
tenant who had saved the superior tenure from 
sale by depositing the amount of rent due from 
the holders of that tenure for payment to the 
zemindar is not bound to apply to the Col¬ 
lector for immediate possessioa of the tenure 
thus preserved from sale, and he is competent 
to sue for the recovery of the amount depo¬ 
sited by him in the ordinary way without 
making any such application. The amount 
advanced is to be treated as a loan secured 
upon a mortgage of tbe tenuro preserved from 
sale and tbe party by whom the advance ia 
made has every right to recover it by an 
ordinary suit in a Civil Court, or by obtaining 
immediate possession through the Collector. 
AMBIEA DBBIv. PRANHARI DAS, 4 B.L.R. 
F. B. 77«18 W. R. F. B. 1. [R.. 12 O.W. 
N. 66-6 0.L.;. 695.] 

(QO)— SaleproeUtmation, effect of, with res¬ 
pect to description of propertg. —The declaratory 
portion of a sale proolamation is not, by itself, 
Buffioient to override the description of the 
property in tbe body of tbe dooument. 
DWARKA NATH V. ALOKB ORUNDEB SEAL. 
9 . 0 . 641. [R., 39 0. 818.]; 
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virtue of s. 34 of Aot VIII of 1869, be conduct¬ 
ed under the provisions of s. 249 of tbe Civ. 
Pro. Coda ; but it does not follow that a notifi- 
oatioD of sale of rights and interests under this 
last section is to nullify the provisions of 
s£. 59, 60 and 6G of the Rent law which 
provides that, if for arreiis -if rent due on a 
tenure, tbe tenure itself sold at Court 
auction, tbe auction-purchaser takes it free of 
all eocumbranoes. GiRISH CHUNDER Ghose 
V. MUSSAMUT Kalee Tara. 2S W.R. 395. 

J’.. 4 C. 855.] 

{2‘i)—'Execution sale of under-tenure — Decree- 
holder—Mortgagee’s right to notice. —A person, 
who advances money on the security of a 
tenure, upon terms which, if the money is not 
repaid, enable him to mtke the tenure bis own, 
and avails himself of those terms by foreclo¬ 
sure, is bound to fulfil the requirements o‘ the 
tenancy and the obligations of tbe person 
under whom he claims. So, if rent was due 
from tbe tenant (mortgagor! and tbe zemiodar 
obtained a decree for rent, the zemindar is not 
bound to give notice to the mortgagee of tbe 
tenure, before tbe former sells tbe same under 
tbe decree for cent. Laidlby v. Gunness 
ChunderSaH00,4 C. 438. (8 W.R. 96, Disc.) 

{23)—Execution of decree for rent—Sale of 
under-tenure—Ben Act VIII of 1869, ss. Gl, 
64.—In execution of a decree (or rent, the 
uuder-tenure can be sold only if the judgment- 
debtor is in receipt of the entire 16 annas share 
of tbe rent. Rai Dwarka Nath chakra- 
vuRTi V. Rai BUVRIDRANATHCHOWDHURI. 
8 C.L-R. 407. 

( 2 i)—Under-ienure—Decree for share of rent 
—Safe of portion of under-tenure tn execution 
— Validity of sale.—Where i sharer in a joint 
undivided estate obtained a decree for his share 
of the rent of tbe estate and brought to sale so 
much of tbo estate as bore a proportionate 
share of the jumma, tbe sale was not valid 
and conferred no title on tbs purchaser, as, 
under s. lOS of the Rent Law, tbe entire 
under-tenure, and not a part of it, can be sold. 
GOBINDGHUNDER ROY CHOWDHRY V. RAM 
CHUNDER CHOWDHRY. 22 W.R. 421. [Expl., 
12 C 464.] 

(25)— Act X of 1859, s. 108— Joint undivided 
estate—Suit by sharer /or his share of rent of 
under-tenwe—Distinct patta by sharer—Act 
VIII 0/1865, s. 4—S’iif for rent of undivided 
share. —A suit by a sharer in a joint-undivided 
estate for money due to him on account of his 
share of tbe rent of an under-tenure situate in 
such undivided estate, falls within tbe provi¬ 
sions of s-108. Act X of 1869. [R., 16 C-W.N. 

1034.] Where the owner of an undivided 
estate, by giving a patta and taking a kabuliat, 
lets bis share of tbe property to a teoant, and 
agrees to reoeive rent from suab tenant in res- 
peot of a tenure wbiob may oonsist of his on- 
divided share, a suit for rent of suob undivided 


(91)—Aof Vin of 1869 (B.C.). ss. 84. 69, 60, 
66—Sa2« under Jlent Lav—Right of auction- 
pUrcboeer— ‘Eneumdraneei*—The rent law pee- 
■aribse no epeoial prooedoce for sales of ondet- 
iSHUEitai. Mid oonsegttently sooh sales most, by 
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sharo, treated as a separate ani distinct under- 
tenure, m ly come under the provisions of s. 4, 
Act Vin (BO) of ISfiS DWARKANATH 
CHUCKERBUTTY V, DHUNMONEB CHOWDH- 
RAIN, Id W.R. S24. 

f26)— Act X of 1859. s. 103 - Saie under decree 
for rent of uortion of tenure—S<ile certificate 
passing right and interest of under-tenant — 
Nature of interest acquired by purchaser. —Suit 
for possession of laud purchased by the plaint* 
ifi in exeoutior) of a decree for rent. The rent 
suit bad be^n for balances due oa account of a 
7 anna rukknm of a tenure, and the sale certifi¬ 
cate purported to piss the right and interest of 
the defaultiug under-tenant. The schedule 
annexed to tho sale oertifioate indicated that 
only a portion of tho joie was oonoerned in tho 
sale. Held, that under b. 108. Act X of 1859, 
which applied to the case, the whole tenure 
could not be soli, but only the right and inter¬ 
est of the defaulting tenant. Con-^equontly, 
the plaiiitif! could not be entitled to more than 
the 7 anna share of tho tenure, which hslongsd 
to the defaultiog under-ten int. AUKBIL 
OHUNDER MOOKER.IBB v. CUUNDBR COOilAB 
Hitter, 22 W.R. 414- 

(27) —def VIII (B,C.) of 1869.3. 64—Sale 
of judgrnent deotor’s rights—Efi’ot on previous 
tale.—k sale under s 61. Act Vfll (B.C-) of 
1869, conveyed only the right, title and interest 
of the ju Igment-debtor and not tho tenure as 
in the case of a sale under s. 59 of the Act. 
Consequently, the deoision of the Pull Bench, 
21 W.R. 94, which provided that the right of a 
purchaser in execution of a ront-daoree prevailed 
over that of an earlier purchaser, h»d no ap¬ 
plication to the case of a sale under s. 64 of that 
Act. LUCFIMUN RAMANOOJ DOSS MOHUNT 
▼. Ram huree Roy, 22 W.R. 67. 

(28) —Renf sile—Purchaser of portion of 
Unure. privileges of Bengil Act VIII o/ 1869. 
J3. 69 and 6i,—A portion of tenure cannot bo tho 
subject of a sale under s. 64 of the Bengal Rent 
Act and the purchaser of the portion does not 
t&kOf with rospocC to his title, the ptivileges 
attaching to the purchase of an entire tenure 
under B. 59. RRILY v. HURCHUNOERGHOSB. 

?on C.L.R. 398. [Disc, d Expl., 

12 0. 464 ] 

(29) —Decree against one of several joint- 
holders of tenure—Interest sold irt execution, 
Tiow determined—Substance of execution pro¬ 
ceedings, rathir than form, should decide ques¬ 
tion—Decree for rent—Minager and sole regis¬ 
tered owner of Unure—Execution sale—Bengal 
Act, VUI of 4889, ss- 69, 64.—Where it is clear 
from the proceedings, (in execution of a deereo 
against one of several joint-holders of a tenure) 
Ibatwbat is sold, and intended to be sold, is 
the interest of the judgment-debtor only, the 
•Me mus.. be confined to that interest, although 

he decree-holder might have sold the whole 
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tenure, if he had taken proper steps to do so, 
or although the purchasers may have obtained 
possession of the whole tenure under the sale. 
{Illustrated by 6 I.A. 47). But if, ou the other 
hand, it appears that the judgment-debtor has 
been sued as representing the ownership of the 
whole tenure, and that the sale, though purport¬ 
ing to bs of the right and interest of the judg¬ 
ment-debtor only, was intended to be, and 
in justice and equity ought to operate as a 
sale of the tenure, the whole tenure must 
then be considered, as having passed by the 
sale. (Illustrated bp 6 I.A. 233 ) [Appl., 23 
0. 302; Dist. and Doubted. 13C.W,N. 270.] 
If the question in the case stated above is a 
doubtful one on the face of the proceedings, or 
one part of those proceedings may appear 
inconsistent with another, the Court must look 
to the substance of the matter, and not the 
form or language of the proceedings. [R., 
14 B. 597.] Where, therefore, a decree for 
rent was obtained against only one of the throe 
joint-owners of a tenure, who was not only the 
manager, but the solo registered owner (in the 
sherista of the aemindar), held, or the principle 
stated above, that as the judgment-debtor 
represented bis brothers, who were equally 
liable for the decretal amount, the whole 
tenure passed iu execution sale, especially as 
the decree-holder in the oa«o was uuable, on 
account of her ownership of a share only in the 
aemindari, to sell the whole tenure under s. 69 
of the Rent Act, and as she had in consequence 
only to proceed, as she did, under s. 64 of the 
Act. Jeo Lall Singh v. Gunga pebshad, 
10 C. 996. [F.. 26 0. 677; Appl, 2 N.L R- 101; 
Expl.,i C.L.J. 68=10 C.W.N. 176 ; Disi., 6 
O.W.N. 302, 1 O.L.J. 500, 9 O.L.J. 479 = 13 
O.W.N. 746.] 

(SO)—Registered tenant’s right, title and 
interest — Execution-sale — Effect—Nature of 
interest passed. —As the law required ten¬ 
ants to register their names in the landlord’s 
office, unregistered co-owners of a tenure, by 
their omitting to have their names registered 
must be taken to have acquiesced in the regis¬ 
tered tenants representing thorn in their 
dealings with the landlord. Where a suit is 
barred, and a decree is obtained against the 
registered tenant alone, under circumstances 
binding against the whole body of unregistered 
co-owners whom ha represents, the sale in 
execution of the decree, though it was in 
terms of the right, title and interest of the 
judgment-debtor, really passes the rights of the 
unregistered co-owners. NlTAYI Behari SAHA 
Paramaniok V. Hari Oovinda Saha, 28 G. 
877. (10 0. 996. F.; 61.A.47,70. 357, 23 0.802; 
B.,‘12 0. 24, 17 0. 390, D) [F., 25 A. 57=22 
A.W.N. 190,2 N.L.R. 101; ft., 16 O.P.L.R. 19, 
29 0. 813,13 O.W.N. 110; O., 27 0. 645, 60.W. 
N. 802.1 O.L.J. 600, 9 O.W.N. 843. lOO.W N. 
176= 4O.L.J. 68, 9 O.L.J. 479 « 13 O.W.N. 746.] • 
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(8U—Ss. 15,16. 36, Bengal Tenancy Act 
(VIII 0 / 18851—Higfct to recognition by the 
heirs of an occupancy raiyat—Sale in execution 
of rent’decree ogainst some of several heirs of a 
recorded tenant—Effect.—On the death of an 
oocupancy-teoant, who was a recorded teoanb, 
his right will devolve on his heirs. So, the 
heirs of the last recorded tenant, with respect 
to an occupancy-holding, are entitled to claim 
recognition from the landlord. If the latter, 
ignoring them, brings a suit for arrears of rent, 
and in execution of a reot-deocee thereof, sells 
the whole jama (tenure and not an occupancy* 
holding), the right of the former is not affected. 
ANANDA KUMAB NASKAR V. HARI DASS 
HALDAR. 27 0.543=4 C.W.N. 608. (26 0. 

677; D.\ 24 0.642, 26 0. 615, B.) [B., 2 N. 
L.R. 101, 13 C.W.N. 1110 ] 

(82)—def VIII (B.G.) of 1869, 3. 64-Sale 
of ganti — Gaotidarae right against under¬ 
tenants.—In a suit (or arrears of rent, the 
defendants pleaded that no relationship of 
landlord and tenant existed between them and 
the plaintiff, and the Oaurt found that the 
plaintiff was the sole owner of an estate of 
which tbe ganlidar held in part, that is to say, 
as to a 12 anna share of his under-tenure, he 
being liable to pay the rent of the other 4 
annas to the owner of the neighbouring estate. 
Plaintiff brought the ganli to sale in execution 
of a decree for arrears of rent due on the 12 
anna share and purchased it himself, and the 
decree not being fully satisfied caused. the 
tenant right in the 4 anna share to be sold and 
purchased it aUo. Held that b. 64 of Act VIII 
(B.O.) of 1869 did not apply, because the plaint¬ 
iff was not a sharer in a jMnt undivided estate 
and that by his purchase, the plaintiff had 
become the absolute owner of the 12 annas' 
ganti, that is to say, of the share which (ell 
within his estate, and as to the other 4 annas, 
he had acquired the right, title and interest 
of the last registered tenant. The result of 
that was to place him in the position, ae against 
the UDder-tenants, of holding the 16 annas* 

■ gantidaree right subject to some possible ques¬ 
tion to be raised as regards the ultimate right 
to the 4 annas, which question, however, did 
not ooDoetn the undec-teoante, they being 
bound to pay to the plaintiff as de facto ganti- 
dar, unless any of them should be found to 
have occupied the land withnnt payment of 
rent. JOaBNDBO OHDNDBB GHOSE v. 8B0- 
NA KALEE, 24 W.R. 8t3. 

(83) —Act XI of 1869, s. 64--I.ease of share. 
—A lease of a share is protected under e. 64 
«( Act X( of 1859. That section does not apply 
■only to inoumbranosB affecting the whole 
esbste. Kales Poddo Ohosb v. Monohub 
UOOSBBJBE, 7 W.R, 29S. 

(84) — hy Qovemment to plaintiff's pre- 
‘tdffpeetere—Recognition of plainft^*e talook— 

0. IX—7 


-i.—U nder-tbnuersand portions 

OP, Rale of— concluded, 

Absence of disclaimer of talookdaree right bp 
plaintiff—Estoppel of Government.—PJaiuliff 
sued for confirmation of bis right as a shikmee 
talukdar under the Zemindar, the Government 
who became the purchaser of the estate under 
a sale for arrears of revenue. The Government 
pleaded that plaintiff bad taken from it farm¬ 
ing leases and executed kubooleuts inconsistent 
with the e.xistence of the talook and that there¬ 
fore it was now incompetent to bins to claim 
under a title which, on the supposition that it 
once existed, be had advisedly relinquished. 
Held that Governmeut had recognized the 
talook of the plaintiff and bad sold it (or arrears 
of rent to parties from whom the plaintiff 
claimed ; and no clear disclaimer of his talook¬ 
daree title bad ever been made by plaintiff. It 
was not competent to Government to deny the 
title of a tenure which they bad. by selling 
once, guaranteed to the purchasers JEEDUN 

Singh burmono v. The Oollisctok of 
BACKERGUNGE. 2 W.R. 77. 

(35i— Rent—Attachment of under-tenures — 
Legality of claiin.—There is no law author¬ 
izing the attacbmeob of an under-tenure for 
arrears of rent, unless express power to do so 
be reserved in the lease. Rents becoming due 
after tbe right o( the plaintiff to continue in 
possession legally ceased, cannot be recovered 
by a landlord who thus wrongfully kept bis 
tenant out of possession. MUST. BlBEE 
COOLSOOM V. DHUNPUT SlNGH. 7 W.R. 293. 

See APPEAL —ORDERS, 5 W.R. Act X, 
Rul.3S. 





-j.—M iscellaneous. 

(1) —Benf sale under Beng. Reg. VIII of 

1819—Police of Sale—Mode of service—Vali- 
dilp o/salc.-The procedure laid down in Reg. 
VIII of 1819 as to service of notice must be 
strictly followed to give validity to a sale 
under it; so that where service upon the 
defaulter personally was proved, but not 
service at hie Kaohari, held, tbe sale 9 *u 8 t 
be sot aside Makoubd Zamir v. Abdul 
Hakim, 2 C. 67. (9 0. 619=l0 I.A. 19. 9 C. 

931. P.) IF., 27M. 94=13 M.L.J. i10 \Appl., 
19 C. 699; Expl. 19 C. 703.] 

(2) —Suit for share of arrears of Tent~-Juris¬ 
diction—Act VIII (B.O.) of 1869, 8.29—Limita¬ 
tion— Deduction- —A suit against putuidars 
under Act X of 1659 to recover half tbe rent 
raentionod in their kabuliyat having been dis¬ 
missed on tbe objection that plaintiff's co- 
sharer bad not been joined as co-plaintiff, and 
that judgment having been upheld in appeal, 
plaintiff brought a fresh Buit under Act X of 
1669, making the oo-ebarer a defendant. 
Defendants again objected that the question 
as to plaiotifl'a share being still open it could 
nob be decided in tbe Collector's Court. This 
soit was also dismissed, and the dismissal 
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Sfl/e—continued. 

-3.—Sale for Arrears of Rent—conttnaed. 

- 7 .—Miscellaneous— contiwacd. 

upheld on appeal. Plaintiff then brought her 
suit in the Civil Court. Held that s>. 19, Act 
VIII (B.C.) of 1669 mas not applicable to this 
suit, which was for a fractional share of cer¬ 
tain arrears of rent after determination of a 
question raised by defendants for their own 
purposes, and came under the ordinary Proce¬ 
dure Code, Act VIII of 1859. Utld that plaint- 
iO was, under s. 14, Act XIV of 1859, entitled 
to an allowance of the period during which 
she was bona fide prosecuting her claim in the 
Keveoue Court which from defect of jurisdic¬ 
tion, mas not able to try it. HARISCHEN- 
DRA DUTT V. SrIMATI JOGADAJJBA DaSI, 
8 B L R. 190. Note = 16W.R. 61. , 16 W.R. 

287 ; D., 8 B.L.R. 180=16 W.R. 235.] 

(3)— Execution by Civil Court not ipso facto 
legal — Persons not pnrftcs to decree or exempted 
from it, not liable to be proceeded against^Ten- 
ure, how far liable for its own a/rears. —It was 
urged on special appeal in this case : 1 st.—That 
cl. 6 , s. 23, ActX of 1859, contemplates suit 
only lor illegal ouster, and as plaintiff’s ouster 
was by process of Court,—i.e., under orders of 
the Civil Courts, there was no illegal ouster, 
and consequently plaintiff's action was not 
maintainable. 2Dd.—That every tenure is 
hypothecated for its own arrears so that every 
tenant of such tenure is liable to ejectment on 
failure to pay any rents due on the tenure and 
that thus the plaintiff was liable to be ejected 
from the tenure of the defaulter as be had not 
paid the arrears, and, consequently, there was 
the absence of any such illegal ejectment as 
could warrant the lower Couttsgiving the plaint¬ 
iff a decree for possession. Both of the above 
grounds mere held by the High Court to be un¬ 
tenable. On the first, the Hig4 Court observed 
that the fact of there being action under pro¬ 
csss of a Civil Court does not make such action 
ipso facto legal, Such an action would be 
illegal where it has been taken sgainst persons 
who are nob parlies to the decree or, as was 
the case with the plaintiff here, or are distinct- 
ly exempted from the operation of the decree 
with.possession reserved in express terms. On 
the second plea, the Court remarked that it is 
only when tenures are sold for their own 
arrears that there is a hypothecation and a lia¬ 
bility of the tenure itself, in other hands than 
the defaulter’s ; for the arrears, and. that even 
then each case must be decided by its own 
circumstances, Umrut Lall Bhose v 
SOORUBEE DOSSEE. 2 W.R, ActX, Rul. 86 . ‘ 

(i)—Execuiionsale~Rent~Hypoihecation— 

AclXo/1859,s. 112.—The sale byaCivil Court 
of a judgment-debtor’s rights and interests in 
a tenure in execution of a money-decree is if 
not tainted by fraud, a good sale for what it is 
worth, and the same property cannot be re¬ 
sold in execution of a decree for arrears of rent 
against the former tenant. The produce of the 
land 18 by law {a. 112, Act X of 1859) hypothe¬ 
cated for the rent ;,*yable in respect thereof, 


6 ’a/e—continued. 

-3.— Sale for Arrears of Rent — continued.. 

-Miscellaneous— confinued. 

but not the land itself. TiRTHANUND- 
Thakur V. Paresmonjha. 10 B.L.R. 142, 
Note = 13 W.R. 449. [R., 15 W.R. 319. 10 B. 
L R. 139. P.C.=17 W.R. 197 = 14 M.I.A. 330.] 

( 6 j—/lcf IV 0 / 1870 (BC.), 5 . 15-'’Holds a 
tenure diiecl from the Collector,” meaning of 
ine expression—Reg. VI of 1822 —The worda 
“holds a tenure direct from the Collector ” as 
used in s. 75. Act IV of 1870 (B.C.), describe 
tenures which the Collector has himself created, 
during his management of the minor’s estate,, 
under bis powers as manager. It is only those 
tenures which are so created that are described 
as being held “under tbe Collector” in Reg. 
VI of 1822. Kala Bibee v. the Collector 
OF Chittagong. 23 W. R. 362. 

(6) — Priority among putnidar’^Creditor and 
other decret^holders of darputrxidar—SurplxiS^ 

proceeds of darputni after satisfactxon of 
prior retit'dccree^y^hote tbo balance of the sale* 
proceeds of the darputoi, after satisfaction of 
the putoidar’e decree for arrears of rent, was 
attached by the same putnidar, in ezecution o£ 
a subsequent decree for arrears of rent, for the 
current year, along with holders of other ordi* 
nary decrees against the darputoidar, it was* 
bold that tbe putnidar could claim no priority 
over tbo other creditors and the surplus sale 
proceeds in the hands of tbe Collector were* 
simply assets ol the darputnidar liable to be 
divided rateably amongst bis judgment credi* 
tors, grish Chunder Mundal v, Doorqa. 
Doss, 5 C. 494. 

(7) Sole of patniiQluq^Suit to setaside^^ 
Suit to set aside a sale of Putni 2aluk$f for 
arrears of rent, on tbe ground of an irregular¬ 
ity in the proclamation of sale, as the lease 
was alleged to be held by the lessee in the 
benamee, and that the proper parties’ name 
did pot appear, dismissed, tbe Ikrarnamah 
creating the alleged trust being declared a 
forgery. MUSSUMAT KRIP0M07E DBBIA 

V. Gbrischundbr Lahore. 8 M.I.A. 467 

Sar. 805. 

( 8 ) —Decree for arrears of rent^SaleSur- * 
plus sale proceeds, right of unregistered tenant 
fc.—Where, in ezecution of a decree for arrears 
of rent, tbe tenure has been sold and there is 
a substantial surplus after satisfying the 
landlord’s claim, an unregistered tenant who 
is tbe purchaser of a share of tbe tenure after 
the date of the above decree can maintain a 
suit for recovery of his share of the surplus 
sale proceeds, Matangiki CHAUDHURANI 
v^. SREENATH Das, 7 C W,N, 652. (B., 9 
C,L.J, 479 = 13 aW.N, 746.] 

(9) Transferable cultivating tenure—Sale 
tn execution—Prior incumbrances. —A sale in 
ezecution of a decree for arrears of rent due 
on a transferable cultivating tenure does not 
void incumbrances created by the defaulter^. 
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Sale —continued. 

-3.—Sale for irreara of Rent—cotifinued. 

■ ■■ Miscellaneous— con<ini/erf. 

but ie eubjeot to prior incumbrances. SHAM- 
BHAIi DOBEY V. HAZABI MlSR AND BAM 
DAS. A. W. N. 1882, 11. 

(10) — for arnars of rent—Execution 
sale—Suit to (el nstde —Right of plaintiff .— 
■Where T obtained a decree declaring bis right 
to and giving him possession of, a certain jofe 
which was sold in execution of a decree for 
arrears of tent due from the former owner of 
the jote, and tbe appellate Court upset the 
decree on tbe ground that tbe plaintifi bad no 
focus afandi, be not having deposited the rent 
or given security end thus stopped tbe sale, 
held that there was no authority or any coun¬ 
tenance for this in law- KOONJO BEHABEE 
BOY V. KAUINEB SOONDUBBB DEBIA, 19 
W.R. 230. 

(11) — Tenure purchased in execution of decree 
for current rent not saleable for arrears of for- 
nur years, such arrears recoverable from former 
proprietor- —A tenure purchased in execution 
of a decree for the current rent, that may be 
due therefrom, cannot bo again r^-sold for tbe 
arrears that bad accrued in respect of the rents 
of former years. The arrears of the former 
years, having become the personal debt of tbe 
former proprietor, would have to be recovered 
from him. The tenure itself should be deemed 
to have been hypothecated for tbe rent of the 
current year and sold therefore (or tbe arrears 
of the current year. MUSSAUUT LuteefUN 
V. SHAIKH MEAH jAN, 6 W.R. 112. [A’., 12 
0. 697.] 

(12) — Sale of tenure for arrears of rent — 
Surplus sale proceeds —Suit by one eo-shcrer 
against the other—Suit for share of proceeds of 
immoveable property — Jurisdiction of Small 
Couse Court. —Where a tenure belonging to 
two co-owners was sold in execution of a decree 
for rent against one co-sharer, and tbe sale 
proceeds, after satisfying the decree, were taken 
by such oo-sharer, held, a suit by tbe other 
QO'Sbarei to recover hie moiety of the sale pro¬ 
ceeds would lie against tbe former. Tbo value 
of immoveable property is not within the 
purview of s. 6, Act XI of 1666 ; such a suit 
is not cognisable by a Small Cause Court, and 
a second appeal will lie, BAM OoOMAB SEN v. 
BAMComuIiSBN, 10 0. 888. 

(18)— Tenure, execution sale of—Non state¬ 
ment of awounf of rent in sale-proclamation— 
Material irrtgularUy—Decree by sharer of rent 
—Execution sale oj porlicn of tenure— Validity, 
—An omiesion to state tbe amount of rent 
payable in respect of a tenure in (be sale-pro- 
olamatioD of an execution sale is not a material 
irregularity under s. dll of tbe Civ. Pro. Code, 
though perhaps an over-statement of such rent 
night be such an irregularity, as tending to 
iMsen tbe price at which porohasers might be 
^ willing to buy. In execution of decree for 
^ ■mataof rent obtained by a sharer in a tennte, 
< f ■ Ik U^t seoMary that the entire tenure ihonld 


Sd/e—continued. 

-3.—Sale for Arrears of Rent— concluded. 

-j.—M iscellaneous— concluded. 

be sold ; such sharer being entitled only to tbo 
right, title and interest of tbo judgment- 
debtor. and having no lien on the tenure, a 
sale of half the tenure only, the other half 
having been sold in execution of a mortgage- 
decree, w.ns held a valid and good one. 
MOHENDRO COOMAR DUTT V. HEERA 
MOHUN COONDOO, 7 C. 723. 

(14)—Sq/c—W oficc—Fa/ue of the purchase-— 
The notice of the interests to be put up for sale 
is alone what mu?t be looked to as afiording an 
estimate of tbe value and extent of tbe pur¬ 
chase. WOOMAKATH ROY V. JOYUNTEB 
DEBIA, W R. 1864. 59. 

-4.—Sale for Arrears cf Revenue andCees. 

а. —General. 

б. —DEPOSIT OF MONEY AND STAYING 

SALjEj > 

c.—P roceeds OF sale. Bight to. 

^.^pURCHASEBS, RIGHTS AND LlABI* 

LITIES OP. 

e.—BALE OF SHARE OF ESTATE. 

/.—Setting aside sale and its 

EFFECT. 

g.—T enures that are protected 

IN SUCH SALES* 

he—MISCELLANEOUS. 

-a.—G eneral 

(1) Aftearsof land revenue—QovernmenVs 
power (osell Zand.—Whenever tbe land revenue 
is in arrears, Government is entitled to sell the 
land, whoever may be the defaulter, and thus 
to realise its due. BALKRISHNA VaSUDEV v. 
MADBAVRAO NABAYAN, S B. 73e 

(2) —Burden 0 / proof —SaJe of portion of 
zemindar % for arrears of revenue—Rights of pwr- 
choser.—Plaintiff, as purobaaer at a revenue 
sale for arrears of revenue duo on a zemindari, 
sued for arrears of rent collected b; tbe defend¬ 
ant who was ID occupation of a portion of tbe 
property purchased by plaintiff. Defendant 
contended that tbe portion occupied by him 
was, when it was waste and uncultivated, 
granted by a former zemindar to bis predeces¬ 
sor in title, under a pottab, that tbe grautee 
brought the waste under cultivation and bad 
ever since been in possession ; he also contend¬ 
ed that tbe lands so held by him were not 
included 10 the assets upon which tbe perma¬ 
nent assessment was fixed. Tho lower Courts 
had found that the plaistiff failed to make out 
that tbe lands in dispute bad been included in 
the Permanent Settlement and that tbe de¬ 
fendant bad made out the grant under which 
he claimed* Reid that tbe plaintiff having 
failed to establish that tbe lands had been 
included in tbe Permanent Bettloment, tbe 
revenue sale could give him no titlOi Tbe suit 
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Sale —continued. 

-4.—Sale for Arrears of Revenue and Cess 

— continued. 

-a.- General— coniinMcd. 

v?as accordingly dismissed. SREB RAJA ROW 
Venkata Niladry Row v. Vutchavoy 
VENKATAPUTTY RAZ, 5 W.R. P C. 80. 

Equitable charge—Suppresaion of such 
a charge at a revenue sale, effect of, —A purcha¬ 
sed certain villages in the name of his son B. 
A being indebted to C, executed a mortgage- 
bond. and deposited the title-deed of these 
villages with C as security for the debt. C. 
afterwards, sued A, for recovery of the mort¬ 
gage debt, aud ul'imately obtained a decree in 
his favour. Pending this suit A died and 
was succeeded by B, his heir, against whom 
the .suit was revived. B became a defaulter 
to Government, when the Government authori¬ 
ties seized the villages, and took steps for 
bringing them to sale to satisfy the Govern- 
mont demands. 0 informed the Government 
officer of bis claim, and petitioned to have the 
sale stayed, but the Collector sold the villages 
as the property of B, supprei^sing the notice 
of the equitable charge of G upon the 
villages. 0 then sued B. the Collector and the 
auctiou purebasers, claiming to be entitled to 
the sale-proceeds of the villages in the hands of 
the Government in satisfaction of bia mort¬ 
gage-debt. Tho Sudder Dewanny Court dis¬ 
missed the claim of the plaintiS on the ground 
that the decree, made in the suit against A, 
was against the efieots of A, and only applied 
to such properly as B was in possession of at 
that time ; that, as it bad been sold to realise 
the demands of Government, the decree did 
not apply to the villages. Such judgment, on 
appeal, reversed. Judicial Committed bolding ; 
First, that the suit was properly instituted for 
recovery of the sale-proceeds in possession of 
Government, as the decree obtained by 0 
against B operated as a conversion of the es¬ 
tate of A, making it assets in B's bands, which 
Chad a right to follow. Sec'-'ndly, that, as 
the Government bad notice of C’s equitable 
charge upon the villages, and suppressed that 
fact at the auction-sale to the purchasers, 
there wns a clear equity in C to call upon the 
Government for payment out of the auction- 
proceeds received by them, and to have an ac¬ 
count directed of the amount received by the 
Oolleotor from the sale of the villages with in¬ 
terest, so far as the amount received would 
extend to the payment of his mortgage-debt. 
Douglas v. The Collector op Benares, 
5 M,I,A. 271*1 Sar. 

(4) — Right of auction-purchaser—Act I of 
1845, s. 26.—An auotioQ-purobascr of a zemin- 
dari at a sale for arrears of revenue is not en¬ 
titled, under s. 26, Act I of 1845, to eject a 
holder of a lakhiraj tenure though held under 
an invalid title. DOORGA Pershad Chow- 
DHRY V. Rajendra Narain Roy, 2 Hay 
121 . 

(5) —R<’J7. VIII of 1819—Purchaser of under- 
teuure—Decision against defaulting putnidat— 


Sa/e—'CODtinued. 

-4.—Sale tot Arrears of Revenue and Ceas 

—continued. 

-tt.—GENERAL—continued. 

Res judicata.—In the case of a person pur¬ 
chasing an under-tenure sold at the suit of the 
landlord, the purchaser is entitled to acquire 
rights higher than an ordinary purchaser by 
private contract only to the precise extent 
to which such privileges ate conferred by ex¬ 
press terms of law. The purchaser of a ptilnee 
talook is not entitled to set at naught all deoi- 
sions arrived at against the defaulting putnidar. 
Taraprasad Mittra v. Ram Nirsinq Mit- 
TRA, 6 B.L R. App. 5=14 W R. 283, [Expi., 
12 C. 82; B., 34 C. 868 ] 

(6) —Safe for arrears of revenue — Auefton- 
puTchaser /rom Government—Dependent talooh 
— lalookdari right —Estoppel.—At a sale foe 
arrears of revenue, Government purchased a 
pargaonah containing a certain talook belong¬ 
ing to A. The talook was not cancelled and 
the Government made successive temporary 
settlements with A in which bis talockdari right 
was recognised. The right and interest of 
Government in the pargannah were afterwards 
sold to B who ousted A. A afterwards joioed 
with C in taking a putni lease of the same land 
which bo bad in the talook. Held, in a suit by 
A agaiost B and C, that bis conduct estopped 
him from recovering possession of the defend¬ 
ant talook from which be was ousted by B. 
GOOROO Pershad Ohuckerbutty v. bani 
Nath chuckerbutty, 2C.L R. 216. (13 M. 
I.A. 317, 13 W.R, 24, D.) 

(7) — Bombay Survey Act I of 1865, s. 36— 
Purchaser — Begistralion—Tender — Collector's 
refusal to accept rent tendered by defaulter's 
mortgagee.—Tho purchaser at a revenue sale, 
held in default of the payment of assessment, 
takes free of all incumbrances, although the 
revenue authorities without otherwise depriving 
the defaulter of his right of occupancy, under 
s. 36 of the Bombay Survey Act I of 1865, have 
only sold his right, title and interest, What 
operates to create the property recognised as a 
right of occupancy in the entry of the occu- 
panl's name in the Collector's books, A mere 
memorandum, therefore, declaring a person to 
be the successful bidder at the sale is not an 
instrument creating or declaring an interest in 
immoveable property, and requiring registration 
under s. 18, Act XX of 1866. The Golleotor 
may be responsible to the mortgagee of a revenue 
defaulter for refusing to accept the tender made 
by him of the Government rent, but if bo does 
refuse it and the land is sold, the title of the 
purchaser is unimpeachable. GncLABHAI 
Bhikaridas v. Pranjivan Ichharam, 11 
B.H.C. 218. [F.. 5 B. 73 : i?., 1 B. 577.] 

(8) — Ben. Act X o/ 1871, sale for arrears of 
Road Cess under—Right of purchaser.—Vfheto 
a portion of a mortgaged lakhiraj property had 
been purchased at an auction sale for arrears of 
road cess due under Ben. Act X of 1871, held 
in a suit by the mortgagee upon the mortgage, 
that the land so purchased was not saved from 
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- i. —Sale for Arrears of Revenue and Ce» 

—continurd. 

a—Q eneraIj— continuid, 

liability on the moitgege bond, but that the 
entice piopeciy was liable to be sold in satis* 
iaotion ot the claim in the suit- UUACHUBH 
Bag V. AJADANNIS34 BiBEB, 12 C. 430. 

(9)—Sale in rccecution of decree for arrears — 
hiability of purcfiaser for rent for period ante¬ 
rior to sale —Noti/icarton of sale—Bengal Te¬ 
nancy Act VIII of 1885,8. 65.—Where a tenure 
oc boldiog was sold in execution of a deoree for 
rent with a notice tbac it was saddled with 
liability for arrears of rent foe a period anterior 
to the date of sale, it was held that the put* 
chaser was liable for the rent of such period. 
HARADHAN OHATTORAJ V. KARTIK CHAN¬ 
DRA CHATTOPADHTA, 6 C.W.N, 877. (24 0. 
37, B ; 21 0. 169, D.) 

( 10 )—Kistbuody —Revenue fixed by monthly 
instalments—Sale for arrears of monthly kist 

_ Reg, V of 1812 —Liahilifi/ of whole estate to 

sole—Surety bond for payment of kist-Liabi- 
lily of zemindari tosale. —A written instrument 
or kistbundy, for securing the payment of the 
kist by monthly instalments, though usual 
and advisable, is not necessary to entitle the 
Government to enforce such payment, if the 
revenue be a fixed monthly kist or instalment. 
By Regs. XIV of 1793 and VII of 1799. 
the Govornor-Qenetal in Council may legally 
order a sale for the arrears of a monthly instal¬ 
ment of revenue before the close of the year, 
but to warrant that act, there must be an 
arreat of a previous year ot of a monthly 
instalment. By Reg. V of 1812, if there 
be -an arrear of tbo annual assessment or of a 
fixed monthly kist or instalment of that assess¬ 
ment unpaid on the first day of the following 
month, the Governor General in Council may 
order a sale and the Board of Revenue may 
diieot the whole estate of the defaultiog 
zemindar to be sold. Where the monthly pay¬ 
ments are fixed and ascertained, the Govern¬ 
ment does not forego the right of selling the 
zemindari if default should be made in paying 
these inelalments, by taking a bond from 
sureties, by which the estates of the sureties 
also were rendered liable for the due payment. 
KIRT CHDNDBB ROY V. THE GOVERNMENT. 

6W.R P.O. 41=1 UI.A. 383=1 suthep. 63 = 
1 Bar. 181. 

(11 & 12)—Mortgagor and mortgagee—Failure 
of mortgagor’s widow to pay revenue—Deposit of 
money by mortgagee to prevent sale—Action by 
mortgagee under Act I of 1846— Decree against 
widow, executable only against her interest .— 
The owner of a talook having mortgaged it, died 
leaving a cbtldless widow 8.K., who continued 
Inposeession of the talook. Bespoodeot was 
the daoghtec ot the mortgagor by a previous 
marriage. The mortgagee died shortly after¬ 
wards leaving 8.G<. hie widow, who became 
entitlsd to the rights of her hasband as the 
1 Tftoytgvga* of the talook. 8.K., having failed 
^ cevenoe due to Government, the 
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talook would have been put up for sale and sold 
under Aot I of 1845. if 8 G.. in order to save it 
from sale, had not borrowed and deposited the 
necessary amount to discharge this debt. On a 
decree having been obtained by 8.G., against 
S.K , the rights and interests of ihe former 
under that decree had been transferred to the 
appellant. Tbe question raised on this appeal 
was, wheibet the appellant was entitled to 
charge on the talook and to have it sold in its 
entirety to pay the amount of the money paid 
to the Government as revenue. Their Lord- 
ships of the Judicial Committee were of opinion 
that what they had to decide was not whether 
such a charge originally existed or subsisted at 
present, but whether appellant could enforce 
such a charge in tbe present suit. Tbe question 
was not whether one who pays the arrear of 
the rent does not acquire thereby a charge on 
the talook which be saves from sale, but 
wbotber. if he seek to enforce that right, he 
must not do so in a suit properly framed for that 
purpose and not merely in a suit confined to a 
personal remedy against the person in posses¬ 
sion of the talook Their Lordships, held, con¬ 
curring with the opinion of the High Court, 
that where the person who had paid the arrears 
sought re-payment only under s. 9, Act I of 
1845. as against the person in p issession of the 
talook having but a limited interest therein, 
and confined his suit to that object, tbe decree 
80 obtained against tbe person in possession can 
only be made efiectual against the property of 
that person, including such intere-.t as she had 
in the talook Their Lordships wished it to be 
understood that the above ruling should not bo 
taken to impair tbe general rule that in a suit 
brought by third person, the object of which is 
to recover or to charge an estate of which a 
Hindu widow is the proprietress, she could, as 
defendant, represent and protect tbe estate, as 
well in respect of her own as of tbe reversion¬ 
ary interest. NUGENDBB OHUNDER GHOSB 
V. 8REEMUTTY DOSSEB. 8 W.R P C. I7 = ll 
M.I A 24l = 2Sulher.77 = 28ap.278. [Appr., 
24 W.R. 306; Rel.. 30 C. 794-7 C.W.N. 609; 
R., 17 W.R. 421, 22 W.R. 411. 1 C. 133-2 I. 
A. 276, 2 0. 222, 3 C. 198, P.C. = 1 C.L.R 49 
= 4 1 A. 247, 2 O.L R. 638,4 0. 539-60.L.R. 
28. 5 0. 144-4 C.L R. 465. 5 C. 425=5 CL. 
R. 112. fl C. 617, 8 0. 898 = 10 C.L.R. 505, 4 
A. 532-2 A.W N, 133, 6 B. 5G4. 7 B. 91, 10 
0. 823. F.B., 8 A. 384. 11 B. 119, 11 B, 313, 
14 C. 809, P.B.,14 A. 273. F.B., 22 0.974, 
20 B. 338, 22 B. 440. 22 M. 332 = 9 M.L.J. 166, 
8 Bom. L R. 322. 26 B. 437 = 4 Bom. L.R. 90. 
6 Bom. L.R. 885, 26 M. 696, F.B., 6 O.L.J, 
490. 17 M.L.J. 160; Cons., 13 A. 195 = 10 A. 
W.N. 228 ; D., 23 W.R. 174.] 

for arrears of revenue—Revenue 
Sale Law (Ben. Act XI of 18591—Revenue, 
payable in several kists—Broprieior, if entitled 0 
pay entire demand in last kiet .— A proprietor ia 
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bound to pay the revenue of a kisb within the 
date fixed by the Board of Kdvenue for the 
payment of that pactiouUt kist, and is not 
eutuleJ to pay the whole demand on the date 
fixed for the last kist| and so where he mikes 
default in payment of one kist, his estate is 
liable to be sold for arrears of revenue on any 
subseauent day. KALI PROSUNNO BOSE v. 
Krishna Chandra, 7C.W.N. 870, 

(141— Arrears sent bf/ revenue money-order in 
time but Towiz number wrongly described— 
Sale of estate—Land Revenue Rules, R. ‘25— 
Duty of Collectorate to point out mistake—Sale 
set aside. —Thi exact amount of revenue due in 
respect of an estate was sent by a revenue 
money-order to the Collectorate, but the estate 
was described by a wrong Towie number. Tne 
Collectorate credited the amoun', lu the estate 
covered by the wrong number and brought to 
sale the estate in respect of which the money 
was remitted, the remitter having been lulled 
into a belief that the amount was properly 
credited by metns of a receipt sent by the 
Collectorate. In a suit to sat aside the sale, the 
defence relied on an endorsement ou the back 
of the money order ih^t the remitter would be 
liable for any mistake and the Collectorate 
would be guided by the Towie nuuib-.-r men¬ 
tioned in tbe money-order. Held, that, not- 
witbstandi ig the existence of the endorsemeot 
on the money-order, tbe sale v,raa liable to be 
set aside, as under R. 25 of tbe Lind Reve¬ 
nue Rules, it was the duty of the Collec¬ 
torate to draw tbe atteotion of tbe remitter 
to the mistake and give him an opportunity 
of rectifying it. Tbe endorsement did not 
relieve tbe Culleotorate from this responsibility. 
8YED SHAW HAMID HOSSEINSAJADA NASIN 
V. CHOWDHRY SHAIK MUKHDUN R\ZA 9 
C.W.N. 300=32 C. 229. (26 0.833, Appl.)' 

(15) —Revenue - Irregularity in sale advertise¬ 
ment—AcH of 1845, 5. 5—Act IX of 1854— 
Safe 5f< aside. —Sale for arreirs of Government 
revenue set aside. The sale advertisement 
being irregular, fir-it, in not being publish d in 
conformity with s. 6 of Act No. I of 1845; 
and seoondly, tbe Mehals not being sold iri 
their conseoutive numbers, in tbe Towjee, oc 
Re lister of the Collector of the District, as pro¬ 
vided by s- 14 of that Act. Such an irregularity 
is not cured by Act No. IX of 1854, which 
relates only to technical errors of procedure in 
the Lower Court, which are not productive of 
injury to either parties. JlAHARAJiH MAHA- 

SHUR Singh Bahadoorv. Baboo Hurruck 

NARAIN SINQH, 9 U.l.A, 263 = 1 9ar. 891. 

• 

( 161 —Revenue snle^Share in default, extent 
ofSrroneous suppo.^iiiion^Third person's right 
sale of, validity o/*—An act ot CoUector, if 
without jurisdiction, caonot affect the title of 
the owoer. Where tbe officers id the Golleoto* 
cate erroneously supposed that tbe share in 
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default was much larger io estent than it really 
was» and under that impression, exposed for 
sale tbe share of tbe plaintiffs io respect of 
which 00 default bad been made, tbe sale was 
beyond tbe statutory authority vested in the 
Collector and could not prejudice their rights. 
GaNGA PERSHAD SAHU V IRSHAD ALI 
Khan, 15 C.L J. 54 = 13 lod. Cas. 959. 

(17) ' Defaulting co sharer's right to purchase 

at revenue safe—S. 53, Ben- Act XI of 1S59 
— Intentional default — Fraud — Dissuasion 
of bidders.—Every co-sharer in a zamindari 
miy if be chooses bring it to sale by not paying 
tbe revenue; but every other co*sharor can 
save it from sale by paying the arrear and can 
recover the amount from the defaulter. The 
fact of the defaulter being a co^sharet in tbe 
property would not clothe him with any 
fiduciary character which would disqualify him 
from buying the property, unless it be for the 
beiieffo of all the co-sharers. Uodoc s. 63, 
Act XI of 1S59, a deUuUiDg c i-partner is at 
liberty to buy tbe estate in arrear. Tbe right 
of a co-sbarer co h\xr an estate at a revcuue 
s*iie is not based upon any right or interest 
that is common to him and his co-shacers. 
[A., 1 G.L.J. 565.] Id the absence of mis* 
representation or conoealmeot, tbe fact that a 
co-sharer intentioDally d^^faults does not coo* 
scitute fraud. Dissuasi m of bidders is not 
necessirdy an a^t of fraud. DOORGA SlNQH 
v. 8 HEO PERSHAD SiNGH, 16 C. 194. (3 C* 

300, D.) CF.,18B. 342, 97PL.R 1901 = 37 
P R. 1901 ; R.. 19 M. 315 , L.B.R. 1393-1900, 
477. U.B.B. 1897-1901, Vol. II. 317, 24 B. 
622. IC.L.J. 85.] 

(18) — Sale for arrears of revenue-^Notifica^ 

tion, contents ol^Reventie sale, setting aside 
for fraud—Act XI of 1859. s. 33 .—The 
notification of a sale for arrears of revenue 
need only specify the estates or shares of 
estates and their number in the Col)eotor*s 
office ; but not necessarily the names of the 
mouzts include 1 io the properly to be sold. 
[Appl. 18 G. 208; R., 8 C.W.N. 3370 8 . 33 

of Act XI of 1659 does not mean that a suit 
to set aside a sale on the ground of fraud 
can. under no oiroumsb%noes, be brought. 
AMIRUNNISSA KHATOON v. THB SECRETARY 

OF State for India iNCouNCfL, 10 C. 63* 
13 CL.R. 131. [F., 32 0. 111 = 8 C.W.N, 

757.] 

% 

{19)—When brought a'lout by fraud, cannot 
be set aside — No equittble relief if there are 
inuocenf and bona file purchasers,—ti ssilo tot 
arrears of revenue cannot be set aside on the 
ground of fraud, if the sale would have taken 
place whether or no there was fraud, Furtheti 
the auction-purchasers cannot be compelled, 
by vvay of equitable relief, to ce-oonvey the pro¬ 
perty purchased to the party affected by the 
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iraud. it there are iooooent and bona fide P'1** 
chasers, not being parties to the fraud. DEO- 
uandan Singh v. manbodh Singh, 32 C. 
411 = 8 C.W.N. 797. (10 0. 63, F.\ 3 0. 300, 
D.) 

( 90 )—Zmpeacfiinj sale for arrears of revenue 
—Beg XI of 1822.—The right to impeach a 
sale of lands for arrears of Government revenue 
.extends not only to the defaulting proprietor, 
hut bo derivative holders under him. By Ben. 
Beg. Xf ot 1822, e. 30. all under-leases are 
extinguished by a Government sale of the pro¬ 
prietor’s land for arrears of revenue, and an 
AuotioQ-purohaser takes the lands cleat of all 
under-tenurea. At a sale by Government for 
arrears of revenue, the Government became 
purchasers, and afterwards granted a lease of 
the lands for a term of years, and put their 
lessees into posscsaion. At the time of the 
«ale, the lands were subject to an isfimra-rj/ 
lease. No suit was instituted to reverse the 
eale. but the Government, some time after¬ 
wards. iu coDsequence of doubts as to the lega¬ 
lity of the eale, offered to give up their tights 
under the sale, and to restore the lands to the 
.original proprietors subject to the recognition 
of the olaims of their lessees. This offer result- | 
od in an arrangementbetween the Government, 
the original proprietors, and the Government 
lessees, and, eventually, the original proprie¬ 
tors upheld the lease to the Government lessees 
-to a par.t of the lands called the Jungle Mehal, 
for a term of years at a reduced rent. In a 
■suit by the isiimrarv lessee for possession, fuld 
(reversing the decree of the Sudder Court), that 
hy Bjo. Reg. XI of 1822, s. SO. the istimrary 
lease was determined by the sale for Govern¬ 
ment arrears. and that the arrangement by 
which the larrds were restored to the proprie¬ 
tors, subject to the tights of the Government 
lessees, was in the nature of a compromiae. 
and nob suoh an unconditional restoration 
as amounted to a reversal of the sale, and the 
oonsequent revival of the istimrary lease, 
Aliler, if a suit had been brought, and a decree 
of the Court made for the reversal of the sale. 
WATBON V. flBEEMUNT LAL KHAN, 9 M. 
l.A. 447-1 Sap. 468. 

(21)—Execution aaU—Purchase benamee for 
judgtnenl’iiebtcr — Subsequent sale —Plaintiff 
sued to recover possession of a share in a certain 
estate, alleging that he had purohased that 
share at a sale in exsoution of a decree obtained 
by one N against the owner 8, that, under a 
alls held by the Oollectot in execution of a 
asoiPS under Act X of 1869. the same estate bad 
hsao knocked down to another patty, and there¬ 
upon the Oolleotor, on the application of that 
«acty, had illegally disposaeued the plaintiff, 
it WM fonnil that the pntobase by the plaintiff 
k anp not bona/UU, but that previously the tight, 

latecesi of the deoiee-holder in that 
-■ been puNhased benamte on behalf 
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of j.nd for the benefit of S, the jadgment-debtors 
ffeld that the person who realty purchnsed was 
the judgmeot-debtor himself, and that conse¬ 
quently, the person who obtained the decree 
mtho reni soitoould properly sell cither tbo 
estate or the right, title, and interest ot the 
judgmeDt-dobtor in that estate. 
JUGQESSUK SaHOY V. GOPALLALL, 15 WiKo 
Sis 

(22) —Saie /or arrears of re venue, liabilHy of^ 
to be set aside nolwithstanding lapse of tune— 
Bona fide sale^Compensadon awardabU to 
purchaser. —VUintm sued in the year 1S21 to 
set aside a sale ol a zemindari made in the year 
1802 for arrears of revenue. The long delay in 
filing the suit, though fornoing matter for coo- 
sideratioo with rafere<>ce to the judicial discre¬ 
tion to be exercised by the Couit, and the mode 
of exercising it, was admitted on the pari of 
the appellant not to fozm an objection to the 
jurisdiooioQ or a bar to relief in the case. The 
main question was whether the case fell within 
either of the predicaments enumerated in 
cl. 2 of s. 3 of the Reg. 1 of January 1821, 
under which the proceedings arose. For, if 
not, the Commissir^ners might well have been 
contended lo be without authority in the matter. 
The Judicial Committee was of opinion that, 
without any undue extension of the wordings 
of the said Regulation, this case might be held 
to go within one of the predioamenw described 
io the Act; the Committee however did not 
agree with the Sudder Commission in their 
conclusion that justice did not require the 
power of directing payment by the euccessful 
party to the party deprived ot possessioo or the 
power conferred by ol. 2 of b. 4 to be 
ercised. They thus concurred in tbeconclusicn 
that the sale was liable to be set aside irrespec¬ 
tive of the great Kp^e of time, but were of 
opinion that both justice and policy required 
that each of the powers above mentioned ebculd 
be called into account and thu3 ordered that lO 
consideration ot the bona fide obaraoter ol the 
6ale» the purchaser should be asvarded compen¬ 
sation. Baboo Deep Narain Singh v. 
LAL Chutterput Singh, 6 W.R. P. c 27 
= 3 MJ.A. 100»1 Sat. 24S. [fi., 2 C L J. 

616, 6 O L.J. 273, P.B.=«U C.W.N. 983 = 
35 0. 34, 7 C LJ. 563=*35 C. 701*12 C.W.N. 
667 ] 

(23)— Share of estate, ownership in—Benami 
transfers—Actual possession or receipt of renlSf 
importance of^ —Where there are benami trao- 
saettoDS in respect of a share of an estate, and 
the question is who is the real ownett the actual 
possessioD or receipt of the rents of the property 
is molt important. Suoh fact of actual posses- 
sioD or receipt of rants would also be material 
with reference to the bar of limitation by 
adverse pesaesaioDv IMASiBANDI BBGUfti v. 
KAtfLBSWABI PBBBHAD, 14 C. 109, P.Ov-18 
I A. ie0»4 flat, 7836 
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(24)—SaZ€ for arrears of revenue — Collector, 
incompetent to sell whole (a(ooA; in one lot — 
Confirmation by Board of Revenue of unaulhor- 
irei sale hij Collector-~Appropriationol surplus 
■proceeds by defaulting proprietor, effect of .—The 
<]uestioa whether the sale of tbo whole 
talook in one lot (or arrears of revenue which 
might have been paid ofi by the proceeds of 
some definite portion of the talook. was out of 
the scope of the authority of the Collector ; for, 
if the Collector bad no authority to sell the 
whole talook under the circumstances at tbo 
time of the sale, there could be no implied 
validation of the sale by the subsequent appro¬ 
priation of the surplus proceeds by the default¬ 
ing proprietor. Also, any subsequent confirma¬ 
tion of the sale by the Board of Hevenue cacinot 
render valid the act of the Collector which be 
was not competent to do by the principles of 
the regulation and by the general rules or by 
specific authority from tbe Board of Revenue, 
which should have been conferred previous to 
the sale. On the contention that the irregula¬ 
rities, in tbe improper and unnecessary sale of 
tbe whole talook in one tot, in the form of tbe 
advertisement and the manner of the service, 
had been waived by the defaulting proprietor 
having appropriated tbe surplus proceeds to her 
own purposes, so as to deprive her of the claim 
to annul tbo sale on the ground of irregulari¬ 
ties, their Lordships were of opinion that the 
proprietor's acquiescence on the belief that 
there was the authority of the Board of 
Revenue for the sale, cannot give legal efficacy 
to a sale aUogotber void on account of 
the absence of any such previous authority. 
In this case, the Court below, without entering 
into any investigation of the profits made by 
the purchaser, appellant, during bis occupation 
of tbe cst ito, had assumed that be bad te-im- 
bursed himself of the purchase-money with in¬ 
terest out of the profits of the estate. Being of 
opinion that there was no ground upon which 
the Court could found such a decision, their 
Lordsbip-s directed that an account should be 
taken of the principal and interest due to the 
appellant in respect of the purchase-money 
already paid by him, and also of tbe net profits 
made by him cut of the estate during his 
occupation, and that, upon payment to him by 
the respondent of what might be found due on 
taking such account, possession of the talook 
should be delivered to tbe proprietor. Further, 
because the appellant stood acquitted of any 
blame whatever in tbe transaction, their Lord- 
ships reversed the decrees of both tbe Courts 
below so far as they condemned the appellant 
in costs, and ordered that each patty should 
bear his own costs in all the Courts. MITTBR- 
jybetSinoh V. The heirs of the Widow 
OP JUSWONT SINQH, 6 tf.R. P.C. 15 = 3 M.l. 
A. 42 = 1 8u' her. 114 = 1 Sar. 235. 

(25 )—Act XI of 1659, $. 5-~Scope — Attach¬ 
ment—for arrearsof r.'venue^Appoinlment 
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of manager by Coarf— Effect on attachment.-^ 
Act XI of 1659 is to a great extent a remedial 
Act passed for tbe benefit of the subject, and 
in order to relax tbe stringency of former 
Statutes whereby tbe Crown was empowered to 
sell estates for non-payment of revenue. Where 
an estate or a share in an estate not severed for 
tbe purposes of revenue is under attachment by 
order of a Civil Court in execution of a decree, 
such estate or share cannot under s. 5, Act XI 
of 1659, be sold for arrears of revenue without 
tbe notice required by s. 5 of that Act. The 
words “ arrears of estates under attachment by- 
order of any judicial authority ” apply to attach¬ 
ments in execution under tbe Civ. Pro. Code, 
1859. Tbe words are not limited to attach¬ 
ments by tbe revenue authorities. Tbe worda 
" arrears of estates under attaobment” are not- 
confined to estates the whole of which arfr 
under attachment. Tbe section would apply 
even if a portion of an estate is not under at¬ 
tachment. The appointment by Court of a- 
surbarakar or manager foe an estate under 
attachment in ezeoutino of a decree does nob 
supersede tbe attachment. BUNWARI LAL 
SAHU V. MOHABIR PERSAD SINGH. 12 B.L. 
R. 297. P.C. = 1 l.A. 89 = 3 Sar. 338. [R., 11 
0. 200. 13 0. 208. 17 C. 398, 21 0. 354, 22 0. 
738, 1 C.L.J. 565.] 

(26>— Decree against defaulting proprietor, 
ndiwissibi/ily of, against purchaser af—Thak 
map, value of. —A suit was brought' for the 
recovery of khas possession of certain lands. 
Tbe plaintifis alleged that tbe plaint lands 
originally formed part of a certain permanently 
.settled mehal which was sold for arrears of 
revenue, that tbe purchaser of the mehal mort¬ 
gaged the plaint lands to tbe plaintiffs, tbsb 
tbe plaintiffs brought a suit upon the mortgage 
and, in execution of their mortgage decree, 
they purchased tbe plaint lands at the Court 
sale, and that, when they went to obtain deli¬ 
very of possession of tbe lands, they were 
obstructed by tbe defendants. Hence tbe pre¬ 
sent suit, 'The second defend:tnt was tbe real 
contesting defendant. Tbo contention of this 
defendant was that the plaint lands did nob 
belong to the mehal, which was sold for 
arrears of revenue, but to another estate, from 
tbe proprietor of which estate she traced her 
title. The defendant placed relianoa upon a 
compromise-decree of 1863, which was passed 
in a litigation between the original proprietor 
referred to by her and another person. Tbo 
plaintiffs relied upon a tkah map prepared ia 
1859 and 1860. Tbe decree of 1863 was passed 
in a suit brought to rectify the mistake alleged 
to be found in the thak map. The Subordinate 
Judge, who tried the ease, bolding that the 
decree of 1863 was relevant, binding and ad¬ 
missible as against the plaintifis, dismissed the 
suit. Plaintiffs appealed to the High Court. 
Beld, the decree of 1863, though binding npon 
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Sfl/e— 'CODtioued. 


— 4. - Sale for Arrears of Revenue and CesB 

—continued. 


4.—Sale for Arrears of Revenue and Cess 

— continved. 


-5.—Deposit of money and stay¬ 
ing SALE—continued. 

property bad been mortgaged. BADAUM 
KOOWL’R V. LALLA SEETUL PERSHAD. 5 
W R. 126. [iJ’. 10 W.R. 115.] 

<•!)—XI of 1859, $. 9—Decree for posses- 
stoii obtained bymortgaq<e — Snbsequtnipaymenl 
of Tt vtnue~Suit to recover such money whether 
wfli»i/ninafc/e.~-Where a mortgagee who had 
obtained a decree for possession with mesne 
profits, subsequently paid a quarterly kist of 
of Government revenue, he could not afterwards 
institute a suit against the mortgagor for its 
recovery, as he was the proprietor of bho estate 
in arrears when the kist was paid by him, and 
ho was nob the party contemplated in s. 9 of 
Aot XI of 1859. JUSSODA DOSSEE v. 
JlATUNGINEEDOSSEE, 12 W R 249. 

(5)— Sale in execution - Payments by inchoate 
purchaser to save properly—Arrangement with 
Mokurrureedar for payment—Suit for money 
paid. —A person who bae acquired an inchoate 
right in » property by his purchase at an auction 
sale in ezecuiion of a decree is justified, while 
the proceedings with regard to the validity of 
the sale are ponding, and before the confirma¬ 
tion ofsile, to protect the property from sale to 
another, whether for arrears of Government 
revenue or for pat meat of the amount of a 
decree for which the propertv has been attached. 
If the sale to him is set a^ido, he is entitled to 
the amounts fiona fide paid by him for the pre¬ 
servation of the estate, aud his remedy lies 
against the party to whom the e.state is restored. 
If the latter bad oome into any arrangement 
with mokutrureedars whereby they have stipu¬ 
lated to pay the Government revenue for him, 
the mokurrureedars cannot be made liable to 
the inchoate purchaser for the payments made 
by him, there being no privity cf contract 
between them and him RAJAH HOSSEIN 
Buksh Khan v. Baboo Roy Dhunput 
Singh Bahadook, 18 W.R. 289. (i?, 17 b. 
375.3 

(6)— Putneedar paying revenue—Receipt of 
Zemindar —JS^eef.—Where a pu^needar pays 
revenue into the Collectorate for saving ihe 
estate from sale, when the payment by zemin¬ 
dar i.s credited by the Collector as deposit but 
not as revenue and a receipt is given to the 
zemindar accordingly, held, that such receipt is 
a sufficient payment of the pur.nee rent to the 
zemiodar. JOTINDER MOHUN TaGORR v. 
MUSSAMUT KISHBN MONEB DABEE W R 

1864, ActX. Rul. 10. 

(7i Act XI of 1859, s. 9~Payment of arrears 
of rt venxie due by defaulting proprietor — Payer's 
right of action—Privity. —In order that a per¬ 
son, who pays into the Collectorate under s. 9 
Aot XI of 1859, arrears of revenue due bv a 
defaulting proprietor, may maintain a suit 
.against the latter to recover the amount paid, 
it is not necessary that there should be any 


-5.—DEPOSIT OF MONEY AND STAY¬ 
ING SALE— continued- 

privity between the parlies. It is enough that 
the payment is made in order to protect an 
interest of the pAyet which would have been 
end mgered or dam ged orwhicb be believed in 
good faith would have been damaged or en¬ 
dangered by the sale to prevent which the 
payment was made. Thus, where a lessee of 
one of the proprietors of an estate, paid arrears 
of revenue due by them, ho was held entitled 
to sue bis lessor’s co-proprietor* for their share 
of the revenue which be paid. WOOMA MOY’EE 
Burmonta V. J. Hills, 11 W.R, 377. 

(8) Revenue paid by a mokurrureedar for 
his predecessor, recoverability of-Payments of 
revenue in excess cf lease, not recoverable.— 
Where a purchaser of the mokurturee of four 
out of five mouzahs of the estate pays certain 
instalments of revenue due to Government on 
account of his prcdeceasor, he has a right to sue 
to recover the sum so paid from the former 
mokurrureedar. The lower court had wrongly 
directed that the plaintiff should sue under Act 
X of 1859. But the High Court held that that 
Act wa^ not applicable, the parties not standing 
in the position of landlord and tenant and the 
instalments claimed not being due aS arrears of 
rent. Further, payments made by the plaintiff 
were not voluntary payments but necessary 
payments made m order to save the estate from 

mouzahs of the estate 
would certainly have been sold, bad not the 

X of the four mousahs 

paid the Government revenue for his neighbour, 
the mo/;tt»rarredar of the fifth mouzab. Plaint- 

In Kna appealed as respects a claim which 
fr,P Zemindar in the suit 

l/rm plaintiff on 

Government revenue of the four 
mouzahs which he held under the Zemindar. 

ronpi^.?a'^5 concurring with the lower 
fh ^ plaintiff could not recover 

the account. It ^as his duty to pay 

according to his 

Bnt "1“*- was a loss, 

ha oreAif f ®*''°omstances the excess might 

® tbo following year. 

BUNWAREE KishoRE V. Tnv nwTmnTTR 
GOSSAIN. 2W.R. 262. OHUNDBR 

fchA bound to enquire into 

It 19 enffi necessary lo be borrowed, 

ine ta ^^J ^ necessity to justify him in look- 
CmiNnrJlf re-payment. NuPFBR 

dle; 8 W I Gdddadhur MUN- 

— Brcotierp Act, 11 of 1864, s. 36 

saw fcl/reoenue due to 

sJ eg 7J-WK Act, 

I 70, Where one of two part owners of 
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Sa/e —coatiQued • 

' ••—Sftlefop &prdars of Revooue and Geas 

“coniinudrf. 

— •b. —Deposit op money and stay¬ 

ing SALE -concluded. 

land held uodec one patta pays the whole o{ 
the reveaye due dq the patta to protect his 
OWQ ioterests, be iseotitUd to claim coniribu* 
tion from the other, of his share of the reveoue, 
4tiid to a charge io respect of it on his share of 
the holdiDg. Seshagiri v. PICHU, 11 M. 
452. [F.. 17 M. 247, 26 M. 686, F.B.; R , 24 

M. 96» 4 &I.L,T. 469 ; D., 15 M. 258.] 

(11) —Rewnue Recovery Act, s, SS ^ Defaulter 
“Registered proprietor, — Not only registered 
proprietors bat real owoors and their boldiugs 
may be treats 1 as defaulters withiu the meaQ- 
ing of 8. 95 of the Revenue Recovery Act. 

Srinivasa thathacbar v. rama ayyan, 
17 M. 247 = 4 M L J. 73. (11 M. 452, F.) [«., 

4 MX.T. 469, 19 M.L. J. 279.] 

(12) ^Revenue Recovery Act (Madras)^ Act II 
of 1864, 3. 37 ^Attachment for arrears of 
revenue—Tender of fall amount due—Sale for 
arrears accrued since aUachment. —The revenue 
due 00 the plaiatifl'e mitta for a certain fasli 
fell into arrear, aod a portion of it was attached 
atid aovertUed (or sale. Toe plaioiifi tender* 
ed the full amount due. Meantime the revenue 
piyable (or the next faeli had become due and 
had not bean fully paid up. The Collector 
refused to stay the sale and sold the land attach* 
ed in order to recover the arrears due (or the 
aaid second fasli. The GovoromsDt became 
the purchaser at (he sale. PlaioiiS sued to eet 
aside the sale. Held that the s^le was not 
valid. Secretary op State for India v. 
Rajah Oounoar, 22 U. 5 = 8 U.L.J. 224. 

■c.—P roceeds op sale, right to 

{U“Mortgage‘^ Revenue sale—Surplas pro- 
oeeds-^Mortgagee's hm.—When mortgaged laude 
are sold for arrears of Oovernmeut revcnuei not 
aeoraed through the default of the mortgagee, 
any prooeeds which may arise from the sale in 
ex.ess of (be arrears belong to the mortgagee, 
and he has a right of action for their recovery. 

Hebba Lall Chowohsy V Janekeenath 

MOOKBBJBB, Ifi W.B, 222. IF., 6 0. 142«7 

0*L.R. 896 ; R., 1 lod. Oas. 48 = 18 C-W.N. 
667.] 

{^) ^Arrears of revenueSale in execufton of 
decree of portion of nuihat ^Payment out of ear- 
plus sale proceede of arreafs due on part sold 
“Judgment-debior^s right—Act XIX of 1873 
iN.W.P. Land Revenue Act), s. 148—Oiu. Pro. 
Oods, 1877, s. 816.—Where an execution^sale 
took place under the Oiv. Pro. Code, 1877. (he 
title of the purchaser, under e. 816 of (hat 
^ode, dated from the aale. Therefore, where 
the earploB sale-proceeds on the sale of part of 
' a mabal were attached by (he Oolleo(or for 
«rieare of Government revenae due apon the 
Tf whole mabalt the porobaeer. being the proprie* 

t part pacobaiedf and being, therefore, 
146 of the Land Beveiiae AoU liable 


5fl/e—continued* 

“4.—Sale for Arrears of Revenue and Gese 

— continued, 

-c.—P roceeds of sale. Right to. 

— concluded, 

for the arrears due on such part, is liable to 
reimburse the judgment*debtor (the person 
eutitled to the surplus salo prooeeds) the amount 
of the arrears due on bis part of ihe Und, which 
must be held to have been p^id in invUum by 
the judgment debtor. Ram Chand v. Fateh 
Singh, 6 A. 112«A W,N. 1883, 240. 

{^)~‘dttachmenl in execution, teifhdratval of^ 
on agreement -Attachtnent by another decree- 
holder —iSafr in execution —Purchase by first 
decice^Jiolder—Suit for recovery of price paid 
from sale proceeds—Act VIII of 1889, $. 270.— 
In executing a decree obtained by the plaiuiifl 
against the estate of one H L., he attached a 
house appertaining to that estate; plaintifi 
subsequently agreed with a boo of H.L. to take 
the amount of the decree by instalments on 
certain terms seo f^rth in an application filed 
by the parties to the agreement, which provided 
that the attached property should remain 
hypothecated and attached under the decree. 
Subsequeotly. the present defendant obtained 
another decree against the said son of H L. aod 
attached the house in ex-cution. Plaintiff 
afterwards obtained a fresh attachment of the 
bouse in execution of bis decree, and coniea- 
tioo arose as to whether the bouee should be 
sold in sati^fioiioQ nf tbe pUiutifi's or the 
defendant’s decree. It was sold in satisfaetjon 
of tbe latter's decree accordiug to the order of 
tbe MuQsifi and purchased at auction by tbe 
plaintiff, aod tbe sale-proceeds made over to 
tbe defendant under the provisioi s of s. 270 of 
Act VUl of 1859. In tbe pre.^eot suit, the 
plaintiff claimed to recover the sale price p^id 
by him, from tbe defendant, on avoidance of 
the above orders, by establishment of bis own 
superior right in virtue of his decree and tbe 
agreement filed with reference to it. The High 
Court concurred in the decision of (be lower 
Courts that the plaintiff's first attachment bad 
been removed by the Munsifi's order and could 
no more be pleaded as giving the plaintiff a right 
superior eo (hat of the defendant. Also, the 
fact that the house wa*: said to be bypotbecHted, 
by meana nf the petition filed, for the purpose 
of securing the judgment-debt under tbe plaint* 
iQ’s decree, could not be treated aa supporting 
tbe claim. The plaintiff might perhaps have 
enforced bis lien on the house if be had let 
somebody else to buy it» and any one else so 
buying would have bought it subject to tbe 
Hen of tbe plaintiff. As however, plaintiff 
chose to himself buy tbe house in auction with 
his lien upon it, his lien ceased Co be of any use 
to him. OoasAHAi V. Ram DIAL, 7M.W.P. 
91. 

1.—PUBCHASEBB, RIGHTS AND 

Liabilities of. 

{l)Sale of Talook for arreare of revenue— 
Purchaser of rights of Oovemment not bound bjf 
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Sfl/e—continued. 

-4.—Sale for Arrears of Revenue and Cess 

— ccnlinued, 

-d.—P urchasers. Rights and Lia- 

lULlTlES OF—continued. 

another estate, the acts and settlements of any 
holder of the estate done diligently and in 
faithful perlormance of ihoduty of a good 
landlord, with due regard to the interests of 
the estate, bind and ought to bind all his suc¬ 
cessors by whatever title. BOY KUNTNATH 
CHATTEBJEE V. AMEROONISSA KHATOON. 2 
W.R. 191. [/?., G W.R. 197, 8 A. 324«A.W. 

N. 1886. 101, 34 C. 868; D , 8 W.R 222.} 

(15}-^ Sale/or arrears of revenue, rioht of 
purchaser at, to recover levenue paid by hwi 
from defaulter—Act XI o/ 1869.—Plaintiff, a 
purchaser at a revenue sale under Act XI of 
1859, claimed from the defendant, who wag 
the defaulter, the revenue on the property. 
The Gist Court held that the defendant was 
liable but the appellate Court gave plaint¬ 
iff a decree. On special appeal the High 
Court heU that the plaintiff could not recover 
on any ground. He bought the estate sub¬ 
ject to all liabilities under the law and sub¬ 
ject to all the rights of the defendant under 
that law. The fact on which the lower appel¬ 
late Court based its decree, even if it be cot 
rect, 112 .. that the greater part of the rents 
of an estate are paid in the Pous hist, could 
not gjve any claim under the Act to the pur¬ 
chaser of the estate to be reimbursed the re¬ 
venue which be is obliged under the law to 
pay for the month of Pous. The purchaser 
knew full well the rights and liabilities of 
himself as well as that of the defaulter under 
the law, and made the purchase subject to the 
provisions of the law. KHEMA SOONDAREE 
Dossia V. NUND KOOMAR GOOFTO. 4 W. R. 
7Ss 

fl6)—Safe law under and prior to Act XI of 
1859 -RsjyAfs of persons acquiring estate by pur¬ 
chase tn aucfiou.—The principle under which 
purchasers of estates at revenue sales acquire 
such estates in the condition thfy were at the 
Permanent Settlement, is equally recognised 
by Act XI of 1859 as by the sale laws previous 
to it, and the principle applied as much to 
actual encroachments on the talook or estate 
by neighbours as to incumbrances or under- 
tenures created on it by the old proprietor or by 
his laches. GOLUCK MONEE DOSSEB v 
HURO CHUNDBR GHOSE, 8 W.R. 62. [Avvr ' 
22 C. 244 ; R., 8 W.R. 222, 14 C.L.J. iW.] " 

(17)—S. 28, ^cf Xt q/ 1859—Safe/or arrears 
of revenue, purchaser at—Sale certificate show¬ 
ing that estate sold was entire estate "—Estate 
recorded under dtsfinef number on touzi - 
Effect.—The mere fact of the estate sold com¬ 
prising undivided shares in certain villages 
does not prevent its being an entire estate, 
when it is recorded under a distinct number on 
the tozi or rent-roll of the Collector with a 
separate revenue assessed upon it, and when the 
sale certificate, granted to the auction-purcha¬ 
ser under s. 28, Act XI of 1859, shows that the 


Sale —contioued. 

— 4.—Sale for Arrears of Revenue and Cesa 
— continued. 

-d.—PURCHASERS. RIGHTS ANDLlA- 

BILITIES OF—co^^inued* 

estate sold was an entire estate. Preonath 
Mitterv. Kiran Chandra Roy, 27 c. 290. 
(2C.W.N. 229, F.; 20 W.R, 44, 15 C. 555, a 
C.W.N. 341, «.) 

(18)— Act XI of 1859, s. 32—Hcwala and 
neem-howala tenures - Regular payment of 
jumma—Right of purchaser of ousul talook to 
eject tenure holders.—Q. 32, Act XI of 1859, did 
not authorise the purchaser of an ousut talook 
to eject the holders of oertain howala and 
Dcem-howala tenures, which were never set 
aside by the Revenue SetiiemeDt or Revenue 
Commissioner’s orders, from the time they were 
recorded as existing rightful hereditary tenures 
of those classes at the first settlement, so long 
as the holders of the tenures paid their jumma 
according to the setthment jummabundeei 
BURODA KANTH LAHA V* GOBIND CHUNDBR 
GOOflO, 7 W R. 50. 

34, Act XI of 1S59 {Revenue Sala 
Law)^Execution sale for arrears of Oovern^ 
ment Revenue—Suit to set aside sale bp default¬ 
ing tenant—Decree obtained not exfcuted within 
six mcnlhs—Suil by auction^purchaser for ra- 
^very of possession of share bought at sale.— 
Default in payment of Government Bevenue 
. having been made by some co-sharers in an 
estate, wherein they held shares separately, 
their snares were sol(3 up. A suit was brought 
&side that sale by one of the defaulters, 
and bo obtained a decree: but be brought him- 
sell within the operation of a. 34 of the Re¬ 
venue Sale Law in 1859, inasmuch as he failed 
0 execute bis decree within six montbs from 
the date thereof. Subsequently, the plaintiff 
who was the purchaser brought a suit to re¬ 
cover possession of the recorded share that he 
bought. Beld^ that the effect of s. 34 of the 
Bevenue Sale Law, by reason of the neglect on 
e part of the defaulter to take advantage of 
the decree obtained by him annulling the sale. 

as to restore that sale so far as concerned the 
aeiaulter or those whose rights were sold at 
that revenue sale, and who bad not thought it 
proper to join in the suit to have the sale set 

a'255 Latiff y. YOUSUFP ALI, 21 

(20)—4c/ XI of 1859, s. 86—Sale for arrears 
Of Qcvernment revenue-Suit by certified pur- 
Chaser-Plea of benamee—Where a certified 
p rchaser at a sale for arrears of Government 
revenue sues to recover possession of the pro- 
per y from which he has been ousted, he would 

?T t benefit of s. 36. Aot 

0 1859 and from pleading that the defend- 
n s were not entitled to oust him as being 
n y a fcenamidar, unless he has acknowledged 
to the defendants before their purchase that 
was merely that of a trustee and 
t^oat the property in truth was not his, but 
oeionged to those from whom the defendants 
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- 4.— Sale for Arreari of Revenae and Cess I 

—continued. • 

-d.—P urchasers, Rights and Lia¬ 
bilities OP—continued. 

wore purchasing. JADUB Ram Deb v. Ram 
LOCHDN MUDUCK, 5 is R. 56. [fl,, 10 W,R. 
167 ; Cons., 14 W.R. 10.] 

(2l)-4ct XI 0 / 1859.53. 36. 5B-Sale for 
arrears—Purchase by original owner, validity \ 
of—Suit to oust eerttfitd purchaser on grouna 
that purchase was benami— Admission of receipt 
of consideration in ekrarnamah, evidentiary 
value o/.—Ad estate having beeu sold for arrears 
under Act XI of 1659. one of the oo.sharers in 
the eetale sued to tecnvet her share from the 
certiOed purchaser M who was also one of the 
original owners, on the ground that plaintifi 
had provided her portion of the purchase money, 
but that her name was not entered in the 
register on account of M having no written 
authority to act on her behalf, and that, to 
secure her interests, M bad executed an okrarna- 
mah in which be admitted receipt ot the pur¬ 
chase money of her share, and covenanted to 
give her possession of the same. The defendant, 
while admitting execution of the ekrarnamah 
denied having received any coosidecation, and 
alleged that the purchase was made entirely i 
with his own furids. Held (a) that there was , 
nothing in Act XI of 1659, which made it 
illegal for a former proprietor or co-sbsrec to 
be a purchaser of his estate at a sale for arrears 
due on that estate ; (6) that the suit was sub¬ 
stantially oue to oust a certified purchaser on 
the ground that the purchase was made on 
behalf of another person not the certified pur¬ 
chaser, and was barred by s. 36 of the Sale 
Law, and that no separate title was given to 
the plaintiff by the ekrarnamah so as to take 
the caes out of the operation of that section ; 
(e) that even supposing that the ekrarnamah 
fnlly and unequivocally admitted payment of 
the money, that would not be conclusive evi¬ 
dence of payment against the defendant, and 
that farther proof would have to be given. 
MUflBAMUT NBYNUM V. MUZUFFUR WaHID, 

11 V.B. 268. 

(22)—XI 0 / 1859, ». 63—Revenue sale— 
Purchase by eo-proprietor—Incumbrances.— 
The words of s. 53 arc very distinct; they do 
not say that where of three co-proprietors of an 
estate, two default and one pays up bis share, 
and the non-defaulting proprietor purchases 
the estate, be pucohases it free from all inoum- 
branoes made by the non-defaulting proprietor. 
On the contrary, the seotion lays down that 
any oo proprietor purohasing an estate repur- 
obases it eubjeot to all inoumbtaooes. The 
lights of purofaasets nnder the seotion ate very 
neatly of the same natura as the rights confer- 
zed on purobasers at a sale in ezeoution of 
daozees of Civil Courts. Mahombd Gazbb 
OHOWDBUBY V. PEABEE MOHUM MOOREB- 

JBl. IS V. R. las. 

‘'k'' ‘ 'iM)—'Bombay Act I of I86S, $. Si—Land re- 

■Wfil charge—Arreare-Balo—Tille.— 


SmIc —ooDtioued. 

-4. —Sale for Arrears of Revenue and Cesa 

—continuede 

- d —Purchasers, Rights* and Lia¬ 
bilities OF—co7Uinued. 

The l«od revenue is the paramount charge upon 
the land. The right of occuparcy depends on 
paymeot of that r^'Venxi^, Bombay Act I of 
1865. 8. 36. Whoever, whether by mortgage 
or otherwise* derives title under the occupant, 
takes the lantl subject to that liability. 
Government in respect of land revenue is only 
bound to tcci'^gnise tbeoccupHDt. who is defined 
by 8. SJ, cl. <;). A purchaser at a sale held by 
the Hamlatdar for arrears of Government 
revenue is entitled to the land fte^^ from any 
mortgage lien. ABDUL GAKI v. KkISHNAJI 
BHIKAJl, lOB.HC, 416. (6 B.H.C. 23* R ) 
[F.* 11 B.H.C. 218 11 B.H.C. 37 ; . 

10 B.H.C. 419, 6B. 73.] 

(24)— Bombay Survey Act I of 1865, s. 86— 
Land revenue—First charge — Occupant — Fri^ 
vale s<jfe—2^0 mutation of names—Revenue 
sale—Notice^ValxdUy of sa/e.—Government 
revenue is a paramount charge on the land ; 
and being of this char.ictet it adheres to the 
land and to every portion of it independently 
of the bands into which it passes or the subor¬ 
dinate rights that may have beet) created bv 
the occupant out of his own qualified pcoprie« 
torsbip. According to the Bombay Survey 
Act I of 18C5, the right of conditional occu¬ 
pancy vests in the registered occupant alone.. 
The Collector may put up the land for sale for 
arrears of revenue after giving notice of the 
failure to pay the revenue to the registered 
occupant alone (10 B H.O. 416, R.). A purchaser 
at such revenue sale gets occupancy rights free 
from all olaims* His right cannot be defeated by 
any prior purchaser from tbe occupant, especially 
when such prior purchaser has ncgtected to get 
bis name registered in the revenue Register. 
GUNDO SHIDDHESVAR V. MARDAN SAHEB, 
10 B.H.C. 419. IF., 11 B.H.O. 2l8; i?,, SE¬ 
TS ; D.* 1 B. 577.] 

{25)^Regulation XXV of 1802 {Madras), 
5 . 12—Revenue Recovery Act II of 1864 
{Madras), ss, 32, 41. —The purchaser at a 
Revenue sale is prima facie entitled to demand 
the faieal rate. PALANI v. Pabamasiva, 16 
H. 479. 

(26)— Revenue Recovery Act {Act Ho/ 1864), 
sa. 1, 89, ^2—Rights of jonmi in Malabar— 
Qrarxt of waste land—Cowle—Patta—Sale for 
arrears. —Some waste land (which is private 
property id Malabar) was put into the posses¬ 
sion of a tenant by Government under a cowle. 
and a patta was issued to him later on. The 
tenant allowed the revenue to fall into arrears 
aud the land was sold under the provisions of 
the Revenue Recovery Act. The ^enmi had no 
notice of the grant by oowle or patta and the 
sale was conducted without reference to him. 
Under these circumstances, the revenue sale 
did not pass the JenmVs interest in the land. 
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-d.—P urchasers, rights and lta- 

HILITIES OV —concluded. 

SECRETARY OF STATE v. ASHTAMURTfll, 13 
M. 89. [R.. 21 M. 169 = 8 M.L J. 117. 28 M. 

526 = 15 M.L.J- 419.] 

(27)— Madras Reoenue Recovery Act (II of 
1864', s. ii — Permaneut loose, an encumbrance. 
—A permanent lease of the properly, at a rate 
far below both the /aisal assessment and the 
proportion of the revenue payable on it, 
amounts to an encumbrance within the mean¬ 
ing of s. 42 of Madras Act II of 1964. The 
absence of a declaration by the Collector, as to 
its invalidity, is immaterial, and will not pre- 
clu'3e the purchaser of the property at the 
revenue-sale from avoiding the lease on the 
ground of its being an encumbrance under tbe 
said ft. 42. NarASIUMA v. SURY.ANARAYANA, 

16 U. 144. 

^29 )—Revenue Recovery Act—Revenue Sale- 
Purchaser, rights of—Eviction—Damages. — A 
purchaser at a revenue sate is in rightful posses¬ 
sion of the property he has purchased until the 
decree of the Revenue Court is set aside. He 
is not a trespasser liable to make good tbe loss 
sustained by the rightful owner by being kept 
out of possession, but is bound to account for 
mesne profits. PERUMAL Udayar v. Krish- 
NAMA CHETTIAR, 17 M. 251. (20 I. A. 160, 
Cited and F.) 

See Ben. ACT XI OF 1859, ss. 13 and 54. 
22 C. 641. 

See Enhancement of Rent—enhance¬ 
ment, RIGHT TO. 2 B.L.R. P.c. 23=13 M. 
I.A. 263 = 11 W.R. P.C. 10. 

-SALE OF Share of Etatb. 

(l)—Aot XI of 1869, object of—" Shares ” 
scope of the word. —The object of Act XI of 1859 
was to protect recognized share-holders in an 
estate by permitting them to pay in their ^uofa 
of tbe Government revenue separately, and 
declaring that such payment would, except 
under particular circumstances, bar any sale 
of that share in tbe event of other shares of 
the estate being sold for arrears of revenue. 
Tbe portion of an estate for which a separate 
account under tbe provisions of ss. 10 and 11 
of Act Xl of 1659, is opened on the application 
of tbe proprietor entitled to it, and the portions 
from which it is separated, are “shares” of the 
estate within the meaning of s. 10 of the Act. 
MONOHUR MOOKER.7EE v. HUROMOHUN 
MOOKEBJEE, 1 W.R, 26. 

{2)—Act XI of 1859—Safe for arrears of 
revenue—Application for separate account — 
YaUdity o! sale. —A sale of land held under Act 
XI of 1859 for arrears of Government revenue 
was not rendered invalid by the fact that an 
application had been made for a separate 


Sfl/e—continued. 
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account. Such a sale became invalid if the 
Collector had ordered a separate account. 
Mahara.tah RA-IENDBOKISHOBE NABAIN 
SINGH BAHADOOR V. MUSSAMUT DOORGA 
KOONWAR, 7 W.R. 154. 

{3)_4cl XI 0 / 1859, 5. 11—Sharer in joint 
talook, protection of from revenue sale—Regis¬ 
try as sbikmee talook under Act, maintainabili¬ 
ty of stilt for cancelmejitof. —PlaintiS sued to 
obtain h/ins possession of land which be claim¬ 
ed as situated within a talook purchased by 
him at a sale for arrears of Government 
revenue. Defendant ciaimed tbe land as a 
shikime talook. In fact, however, the defend¬ 
ant was not the proprietor of a shikmee talook 
at all. She w.vs merely a sharer of a joint 
talook, whose share consisted of a specific por- 
, tionofUnd. And, if she sought protection 
from a sale for arrears of revenue, she could 
have obtained it under s. 11 of Act XI of 1859. 
The property in question had been previously 
conveyed to tbe mother and. on application by 
tbe mother to tbe Collector for common regis¬ 
try of property as a shikmee talook. such regis¬ 
try was sanctioned and the defendant attempt¬ 
ed to rely on the registration, contending that 
it was conclusive. But tbe High Court held 
that, under s. 48, a suit may be brought to set 
it aside and tbe mere fact of registry cannot 
preclude aoy person wronged by it from suing 
for tbe cancelment of tbe same. GOUR CHUN- 
DER GOOPTO v. Tara Monee, 6 W.R. 217. 
[Diss., 12 W.R. 90.] 

I {i\—Act XI of 1859, ss. 11, 13. 54—Rep. II 
I of 1685, s. 3—Limitation-Lakhiraj—Adverse 
possession. — Where a grant of lakhiraj was 
made subsequently to tbe 1st December 1790, 
the cause of action founded on tbe proprietor’s 
right to dispossess tbe grantee under s. 10, Reg. 

; XIX of 1793. arose immediately after the pass* 
iog of that law, and no suit could be maintain- 
ed upon it after the 1st May 1853, 60 

I years after the date when it first arose* KASHI* 
NATR KOOWAR v. BaNKUBEHABI CHOW* 
DHRY, 3 B.L.R. A.C. 446 = 12 W,R* 440. 

(5^ Act XI o/ 1859, s. 33, scope of^Acliotis 
against individual wrong-doers* —This suit was 
brought against a Government officer and 
j against the co-sbarers of the plaintifi in the 
; property concerned. Tbe plaintifi did not show 
j that there was any cause of action against the 
Goverpment officer individually or that there 
was any intention to have him declared person- 
J ally liable* No cause of action having been 
j shown against the oflicer defendant who had 
I been made the sole respondent in this appeal, 
the appeal was held to be not maintainable and 
was dismissed with costs. GUNGA NARAIN 
Bose v. Mr. william Cornel, colleotob 
I OF BULLOOAH, 10 W.R. 442. 
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-/.—Setting aside sale and its 

BFFSOTi 

XI Of 1869 {SaU law), scope end 
object of — Ground jor setting aside tteenue sale 
—Act XI, 1959, S8. 25, ' 26 —Irregularity in 
conducting sale—Appeal to Commissioner within 
15 days of aaii— Oovemment’s power to set aside 
sale under s. 26. —The object of the Sale Law is 
to give a title to the parchasec which ehall not 
be open to ebaUenge by anybody: hence it 
fences about the auction-purcbasei against any 
olaims of the defaulter or others, and provides 
another remedy for them should any one have 
suffered injury by the sale. The only ground 
on which a revenue sale can be set aside is, as 
appears from s, 28 of tbe Act, on the score of 
irregularity in conducting the sale ; and then, 
the Oommissioner, on a petition of appeal pre¬ 
sented to him within 15 days of the ealci can 
set it aside. The terms of tbe petition, haw> 
ever, need not be limited to pointing out only 
ittegularUies. It may set forth any other 
oause for setting tbe sale aside; it may disclose 
a case of hardship or injustice where no irregu¬ 
larity in conducting tbe sale exists, for ins¬ 
tance, that the sale has taken place where no 
arrear is actually due, andt under such oir- 
oumstances, tbe Government, under tbe provi¬ 
sions of s. 26 of the Act, may set aside the safe. 
If the Commissioner will not interfere to set 
aside tbe sale, tbe party who considers himself 
aggrieved may bring an aoiioo in the Civil Court 
under e. 33 of the Act, and may ask to have it 
set aside on tbe score of irregularity, and the 
Court may set it aside on proof of the existence 
of Buob irregularity, and of substantial injury 
caused to tbe plaintiff by such irregularity. 
Buoh suit must be brought within one year from 
the date of the sale becoming fionl and conclu¬ 
sive as provided in s. 27 of the Act. If, there¬ 
fore, no irregularity producing substantial 
injury is pleaded, a Civil Court cannotentertaiu 
an action to set aside a sale for arrears of 
revenue orother demands realizable in the same 
manner as arrears of revenue. The on ly course 
thus open to a party who ooosiders himself to 
be injured by the sale of his property, should 
tbe Oommissioner under s. 25 or the Govern¬ 
ment under s. 26 refuse to interfere, is by a 
suit for damages, as provided for in tbe latter 
part of S. 88. WOMBSH CeUNDBB OHATTBB- 
JBB V. THB OOLLBOTOR OP THE 24 PBB- 
GUMNABS, 8 W.R> 889. 

{2)—Act XI of 1859, a. 33—Safe for arrears— 
Notice of sale not given—Material injury.—To 
sail a man's estate foe arrears after lulling him 
into a false sense of seourily. by failnre to 
give bim a notice whioh the law presoribes as a 
oonditioD precedent of a sale, is an injury of 
Itself* wholly ixrespsotive of the amount of 
pmoliMe-mooey, a very material injury and 
OM amply suffioient to warrant a Court in 
■yiymiHng n sote Under s. 83, Act XI of 1659. 


Sate —oontinued. 
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EFFECT—continued. 

MohabeenPbrshad Singh v. The collec¬ 
tor of tirhoot, 15W.R. 137. [Diss.,32 0. 
111=8 C.W.N 757; £i., 17 C. 398.]. 

(3) - i?euen«e-saie—Xisfs, if should be specie 
fled—Inquiry by Ciutf Court—Act XI cf 1859, 
sale under—When can be set aside — Irregulari¬ 
ty in issue of notice.—X revenue sale need not 
specify tbe kists in respect of whioh the arrears 
have accrued. And where tbe Officer conduct¬ 
ing tbe sale—tbe Callector—so specifies the 
kists. that does not prevent tbe Court from 
inquiring into whether arrears existed in respect 
of those kiste or not. An irregularity in tbe 
issue of notice is a ground for setting aside a 
sale made under Act XI of 1859, only when it 
is sbown that tbe defaulter has sustained lose 
or damage by reason of such irregularity. 
MUSST. LULEETA KOOER V. THE COLLEC¬ 
TOR OP TIKHOOT, 19 W.R. 283. 

(4)— Execution—Attachment and sale—Notice 
— Description of property. —The circumstance 
that a given estate paying revenue to Govern¬ 
ment includes in it dalchilee moueahs or 
appurtenances does not oblige the execution- 
creditor to insert in the notice of sale the 
names of all those appurtenances, and tbe fact 
that the property was described by its ordinary 
name with the full Government revenue affixed 
to it shows beyond dispute what it was that was 
attached aod sold. ZerkALEB KooER v. 
LALLA DOORGA PEBSHAD. 16 W.R, 149. 

(6 )—Suit to set aside revenue-sale—Secretary 
of Slate, tf necessary party.—The Secretary of 
Slate is not a nectssary party to an action to 
set aside a sale held for arrears of revenue. 
JAHNNOVI CHOWDHRANl V. THE SECRE¬ 
TARY OFSTATB for INDIAIN COUNCIL, 7 C. 
W.R. 377. 125 U. 833. 9 0. 271, Rel. on.) 

(6) —Arrears of revenue. Sale for—Who can 
set aside — Beng. Act XI of 1869. ss. 5, 17— Pro¬ 
perty sold need not be under attachment—Whett 
sale ultra vires.—Tbe right to impeach the 
sale of land, for arrears of Government revenne 
under Act XI of 1859, extends not only to the 
defaulting proprietors, but also to derivative 
hoIde'tB. having interest in properly antecedent 
to its sale (5 M.I. A. 447, Bel. on.) (2f’.,7 0.W. 
N. 377.] There is nothing in s. 5, Act XI of 
1859, which indicates that tbe property sold 
for arrears of Government revenue, should be 
finder attachment at tbe time of sale. A sale 
held in contravention of ss. 5 and 17, Act XI of 
1859, is ultra vires aod void. GOBIND LAI* 
ROY V. BlPRODAS BOY. 17 0. 898. (11 0. 200, 
Appl.) [R., 21 0. 354.] 

(7) —(Surplus proceeds of revenue sale-Pur- 
ehase in execution of decree—Setting aside 
Btvenue sale —Suit to recover purchase-money. 

I —Oectain property in which the defendant hid 
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-SETTING ASIDE SALE AND ITS 
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a right as co-sbaror, was sold at a revenue sale. 
Surplus sale-procec'ds amouniiog Co Rs- 35.000, 
after satiiiying tbe arrears of revenue, were 
held in deposit by the Collector. Certain 
creditors of tbe do>ondarit. in spite of bis objec¬ 
tions, attached b>s right, title and interest in 
the eaid sum of R-:. 35 000 ; and at tbo Court 
sale which foil iwed. tbe plaintiff purchased tbo 
same for Hs. 8,000 which having been paid into 
Court, was distributed among tbe said attach¬ 
ing creditors. Defendant, thereupon, brought 
a suit for tbe cariceilatinn of the original 
revenue sale and fiually succ-'eded in getting 
tbe same cancelled. Tbe said sum of Rs. 
35,000 was toturued to the purchasers at tbe 
revonuesale. Plain'iff brought tbe presentsuit 
against tbo defendanb for the recovery of Rs. 
8,000 paid by them into 0'>urC and distributed 
to the attachiijg creditors. Held that tbo 
doctrine of Courts of equity—that a plaintiff 
who comes into Court to bo relieved from his own 
aot or tbe act of one whom be represents on 
equitable grounds mu-.t do equity and submit to 
those equitable comlitioos which the Court may 
deem fit to impo-e on its gr int of relief—was not 
applicable to this ca-e, becau^e it was not the 
defendant that sought tbe aid of the Court, but 
he was sued as defend mt, and the money sought 
to be recovered bad uot been paid under any 
contract of his, or in any transaction to which 
he was a consenting partv. but under proceed¬ 
ings taken in inuifam. if fd, also, the plaint> 
iffa, having with their eyes open, purchased 
the defendant’s interest in ihe surplus sale-pro- 
oeeds, subject to tbe contingency of bis suo- 
oeeding in a suit to set aside tbe revenue-sale, 
in which event that interest would become nil, 
they were not entitled to get bvok Ks. 6,030 
which they bad paid on account of tbe pur< 
chase. Held, also, that tbe payment made by 
tbe plaintiff was voluntary and that, though 
tbedefendant might have benefited by it, he 
was not legally bound to re-p.ay the money to 
the plaintiffs. RamTuhud Binohv. Bises- 
WAB Lal Sahoo, 19 BLR. 208, P.C.»23 
W.R, 805 = 2 I.A. 131 = 3 Sar. 477. [F.. 27 B. 
390-6 Bom.L.R. 301, 3 C.L.J. 288. 10 Bom. 
L.R. 764 = 32 8. 6i‘J: R., 1 0 55. 2 B. 253. 3 B. 
937. 4 0. 807 = 4 C-L R, 148, 5 A. 577 = A,W. 
N. 1883. 130, 11 A. 234 = A.W.N. 1889, 
67, 12 C.P.L.R 4.25 C. 305,7 0.0.146, 
99 A. 627 = 4 A.L J. 601-A.W.N. 1907. 214. 
32 B. 32, 9 Bom.L.R, 710, 30 A. 167 = A.W N. 
1908, 68=5 A.L J. 163. 3 Ind. Oas. 672=8 L. 
B.R. 68, 6 M.L.T. 162 = 3 Ind. Cas. 110=33 M. 
15=19 M.L.J. 409, 14 O.W.N. 945=6 Ind. 
Oas. 810 : D., 18 B. 86 ] 

(8)— Act I of 1845, s. 24, one year's Itntifa- 
tion under—Civil suits to set aside revenue 
sales — Limitation apphenble to minors except 
when they are sole owners. —It was contended 
foe the plaintiffs, that tbe suit would He be- 
oanae, on the dale of tbe sale for arrears of 
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revenue, they were minors and tbe present suit 
was brought within one year frointbedate of 
their attainiog their m vj <rity. Tbe Chief 
Court did not accept tbe co'it--iii )n. It held 
that there was no warrant for the application 
of such a rule of limitatiou lo tbe present case. 
Had the minors been tbe solo owners of the 
tenure, it would have been prole ited from 
revenue sale by s. 10 of Act I of 1845. but as 
they formed only a very smill minority of the 
owners, their minority would nntava'I towards 
protecting their shares. YBOSUP v. ThB 

Government, 62 P.R 1869. 

{91—Revenue sale by Det,u'u Colleftor—Sale 
set aside on appeal to CoUrcl >r ^ Ippenl to Com¬ 
missioner—Sale iteld good—Hfied —SaU Law, 
ActVWi 0 / 1865 {B.C.I, ss. i3. 14.—Where a 
sale effected by order of a Deputy Collector,, 
was set aside on appsal by th<^ Collector, whose 
order was finally reversed by tbo Commissioner, 
who declared that the sale wa-i good, held that 
tbe sale did not become oonfirm> d or final and 
conclusive, before the date on which the Com- 
mis-ioner passed his ordt-r. PR'NNATH ROY 
V. Troylookhonath Roy, i4 W.R. 284. 

(10) —Acf VII 0 / 1963 (5 C’.). ss. 18 fo 24- 

Sales of land for Oovernmt'nt demands other 
than arrears of revenue--Proeedurp.—Act XI 
of 1359, ss 5,6—Sals notificotton under— Notice 
tender Beg. XIX of )9\i—Defaulters—Fine— 
Substantial injury. —All sales for recovery of 
Government demands, other than arrears of 
rovoQUO, Qoust be preoede<3 by tbo pres* 

ocibed ia es. 18 to 24, Aot VII of 1868 (B.O.); 
and if tbo proprietor of an estate in respect of 
which a certificate of demand has been made 
under that Act comes into Court either before 
or at tbe time of sale, and, before tbo property 
is actually sold, tenders tbe amount of the 
demand, the Collector is bound to receive it 
and to abstain from selling the property, [R., 
17 C, 414, 13 0.W,N. 710^1 Ind. 048.871 = 
11 G*L.J. 254-] A sale notifi.^ation having 
been issued under ss. 5 and 6, Aot XT of 1869, 
with a view to realize a Qne which had been 
imposed (or non-attendance after due notice 
under Reg. XIX of 1814, the proprietors, before 
the day fixed (or sale, tendered the fine; but 
the tender was refused, anl the estate sold. 
ZJefd that tbe sale was illeeal, irrespective of 
tbe qaestioQ of eubstanaal injury. MOHAN 

Ram Jha V, B\BOO Shib Dutt 8ino, 8 B.L. 
R. 230=17 W.R. 21, 

(11) —Rrueniie saU^Colhrtor bound to sell to 
highest bidderSuitfor d'xmages against Collect 
tor personally — Measure of damages, —The 
Collector sold a mehal belonging to tbe plaintiff 
for default of payment of Ocyernment revenue* 
After the lapse of more than 12 mouths from 
the sale, plaintiff instituted the suit to recover 
from the Collector personally damages caused 
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to ber b; bis not having sold the estate to the 
highest bidder. The lower Courts awarded her 
the full amount of her claim. It was objected 
on special appeal that, if anj damage had been 
done to the plaintiff, the amount awarded was 
excessive and improper, and that no damages 
at all ought to have been awarded Tho High 
Court held that the Oolk-ctor commm.-d a 
wrongful act by selling the property to the 
second highest instead of the first highest 
bidder. But it was the difference between these 
two bids that could be taken a^ the proper 
measure of tbe plaintiff's loss. The actual or 
probable value of the rsiate, if it could he arriv. 
ed at deftors the bidding could afford no guide 
to tbe loss sustained by the plaintiff. Mlt. 
OOBNELD V. MUSST. OODOY TaBA ChOWDH- 
BAIN, 8 W.R. 372. 

( 12 )—Revenue SaU Lnu). Act XI (B.C.) of 
1859 , 33. 18, 33, 7. G^Payment vf arrears of 
revenue before sale — No order under s. 18 
e»emp(irtff property from sale^Selling aside of 
sale — Irregularity — Effect — Irregulatitp not 
contrary to Act, but contrary to practice—Notice 
—Object —Non-setviee ol notice — Irregularity — 
Objection not taken in appeal to Commissiontr— 
Objection in regular suU~‘Combination among 
bidders—Irregularity—Fraud—Revenue sale — 
Act Nil of 1869 (B.C.). 3. B—Service of notice.— 
Where the plaintiffs sued to ret aside a sale for 
arrears of G >vcroment revenue held on tbe 26ih 
March 1679, alleging that tbe arrears had been 
paid into tbe Collector’s treasury on tbe 25tb 
March, that, according to the practice which 
had grown up in the Oolleolorate of the District, 
it was usual to accept payment of arrears of 
revenue, however lata, and to exempt the estate 
from sale if, at the time it was put up for sale 
all arrears had been p.aid into tbe treasury, and 
it appeared that the arrears had been paid as 
alleged but without obtaioing any order fr^m 
the Oolleotor, or from any one else, authorizing 
their doing so, or ezempiing the property from 
sale, field that the sale was valid and that 
there was no irregularity iu the sale, as no order 
exempting the property from sale had been 
obtained under s. 18 of Act XI ol 1859 and as 
mere payment of tbe arrears into the treasury 
vritbout such an order would not in itself have 
the effect of exempting the property from sale. 
[F., lOO W.N. 137-2 Q.L.J. 326 ; B., 21 0. 
814.] The irregularity upon the ground of wbiob 
tbe Civil Court ban. under tbe provisions of 
8. 83 of Aot XI of 1869, jurisdiction to set aside 
a revenue sale, is an irregularity of a speoiflo 
nature, namely, that the sale has been made 
oontrary to the provisions of tbe Act. But a 
a^ia made contrary to a practice wbiob bad 
grown up in the Colleotorate of tbe District 
•vsn it BQoh a practice would amount to a 
-omtom, is not a sale mads oontrary to any of 
'flu prorisioot ol the Aot. The notice under a. 7 
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of Act XI of 1859 (B.O.) is a ontice to iho 
ryots not to p.^y their rent to the rkfauliini;^' 
aammdar or to defaulting teuure-br.!dcr>. That 
notice is intended for tbe protection either of 
tbe tenants or of tbe purchasers at the rivemlo 
sale, or perhaps of both, anri the nr n-service of 
such a uoticG is no ground for Ff tting aaii^f the 
auction sale. [F., 2 C.L-J. 3^5=10 t'.W.N 
137.5C.L.J. 425 = 34 C. 3S1 ; B . 21 C. 354. 30 
0.1 = 6 C.W.N. 688, 8 C.W.N. 337.] Tlfo 
irregularity in tbe service of n:)tice under s- 6 
of Act XI of 1659 (B.C.l. if not taken in the 
grounds of appeal vvhi^ib Lad been presented 
to the CommissicDcr, cannot be urged in a 
rogulareuit as a ground I-'t setting aside the 
sale. [F.. 21 0. 844, 2 G.L 3 325= 10 C.W.N. 
137.] A revenue sale is not invalid by reason 
of a coinbinacioQ among certain of the pur¬ 
chasers not to bid against one another, in 
coosequeuce of wbiob tbe price fetched was 
b'dow tbe value of tbe property. There is no 
fraud or impropriety in lulcnditig puroha«crB 
eoinbining not to bid against one anotbea. 
[F.. 16 C. 194, 97 P.L.R. 1901 = 37 P.R. 
1901, 1 C.L.J. 85; R.. U.B.lt. 1997-1901, 
317, 36 C. 134 = 13 C.W.N. b7.] Quare 
Whether s. 8 of Act Vll of 1~68 ili.C,), is 
sufficient to make the sale-certificate conclusive 
as to the service of notices i- ^ue I under s. 7 of 
Act XI of 1659. in a suit in which it is sought 
to set aside tbe revenue proceedings on the 
ground of their being contrary to the provisions 
of tbe R'venue Sale Law ? GOBISD CHUNDRA 
G^NOOPADHyA V, SHAR.VJUNNIfiSA BIBI, 
13 C.L.R. 1. 

(13) —Surplus proceeds tn deposit—Liability 
of person v>ithout title drawing out proceeds.— 
Whore a person took out bie o>vq ebaro ol 
surplus proceeds in deprwit in a Colleniorate^ 
jointly with another who wa« iri po-’seS‘-'ion ol 
a certificate of the Civil Court, held, that ho 
was nut liable for the money drawn by that 
other, although tbe lalti-r bad no risht fro 
draw tbe money. GUNGA Dhur Kur v. 
ROOP ChAND KoOER,23 W.R. 82 

(14) —Act XI of 1869 —Sale for arrears of 
revenue—Suit to recover possession.—k sale of 

land which is made when no arrears of revenue 
exist is absolutely null and void indc-peiidenlly 
of Act XI of 1659 altcgetber ; and the fact 
that tbe purchase has been made bona fide at 
a regularly conducted sale is cf no avail 
whatever to tbe purchaser In a ruit brought 
by the owner of land to recover pcBsesrion ol 
it. SftBBMUNT LALL GHOBB V. 8HAMA 
800NDUREB DA8SEB, 12 W R 276. (10 W. 
R-P.B. 66. F.) IF., 12 W.R. 311 = 3 B.L.B. 
App. 144.] 

(16)—ictXI of 1869—Safe token arrears of 
restenue are due—Sale certificate. —Wbatevet 
is sold nader Act XI ol 1660 can only be sold 
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for arrears of Govorncnent rsTeoue ; and unless 
it c>tn be shown that arrears of Government 
revenue were due on account of a particular 
estate, any sale would be void, inoperative 
and without legal effect, and in fact no sale 
at all, and consequently the title supposed to 
be given by the sale certificate must always be 
HUbjecb to such defect, and would not oe an 
absolute title as agsinst the law by which 
alone the sale and certificate can be’operative. 
Bam GOBTND ROYV. SYUD KUSHUPPUDDZA, 
18 W.R. 141, on review from, 14 W,R. 1. 


{lS)—Estate~JuUcur, phulkur rights—Allu- 
tjjon.—An estate would not necessarily mean 
land, Julkur, phulkur, and bunkur rights 
■to all estates, and in this particular case, 
even where land has been entirely washed 
■way. there would still remain the right to 
possession of any alluvion that might subse¬ 
quently re-appear on the same site, and there 
would, therefore, in accordance with the 
decision of the Privy Council in 14 W.R. 
B.C., 11, still be an estate to sell. THE 

Government v. baboo Radhay Singh 
p W R'117- CJ’.. 6C. 725=8 O.L.R. 90; R.‘. 

9 S« 19»J 


(17)—Benj. Act, VIII of 1869, s. 61—Sale 
for arrears of rent —’Warrant against moveable 
froperty—Suit to set aside auction saleof rent- 
—Under s. 61 of Act VIII (B.C.) of 1869. a sale 
foe arrears of rent is void if it is held while a 
warrant against the moveable property of the 
debtor is in force, [fi,, 15 C. 179 ; D., 17 0. 
769.] A suit is maintainable to set aside au 
auotion sale for rent, where the purchaser is the 
decree-holder himself, on the ground of irregu¬ 
larity in conducting and publishing the sale, 
•anless it be proved that the judgment-debtor 
had failed to set aside the sale in a Ptoceedine 
under s. 257, Act VIII of 1859, or that he had 
full opportunity of proceeding under that sec- 
lion, and that be neglected to take advantage 
of it. UJOLLA DASI V. DHIRAJ Mahatab 
ChAND. 7 C.L.R. 215. [fi., 15 0. 179; D., 17 

0. 769.} 

See BEN. ACT XI OP 1859, ss. 5, 7, 21 C. 
354. 

Setting aside sale—Misjoinder—Ses BEN. 
^CT XI OP 1859. ss. 10 and 11. 6 C.L. J. 163. 

Bee Ben. act I OF 1895, S9. 10, 21. 28 C. 
313=6 C.W.N. 331. 

- - — g.—T enures that are protect¬ 
ed IN SUCH SALES. 

(1)—Purchaser at revenue sale when entitled 
4o annul incumbrances. —In this case the High 
Uontt upheld the respondent’s contention 
that it is only, the purchaser of an entire 
estate,” that acquires the same free of all the 
inoumbrances except those specially reserved by 
B. 37. This view was also held to be further 


- 3 .—Tenures that are protect¬ 
ed IN SUCH sales— confinued. 

strengthened by the provision in s. 33 of Reg. 
XIX of 1814 that, when a bufuxiruhas actually 
commenced, and the estate falls in balance, 
only the portions of the defaulting share-holder 
shall be sold and not those of the share holders 
who have paid their balances, and that the pur¬ 
chaser of a share, under such oircumstaoces, 
shall acquire all the rights of the defaulting 
proprietors. As the power to annul and avoid 
incumbrances was thus limited to purchasers 
of entire estates, and as the defendant in the 
present case had not purchased such an estate, 
the issue whether he bad a right to avoid all 
incumbrances on the estate purchased by him 
was decided against him. Kali Dass GHOSB 
V. Chandra mohini dasi, 3 W.R. 68. 

(2)—X 0 / 1859, s. 77— Question of title — 
Conjucling interests.—S. 77. Act X of 1859, 
was never intended to allow the title to receive 
rents to be tried in a rent suit in cases in whioh 
parties might have conflicting interests, as it 
reserves such questions to be determined in a 
regular suit. RAM CHUNDER BaNERJEE v. 

bhaik Ekrauoollah, 12 W.R. 163. (11 w. 
R, 161, R.) 


4 (6) —of 

tenant tenureSuying in by Govern- 

meni at Revenue sale of putnee taluk—Sale of 

la ufe broujAl tn-Ripfiis of purchaser-Revenue 

Ai 0^ 1822.--Where tenants are dispossessed of 
their lands by a zemindar who disputes their 

if i ® proper remedy is to sue under Act X 
of 1859- [R.. 23 W.R, 460; D., 20 W.R. 456.] 
An hereditary, transferable putnee talua, creat- 
ed subsequent to the Perpetual Settleme'nt, aud 

in by Government. 

the Government itself became the purchaser 
at such sale. No steps were taken by the 
Government under Beng. Reg. XI of 1822, to 
cancel or destroy the talookdary tenure, but. 
fnoVh the Government, after reduo- 

thi settlements with 

the talookdars as late as 1862. aereeinB to 

Government aftec- 
th« ®“bjeot to the rights of 

*^bat. as the Govefnment 
had not effectually annulled the tenure before 
the year ^12. it had lost its statutory right tp 

that riahf^r* Under which 

if D repealed by Act XH 

irnm fk futthcc, that the purohaBer 

fhL^ Govergmeot had no higher rights 
fSi c.?'® \ssed by his vendor, at the date of 
the sale, and the purchaser’s title was subjeot 

fii ' s agreement to preserve the 

R* f'* - 24 W.R. 247. 18 w. 

foo Jh iK 536. 2 O.L.R. 13, 9 C, 
R 304 ; D„ 23 W.R. 245. 2 C.L, 

K. 2 ifa.j The general policy of the Revenue 
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■Sa7«—oonfeinued. 

-4.—Salefop Arrears of Revenue and Cess 

—om^inued. 

■' - g.—TENURE THAT ABE PROTECT¬ 

ED IN SUCH SALES— continued. 

Bale Laws that have been passed since the 
Perpetual Settlement has been to protect the 
public revenue by placing the purchaser of an 
estate sold for arrears of revenue in the position 
of the person who. at the time of the Decenoial 
Settlement, engaged to pay the reveoue then 
6xed. They, therefore, gave or sought to give 
the purchaser, the power of abrogating all 
eogagemeote made by the defaulting zemindat 
or hie predecessors sioce the settlement, where¬ 
by the zemindaree rents and profits, which 
were the security of Ooveroment for the pay¬ 
ment of revenue, were diminiehed. A talook- 
dar could not be dispossessed of his land at the 
will of the purchaser at the sale ; be was at the 
most liable to pay the district rate for them, 
and could only be ejected from them if he 
finally declioed to hold it at the enhanced rent. 
Under Reg. XI of 1822. the law respecting 
dependent lalooks created subsequently to the 
Settlement was that "such talooks were liable 
to be wholly avoided and annulled at the option 
of the purchaser at'a sale for arrears of revenuei 
unless they fell within the class contemplated 
by B. 8'J of the Regulation.” KHAJAH 
A88ANOOLAH v. OBHOY CHURN ROY. 13 W R. 
P.O 24=13 U I.A. 317 = 2 Suther-309=2 Sar. 
68B. 

(4)—Act XI 0 / 1859, s. yi—Sale for arrears 
of revenue—Transfer by purcliater of his rtght 
—Right of frans/eree.—A purchaser at a sale 
for arrears of revenue oould transfer his ligbls 
under the sale to another, and the transferee 
acquired all the rights conferred on the pur¬ 
chaser at such sale, under s. 37 of Act XI of 
1859, provided the transfer followed immedi¬ 
ately upon the sale, or followed within a 
reasonable time after the sale. KOYLash 
CHUNDER DUTT v. JUBUB ALI, 22 W.R. 29. 
[F„ 5 O.L J. 264. 1 O.L.J. 520. 10 0.W.N 148; 
B., 12 0.W.N. 1029.] 

(6)—Sale for arrears of revenue — Putnee — 
Tenure—8. 87, Act XI of 1859.—A putnee 
granted by a Hindu widow was. in appearance, 
a duly registered tenure falling within the 3rd 
exception to s. 37, Aot XI of 1659, but was 
in truth the resultof a fraudulent device which, 
bad there been no revenue sale, the real owner 
or the reversioner might have avoided. Beld, 
that, under suob ciroumstancee. the right to 
avoid it paseed to the suotion-purohaser and 
did not remain in the old proprietor. Ram- 
OHUNDBR OHUOKEBBUTTY V. KASHINATH 

MOBTBO, W.R. laeii. 66. 

(&)—Planting of gariUn by landbrd on his 
estate—Sale of tenures for arrears of revenue— 
Aet XI of 1669, s. 87.—Where a landlord 
plants a garden in any portion of bis estate, he 
does not become, quoad those plantations, his 
own ryot. Therefore, if hie estate ia sold for 
anean of Ooveroment revennet he oannot claim. 


Safe —continued. 

— 4.—Sale for Arrears of Revenne and Ceee 
—confin«ed. 

— g. —Tenure that are protect¬ 
ed IN SUCH SALES—confinufd. 

the protection of s. 37, Act XI of 1859. BOOL 
CHAND JHA V, LUTHOO MOODEE, 23 W.R. 
387. [«., 12 C. 82.] 

(T)—Revenue sale—Evidence of tenure — Btn. 
Act XI of 1859, s. 37 (4).—Lands, on which 
gardens have been made, are protected by s. 37 
(4), Act XI of 1859, from the eflect of a sale 
for arrears of revenue, even though they may 
not have been expressly leased for that pur¬ 
pose. GOBIND CRUNDRA SEN v. JOY CHTJN- 
DRA Doss, 12 C. 327. (3 C. 293, F.i fE., 9 G. 
W.N. 852.] 

f8) —Act XI of Revenue sale—Settle¬ 

ment under Reg. VII of 1822 —Rights of lakh©- 
rajdars as against auction-purchaser. — An 
auction-purchaser at a sale uuder Act XI of 
1659 cannot eject a fa7.'lieru7dar, whose tenure 
has been resumed under Reg. 11 of 1819 and 
settled under the provisions of Reg. VIZ of 
1822 in respect of the pavment of Government 
revenue due thereon. The lahherajdar could 
not be disturbed in his possession so long aa 
the revenue assessed on him under the settle¬ 
ment is paid regularly. RAM GOBIND ROV 
V. SYUD KUSHUFFUDO/.A. 14 W R. 1. 

19)—def Vlir of 1835 and Reg. VK of 1799, 
5. 15, cl. 7, effect of sales und*r, towards destrojf- 
ing tuppa right. — The appellant contended 
that the lower Court was wrong in having held 
that bis tuppa right was swppt away by the 
sale held under Act VIII of 1835 and the pro¬ 
visions of cl. 7. 6. 15. cf Beg. VII of 1799. The 
ruling in 3 W.R. 197 relied on by tbe lower 
Court was to tbo effect that, urjdcr-tenures and 
incumbrances ate annihilati-d by i>ates of 
tenures for arrears of revenue beld under tbe 
above Acts. Tbe appellant was not able to 
show that tbe sale in tbo present ca^o was for 
arrears of rent and not for arrears of revenue, 
nor did he .adduco any precedent to tbe oon- 
trary efieot; tbe High Court therefore refused- 
to interfere and dismissed tbe appeal. MuSBA- 
MUT ZEENUT BEBEE V MOSSAMUT RAHA- 
TOONISSA, 7 W F. 243. 

(10» —Zamindary—Encumbrances— Sale far 
arrears of revenue—Collusion —Lessee's right. 
—An estate in which the plaintifi’s predecessor 
in title was bolding a hereditary istemraree 
mowrosee lease was sold for arrears of revonno 
and brought by tbe Government. Subsequently, 
the Government restored the estate to the 
defaulting samindar on condition of bis recog¬ 
nising the encumbrances that existed on the 
estate before tbe revenue sale. Tbe estate 
having been subsequently mortgaged by the 
zemindar, a deoree was parsed thereon, to 
execution of which it was purchased by the 
decree-holder. A purchaser from tbe decree- 
holder, in collusion with a third party, allowed 
the property to be sold for arrears of revenue, 
and the third party pnrohased the same. The 
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>ff«/#'-contiQued. 

— 4 —Sale fop Arrears of Revenue and Ces's 

— co'itvnu^d, 

--gf.^TENUBE THAT ABE PilOTECT- 

BD IN SUCH SALES— concluded. 

purcbHSf-r aS this revenue sale dispossessed the 
pUiniid. as tbo efiect of the revenue sale was 
t) fxtiii^uish all encumbrances. The zemindar 
subsequuiiiiy came to know of the fraud and 
ousted the purchaser at the revenue sale, in 
due course of law, In the present suit against 
the Ziuiindar for recognition on the plaintifi’s 
loii'^o. htld that the plaintifi was entitled to be 
put in possession as lessee, and that the suit 
was not barred by limitation. RAM DYAL 
Khan v. Rajah O.iooohya Ram Khan, 
89 ff.R. 459. 

(11) —Rfluenttg-safe—£?.cisftn 3 leimres, annul¬ 
ment of — Question ot evidence.—It is not a 
necessary inference that, by tbe tale of a 
aamindary for arrears of revenue, the Govern¬ 
ment intended to annul all thn previously exist¬ 
ing tenures, though it has a right to do so. 
Even where tbe Government had asserted its 
right to do so, it is a matter to be decided upon 
the evidence whether tbe Government afterwards 
enforced its right. TRILOCHUN CHUCKEEt- 
BUTTY V, KOMALA KANT CHUCKERliUTTY. 
89 W.R. 936. 

il2)—E>nb'inknients—Encumbrances. — Em¬ 
bankments aro nut encumbrances liable to be 
extinguisbod under s. 26. Act I of 1845. which 
refers only to tenures and lease?. The 
Collector op the 24 pebounnahs v. 
3:oynabain Bose, W.R. F.B 17-llnd. Jur. 
0 . 8 . 101 . 

Sec BEN. ACT XI OF 1859, s 37. 3 C. 293. 

See Estoppel-ESTOPPEL BY conduct. 
8 W.R. 139. 

- h. - Miscellaneous. 

. (1)— del XI of 1859. s. 5 — Wofi/tcrtfion — 
^ffac^menf.—A notiScabion issued under 8.5, 
Act XI of 1859, docs not operate as an attach¬ 
ment by the Civil Court. That uotifioaiion is 
lor the information of the debtor and of the 
public, that it may be known that an arrear or 
demand is due from tbe debtor, which will be 
received if paid on or before a fixed date. It is 
simply a public call on tbe debtor to pay 
his debt by a fixed date. NUBKOO Ram v. 
Baujoobawun SINOH, 9 W.R. 481. 

{2)—Sole for arrears of revenue—Act XI of 
1859,8. 6, noK-compftance with, effect of.-A 
non-compliance with tbe provisions of s. 6 of 
Act XI of 1859, in respect of a sale-for arrears 
of.reveoue, would avoid tbe sale altogether, 
and is not a mere irregularity or one of those 
errors in procedure^ which are intended to be 
oared by s. 8 of Bengal Act VII of 1868—Per 
Qarth, C.J ; Mitier, Prtusep and Pigot, JJ. — 
Where the date fixed in tbe sale notification is 
lass than thirty clear days from the date of its 
being affixed in the Oolleotor’s office, there is a 
legal defect in the notification, such as cannot 


Sale —continued. 

-4.—Sale for Arrears of Revenue and Cess 

—continued. 

-tMiscellaneous— confinued. 

be cured by s. 8 of Bengal Act VII of 1868 r 
such a sale is not, however, ipso facto null and 
void, but is liable to be annulled (by s. 33 of 
Act XI of 1859), only on proof of substantial 
injury by reason of the informality in the noti¬ 
fication— Per Tottenham, J. Lala MOBABUE 
Lal v. The Secretary op State fob 
India in Council, ll C. 200, F B. [F., 17 
C. 414 , 7 O.W.N. 377 ; Appl., 14 C. 1.17 0. 
398; R., 13 0.208, il C. 360, 19 A, 308, 1 
C.L.J.565. 6C.L.J. 163; />,.2C.L.J. 325 = 10 
C.W.N. 137.3 

(3) — Transfer of revenue jurisdiction — Pay¬ 
ment of revenue. —If an estate is transfected 
from one Collectorate to another, tbe holder of 
tbe estate is not entitled to take credit for pay¬ 
ment of rent to the Government treasury of the 
district to which the estate originally belonged, 

I'f be has notice of such transfer, unless he baa 
got a regular transfer receipt; if bo has no 
notice and pays and takes receipt, it is a suffi¬ 
cient quittance as against Government. THA- 
KOOR Churn Roy v. the Collector of 
the 24 PERaUNNAHS, 13 W.R. 336. 

(4) — Government revenue paid by one pro¬ 
prietor on behalf o/<o-propriefor in default— 
Pulneedar ot defaulter not liable to pay .—The 
respondent and the lessor of tbe appellant, a 
putneedar. were co-proprietors. To save the es¬ 
tate from sale on account of arrears of Govern-' 
meat revenue, tbe respondent paid his share and 
his defaulting co-proprietor's share of tho re- 
venue, and the question had to be decided whe¬ 
ther the sum paid by tbo respoodeut for his 
defaulting co-proprietor, could be recovered by 
the respoudeut from the appellaut, tbe put' 
needar. Held that the putneedar could nob 
be held liable to pay any such sum. The res¬ 
pondent could recover the money paid foe his oo- 
pcoprietor by separate action against him, but 
not from tbe putnidac having tbe right to all 
the profits of the putnee after payment of rent 
to his lessor. And, even if tbe putneedar had 
not paid rent to tbo lessor, that would be a 
question between bim and his lessor which 
might give the latter a right of action against 
bim, but could not render the putueedat 
responsible to the respondent. BykUNTNATH 
ACHABJBE V. GOOROO CHUBN BOSE, 7 W, 
R. 247. 

(5) —Auction sale for arrears of revenue— 
Cancellation of under-tenures, —Where, at an 
auction sale for arrears of revenue, the Govern¬ 
ment becomes tbe purohasei of the property 
and afterwards makes settlements with the 
former proprietors of tbe under-tenures, the 
question whether or not the Government can¬ 
celled the under-tenures existing at the time of 
the sale, is one to be decided solely according 
to the effect of the proceedings taken by the 
Collector in each case. It is a mistake to su]^- 
pose that tbeir Lordships of the Privy Oounoil 
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S4i« —oou tinued. 

- 4 ,—Sale for ArreaiB of Revenue and Ceas 

—continued. 

———'h,—MKCBLI jANEOUS— continued. 

in tbe OAS 0 of Khaja Asannullah (13 M,I A. 
317, 13 W.R. fc*.0. il) iQlended to lay down 
a genecal cole aco >rdtog to which all questions 
of this nature are necessarily to be decided. 
SHOOK Deb Suaha v. Sbeemutty alladi. 

2 C.L.R. 13. 

(6)—Sole of land for arrears of revenue^ 
Fraudulent purch ise by tenant tn possession— 
Trustee for owner—Forfeiture of tenancy.— 
Suit for setting aside of revenue site and for 
possession — Amenament of plaint. Where a 
tenant who. as Det.vecn him and tbe owner of 
the land, was bound to pay tbe land revenue to 
Government, either willully or negligeaLly 
omitted to pay. and thereby occisioued a sale 
for arrears of r^jveniio, aod hiiaseU became the 
purchaser,he w*.. i n equity liable to be declared 
a trustee of tbe laud ao purchased for the owner 
thereof, discharged of hie tenancy in coose- 
quence of bis cjoJuct which worked a forfeiture 
of any tight to be continued as tenant, [i^, 
21 B. 396, 22 13. 271. 3 Bom. L.R. 92. 30 B. 
466 = 8 Bom. L.R. 360; 0., 12 B.595.3 Where, 
under the citoumu.inoes mentioned above, the 
owner brought a suit forthe setting a^ide of the 
revenue sam an J for possesnon, heii that tbe 
pUint ought not co have contained any prayer 
for setting a^ide ibo sale, hut that as it contain¬ 
ed a prayer lor it might ba read 

as praying (or rit least that the plainiiO sb »uld 
be permitted to amund it so tbat it might simply 
pcayj tbit the deiendaut should, under the 
citoumstuaces alleged by the pUiniifi, be dec* 
lared a trusiee of the land for the pUintiQ. 
Balkrishna Vasudbv V, M.adii.wrav 
NARaYAN. 8 B. 73. 

(li—Bombay Lond Revenue Code {Act Y of 
lS'J2)^Uevenue sale for arteara—Declaration 
of forfeiture by Collector, tf essential to validity 
of sale.—A sale of a hilding for default of 
payment of a8se->'ment is not to be deemed 
invalid, merely because, prior to the salo. there 
has been no declataiiou of forfeiture by the 
Oolleoior. A deolaration of forfeiture may bo 
neoessaty for some purposes but it does not 
constitute so esseniially a necessary preliminary 
of a sale, that a sale without it would be alto¬ 
gether illegal and invalid., Tbe fact tbat a 
sale has taken place is itself strong prima facie 
evidence th*i forfeiture b»d been declared. 
There is nothing to prevent forfeiture being 
piemmed to have taken place, whenever the 
Oolleotor has pc >3eeded to sell tbe ocoupanoy, 
his right to do so being founded on tbe liability 
of tbe occttpaiioy to forfeiture and sale. 
Oanpati V. Oamoabah, 21 B 381 

{B)—Revenue Recovery {Sladrasi Act II of 
1864, SI 89, 50 —[rregularitv in conduct of 
tale—Right of suit in Civil Court—Suit to set 
atldt revenue sale— Irregularity—Substantial 
^ury—Proof—Ftilure to put up notice.— 
Whue an applioation to a OoUector under 


Stf/n—continued. 

-4.—Sale for Arrears of Revenue and Cess 

— concluded. 

-/i,—M iscellaneous— concitiied. 


paras. 1 and 2 of s. 39 of Act II of 1864, to 
have a sale set aside on ihc ground of material 
irregularity in conducting or publishing it, ie 
dismissed, the patty aggrieved by such order 
can, under s. 59 of the Act, sue in a Civil Court 
for redress, and such right is not affected by 
the worda “ except as hevciiialter provided ” in 
para 3 cf s. 38. since tbe words refer only to 
the case of a sale biing set aside by theCollector 
sue motu. The plaiuiiS in a civil suit to set 
aside a revenue sale on the ground of material 
irregularity should also pruve. as required by 
s. 38, that suostao'.iAl injury has resulted from 
tbe irregularity. No direct evidence need be 
offered conneciing tbe irregularity with tbe 
injury, if both are proved, for the relation of 
cause and efiect may be iiiferred. But where 
tbe irregularity proved is non-publication of 
the notice of s-ile at tbe Collector’s r il'ice. several 
miles dist.int from the sale, no such 

inference is po5sii'lc<. HoM.MWYA NaidU v, 
CHIDAMIURAM C’HETTlAlt, 22 M. 440. 

This circular directs t-b^t a note be made 
in sale pipers at the 'iius of s-ile, .showing 
tbe probaolc causo of 'ale of an isuite sold for 
arrears ol revenue. Rev, Cir. No. 4, 20 W.R. 
Rev. Cir. p. 10 


. 3 .—Sale in Execution of Decree. 


а. —General. 

б . —Decrees agmnst repkesen- 

TATIVKS. 

C.—DESCRll'TlON OE PllOl’RRTY SOLD, 
ERRORS IS. 

d. -Joint I’roi’Erty. Sale of. 

S.’-MORTGAGEO i'ROPEUTY. SALE 
OF. 

/.-Proceeds OF SALE, right to. 
3 .—PURCHASERS, RIGHT OF. 
h.—RE-SALES. 

Right ok fukchaser om set¬ 
ting ASIDE S vLE. 

/.—RIVAL DEUREB-nOLDERH. 

/;.-SETTING ASIDE SALE. 
f.-STAY OP SALE. 

m. —Wrongful and invalid Sales. 

n. —MISCELLANEOUS, 

See CIV. Pro. Code, 1908. S. 47. 


See Civ. Pro. Code, 1908, O. XXt, rr. 64 


96. 


•a.—GENERAL. 


(1)—Execution lafe and ordi'iary sale .—No 
distinotioD can be made between a person claim* 
ing under an execution sale and one claiming 
under an ordinary oonveyance. BriNDABUN 
Chundeb Roy v. Tar.a Chand bundopa- 
DHYA, 11 B.L R. 237 = 20W.R.ii4. 
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Sa/c—coDtiDued. 

— S.-~Sale la Execution of Decree—con<<i. 
-a.—G eneral— continued. 


(2l— Sale in execution ond sale inter partes, 
—A sale in execution difiers in many essential 
partrioulars from a sale tn^er parses. BARODA 
KANTA BOSR V. CHUNDBR KaNTA Ghosb 

29 C. 682 = 6 C ff.N. 706. 

(31—BtpAt of a purchaser at Court-sale.—A 
purchaser under a decree in a civil suit takes 
merely the right, title and interest of the judg¬ 
ment-debtor, and is subject to the subsisting 
interests in the land which have been granted 
^ created by any former zemindar. BaBOO 
PSUNPUT SINGH V. GOOMAN SINGH, 11 M.I. 

(i)—Sale—What passes.—At asale in exeou- 
tion of ordinary money decree only the 
right, title and interest of the judgment-debtor 
passes. JiBAN Krishna v. Brojo Lal 8 
Bom. L R. 428 = 30 C. 550 = 7 C.W.N. 425 = 30 
I.A. 8l=8 Sap. 444. 

(5) Exertion Extent of interest passed bp 
tuchsaU—Contract—Right of the parties—Law 
governing the parties.—la the case of a sale in 
e«outiou of a money decree the questions are 
what did the Court intend to sell, and what did 
1^6 purchaser understand that be bought 
These are questions of fact, or rather of mixed 
law and fact; and must be determined accord- 

ARnT 7 °T the particular case. 

I? Aai vi 6 Bom. L.R. 7 

-27 M. 131 = 31 I.A. 1 = 8C.W N. 186 PC = 

r^T T VooV 0^- 

[«., 6 C L.J. 490,] 

(6) —Court-sale—What was intended to be 
Mid and purchased-Question of mixed law and 
J^f-State of law at ume of sale-Evidentiary 

0 / Privy Counal-Effect-Weight 

affached.—The question what, at a Court 
sale, the Court intended to sell and what the 
purchaser understood that he bought is one of 
mixed law and fact. The state of the law as 
understood at the time of the sale is only a 
piece of evidence, to be considered with other 
evidence m the particular case, in determining 
what the Court intended to sell and what the 
purchaser understood be bouehb. r 34 M iaa 
a9M 484 4 M, 1 , fl.) Though a prior jS 
mentofthe Privy Council may not operate Is 
res judicata, yet the fact that, on a mixed 
question of fact and law, the Privy Council 
came to a conoluflion. necessarily carries 
great weight. ViRUTHUROYER MECHIVEERA 
PATTAM UQNIPARIYADAYA VaLLAVATTU 
TirumaI/A Raqurama Immudi Kanaka 

BAMAYA ALAGARAYA GOUNDER V. MlNAK- 
SHINaidu. lOML.T. 298 = 2 M.W N 1911 
328 = 12 Ind. Caa.389. 

(G-a) —Hindu haw — Ancestral property _ 

Rights of son—Decree against father—SaU in 
^ecution — Legal necessity. — According to 
Hindu law, the son has inchoate rights of his 
own in the family ancestral property distinct 
from those of the father, and, conseqneatly, the 


ooDtinued. 

- 9 .—Sale in Execution of Decree—confd. 

—General -continued. 

rights of the son are not sAleable in execution 
of a decree against his father, unless the debt 
covered by the decree had been incurred for 
purpos^ of sufficient legal necessity to justify 
alienation by a father, under Hindu law, with¬ 
out the consent of the son, RUGHUNATH v. 

ISTsV 

sebait, whether can be sold .— 
G righc of sebait to perform services for a 
Hindu idol cannot be sold in execution of a 

a b'l R SRINIBAS MieSEE, 

R , 5 B. 393, 6 B 298, 23 B. 13LJ 

‘consisting of two mahsle 

.d f / mention, 

edin sale notification—Right of purchaser to 

submerged mahal was not 

to thfsaU i? Subsequent 

mereed mA ‘he sub- 

oba?0r^artemnrJI'?'’®^u®‘*- auotion-pur- 

wahaf alsn possession of that 

the ground resisted on 

pass^bv 1 mahal did not 

rightfL proprietary 

TnTk nd TnH l-mitation or restriction of 
the^sale nntffi “ef® f>»ct of the mention in 
affect what Sr did not 

Ss of thi i “® submerged. The whole 

might 8ubsean«n»u *°y ^^“ds which 

and accrete^ tn *mm the river’s bed 

=£!« a: "«'r k 

debtor has heo« .,7/^1!; ''^“®“ ajudgment- 

XXXVoflRSfl alunatio under Act 

St g^u® 

an. i? 
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-8.—Sale In Execution of Decree—conM. 

• ■ -o.—G eneral— continuerf. 

confirmed and a certificate issued to the pur¬ 
chaser. Per SuhrowjOMta Ayyar, J .—These 
facts amount only to an irregularity of which 
the judgment-debtor cannot avail himself, un¬ 
less be can also show that he has sufiered sub- 
staDtisl injur; by the irregularity in tfae sale. 
Narayana KOTHAN V. Kaliyanasunda- 
BAM PILLAI, 19 H. 219. (E., 22 M. 119.] 

(Ill — Decree—Execution—Sale of agricul¬ 
turist’s house, whether illegal. —The sale of a 
bouse belonging to an agriculturist in execu¬ 
tion of a mortgage decree is not illegal. 
JANKI das V. SANDAL. 9 Ind. CftB 823. 

(12) —£7iectt(ion sale of mortgage ■properly— 
Right to standing crops. —Where mortgage lands 
were in the bands of tenants under an agree¬ 
ment, the purchaser of tfae right, title and 
interest of the mortgagor in those properties 
in execution sale, is entitled also to the crops 
on those laode which had been cut and stored 
by the tenants since tbe date of the sale ; and 
coosequently it is not subject to attacbmeut 
by any other judgment-creditor of the mort¬ 
gagor. Land uortoaoe Bank of India 
(LD.) V. VI8HNU GOVIND PaTANKAB. 2 B. 
970. [F..13M 15 ; E., 15 C.P.L. R. 14J.] 

(13) —Bzecttlion against property of testator — 
Life interest in residue of testator’s property, 
whether saleable under.—lo this oase the testa¬ 
tor declared tfaat bis eon G shall be his heir 
and executor for tbe purpose of executing bis 
intentions. Tbe eon thereby became a trustee 
for tbe purpose of executing (he diffoceot die- 
positiouB contained in that iDStcument. Those 
filspositioDB were to this effect. There was first 
a charge by way of an annuity of Rs. 1,200 in 
favour of the present appellant; all the debts 
were to be paid ; there were very large legacies 
to be discharged • and after all these charges, 
debts, legaciee and ancuities had been satisfied 
•or provided for, as to the remainder of the 
estate. G was to be tenant for life with remaio- 
der to his sons. He, therefore, was entitled to 
nothing for bis own benefit but a life iuterest 
in (be residue of tbe real and personal property 
of the testatoE after all the charges upon it bad 
been satisfied and provided (or, and after a full 
administration had taken place of tbe assets 
for the purpose of disebargieg tbe said several 
dispoBitions; and suob an interest was held to 
be one not liable to eale under an execution 
issued in the Supreme Conrt against the pro¬ 
perty of the testator. Bbbbbb TOKAI SHBROB 
V. Davod Mdlliok Fubebdoon BBOLAR. 
4 W.R.P O. 87»-8 II1 A.SlOalSuthee. 259 = 
1 Bar, 377. ID.. 16 A.288-A.W.N. 1894,84.] 

(14)—Legacy secured by mortgage of real 
estate of testator — Equitable charge —Safe 
by sheriff under writ against executor — 
Supreme Court — Immoveable property be¬ 
yond jurisdiction.—A legacy, reserved by a 
tesiator from his estate and devised in 
iatout of his great-granddaughter, which has 
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-5.—Sale in Execution of Decree— confd. 

-a.—G eneral— continued. 

been, in pursuance of the directions contained 
in the Will, put in strict settlement by ihe 
executorand subsequently aeouiod by a mort¬ 
gage of tbe real estate of tbe testator to the 
trustee of the settlemeot is an equitable 
charge upon the whole of the real estates of the 
tesiator, and, in tbe absence of evidence of 
payment extinguishing such charge, the seizure 
and sale of a portion of tbe legacy under a 
writ against the executor is invalid. Qiuere .\— 
Whether tbe Supreme Court had a right to 
proceed against lands situated beyond tbe 
jurisdiction limited by tbe Charier, and 
whether tbe Sheriff, under a writ of fiori facias 
requiring him to seize goods and chattels 
within tbe jurisdiction, can seize lands situat¬ 
ed beyond such jurisdiction? STEPHEN 
LAZ.\R V COLLA RAOHAVA CHETTY.5 W.R. 
P.C. 126 = 2 M I.A. 83=1 Suther. 90 = 1 Bar. 
157. [E., 6 M. 54, 7 M. 56.J 

(15) —Safe in execution — Sanction—Discre¬ 
tion of Commissioner.—The Deputy Commis¬ 
sioner or Commissioner is bound to forward to 
tbe Financial Commissioner lor his sanction, 
applications for sale of judgmeot-debtor’s pro¬ 
perty in execution of decree. Jahan Khan 
V. AMIR Baz, 1 P.R. 1887. Rev. 

(16) —Execution of decree — Auction-sale of 
property both ancestral and self-acquired — 
Sanction of Government for sale of anoeslral 
properly —Sanction given after sale, sufficiency 
of.-- Part of a share sought to be sold in exe¬ 
cution of decree w^s the self-acquired property 
of the appellant, and tbe remainder, of bis 
ancestral estite. Tbe Commissioner, while 
forwarding tbe sale 8tat«mont to the Local 
Government for sanction with respect to the 
ancestral state, remirked " ...when sanction is 
accorded to tbo sale of tbe ancsstral portion, I 
will sanction aale of tbe self-acquired portion.” 
Tbe sale statement was sanctioned by tbe Local 
Government and was sent direct to the Deputy 
Commissioner. Beld, that the sale of the self- 
acquired share was never sanctioned by the 
Commi.Hsioner and tbe Government sanction 
was not sufficient. i7efd. further, that sanction 
given after the sale bad taken place was not 
sufficient. Held also, that tbe sale of no part 
of the share could be upheld, us it was impos¬ 
sible to say which part of the '•hare was sold 
first. Mohammed ahmad v. mun3hi Prao 
Narain, 14 O.C. 113. 

iXl)—Parlies —Sui< lo eject by auction-pur¬ 
chaser—Joinder of judgment-debtor—Necessity 
-Court-sale'-Right to question validity thereof 
—Right of strangers. — held, that, in a suit 
brought by an auction-purobaser to eject 
strangere in possession of the lands purchased 
by him, it is unnecessary to join tbe judgment- 
debtors as parties to the suit, because their 
inlerests, if any, in tbe property become vested 
in (he auotion-purchaser and no good purpose 
can be served by joining as defendants persons 
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-S.—Sale in Execution of Decree—con^d. 

-a.—G eneral— continued- 

who are merely predecessors-in-title of the 
parties already on record. Held, also, that, 
wbaiever may have been the irregularities iu 
obtaining the decree, the Court sale cannot be 
treated as a n ullity, and that it is not open to 
straugurs in po^sessiou of property to plead 
that the sale is bad. The juogmrDt debtors 
may be in a position to file a suit to have the 
sale set aside, but that question cannot be 
decided in a suit between the auction-purchaser 
and strangers in possession. GURDINOMAL 
HaRDsSMAL V. KESSANDAS. 2 S.L R. 80. 

(18)— Ciu. Pro. Code, 1882, SJ. 295 ( = 5. 73), 
311 ( = 0. XXI, r. 90, new Code)—Executioyi of 
deerte — " Decree'holdtr," meaning o/.—The 
word “ decree-holder” in s. 3il, Civ. Pro. 
Code, is not limited to the decree bolder who 
instituted the execution proceedings. It covers 
also the case of a decree bolder who is entitled 
to come in and share in the proceeds of the 
sale under s. 295. Civ. Pro. Code. A.IUDHIA 
PRASADv. HAND LAL SINGH, 15 A. 318 = 
A.W.N. 1893. 119. (10 M. 67, Appr.) [Diss., 
4 C.W.N. 542 ] 

(191—4c( VIII 0 / 1359, 5. 270-Appiica6»fifj/ 
—Btvalaecrte holders. —S. 270 of Act Vlli of 
1859 applies only to rival decree-holders claim¬ 
ing under dificrent decrees, and not persons 
claiming under the same decree. MlR/.A 
ARID ALI V. MONNU Byas, 2 Agra 183. 

(20)—Execution sale — Judgmenl-dehlor's 
saleable xnlerest—Purchaser's rights—Failure 
of consideration. —Vi’bea there is a total failure 
of ponsideration. and the judgment-debtor bas 
no saleable interest whatever in the property, 
the sale can be set aside, and tbe purchaser 
can get a refund of bis purchase-money. But, 
when tbe judgment-debtor bas a saleable 
interest, however small, the purchaser pur- 
•bases at his own risk, and there is no 
warranty, that tbs property will answer to the 
description given of it. He is entitled to no 
relief lu such a case. SONARA&I DaSS v. 
MOeiRAM DaSS. 28 C. 235. (17 M. 228, F ) 
[i2.. 27 M. 131, P.C., 10 C.L.J. 492 = 3 Ind Cas 
438.J 

(Ql)~Courf sate—Purchaser—Improvements 
made by him—Sale set aside subsequently on 
account of uregul irUy -Purchaser's right to 
get compensation for improvements—Boni'&des, 
if necessary—Nature of good faith—Gxveat 
emptor, doctrine ol-S, 51, T. P. Act, 1882, 
Inapplicrtbitifp.—Where an auction-purchaser 
who is a stranger enters upon the land pur¬ 
chased at a Court sale and makes permanent 
improvements upon tbe land, he is entitled to 
compensation therefor, upon the reversal of 
the judgment and tbe sale becoming invalid 
thereby, irrespective of any question of bona- 
/ides on his Pitt. (10 A. 166,25 B. 357,14 0. 
L.J. 300, R.) Even assuming that 5o>ia fides 
must be proved :in tbe part of the purchaser 
making improvements, tbe good faith requited 


Stf/e—continued. 

-5.—Sale in Execution of Decree—contd. 

■■—a. —General— continued. 

does not go beyond an honest belief in the- 
purchaser in the validity of his title. (12 C.L. 
J. 391, 32 M. 530, 33 C. 1119. P.) The 
principle of caveat emptor is not applicable to 
the ease of a purchaser at a Court sale. It 
is no doubt well settled that there is no 
covenant for title implied in a Court sale. 
But ibis mean.s nothing more than that tbe 
auction-purchaser takes only tbe interest in the 
property sold, which his judgment-debtor bad 
in law at the time of sale- Tbe scope of tbe 
doctrine does not extend to tbe consequences 
of defects or irregularities in tbe proceedings 
leading up to the sale, which might render it 
void or veidablo. S. 51 of the Transfer of 
Property Act is also inapplicable to a purchaser 
at a Court sale. Tbe fact that an auction- 
purchaser bad, prior to miking improvements, 
notice of tbe application made by tbe guardian 
ad fifem of a minor defendant to set aside the 
Court sale, does not disentitle him from claim¬ 
ing compensation for the improvements made 
by bim. MaTHONSA RowtheN V. APSABIN, 
21 M.LJ. 969 = 10 M.L.T. 373=12 Ind. Cas. 
444. 

(22) -—in execution of decree — Confirma¬ 
tion of sale — Title of auction purchaser —Tafi- 
dity—Certificate of sale. —Where property bas 
been sold in execution of a decree, it is not com- 
peiont to a p irty to the suit in which the decree 
was pissed or bi.s representative in interest to 
dispute tbe title of the auction-purebaser at the 
sale after tbe confirmation of sale, although no 
certificate of sale bad been obtained by the 
purchaser. Tbe order confirming thesale would 
complete tbe title of the latter as against the 
former, and a certificate of sale is unnecessary. 
KHUSHAL PANACHAND V. BHIMARAI, 12 B. 
589. [ft.. 16 A.W.N. 36.36 P.L.R, 1903=9 
P.R, 1903.] 

(23) —Absence of certificate of sale, effect of, 
on title of purchase in execution sale.—The de¬ 
fendants in this case were the purchasers at an 
auotioD sale who, bav£ been put in prs^ession by 
Court in execution of a decree against tbe plaint- 
ifi’s father, were held to be entitled to retain 
it as against tbe plaintiff notwithstanding 
their not having obtained the certificate of sale 
or not having got it registered. 8HIVABAM 

Narayan Mekal V. Ravji Sakharam 
PRADHAN, 7 B. 284. [p., 12 B. 589; ii-,9- 

B. 10 ] 

(24) ^Execution of decree — Sale in execution — 
Purchaser not bound to inquire into validity of 
order of 3al6,^Where oeriam property was sold 
QQQer a mortgage decree^ aod the sale was con* 
firmed aod possessioo given to the purchaser, 
the title of the purchaser would not be affected 
by the fact that the decree was ooe which the 
Court ought not to have made. It is not 
necessary for an intending purohaserat a sale 
under a decree to go behind the deoree, to see* 
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-9.—Bale ia Exeoutioa of Deeree~co>ttd. 

-o.—GENERAL-^onttnued. 

whether Che decree has been rightly made. 
Katjnsillav Chandar Sen, 22 A. 377= 
A.W.N. 1900.123. (14 0 18. H ; 13 A. 432, 19 
A. 541, D. ; 6 0. 734, i?.| [_Overrulsd, 25 A. 
214.] 

(25)—PtircAoser at sale in ezecution—Plea of 
want of notice —Priority o/ registered over wn- 
registered deeds—Scope of rule. — The High 
Cohrt has, in the rules made by it under a. 237 
of Act X of 1877, provided for notice being 
giyen to purchasers that the sale ouly extends 
to the right, title and interest of the judgment- 
debtor, and that the Court ordering the sale 
does not warrant the title. CoDseQuently a 
purchaser who buys at such a sale an avowedly 
doubtful title, pays for it on that uodersCanding, 
and caunot claim to be a purchaser for value 
without notice. SOUHAGCHANdGulakchaNO 
V BHAIOHAND, 6 B. 193.F.B. [P., G Bom.L.R. 
1013, 62 P.R. 1908 = 7 P.V/.R. J90H ; Appr.. 

11 B. 538 ; R.. 6 B. 490, C- B. 495, 8 B. 489, 

9 B. 10, 7 M. 248, 10 B. 453. 9 M- 495. 9 A. 
97. 13 A. 28=10 A.W.N. 216, 17 B. 376. 21 
B. 205,22 B. 946, 29 B. 234 = 7 Bom.L.R. i 
200, I N.L.R. 125. 142 P.R. 1909, F.B., 1 S. ! 
L.R. 104; i>.,16B. 91.] 

(26)— Purchaser at judicial sole, right of 
viortgagee without possession as against private | 
puTCHaser and purchaser at Court sale, dtstinc- 
tion fteftween.—Posseesioo or registration is 
necessary to validate a mortgage in the Deccan 
or c'leewhera in the Presidency of Bombay, ex¬ 
cept Gujarat, against a private purchaser for 
valuable coosideratioo without notice. In tbe 
case of ajudioialsale, however, the purchaser at 
such a sale takes only that which the judgment 
debtor could honestly dispose of, and so amort- 
gage without possession which Would be binding 
on the mortgagor himself would also be binding 
on the purchaser in execution of a decree obtain¬ 
ed against the mortgagor. BAPU.1I BALAL v. 
5ATYA6BAUABA1. 6 B. 490. fF., 6 B. 495, 62 
P.R. 1908 =7 P.W.R. 1908; P., 13 A. 28 = 
A-W N. LS90. 2l6. 27 B. 452 ] 

(27)—Transfer of Property Aci flV of 1882), 
8. 88— Purchase of property tn erecufton by the 
mortgagee decree-holder—Execution for balance 
of decrttal amount after sile —Mortgagee to give 
credit only for amount of purchase-money .— 
Where part of the mortgaged property is sold 
in satisfaotioQ of a decree, for sale obtained on 
the mortgage, and tbe mortgagee purobases it 
with the leave of the Court, but the mocegege- 
debt IH not fnlly satisfied by such sale, tbe 
mottgHgua IS e l■>lGtad to seek out execution for 
the balance of thedeorotal amount against tbe 
remaining property oovered by the mortgage, 
giving credit to the mortgagor only to the 
extant of tbe amount of the pa.roheee-money 
without reference to the aotual market value 
of the property pucobased. UURAMAD HUBBN 
AIAEHANV. TBARUR DHABAM^lNOH. 18 
JL 8i=A.V.N. 1890. lU. <16 0,689. 16 0. 
188, 19 0. 4, B.) [B., 4 O.L.J. 246.] 
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(28) — Morlgage'bond—Attachment— Sale— 
If at iho date of the sale of a decree on a bond 
which only esmblisbcs a lien as inoident. to a 
money-debt tbe property over which the lien 
extends has already been attached, tbe attach¬ 
ment enforces the lieu ; and if tbe property is 
sold pending tbe atiaobmont. the lieu is irans- 
ferred from the property to the purchase- 
moneys. SYUD NADltt HOSSEIN V. I’BAROO 
ThoviLDARINEB. 14 B L.R. 42S, Note = l9 
W. R. 255. iR.. 22 w. R. 98. 14 C 404.] 

(29) - Execution—Court sale, duly ccnfirvted. 
when it can be questioned tna (itjjaent proceed¬ 
ing—Moitgage Effect of the purchase of equity 
of redemptionin a portion of hypothecaby mn?t- 
gagee —Whether such purchase exitnguishes 
mortgage altogether. — The validity of a Court 
sale in execution of a decree cannot be ques¬ 
tioned in an execution proceeding arising out 
of another doerco, to which all pi-rfOiis interest¬ 
ed IQ tbe original decree and sale nro not 
parties. (32 M. 242, Cons.) The purchase by a 
mortgagee of a poriion of tbe bypotheca does 
not tiecessartf^ operate HS a full dt-.cbarge of 
tbe moclgag-i, without regard to the value of 
the property purchased and tbe price paid. (20 
A. 23. Appr ; 18 M. 153, 30 M. 4GI. D.) Where 
33 out of the 34 items of byp 'tbeca were pur- 
chased by tbe mortgagees subject to the mort¬ 
gage liability, and ibc value tbcicof was fully 
equal to the amount duo nn tbe mortgage- 
decree, held, the mortgagees cannot proceed 
against tbe 34th item in execution of the 
ni--tigAge-decrcc. SAMI ROWaI’PA v KupPU 
SAMI lYENOAB, 10 M.L T. 240= 12 Ind. Cas. 
130. 

{'iOf—Execution—SaU-Properly not com- 
prxscd in the mortgage sold Subcrquenl nppii- 
cation for sale of proptrly comprtsea tn tfie mort¬ 
gage cannot be allowid.—la 1897, tbe decree- 
holder applied for execution of his decree which 
be had obtained on foot of bis mongages. A 
portion of tbe properly, which he tought to 
have sold, was not coTnprii-ed in the mortgage. 
The Subordinate Judge so held it and set aside 
the sale. The decree-holdot. however, got the 
decision of the Subordin-ite Judge i^ec aside 
by tbe High Court. He subsequcnily made 
another applicaiion for execuiiou ai.d sought to 
have tbe portion really comprised in tbe mort¬ 
gage sold, alleging that the part of ihe property 
which bad been sold in 1897 was not compris¬ 
ed in the mortgage, and that be now proceeded 
against tbe resl property and that ho should 
not be prevented from puttiog it to sale : Held, 
that it was not. under the oircumslauces, equi¬ 
table and just to allow ibo decree-holder to sell 
the property in dispute. JUGAL KiSUOBE v. 
OANEBB PABSUAD, 3 Ind. Caa. 22. 

IZX)—Execution of decree — Purchase by 
deeree-hoUUr, under s. 294. C»w Pro. Code, of 
mortgaged land-Value paid includea the sum 
due to the prior mortgagee.—The owner of land 
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Sate cootinned. 

•^—5.—Sale io^Ezecation of Decree—contd. 
- 0 .—GeneraTj— continued. 


subject to a mortgage eold it in consideration 
of tbe purchaser paying ofi the mortgage. The 
Jalter having failed to do so, the vendor 
brought a suit against him lor damages for loss 
sustained by him in consequence of such non¬ 
payment, and obtained a decree. In execution 
of this decree he purchased, with the leave of 
the Court, the.equity of redemption vested in 
tbe vendee. In luithec execution of the same 
decree for the balance still remaining due, the 
question arose as to the amount to which 
credit ought to be given by tbe decree holder 
purchaser in favour of the judgment-debtor. 
Held that, having obtained leave of the Court, 
tbe decree-holder must be considered to be in 
tbe position ol an independent purchaser, and 
that tbe price which such a purchaser must be 
taken to pay when ho buys property subject to 
a mortgage for cash payment made to the 
mortgagor on account of his right of redemption I 
—namely, the actual cash paid plus the 
amount of the mortgage debt—was the amount 
to which credit should be given by tbe decree- 
holder. KRISHNASAMI AYTAR V. Janaki 
AMMAL. 18 M. 153. [No< Appr., 18 A. 31 :D,, 24 
M. 96.3 

(32)—Acf VIII of 1859, s. 271—Eguify o/ 
redemption—Exeeution of decree - Safe.—Under 
Act VIII of 1859, an equity of redemption can 
be sold in execution of decree. SRIMATI SAR- 
A8WATI DEBI V. NABADWIP CHANDRA 
GOSAIN, 5 B.L.R. 380. 

(83)—Ciu. Pro. Code, 1882, s. 311 ( = 0. XXI, i 
r. 90, new Code)—Applicat\on to set aside sale 

m execution — Decree-holder necessary paity. _ 

The decree-holder is a necessary patty to an 
application under s. 311, Civ. Pro. Code, by the ! 
judgment debtor to set aside a sale in execution. 
Accordingly, where a judgment-debtor applied 
under that section, and did not implead the 
decree-holder until long after the period of 
hmitaticn had expired, the application was i 
dismissed. ALI GADHAR KHAN v. BANSI- 1 
DEAR, 15 A. 407 = A,W.N. 1893. 173. (A.W.N. ' 
1S91, 121, R%) 

{Zi)—Agreensent to set aside sale-^Power to 
modify agteement^Appeal against order »« 
execution-proceedings.—It initially an agree- .’ 
ment (suoh asaoagreement between the decree- I 

holder and the judgment-debtor that an ' 
execution sale would be set aside on payment 
to Che former tbe whole amount of decree with 
ooBis. and on default tbe sale would stand 
good) is entered into by tbe parties with the 
assent of the Court, it is open to the parties, 
at a subsequent stage, with the approval of the 
Court, to modify ihatagreement- The Court, 
cannot, at the instance of one of the parties 
and in spite of the protest of tbe other, vary 
the terms of tbe agreement. (6 O.L.J. 176, D.) 

An appeal need not be preferred against every 
order in an exeoution prooeeding. It is open 
to the patty aggrieved to challenge, on appeal 


against the final order which determines tbe 
rights of the parties, the propriety of the inter- 
locutary orders made in the course of tbe pro¬ 
ceedings. CHANDANBALA DEBI V. PROBODH 
CHANDRA BOY CHOWDERY, 9 G L J. 231 = 36 
C. 422=2 Ind. Ca8.338. (18 0. 469, F.) [R., 
5 Ind, Cas. 469.J 

(35)— Execution—Application to cancel sale— 
Dismissal of—Fresh application—Cancellation 
of sale—Propriety—Review, powers of .—Where 
a Judge at first dismissed for default an appli¬ 
cation by a judgment-debtor under O. XXI, 
r. 89, Civ. Pro. Code, and where, on a second 
application made by him, tbe Judge re-beard 
tbe petition and cancelled the sale, held, that 
the Judge bad power to do so. It was quite 
open to the lower Court to treat tbe second 
application as one for review, and it is open to 
uphold the order passed thereon on the ground 
that it could have been passed on review. R.N. 
SWAMINATHA NAIKER v. MESSES. R. D. 
Paul.IOM.L T. 569 = 12 Ind. Cas. 381=22 X. 
L.J. 148=M.W.N. 1912, 547. 


(36 )—Execution sale — Agreement between 
judgment'debtor and decree-holder, before con- 
ftrmation, setting aside sale — Auction-pur¬ 
chaser. if bound—" Parly ''—Right to object— 
Rxghtof appeal—Civ.Pro. Code {ActV of 1908), 
9' 21, rr. 89, 90, 92. s. Limitation 

Act (IX o/ 1908). s- 5—Extension of time to 
deposit decretal money^etc.^ to set aside salte 
“Where, after the sale of a property io ezeou^ 
tionof a decree but before confirmation thereof, 
the decrse-bolder consented to the sale being 
set aside on payment of the decretal amount 
by tbe judgment-debtor, and tbe payment was 
made and certified in Court ; HeW—That this 
did not preclude the auction-purchaser, whose 
right is independent of that of tbe decree-holder, 
from asking for oondrmatiou of tbe sale io his 
own right. He would also, if his applioalion 
were rejected, be entitled to appeal from that 
decision, being a party prejudicially afiected 
by that order. The High Court has no power 
to extend tbe time allowed to tbe judgment- 
debtor by 0. 21. r. 92. sub-r. (2) lo deposit 
tbe decretal amount, etc , with a view to set¬ 
ting aside tbe sale, either under s. 5, Limitation 
Act, or under s. 148, Civ. Pro. Code. BlBI 

Mahomed habibuddin, 
15C.WN. 685=13 C L J. 835. 


t^l)—Execution sale—Suit to set aside as 
collunve and fraudulent, after application re- 

Ciu. Pro. Code McfXlV 
Of 1882)—Benami pureftase, allegationof—Mis¬ 
representation by judgment-debtor's pUader- 
awtxon-purchaser if to be held responsible— 
OorKurrent findings of fraud, reversed .—In a 
suit to set aside an auction sale, on the ground 
that It was brought abont by the fraud of the 
decree-holder and the judgment-debtor, it 
being alleged further that the auction-par* 
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--tt,—G bmebai. —continued. 

chaser was a benamidar o( the judgoieDt- 
debtor, it was found that the debt aod the 
decree of the deoree holdcc were genutae, that 
the property was purchased by the auction- 
purobaser who was a man ofsubstaoce out of 
his own funds which thereupon went to pay 
oS the judgment-debtor’s creditors : Beid, on 
the evidence, that the allegation of fraud and 
conspiracy made against the auction-purchaser 
had not been brought home to him, and that, 
under all the oircumstanceB, there was no 
sufilcient ground for setting aside a sale con- 
firmed by the Court after prompt local enquiry 
and for inflicting on the auction-purchaser a 
forfeiture of the considerable purchase-money 
paid by him out of bis own funds. Held, 
further, that, if the allegation that the plaint* 
ifi’s men were dissuaded from bidding at the 
sale by the pleader lor the judgment-debtor 
falsely assuring them that he had instructions 
to apply for a postponement, was true, the 
austion-purchaser could not be faeld responei- 
ble for the mi8repre9i?Dtati0D. Tbe concurrent 
judgments of the Courts in India bolding the 
sale to be fraudulent and collusiv«>, reversed. 
BlSHUN CHAND BaCHHAOT V. BUOY SINGH 
DUDHURIA, Id G-W.N. 648. P.C.bS A.h.J. 
887^13 Bom. L-R. 440»13C.L.J. 588-21 H. 
L.J. 652=10 M.L T. 338=11 Ind. Cae. 399 = 

1 H.W.H. 1911, 418. 

tr(38) —Execufiort-sale — Seftinr; aside decree on 
feview —o/elegit— Writ of fieri facias.— 
A bona fide sale under a decree is binding, not* 
witbetanding the decree may be set aside upon 
review. |7 W.R 312, F.) Of the two kinds 
of executions in England, vie., a writ of elegil 
and a writ of fieri facias, when property is 
delivered under the former to an executor, in 
order that he may satisfy bis judgment by 
collecting tbe rents of the estate, (be rever¬ 
sal of the judgment puts an end to the 
plaintifi’a title; but in tbe case of a fieri 
faeias, the sale by the sheriff to a bona 
fide putofaaeer under a decree is not afleoted by 
tbe reversal of tbe decree. jAN ALI v. JAN 
ADIOHOWOHRY. 1 B.L.R.A.C. 86-10 W.R. 
184. tJP., 1 B.L.R.A.C. 84 ; 12 W.R. 508; 8 
B.H.O. 87, 19W,R. 234. 6 N.W.P. 991, 11 
0. 862; Appl., 16 W.R 365 ; R.. 16 W.R. 372, 
20 W.R. 120, 2 O.L.R. 223, F.B.. 26 B. 643 ; 
Cons.. 28 0. 867, 26 0. 734 ; D., 13 W.R. 185, 
6 B-L.R App. 90, 8 B.L.R. 1, 22 W.R. 452, 
10 0. 220.] 

(89)— Safe in execution of ez-parte decree 
iubaequenlly eel aside, •/ a nullity—Fraud 
allegation of—Proof—^shoneety, essential ele¬ 
ment. —On an applioatioo to set aaide an 
execution sale on the ground of fraud : Beld — 
(hat any irregularity should not be taken to 
be fraud with tbe oonsequetioes that such a 
finding involves. A .flodiog of fraud sboold 
ba reserved for (hat which ia dishoneat and 
naorallj wrong, and it is not anffloient to oome 
to a vague general finding of fraud. Actual 


Sd/e— ooDtinued. 

-5.—Sale iu Execution of Decree -contd. 

- a. —GbnbraIj— continued. 

fraud must be established. Queere .—Whether 
an auction-purchaser who is bimself innocent 
is afleoted by any fraud proved concerning tbe 
sale. (10 M.I.A. 454, R.i A purchase by a 
stranger at a sale io execution of an ex parte 
decree stands 'good, notwitbstandieg that 
subsequently thereto tbe decr>‘o is set aside on 
tbe ground that no summon- had in fact been 
served on the defendant. An ex-parte decree 
which is sub-equcnlly set aside is noc a nullity. 
Paresh Nath Mullik v Haki Ch^ran 
Dey, 15 C.W.N. 875. (32 C, 296 = 9 C.W.N. 
201, R.) 

(40)— Waiver — Judgment-debtor foregoing 
right lo object /or irregularity and inadequacy 
of price, not on the ground of fraud—Investiga¬ 
tion—Honest combination and dishonest con¬ 
cert, distinction between—Execution sale, when 
vitiated — Fraud — Decree-holder or auction- 
purchaser—Combination among bidders, lawful 
or unlawful — Teat—Auction sale, bidders’ 
combinalioH. — A. judgment-debtor, who obtains 
an adjournment of sale upon the condition 
that be would not raise any objection on tbe 
ground of irregularity and inadequacy of 
price, does not waive bis right to question the 
sale on the ground of fr.tud. He is entitled 
to have bis allegation of fraud fully investi¬ 
gated. (6 C.L.J. 62, F.) It cannot be affirmed 
as an inflexible rule of Kw that a combination 
among intending purchasers not to bid against 
each other cannot under any circumstances 
amount to fraud. (27 l.A, 17 = 23 M 227, 
Expl.) All judicial sales of property should be 
free ft.'^m undue influence, controlling or stifl* 
ing competition and threat; but there is nothing 
to prevent persons from combining from honest 
motives to .purchase property at such sales. (7 
W. R. 8l. R). There is a distinction between 
an honest combination among intending pur« 
chasers and a disbonest concert for tbe suppres¬ 
sion of all competition. (IC. L. J. f^S, R.) Tbe 
test, in each case, is, wbat was the object of 
tbe agreement among tbe bidders ; it is the end 
to be accomplished which determines whether 
a combination is lawful or otherwise, lithe 
object be to obtain the property as a sacrifice 
by artifice, the combination is fraudulent; if 
the object be to make a fair bargain or even to 
divide tbe property for tbe accommodation of 
the purchasers, tbo combination cannot be said 
to be fraudulent. If fraud is established on the 
part of either tbe auction-purebaser or the 
decree-holder, the execution-sale is vitiated. 
AMBIKA PRASAD 8INOHV. R. H. WHITWELD 
AND Bitaram Binou. 6 C L J. 111. (6 C. W. 
N. 279, 6 C.W.N. 283, B- : 20 M. 10. Dim.) 
[Dim., 86 C. 189-13 C.W.N. 87 = 1 Ind, Cap. 
784 ; F.. 12 C.W.N. 156, Nofe.] 

{il)—Execution-sale of tenure — Misdescrip¬ 
tion in sale-proclamation, effect of .—Where the- 
86ivic6a attftcbicg to a leDuca are cot private 
or persoDal to the Baja, but are of a publie 
uatarei a proolamatioo tot the sale of the tenure 
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continued. 


Sate —continued. 


- S. -• Sale in Execution of Decree — contd. 

- a —General— continued. 

describing it hs an ordinary rent-paying one 
and ignoring the important fict that it id a 
service tenure is 3ufficier)t misdescription to 
vitiate the sale bold un<}er the proclamation— 
Per ]VhiL\ J. BHUKRONATH SlNGH v. NlL- 
MONI SINGR. 5 C. 389 - 4 C.L R. S83 (6 W 

R. 121. 18 W. R. 32J.;i.J 

(42)-Ctu.Pio. Code (18821.5. 31H = 0. XXI, 
r. 90,niw Code—Salg inezecHlion of decree with¬ 
out previous ntl'jchment- Malenal irregularity’- 
Subslunttnl injioy—The absence of attach¬ 
ment prior to an t xocnlion s tie is no more than 
a materidi irregularity and dors uoc. in the 
absence of proof of substantial injury, vitiate 
the sate. SheodhyaN v. BHOLANATH, 21 
A. 8ii = A.W N. Ib99, 84. (10 A. 506. 11 a 
333. A.W.N. IH‘J8. 212. 210. 66. il.; 5 A.86. D.) 
[i2..50.L.J. 687, 31 0.811=5 O.L.J. 696» 
11 C.W.N. 756 ] 

(43!— of properly not void if time 
and fhee, fixed inihe prcclamalion, changed— 
Ctv. Pro. Code (Act XIVof 1882), s. 311 Mere 
trrcguhruydoes not vitiate a safe.-Where the 
sale of a judcroent debior’s immoveable pro¬ 
perty was bold at a place different from that 
fixed in the proclamation of sale, but it was 
not alleged that the judgmeot-dobtor was igno¬ 
rant of this fact. Held, that this was not such 
an irregularity as rendered the sale void. 
Kbishnaji Rau.vchandra DATAR V 
Bomanji EdalJI. ilBom. L.R. 380=33 b' 
657 = 2 Ind. Gas. 499. 

Hil—Publico lion and conduct of sate, irre¬ 
gularity in — Waiver by judgment-debtor.—A 
petition by the ja1gm?nc-d btor. praying fora 
postponement of an execution-s lie, would not 
aniountto ao admission that the publication 
and proclamation of sale wore properly made 
and would be no ground to refuse to heat 
evidence on the mitter, when irreguluitiea 
by the judgment debtor in the 
publication and the conduct of the sale. 

Thakoob Mahatab Deo v. Leelanund 
SKQH. 7 C. 613=9 C.L.R. 398. [R. 17 M 

304.] 

(45)—Safe in eiecufion—iVo nofice to proper 
legal repres-ntalive of iudgment-debtor—Vali¬ 
dity of sale Irregularity. — Where the property 

of a deceased judgment.debtor was brought to 
sale without the proper legal reprrsaotative of 
the deceased having hid notice of the sale, and 
with a wrong person brought on record, the 
sale was not a nullity but was valid until it 
was vacated, inasmuch as the error committed 
by the Court did not destroy the jurisdiction 
which the Court otherwise had. MalKARjun 
bin Shidramappa Pasare V. Narhari Bin 
SHIVAPPA, 10 M.L J.368. P.C =25 B. 337 = 27 
l-A. 216=8 C.W.N. 10=2 Bom. L.R. 927=7 
Sap. 739. 

a 

{i 6 )—Execution of money-decree—Sale with¬ 
out attachment void—Ctv. Pro. Code, 1882, 
i. 311—" Material irregularity.”—A regularly 


5.—Sale IQ Executio.*: of Decree—confd. 


■a. —General— confinued. 


perfected attachment is au essential preliminary 
to sales in execution of simple decrees for money; 
and where there has been no such attachment, 
any sale that may have taken place is not 
simply voidable, but ipso/oefo, void. (5 A. 06, 
F.) Such a sale can be setaside even without 
proof of substantial injury, [ii., 12 A. 440, 5 
C.L.J. 687. 18 A. 469=16 A.W.N. 164. 21 A. 
oil,] la the first paragraph of the sec'ion, 
the phrase - a material irregularity in publish¬ 
ing or conducting” a sale must be oonstrued 
broadly and libsrally. (3 A. 424. 6 0. 103, 7 A. 
289, y A. 511, Absence of attachment at 
the timeof the sale is “ a material irregularity,” 
within the rap.-ining of the section, attachment 
being the first step which the Court, in execu¬ 
ting simple mooey-deotees, has to take to assert 
Its authority to bring property to compulsory 

« i., « “ Ch.AND V. PlTAM Mal, 10 A. 506 
*A.W.N. 1888. 195. (6 M. 237, D.) 

Inadequacy of price fetched at sale 
muff of irregularity, complained of, 
established how7~The fact that inadequacy of 
price IS the result of irregularity may either be 
established by direct evidence or be inferred, 
wberesuch inference is reasonable, from the 
irregularity and the extent of the 
nadequacy of the price. Sheobutton SINGH 

1 = 6 C.W.N 6BB. 
rvvw O' 599,24 0. 291. 6 

132 P.R.‘ 

1906 = UP.L.R. 1907, 31 C.815.] 

that property would 
^^^<^rge-Subsequent sale of 
Arc/nr incumbrance without 

was vafid.-A property 

chLlt w ^ subject to certain 

charf^’ subsequently sold free of all 

and 'a* sale proclamation, 

hf,\A ^ purchase at ao exeoutioii 

a ^‘'^‘^oastaDces, espeoially 

scrutinized decree holder, ought to be 

should bo gk^flo’^The -“d 

shnw u 'u ? judgmenUdcbtor to 

reason nf m sufiered substantial injury by 

RAHamaw^^*^®v^^ 'rtegularity. MalikPazIR 

383 Singh. 9 Ind. Gas. 

0 / immoveable pro- 
Sr widow, 

of her /lusftand’s 
if and against Hindu widow, 

IJ'ntn,: reversioners-SaU- 

iena~P,/ V proves fiffe—Lis pen- 

bu sah> ® to prove what passed 

co-sharAro^^®'^® ? Hindu widow along with her 
tion sale® a suit to set aside an ano- 

thaf /Kni *0 a Court which ultimately held 
tion In Court had no (peonniary) jurisdio- 
nW/ Buit and returned the 

and A' Presentation to the proper Court 
and directed the plaintifi to pay the costs of 
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SmIc -contioaod. 

—5.—8ala itk Exeoation of Decree—contd. 
a. —GENERAL—con^inudd. 

the proceed itig to thedefendauis. and (he plaiot- 
ifi subsequently brought a suit in tbe proper 
Court aod obtained a decree for recovery of tbe ! 
property on setting aside the sale, and where, 
in execution of tbe decree for costs made in the 
infructuous proceedings, property was attach¬ 
ed, sold and purcb4sed by the decree bolder : 
Held, that tbe suit to set aside tbo sale and 
to recover poss^^siou of the property was com* 
menced by the Hmda widow as the representa¬ 
tive of the estate of her husband and for the 
benefit thereof, and v/hen, as in tbe present 
caae^ hor cUini was well founded on the merits, 
as the result of the tri 1 before the competent 
Court aubsequortly manifested, the decree for 
costs iu tbo preliminary proceeding must be 
taken to have been made againe^t her as repre¬ 
sentative of the estate, and when in execution 
the property was brought to sale, it must be 
taken that not merely her limited intezest but 
the entire inheritance passed to tbe auction- 
purchaser, tbe decree for costs bemg capable of 
execution against the estate n{ the husband in 
tbe bands of tbe widow. (0 C. 479, 23 C. 636, 

7 0.W.N. 678, 8 CAV.N. 843. ;?.) The autho¬ 
rity of tbe widow to throw the liability upon 
the estate in her hands cannot be taken to be 
more reetricted than that of a shebait to charge 
debutUr property under similar circumstances. 

(7 C.L.J. 514, } Tbe law as to the liability 

of a trustee in such circumstances discussed. 
The position of a Hindu widow, so far as tbe 
present question is concerned, is not inferior to 
that of a trustiC, for she reprssenta tbe estate 
fully, and tbe only limitation upon her title is 
that she has a qualified right of alienation. In 
order to determine the exact interest which 
passes at a sale in execution of a decree against 
a Hindu wilow or a qualified proprietor 
similarly situated, the test to be applied is 
whether tbo suit, in which tbo sale was direct¬ 
ed, was brought against tbe widow upon a 
oause of action personal to herself or one which 
affected tbe whole inheritanee of tbe property 
in suit. Where it appears that the deorce 
against tbe widow is in respect of the bunband^s 
estate and binds tbe reversionary heirs, tbe 
purohaser of her right, title and interest in 
execution takes tbo estate absolutely! No in¬ 
ference can be drawn from tbe circumstance 
that the sale certifioate describes tbo property 
* sold as right, title and interest of the widow. 
(6 O.L.J. 490. 7 0. 867, 11 LA. 66, R, end F.i 
1 C. 183«3LA. a76,13C.W N. 769,80 A. 394, 
BxpL and D.) In the ease of a mortgage suit, 
(he li$ Qontinues after (he decree nisi, and the 
dootriao of lia pendene ie applicable (o proceed¬ 
ings to realise tbe mortgage after (he decree 
for sale. (2 O.L.J* S88, ii. an<2 F.) A purobaset 
o4 immoveable property a( an auoiion sale can 
ee(ablisb faia title by evidenoe independently of 
(he sale oertificate, ae a sale oertificate does not 
ornate title, but ie merely evidenoe of title. 
BBAJA NATH Pal V. JoaOBSWAB BAOCHI, 
• C.Ma. SMi-1 lAd. Cm. 82, (7 O.L.J. 884, B.) 


So/e—continued! 

-5«— Sale In Execution of Decree — could. 

-a.—G eneral— continued. 

(80)— Execution — Sale of the property^ 
Rifjhis of the auction-purchaser —lj\s pendens 
—/4;pplica<ton of the doctrine to pfochosvrs buy¬ 
ing in execution under decree of the very in 
7ohich the. decree is passed—Appeal ffom the 
d’CCret —Sn{(? under the decree—Slay of the sale. 
—A sale in execution of a money deetto is not 
affected by tbe subsequent reversal of ibo decree. 
A purchaser has a right to presume that the 
Court has taken the steps necessary to investi¬ 
gate tbe rights of tbe parties ; ami that it has 
on that investigation properly decreed a safe. 
He has no right to call upon ibc Court to pro¬ 
tect him for a title not in issue in tbs cause, 
and no way affected by tbe decree, but if be 
gets a proper conveyance of fhe esiate, so that 
DO person whom tbe decree sff-cts can invali¬ 
date tbo title, although the decree may be er- 
roncou> and tbereforo to be invalidnte L tbe 
title of tbe purchaser ought uot to bo invali¬ 
dated. Where an appeal is prt^senled from a 
decree directing a sale of property in dispute in 
a suit, then tbe only course is to take such &i ops 
as will secure that by stay or cibcrwiso no detri¬ 
ment !^ball be suffered by tbe appelisnt in case 
the appeal succeeds. Ordinarily, no greater 
intcresv passes <d the realization by sale of a 
mortgage security than is comprisel in tbe 
mortgage, for apart fromspecial circumstances, 
a man cannot passmnre than be has. Tbe Court 
will not ordinarily disturb a purchaser under a 
Court’s order or decree in favour of a pi-rson 
bound tberebvi Shivlal v. SnAMbHUPRA- 
SAD, 7 Bom. L.R. 686 = 29 B 436. 

(51)—Srtfe in execution of decree—Deposit of 
portion of purchase nioney by — With¬ 

drawal of deposiC by Nazir for his romuiisstoit 
—Order of fresh sale by Co’tri — lliyht of pur* 
chaser to refund —Where a sale h«id been treat¬ 
ed as incomplete by tbe Court ordering a fresh 
sale without setting aside tbe previous one, the 
purchaser of property in tbo prior sale, whose 
deposit of a portion of tbe ^alc price bad been 
withdrawn by the Nazir for his commissiou, is 
entitled to tbe refund of bis mon y, and tbe 
Court bad authority to direct tbe Nazir to re¬ 
fund it, there being no cauae of HcLion against 
the judgment-debtor. Pala Shah v« SyDD 
Hamid Shah, 68 P.R. 188S (1h3 P.B. 1883, 
dppr.) fF., 46 P.R. 1886, Note.J 

(62)—Fx^cufton of decree — Sale — Confirma¬ 
tion of sale, effect of absence of atiackment on. 
— A sale in execution of decree, after it is ood- 
firmed and after a sale certifi^4te is granted to 
the purebaaer, cannot be regarded ae a nullity 
by reason of tbe absence of attacbment. 
K18HORYMOHUN ROY v. MAHOMED MUJAF- 
FAR ilOSSBIN. 18 G. 188. (S W R 9, F.; 6 
A. 86, D ) [Affirmed, 2-2 0 909. P C.; F., 21 
0. 639 ; R.. SO M. 355«17 M L.J. 201 »2 M. 
L^T, 167, 84 0 787 = 11 O.W N. 746, 11 O.W, 
N. 766«»60,L.J- 696»84 0. 811-2 M.L.T. 
871.} 



159 


TECE ALL INDIA DIGEST. 


160 


.Sd/e—continued. 

-S.— Sate in Execution of Decree— contd. 

-3.—GENEBAIi—conlinwed. 

153)—Execution-' Order confirming sale— 
Limitation. —Until the order is passed ooodtm- 
icg a sale in execution of a decree, the decree- 
holder should be considered as executing his 
decree, and limitation tuns against him only 
from the date of the order confirming the sale. 
Brojungona Dassee V- Sbona Mookhee 
DasseE, 19 W.R. 51. 

(5ii — Execution of money decree—Sale of pro¬ 
perty without attachment, invalidity of—Civ. 
Pro. Code, Ch. XIX and s. 254.—A regularly 
perlected attachment is an essential prelimi¬ 
nary to sales in execution of simple money- 
decrees, and where there has been no such 
attachment, any sale that may have taken 
place, is not simply voidable, but‘*de facto" void 
MAHADEO DUBEY V. BHOLA NATH DICHIT. 
9A. 86, F.B.»A.W.N. 1882. 186. [Dtss.. 16 
0. 196 ; F.. 10 A. 506; Jppr., 7 A. 702=5 A. 
W.N. 179 ; i?.. 7 A. 38, 9 A. 136. 16 B. 91. 18 
A. 469 = 16 A.W.N. 154,21 A. 140, 11 O.W.N. 
756, P.B = 5C.L.J.696: D.,10M. 169, 21 A. 
311.] 

(551—PurcAaser fit Court sale—Valid liens 
created by judgment-debtor. —The purchaser at 
an auction sale in execution of a decree buys 
only the right, title and interest of the debtor 
burdened with all valid lions created by him, 
e.g., a previous san mortgage. Ranchoddas 
Dayaldas V. Ramchoddas Nanabhai. 1 B. 
981. i7 B.H 0. A C. 24. 9B.H,C. 304. F.) [R.. 
6 B. 166. P.B., 6 B. 193. P.B.] 

(56)— Sale of immoveable property in execu¬ 
tion of decree—Decree-holders with liens—Right 
of priority.—Where immoveable property is 
sold in execution of decrees declaring^ a lien 
upon it, the deoreo boldocs have a right to be 
paid out of the sale proceeds, in the order of 
the priority of their claims, provided they have, 
before the order for distribution, taken out 
execution of their decrees against the judg¬ 
ment-debtor. Manik Singh v. Paras Ram 
1 A. 727. 

(67)-Ezccttfion of decree-Attachment of 
property in execution of decrees of two Courts— 
Postponement of sale by Court of higher grade— 
Sale of property by Court of lower grade—Inva¬ 
lidity of sale—Civ. Pro. Code, 1877,55.296, 
311.—When several decrees of different Courts 
are out against a judgment-debtor, and bis 
immoveable property has been attached in pur¬ 
suance of them, the law contemplates, no 
matter whether such Courts be of the same or 
different grades, that one Court and one Court 
only, shall have the power of deciding objections 
to the attachment, of determining claims made 
to the property, of ordering the sale thereof, 
and receiving the proceeds, and of providing for 
the distributien under s. 295. Where the 
Courts are of different grades, the one upon 
which this duty devolves is that of the highest 
grade ; where they are of the same grade, that 
which first effectuated the attachment. Where, 


Sa /e—continued, 

-5.—Sale in Execution of Decree—conrd. 

' - a.— General- continued. 

therefore, the immoveable property of a judg* 
xnent-debtor was attached in execution of 
decrees passed by a Subordinate Judge and a 
District Muosif, and the Subordinate Judge 
postponed the sale of such property, but the 
Munsif refused such postponement and ordered 
the sale of the property, ittZd, that the sale of 
the property was void as having been made in 
pursuance of the order of a Court which bad no 
jurisdiction to pass such order. In the Matter 
of the Petition of BADRI PRASAD v. SARAN 
Lal. 4 a. 399=A-W.N, 1882. 69. [Diss., 19 
C. 651, 34 C. 836=6 O.L.J. 130 ; F., 5 A. 616. 
29 0.773 = 1 C.L.J. 97, 24 A.W.N. 95 = 26 A. 
638; Appr.. 18 A. 348 ; R., 12C. 333. 18 B. 458, 
22 B, 88. 13 C.P.L.R. 145; D . 6 A 255.) 

(50)— Sale under Acts VIII of 1859, and X of 
1877—Sale in execution of decree enforcing 
lien. —Under Act X of 1877, what is sold in 
execution of a decree purports to be some specific 
property; whereas, under Aot VIII of 1859. what 
was sold in execution was the right, title and 
interest of the judgment-debtor in the *‘proper- 
ty sold.” Similarly, while a sale certificate 
under the Act of 1859 declared that the pur¬ 
chaser bad purchased tberight, titleand interest 
of the judgment-debtor in the property sold, a 
certificate under tbe Act of 1877, mentions the 
property sold and the name of the person, who, 
at tbe time of sale, declared to be the purchaser. 
[R., 3 Bom. L.R. 322.] Where property is 
purchased at a sale in execution of a money* 
decree with notice that another person has 
obtained a decree enforcing a lien upon it, the 
purchaser cannot maintain his possession, 
against another purchaser of tbe same property, 
in execution of the decree enforcing the hypothe¬ 
cation. Sheo Ratan Lal V. Chotey lal, 
3 A. 647 = A.W.N. 1881. 43. 

(59) —Execution of decree—Sale of Zamindari 
n’<;hfs — Building appurtenant to eamindari 
rights. —The sale, in execution of a deocee, of 
the rights and interestsof a zemindar in a 
village, passes also the buildings appurtenant 
to tbe zemindari rights, in tbe absence of evi¬ 
dence that they were excluded. ABDHUSAN 
V. Ramzan ALI. 4 A. 381. (8.A. No. 245 of 
1876, F.) [R., 24 A. 218.] 

(60) —Execution sale —Impartible estate gov¬ 
erned by law of primogeniture—Sale of right, 
title and interest of Zemindar—Inadequacy of 
price paid—Interest bought by purchaser,— 
Certain villages belonging to an impartible 
estate governed by the law of primogeniture 
bad been subjected to a lease. In execution of 
certain decrees againt the Zemindar, bis right, 
title and interest in the yillages were sold. The 
price fetched was very inadequate as compared 
with the value of the villages. On the death 
of tbe Zemindar, the lease having expired by 
that time, the patobaser sued to recover pos* 
session of the villages. Seld that, considering 
the law as it stood at the time of sale and the 
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Sale—continued. 

-S.—Sale in Execution of Deoree^ccmtd, 

-a,—G rnbbaI/— coniinu<d. 

very Ion price paid, the ioterest purchased by 
the plaintifi was only the life estate of the 
Zemindar in the villages, which determinsd 
with the death of the Zemindar. ABDUL k'LV/i 
KHAN SAHIB V. APPAYASAMI NAICKER. 22 H. 
110. IR,, 3 Bom. L.R. 322. 27 U, 131. P.C.] 

(61) —Decree against father—Extent of right 
of yurchaeer in execution —Son’s share when 
passes. —In this case, the Subordinate Judge 
held that the purchaser at the sale lu ciLecu .ion 
of a decree, obtained against the father of the 
plaiotifis. got not only the right, title and 
interest of the father, but that the share of 
one of the two sons, the plaintiffs, also passed 
by the sale, as be had been made a party to 
the suit and proceedings in execution after his 
lather’s death as bis legal representative. Oo 
appeal by the defendants, the District Tudge 
rejected the plaintiffs' plaint. The High Court, 
without expressing any opinion on the Sub¬ 
ordinate Judge’s view as to the liability of one 
of the sons, reversed tho decree of the District 
Judge, holding that what the execution-pur¬ 
chaser really bought was only the right, title 
and interest of the appellant’s father in the 
property in dispute, namely, his share in it. 
GULAPA V. BASOWA, 9 B. 307, Note. 

(62) — Civ. Pro. Code, s. 292— Auction sale 
— Vakil purchaser.—S. '1^2 of the Code of Civil 
Procedure does not prohibit vakils of parties 
to a suit from pucchaaiog property sold in 
execution of the decree. ALAOIRISAUI v. 
RAHANATHAN, 10 H. 111. 

(63) — Delivery of formal possession to auction- 
purchaser, effect of—Limitation saved not only 
against .the judgment-debtor but also against 
his co-sharer.—Held,, that formal possession 
obtained by an auction-purchaser of an un¬ 
divided share saves limitation not only as 
against the judgment-debtor but as against the 
oo-sharers with whom he is io joint possession. 
HANUMAN das V. AMBIKA PABSHAD, 3 A.L. 
J. 689»A.W.N. 1S06, 276. 

(64) —Gaontia rights -Saleability in execu¬ 
tion of decree.—h general restriction on assigu- 
meot does not apply to an assignment by 
operation of law, taking effect in invilum. 
Coasequently the rights of a Qaontia with 
protected status are liable to sale in execution 
of a decree. SHAMSUDDIN AHMED KHAN v. 
BBAIKH AMIB ALEE, 9 C.P.L.R. 134. 

(66)—Safe by Court having jurisdiction — 
Purchaser not bound to enquire info correctness 
or otherwise of decree,—Where a property 
attached in exeoution of a money decree was 
sold by a Court having jurisdiction to sell the 
same the purchaser bad oothing to do with the 
oorreotness or iaaorieotoess of the decree, which 
WM being executed. He got bis title to the 
piepeity Bold by reason of the authority givon 
bf lew to the Court to sell it to him. Sadabheo 
BA itSBisBNA V. Krishna Rao Dbobus, 2 o. 
F.L.B. 9. 


Sale —oontinued. 

-S.—Sale in Execution of Decree—confd. 

tt.—G eneral— confinned. 

(66)— Invalid decree—Sale in execution — 
Limitation — Act XIV of 1959, $. 20.—A sat.- 
in execution of a decree is vitiated by tbo cit ' 
cumstance of tho decree being at tho time of 
sale invalid, e.g., barred by limitatioo. GOL.UJ 
ASGAR V. IjAKHIMANI DebI. 3 B.L.R. 63^ 
18 W R. 273. [f., 5 N.W.P.‘212: dppr., -20 

W.R. 5 ; D., 20 W.R. 5.] 

{61)—Attachment—Execulimt 'nle of one 
properly — Non-payment of purchae-tiinnuj— 
Right to sell other properties.—In c'looiition of 
a decree for Rs. 148, several properties belong¬ 
ing to the judgment-debtor wore atnehed and 
put up for .S/ile. At the sale, tbo fir.-'t of these 
properties was knocked down to -i, bidder for 
Rs. 154, and that being sufficient to s-itisfy the- 
debt, the sale proceeded no furthei:. Tha pur¬ 
chaser having failed to pay tbo purohase-moncy, 
the sale was not completed, and tli“ dcorco 
holder subsequently applied that tbi.s snd 
other properties of tho judgmcut-dcb'or which 
bad been attached should be put up for salo 
The jVIunsif ordered the sale ttj prcceod, and 
also directed tbo dvblor to proeo.''fl agair'st the 
former purchaser, if tho property fetched a 
less price than it did at the f'rmer salo. 
At the second sale, the property which was 
Bold at tha previous salo w.as knocked down 
to the decree-holder for Ks. 74 and other 
property of the judgmeitl-dtblor w;;3 al.so sold. 
The District Judge on appeal set aside that 
part of the JIunsiff’s order wliich directed tho 
debtor to realise the differoTici' from Ibo default¬ 
ing purchaser aud directed the 'Munsiff not to 
confirm the salo of the properties other than 
the property criginally sold, Tleld that, so far 
as the judgment of the Judge sot ueide that 
part of the Munsiff’s order which reJatod to the 
defaulting purchaser, ho was ri/;bc as the 
defaulting purchaser was not peforo the Court. 
Reid also that the judgment-creditor was not 
debarred in consequence of wbat took place at 
the former sale from proceeding upon his decree 
againet any proparty of the judgmotit-dobtor 
other than that which was originilly sold. 
KHERODA May: DaBI v GOLAJI AUAltDABI. 
13 B.L.R. 114 = 21 W-R, 140. [^'..8 0, 291- 

R., 24 M. -307.] 

(63)— Decree passed in one district—Execu¬ 
tion—Attachment and sale of property in an¬ 
other district—AclVlXl of 1859, 3. 284, necessitjf 
for certificate under —Where attachment and 
sale of immoveable property havo been ordered 
in execution of a dcoreo by a Court other than 
that which passed it witb.^ut application mado 
to the eiecutiog Court and without obtaining 
the necessary certificate and other papers from 
the Coart wibioh passed the decreo, as provided 
by as. 284 and 286 of Act VIII of 1859, such 
proooedinga in execution should bo taken to 
havebeenwithoutjuriadictioD. {Per Jackson, J.) 
No particular form is prescribed io the law foe 
the certificate, and so when it contains all the 
necessary information it would be a good and 
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Ssle —continued. 

- S. — Sale in Execution of Decree — contd. 

-rt.—GENERAL—con^inticd. 

valid oartificite under s- '234 of the Code, it being 
immatoriil that certain portions might have 
been written more precisely. Also, where the 
ceriiScate has baon actually sent to (he execut¬ 
ing Court it is immaterial whether it was 
aA-ed for or not. MOOKTAKBSHEK DBBIA V. 
LUCHMEEl’UTSINGH DOOQUR, 10 W.R. 137. 

(09)—.Safe wi execution of decree - Existence 
of saleable interest in judfjment-debtors—Error 
os to extent of interest —Decree-holder if liable 
to purchaser—Rule of caveat emptor— Act X of 
isW, s. 315. -lu this case, the judgment-debt¬ 
or bad a saleable interest in the property which 
purported to be sold and the only error w,as as 
to the extent of the interest. The purchaser 
had an equal opportunity with the decree’ 
bolder of ascertatuing the extent of the judg- 
mont-deblor’s interests. Having purchased 
only the right, title and interest ol the judg- 
meot-dobtor in tho pcoportysold, the purchaser 
oould not, upon Sudmg the interest of the 
judgment debtor less than bo bad supposed, 
hold the decrco-bulder responsible, as such, 
for the defi liency, tbe principle of caveat emptor 
having npplioilioii in such a case. BUTA 

Singh v. ohattah Singh, 131 P.R. 1879. 

5e<? Bom. act VI of 1885, s. 31, of. 2. 17 B. 
299. 

Mortgage of a zomiadari village—Court-sale 
in execution of the decree—Payment by mort- 
gagoo of proportionate share of peisbeusb — 
Mortgagee-purchaser not a zemindar to enforce 
acooptauce of pitta— See Mad. ACT VIII OF 
1965, 8. .3, 0 M. U5 

See ATTACHMENT — GENERAL, A.W.N. 
1881, 5. 

Application to sot aside — Dismissal for 
default—No application to set aside dismissal 
—Fresh application cannot be made— See ClV, 
PRO.OODB, 1908, 0. IX.;rr. 8,9,8. 47. 0. XXI, 
r. 90. 8, 141. 2 Ind. Cas, 156. 

Inaccurate description—Wrong date— No 
prejudice—Sale valid—See Civ. Pro. Code 
1908, 0. XXI. r. 12. 9 M.L.T. 319*=9 Ind. Cas. 
7-39. 

Execution of decree—Proclamation of sale 
—Sale before expiry of thirty days—Sec CIV. 
Pro. Code, 1908, 0. XXI, rr. 54. 67, 68, 90,4 
A. 300. 

Setting aside of—ESect of notice to judg- 
meot-dobtor—ESeot of debtor not objecting— 
Omission to specify hour of sale in sale procla¬ 
mation—Material irregularity—Sec CiV. Pro. 
CODE, 1908, O. XXI. rr. 66, 90. UC.L.J. 541. 

Effect OD a, of failure to deposit purchase- 
money—Sec Civ. Pro. Code, i 908, 0. XXI 
r. 84. 3 L.B.R. 225. 

Application by third person disputing right 
of auotioD-purohascr to disposseau him— See 
ClV. Pro. Code, 1908, 0. XXI, rr. 97, 99, 
103, 16 0.P L.R. 49. 


Safe—continued. 

- 5 ,—Sale in Execution of Decree— contd. 

- -a. —General— concluded. 

Sales undot dhcction of Court—Fraud—Duty 
of Court towards purchasers—See CONTRACT 
ACT. 1872, s. 19, 6A.L,J.34. P.C=13'0.W.N. 
•249 = 5 M.L.T. 126 = 9 C.L J- 165 = 11 Bom. L. 

R. 227 = 36 0. 323=19 M.L.J. 115 = 5 L B.R. 
25 = 1 lad. Cas. 122 = 36 I.A. 32. 

Purchaser pendente life only bound by pro¬ 
ceedings which, from nature of suit and relief 
prayed, be might expect would take place.— 
Appeal, possibility of—Consent decree--Estoppel 
—See ESTOri'EL—ESTOI’PEL BY CONDDCT, 
18 C. 188. 

Sec Hindu Law—Joint family, 5 B, 130. 

Application to set aside—Fraud—Onus and 
nature of proof—See LIMITATION ACT, 1908, 
s. 18, 36 C. 654 = 2 Ind. Cas. 844. 

Objection by third party to attachment and 
sale of immoveable property—Objection dis¬ 
allowed -Sale conffrmed—Suit for possession 
by objector—Objector no party to decree— 
Limitation —See LIMITATION ACT, 1908, 
arts. 12. 144, 203 P.L.R. 1911. 

Of property to which judgment-debtor had 
no title—Sale of property found to be non¬ 
existent -Suit for recovery of price—Limitation 
—See Limitation act. 1908, arts. 62. 97,14 
O.C. 74. 

Execution sale, if subject to lis pendens— 
See LIS Pendens, 13 C.W.N. 2'26 = 9 O.L.J. 
96 = 3 Ind. Cas. 696. 

Co-parcenary consisting of mother and 
daughter—Joint property—Suit against mother 
alone—Sale in execution of decree—Validity as 
against daughter—See MahoMEDAN LAW— 
General. 2 8 L.R. 76. , 

Decree against heir in possession of deceased 
Muhammadan—Sale iu execution of decree— 
Bight of other heirs to recover possession- 
conditions thereto —See MaHOMEDAN LAW- 
MISCELLANEOUS, A.W.N, 1887. 69. 

Title of purchaser when accrues—Mesne 
profits —See MESNE PROFIT.S—GENERAL. 24 
A. 475 = A.W.N. 1902, 145. 

See Pre-emption—Right to pre-empt, 
7 N.W.P. 97. 

Non-transferability of occupancy rights to 
purchaser on—See RIGHT OF OCOUPANOY— 

Transfer of right, h C.W.N. 76. 

Right of deoree-bolder to sell mortgaged pro* 
petty in execution of simple money deoree—Sw 
TRANSFBm OP PROPERTY ACT, 1889, ss, 88. 99, 
67. 6 A L.J. 43 = 31 A. 114= I Ind. Oas. 162. 

-6.—DECREES AGAINST REPRESEN¬ 
TATIVES. 

(1)—Effect 0 /sale in execution of decree against 
the representative of a deceased person.— In 
execution of a deoree obtained against a widow 
in a suit against bet on a bond given by her 
husband, the latter’s property was put up and 
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Safe—ooDtiaued. 

- 5 .—Sale in EKecntion of Decree—con^d. 

-b.—D eoebbs against Represen¬ 
tatives— continued. 

sold, but tbe s»le proolamatioa desucibed the 
propectj in ooe place as that of tbe widow aod 
in another as that of the widow’s husbaud or as 
tbe rights aod interests ol the debtor. Held by 
the majority that the property advertised for 
sale and ?old was that of the widow as her 
husband’s representative but not that of the 
widow personally- BUKSH ALI SOWDAGUK 
V. EASSAN CHUNDBE MITTBB, W R F.B. 
119. 

(2j—Act VIII 0/ 1859. 8- 203—Decree opoins/ 
legal repreeentativee—Execution sale—Personal 
decree—Construction .—property is dcs- 
cribed at tbe time of sale as the properly of 
judgment-debtors who are sued as mere re 
presentatives of a deceased debtor, prima facie 
what is sold is tbe property of the deceat^ed 
debtor. Alibough the decree is in terms as if 
it were a personal decree, and although it does 
not follow the terms of s. 203, Act VIII of 
1859, yet it is the same thing as if the decree 
had stated that it was for the debt of the 
deceased. OalLA SbeTA RAM v- Bam BOKbH 
THAKOOR. 24 W.R.383. [Cons., 2 C.L.R. 223. 
P.B.-4 C. 142 ; ft., 20 B. 338.] 

(3)—def VIII 0/1859, 3. 212—Application for 
execution— Omission to give names of all f arlies 
—Notification and proclamation of sale — Refer¬ 
ence to contents of decree — Ouardion and 
ndnor—Sale of minor’s property—Sale in execu¬ 
tion — Description of property to be sold—Exe¬ 
cution against reptesenlatives of deceased person 
—Sale of minor's property.—'Nhero an appli¬ 
cation for execution of a decree omits to give 
the names of all tbe parties, even if it should 
appear from other parts of the proceedings who 
* ^Dose parlies are, the persons named must be 
understood to be tbe parties against whom 
execution of the decree is sought. [D., 21 W.R. 
98, 24 W.R. 3 ] Parties who are presont at a 
sale are not bound to refer to tbe decree and 
oannot be oonrideced as knowing its contents, 
unless they aro staled in tbe notiBoation of 
sale. The proclamation and notification under 
B. 2i9 ol Act VIll of 1859 are intended lo 
inform persons what is to be sold, and to give 
the names of the parties whose rights and 
interests in It are to be sold. A guardian has 
no right or interest in tbe minor's property ; 
be repreaente the minor for tbe pnrpose 
of defending suite, and he manages the pro¬ 
perty lor the miuor, but that is not having 
a right or interest in it which can be sold. 
The Courts ought to be extremely careful with 
regard to allowing the property of minors to be 
told in execution of decree. In a sale in exeen- 
tion against tbe representative of a deceased 
person, tbe dsroription of the property to be 
■old should oontain the name of defendant, and 
say " the right, title, aod iotereet of the 
dafandant as representative of tbe deoeaeed.” 
Where tha property of a aaioor ie not deeoribed 
aa nah| the purebaiar at a aala in ax e oa tion 


Safe—oonbinued. 

-5.—Sale in Executioo of Decree—confd. 

- b —Decrees against Represen¬ 
tatives— continued. 

acquires no title thereto. SHAIKH AHDOOL 

KUBEEM V. STUD jAN ALI, 18 W.R 55. 

• 

{i)--^Property sold as right and interest of 
widoxo^Property wrongly described^ Right ol de¬ 
ceased debtor — Pnrchn.>er^ Right acquired by. — 
Where in eiecution of a decree in tbe presence 
of tbe widows of the orif^iDal debtor, tbe pro¬ 
perty in dispute wh^ fold hs tbe right and 
interest of the widowfs Held that tbo auction- 
purchaser, under tbe circumstances of tbe case, 
acquired by tbe purcb^^e tbo right and interest 
of the original debtor in tbe property, though 
in the sale notification those of the widows 
wore advertised to be sold. Taua KanT 
BHUTTACHAIUKB V. LUKHEE DAI^BEA AND 

Wise, 2 Hay 8. 

{5)^Representatives of deceased Mahomedan 
^Sale subject to mortgagePower of heirs to 
aitenate. —The heirs of a dcct-ascu Mahomedan 
mortgaged some property of their ancestor* 
After I he mortgage, a judgment-creditor, *in 
respect of a debt due from the estate of their 
ancestor, attached and sold the mortgaged 
property in execution of his decree. Held 
that the sale was subject to the mortgage. 
Held Tilso that tbe question with respect to tbe 
powers of the heirs and tbe rights acquired by 
tbe mortgagee and the purcluser under tbe 
execution^ in a suit between tbe latter, was to 
be determined, not by Mahomedao law, but by 
tbe principles of justice, equity and good 
conscience.” —That even if tbo Mabo- 

medan law applied, tbo sale in execution would 
bo subject to tbe mortgage. CAMPliELL v, 
DELANEY, Harsh 509, 

{(>)^Ma}iomedan Law-Decree against one heir 
of deceased Mahomedan—Effect on other heirs 
Parties-^Mortgage—suit^Sale—Right of heir 
nolvxadt party to recover her share^Limitationo 
—Under MabomedHO Law, a decree by consent 
againstoneheir of adeceaseddebtor canootlegal- 
ly hind tbe other hoirs (2 C.L R. 223, B\B., F ) 
A MabomedaOi after having executed a mort¬ 
gage of hie property in favour of A, died leaving 
behind him a widow, a daughter and a sietor, 
A sued upon bis mortgage against the widow 
and tbe daughter alooe, without making the 
sieter a party to tbe suit, and a compromise 
decree was paesed, in execution of which the 
right, title and interest of the mortgagor was 
purchased by B, the defendant, 0, who bad 
pufohaaed from tbe sister her eix annas share 
ID tbe property, sued to recover tbe same from 
(be purchaser B, without making tbe original 
mortgagee A, a party. Held that to) tbe original 
mortgagee was not a necessary party, inasmuch 
as tbe queekioD whether the sister’s share ef 
tbe property could be afiected by proceedings to 
which she was not a party^ was distinct from 
(he qoettion whether tbe original mortgagee 
ooald, by a suit pcoperiy instituted for the par- 
pooe^ m^e that share liable for a proportion of 


167 


THE ALL INDIA DIGEST. 


166 


Sale —continued. 

-5.—Sale in Execution of Decree— contd. 

-■{>.—Drcbees against Represen¬ 
tatives— continued. 

a debt secured by the mortgage of the whole 
property ; |&) the contention of the defendant 
that tbe original mortgagee'having conveyed to 
the defendant benefit of his own lien, the plain¬ 
tiff was bound to pay him the mortgage-debt 
before be could recover possession, was not good, 
inasmuch as the sister was no party to the 
mortgag>- suit, tbe fact of sale in execution of 
the decree obtained in that suit could not affect 
her six annas share so as to convey to the pur¬ 
chaser any interest either of the mortgagor or 
of tbe mortgagee ; (c) tbe share of the sister 
was not affected by the sale although what the 
defendant purchased was the right, title and 
interest of the mortgagor, and the plaintiff was 
entitled to recover a six annas share; (d) the 
suit was not barred by limitation, even though 
it was not instituted within one year from the 
date of the execution sale. SiTANATB DAS v. 
Roy Luchmeput Singh, 11 C.L.R. 268. 

(7) — Eindu Law — Separafed members — 
Legal representative—Execution sale—Bonafide 
-purchaser for value —Quesfion whether defend¬ 
ant is legal representative of deceased. —So 
long as DO legal administrator has been appoint¬ 
ed, tbe childless widow of a separated Hindu 
is tbe only person who can defend a suit as bis 
representative ; and while a decree obtained 
against a widow will enable tbe creditor to 
attach and sell not only tbe widow’s Iife*estate 
in the immoveable property, but also tbe rever¬ 
sionary estate of the remainderman, yet a 
decree obtained against tbe remainderman 
will not enable the creditor to touch the estate 
in tbe hands of tbe widow, [fi,, l B. 577, 11 
B. 119.] A bona fide purchaser should not, as a 
general rule, lose the benefit of bis purchase by 
any irregularity of tbe proceedings in a case. 
This rule applies when the person whose pro¬ 
perty is sold has been a party to the suit (even 
though be may have been ignorant of tbe suit 
until after the sale). The purchaser is bound 
to satisfy himself that tbe party sued as the 
representative of the deceased person was really 
h legal representative, or that, if it turns out 
' be otherwise, the purchaser is entitled to be 
protected. [JJ., 21 B. 424. F.B.] Although 
when a decree has been obtained against A in 
his life-time and A dies before execution, A’s 
Mtate is properly described in the proceedings 
in execution as the estate of A, and in the 
certificate of sale, the purchaser is properly 
described to have purchased the right, title, and 
interest of A in the property sold, this procedure 
is improper in cases in which tbe debtor dies 
before or pending the suit, and tbe suit is 
brought or continued against his representa¬ 
tive. In such a ease, the representative and 
not tbe deceased person is tbe defendant, and 
in tbe notification and certificate of sale, it 
ought to Le set forth that what is sold is the 
right, title and interest of the representative 
on the record and not of the deceased person^ 


Sate —continued. 

-5.—Sale in Execution of Decree—confd. 

-6.-DECRBES AGAINST REPRESEN¬ 
TATIVES—concluded. 

Where tbe legal representative of a deceased 
person, knowingly allowed another to defend 
tbe suit brought against the estate, or 
knowing of a sale in execution of a 
decree brought against the mother as legal 
representative, took no measures to prevent 
tbe sale, he will be bound by tbe execution 
sale. If bo did not knowingly allow the other 
to defend tbe suit or did not know of tbe sale, 
then the decree-holder should have given an 
opportunity of proving as against him, that the 
debt for which tbe decree was passed was really 
due. Natha Haiu V. Jauni, 8 B.H.C.A.C, 
37. [R.,9B. 86.] 

-c. — DESCRIPTION OP Property 

SOLD, Errors in. 

(1)— Notification of sale—Sale certificate— 
Sale under Beng. Act VIII of 1859, s. 249, in 
execution of decree for arrears of rent. —Where, 
on an execution-sale, there is a discrepancy 
between tbe conditions in tbe notification of 
what is to be sold and tbe certificate of what 
has been sold, ibo conditions in the notification 
are to be taken as of superior authority in 
dealing with the confiicting claims ol innocent 
third parties whose rights ate affected by tbe 
variation, In execution of a decree for arrears 
of rent, an application was made for a sale of 
tbe tenure for tbe arrears of which tbe decree 
bad been obtained. A notification was issued 
purporting to be a sale proclamation under Act 
VIII of 1859, s. 249, and, in pursuance of that 
notification, tbe sale of tbe right, title and in¬ 
terest of the judgment-debtor took place. Held 
that the tenure did not pass by that sale not- 
withstanding that the sale-certificate stated it 
was the tenure itself which had been sold. 
UMA Churn Sen v. qobind Chunder 
Mozumdar. 1 C.L.R. 460. 

(21— Conveyance of immoveable property — 
Construclion—Descriptive words. —Where the 
language of conveyance is comprehensive 
enough to include not only an estate or taluka 
sold, but also tbe lands appertaining to it by 
means of alluvion, and the intention to convey 
such appurtenant lands is otherwise apparent, 
tbe mere mention, in tbe conveyance, of tbe 
jama of the estate or taluk alone, and tbe 
omission of that of the alluvial lands, oannot 
be held to exclude tbe latter from the operation 
of the conveyance. In such a case, the entry 
of the jama is merely descriptive. The same, 
principle applies to a sale contract, a plaint, 
and to a decree. Qanpatji v. SAADAT ALI, 

2 A. 787, 

(3)—Compenjflfion —Execution sale under 
decree in suit not on the original side of Eigh 
Court—Area of property sold, exaggeration of— 
Abatement of rent for deficiency — Auction- 
purchaser's right to compensation—Not essential 
to make out fraud against deeree-kolder — Pur¬ 
chaser at private sale and at an execution sale— 
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Sm fe—oontinued. 

—Bale la Execation of Deoree—con(<2. 

- -c .—description op property 
SOLD, Errors in— coofinu^i. 


Saie—continued. 

-S.—Sale in Execation of Decfee-^canfc/. 

—c-—D escription of property 

SOLD, Errors in— concluded. 


Right to compensation, —Where, in a suit by an 
auction*puroheser at a sale in execution oi a 
decree obtained outside the jurisdiotion of the 
original side oi the High Court, against the 
decree'bo Idee, lor refund of a portion of the 
purchase^money by caason o( a deficiency in 
the quantity of the land aobuatly sold, as 
compared with the area stated in the sale 
proclamation, and also for abatement of tent 
in respect of such deficiency of area, the plain¬ 
tiff had failed to make out. that he had 
sustained loss by misdescription in the ^ale 
proclamation, and where the purchase-money 
wae not in Court aod the decree-holder's offer 
to pay back the purebase-money and to release 
the auction-purchaser from his purchase bad 
been refused, held, that the aaction-purcliaser 
was not entitled to compeosalion, but was 
entitled to ao abatement ol rent for such 
deficiency. (I CAV.N. 106, D.) In order to 
enable the auciion-purcbasor in the above case 
to sucoessfully claim compensation, it is not 
essential for bim to malce out a o^^se of fraud 
against (he decrcO'holder. Pet Maclean, C J» 
(18A.822, Disfl.) The considerations on which i 
the right of a purchaser at a private sale rests, | 
to recover from the vendor, compeonation for i 
the deficiency in the area of the property sold, 
differ from those on which a purchaser at an 
execution sale can claim such compeDsation. 
The price paid by tbe purchaser at an execution 
sale is determined not by contract but by 
competition. D^YAL KRISHNA NaSKAR v. 
AMRITA LAL Das, 29 C. 370. 

{i)^Misdeacripiion of property in sale notifi* 
Purchaser's remedy.—If the misdes- 
oriptiOD of the property io the sale notification 
goes to the essence of the coniraot and materi¬ 
ally alters the substance of it, the purchase 
oannot be enforced upon the purchaser. But 
if euoh misdeficription does not materially alter 
tbe substance of the contract, the remedy 
which tbe purchsscr can cUim is adequate 
compsDsatioD and not annulment of sale. 
ADMINISTBATOR-OENEBAL OF BENGAL V. 
AGOBENaTH MOOKBIUEB, 29 C. 420»6C. 

W.N. 678. 

(6)—Execution saU^Misdescription of pro¬ 
perty sold—Cancelment of sale. —Where there 
ie substantial error as to tbe eubject-matter of 
sale, that sale cannot be repaired and made 
effioaoioua by a subsequent iovestigation as to 
the nature of tbe property sold irrespectively of 
the terms of the sale. Tbe question must bo 
what tbe purchaser had a right to consider as 
sold to him aoi^ordiog to those terms. If the 
Oonrt oannot decide this, or is satisfied that 
there was error at to tbe substantial eubjeot of 
the sale, the proper course is to cancel the sale. 
JowBHB Mull v. T.O. fenwiok, 89P.R. 
1868 , 

. {gf^Oouft-saUSaU of Unure as jots jnmma 
^^^fcha$$ b$ person knowing unreal eharaeior 


of tenure—Subsequent sale of same property as 
sbamilntf talook —Second sale by real name—' 
Right of first purchaser as against subsequent 
purchaser. — Where a tenure styled a jote 
jumma was sold and purchased by a person 
who bad knowledge of its unreal character, and 
tbe same property was subsequently brought 
to sale by tbe decree-holder by its real name, 
skamilat talook, and purchased by another per¬ 
son, the right of the former could not prevail 
as against the latter iDa^^much as he was not an 
innocent purchasif for valuable consideration, 
but a purely speculative purchaser, having 
knowledge that a tenure by the name of jote 
jumma had no real existence. BaDOO HURO- 
NATH ROY V. MOTHOORANATH ACHARJEE, 

7 W.R. 4. 


—JOINT ruORBRTY, SALE OF. 


(IJ — Sale of joint propety as if separate — 
Effect of sale^Right taken by purchaser. —Un¬ 
der a sale in execution of a decree no property 
can be sold except that which belongs to the 
defendants in the suit. Accordingly, if under 
a decree in a i^uit against A alnne, for a debt 
for which B is jointly liable, an estate be sold 
in which 13 is entitled to an equal share with A, 
the interests of A alone is acquired by the 
purchaser. KiSHRN CHUNDER GHOSB v. 
Mt. ASHOORUN, Marsh 647. See also, Srbb 
PER8HAD SURMAH BHUTTaCHAKJEE V. 
j 8HUROOPA DOSSIA, 9 W R. 432, 

(2)— Joint right—Whether sale in execution 
I of decree affects U .—A joint right is hllected by 
! a sale in execution of a decree, though not by a 
I private sale without necessity. A voluntary 
! private sale by a joint co-sharer without the 
consent of his fellows is inoperative. OODHUN 
' MISSER V. HOOHDAB SlNQR, 1 N.W.P, 271. 

<3)—Joinf family properly — Purchaser of 
interests of The purchaser of the 

I rights and interests of one member io joint 
family property obtains no moro than that 
member's sbare in tbe property. SBEEPER* 
SHAD SURMAH BHUTTACHARJEE V. SHU* 
ROOPA DOSSIA, 9 W.R. 4S2. [D , 26 W.R. 
632.] 

(4) — Joint Hindu family consisting of father 
and sons — Decree against father^Sale of 
title and irUerest of father in family lands 
— Evidence — Service vatan iande— Fraud,^ 
Certain money-decrees were passed against R 
who lived with bis sods as a member of anuodi* 
vided Hindu family* Tbe deoree^bolders took 
out execution, and tbe suit lands were sold to 
various persons, from whom tbe defendant 
purchased them. After tbe death of R, h^ 
sons and grandsons instituted tbe present suit 
to recover tbe lands in dispute from tbe defend* 
ant. Tbe plaintiffs contended (1) that the 
lands in dispute being service vatan lands were 
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— 5.—Sale in Execution of Decree— contd. 

■ "d.—J oint troperty. Sale of 
— continued- 

tnalieDable, (2) that tbeealesin execution pass¬ 
ed only the life interest of R, and that, on 
the death of R, they became entitled to the suit 
lands, (3) that even, if it be found by the Court 
that the lands were not service valan lands, 
they were ancestral property, and the execu¬ 
tion sales could uot afiect their interest therein, 
they not having been m«de parlies to the 
suits in which the decrees bad been passed 
against R, and (4) that the decrees against R 
had been fraudulently obtained. On the evi¬ 
dence in the case, it was held il) that, although 
the sale proclamation and the sale certificates 
related only to the “right, title, and interest ” 
of R as being offered for sale and purchased 
by the auction-purchaser, the entire family 
interest in the property wa-^. as a fact, the sub¬ 
ject of the auction sale in execution, that 
only two fields (among the suit lauds) were 
service vatan lands and that they remained 
inalienable valan lands, although the services 
as regards those lands had been dispensed with. 
The words “right, title and interest" of the 
judgment debtor are ambiguous words, which 
may either mean the share which be would 
have obtained on partition, or the amount 
which be might have soli lo satisfy bis debt, 
and it is in each case a mixt-d queslioo of law 
and fact to determine what the Court intended 
to sell and what the purchasers expected to 
buy. APPAJi Bapuji V. KeshavShamrav ; 
KBSHAV 8HAMRAV v. APP\JI BAPUJI. 15 B. 
13. [ft.. 21 B. 616. 3 B in. L.R. 32-2.] 

{5)~hmdu Law Joint family — Father’s 
debt —“ Necessity Execution sale -Right of 
sons lo set askiejsaZe,—The father in an undivid¬ 
ed Hindu family under the Mitakshara law 
has no interest that can lorm the subject of a 
sale beyond his share of the procseds. Until 
partition is efi-joted, be ba-i merely a life-inter¬ 
est in a common property, which interest he 
can neither give away not sell. The decree 
under which the estate in this case was put up 
for sale was one made on a debt which was not 
incurred for any neoeosity. The sons sued to 
set aside the sale. The purchaser contended 
that a portion of the sale-money was applied 
to pay off a decree on a debt which was admit- 
tedly incurred by the father for necessity and 
80 the sale was not liable to be set aside. Held 
that, as the sale waa in exe.mtion of a decree 

made on a debt which was not a necessity, it 
was not valid and must ho sot aside. But in 
such a case, however, the sons suing for annul¬ 
ment of the sale are in equity bound to pay 
the purchaser so much of the debt as would 
have been a burden on the estate. Bhyro 
^RSHAD V. BaSISTO NaRAIN PaNDEY, 16 
W.R. 31. [R. 22 W.R. 2U.1 

,6)—Ancesfral property, saleof, in execution 
of decree for father's debt—Son's inUrest when 
passes by sale—Nature of debt, not of property. 


Sd/e—continued. 

- 5.—Sale in Execution of Decree— contd. 

-d.—J oint property, Sale op 

— eoniinued. 

to be coMsidcred.—Where the rights and inter¬ 
ests of a Hindu father have been put up and 
sold under a decree for debts incurred by him 
and not alleged to be incurred for an immoral 
purpose, the interests of the sons as well as the 
interest of the father in the property, although 
it was ancestral, are liable for the payment of 
the father’s debts, and a purchaser under eze- 
cation of a decree against the father is not 
bound, for tfao security of his title, to go 
behiod the decree itself. When the purchaser 
has taken care to see that there was a decree 
against the father, and that the property was 
liable to process and sale in satisfaction of the 
decree, and has purchased the property bona 
fide under the execution, for valuable considera¬ 
tion. the sous cannot oome in and set aside 
all that has been done under the decree and 
execution and recover back the property from 
the purchaser. It has often been laid down by 
their Lordships of the Judicial Committee, 
that, in such a case as the present, the nature 
of the debt, and not the nature of the estate, 
is to be considered, and, further, that, unless it 
can be shown that the debt was contraoted for 
an immoral purpose, the question as to the 
nature of the debt must be held to be deter¬ 
mined against the sons' claim by there having 
been a decree against the father and bis rights 
and interest in the family property, PANDIT 

Hait Ram v. Mussamat Mulu, 7 N.W.P. 

110 . 

(7) — Joint family—Mortgagt by father—Dis¬ 
charge of antecedent debt Court sale—Right, 
title and interest of judgment-debtor —The 
father of a Mitakshara joint family mortgaged a 
certain mouzab, a portion of the joint family 
property, in order to discharge an antecedent 
debt. Id execution of tbe decree obtained on 
the mortgage, “ tbe right, title and interest of 
tbe judgment-debtor,’’ as set out in the procla¬ 
mation of sale, was sold. Held that the mort¬ 
gagor must be taken to have mortgaged the 
entire interest of the family, and tbe whole in¬ 
terest must be taken to have passed under the 
execution sale to tbe purchaser. E. J. C. 
Studdv. BrijNundun pershad Singh, 
9 C.L.R. 3S0. 

(7-a) — Bindu Law—Co-sharer's interest tn 
joint ancestral property—Liability to sale 
execution of decree—Purchase of share of house 
by widow—Her power of disposal over her hus¬ 
band's properly. —The share and interest of one 
00 -sharer in joint ancestral property may be 
sold in execution to satisfy a decree obtained 
against him personally, even if he be incompe¬ 
tent to make a valid alienation of his share 
voluntarily. [R.. 118 P.R. 1886.] A Hindu 
widow, though entitled to the absolute and 
uncontrolled possession of the moveable estate 
of her husband, and to tbe full enjoyment or 
the usufruct thereof, may not waste tbe corpus 
and, if she converts it into immoveable property 
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—continued' 

she may not dispose of such piopetty othet- 
wise than she might have disposed of it if it 
had descended to her in that form from her 
husband. DhANPAT v. HAKU. 58 P.R. 
F.B. 1880. 

(8)—CO'Sftorer payittg Government revenue 
in respect of another share—Decree obtained 
0 { 7 ainst such other sharer only—Sale of share in 
execution—Bight of other sharersnot affected.— 

A two anna's share in a Talook was recorded in 
the name of one D.N. of which share the 
plaintiffs, in the present case, who were the 
widows of the brother and nephew of D.N., 
were entitled to a three-fourth’s share. N.K., 
a co-sharer in the same talook paid the 
Government revenue in respect of the entire 
share and sued D.N., foe the amount and 
obtained a decree against biro. Plaioti0s 
instituted the present suit against the puteba- 
ser of the entire share at the sale in execution 
of the above deoree and obtained a decree for 
their pnrtioDS of the share. On second appeal, 
it was urged that the debt being one for the 
benefit of the family of which the plaintiffs 
were also members, their shares were bound 
by the sale under the decree against D.N. 
This contention was not accepted by the Hish 
Court which held that though N.K. might 
have instituted his suit against all the patties 
• interested in the entire share, yet, he having 
failed to include the widows as co-dofendants, 
the purchaser under the decree was rfot in a 
position to eay that their interests were affect- 
ed by a decree to which they were no parties 
or by a sale which did not profess to bind their 
interests. BATH BATHEE DOSBEE v. MOT- 
HUNGBENEE DOSBEE, 2 W.R. 38. 

( 9 )—Eaacttfion sale—Partnership properly— 
Decree agamst one partner—Partial parlilwn 
— Proper remedy.—la a suit brought against 
one of the partners of a firm as manager of 
■that firm against the firm iteelf, a decree was 
passed in terms of the plaint- There was no 
speoifioatioD in the suit of the names of ^e 
partners of the firm. In execution of the de¬ 
cree so obtained, the right, title, and interest, 
of the manager named in the deoree, in a sta¬ 
ble belonging to tbe firm, was sold, and the 
plaintiff purchased it. He then sued the other 
.partners of the firm to recover pcesession of 
the stable. Held, that the plaintiff was m no 
better position than the purchaser at a sale of 
partnership property, made in execution of a 
deoree against a single partner, and that he 
cannot be allowed to effect a partial partition, 
which the judgment-debtor, to whose right he 
anoceeds. would nob heve been entitled to 
obtain. All that he can do is to bring a suit 
<07 an account and settlement of tbe partner- 
tiUP oonoerns and thus entitle bimeeU to that 

ntiiMet in tbe property whiob, upon a final 
■^tlement, may he ascertained to belqng to 


Sale —ooDtiDUdd, 
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— concluded, 

tbe execution partner. KALVANHfiAI v. 
MoTi Ram Jumna Das. lo B.H.C. 378. 
[Oons.s 11 B.H.C. 76,3 

^jO )—Decree for jperecnnl debts — Execution 
against property devolving on judgmenl-debtor^ 
—A decree-bolder is entitled to execute bis 
decree against any property devolving on the 
judgment'debt or before the decree hag been 
fully executed, and this without reference to 
whether the property t^as hypothecated to him; 
and tbe denial of the judgment debtor that be 
is interested in tbe property, which it is sought 
to make subject to execution, can have no 
effect. Property lo which the judgment-debtor 
succeeded on the death of his brother’s widow 
will be liable to satisfy the decree sgainst him 
to the same extent to which in ordinary cases 
immoveable property ol a Hindu having podb 
is liable. BULDEO SINGH v. PWAUKA DASs:, 

1 Agra 189.; 

( 11 ) — Sale-deed — Interests conveyed, —Where 
property belonging to three brothers was sold 
by two of them and no mention was made in 
tbe sale-deed of the interests of ibe other bro¬ 
ther, a minor whose guardian^; they were, held 
that, the minor's interests were nob affected, 
and the fact that the sale was made in consc- 
quence of execution proceedings taken in respect 
of ao ancestral debt made ro difference. 
Netye Roy v, Odeet Roy, jo W.R. 241. 

( 12 ) —of purchaser-^Snlc oj version- 
ary interest, —A, a Hindu, whh possessed ol an 
undivided moiety in cectait' property, and was 
aUo entitled to a reversionary interest lo the 
other undivided moiety contingent on bis 
surviving bis mother. In a suit against A, 
tbe Sheriff, under a writ of fi.fa , seized and 
sold to B tbe right, title, and interest of A in 
tbe premises. In ao ex parte suit by B, asking 
for a declaration that he was entitled to tbe 
contingent reversionary intcrent of A, as well 
ae to bis present possefsory right, Macpher&on. 
J.,d gave a decree for the present poBSessory 
right, but refused to make any decree as lo tbe 
contingent reversionary interest of A. KlSTO 
DHONB GANGOOLY V, RAHUTTY DOSSBB, 1 
Ind. Jofv N.8. 824. 

(13)-Ac< VIII of 1835 - Tinure inherited 
by widowSale for arrears— Purchaset rights, 
—The purehadsr of a tenure inherited by a 
Hindu widow from her deceased busband end 
sold for arrears of rent under Act VIII of 1836 
does not acquire merely herpf.rsoDal rigbtB nor 
do bis lights oeaee at her death. CHOWPHitY 
ZUHOOaUL HUQ V. GOOROO CHURN ROY, 

16 W.R, 829» 

See EXECUTION OF DECBEB—MODE OF 
EXECUTION, 8 W,R. 239, 6 B.H.C.A.C. 

I 68. 
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5a/e— coDtiDued, 


- S.— Sale in Execution of Decree— 

-—MOBTaAGED PROPERTY. SALE 

OF. 

{l\~A>iction-purchaser ~ prior lien- — An 
tucti Mj-purchasor buying an estate with full 
knowledge of a prior lien upon it, must either 
pay ofl ibe said debts or suffer the property to 
be sold in ezeoution of the same. JoY EiSbBN 
MOOKERJEE V. Chunder Monee Gossai- 
NEE, 1 W. R. Mig. 8. 

(‘ 2 ) Execution-sale—Property subject to en¬ 
cumbrance—Rights of purchaser.~U there are 
legal encumbrances upon a property at the 

Cline whan it IS sold in execution of a decree, 
the sale can only take place subject to those 
encumbrances, and the purchaser can recover 
possession of the property only on paying 
encumbrances. GOLUCK MONEE 
UEBiA V. Mahomed Bnoos. 24 W.R. 348. 

ryP}upon sham mortqaqe — 
ttxght of innocent purchaser.—K decree based 
upon a colorable mortgage did not affect the 
right of a subsequent bona fide purchaser for 

mortgaged. What was 
b ughtby tho purchaser was the real interest 
of the judgmeni-debtor in the property, and 
not his interest as diminished by a fictitious 

wtorfj^apor s rights — Auction- 
purchaser ejecting mortgagee — Liability c 

purchaser of the rights^of 
ortgagor at » sale in execution of a decre 
against him forcibly dispossesses the mortga 
chased mortgagor is not liable for the pL 

hSsseiv 5«AJAH MaHOMEI 

U. OSSEIN Khan alias Khaja Meeruntai 

V. SHEIKH NIZAT ALI. W.R. 1864. 348 

(5'—Mortgage decree—Execution — Sale o 

other property of judgment-debtor.—I q a suit ti 

OYKUNT CHUNDEtt GunGOPADHYA 8 W 

R. Mis. 52, /? , 24 W. R. X] 

fjCLoeA — Wh^pa ^ ^ub$€<iu€yit TftOTt^ 

mortgage of ?h‘‘" “ 

prevailed over that of 1 purchaser 
cional sale, whose condi- 

-ifter the ® executed only 

prTeV uX ‘’ti ‘F-‘“‘“o? 


-5.—Sale in Execution of Decree—contd. 

-e,—M ortgaged property, Salb 

I OF— continued. 

(7) ““ Acf XI 0 / 1865, s. 20— Mortgage-deed— 
Immoveable property—Sale of mortgage interest 
by Small Cause Court.—The rights and inte¬ 
rests of a judgment-debtor under a mortgage 
deed hypothecating to him immoveable pro- 

' petty are not saleable by a Small Cause Court. 
As a decree-holder is entitled to have these 
rights brought to sale, a sale of such rights 
by the Civil Court by virtue of a certificate 
I issued under s, 20, Act XI of 1865, is valid. 

Buddoo Mull v. maharoop, ‘ 6 ' N W P. 
129. [F.. 9 M. 5.1 

( 8 ) —£nj 7 fish'■mor/^Qje iconfaining pettier of 
sa e to mortgagee—Right of mortgagee to sell 

\ without mortgagor's consent—Sale not affected 
by prior attachment by fhirdparf^—^cfVlIIo/ 

I 1859, $, 240. The question in this case was as 
! to the effect of a mortgage deed with a power 
j of sale as regards the right of the mortgagee to 
I sell with or without the consent of the mort- 
gagor afterwards obtained. A house was mort¬ 
gaged to the Simla Bank, the mortgage deed 
having been drawn up in tbe English form 
with a power of sale contained in the agreement 
that, in caso of default in payment of the 
monthly instalments by the mortgagor, the 
mortgagee bank might sell the premises without 
^y consent obtained from the mortgagor. 
Held that the effect of such a power of sale 
in a mortgage in the English form and between 
parties acting, as the present parties were, 
according to English Law, was to give the 
mortgagee complete power of sale whenever he 
may choose to exercise it, without further refer¬ 
ence to the mortgagor. And the validity of a 
sale effected in the exercise of such power could 
not be affected by an attachment of the pro¬ 
perty by a third party—whether such attach¬ 
ment was made before or after the default on 
the part of tbe mortgagor entiiled the mortgagee 

OP If power of sale. Byrne v. BAIN, 

68 F.R. 1876. 

(9) Mortgage by one co-sharer — Decree— 
Sa/e-Stt 6 se 2 «cnf sale by all co-sharers—Right, 

title and interest of judgment-debtor—Right of 

subsequent pttrcftascr.—Certain property was 
mortgaged by one of the several co sharers, 
ihe mortgagee got a decree for sale on his 
m^tgage, and, in execution, the property was 
sold to tbe defendant. In the meanwhile all 
the co sharers including the debtor sold the 
same mortgaged property to the plaintiff. Now 
the plaintiff sued to set aside the execution 
sale. HeW, that the defendant purchased only 
the right, title and interest of tbe judgment- 
debtor. The other co-sharers whose rights had 
not been affected by the execution sale could 
sell their rights to the plaintiff and the defend- 
ant was nofc entitled to retain possession of 
those shares. Mudden LALLDoss v. ASHOO- 
JOSH Banbrjeb. S W.R. 119. [D., 26 W.R. 

Du«« J 
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- 5 .—Sale In Execution ol Decree—conJd. 

-e.—MOKTQAOED propbrtv, sale 

OF -continued- 

(lO )—Mortgage decree — Sale of decree in 
execution —Purcftoeer if entitled to Jet ojidc 
pottah previously granted by mortgagor —En¬ 
cumbrances.— The purchaaet of property in 
execution of a decree in favour of a mortgagee 
sued to set aside a ticca pottah granted by 
the mortgagor as being prejudicial to his 
rights. But it was found that his rights were 
not in existence when the ticca was granted. 
Held that the purchaser could not claim to set 
aside tbe pottah. It was also conteuded that 
the plaintiff having purchased the property 
under the decree in favour of the mortgagee 
took it free from all alienations or incumbrances 

created subsequently to the mortgage, field, 
that the contention was not maintainable if 
the term “incumbrance" be taken to include 
temporary arrangements by way of lease or 
farm which tbe owner might have found to be 
expedient or oonvenient. The mortgagor i^ 
restrained from alienating the property which 
be has pledged, but be is not divested of or 
restricted in the management of tbe property ; 
and as long as nothing takes place which im 
pairs the value or impedes the operation of the 
mortgagee’s lien, tbe mortgagor, in creating a 
temporary lease, acts within bis powers, and the 
putebaser has no legitimate cause of complaint. 
bANEE PBRSHAD V, REET BHUNIAN SlNGH. 

10 W.R. 325. 

(ID— Mortgage—Sale of property subject to 
mortgage — Purchaser's rights, —The purchaser 
ofa mortgagor's rights and interests in property 
already mortgaged and liable to sale in satis¬ 
faction of tbe mortgage-debt, purchases merely 
the mortgagor's right to redeem. LaLLA 
JOAGUL KISHORE LALL v. BHUKA CHOW- 
DHRY.eW.R. 248. Cfi..lOC. 567 ] 

(12)— Bights of mortgagee. — A mortgage 
made by way of security foe money advanced 
temaine a mortgage until tbe debt is satiefied, 
and the mortgagee (creditor) has every right 
to eue to obtain a decree, and sell that which 
'8 held by him as security for his money, with¬ 
out any regard to tbe proceeding of any other 
subsequent mortgagee or purchaser. A pur¬ 
chaser at a sale in execution of such a decree 
under a prior mortgage, ae well as tbe original 
holder of a prior mortgage, have rights far 
superior to those of any other mortgagee or 
purchaser of a subsequent date. A subsequent 
purobaser, by payment of an earlier mortgage, 
and obtaining a decree for tbe money so paid, 
does not acquire any right belonging to that 
mortgage. His payment was a voluntary act. 
and his decree against bis vendor was a per¬ 
sonal one for a simple debt not neoured by 
any security conneoted with any portion ol tbe 
land in dispute. DHOBBE Roy v. BOLDER 
NARAIN SING. W.R. 1864, 845. 

(13)_ Mortgage—Decree o» mortgage—Sale 

in execution-conveyance of ^ovfrty-^ond 
mortgage—Sale of equity of redemption.—Vf here 

0. IX—12 


S«/e—continued. 

-S.—Sale in Execution of Decree—confd. 

-MORTGAGED PROl’EHTY, SALE 

OF—continued. 

a mortgagee sues upon his mortgage bond, 
the Court should pass a decree for satis¬ 
faction ol the claim from out of the property 
mortgaged and not from tbe right, title 
and interest, which remained in the mort¬ 
gagor, A sale in execution of a decree under 
the mortgage passed all the interest which 
passed by the mortgage to the mortgagee 
and any interest which remained in the mort¬ 
gagor. Where there has been a second mort¬ 
gage, all that passes under that is the interest 
that remained in the mortgagor after the 
first mortgage had been made, l e , tbe equity 
of redemption. In a suit t.rought on tho second 
mortgage, the mortgagee will only be entitled 
to a decree for sale of tbe equity of redemption, 
unless the first mortgagee has been made a 
party to the suit and his mortgage has 
been declared invalid as against the second 
mortgagee. DOOLAL CHUNUER DEB V. 
GOLUCK MOMEE DEBIA, 22 W.R. 300. 

(14)— Mortgage—Prior mortgages—Purchase 
of mortgaged property—Rights of purchasei —' 
First mortgage— Second mortgagee purchaser— 
Rights of Wbat tbo purchaser of the 

rights and interests of tbe mottgiigot in pro¬ 
perty subject to two prior mortgages takes, is 
only tbe right to redeem ; aod, where be pur¬ 
chases with full notice, be can retain posses¬ 
sion only on paying oil both the mortgages. 
Whore there were two mortgages on certain 
property, and the second mortgagee, in execu¬ 
tion of a decree obtained on his mortgage, pur¬ 
chased tbe mortgaged property, held that ho 
purchased not merely the equity of redemption, 
but also the mortgagor's rights and intere-sts as 
they were when tbe second mortgage was created 
subject to tbe first mortgage, but ireefrom sub¬ 
sequent encumbrances. Nar.AIN SahOO v. 
ACHOOTSahOO, 14 W.R 233. I R.,21W,R. 
47.j 

{ 15 )—Mortgage—Prohibition of alienation— 
Subsequent mortgage—First mortgagee getting 
only Simple money dec\ee buying mortgaged pro- 
petty—Condition flffntnsf alienation available as 
against subsequent mortgagee. —Tbe holder of^a 
hypotbeoatioo bond, who, in execution of ,a 
money-decree obtained on such bond, purchases 
the hypothecated property, can avail himself 
of a condition in the hypothecation deed prohi* 
biting alienati..n to resist the claim of a subse¬ 
quent encumbrancer. RAJAH BAM v. Baineb 
MADHO, 6 N.W.P. 81. [Dtss., 1 A- 240, F.B.] 
(16)— Purchase in execution—Rights and 
interests of judgment-debtor—Right of purchaser 
to properly subject to existing encumbrances .— 
At tbe sale in execution of a decree under Act 
X ol 1869. plaintiff, who brought only tbe 
rights and interests of the judgment-debtor, 
wae held to be entitled to take the lands subject 
to tbe deeds of encumbrances, if any. Tbe 
lower Court was wrong in having said, without 
looking into the merits of the deed of mortgage 
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relating to the lands, that the plaintiff bad 
every right to enter into possession of the lands 
iu dispute. The case was accordingly remand¬ 
ed with directions to the lowerCourt to enquire 
whether the deeds under which the defendants 
claimed were valid against the judgment-debtor 
or not, because plaintiff could only obtain pos¬ 
session of the lands subject to those deeds. 
OoJAGUR ROY V Ram Khblawan Singh, 
10 W.R. 384 

(17) —Sums realized in execution, order for 

distribution of, among various decree-holders — 
Appeal —From an order distributing sums 
realized in execution, among various decree- 
holders, no appeal can bs preferred to the High 
Court. Held, also, where a person has a mort¬ 
gage on a property, the sale of it in execution 
of the decree of another party will not extin¬ 
guish his He can follow the property 

into the hands of the purchaser whether noti¬ 
fication of the mortgage bad or bad not been 
given at the time of sale. JUNGEB LOLL 

Mahajun V, Bri.to Behabb Singh, 2 W.R. 
Mis. 21. 

(18) —Ctu. Pro. Coie, 1859, s. 246—Objection 
to sale of attached properly— Order alloioing 
objection — Appeal—Separate suit.—On theobjeo- 
tion of an intervenor under s. 246 of the Civ. Pro. 
Code, who claimed to have a mortgage on the 
property attached in execution o! decree, it was 
ordered that the claimant's mortgage should 
bo first discharged out of the sale proceeds. 
Held that the proper order to have been made 
was one directing that the property should be 
sold subject to the mortgage. But though the 
order was wrong, there was no appeal from it, 
the remedy of the party aggrieved being by 
separate suit to establish his right, brought 
within one year of the order. DEVA v. HUR- 
NAKAIN, 76 P R. 1888. 

(19) — Suit by purchaser for rent—Interve¬ 
nor having prior lien. —Where an intervenor, 
as a party to a suit, has a lien on a bouse 
which is anterior to the sale under which 
plaintiff purchased it, the plaintiff cannot 
maiDtain a suit for rent against the tenant. 
POORNO Chundbr V. Nobin Ohunder 
GHOSE, 14 W.R 77. 

4 

(20) —Bona fide purchase of decree — Prior 
assignment—Lien. —A bona fide purchaser of 
the rights and interests of the decree-holders 
in a decree sold in execution who made the 
purchase with no knowledge of a previous 
assignment of those rights and interests, is 
entitled to the proceeds of that decree free 
from any trust or obligation in favour of the 
assignee NUNHUK 3AHOO v. JUGGESSDR 
OOPADHYA, 20 W R. 408. 

{21)—Agreement between debtor and creditor 
—Payment of debt by instalments—SaU in 
default—Decree-Hfeet— Purchaser from judg^ 

n^nt-debtor—Previous mortgage —Rights and 
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duties of purchaser—Execution sole — Agree¬ 
ment among piirc^ascrs.—Wherecertaindebtors 
offered to pay their debt by certain instalments 
and pledged their property, agreeing that the 
same may be sold if they defaulted in paying 
the ^isfs due and prayed that the decree 
might be drawn up accordingly, held, that the 
effect of the decree and the sale thereunder (on 
default) was to make the property liable for 
sale in liquidation of the decree and that the 
sale passed the property as it stood at the time 
when it was originally mortgaged. Held, that 
a purchaser from the judgment-debtor was en¬ 
titled to recover the amount paid by him in 
respect of previous mortgages if, in making 
those payments, be merely acted for the debtor 
who had borrowed the money from him and 
what be did was to see that the money so 
borrowed was properly applied in clearing off 
those debts which rendered his own purchase 
unsafe and of the existence of which be was at 
that time cognizant. It is questionable 
whether a person claiming by purchase from a 
judgment-debtor is in a position to succeed 
under s. 246, Act VIII of 1853. \,Appl., 24 W. 
R. 47 ; Cons.. 13 A. 432, P.B., I O-C. 105 ; 
D-, 2 C.L.J. 288. J Where, at an execution 
sale, the whole of certain property was sold, 
the purchasers agreeing among themselves as 
to what shares they should take in the proper¬ 
ty, held that, because one of the purchasers 
misbehaved in that, after having been a pleader 
for the other party, he became one of the pur¬ 
chasers of tho property, which he knew to have 
been previously purchased by bis clients, the 
Court cannot either limit the extent of that 
sale or set aside the pleader’s title to the pro¬ 
perty. Syed Wa.iid Hossein V, Hafez 
AHMED REZAH, 17 W.R.480. 

Sale of mortgaged property attached in exe¬ 
cution. validity of—See ClV. PRO. CODE, 
1908, 0. XXI, r. 46, 14 C P.L.R. 5. 

-/.—Proceeds of sale, Right to. 

See Civ. Pro. Code. 1908, s. 73. 

See Rateable Distbibdtion. 

(l)— Execution—Attachment in execution of 
decree barred by time—Right of rival decree- 
holder—Distribution of sale-proceeds.—Ona de¬ 
cree-holder is quite competent to show that 
the decree of another decree-holder under which 
the property has been attached is no more a 
subsisting decree and is barred by lapse of time 
and that the processes issued by the Court in 
execution of that decree should not have been 
issued at all. If the Court is satisfied that 
that decree is really barred, it is competent to 
see that be should not have any benefit in the 
distribution of the sale proceeds. Parties ag¬ 
grieved by such order may contest the justness 
of it by a suit. RADHA GOBIND SHAH V. 
SHAIKH OOZEER JEMADAB, 13 W. R. 219. 
[Appl., 16 C.L.J. 582.] 
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(9)—Civ. Pro. Code, 5.270 —Attacking credi- 
tors-^Suit to set aside order—MatntaxnabtlUy 
—Jurisdiction .—A suit will lie by a prior at- 
tachiog creditor to compel a decree-holder • 
whose abtacbment is subsequent: in date to ro- 
fuud money obtained by bim under an order of 
a subordinate Court in contravention of the 
provisiooH of s. 270 of the Code. But tbc suit 
must be a suit, to set aside the Court’s order; 
because, as that order ie an adjudication in a 
matter in which a Judge executing a decree 
has jurisdiction, it must be treated as binding 
until It is set aside. (9 W.R. 544, P.) The 
Court which can adjudicate between the con- 
flicting cUims of attaching creditors is the 
Court in which the money is in deposit. 
WOOMA MOYHB bURMONYA v. RaM BUKSH 
CHETLANOEE. 16 W.R. 11. [P., Id C. 159.] 

(3)— Attachment under Reg. II of 1806 and 
Act VIII Of 1859— to sei aside sale —Sub> 
sequent attachment of same properly—Collusive 
decree — Fraud. —When a decree-holder has at¬ 
tached certain property under Beg. II of 1806 
there is no law which could prevent other 
decree-holders attaching the same property and 
having it sold in execution of their decrees, 
notwithstanding tbe existence of the previous 
attaobment A question might arise at tbe 
time of the distribution of tbe eale proceeds 
whether the party who has made the attach¬ 
ment under Bog. 11 of 1S06 would be entitled 
to have his claim sacished before tbe other 
decree holders. But it is clear that any sale 
under those ciroumstaDcue would be a good and 
valid one. An auctiou-i-ale in execution of a 
decree cannot be set aside, as regards the auc¬ 
tion-purchaser, against wbom no fraud has 
been alleged, whether tbe order of the Court 
under which tbe eale took place was illegal or 
not. And even if the decree in execution of 
which the sale took place were a collusive one, 
tbe rights ol the auction-puichaser would not 
be afiected thereby, if be was no party to the 
fraud, aod therefore there would bo no ground 
for setting aside the sale. Mahombd Kuzul- 
BA8H Khan v. Mahomed Shah, 12 W.R. 48. 

(4)-Oiti. Pro Code. 1877,8. 231—A'xecu- 
tion ol joint decree—Highte ol several decree- 
holders.—It is within tbe discretion of a Court 
of execution, under s. 281, Act X of 1877. to 
allow one ol laveral joint decree-holders to 
execute a decree. Tbe Court should act only 
if it sees sufiioient cause for allowing such a 
course. Notice to the other decree-holders 
should be given before one of them is allowed 
to execute the entire decree. Where an 
applioation by one of several joint deoree-holders 
was incomplete, as a fresh list of property of 
the judgment-debtor to be attaobed and sold 
bad to be put in, and before this oould be 
done, another decree-holder applied and was 
allowad to execute tbe decree, but the Court 
ifsiBisd to allow tbe 6r8t spplieant to take out 
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execution separately, or to be associated with 
the latter in the execution proceedings, held 
that the lower Court ought lo have allowed 
the first applicant to join with tbe second >□ 
execution proceedings. Held, lurihet, that 
this execution of the tame decree could simul¬ 
taneously proceed, so far as attachment of 
different properties of tbe judgment-debtor was 
coDceroea. though ordiuarily tbe sales would 
[ not take place simultaneously. SHEIKH 

ahmedChowdhryv ShabzadaKhatoon. 
7 C.LR. 537. [/;., 3-3 C. 306 = 10 C.W.N. 
I 297 = 3 C.L.J. 112.] 

Execution of decree ~ JUachmenl 6// 
several creditors—Priorxiy of claim^Rateable 
distribulion.^GetlHiin Goveromeni promissory 
! notoi were attached io execution of stveral 
I decrees aRainst tbe same pofboc, but were not 
! brought to sale^ apparently under tbo impres- 
siOD that they could uoc bo sold Subsequently, 
in cODsequeoGO of an expression of opinion by 
' the High Court in an appeal, one of tbe 
decree-holders again attached tbe notes and 
broogbt them to sale. The Court directed 
full payment to him and to two other decree- 
boldere, wbo were acting jointly in execution 
! with bim, and rateable distribution in respect 
' of tbe remaining decree*boiders. Tbereupon 
I one of tbeee latter brought a suit for a 
I declaration of bin preferential claim. JfeUl, 
that, looking to tbe very ancient dates of tbe 
proceedings and tbe evident intention of tbe 
parties not lo sell the property when each 
attachment whs made, tbe plainti0 could not 
be regarded an bong tbe tirst^tfaebiog creditor 
: witbm tbe purview cf s. 270 of Act VIII of 
! 185^). as the attachment centemp^aud by that 
I Code was an attachment with ibe intention of 
j sale. Tbe decree-bolder, wbo Irougbt tbe 
j notes to sale immediately after tbe opinion of 
I tbe High Court, that they were saleable, was 
! entitled to bo paid in full and n< t the other 
1 two decrce-bolders, wbo were al<;r) p^id in full 
along with bim. The^e latter were directed to 
refund tbo excess they bad got to tbe remaining 
decree-holders. BHIH NAUain PaL v* KooJJJO 
KAMINEE DabEE, 22 W,R. 466. 

lO)—24 and 26 Vic , Cs 104, $» 16— Superin^ 
tendence^'Jurisdiction of High Coitrt-^Execu 
tion of decree- — Id executioD of a decree, tbe 
only parties that are before tbe Court, and over 
wbom tbe Court has jurisdiction, arc primarily 
tbe judgment-creditor and the judgment- 
debtor: and if any third party wii^bes to 
intervene and to have any rights of bis decided 
in reference to tbc property disposed of as 
between tbe judgment-creditor and tbe judg¬ 
ment-debtor. bo can come in only under 
certain eonditione of specifio provisions of law. 
When a olaimaot can only be allowed to come 
in nnder certain provi^ione of law, a person 
wbo appears on befaalf of that claimant, must 
show tbat be has a right to be beard. Where 
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a claim was disallowed to certain property 
attached in execution of a decree, and the pro¬ 
perty was sold and after satisfaction of the 
decree, it was ordered that the surplus proceeds 
should be rateably distributed among (be 
judgment-creditors who bad subsequently 
attached, held that the Principal Sudder Amin 
had no jurisdiction to make another order 
setting aside the previous order for distribution, 
so far as it aSected some of the creditors, on 
the application of the unsuccessful claimant 
again preferring his claim to the property. 
The High Court could, tneiefore, interfere to set 
it aside under its general power of superiotend- 
aoce. Excepting in some special cases of obvi¬ 
ous and gross illegality, the High Court cannot 
be called upon to exercise the extraordinary 
powers given to it by $. 15 of the Charier Act, 
as if they were ordinary powers of appeal, In re 
MAHARAJADHIRA.I MAHTAF CHAND BAHA¬ 
DUR. 2 B.L.R.A.C. 217=11 W.R. 54. [fi , 1 
A. 101, F.E.J 

{1)—Act Will of 1859, 8. 211—Construction 

— " Subject to a inortgage.” — The words 
“subject to a mortgage,’’ in s. 271. Civ. Pro. 
Code. 1859, must be taken to mean “sold with 
notice of the mortgage,” and do not refer 
merely to properties which, being the subject 
of an undisclosed mortgage, happen tu be sold 
in execution. JOY ChundER GHOSE v. RAM 
NarainPoddAR, 21 W.R, 43. 

(8j—Act VIII of 1859, 88. 237, 271— 
of right as mortgagee or pledgee—Right to pro¬ 
ceed ajatnst other property of judgmenl-dehlor 

— Waiver. —A mortgages or pledgee who has 
obtained a decree directing that bis debt should 
be satisfied out of the property pledged or 
mortgaged to him, is competent to waive bis 
right as mortgagee or pledgee and to come in 
under s. 271 of Act VIII of 1659, for a share in 
the surplus sale proceedi:, and it is equally 
competent to him to waive hie right as mort¬ 
gagee or pledgee and to come in under s. 237 
and proceed against other property of the judg¬ 
ment-debtor, PURMUSSUREE DOSSEE V. 

Nobin Chunder Taron.24 W.R. 305. [D., 
27 C. 285.3 

(9) — Act VIII of 1859, 8. 271—Suil by mort¬ 
gagee — Mone y decree— Execufton.—T he word 
“ mortgage ” in “ subject to mortgage " doe.s not 
mean a mortgag: of another portion of the same 
estate. A mortgagee may lake a money- 
decree without declaration of his lien. 8. 271 
contains no reservation in favour of secured 
creditors. The Legislature did not intend any 
other exception to be made. Radha KANT 
ROY V. MIRTA SUDAFUT MAHOMED KHAN, 
21 W.R. 86. 

(10) — Mortgages—Sales—Single mortgagor.— 
Three difierent mortgagees decree-holders of 
seven pcoperiiiea belonging to the eame mort¬ 
gagor, brou -it to sale simultaneously the pro¬ 
perties moriga,to them, Beld, that the 
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mortgagees should be satisfied out of the entire 
sale proceeds according to the priorities of their 
mortgages. GOPEE SINGH v. BABOO KISHA 
Lall. 25 W.R. 187. [R., 17 M.L.J. 332; D., 

10 C. 667.] 

(11)— Execution of decree — Rateable distri¬ 
bution of proceeds of decree — Civ. Pro. Code, 
s, 295, bona fides of decree-holders. —The Court 
distributing the proceeds of execution under 
s. 295 of Civ. Pro. Code, should inquire into 
the bona fides of the decree-holders, if called in 
question, and decide it in the same manner as 
all other questions that arise in execution. 
The party aggrieved will be oatitled. under ,tbe 
last clause of s. 295, to bring a regular suit to 
compel tbe successful judgment-creditoc in 
execution to refund CHHAQANLALv. FAZA- 
RALI, 13 B. 154. [Doubted, IC.W.N. 633.] 

{12}—Decree against estate of deceased person 
—Purchase of decree by legal representative — 
Realisation of amount under decree—Bight of 
purchaser to rateable distribution under s. 295, 
Civ. Pro. Code, 1882.—In execution of a decree 
against a firm, of which H (deceased) was a 
partner, property belonging to H was attached. 
On tbe9tb November 1886, V (the legal repre¬ 
sentative of H) purchased tbe decree from tbe 
decree-holder with money borrowed from C and 
Go., with whom he entered into an agreement 
to re-pay tbe debt out of the proceeds realized 
by the sale of tbe property in execution of tbe 
decree which he bad purchased. Meanwhile W 
purchased another decree obtained against tbe 
same firm from another decree-holder, and 
applied for execution of tbe decree prior to 9ch 
November, 1S86. Tbe proceeds realised by the 
sals of the attached property were ordered to 
bo rateably distributed between V and W. The 
latter preferred an appeal and contended that 
tbe purchase of the decree by V from the decree- 
holder extinguished it as against the estate of 
H and that it amounted to a purchase of the 
attached properties on behalf of the estate of H, 
Held that V was entitled to rateable distribu¬ 
tion. Beld also that (1) V was only liable for 
tbe debt of W as tbe representative of H, (2) 
that, so far as be might have bad property of 
bis own available for tbe purpose—not derived 
from the estate of H—be stood in the same 
position as a third patty who might have pur¬ 
chased the decree-holder’s share of tbe proceeds 
before they were realised, (3) that tbe purchase 
by V of tbe decree-holder's share with his own 
money could not prejudice W any more than 
if an entire stranger had purchased, (4| that if 
the money did cot come from tbe estate 
of H, it could not matter whether it came 
directly from tbe pocket of V or from another 
person at bis request, and (5) that, if tbe money 
was derived from a source having no oonneotioDf 
directly or indirectly with tbe estate indebted, 
there was no distinction in principle between 
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the representative of the indebted eetato and a 
stranger. MUNMOHANDAS JAIKISONDAS v. ' 
VIZBAI, 13 B. 171. i 

I 

i 

(13)—Ciu. Pro. Code, 1882, s. 295— Attach¬ 
ment of fund before judgment-—Assignment 
of fund—Attachment by other creditors sub- j 
sequent to assignment —Pip/tfs vf assignee and ! 
attacking creditors—Attachment—Scoye—Mis- \ 
description of property attached — Effect.— ; 
W sued O for Rs. 2,237 and obtained an attach- ' 
znent, before judgment, of certain money 
belonging to G in the hands of a Railway 
Company. Subsequent to tbe decree in the 
above suit, G assigned the fund belonging to 
him (expressed to be Bs, 7,818) in the bands 
of tbe Railway Company to A. subject to tbe 
attachment of W. Subsequent to the assign¬ 
ment other creditors of G attached the same 
fund. The Railway Company paid over to the 
Bherifi under a consent order, tbe sum of | 
Bs. 6,084. A contended that be was entitled to i 
the fund subject only to the claim of W, and i 
the subsequent attaching creditors had no cl.iim i 
on it. Held, {a) that the fund must be regard* | 
ed as "assets realir.sd by sale or otherwise, in 
execution of a decree” within the meaning of , 
8. 296, Civ, Pro. Code. A prohibitory order j 
under s. 268 served upon a debtor of a judg¬ 
ment-debtor is a process in execution of tbe ' 
decree, and when the debt is paid into Court by * 
the debtor in compliance with such order, all 
the conditions with respect to the character of 
the fund to be dealt with, which are prescribed 
for tbe application of s. 295, are satisfied, and 
the moneys in tbe bande of the Sheriff must be 
deemed subject to tbe provisione contained in 
that section. (5) Tbe claimsof subsequent exe¬ 
cution creditore entitled as under e. 295 to dis¬ 
tribution of tbe fruite of an attachment ought 
to be treated as falling within the words " all 
claims enforceable under tbe attachment ” in 
e. 276, Civ. Pro. Code. [Diw., 4 O.W.N. 542, 
26 A. 481 b28 A.W.N. 92; P-, 15 A. 318, 21 B. 
206 ; R., 23 M. 478, 28 B 264. 9 C.W.N. 226 
«»32 C. 198 = 32 I.A. 1 = 2 A.L.J. 190, 5 Ind. 
Oas. 92 = 7 M.L.T. 143 = 20 M.L.J, 330 ; D.. 2S 
A. 106, 28 M. 380=16 M.L.J. 202.] Looking in¬ 
ter alia at es. 277, 284. and 305 of the Civ. Pro, 
Code, it is plain that tho Code itself contem¬ 
plates tbe possibility of property being attached 
in exoeee of what is needed to satisfy the decree. 
Tbe attaobmeot was not limited in this case 
merely to such portion of tbe fund as covered 
the amount of the decree, but was a valid ( 
attachment in the form in which it was made, 
namely, on tbe whole fund in the bands of the 
Bailway Company. Tbe miedesoription of tbe 
property in tbe order of attachment inthieoaeo 
was held to be a mere falsa demonstratio, and 
it was held that tbe entire sum in the hands of 
tha Railway Company was attached. Tbe des- 
oription of tbe property must be reasonably 
acoorate under the oircomstaDoee and such ae 
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with reasonable certainty identifies the property. 
If it is euch, it ought to be held sufficient. 
SoRABJi Edulji Warden v. Govindu 
Ramji F.N. Wadia, 16 B. 91. 

(14) — Surplus safe proceeds—Person entitled 
to withdraw. —A Court which has in deposit 
surplus sale proceeds of an estate sold in execu¬ 
tion of a decree, standing in tbe name of tbe 
judgment-debtor, is perfectly justified in refus¬ 
ing to pay the money to any one but the 
judgment-debtor or bis agent. In the matter 
of PUDDABUTTY DOSSIa. 12 W.R. 362. 

(15) — Second attaching creditor — Balance of 
sale proceeds. —An appeal to tbe High Court by 
a second attaching creditor, whose claim to 
surplus sale-proceeds has been di.sailowed by 
tho District Judge, is re.ally a question between 
rival creditors, and caunot be beard. Where 
an execution-sale bad taken place, the second 
attacbing-crcditor and others are equally 
entitled, under Act VIII of 1859, s. 271, to a 
rateable distribution of the surplus proceeds, 
tbe first attaching creditor alone having right 
to have bis claim satisfied in full. JuuO- 
BUNDHOO SHAH PORAMANICK v. ThE OFFI¬ 
CIAL ASSIGNEE, 21 W R. 194- 

8(16 )—Sale of property in execution—Order 
directing proceeds to be given to Official Assignee- 
Appeal.—Ho appeal lies on tbe part of a decree- 
holder against an order of a Judge directing 
the proceeds of property sold in execution of a 
decree to be banded over to tbe Official Asstgriee 
of the Court for tbe relief of Insolvent Debtors. 
N.B. —To save further litigation, the order was 
also held to be correct, as the Court’s order 
vesting the judgment-debtor’s property in the 
Official Assignee bore date previous to tbe sale 
in execution. INDUR CHUNDER DOOGUR v. 
THE Official assignee on behalf of 
TARA CHAND DOOGUR, 11 W.R. 100. rF., J1 
W.R. 420.1 

(17) — Rival decrees — Attachment — Sale — 
Priority—Civ. Pro. Code (VIII of 1869), s. 270. 
— Tbe attaching decrce-boldcr and not he 
at whose instance the property is sold, has a 
prior claim to the proceeds of the sale. HUREE 
MOHUN 8HA1IA V. PanCHOO BEPARBE, 17 
W.R. 89. 

(18) — Rival decree-holders — Decree-holder 
first attaching, right of, to be first paid out of 
sale-proceeds—Act VIII of 1059, s. 370.-On a 
sale of property in execution of a decree, under 
the provisione of e. 270 of Act VIII of 1859, it is 
not the person at whose instance the sale has 
taken place, but tbe party by whom tbe pro¬ 
perty was first attached and thus secured from 
alienation by tbe debtor, that is entitled to 
bo paid first. The Court has to look to tbo 
attachment and not to the sale. KartICK 
CHUNDER Singh v. Gogarau, 2 W.R. Hie. 

[F., 6C.L.R.86.] 
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See. ATTACHMENT—ALIENATION DURING 
attachment, 11 B.H.C. 159. 

See Mortgage—SALE of MORTctAOED 
Property, 6 W.R. Mis. 13. 22 W.R. 98. 

-9-—PURCHASERS, RIGHT OF. 

(1) — Attclionpurchaser—Nature of interest 
acquvcd, —An auction purchaser of the judg¬ 
ment-debtor's right and interest cannot seek to 
recover wbat bis judgment-debtor could not 
have recovered. Zalim v, ChOONEB Lall, 
3 Agra 194. 

(2) —Private sale—Judicial sale—Bights cf 
purchasers under. —A purchaser at a Judicial 
sale is in a position diflerent from that of a 
mere represeutative of the old proprietor or 
one nho comes in by a voluntary sale made 
by the latter. A judicial sale transfers to the 
purchaser the property of the judgment-debtor 
against the debtor's will, and places the pur¬ 
chaser in a higher position than that which the 
judgment-debtor by any private alienation 
could confer on him. Such a purchaser is 
competent to defend bis possession and title 
by showing, as the decree-holder before the sale 
might have done, that the charge which it is 
sought to establish against the estate if fraudu¬ 
lent and collusive, and, therefore, void. OOMRAO 

SINGH V. Shumbhoo Nath, 2 N.W.P. S8. 
[Cons., 7 N.W.P. 362.] 

(2-rt)—Civ. Pro. Code, 1859. s. 240—£;xec«- 
tion sale-Zloveable property. —Where the right, 
title, and interest of a debtor in certain move¬ 
able property claimed by B as part owner 
under s. 246, Act VIII of 18.59, is sold in exe¬ 
cution, the judgment creditor is not liable. 
The purchaser becomes entitled to an undivi¬ 
ded share to be used as such, and is not liable 
to the owner of the other undivided .share 
merely for using it. Tamizuddin Mulla v 
NYANUTULLA SiRKAR. 3 B L R. App 73 
Note = ll W.R. 528. [fl.. 9 B.H.C. 92 ; D.\ 

5B.LR. App. 71 = 14 W.R, 120 = 11 B.H.C. 
46. 3 B. 74.] 

(3) —fieg. IV of 1827, ss. 62 and 66—Courf’s 
sale — Right of owner to contest right of 
aueiion^purchaser — Title — Limitation.—K 
Court’s sale under Reg. IV of 1827 flike 
a similar sale under the Civ. Pro. Code) trans- 
lets only the right, title, and interest of the 
judgment-debtor, whose property was adver¬ 
tised for sale, and a person claiming such pro¬ 
perty as his own could dispute the right of the 
auotion purobaser and those claiming under 
him to interfere with bis possession at any 
time within twelve years of the ocourcence of 
the disturbance. KUSHABA bin Sankroji 
V. PITAMBARDHARI, 12 B.H.C. 13. 

(A)—Execution sale—Nature of right passing 
by sale—Interest of ^rson advertised.—A de- 
oree bad been obtained on a bond which was 
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executed by two persons and gave as security 
the property of one of them. In execution of 
the decree the property of the other debtor was 
seized and she paid the whole of the debt to 
avoid a sale of her property. She then brought 
a suit for contribution against her co sbacer 
and in the execution of the decree obtained in 
the suit attached the mortgaged property. 
The attachment having been raised on the 
objection of a subsequent purchaser of the 
property, she sued for a declaration of her right 
to attach the property in execution of her 
decree for contribution and having obtained a 
decree in her favour in the Appellate Court, 
she sold the property in execution. The decree 
of the Appellate Court was however set aside 
by the High Court in special appeal. The 
question now was what was tbe right of the 
purchaser under the above sale. Held that 
what was sold was tbe interest of the co-debtor 
in tbe property. The High Court having set 
aside the decree in execution of which the pro¬ 
perty was sold, the co-debtor had no interest 
in the property that could be sold. Conse¬ 
quently. tbe purchaser bought what was worth¬ 
less. RAM SUHAi Singh v. Chuttub 
KOOER, 22 W.R. 432. 

(5) —Sale in execution—Necessity of attach¬ 
ment and advertisement of sale—Extent of rights 
and interests passing by sale. —The respondent 
in this case argued that, when a sale takes 
place of tbe rights and interests of a debtor, 
the position and property of the debtor at the 
fime of sale, but not that at tbe time of attach¬ 
ment and advertisement, 6xes'tbe exact extent 
of the rights and interests which passed by 
tbe sale. Tbe High Court, however, was 
of opinion that it is only that which is at¬ 
tached and advertised that could pass by the 
sale. The property not attached and not ad¬ 
vertised for sale cannot at all be sold in execu¬ 
tion of a decree ; and it follows from this that 
tbe quantity and nature of rights and interest 
existing in tbe debtor at the time of advertise¬ 
ment and attachment can alone pass by tbe 
sale in execution. RAM Onoooroho BINGB 
V. MuSSAMUT MONTORUM, 6 W.R. 223. 

(6) —Revenue paying estate—Sale in execu¬ 
tion—Effect on released rent-free lands,—Nfhea 
tbe rights and interests of a judgment-debtor 
as the recorded proprietor of a Government 
rent roll and revenue paying estate are sold in 
execution, the released rent-free lands therein 
do not pass to the purchaser. DOL GOBIND- 
MONY Dabae V, Shaikh Imdad ali, 3 W.R. 
170. 

('l)—peceased judgment-debtor—Sale of rights 
of—Rights of heirs and auction purchaser,— 
In cases where the right of inheritance really 
vests, tbe purchaser of the tights of a deceased 
judgment-debtor, whose representatives hold 
under a certiheate under Act XXVH of 1860. 
does not acquire the entire estate, bat acquiree 
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it subject to all legal and equitable rights of 
inheritance. SHAM COOUAR Roy v. Juttun 
BIHEE, 14V.R. 448. [Cons. Sc Exol.. 2 C. 
L.R. 223 P.B. = 4 C. 142 ; i?.. 20 B. 339.] 

(8) —Execution of dscree—Atlnchmenl of land 
uni house—Purchase of land by decree-holder — 
Sale of home to another—Itiqhi of latter to have 
house continued on land. —A land and a house 
upon the land were ai^^tached in execution of a 
deoreo. The deoree-boldet caused the land to 
be sold first, aod himself became the purchaser. 
He then caused the house to he put up for sale, 
and it was purchased by another. Held that 
the decree-holder could uot be permitted to 
commit fraud ou the purchaser of the bouse. 
The former was considered to have bought 
only the land upou which the house '‘tooi, 
subject to the right of the psrsoo. who bought 
the house, to have it continued there. MookT.A 
SOONDURBE CHOWDHRAIN V, MUTHOOlt.V- 
NATH OBOSB, 22 W.R. 209. 

(9) — Execution-nnU'^Riqhts of purchaser.— ' 
The purchaser, at a sale in execution, of the 
rights pledged for the debt, for which the decree 
was obtained was held not bound by any incum¬ 
brance made by the original proprietor ^>ui..'C- 
quent to the pledge. B.vitOO P>HU(>Ol;\N 
CHUHDER DOSS V. LAI.L.V THAKOOR PEII- 
SHAD, W.R. 1864. 339 

(10) —Eiecution of decree—Sale—Rights of 
purchaser. —A purobasor at a Court-auction 
held in execution of a decree has no gre-tter 
rights than a purchaser under a decree in 
Chanoery whose rights are ii-tbie to bo defeated 
by a re-opening of the biddings by order of the 
Court. MADHUB CHCJNDER DL'TT v. JOV 
KISBBN MOOKERJiSB. W.R. 1864, MiS- 29. 

(11) — Rent — Distribution—Revenue oaiJ from 
collections before sole-Rufkls of purchaser.— 
Where the whole of the Governineot reveuue, 
whioh was payable in throe Lists of nearly equal 
iostalments, was paid by the surburakar out 
of the colleotions before the plaintifl purchased 
in execution the rights and iotore.sts of the 
former proprietor, the plaiutifi was eiititlcd, 
not to two-tbirdi of the oollections midc by the 
surburakar, but to a share of those rents in 
proportion to the actual term of ber proprietor¬ 
ship in the eataio. MAHARANEE ADHEE- 
RANBB NABAIN COOMABEB v, RA-IAH 
MUUDBAJ BIDDAYADHURSINOH NURENDRO 
BahadOOR. 18 W.R. 44. 

(12) —SoW out tenant—Suit for arrears of 
rent —Decree — execution—Purchase of tenure by 
landlord—Rights of bona fide purchaser.— 
Where, in execution of an ex parte decree ob¬ 
tained by a Zemindar in a suit againet a sold- 
ont tenant for arrears of rent, the tenure was 
■old and purchased by the decree-bolder, held 
that the latter took nothing by the purchase 
and mast give way to a bona fide purchaser. 
UAOON UAUjO ▼. DOOCrA Oa>CBR KOOLAM, 

!• V.B. 198. 
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(13)— Attachment — Alienation — Bona fides 
and good consideration—Right of purchaser .— 
A person who iu good faith and for valuable 
consideration purchased certain attached pro¬ 
perty belonging to two dobtors, cannot piead 
-that ho got the rights of both when in fact 
be purchased the property from one of them 
in whose uame the properi v stood. Mirza 

Lotfoolia Khan V. Ra-iak LREFi.t Nund 
Singh bahagoor, 3 W R, I7l. 

fl4j— Relinquishment—AHenatiofi before at- 
tachnient—Sale tn erecutivii —Rights of pur¬ 
chaser. —Plaintiff's father in execution of a 
simple money decree dated 29th-January, 1^07. 
attached the right, title and interest of A in 
certain property and purchased it him.-clf in 
Court-auction ia 13Gd. In a suit by plaiutifi 
for possession of the said property, tbe defend¬ 
ant J’s conteution was th.at only a 4 anna 
share belonged at the time of sale to A. and 
that the other 4 aunas claimed by plaintifl 
belonged to R who transferred them tn tbe 
defeocl-iDt J oo the 13th of May 1963. The 
pUiatifI‘.s ciso was that tbe 1 annas which 
oocc bclooged to R had passed from him t--' A 
and belonged to her at (be time of >:ilo. But, 
before tbe pUintifi's f.itbcr purchased in 1868, 
various proceedings bad been taken iu which 
the right to tbe 4 anuas' .share vvhicb was said 
to have passed uuder a hibba from R to A was 
discussed and as a result of tbo^o proceedings 
it appeared that in a regular suit a decree was 
made on the 20th July 1867, wbijh declared 
that the 4 annas belonged to R and not to A. 
It was in lict substantiaily decided that the 
property had not been transferred by a hibba 
or otherwise to A. Held that inasmuch as the 
atUchmeot effeciod by plaiotiff’s father, which 
was the fouadalion for tbe plaiiitifT'-^ title was 
subsequent to the decree of tho -iOlh July 1967. 
plaiotifif bad no interest in tbe property and 
no right to interfere with it. JuGO MOUUN 
DUTT V. AUDOOL AZEEZ. 24 W.R. 435, 

(16) — Prior mortgage-decree — Subsequent 
monep decree against .'^atne judgment-debtor — 
Execution of latter decree against property 
mortgaged—Sale—Rights of purchaser. —Where 
in execution of a money decree obtained by A 
against B, certain properly wa.s sold, and 
before the sale took place, tbe lien of one T. 
who bad previously obtained a mortgage-decree 
in respect of tbe property against the same 
judgment-debtor, was duly notified, held, on 
application being made by tho representatives 
of T to take out execution as against tbe pro¬ 
perty mortgaged, that thero was uotbing to 
prevent the application being granted, all that 
tbe pucobaser took at the execution sale beiug 
only the rights and interests of tbe judgment- 
debtor subject to the lien of the prior mort- 
gage-deoree-holder. DEBEB DOS8 v. GRIflH 
CHONDEB BAGCHBE, 28 W B. 196. 

(\&)—Auction eaU—Right of purchaser of 
right and interest of ryot—Village custom.— 


» 
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-j.—PURCHASEKS, RIGHT OF—ctd. 

Aa auctioD-purchasac of the right and interest 
of a ryot in his house in a village cannot ac¬ 
quire more title than can be transferred hy pri¬ 
vate sale. It is neces-*ary in such oases to in¬ 
quire whether according to the village custom, 
the ryot was competent to alienate the house 
with its site without the permission of the 
zemindar. SHIH LALL v. LOCHAN SlNGH, 

3 Agra (Ap. Rev.) 7. 

(n)—Execution sale—Duly of purchaser 
where Court has jurisdiction- -Bona fide pur- j 
chaser at execution sale—Cross decrees —Civ. I 
Pro. Code, s. 246,—A purchaser at an execu¬ 
tion sale is not bound to enquire whether the 
judgment-debtor had a cross-judgment of a 
higher amount, any more than he would be 
bound in an ordinary case to enquire whether 
a judgment upon which an execution issues 
has been satisfied or not, such being questions 
for the determination of the executing Court. 

If the Court has jurisdiction, a purchaser is no 
more bound to enquire into the correctness of 
an order for execution than be is as to the 
correctness of the judgment upon which the 
execution issues. Whore there is a bona fide 
purchaser for fair value in execution of a valid 
decree, the mere existence of a cross-decree for 
a higher amount in the judgment-debtor’s 
favour would not, in the absence of fraud, be 
sufficient to set aside such sale. REAVA MAII- 
TON V. RamKishen Singh. 14 C 18 = 131. A. 
106, P.C. = 4 Sar. 746. [F., 15 C. 551 \ ExpL, 

76 P.R. 1890. 26 M. 428=12 M.L.J. 398 ; D.. 

25 A. 214 = 23A.W.N. 21, P.B.. R., 17 M. 58 = 

3 M.L.J. 211, 14 C. 627. 19 M. 219, 21 B. 
424, P.B., 21 B. 463, 22 B. 88. 26 C. 734, 22 
A. 377, 23 A. 25, 24 A. 981= 22 A.W.N. 126, 

26 B. 543. 6 C.L.J. 696=11 C.W.N. 756 P.B., 

2 M.L.T. 371 = 34 C. 811.] 

(IS)—Purchaser at sale in execution, locum 
tenens of. whether bound by award in fraud of 
decree.—It was contended on behalf of tbs 
appellants in this case that, notwithstanding 
the fraudulent nature of the award sought to 
be challenged by the plaintiff, it was not 
competent for him to ohallenge it, being the 
representative, or locum tenens, by purobase, of 
persons who were bound by it, viz., the judg¬ 
ment-debtors. But the High Court held that 
the plaintiff in the present case was the imme¬ 
diate representative or the locum tenens of the 
auction-purchaser of the rights of the judg¬ 
ment-debtor and not of the judgment-debtors 
themselves, and was therefore not bound by 
any award in fraud of the decree to which the 
judgment*debtors were parties. But it was 
competent to the plaintiff to call in question 
the bona fides of the arbitration proceedings 
and the validity of the award itself. AIjFATOK 
V. RASEARAN SINGH. 7 N.W.P. 362. 

(19)— Sale in execution—Rights of purchaser 
— Right to question vaftdifp of 'feed.—A pur¬ 
chaser at a sale in execution of a decree of the 
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right, title and interest of a judgment- 
debtor, does not acquire by that purchase any 
right or title, which the judgment-creditor 
might have, to set aside or question the validity 
of any deeds which had been previously made, 
even it might be by the judgment-debtor him¬ 
self. LallaramSurunLallv. Mussamut 
LOKBBAS KoOER. 18 W.R. 39. 

(20) —Mortgagor and mortgagee — Covenant 
not to alienate—Sale of mortgaged property in 
execution—Riqht of purchaser. —Where the rights 
and interests of a mortgagor were sold in execu¬ 
tion of a decree declaring the mortgaged pro¬ 
perty liable for the mortgaged debt, it was held 
that a putneedar, who had obtained a potbah 
from the mortgagor subsequent to the mortgage 
and in violation of its oonditions, had no right 
or title to hold possession against the pur¬ 
chaser. The purobaser in such a case buys 
the rights and interests of the judgment-debtor 
as they stood at the time of the execution of 
the mortgage, and not as they stood at the 
time of the sale. BRAJARA.l KISORI Dasi v. 
Mahomed Salam, 1 B.L.R.A.C. 182 = 10 
W.R. 151. (7 W.R. 67, J’.; 8 W.R. 292, R.) 
[R., 23 W.R. 187.] 

(21) — Easements — Court-sale—Purchaser's 
right. —There is no distinction between a sale 
in execution of a decree and a sale by the 
owner himself. All easements appurtenant to 
the property are conveyed by Court-sale in the 
same manner as by a private sale. HUREE 

Madhub Lahibeb V. Hem Chundeb Gos- 
SAMI, 22 W.R. 522. 

(22) —Execution of decree—Sale of eamindari 
—Rights of purchaser—Renis—Limitation. — 
The purchaser of a zemindari sold in execution 
of a decree is entitled to all the rents accruing 
due from the date of his purchase ; and if the 
tenants or ryots, after having had notice of 
bis title, choose to continue to pay their rents 
to, or for the use of, the former proprietor, 
they do so at their peril, and cannot plead such 
payments in answer to a suit foe rent by the 
new owner. A plea of limitation cannot be 
allowed to be urged orally in appeal. THE 

Collector op Rajshahye v. Hursoon- 
DERY Dbbea, W.R. 1864, Act X, Rul., 6. 

(23) — Sale in executionof decree—Putnee — 
Agreement between putneedar and other zemin¬ 
dars — Validity,—k vendee at a sale in execution 
of an estate let with others in one putnee is not 
bouud by any agreement between the putneedar 
and other zemindars and he could not claim 
from the putneedar a share of rent proportion¬ 
ed to the sadder jumma. POBESH NATH 
Roy V. BiSHROOP Dutt, W.R. 186*. Act X, 
Rnl. 16. 

(24) —Safe in carecufion of decree—Implied 
warranty of title —J^raud—Caveat emptor— 
Wrongful attachment and sale o1 property not 
belonging to judgment-debtor — Damages.—In 
sales of immoveable property made by a Civil 
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Court in execution of a deoree, there is no 
implied warranty, by the execution-creditor 
who has caused the sale, of the title of the 
judgment-debtor. The purchaser is bound to 
satisfy himself of the character and interest of 
the judgment-debtor in the property before he 
bids ; and in case it should turn out that the 
judgment-debtor has no interest whatever in 
the land put up for sale, the purchaser has no 
remedy against the execution-creditor, unless 
he can establish fraud or wilful misrepresent¬ 
ation on the part of that person. [F., 6 B.H. 
C. 258, 9 B.H.C. 92, 2 B. 258.] A person 
whose property has been wrongfully sold in 
execution of a decree passed against some other 
person, can recover damages against the execu¬ 
tion-creditor for any loss which he may have 
suffered in conseq^ueoce of the act of the latter 
in attaching and selling property which did 
not belong to hie judgment-debtor. Dhondu 
M. Naik V. BAU.TI valad Hanumanta 
Kakda, 4 B.H.C. A C. 114. [F., 9 B.H.C. 92. 

2 B. 268.] 

(25) —Caveat emptor—Furchuse with notice 
of other persona' claim.—The rule of caveat 
emptor applies where a party purchases an 
estate sold in execution after full notice that 
persons other than the judgment-debtor claim 
rights and interests in the property. SHABA- 
BOODEEN OHOWDHRY v. RaM GUTTY 
CBUCKEBBUTTY, 9 W.R. 956. 

(26) —Execution of decreeSaU in execution 
—Caveat emptor,—H sold bis bouse to K, who 
after six months conveyed it to bis wife by 
deed of gift. Prior to these transactions. H 
had given to G a lien on his house in order to 
secure the payment of a decree by instalments. 
When he made default, G attached the house 
in question and brought it to sale in spite of 
the objections of K’s wife under s, 246, Civ. 
Pro, Code, K became the auotion-purobaser of 
H’s rights and iotecests under bis decree, oot- 
witbstanding the previous sale to him by H, 
and the deed of gift to his wife. K's wife sued 
to set aside the auction sale and obtained a 
deoree by which she got possession of the 
house. K then sued to recover the money paid 
by him as auction-purchaser to the decree- 
holder, Held that he took the risk of a buyer 
under the ciroumstanoes and that the decree- 
holder was certainly in nowise responsible for 
bis mistake in buying the house and paying 
the money without enquiring into or consider¬ 
ing the question of the title to it, or even the 
effect in that respect of bis own deed of gift to 
bis wife, his own sot. W. M. KbdIjY v. 8bth 
GOBIND Dabs, 6 M.W.P. 16B. [D„ 1 a. 568 
P.B.] 

{'17)—Sale in execution of decree—Purchaser'e 
fills—Limifafton.—Where property is sold in 
execution of a decree, the title of the purchaser 
at the sale aootuea from the data of sale. 
TtAT.WB DOSB NEOGEB V. HUB NATH ROY 
OBOWDHBT, W.R. 1866. 379. 

0. IX—18 
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(28) —Pureftaser in execution—Title of pur- 
chaser from date of sale arid not of itsconfirma- 
iwn.—The title of a purchaser at a judicial sale 
Which has been coD6rmed and been made 
absolute relates back to, and takes effect from 
the date of the sale, and docs not comtuonce 
ODiy 00 the date of the coofirmatjoD of the 

sale. Raja Luchmin Nath v. Maharajah 
OF \ I5;iANAGARAM. 7 N.W.P, 310. 

(29) —Ei6cnfton sale—What passes-Right 

title anA viterest.^A sale in execution is simply 
what the sale notification in express terms 
says ; it is ‘a sale of the rights and interests 
ot a party, whatever they may be.” in certain 
property. CAPTAIN J. C. BartoN v. BrijO' 
NATH SUBMAH. 3 W.R. 65. [i? , 8 W.R. 291.] 

in eiccufion-FiTecf of aale- 
iitqht. title and interest of judgment-debtor 
convei.ed.—Though there is a specification of 
the subject ol sale at the lime of sale, yet it is 
not the property specified, but only the right 
of the judgment-debtor therein that is offered 
(or sale and is conveyed, there appearing no 
provisions in the Civ. Pro. Code, to contemplate 
the sale or cranafec of anything more than the 
tight and interest of the judgment-debtor • and 
the auclion-putcbaser at a sale in execution 
acquires by the express terms of the convoyanoa 
to him not the presumed title of the person in 
possession of the apparent title in the Collector’s 
books, but the right, title and interest of the 

sold. Maho- 

MED BCKSH V. Mahomed Hossein, 3 
171 \Ap.. 7 N.W.P. 288 ; R., i a, 240, F.B ] 

lmcAR,®?W,R.C h™de« 

Execution—Money-decree—Sale of pro- 
periy by judgment-debtor-Right, title and in- 
feresf. Lxecution of a monoy-decree cannot be 

it - property of the judgment-debtor 

which has been purchased by and is in the pos- 
seseiOD of a third person, unless the purchwer 

ien the supposed 

hen. All that would be sold underamoney- 

decree would be the right, title and interest of 

^^AHARA.IAH DhERAJ 
MaHTAB ChanD BAHADOOB V. HURDEO 

^ ^ 9 M.L.T 

2 H.WN 


m)—Act VIII Of 1859. 5. 224 -Fxecafton of 
decrw—Joinf Hindu family-Dwelling house— 
Right to share.—A person, who, at a sale in 
execution of a decree, has purchased the share 
ol a member of a joint undivided Hindu family 
and subsequently sued for and obtained a 
decree against other members of the family for 
posBesmon of such share in property consisting 
of the joint family dwelling house and land in 
execution of the decree is entitled to be put into 
actual possession of a portion of the dwelling 
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house {difsenlienle Kerfip, J.). KOWAR BlJOI 
KESAL ROY BAHADUR V. SaMASUNDARI, 
B.L.R. Si.p.Yol. 112 . F.B. = 2 W.F. MIb. 80. 
[F., 8 \V.K. 239. 4 B.L.R. App. 55«13W.R. 

74 ; Com. on, 10 C. 244,] 

(33)— Hindu Law — Joint Family —Jote 
recorded in member's name—Sale under decree 
for renl—Fresh setllement with heir of that 
member—Sale in execution of decree against 
said heir—Right of purchaser.—A iote belong¬ 
ing to a family had been recorded in the 
zemindar’8 sherishta in the name of one of 
the members of the family. On the death of 
that member, the zemindar brought a suit for 
rent against his heir only, and in execution of 
the decree obtained in the suit purchased the 
property himself and took khas possession 
thereof. Subsequently, the zemindar made a 
settlement of the property with the said heir. 
Sometime after, the right and interest of the 
latter in the property was sold in execution of 
a decree obtained against him by a third person 
and the purchaser obtained possession of the 
jote property- Thereupon, the plaintifi brought 
the present suit for possession cf a share of the 
property, as representing her husband who 
was another member of the family. It was 
proved that the zemindar bad been receiving 
lent from the plaintiff’s husband also. Beld, 
that the rights and interests of the plaintifi 
were not extinguished by the fresh settlement 
made by the zemindar with the heir of the 
member, whose name had been registered. The 
zemindar having known the rights of the 
plaintiff’s husband in the family and having | 
received rent from him, could have made the 
fresh settlement only with regard to the rights 
and interests of the heir of that member, and the 
purchaser got that right alone. The plaintifi s 
light in the property was not affected by the 
sale, and she was entitled to recover possession 
of the share claimed by her. SURBANUND 
DOSS Sirdar v. Bbistoo Prea Dossee, 22 
V.R. 382. 

(34)— Auction-purchaser — Lease. —Auction- 
purchaser. not bound by leases made after 
decree. HUNOOMUN DoSS v. KOOMEROON- 
NissA Begum, W.R.P.B. 40. 

{^Q)—Purchase of house sold in execution— 
Knowledge of incumbrance created by owner— 
Purchaser entitled to house subject to equity .— 
A purchaser in execution generally takes what¬ 
ever right, title and interest the judgment- 
debtor and the decree-holder together could 
give him at the date of his purchase, free from 
the inoumbranoes to the discharge of which 
the purchase-money was to be and was applied. 
The purchaser can therefore acquire the pro¬ 
perty subject to the equity created by the 
owner through whom he derived title to it, 
unless be can show that he purchased without 
notice of it. BAMn DAS v. Hira Lal, 148 
P.R. 1879. 
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{ 3 Q)—Mortgage—Mortgagee obtaining money- 
decree, rights of—Lienof mortyagee—Preference 
to other mortgagees, dependent on priority and 
bona fides of several mortgages. —The bolder of 
a money-decree, though having a mortgage, is 
in no better position than an ordinary decree- 
holder, and. if be require to obtain the property 
through his lien, must bring an action against 
any third party who may be in possession; he 
cannot execute the money-decree against the 
property in the bands of the subsequent pur¬ 
chaser. In the present case, a decree-holder 
having failed to enforce bis lien in his original 
suit in consequence of having obtained therein 
a mete money-decree, sued to have bis lien 
established and given effect to. He was held 
to bo entitled to have the tights and interests 
of the mortgagor, as they were at the date of 
the mortgage, sold in satisfaction of bis claim ; 
and so, if, as a matter of fact, his mortgage 
was prior to any of the others, the sale under 
the decree obtained by bim would practically 
override any sales wbicb may have taken place. 
The exact nature of the claims of the opposing 
mortgagees and the decree-holders not having 
been properly tried or decided by the lower 
Court, the case was remanded to that Court 
for a clear finding of the nature and dates of 
the several claims of the parties, in order that 
the question of prioritv might be settled. 
MOHUN RAM V. BHEO NARAIN SINGH, 2 W. 

R. 130. 

(37)—Ficculion-safe of interest of judgtmnt- 
debtor in decree executed in part with delivery 
of constructive possession—Right of purchaser, 
—Where, in execution of a decree, the judg¬ 
ment-debtor's “ tight, title and interest ” in a 
certain decree, which bad been executed by the 
Court, in part by putting him in constructive 
possession of a portion of a taluk on account of 
its being under attachment by the Collector, 
was sold, it was held that the purchaser 
acquired only the unexecuted portion of the 
original decree, inasmuch as, at the partial 
execution of the decree, what possession, was 
possible under the circumstances had been 
granted by the Court. GiBISHCHUNDER 
CHUCKERBUTTT V. IBANBSWARI DEBIA & 
GRISBCHUNDER CHUCKEBBUTTY V. BISES- 
WARI DEBIA, 8 C. 243, P.C. -3 Shome L.R. 
240 = 4 Sar. 170 = 3 Bother. 776=7 C.L.R. 420 
=4 Ind. Jar. 470. 

(38)— Sale in execution of decree—Notice of 
claims of previous purchasers—Previous pur¬ 
chasers dispossessed by heirs of original oioner— 
Suit for possession and mesne profits. —Where 
the rights and interests of a judgment-debtor 
are sold in execution of a decree with notice of 
claims of previous purchasers of a portion there¬ 
of, and such previous purchasers are afterwards 
dispossessed by the heirs of the original owner, 
the purchasers in execution may sue such heirs 
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return of the property with mesne profits. 

Dbonarain Singh v. Tokhun Sing, 9 w! 
R. 30. 

right —Sale in execution—No 
pledge ormortgage-Right of purchaser to get 
jjossesston,—Where a malikee right, which is 
sold in execution of a decree, has not been 
pledged or mortgaged, the purchaser Je entitl- 
ed to get possession, in spite of a deed of as- 
signment executed by the previous owner direct¬ 
ing the ryot to make certain annual payments 
to a creditor of his for interest due under a 
bond. Meer Gowhar ALI v. Hurpal Bstj. 
GAT. 22 W.R. 443. [F.. 3 0. 720.] 

(40) -Civ. Pro. Code. Act VIII of 1859. 5 .264 
—Court siic—Possession bg purchaser—Date 
o/rfeaverv.—Under Act VIII of 1869 s. 264 
the possession by an auction-purchaser ran 
from the date of the publication of sale certifi¬ 
cate and proclamation by beat of drum, and 
not from the date of the actual possession by 
him. ASUDOOLLAH V, SHAIK AKBAR Af/I 7 
W.R. 60- [Cons., 24 W.R, 418 ] 

(41) -Execution sale— Symbolical possession 

■—Manual possession—Ejectment—Cause of uc- 

^n.—Where a purchaser of the rights of a 
judgment-debtor at an execiition sale. on : 4 t- 
tempting to take manual possession falthough 
he had obtained symbolical possession previous¬ 
ly). was ejected by a third party, the cause of 
action for the purchaser was held to accrue 
from the ouster. Boydanath Mookeriee v. 
Sreeshtbrdhur Chuckerbutty, 17 w.r! 
464. 

{^2)—Execution-sale—Rights and interests of 
judgment-debtor sold—Suit for possession— 
Boundary—ProceduTe.~lT^ suit for possession 
by a purchaser at Court auction of the rights 
and interests of a judgment*debtar in a share 
of an estate, where the sale-certificate sets forth 
the title paseed by the aale and the boundaries 
of the estate, but the plaintiff does not prove 

* V that the Judge must inquire 

whether tbe boundaries, as stated in the sale- 
certifloate, included any land other than the 
^late iQ question, and must decide accordingly. 

MITTBR V. BHBBM DB4SHEE, 

A9 W*K. Oftw* 

(43)-Safe proclamation and certifieaU— 
Boundaries in—General description of—Title 
of purohaur—Validity of.—A mere general 
description of boundariea in the a%le proclama¬ 
tion. or in the sale certificate, does not of itself 
confer on tbe purchaser such a conclusive title 
as can be rebutted by no proof to the contrary 
Ba^e Dosb V. Niuayb chunder Sircar 
17 W.R. 611. 

. (44)—Safes in execution—Bond debts—First 
purehaur placed in possession—Enforcement of 
r^hU by second purohaeer.—yfhete the holders 
•( money-deoreee upon bonds purchased the 
-•Mne ptopMty of (he jadgment-debtor and the 
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first purchaser was placed in possession, tbo 
second purchaser cannot have bis right under 
his bond, decree and purchsso adjudicated, 
except by a separate action. Bhugwan Doss 
V. Sh.AIKH Nubee EUinSH. 7 W.R. 30. 

(^b)—Execution of decree — Purdtaserr— 
Mortgagees ih possession.—PlaiotiIT. a purohubet 
in execution of a decree, xv-as opposed by tbs 
defendants claiming a.s mortgagees in possession 
after foreclosure, and under a decree passed 
tbereoD more than 12 yeaia prior to the plaint. 
10 s suit. Tbe real question for decision was 
whether defendants held bona fide possession 
for a time sufficient to bar plaintiff under the 
law of limitation. Held that it was neces.-'ary 
to go, not only icto tbe relative position of tho 
judgment-debtor to tbe purchaser, bis alleged 
spiritual guide, or the registry of the deed, 1 ut 
to trace step by .step tbe -conduct and possession 
and acta of ownership and appropriation of tho 
profits during the poscev^iion by the defend- 

CHUND.^R TR.\K00R v. KisSAN 
KOO.MAB SOU.UFATTY. 1 W R. 237. 

(46)—Safe of decree for possession of land — 
decision by Court agaimt leqaliUi of sale 
whether ezUnguislus decree ^Rights of vendor 
and vendee.—Wbcie a party has obtained a 
decree for possession cl land, the mere allegation 
of the judgment-dehtor Ihit !ie is not in posses¬ 
sion is not sufficient to nullify that decree and 
render it mfcuctuous. The Court has authority 
to put the decree-holder m po.ssession of the 
property decreed, and. if there bo any oppo:;i. 
tion ontbepartofany third party in posses¬ 
sion. the Court will bear .and decide tho claim 

. f provisions of s. 229 of 

Act yill of 1859. In tho al>.-<enco of any such op¬ 
position. possession will b iveto begiven. In the 
present case the defendanti;' wore not intecestod 
except ID regard to costs and mesno profits from 
a certain date, which tho docroo holder having 
agreed to give up. they were not in a position 
« raise any objection to possession being given 
her. Where, on a decree having been sold, the 
Court decides that 00 legal sale had taken place 
as no consideration had passed, nicli decision 
cannot obliterate tho dooree. The vendee’s rights 
might be extinguished, but the rights of the 
vendor could not be. tbero being no reason why 
she should not be alHxv^i to revert to her 
mrmer position as decree-holder. Radiia 

(^V —Money decree—Personal decree for costs 

ogairtsf A—Execution sale of property inherited 
by A sco-heXT. —a sale in exevutioii of a decree 
for costs passed again.st A porson-ally can law¬ 
fully pass property beloogiag to A ; but it can- 
not have the efiect of passing tbe property in- 
^rited by A’s co-beir. MAHO.MED EKHAL 
HOSSEIN V. Ra.M KifiREN DOBS, 20 W.R 
48Sv 

(48J—£?xectt«o» safe-5afe free of Judgment- 
creattor $ rujhtB in property—Be$ervation of 
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fio/i/s.—When a judgmoot-debtoc’s property 
i?: sold at the instance o£ the judgment-oreditot, 
the sale, whether it has been directed by the 
decree or not, must be a sale free of the judg- 
uient-creditot’s rights in the property, unless, 
at any rate, these are reserved. DOOLEE 
CauNDv. Mussamut Oomda begum, 24 W. 
R. 263. [F.. 16 Ind. Cas. 365 = 16 C.L.J. 202 
= 17 C.W.N. 137 = 40 C. 173; R,, IOC. 609, 
IG Ind. Cas. 355.J 

(49) —Fzecufio»: — Sale — Confirmation — 
Rights of purchasers at Court sales—Laches .— 
The purchaser at a Court's sale ordinarily 
takes, subject to the prior right, contingent on 
confirination, of a former purchaser, though 
such former purchase be confirmed subsequent¬ 
ly to his own. Whether the case might not 
be difierent if the delay in the confirmation of 
the former purchase were accompanied by 
great laches on the part of the first purchaser, 
or by other special circumstances ? KONAPA 
BIN MAHADAI'A V. JANARDAN SUKDBY, 11 
B.H.C. 193. [Diss.. 22 A. 163 = 20 A. W. N. 
31; R., 17 B. 376.1 

(50) —PMre/taser at sheriff's sole—Agreement 
as to possession bctioeen him and execufion- 
creditor-—Sale subsequently set aside—Suit for 
recovery of purchase-money. —Where a pur¬ 
chaser of properly at a sbecifi’s sale entered in¬ 
to an agreement with the execution-creditor 
that, in the event of hia being dispossessed, 
owing to tbc illegality of the sale .within a 
year, tbc latter should reinstate him and, on 
tho death of the purchaser scon thereafter, the 
properly escheated to Crovemment for certain 
reasons and was subsequently (more than a 
year frgm the date of the agreement) returned 
to the original owners, on a declaration of the 
illegality of tbc sberifi's sale, it was held, iu a 
suit by the purchaser’s executors against the 
execution-creditor for recovery of the purchase- 
money, as the consideration has totally failed, 
that the agreemeut operated as an accord and 
satisfaction of all rights of the purchaser to 
the return of the money or to tbe advantages. 
It was also held, that no breach of tbe Govern¬ 
ment has occurred and, even if it had been 
broken, the suit was barred having been 
brought more than three years after the sup¬ 
posed breach. DORAB ALI KBAN v. ABDOOL 
AZEEZ, 6 C. 3S6. 

( 51 ) —Fiecufion of decree — Claim to proper¬ 
ty by objector disallowed—Attachment of pro¬ 
perty — Objector's purchase of same property 
in execution of his oicn decree—Right of first 
decree-holder. —The original decree-holder from 
whom R, tbe respondent purchased the decree, 
had attached certain property of his judgment- 
debtor in execution of his decree of 1860. N, 
the appellant, having objected to the attach¬ 
ment, the decree-holder who was referred to a 
civil suit, under s. 246 of Act VIII of 1859, ob¬ 
tained a decree in 1866, for the sale of the pro- 
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petty in satisfaction of the former judgment- 
debt. The appellant (N) having sued the ori¬ 
ginal judgment-debtor for tbe return of certain 
alleged consideration-money, obtained a decree, 
and brought the very same property of which 
the sale had been decreed against him in 1866r 
in execution of that decree. Seld on the ap¬ 
plication for execution by tbe respondent that 
tbe appellant could only purchase tbc property 
subject to tbe decree for sale, and that tbe 
transactions subsequent to that decree of 1866, 
bad no effect to shake it off. NiRUNJUN RAI 
V. BUJJOO RAI, S N.W.P. 166. (4 N.W.P. 

5. F.) 

(52) — Decree—Execution—Priority — Decree- 
holder. —A decree ordering certain property in 
suit to be sold in satisfaction of a certain 
prior decree, gives in equity and law a right 
of sale preferential to that of the holder of a 
later decree, notwithstanding such later decree- 
boldet may have first attached the property in 
execution. SOORAJ BUESK V. RAM JBEAWUM, 

4 N.W.P. 5. [R.. 5 N.W.P. 166.] 

(53) —Fxccttfion sale —Bona fide and benimi 
purchase—Priorily. —A bona fide purchase of 
property sold in execution of a decree prevails 
over another (though prior in point of time) 
made benami for tbe judgment-debtor. JUGO- 
BUNDHOO SEIN V. BHUQWAN CHUNDER 
Doss. 17 W.R. 15. 

(64) — Money decree—Execution sale—Priority 
of title—Purchaser's rights.—In a suit by a pur* 
obaser at a sale held in execution of a money- 
decree, brought against the defendants who 
claimed alleging a prior title, tho latter proved 
that tbe shikmee patta which they held from 
plaiotiff’s mortgagor bad been executed four 
years before the date of purchase by the plaintiff 
and was duly registered, and they also estab- 
lisbcl the 6ona)^des of the transaction. Beld 
that the suit should be dismissed, plaintiff not 
having adduced esufficient evidence of a rebut* 
ting character. RAM SOONDER SHAHA v. J, 
P. De Lanney, 17 W.R. 25. 

(55) — Sale in execution — Purcahser's liability 
for acts of judgment-debtor —Tbe purchaser of an 
estate sold in execution of a decree is not bound 
by all tbe acts of the judgment-debtor. He 
can sue to obtain possession of tbe estate pur¬ 
chased by him, if he can make out that the 
debtor made a mete collusive transfer of it into 
another person's name, and tbe defendant 
cannot prove that it was bona fide transaction. 
Such collusive acts of the judgment-debtor^do 
not bind the purchaser. DEWAN ROY v. 
Charles Riddell, 9 W.R. 521. 

(56) —Safe in execution of decree—Re-sales 
—Ground for sefting aside safe— Writ of fieri 
facias. —A sale by the sheriff to a bona fide 
purchaser for valuable consideration will not 
be set aside on tbe ground that tbe] judgment- - 
creditor had communicated with the sheriff 
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and desired him to stay the sale. The purcha- 
ear need not trace back his title beyond the 

fi. fa. Kaminbb Dossbb v. Gourmonby 
DOSSEE, 1 lod. Jur. N.S. 339. 

(57)—Purchasers from judgment-debtor, not 
parties to suit so as to be competent to appeal^ 
Decree •holder, competency of, to release portion 
of property attached, —In answer to the preli-. 
minary objection taken in tbia case that the 
petitioners could not be beard in appeal, be* 
cause they were not parties to the suit, peti* 
tioners contended that, as purchasers of the 
property of the judgment-debtor, they stood in 
bis shoes and were therefore in a position to 
appeal to the Court. The Htgb Court, how¬ 
ever, was of opinion that they were admittedly 
not parties to the suit, and the mere fact of 
their having purchased under an execution-sale 
could not give them a right to appeal regarding 
the same. If the petitioners had purchased by 
private sale, they could certainly not have been 
considered partiee to the suit, and the mere fact 
that the purchase happened to be in execution 
could not alter their position. A decree-holder , 
ss not prohibited, at the time of sale, from 
releasing a portion of tbs property advertised, 
should he have grounds fordoiog so, and it is 
not sufficient for an objector to raise bypotbe- 
tioat cases of probable injury but to show that 
there has been positive injury by some irregula¬ 
rity in the sale proceedings BEET BHUNJUN 
Sing V. Jowhur Doss, i W.R i Mis. 17. 

I 

(68) —Safe of specific share of judgment •debt’ 
or — Purtktr^ acquisition of properly‘^Auction’ 
purchaser — Right o/.—Where there was an at¬ 
tachment and sale of a specific share of a 
judgment-debtor by which the whole debt was 
satisfied, held that the auction- purchaser was 
not entitled to claim any addition to his share 
which had become enlarged previous to the 
sale but not known to all parties. Mussu- 
MAT AZADEB V. MUflSUMAT AJMHRE KOON- 
WBR, 1 Agra 262, 

(69) —Purchase of judgment-debtor's rujhts — 
Suit for more than debtor^s share. —If a puroha- 
eer, in ezeoution of the rights and interests of 
a judgment-debtor, oiaims more than the share 
of the psrsun whose rights and interents he has 
purchased, hie case must not be dismissed 
altogether, but he ought to be given a decree to 
the extent of the share of the judgment-debtor 
whose rights he has purobased. Radha Bl- 
NODE DUTT v. KOOTAHODE MUNDOL, 19 

W. R. 368. 

{60}—Execution of deeree-^WrongSul sale of 
moveables^Iiemtdy of real owner—Suit to re- 
cover from auction-purehaser-^Civ.Pro.Code, Act 
X 0/1877, s. 297, sale becoming absolute under^ 
meaning of.—hen moveable property belong- 
Ixig to one person has been attached and sold 
in axeoatioQ of a decree again at another, the j 
l^rmec is entitled to sue the auction-parohaser I 
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for the restoration of the speoific moveable or 
for its value. The fact that tbo real owner 
may have a remedy by a suit for damage'll 
against the execution-creditor, for causing 
the property to be attached and sold, is no rea¬ 
son why he should be debarred from bringing 
a suit to recover the property iiseif from the 
auction-purchaser. Though s. 297 of Act X 
of 1877 provides that on payment of the pur¬ 
chase-money, a sale of moveable property in 
execution of decree becomes absolute^ this mu»i 
be taken only to mean a «ale of property which 
the Court has jurisdiction to sell; and in nn 
case is the sale absolute in tbo sense that it 
cannot be set aside by regular suit, Mang.AL 
Sein V. Dari Das ; Mbhr Chamd v. Dai<i 
Das. 82 P.R, 1878. 

(Gl)— Execution of decree— Wrongful sale of 
properly— Subsegueyil destruetzou—Liability of 
decree-holder — Costs, —Where, in execution of .b 
decree, a certain house belonging to a third . 
person was attached and sold as the property 
belonging to the jadgniont-dobtor, and the 
bouse was subsequently destroyed, held that 
the decree-holder was noc liable, except where 
the decree*bolder and the pucebaser joined in 
demolishing the house and rnakieg awiy with 
the materials, A instituted a suit aeaiost 1/ 
and D. The first oxonorated P and 

decreed tho claim again-;t 1). A did not prefer 
an appeal but D appc.ih.d making A and P 
respondents to the appoAl. which was di^mis^- 
ed. D tbereupoD filed .t special appeal to the 
High Court against A and P. H<ld that, inay 
much as A was satistierl with tbc decree of the 
first Court by not appealing from it and could 
not AS co-respondent, object to the judgment 
as against tbe other respondent P. the deoisloa 
of the first Court was final, and, as against P, 
the case was at an end before tbe special appeal 
was filed, and tbao, therefore, P whs entitled 
to bis costs of special appeal from D (the special 
appellant). Nilmonne DUTT v. Th^KOOR 
Doss Roy. 1 W.R 94. 

(62) — Former owners oj lands, debts of, net 
consliluHng a lien on property sold — Hon-liabi^ 
lily for debts in hands of purchasers. — lo this 
case tbe plaiotifis-appcllants cluiued a lien on 
an indigo factory for tbe 74;a5ifa/ of tbo land« 
unjustly appropriated by tbc former owners cl 
the factory and alleged that tho new owners, 
the purchasers, were therefore liable. The 
High Court, however, held that, in tbe absence 
of either an attachment prior tt> sale not taken 
off, or of proof of acceptaoco by the new owners 
of the liability, there w.^s no lien, and uo liabi¬ 
lity of tho new owners (who had bought tbc 
property not in the custody of tbe law. with 
no special acoeptanco of special liabilities). 
MOONBHEE LUTAPAT HOSSKIN v, MR. R.H. 

Young. 2 w.R, 271. 

163)— Evidence— Judgment not inter partes^ 
relevancy o/.*^ln a suit for confirmation of 
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piduiiid's title as repcoseuting a decree-boldcc 
aud lor Siile of certain property in execution of 
tbi decree, the defendant pleaded that he was a 
pui'c'baser of tbc property for valuable con- 
sideraiioD from the original judgment-debtor. 
It was fouud that, in a previous litigation be¬ 
tween the defendant and a third partyi the 
purchase set up by the defendant was held to 
oe spurious, null and void. Held that, though 
the decision in tbe previous case was not biud- 
iug or conclusive against tbe defendant in tbe 
present case, it was sufheient to give tbe plaint- 
i6 a good prima /ncte case to start with, which, 
by the rule of pleadiug, it was for tbe defendant 
to rebut AlWOOI. KUREEM V. SUFFER 
ALT, 11 W.R. 118. 

{Oi)—Auc(ion-purchasei—Right to question 
fraudulent alienation by judgment-debtor. —An 
auction purchaser can question tbe fraudulent 
acts and alienations of tbc old proprietor, i.e., 
kbe judgment-debtor, in fraud of tbe decree. 
SHEIKH B.4ICHOO V. MR. W. HOWARD. 3 
Agra 18. See also DtWAN ROY v. RIDDELL, 
9 W.R. 52t. 

(Gb)—Execution of decree^Sale —Bonds and 
securities for loan, cfatius itnder.—Property that 
IB purchased in execution of a decree is not 
subject to nay lien in favour of a person claim¬ 
ing under a bond and deposit of a hibbanamah 
pledged as a security for a loan. SY'BO Woo- 
ZEER ALLEUL HOBSBNNEE CHOWDHRY V. 
MUSSUilUT LUOKEK I3EB15EE. 1 W.R. 143. 

{C6)—Decree against ghatwals — Suit for 
mahetaran fnnds purchased at sale in execu¬ 
tion —Position of Ooiernmenl as inlervenor in 
suit. —This was a suit for posaessiou of certain 
mahetaran lauds on Ibe allegation that the 
plainlifi purobassd them in execution of a 
decreeHgtiost the gbatwal defendants in the 
euit and that be was formerly put into posses- 
BiOQ of the same but was subsequently illegally 
ejected by the ghatwals. Tbe goverument had 
not been arrayed as doloudanCs, but sought to 
interveue, aitempticg to question tbe legality 
of the sale though no action bad been brought 
by them nor any objection preferred in execu¬ 
tion stage. If there bad been any collusion 
between tbe zemindar and the ghatwal defend¬ 
ants, tbc Government can bring a suit if so ad¬ 
vised; butas au intervenor in tbe suit and in 
special appeal they can have no right to ask 
the Court to determine tbe question of the 
legality of tbe sale or of the existence of any 
ooilusioo betwoGU the plaintifi and the zemin¬ 
dar. THE Government v. Khetoo dutt, 
6 W.R. 169. 

( 67 )—Mooktearoamah authorising execution 
of deed of sale—Omission to verify during life of 
executant, right of purchaser to recover pur¬ 
chase-money not aQected by.— Plaintifi bad 
obtained a decree under a contract of purchase 
against one 8 B and, according to tbe case 
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of the appellant, it bad been agreed between - 
him and tbe said S B, that he should not 
execute this decree, but purchase from her 
a certain estate ia consideration of the 
decree aod for a further consideratiou of 
Rs. 500 in cash. A mooktearnamah had been 
executed by S B oo behalf of a third party 
authorizing him to sign her name to the bill of 
sale. Before this mooktearnamah could be 
verified aod the agent become competent to 
sign the deed of sale tbe principal died. And, 
notwithstandiog her death, tbe plaintifi took a 
conveyance of sale from the agent of tbe dead 
principal. Plaintifi paid to the agent the cash 
Rs. 500 and took and held possession of tbe 
estate lor some years when he was ousted by 
tbe heirs of 6 B aod tbe other dofendaots who 
claimed to have purchased her estate. The 
plaintifi now sued for recovery of possession. 
He sued tbe heirs of the agent, also the heirs 
of S B. and all other parties whom he said ha 
found now in possession of the property sold to 
him, and over which bethought be had a lieu, 
for tbe money paid by him, ns well as for the 
amount of his decree not executed by him 
according to bis contract of purchase, and 
which decree he could not now execute owiug 
to limitation afiacting his rights. Beld that 
the sale to tbe plaintifi under the deed execut* 
ed by the agent was valid so far ns regards the 
right of tbe purchaser to recover the purchase* 
money. Tbe lower appellate Court bad wrongly 
added that tbe heirs of S B were not bound by 
any action of her ageut done by him after her 
death. But the High Court was of opinion 
that if the money bad reached tbe heirs as 
part of the contract pf purchase to which they 
agreed and they had accepted it as such, there . 
is no reason why they should not be held liable 
for it when the property bad been taken away 
from the plaintifi. ISSUR CHUNDEB OHOW- 

DHRYv. Shaikh amberooddbeh ahmed,. 

6 W.R. 174, 

(68)—Ciu. Pro. Code, 1882, a. 316—.^ppfica* 
tion for sale certificate by auction-purchaser— 
Stamp duty. —As s. 316 of tbe Civ. Pro. Code, 
1862, does not requite even a written application 
from an auction-purchaser for a certificate of 
sale, such application need not bear any stamp. 
HIRA AMBAIDAS V. TECKCHAND AMBAIDA8, 
13 B. 870. 

See Estoppel—Estoppel by Oonduot^ 

6 W.R. 163, , 

See MORTGAGE — REDEMPTION, 3 W-R* ; 
267. 

See Mortgage—Sale of Mortgaged 
Property, i B.L.R. a.C. 162»iOW.R. isi, 

See Vendor and Purchaser -Lien, B 
B.L.R.A.C. 407=»1Q W.R- 303. 

--/i.—RE-SALES. 

(1)—Ciu, Pro- Code, s, 251— Ojficer conducting 
sale. —Tbe provisions of e. 251, Civ. Pro. Code, 
gives the officer condnoting the sale of moveable 
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Sa/e—continuecl. 

-5.—Sale laEzecQtioQ of Decreo—conid. 

- h. —BB'SALES— continued. 

property, a discretion to allow the purchase- 
money to be paid at a reasonable time after the 
sale has been made. Shah Parbed alum 
V. Sheo Oharun Ram, 4 N.W.P. 37. 

(2) —Ciu. Pro. Code, Act VIII of 1859, s. 254 
—’Sale in execution—Tims for payment of pur¬ 
chase-money— Exclusion of doy of sale—Act 
XXIII of 1861, 8. 35—Appeal— Appellate Court 
exceeding /urisdicuon- High Court—Right to 
interfere. — In computing the fifteen days 
allowed lot payment of the biUnce of the pur¬ 
chase-money under ActVlllof 1859, the day 
of sale was excluded. Where an appellate 
Court exceeded its jurisdiosion in hearing an 
appeal from an order of the first Court setting 
aside a sale in execution, on the ground of the 
non-payment of purchase-mouey within the 
proper time, it was competent to the High 
Court to exercise its power under s. 35, Act 
XXIII of 186L, to set asido the order of the first 
Court, if there was sutfijient ground for the 
exercise of suoh cower. Amaneb BEOU.M v 
KOORBAN ALI, 3 Agra 204. 

(3) —Civ. Pro. Code, Act VfUof 1859, s. 254 

—Court sale—Default by purchmer to pay pw- 
chase-money—Re-sale—Order makmg defaulter 
liable to pay differen:e—Appeal-Forfeiture of 
deposit, —Where ptopc-ny sold in oxeouiioa of a 
deocea bad to be n sold Jjr the default of pur¬ 
chaser to pay the puruhase-monay, an order by 
the Court directing the defaulter to pay the- 
diSerance between bis purchase and the second 
sale was appealable. [P., 25 0. 99-2 C.W N 
408; Appl., 1 A. 181. 16 C. 536.j Wnere a 
decree holder purchai^d the property of the 
judgment-debtor in Court sale, but failed to pay 
the sale amount, bo did not forfeit thereby 
any of bis rights under tbu decree, but only the 
deposit amount paid by him 2 B. 562 ; 

D., ‘21W.R. 149; R,, 8 B. 368.j Where owing 
to the default of the decree-holder purchaser to 
pay the purchase-money, the property bad to 
be re-sold, the judgmeut-dobcor was entitled to 
oredit for the full amount bid for bis property 
at the time of the first sale. Joouraj Singh 
V. OOUR flUKSH Lal, 7 tf R. ItO. 

(41—Ciu. Fro. Code, 18.59, «. 'ibi—Default- 
ing purchaser—Sale proceeds less than price bid 

Interest on difference.—ll the proceeds of a ■ 
sale which is eventually oonaummaied be less 
than the price bid by a defaulting purchaser, 
nothing beyond the actual difletenoa can be 
levied sod interest on the difierenoe cannot be 
allowed. SooRj Boksh sing y. srbe- 
KISHEN Doss, 9 W.H. 800. [R., 1 A. 181, 

FsB. J 

{6)—Act VIH of 1869. s. 264 -Order holding 
defaulting purchaeer liable for difference on 
re-saU —Appeal.—The respondent bid for certain 
property put up to sale in execution of the 
*te*d by the appellant, and it was 
hnoo ked down to him. The next day, the 
pnpMky wae sold in execution of a decree 
bald by another party who bad a previous lien 


Saec —continued. 

-3.—Sale in Execution of Decree— conid. 

~h. —RE-SALES—conftnjred. 

on the estate, and, consequently, the respond¬ 
ent refused to pay the purchase-money ; and, 
under the provisions of e. 254. the property 
was re-sold for a sum less than that bid by the 
respoadent, and it was to recover that differ¬ 
ence that the present application was made. 
The High Court; remarked that the grounds on 
which the lower Court had released the 
respondent from the claim were altogether 
untenable and held that the respondent, 
notwithstanding tho subsequent sale on the 
following day. was bound to make good his 
purchase. He bid purchased something, 
though perhaps less than what he expected! 
and. if ho chose to bid, he was bound to com-^ 
piete his purchase. It was contended in this 
case that no appeal Uy to tho High Court as 
the parties were not in the position cf parties 
to the suit, but it was held that, looking at 
the wording of the latter end of s, 254 , the 
parties under consideration may fairly be taken 
to come within the meaning of the terms 
parties” in s. 11. Act X.\ HI of 1861, BABOO 
SOOUA.r BUKSH SINGH v, SREE KiSHEN 
Doss, 6 W.R. Mia. 126. [F., 25 C, 99 = 2 
C.W.N, 403;Api.}.. 10 C. 635 :R..9 W.R. 
500. 10 W.R. 14 ] 

{(j)-Exicunon sale—Default by purchaser 

—Ile-snte—Liabilitj/nf firstauctionpurchascr — 

Civ, Pro. Code, Act VlII of 1859. ss. 253, 
251.—Where, in execution of a decree, a re-salo 
of the judgmeat-dobtor'< property was made, 
not on the date of the first sale, but on a 
subsequent date, held that the provisions of 
9. 253 of Act VIII of 1859 were applicable. The 
first auclion-purcha^er isliaHe to make good 
the difference between his bid and the amount 
which was bid for the property at the re sale, 
only whan he made default in paying the 
balance of purchase-money under s 254 , but 
not when default is made in depositing the 
25 per esntum of the sale-proceeds as required 
by 9. 263. A.JOQDYA PeUSHAD v. GopaL 
DUTT MisSEIt. 17 W.R, 271. [R-. 7 C. 337.J 

(7)—Acf VIII of 1859, ss. 253. 25i—Execu¬ 
tion sale —Defaulting purchaser—Order for re¬ 
sale—Diabtlify to pay difference tn price —A 
purchaser at % sale in execution of a decree 
defaulted to pay the amount required to be 
deposited under a. 253, and an order was pass** 
ed for re-aale of it. Before, however, tbe re¬ 
sale took place, another decree-holder who had 
al “0 attached this property in execution of his 
decree, applied for tbe sale of it and sold it at 
a luwerprice than on the first ocoaaion. Beld 
that ^there was no re-sale of the properly as 
contemplated in ss. 253 and 264 of the Code, 
though one was ordered. Tho first purchaser 
was therefore not liable to make good tbe 
differenoe which was not a difference at a re-sale 
of tbe property, as no re-aale bad. as a matter 
of fact or law, taken place. BI80KHA MOYEB 
CBOWDHBAIN V. SONATUU DOSS, 16 W.R. 

1*. [F., 16C. 635.) 
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, —Re- s k ]jEH— continued. - h. —RE-SALES— concluded^ 

{8)-~Auction sale under Civ. Pro. Code— the defaulting purchaser who was liable for 
Sid for another - Bidder not to be comoelled the same. An appeal lies to the High Court 
to become purchaser against his will — Re- from the order of the lower Court absolving the 
sale—Difference in price—Liability—Default- purchaser from the liabilities attached to the 
ing purchossr^Nolice to p%y difference in price, purchase made by him. SBEE NARAIN MITTER 

—Id an auction sale held under the Civ. Pro. v. MAHARAJAH MAHTABCHAND BAHADOOB, 

Code, if for any good reason the auctioneer 3 W.R. 3. [P., 16 C.S35, 25 C. 99=2 C.W.N. 

does not accept as purchaser the person named 408; R., 16 W.R. 14 ] 

by the highest bidderas bis principal, he cannot (11)—Safe in execution of decree — Re-sale 

make the bidder himself purchaser against his by Collector—Suit to set aside safe.—Where tbe 

will ; be must simply declare that no sale had plaintiff purchased the right, title and interest 

been effected and re-open the bidding. Where of bis judgment-debtor in a certain jumma 

it appears from the sale sheet that H held sold in execution of a Small Cause Court decree, 

himself out as ageot only for M and that M and subsequently tbe same laod was sold by 

was accepted as purchaser on his bid and the the same creditor in execution of another 

Judge conducting tho sale wrote down H’s decree obtained in the Colleotor’s Court, and 


statement that he bad effected tbe purchase 
in the interest of M, merely io order that, by 
so doing, he might prevent disputes under 
8. 260 of Act Vllt of 1859. held when it became 
necessary to have a second sale and to call upon 
the purchaser at the first sale to make good tbe 
consequent difference of price uoder tbe terms of 
8. 254 of the Act, that M was tbe apparent first 
purchaser and therefore the person to whom 
recourse should first be had, and that he ought 
to be called upou to show cause why an order 
for payment of this difference should not be 
made upou him. Process of execution could 
not in any case rightly issue against the default¬ 
ing purchaser for tbe difference of price which 
is leviable from him under the terms of s. 254, 
Civ. Pro, Code, uutil an order for payment of 
that difference has been made upon him, and 
no such order could rightly be made upon bim, 
without affording him ao oppoclunity of show¬ 
ing cause against it. Hdrec Ram v. Hur 
PERSHAD SINGH, 20 W.R. 80. 

(9) Act VIII of 1859, s. 254 —^xecuftort safe— 
Bidding as agent — Principal — Liability.—k 
person purchasing property at an execution sale 
in the oharactei of au agent cannot be made 
liable as a principal. If the agent has no autho¬ 
rity from the principal to make the purchase, 
he may be made liable oo tbe ground, either 
that be falsely represented himself as having 
authority or that, by purchasing in this way, 
he undertook that he had authority. But a 
proceeding upon the contract under s. 251 of 
Act VIII of 1859, such as this, must be taken 
against the party who w-is tbe prinoipal in the 
contract, Bauoo Hubee Ram v. Hur Peb- 
SHAD Singh. 20 W.R 397. [Cons , 16 C. 535 ; 
B., 1 A. 181.] 

{10)—Execution of decree—Auction sale — 
Purchaser's default to deposit—Re-sale—Dama¬ 
ges—Rights of decree-holder — Appeal. — Tbe 
non-deposit by a purchaser at a sale in execution 
of a deoree of a portion of tbe consideration on 
tbe first day of the sale and the remainder 
within the time allowed by law, led to the re¬ 
sale of the property. Hefd, that the original 
deoree-boldee had all the tights of a decree- 
holder to enforce his claim for damages against 


the defendant purchased, held, in a suit to set 
aside the second sale, that when a tenure has 
been sold in execution of a deoree of a Civil 
Court, tbe Collector’s Court has no power to 
put it up again as the property of tbe former 
tenant. 8AMIRADDI KHALIFA v. HARIS- 
CHANDRA alios HABI MOHAN KURMOKAR. 

3 B.L.R.A.C. 49 = 13 W.R. 431, Note. [F., 13 

W.R. 449.] 

{li)—Execution of decree —Sofa by Collector 
completed—Higher price offered—Sale if can be 
set aside and ♦•e-sofe ordered. —Where in execu¬ 
tion of a decree for sale of attached properties by 
the Collector, the property was sold by auction 
and the decree bolder purchased it, and had bis 
purchase completed by paying tbe full amount 
of tbe purchase money, tbe Collector has no 
power to set aside the sale and to order a re¬ 
sale merely because a higher price had been 
subsequently offered by a third person. BaI- 
AMTHi V. Madhav Manor, IS B. 694. TR., 19 
B. 216, 23 B. 531.] 

-Right op purchaser on set¬ 
ting aside sale. 

(1) —Safe in execution of decree—Setting 
aside sale—Right to compensation for improve¬ 
ments on ejectment—Act XI of 1866, s. 2.—A 
purchaser at a Sheriff’s sale was not entitled to 
compensation under Act XI of 1855, s. 2, for 
improvements to the land during bis occupation 
if be bad relied solely on the bill of sale. 
BHOYRUBNATH KHETTRY V. DOYALCHUN- 
derLALA, Bourke O.C. 199. 

(2) —Safe in execution of decree-Selling aside 
sale—Rights of purchasers —Bona fide pur¬ 
chaser — Inquiry as to title—Act XI of 1865.—A 
person did not become a bona ^e purchaser 
within the meaning of Aot XI of 1865, unless 
he had made all reasonable enquiries as to the 
title. Enquires from neighbours were not suffi* 
oient. When therefore a purchaser who had 
brought property on no farther information 
than he could obtain from neighbours was 
rejected by one who showed a better title,— 
Held that he was not entitled to oompesation 
under Aot XI of 1856. GOUR GOPAL DUTT 
V. BissoNATH Ghose, Cor. 41. 
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Smte —ooutinued. 

-S.—Sale in Execution of Decree — contd, 

-- -L—Right of purchaser on set¬ 

ting ASIDE SALE—conttnueci. 

(3)—Civ. Pro. Cado, [Act V of 1859), s. 958 
—Sale of immoveable properlySettitu] aside 
of—Rights of purcliaser.—Where a sale of 
immoveable property held in executioo of a 
decree is eet aside, the auction-purchaser is 
entitled under s 258, Civ. Pro. Cede (Act VIII 
of 1699) to recover back bis purchase money, 
If the Court setting aside the sale onaits to 
make such order, the auction-purchaser can 
sue to recover the money from the person who 

has received it, Grebsh Chunder Pottar 
V. LOOKHOODA MOYEE DEBBE, 1 W.R. 55. 
[Diss., 10 W.R. 366; Diaappr, 12 W.R, 8, P B.; 
Doubted, 6 B.H.O. 258.] 

{Z-a)—Execution-sale—Saleable interest—Re¬ 
fund of purchase-money .—A purchaser of pro¬ 
perty at an auction sale in execution of a decree 
can, after the sale has been set aside in a suit 
brought by a third party against the auction- 
purchaser and the judgment-debtor, recover 
from the judgment-creditor by summary pro¬ 
cess, the money which he has paid for the pro¬ 
perty on the ground that the judgment-debtor 
had no saleable interest in the property. NIHAL 
CHANDv.JlWAN SINOH, 157 P.R- 1884. 


(4)—Suii tor refund of purchase-money— 
Execution sale set aside—Property not saleable 
inexeculion-Righlofsuit.—A suitcould lie by 
the auotion-purebaser both against the judg¬ 
ment-debtor and the decree-holder for refund 
of the purchase-money with interest if the 
auction-sale whs set aside on the ground that 
the property was not saleable in execution. 
Although the decree cancelling the sale was 
not acoompacied by an order for the refund .'f 
the purobase-money. the auction-purchaser 
would not be debarred from prosecuting her 
olaim in a separate suit, in spite of the fact that 
she was a patty to the suit which terminated 
in that decree. MU88T. DOOLBIN HUR NaTH 
KOONWBBBE V. BAUOO OO.IHA. 2 Agra 80. 
.[F.,8N.W.P. 67 ; D., 2 A. 780.] 


(b)—Execution purchaser—Suit for possession 
—Rival purchaser — Account—Bedemplion- —In 
a suit for possession of certain property putebas- 
ad at oourt-auction in execution of a mortgage- 
decree, the plaintiff ooneeuted to take a decree 
for on acoount with power to the defendant— 
who claimed to have purchased ths same pro¬ 
perty at an earlier execution sale to redeem the 
property on payment of what was due, within 
A fixed time. Held that the proper decree in 
the case was for an acununt with a power to 
the defendant to redeem, the plaintiff foreclos¬ 
ing in default. JAMBS MAOKILLICAN v. 

Kalbb Doss Roy, 28 V.R. 486. 



. (6)—Safe tn execution of decree — Setting 
OMe tale— Rights of purehaeefe—Subsequent 
tevenalof decree on appeal.—The plaintiff pur- 
ohMsd certain property at a sale under an exe- 
ettkion upon a decree and paid the porohaee- 
Aiuniiy. The purobue-moDey was applied 

0. lX-14 
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— 5.—Sale in Execution of Decree—co»ifd. 

-Right op purchaser on set¬ 
ting ASIDE SALE—confinwed. 

partly in satisfying the decree-holder aod 
partly iu satisfying other persons admitted by 
the decree to participate. The decree was 
afterwards reversed upon appeal, and the exe¬ 
cution debtor reinstated in bis rights. Eeld 
that the plaintiff was not entitled to recover 
the purchase-money from the execution debtor. 
CaOOLUN SiNGHv. R0¥ MOHUN LALL MTT- 
TER. Marsh, 183. ROY MOHUN-LALL WIT¬ 
TER V. ChooluN SINGH, 1 Hay 438. 

(7)—Oiv. Pro. Cede (XIV o/ 1882), ss, 310*.-1, 
316— Refund of purchase-money on selling 
aside of sale, extent of the right cflhe purchaser 
to.—On a >al6 being set aside by a Court under 
s. 310-.'%, the person who has paid in the pur¬ 
chase-money is entitled, under s. 315, to reco¬ 
ver the same, by way of execution from the 
person who has actually received it. The fact 
that, on attachment m execution of certain 
decrees, such purchase-money had been band¬ 
ed over to another Court, so that the latter 
Court was the medium through which the 
money reached the bands of the party proceed¬ 
ed against, cannot affect the rights or liabili¬ 
ties of the parties under e 315. VlBASAMl 
CHETTJ V. LILADHARA VYASS, 21 M. 398-8 
M.L.J. 110. 

(9)—Ciu. Pro. Code. 1859, 5, 258— set 
aside — Right to recover purchase-money. — In 
the case of a sale se t aside not under the pro¬ 
visions of the Civ. Pro. Code, the* purchaser 
ejected from the properly put into his posses¬ 
sion under the sale could not claim to get the 
purchase-money returned by the decree-holder, 
on wbo^e part there was no warranty as to any 
interest possessed by the jadgmeot>debtor in 
the property. KRISHNAPPA valad SANTU 
V. PANt;HAPA valad GURPAOAPA. 6 B.H.C. 
A.C. 298. (4 B.H.O.A.C- 114. Com. on.) [F.. 9 
B H C. 92 : Com. on.. 2 B. 256 ; R,. I A. 568. 
P.B.J 

(9l—C/’ti'. Pro. Code, ss. 256-258— Execution 
—Sale in execution of decree—Property wrong¬ 
fully sold—Refund of purchase-money by exe¬ 
cution cttdiicr .—Notwitbstandiog what is said 
in 5 B H.C.O.C. 83, 92, 96 as to the propriety 
of making the execution creditor a party to a 
suit brought by the owner against the pur¬ 
chaser of property at a judicial sale, and as to 
the scope of s. 258 of the Civ. Pro. Code, it 
must DOW be considered as settled that, except 
where the sale has been eet aside for irregula¬ 
rity under s. 957, the purchaser would not he 
entitled to a refund of his purchase-money, 
although it might turn out that the judgment- 
debtor bad no right, title or interest in the 
property, and consequently that the purchaser 
bad not taken anything by bis purchase. 
Review of cases which decide that a person 
whose property has been wrongfully seiz^ aod 
sold, or seized alone, has a remedy against the 
execution creditor who put the Court and its 
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-5.—Sale in Execution of Decree—confd. 


-RIGHT OF PURCHASER ON SET- 

TING ASIDE SALE — continued. 

process in motion to effect such seizure or sale. 

KaLU out VlSAJAl V. DAMODAR GOVIND, 9 

B.H.C. 92. [R., 2 B. 258 ; Cons., 11 B.H.C, 

46.J 

GOJ Execution — Sale — Decree satiffied — 
Judgment-debtor having no saleable interest — 
I I'esh execution.—A decree-holder caused certain 
property to be sold by auction in execution of 
ms aecree. alleging it to be the property of his 
judgment-debtor, purchased it himself and was 
put in possession. Ke set off the amount of 
the purchase-money against the sum due under 
the decree. The remainder was paid in cash 
by the judgment-debtor aud the decree was 
thus fully executed. Subsequently, the wife of 
the judgmont-debtor brought a suit for the 
same property alleging it was hers, and not the 
judgment debtor’s. It was found that there 
was no fraud on the part of the judgment- 
debtor, and she recovered possession. There¬ 
upon the decree holder sought for fresh 
execution of his decree to the extent of the 
money which bad been paid lor the property. 
aeld that no fresh execution of the decree could 
issue. If the auction-purchaser had been a 
stranger, be would not have been entitled to 
recover his purchase-money, and the decree- 
holder 18 not in a better position than any 
other auction-purchaser, a stranger. SHEIKH 

maho.medbasirulla V. Sheikh ahdulla 

4 B L.R. App. 39= IS W.R. 196, Note. Upp. 
2B. 258, 12 C.L.R. 331.] 

(U) Execution of decree — Purchase of 
minor’s share—Minor setting aside decree— 

1 urc/iase-monei, — Liability lo refund —In 
execution of a decree, the plaintiff purchased 
t e righU and jpiecosts of a person and his 
minor brother in cortaiu property. Subse¬ 
quently, on the minor attaining majority, he 
set aside the decree as far as it concerned bis 
share of the property. Then the plaintiff 
brought the present suit to get a refund of a 
proportionate share of the purohase-monev and 
implea3ed both the decree holder and the other 
judgment-debtoc as parties. Held that the 
plaintiff was entitled to get a refund as claimed 
from both the decree-holder and the other 
judgment debtor, as the auction-purchaser 
(plaintiff) suffered from the common wrong¬ 
doing of both of them. BABOO NEELKUNTH 
bAHEE V. ASMUN MATHO. 3N.W.P. 67. \D 
A. 780. 2 A. 828.] 

{12)—Act VIII of 1859. s. 2b8—Setting aside 
sale—Refund of purchase-money.—S. 258 pro¬ 
vides for the refund of the purchase-money 
when a saleof immoyeable property has been set 
aside under circumstances which, under the pro¬ 
visions of the Procedure Code, authorize such a 
proceeding; but there is no authority of law for 
setting aside a i-ale on the ground that the patty, 
whose right, tile and interest were sold, had 
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-i.—R ight op purchaser on set- 

TING ASIDE SALE— continued, 

no interesb at all, or had a less interest than 
was supposed. RAJDi LOCHAN v. BiMALA* 
MANI Dasi, 2 B.L.R.A C. 82 = 10 W, R. 
365. fF.,2A. 78Q\Expl, 3 B.L R. A.C.301J 
R.i 1 A. 568, F. B.; Z)., 2 A. 107.] 

Execution sale of moveable poperly^^ 
M arrnnty as to title—Remedy of execution^cre^ 
ditor if title defective's her liability,^ 
Cettain shares of the judgment-debtor in a 
company having been attached and sold as his 
property under the Civ. Pro. Code, Act VIII of 
1859, the sale^warrant and proclamation con- 
taining assertions that he was the owner of the 
sbaretii. whereas it turned out that he had oo 
interest at all therein, held that the purchaser 
was entitled in a separate suit to have the sale 
set aside and to a return of the purchase^money 
paid by him. But the SberiQ’s liability to the 
purchaser in such a case ceased as soon as he 
had paid over the proceeds of the sale to the 
execution-creditor, and the remedy of the pur* 
chaser thereafter could only against tbeeze* 
cution creditor. Framji Besenji Dustb v. 
Hormasji Pestonji Framji, 2 B. 258* (5 
B.H.C.0,0. 83, Com. on; 4 B.L.R, App. 85, D.> 
[-0., 10 B. 214, 11 M. 269.j 

(l4)~/ic3. VII 0 / 1825-Acf VIII of 1889, 
s$, 267, 258 — Execution sale - Sale not set 
aside for irregularity — Judgment-debtor haviny 
no interest in land sold^-Right to recover put' 
chase-money ^Auction purchaser when entit* 
led to refund of purchase moneys Sale-^Vendor 
and purchaser—Purchase^ evicted by title para* 
mount and conveyance set aside—Dislmction— 
Right to purchase-money i—Vfhote an a action« 
sale in execution of a decree was made under 
Reg. \ II of 1825 and not under Act VIII of 
1859, and the sale was not set aside for irregu- 
larityi but it was simply declared in a regular 
suit instituted by a third party that the judg-* 
meat-debtor bad no right or interest in the 
property sold and. that the sale passed nothing* 
held that a suit by the auction-purchaser 
against the deoree-holder or the judgment- 
debtor to recover the putchase*money would not 
W.R. 147, R,) [F.,5 B.L.R, App. 91.16 
W.R. 128, 2 B. 258, 5 L.B.R. 58. F.8. = 3 Ind. 
Cas. 672; Appl,2S W-R. 305, P.C. = 16 B.L.R- 
208 = 2 LA. 131; R., 26 P.R. 1884;i?„ 18 W.R, 
276, (9 W.R. 351, 1 A, 668, F.B., 2 A. 780, 

2 A, 107; X)., 5 A. 577, F,B., 10 O.L.J, 
558 = 13 C.W.N. 1080 = 2 Ind. Cas. 657.] 

An auctioD-pucobaser can only recover the 
purchase money as provided by s 268, when 
the sale is set aside under s. 257, Act VlH 
of 1959, for any irregularity in publishing 
or conducting the sale. (1 W.R. 55, R.) [F.. 2 
A. 780 ; R., 2 A. 107 ; D., 5 A. 657, 13 C. W.N. 
1080 = 2 lad. Cas. 679; 9 B.H.C. 92.] 

In an ordinary case between vendor and pur¬ 
chaser, if the conveyance has been actually 
executed by all the necessary parties, and the 
purchaser is evicted by a title to which the^ 
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Sa/e^oontiDued. 

-S.—Sale in Ezeoation of Deoree— 

-i.—R ight of pubohasbr on set¬ 
ting ASIDE SALE—conIin:^£l. 

covenants do not extend, he cannot recover 
the purchase money either at law or in equity 
{'* Sugden on Vendors and Purchasers,” p. 411, 
B.). There is a great dietioction between the 
case of a purchaser evicted by tiiU par¬ 
amount, and that of the conveyance by the 
vendors being set aside. In the one case, 
the owner of the land recovers notwithsiandiog 
the conveyance, because it was a couveyance 
of his laud by a person who had no right to 
convey it; in the other case, where a sate has 
been set aside, the purchaser usually has a 
right to recover back his purchase money, be¬ 
cause it would be inequitable that the vendors 
should retain the purchase-money when there 
are grounds for setting aside the sale by which 
the contract is put an end to. But a Court of 
Equity does not set aside a conveyance, simply 
because the conveying party bad no title to the 
property. There must be something more, 
such as fraud or the like, to induce tUo Court 
to infer in that manner, A purchaser at a .sale 
in execution knows that all that be purchases I 
is the right and title of the judgment-debtor. \ 
He knows that no one guarantees to him that 
the judgment-debtor has a good title and he 
purchases the property with bis eyes open, and 
regulates the price which he bids for the laud 
with reference to the circumsianceb under 
which bo is purchasing and the riek be runs. 
SOWDAMINICHOWDRAIN V. KRISHNA KlSHO- 
RB PODDAB, 4 B.LR. F.B llsl 2 W.R.F B. 

8 . 

(15)—Rc/und of purchase-money — Suit — 
Purchaser—Act VIII o/ 1859, ss. 258, 269.—The 
rights and interests of the judgment-debtor 
having bean sold in execution, the nuotion- 
purchaser, in pr.>ceediDgtotake possession, was 
obstructed by one D. On this be died a com¬ 
plaint under s. 869, Civ. Pro. Code, before the 
Civil Court, which found that as D bad been in 
posseasion for a long lime, he could not pro¬ 
perly be ejected. The auction-purchaser then 
sued to recover bis purchase-money. Ueld that 
plaintiff's proper remedy was to bring a suit 
against D to establish the title of the judgment- 
debtor in the property ; and that, not choosing 
to take advantage of that remedy, bis suit 
must fail. BISSESWAR PAMOAY V. Bhagwan 
Dab, a B.L R.A.C- aOl^^ia W.R. 176. (2 B. 
L.R. A.C. 82,6 W.R. 147. D.) 


(16) -Sa. 313 and 315, Cit;. Pro. Code.— 
Under s. SIS, Civ. Pro. Code, the purchaser 
may resist and so prevent the oon&rmation of 
of sale, wuiid under s. 316, Oiv. Pro. Code, he 
may apply after the confirmation of sale for 
the refund of the purchase-money on the ground 
that nothing passed by the sale: SiVARAMA 
V. RAMA, 8 H. 99. tF.. 9 M. 487.] 

(17) — Sale «n execution of decree—Safe set 
aew—Suit bp purehaterfor return of purehaae- 
motui^Civ- Pro. Code, as- 818,816—“No safe- 
oMa Mfereal,'’ meaning o/.—Bp (lie F'u/f Bench. 



Safe —continued. 

-S.—Sale in Execution of Decree—co«fd. 

-—t.—RIGHT OF PURCHASER ON SET¬ 
TING ASIDE S.ALE—confiuued, 

—An auction-purchaser in execution of a decree 
can maintain a suit against the decree-holder 
for the recovery of his purchase-money when it 
turns out that the judgment-debtor bad no 
saleable interest in tho property sold, aod be is 
not limited to the special procedure in the exe¬ 
cution department mentioned in s. 315. Civ. 
Pro. Code. [F.. 13 A. 383, 22 B. 783. 5 C.W. 
N. 240, 23 A. 355, 7 C-W.N. 105 ; Cons . 11 
M. 269; R., 12C.P.L.R. 49, 8 M.L.J. 194 ] 
Held per Straight, Oldfield and Tyrrell, JJ. 
The words "no saleable interest’’ in s. 315, 
Civ. Pro. Code, mean " nothing to sell.” Whe¬ 
ther an auction-purchaser buys when the 
judgment-debtor has an interest that is not 
saleable or when he has no interest at all, he is 
equally entitled to claim back Lis purchase- 

money. SluNNA Singh v. ga.iadhar Singh, 
5 A. 577..F.B. = A.W.N. 1883, 130 

(18) —Civ. Pt 6. Code, 1859 ~Application by 
dispossessed auction-xjurchaser under s. 315 of 
the Civ. Pro. Code, 1877, for refundof purchase^ 
monep.—Where immoveable property was sold 
in execution of a deoiee under the Civ. Pro. 
Code, 1859, which did not allow an application 
by an auctioo-pucebaser for refund of purchase- 
money. and the auction-purchaser was dispos¬ 
sessed of the same on the ground that the 
judgment-debtor had no saleable interest in it, 
an application by him for such refund was held 
maintainable under s. 315 of the Civ. Pro. 
Code, (1677) which had then come into force. 
In the matter of the petition of MuLO, 2 A. 299. 
{Diss., 2 A. 780.] 

(19) —Ciw. Pro. Code, s. 315— Refund of pur¬ 
chase-money. —Where it is found that the 
judgment-debtor bad no saleable interest in the 
property put up for sale, tbe purchaser is entitl¬ 
ed to a refund of tbe money paid to the 
decree-holder even though the purchaser largely 
contributed to the loss he sustained. KUNHI 
Moidin V. Yaral Moidin. 8 M. 101. fiS.. 1.3 
A. 303.] 

(20) —Brccafion sale — Setting aside sale--Civ. 
Pro. Code [Act XIW of 1882), ss. 312. 313— 
Right of purchaser to refund of money from 
Sheriff. —Under s. 315 of tbe Civ. Pro. Code 
(Act XIV of 1882), when a sale is set aside 
under B8. 312 or 313, the purchaser shall be 
entitled to receive back his purebaee-money 
from any person to whom tbe purebaee-money 
has been paid ; and eonsequeotly, a purchaser 
was held to be entitled as against tbe Sheriff, 
to a refund of money which the latter had 
merely received as hie proper commission on 
tfaeeale which was subsequently set aside, Mt. 
PBEU VANTI V. MOKAND LaL, 183 P.R. 
1888. iAppr., 45 P.R. 1886 ; Appl., 68 P.R. 
1686.] 

( 21 ) — Cte, Pro, Code, e. Execution sale 
—No saleable ieUerest^Remedy of purchaser.-^ 
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Sale —coDtiDued. 

-5.—Sate to Executioo of Decree— conld. 

-Bight OF PUBCHASER ok set¬ 
ting ASIDE SALE—coniinyei. 

A purebaser at an auctioo-sale of property 
subsequently found to belong to a third party, 
in a suit to which the decree-holder was also 
a parly, is entitled to recover back the pur¬ 
chase-noooey with or without interest as the 
Court may direct under s. 316. Civ. Pro. Code., 
on the ground that the judgment-debtor bad 
no saleable interest in what purported to be 
sold. BENODE BEHARI NDNDI V. 3IOHESH 

ChunderGhose, 12 C.L.R. 331. 

(221—Civ. Pro. Code, ss. 313, 315, 58G-S«if 
to recover purchase-money — Auction-purchase — 
holof Small Causenature—Order not final .— 
An auction-purchaser applied under s. 313. Civ. 
Pro.Code, to set aside the sale and to refund the 
deposited amount, viz., Rs. 75, to him ; but 
the application was rejected. The sale was 
completed but was set aside on a suit by a 
third party. Now the auction-purchaser sued 
to got his purchase-money and interest. The 
Munsif gave a decree, but the Judge reversed it 
on the ground that the Munsif's order on the 
application under 8-313 was final, as it was not 

^pealed against and as this suit was barred. 
oeld that orders under this section are not 
final, and that a suit was maintainable. 
PACHYAPPAN V. NARAYANA, 11 M. 269. [P.. 
12 C.PX.R. 49. 5 C.W.N. 240; R.. IG M. 
361, 19 M. 315 ; D., 12 M. 454.] 

(23) —Civ. Pro. Code. 1882, ss. 295 ( = s. 73). 

(“0. XXf, r. 93. new Code) — Suit by auc¬ 
tion-purchaser against decree-holders receiving 
wztributed assets*— tbe proceeds realised 
by sale in executioo have been rateably distri- 
buted under s. 295, the auction-purchaser, 
desirous to set aside the sale on the ground 
that tbe judgment-debtor had no saleable 
interest in the property sold, is not restricted to 
an application under s. 315, but may institute 
a regular suit against tbe persons that have 
received such rateable distribution. Kishun 
Lal V. Muhammad safdar ali Khan. 13 
A. 383=A.W.N. 1891, 138, (5 A. 577 F.) [F.. 5 
C.W.N. 240 : R., 12 C.P.L R. 49, 23 A. -355 ] 

(24) —Civ. Pro. Code, 1832, s- 315—Paifuve 

0 / saleable interest in Judgment-debter. ^The 
words in 8. 315 of the Civ. Pro. Code. " when 
it is found that the judgment-debtor bad no 
saleable interest in tbe property,” must be 
taken to mean “ when it is so found in some 
proceeding by which tbe judgment-creditor is 
bound.” To compel the judgment-creditor to 
refund tbe purchase money of property brought 
to sale in execution, merely because, in some 
proceedings between other parties, a Court has 
decided that the judgment-debtor bad no sale¬ 
able interest in the property, would be contrary 
to law and justice. Nilakanta v. Imam 
Sahib, 16 H. 361 = 3 M.L J. 364. [R,, 24 B. 

591.] 

(25) — Execution sale—No saleable interest of 
judgment-debtor inproveriy^Fraud — Civ. Pro. 
Code, ss. 313, 315, 316—Righfs of purchaser,-— 


Sale —continued. 

—5.—Sale in Execution of Decree— contd. 

-i.—R ight of purchaser op set¬ 
ting ASIDE SALE—continued. 

Where a Court sale in execution of a decree is 
not vitiated by fraud, tbe only extent to which 
the purchaser can claim relief is that indicated 
by s. 315, Civ. Pro. Code. The effect ofss. 313, 
315. 316, Civ. Pro, Code, is that the right, title, 
and interest of tbe judgment-debtor passes to tbe 
purchaser at a Court sale subject, however, to 
the condition that the purchaser may recover 
back his purchase money when he finds that the 
judgment-debtor had no saleable interest at all. 
The implied warranty of title in respect of sales 
by private contract cannot be extended to 
Court sales except so far as such extension is 
justified by the processual law in India, t.e>, 
s. 315. Civ. Pro. Code. SUNDARA GOPALAN v. 

Venkatavarada ayyangar, 17 M. 228=3 
M.LJ.29S. (51,A. 116, F) fp’.. 28 C. 235, 

5 L.B.R. 58 ; R.. 21 B. 424, 23 A. 365; D., 12 
C.P.L.R, 49; NotF., 13 C.W.N. 1080 = 10 C. 
L.J. 558.] 

(•26)—in execution of decree—Judgment- 
debtor found to hate no interest in property sold 
—Purchase-money returned to auction-purchaser 
—No notice given to decree-holder—Practice -— 
In execution of a decree which he obtained 
against B, A sold property belonging to B which 
was purchased by C who obtained possession 
through Court. D sued B and C for establishing 
his title to property contendiog that the pro¬ 
perty belonged to him. got adecreo and obtained 
possession in executioo thereof. C thereupon 
applied to the Court under s. 316, Civ. Pro. 
Code, for a refund of tbe purchase-money, 
j which application was resisted by tbe original 
decree-holder A, who contended that be was 
not liable to refund the purchase-money, since 
be was no party to the suit brought by D, with 
the result that he bad no opportunity of show¬ 
ing that tbe property in dispute was rightly 
sold under bis decree. Nevertheless, the Court 
ordered A to re-pay the purchase-money to C. 
Held in revision, reversing tbe order of the 
lower Court, that A could not be ordered to 
refund the purchase-money to 0. S. 315, Civ. 
Pro. Code, 188-i. providing for the return of 
tbe purchase-money, not only when the sale is 
set aside under s- 312 or s 313, but also when¬ 
ever it is found that tbe judgment-debtor bad 
no saleable interest, does not say how the find¬ 
ing is to be arrived at, but the oooolusioo from 
the language of s. 313 as well as from general 
principle.^, is that it must be a finding in some 
proceedings to which tbe judgment-creditor was 
a party or, at any rate, of which he had notice. 
In this case, there was no finding before tbe 
lower Court on which it could base its order for 
the refund of the puzobase-mooey. VlTHOBA 
V. ESAT, 18 B. 594. 

(27)—Safe in execution of decree—Sale set 
aside—Suit by auction-purchaser to recover pur¬ 
chase-money—Civ, Pro, Codcjl859,5S. 256, 287, 
258—Civ. Pro. Code, 1877, ss. 312 and 315— 
Warranty of fitle.—Where a sale in execution of 
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Sale —oontmued. 

-S.—Sale in Execution of Decree— contd. 

-Right of puechaser on set¬ 
ting ASIDE SALE—coafmuerf. 

a decree is set aside, nob on bke ground ol want 
of jutisdiotion oc other illegaiiby or irregularity 
aflectiDg the sale, but at the iuslance of a third 
party who has succeeded io establishing his 
title to it, and there is no question of fraud on 
the part of the decree-holder, the auotiou- 
purchaser cannot sue the decree-holder for 
recovery of purchase-money. (2 B.L.R.A.C. 

83 = 10 W. R. 365. 4 B.L R. P. B. 11 = 12 
\V. R. P.B, 8, P.; 1 A. 566. N.W-P. 1871, 
p. 67, N.W.P. 1867, p. 50. D.) The pro¬ 
vision of 5. 316. Civ. Pro. Code, 1877. hav¬ 
ing no retrospective effect, cannot apply to 
a sale which has taken place before the Act 
came into operation. In the case of such a sale, 
therefore, the auction-purohaser cannot apply 
under that section for the refund of purchase- 
money. (2 A. 229, Dias.) Under s. 315, Civ. 
Pro. Code, the proper remedy for the auctioo- 
putcbaser is by an application in the execution 
department and col by eeparate suit. {Ptr 
Straight, J.) No warranty of title ie ordinari¬ 
ly given by the judgment-creditor in judicial 
sales h6ld under tho Civ. Pro. Code. HiRA LaL 
V. Kabim-un-nissa, 2 A. 780. 

(28) —Purchaser at Sheriff's sale—Suit for 
jiurchQse rnoney.— Where a purchaser at a 
Sheriff’s sale, under a writ of ff.eT% facias, is put 
in possession, and is in receipt of the roots and 
proffts for some time, but is afterwards ejected, 
the sale being held to be null and void, he (the 
purchaser; has no right to suetbc decree-holder 
for recovery of the purobase-mooey. (II B-L.R. 
121, Explaitred by Phear, J.) DORAU ALLY 
Khan v. kha.iah mohee-oo-ddbrn, i c. 95 
=24 W.R. 372. 

(29) —Sale in ezeewfion of decree—Rtghl o1 
aucfion-pitrcAaserforecouer purchase-money on 
sale being set aside—Fraud on the part of decree- 
holder—Fraud on the part of auction-purchaser 
—Afinor— Claim for costs of suit.—la execution 
of a peraonal decree for money, a dccree-bclder 
fraudulently brought to aslo the property of a 
minor. The minor brought a suit to set aside 
tho sale and recovered possension of tho 
property from the auction purchaser. Tho 
latter sued the decree-holder (or recovery of 
the purchase-money with interest, and the 
costs incurred by him in defending the suit 
brought by the minor. It was found tb.at the 
auction-purchaser was neither a party to, nor 
aware of, the fraud on the part of the decree- 
holder; but it was also found that be wasaware 
that be was purchasing the property of a minor, 
and that be did not ascertain whether the sale 
was warranted by the terms of tbo decree. Held 
by a majority of the Full Bench, that this 
knowledge and this omission on bis part did not 
disentitle him to recover the purchase-money 
from the decree-holder. (N.W.P. 1874, 160, D.) 
TifiA also that he could not recover the costs 
inoamd in defending the salt bought by the 


Sale —continued. 

-9.—Sale in Execution of Decree—confd. 

-1.—Right of purchaser on set¬ 
ting ASIDE SALE— continued. 

minor, as he ought not to have defended it, 
at any rate without obtaining a guarantee 
from the decree-holder for the costs to be in¬ 
curred. Per Stuart, C. J., that under the 
citcumstances, the auetioii-purchaser was 
guilty of fraud, at the least, of negligence in 
purchasing with notice that the property be¬ 
longed to a minor, and ii, tailiog to ascertain 
whether the terms of ibe d. cree warranted its 
' sale, and that therefore be could not recover. 

! MUKUNDI LAL V. KaI'NSILA, 1 A. 568, 

I F.B. [D.. 2 A. 780,] 

{ 30 )—SaU in executio^i 0 / decree—Village 
Vjhere property sitiuite transferred to other juris- 
diction--Sale null and void. —When a decree 
I is passed by a Court, aod in execution thereof 
! certain property is sold by ibe same Court, but 
I tbo eillAge wherein the property sold is situate 
i is transTerred in the interval between the 
; decree and sale from that Court's jurisdiction 
to ebat of some other Court, the salo is a mere 
Dulitty and confers no title on the purchaser, 
who is nevertheless entitled to recover the 
amount of the purebase-money paid by him 
from the judgment debtors* After tbo valid 
, tcuD>fec of the jurisdiction to the other Court, 
the power of the first Court to i)>9oe process of 
^ execution for tho attachment and sale of the 
> property ceased, and the only power which 
I that Court then bad, as respects execution 
' against such property, was that provided for 
^ byss* 2ti4 and 286, Civ, Pro* Code, relating 

* to tbe execution of decrees against property 
I out of tbe jurisdiction of tbc Court passing tbe 
I decree. NaR4Yanasasvmy Naick v. Sara- 
I vAaNA MuDALY, 6 U.H-C. SB. 

! (31)—Oiu. Pro. Code {det VIII 0 / 1659), 

s. 2QC —Sefftng aside of sale under — Right of 
; vendee — Equities. —Tbe immediate effect of 
setting aside a sale under a. 256, Act VIII of 
1859 is that tbe immoveable property (the sub¬ 
ject of the sale) reverts to its former owner, 
and the purchaser becomes entitled to receive 
back bis purchase-money, with or without 
interest, in such manner as it may appear 
proper to tbe Court to direct io each inetaoce. 
Where the sale is set aside after the purchaser 
had taken possesdion, laid out money and 
received rente and profits, be should, in equity, 
get back tbe money laid out by him for the 

* benefit of tbe estate in addition to bis purchase- 
money and interest thereon, and should also 
account to tbo judgment^debtor for the profits 
received by him. At the same lime, it would 
depend upon the circumstances under which 
tbe purchaser took possession and the nature 
of bis outlay whether he ought, in equity, to 
be allowed to claim reimbursement of tbe 
money expended by him. Accordingly, it was 
held that, where a bona fide purchaser took 
poeeeesion of the property and laid out money 
thereon from time to time, because be thought 
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Sale —continued. 


S.—Sale in Execution of Decree— contd. 


5.—Sale in Execution of Decree— contd. 


-1.—Right of purchaser on set¬ 
ting ASIDE SALE— concluded. 

that, otherwise, from its peculiar nature, it 
would become worse than valueless, he was 
entitled to have it made a condition precedent 
of netting aside the salet that he should be re¬ 
paid so much of the outlay as be could show 
was beneficial to the estate. Held, further 
that be should account for the rents and pro¬ 
fits which had come to his bands during the 
time be had been in possession. E. C. 
Morgan v. moulvib abdool Hye, 23 
W.R. 393. 


(32 )—Execution of decree—Sale under Civ. 
Pro. Code, 1859 —Sale set aside in appeal under 
Ciu. Pro. Code, 1877 —Suit by purchaser for 
interest on purchase-money and tor expenses oj 
sale—Law to be applied. — Property having 
been sold in execution of a decree while the 
Civ. Pro. Code, 1859, was in force, the 
judgment-debtor, whose application to set aside 
the sale was rejected, appealed against such 
order after the Code of 1877 had come into 
force. The sale having been set aside in this 
appeal, the purchaser sued the decree-holder for 
interest on the purchase-money and for the 
expenses of the sale, neither of which was 
allowed or paid at the time the purchase-money 
was refunded to him- Held by the Pull Bench 
that the provisions of the Code of 1877, and 
not of that of 1859 were applicable to the suit. 
Held by the Division Bench that the suit was 
not maintainable under the Civ. Pro. Code, 
1877, the matter of the suit being one to be 
determined in execution. RaghUBAR Dayal 
V. The Bank of Upper India, Limited 
S A. 364. P B. A.W.N. 1883, 81. 

See Parties to Suit—general, 5 b h. 
C.0.0. 83. 


- ■j.—R ival Decree-holders. 

(1) Execution by several iudgment creditors 
against several iudgment-debtors—Attachment 
0 / same property — Practice — Procedure.^-A 
held a decree against B and C held another 
decree against D. B and D who were relations 
had both some rights in the house in suit. A 
brought the rights of B in the house to sale 
and E purchased thorn and obtained possession. 
C subsequently wished to attach the house as 
belonging to D; but he was referred to a 
regular suit to set aside the first sale. Held that 
this was an improper order. The Court in 
execution of his decree should have put up to 
sale the rights and interests of D for what they 
were worth and should have left the two pur- 
chases to briog to a decisioo the ouestioo who 
was the owner of the house and to what 
extent, LALU MAL v. Ram Chand, 60 P.R, 


-A:.—Setting aside Sale. 

. 1882, s. 310- 

.A -Deposit—Poundage—Application to set aside 


-Setting aside Sale— confd. 

sale .—When the judgment-debtor has deposited 
the amounts specified in els, (a) and (b) of 
s. 310-A of the Civ. Pro. Code, he is entitled 
to have the sale set aside, notwithstanding tho 
fact that some amount on account of poundage 
was recoverable from him under the head of 
costs provided for in the last clause of the 
section. The remedy of the purchaser is to 
apply to the Court for recovering what is due 
to him undets ss. 310-A and 315. MUTHU 
AYYAR V. RaMASAUI SASTRIGAL. 20 M. 153. 
[R.. 23 B. 150.J 

(‘2)—Juefton safe—Suti fo set aside .—A suit 
to set aside an auction-sale in execution of a 
decree is maintainable. RAM PRASAD v, 
N.4F.ULI XUABI, A.W.N. 1882, 5. 

(3) — Civ. Pro. Code, s. 311— Suit to set aside 
Court safe.—When the mortgagor of certain 
property which has been bedught to sale in 
execution of a decree obtained thereon, sues to 
set aside the sal'e on the ground of fraud 
practised by tbo purchaser, the pleader of the 
mortgagee in purchasing the property himself 
in an underhand manner, the ciroumstance. 
that fraud was not alleged against the purchaser 
in a petition brought for the same purpose 
under s. 3U, Civ. Pro. Code, svould not vitiate 
the suit. SUBBARAYUDU V. KOTAYYA, 15 
M. 389. [fl.. 23 A. 478.] 

(4) —Cit. Pro. Code, $, 311 - Execution sale — 
Person competent to set aside sale. —A person 
who claimed to be the owner of the property 
(sold in execution of a decree) as purchaser 
under a private sale ia not competent to object 
under s. 311, Civ. Pro, Code, and set aside the 
execution sale. Bhawani DAS v. TULSI 
RAM, A.W.N. 1883, 7. (3 A.W.N. 7. F.) 

(5) —Ctu. Pro. Code, s. 311— Execution sale — 
Personscempetent to set aside safe.—Under a. 311, 
Civ. Pro. Code, the persons who can prefer 
objections are the decree-holder and any person 
whose immoveable property has been sold. A 
strauger is not entitled to come in under that 
section to set aside a sale. AHMADUDDIN 
Kh.'.n V. Shboraj Singh. A.W.N. 1883, 7. 

(6) —ExccuftoH sale—Suit against auction- 
^rchaier for possession by setting aside sale— 
Civ. Pro. Code, 1877, s. 244.—Where the pro¬ 
perty is purchased at ao execution sale hold in 
pursuance of an order under s. 244 of the Civ. 
Pro. Code, by a person not a party to the suit, 
and that order is subsequently set aside, held, 
the order directing the sale had the force of a 
decree, and that the judgment-debtor could not 
sue the auction-purchaser for recovery of the 
property by setting aside the sale. MUBARI 

Singh v. Prayaq Singh, ii c. 362. (10 W. 

R. 154, F.) [Cited, 1 L. B. R. 22.] 

(J)~-® 2 :ecttfion safe after uncertified payment 
—Suit set aside sale—Cause of actiotie^ 
Where a judgment-debtoti joiotly liable with 
others under a decreet was released from all 
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liability tbereucder in consideration of a small 
payment, which, however, was not certified to 
the Court, and the immoveable property of 
such debtor was subsequeotly brought to sale 
and purchased by the decree-holder himself in 
execution of the same decree, held, a suit to set 
aside such sale and recover the property would 
lie against the decree-holder. Ishan Chun* 
DEE BANDOPADHYA V. INDRO NARAIN 
GOSSAMI. 9 C. 788 = 12 C.L.R. 390. (5., 10 

C. 354 : Cons., 21 C. 437 : Diss., 20 A. 254 = 
A.W.N. 1698, 37 ; R.. 11 B G, P.B.. 15 C. 
187,16 0.179, 17 C. 769, F.B.. 8 C.W.N. 
395=31 C. 480.] 

(8) —Plea that decree w not binding-Quesiion 
of “bona fide.”—The question of whether the 
purchase was made hona fide and foe value 
does not arise in a case in which a sale in 
execution of decree is sought to be set aside on 
the ground that the decree does not in terms 
make answerable parties whose interests in the 
property are sold. KOMSlv. Lakhui, S U. 201. 
[2?., 10 M. 79, 8M. 484,P.B., 20 M. 129, P.B.] 

(9) —Safe in execution of decree — Transfer of 
interest by purchaser—Sale subsequently set 
aside — Effect. —When a sale in execution of a 
decree is set aside, no such rights and interests 
are left to the purchaser as can be sold on his 
behalf. SYOD MAHOMED AF/CUL v. KANHYA 
LAL. S W.R. 42. 

(10) —Ss. 295, 310-4, Civ. Pro. Code, 1882 

( = 8. 73 and 0. XXI, r. 89, present Oode)— 
Rateable distribution—Application for setting 
aside sale by deposit of debt due to decree-holder 
at whose instance the property is sold. —The 
effect ofs. 310'A is to put the owner of the 
property practically in the same position in 
which be would have been, if ho bad paid the 
amount due under the decree before the sale 
took place. When property has been sold in 
execution of a decree and (bore are other decree- 
holders, who, prior to the sale, have applied 
under 8. 296. Civ. Pro. Code, 1882, for rato- 
ahle distribotioD, the person whose property 
has been sold is oompeteot to have the sale set 
aside under s. 810-A by depositing only the 
amount of the decree for the satisfaction of 
which the sale was proclaimed and took place. 
HABI BDNDABI DA8YA v. SHASHI BaLA 
DAflYA, 1 O.W.R. 198. [F„ 30 C. 202 = 7 

C.W.N. 341.] 

{11) - Execution of decree—Sale of immove¬ 
able property, reversal of, by competent Court — 
AvAf of purchater to recover purchase-money — 
Act VllI o/1669. s. 258.—When a sale of im* 
moysable property in execution, has been set 
Mide by a oompatent Court for sufficient rea- 
•OM, the right of the purobaeer to recover back 
hia porohase'money under s. 268 of the Civ. 
Vfo. Code of 1BS9 » absolute. It was, however, 
oontanded that, in this case, the plaintiff could 
not Moovet heoaiue he himself caused the 

\ 
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property to be put up for sale. This conten¬ 
tion was held by the High Court to be unten¬ 
able. because it was not even suggested that 
the plaiutiSwas guilty of any fraud or mis- 
repre-sentation tbatcould deprive him of a right 
which he could otherwise assert; nor did be 
in any way guarantee the validity of the sale 
under the decree. BrojBNDUR Rov CHOW- 
DHBY V. JUGUBNATH ROY, 6W.R. J47, [R. 

12 W.R.P.B. 8. 6 B.H.C. 268. 19 W R. 16.1 

(12)—S. 310-4. Civ. Pro. Code. (1882, lS8i) 
—Deposit provided tor in s. 310-4 not paid 
withii: 30 days—Court’s power to set aside sale. 
—Where a judgment-debtor dot.s not. within 
30 days from the date of sale deposit in Court a 
sum equal to 5 percent, of the purchase-money, 
and the amount specified in the proclamation 
of sale as that for the recovery of which the sale 
was ordered, Jess any amount which mav, since 
the date of such proclamation of sale', have 
been received by the decree-holder, but has 
deposited in Court within the prescribed period 
a sum calculated by some officer of the Court 
as the sum to be deposited in respect of such 
5 per coot and the amount .specified iu'such pro¬ 
clamation of the sale, the Court cannot pass an 
order setUng aside the sale under s. 310-A. Civ. 
Pro.Code, there being nothing to show that there 
was any mistake of the Court by which the 
judgment-debtor was induced t> deposit an 
insufficient amount. (25 C- 609, D.) The 
mistake of an officer of the Court in calculating 
the sum to be deposited cannot avail the judg¬ 
ment-debtor, unless be can shew that the 
mistake was made by an officer whose duty and 
within whose province it was to give the 
information. ChuNDI ChaRAN Mandal v. 
BankeBeharav Lal Mandal, 26 C 449 
F.B.= 3 C.W.N. 283 [F.. 6 C.W.N. 67; E.', 

33 C.W.N. 691, 30 M. 507 = 17 M.L.J. 291 = 2 
M.L.T, 347 : Expl., 29 C. 626 ; D . 11 C W N 
116, 5 C.L.J. 204.] 


0 / 1859. 83. 256 ajtd 259—4cf 
XXIII of 1861, 11 and 35^^Auclicn 

Order caneellina saU—Suit to set aside sale- 

Appeal.—The finality and the vali.iity of an 
order under ss. 226 and 259 of Act VllI of 1869 
depends on its compliance with the terms of 
those sections. Where, therefore, an auction sale 
of landed property was set aside, under s. 267 
on the soleol.jection of the judgment-debtor that 
the price realized was low, there being no allega¬ 
tion or proof of material irregularity in publish¬ 
ing or conductiDg the sale, in other words, 
no objection permissible by s. 256 having 
been made by the judgment-debtor, held, that 
the Court bad failed to do the duty imposed on it 
by law of coDfitmiag tbo sale, and exceeded tie 
jurisdiction by cancelling the sale. Under the 
above circamstances, a suit will lie bvthe auc¬ 
tion purchaser to cancel the order of the Court 
eahcellicg the sale. Bukhai v.Daryai, 1 A. 
874. (All. H. O’s. Decision in 8. A, No- 1436 of 
1876, unrepotted. F.) [4ppr., 3 A. 206, P.B.; 
R., 8 C.W.N. 99,] 
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_—Setting aside saijE— cwtd. 

(U)—Civ. Pro. Code, 1882,5. 310-.4—Sa/e in 
execution o/ mortgage decree — Appeal from order 
setting aside sale.—S. 310 A of the Code applies 
to a sale in execution of a mortgage decree, 
aod the judgment-debtor could apply to 
have the sale set aside on payment of the 
sum mentioned therein. An order setting 
aside the sale is not appealable. CeinnammAL 
V. athinatha Iyengar, 10 M.L.J. 228. 
[Not P, 30 M. 507=17 M.L.J. 291 = 2 M L.T. 
347.] I 

(15) —Safe in execution—Decree sellUig aside l 
safe— Subsequent order allowing sale to stand — 
No suit to set aside order—Validity of sole .— 
Where an order was passed allowing to staud a 
sale in execution, which bad been set aside by 

a decree, and the order was not contested by a 
regular suit, the sale was good and valid, as the 
order became the final judicial proceeding in 
the matter. MUNNOO Lal v. Choonee 
8AHOO, 7 W.R. 116. 

(16) —Safe under decree in execution of a 
decree, seffinp aside of.~k Court has no power 
to set aside a sale unless the judgment-debtor 
has strictly complied with the provisions of 
8. 310-A of the Civ. Pro. Code, 1882. TRlUttAK 
V. RAMCHANDRA, 1 Bom. L.R. 215 = 23 B. 
723. 

{11}—S. 244, Act XIV of 1882 (Civ. Pro. 
Code)—Execution sale—Suit to set it aside — 
Parties to the suit —Fraud.—All objections to 
execution-sales should bo disposed of as cheaply i 
and as speedily as possible. The Courts in ' 
India have not placed any narrow construction I 
on the language ofs. 244 of the Civ. L’ru. Code. 
When questions are raised between the parlies 
to a decree relating to its execution, discharge, 
or satisfaction, the fact that the purchaser at 
an execution-sale, who is no party to the suit, 
is interested and concerned in the result has 
never been held a bat to the application of the 
section, limiting the disposal of these matters 
to the Court executing the decree. Cert.ain 
property having been sold by the Court in 
execution of a decree, the judgmeot-debtor 
impeached the sale in a suit on the ground that 
it had been brought about by fraud andcoUusion 
on the part of the decree-h'Older and the Court- 
purchaser, in that the decree-holder bad 
brought the property to sale in breach of bis 
agreement with the judgment-debtor and that 
the purchaser had purchased with notice of the 
agreement: the ground on which the sale was 
attacked was, substantiully, that the judgment- 
debtor had brought the property to sale with¬ 
out any right to sell it. Held, that that was a 
question which could have been determined by 
the order of the Court, which executed the 
decree, and that it could not be tried in a 
separate suit. Prosanno Eumab Sanyal 
V. KAiiiDAS Sanyal, 19 C. 688= 19 I.&. 
166, P. C = 6 Sar. 209. [F.. 1 O.W.N, 056. 

24 A. 209=22 A.W.N. 18, 23 M. 65, 25 B. 
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418. 6 C.W.N. 283, 26 A. 447 = 24 A.W.N. 61 
= 1 A.L.J. 65. 31 C. 480=8 O.W.N. 395. 9 
C.W.N. 134.11 Bom. L.R. 699,12 C.W.N. 485; 
Expl. and F.. 26 A. 447 = 24 A.W.N. 61 = 1 A. 
L.J. 65 ; Pel. on, 3 O.W.N. 6, 7 C.W.N. 591 ; 
H.. 21 C. 437, 21 C. 940, P.B., 18 A. 163 = 16 
A.W.N. 18. 32 M. 429, 18 M. 439, 22 B. 463, 
F.B.. 24 C. 62, F.B., 19 M.L.J. 401. 24 0. 473. 

24 C. 707, 26 C. 175, 20 M. 487 = 8 M.L.J. 7, 
23 B. 237, 20 A. 254 = 18 A.W.N. 37. 12 C.P- 
L.R. 73. 12 C.P.L.R. 82, 13 0.P.L R. 177, 22 
A. 80=19 A.W.N. 184, 22 A. 103 = 19 A.W.N. 
205, 1 Bom. L.R- 74. 26 C. 324, 26 C. 539, 
4 C.W.N. 538, 6 O.W.N. 279, 25 B. 631, 
23 A. 478, 24 A. 239 = 22 A.W.N. 49,J36 0. 130, 

25 M. 529, 6 Bom. L.R. 697, 17 G-P.L.R. 60. 
31 C. 737. 7 O.C. 199, 8 O.C. 370, 6 A.L.J. 71, 
F.B., 27 A. 702 = 2 A.L.J. 469 = A,W.N. 1906, 
162. U.B.R. 190.5, 4th Quarter, Civil Procedure, 
36. 9 Bom. L.R. 15=31 B. 207. 5 L.B.R. 85. 
30 M 507 = 17 M.L.J. 291=2 M.L.T- 347, 12 
O.C. 175, 5 O.L.J. 328, 5 O L.J. 34.N., 5 O.L 
J. 491 = 11 C.W.N. 59-3 = 34 0. 642 = 2 M.L.T. 
207. F.B.. 9 Bom. L.R. 462, 30 A. 72=5 A.L. 
J. 20 = A.W.N. 1908, 12; D., 31 A. 82 = 6 M.L. 
T. 185, 22 A. 450.1 

(IS)—FiecMfiwt sale—Material irregularity 
in publishing and conducting sale—Setting 
aside of illegal order passed by Judge on appeal. 
—The Court of first instance refused to set 
aside an execution sale from which the judg¬ 
ment.debtor alleged that be had sustained sub' 
stantial injury on the ground of material 
irregularities in publishing and conducting the 
sale : the District Judge on appeal set aside 
the sale on the ground that the officer conduct¬ 
ing the sale should have received the amount 
of the judgment debt which the judgment- 
debtor offered to pay after the sale but before 
its coofirmatiou. Befd.tbat the District Judge's 
order must be set aside and the sale confirmed, 
as there is no law authorising the officer con¬ 
ducting the sale to stop it because the judg¬ 
ment-debtor offered to pay the debt to the 
decree-holder. Held, further, that the Court 
executing the decree is bound to confirm the 
sale unless the judgment-debtor seeking to set 
it aside shows that he has sustained substantial 
injury by reason of seme material ircegolarity 
in publishing or oonductiog the sale. B. V. 
KOSHTI V. NARAYAN DHULAPPA, 3B.H. 0. 
&.C. 110. 

(IS)—Civ. Pro. Cods, 1877. s. Sll—Sale in 
execution—Irregularity in conducting sale— 
Occupancy holding—Sale to stranger—N.W.P. 
Rent Act, XVIII of 1873, s. 9.—Where an occu¬ 
pancy holding put up for sale in execution of a 
decree was purchased by a person other than 
the zemindar or a oo-sbarer in such holding, 
held, that, although the auotion-puicbaser'9 
title might be challengeable by the zemindar 
or co-sharer in the holding, it was impossible 
to hold that the officer oonduoting the sale was 
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guilty of an irregularity in accepting the bid. 
It nas no pact of that officer’s duty to ascertain, 
before accepting the auction-purchaser’s bid, 
\Tbethec he was a co-shacec in the holding or a 
zemindar or not. Nor could it be oontended 
that the sale should not have been held at 
all because the pcovisions of a. 9 of the Act 
XVIU of 1673 might operate to prevent the 
acquisition of a good title by other purchasers 
than co-sharers in the right sold. KUNDAN 
V. Gulab, A.W-N. 1881,40. Hub Nabain v. 
Bam DAT, A.W.N. 1881, 60. 

(20) — Civ. Pro. Code, 1877, s. 312— to 
eet aside sale—Irregularity in conduct of sale— 
Limitation Act, s. 18, arts. 12,95.—A suit to 
set aside a sale, on the ground of irregularities 
in publishing or conduoctng the sale, was pre¬ 
cluded by the provisions of s. 312, Act X of 
1677. Such a suit should be brought within 
a year after the confirmation of the sale, the 
article applicable being art. 12 and not act. 95, 
as the plaint did not contain any allegation 
of fraud. RAM 8ABUP v. RAGHUNANDAN, 
A.W.N. 1881, 38. 

(21) —Civ. Pro. Code (Act XIV of 1882), 
s. 311— Application to set aside sale — Irregular¬ 
ity in publishing and conducting sale-Sub- 
etantial injury. —8. 291 of the Civ. Pro. Code 
empowers the officer conductiog a sale to 
adjourn it for seven days without a fresh pco- 
olamatioD and lor a longer period after a fresh 
proclamation. Omission to issue a fresh pro- 
olamation is only an irregularity. (18 C. 496, 
F.} The allegation of the judgment debtor 
that the prices were inadequate was fouod to 
be based on vague statements, and as no sub¬ 
stantial injury was proved the application to 
set aside the sale was dismissed. PANDIT 
JOWALA DAT PaRSHAD V. RaM DAB. 96 
P.L.R. 1902. (21 0. 66, P.O., 24 0. 291. R.) 

(22) —JSiecufion of decree—Suit for possession 
by cancellation of sale duly confirmed — Irregu¬ 
lar attachment —Defects in publishing and con¬ 
ducting sale—Civ. Pro. Code, ss. 311 and 312 
—Effect of want of notice under s. 232 (a), Cty. 
Pro, Code. —This was a suit by the judgment- 
debtor against the auotion-puicbasec to recover 
possession of a bouse sold in execution of de¬ 
cree, on the ground of certain irregularities iu 
publishing and conducting the sale, and foe tbe 
reason that the person executing tbe decree 
was an aeeigDee of tbe original decree-holder, 
and the notice required by previeo (a) of s. 232, 
Civ, Pro. Code, wae not served on tbe plaintiS. 
Esfd, that the want of notice under s. 232 (a), 
Oiv, Pro, Code, oonld not vitiate attaobment of 
property effected on the application of tbe 
assignee of the deoiee, as the judgment-debtor 
was all along cognizant that it wae the eseignee 
who was exeonting.tbe decree. Held, further, 
that the defeats in tbe proclamation of sale 
and In poblisbing and oonduoting the anetion 
wars matters which should have formed 

0. IZ—16 
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the subject of an application under s. 3 ii, 
Civ. Pro. Code, failing which and after con¬ 
firmation of the sale, they could not be 
gone into at all, and s. 312 forbids a fresh 
suit in respect of such defects. Held also, that 
every Court has inherent power to correct de¬ 
fects of its procedure in order to remedy injus¬ 
tice, if tbo application is made to it in proper 
time. It was found that there were no sub¬ 
stantial defects in the attachment which ren¬ 
dered the sale a nullity. HARNAU BiNGH v. 
Hamira Mal, P.L.R. 1900, p. 1S7. 

{23) - Application to set aside sale~Act XIV 
of 1B32, s. 311 (Code ot Civil Procedure)^ 
Material irregularity in publishing and conduct¬ 
ing the sale—Substantial injurij must be proved 
to have occurred by reason of maierialirregular- 
ity. — In a petition ucdec s. 311, Civ. Pro- 
Code, by one of the two judgment-debtors (the 
other having died) asking the Court to set aside 
tbe sale on the grounds (1) that sanction of 
the Commissioner or Deputy Commissioner 
had not been obtained as required by s. 20, 
Act XVIII of 1876; t'i) that tbe legal repre¬ 
sentatives of tbo deceased judgment-debtor had 
not been brought on the record under s. 234 of 
tbe Code of Civil Procedure ; (3) that an order 
absolute for salo had not been obtained under 
e. 89 of the Transfer of Property Act -.—Held, 
that these grounds did not constitute any 
material irregularity in publishing and con¬ 
ducting the sale within the meaning of s. 311 , 
Civ. Pro. Code. Held, further, that it was 
essential for the judgment-debtor not only to 
prove substantial injury and irregularity in 
publishing and conductiog the salo, but to 
prove that tbe substantial injury occurred by 
reason of such irregularity. S.P, KAIN v. KASH¬ 
MIRI BANK, LIMITED, PYZABAD, 1 O.C. 159. 
[li., 6 0.0. 61, 8 O.C. 409.] 

(24)—£xec«fiortsafe, suit to set aside— Sepa¬ 
rate suit — Maintainability — Execution sale, 
effect of, before confiimaiion —Second sale after 
prior un-confirmtd sale. — Where, after an 
lueffectuai attempt in all the Courts to set aside 
an execution salo on tbe ground of irregularity, 
it was sought, by a separate suit, to set it 
aside, on accounl of a prior execution sale of 
tbo same property having been set asde, 
(which look place long after the confirmation 
of the second sale), held, tbo separate suit 
would lie, as it was not one to set it aside on 
the ground of fraud or anything cenneoted 
with tho sale itself, and as no execution 
proceedings were pending in which it was 
possible for tbo plaintiff to raise tho question 
under s. 244 of the Civ. Pro. Code. (110. 376, 
Diss.) There is more than a contract for salo 
in the interval between an execution Bale and 
its confirmation ; there is an inchoate transfer 
of title, which only requires to be perfected by 
confirmation. Not that, pending confirma¬ 
tion there ia merely a contract lor sale, bat a 
Bale does actually take place, which mnet be 
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-4.—Setting aside sale— conid. 

set aside if not made absolute. So that, where 
a second ezcoution sale takas place after a prior 
sale, which, though not oon6rmed, has not 
been set aside, there would be nothing left to 
pass by the second sale. PrangourMosOOM- 
DAR V. HIM4NTA KUMARI DEBYA, 12 C. 
597. (16 M.I.A. 529 = 10 B.L.R. 214, CitedA 
[Appr., 17 B. 375; B., 15 0. 546, 2 C.W.N. 589.] 

(25) —Bieculion saU—Objections to sale—Va¬ 
lidity of objections—Duty of Coiirt. —A Court 
executing a decree is bound to try the validity 
of the judgment-debtor’s objections to the sale 
of attached property. GuNESH Lall Tb- 
•WAREE V. Ranee Bindoo Bashinee, 24 
W.R. 85. 

(26) —4cf yill of 1859. s. 256—Pefid'on— 
Issue—Judicial proceeding—Procedure, —The 
issue which arises in a proceeding when a pe¬ 
tition preferred under s. 256, Act VIII of 1859 
is a judicial proceeding and ought to be carried 
out with regularity. Upon the petition being 
filed, the Judge ought to fix a day for the hear¬ 
ing of the matter of the petition and give rea¬ 
sonable notice thereof to all parties. BroJO 

MoHUN Thakoor V. Shah Ameenooddeen, 

20 W.R. 424. 

(27) —Execution sale—Confirmation — Appli¬ 
cation to set aside sale—Limitation.—An appli¬ 
cation to set aside a sale can be received even 
after thirty days, but before the confirmation 
of sale, the discretion in the matter Iving with 
the Judge. PODLSON v. DUNN, 18 W.R. 11. 
[B., 18 W.R. 333.] 

(28) —Mofcurruree title—Sale of tenure in 
execution—2emindar in possession—Cfaiw by 
zemindar — Notice — Limitation, — Where, in 
execution of a decree against a person alleging 
a mokurruree title to certain property, the 
tenure is advertised for sale, and the zemindar 
in possession prefers a claim and notice thereof 
is given at the time of sale, the zemindar need 
not institute a suit for setting aside the sale, 
and limitation will not run against him in 
favour of the purchaser who has not obtained 
possession. Rajah Mokoond Narain Deo 
V. KHETTUR MOHUN Dhamut Koormee 
19 W.R. 298. 

(29) —Con/irmalion of sale—Application for 
reversal of sale after 30 days from its dale, not 
admissible—Act VIII of 1859, s. 256.—This 
application (or the reversal of the sale was made 
several days after the sale bad been confirmed, 
and after the period of 30 days from the date 
of the sale had expired. The High Oourt held 
that the debtor was not entitled to be heard 
under e. 256, Act VIII of 1859. ISHAN ChuN- 
DER DUTT V. MOTHOORANATH DOSS. 6 W R 
UU. 122. 

(30) — Reg. VII o/ 1825—Sale—Irregularity— 
Suit to set aside — Limitation—Act VIII of 1859, 
ss. 267, 367—Applicability.—Bs. 257 and 387 
of Act VIII of 1659 oannot be applied to a case 
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instituted before Acts VIII and XIV of 1859 
oama into operation for setting aside a sale 
made irregularly under Beg. VII of 1825. The 
plaintiff has 12 years within which he might 
sue. Bales held under Reg. VII of 1825 cannot 
be vitiated simply because there were certain 
irregularities in the sale. But they may be 
vitiated if it is proved that the irregularities 
have caused injury to the party suing. MUSST, 
Bhoobun v. Sheikh Oozutool Huq, 3 
W.R. 70. 

(31) — Sale in execution of decree—Suit to set 
asidesale — LimilalionAclXlYof 1859, s.l, cla.3, 
12.—Plaintiff purchased some immoveable pro* 
peity at an execution sale. The same property 
was again purchased by the defendant at 
another execution sale. In a suit brought by 
the plaintiff against the defendant to recover 
the property, held, that the suit was virtually 
a suit to set aside the last sale, and that it 
should have been brought within one year from 
the date of that sale ; and that ol. 3 and not 
cl. 12 of s. 1 of Ant XIV of 1859, applied to 
the case. Krishnaji U. JOSHI v. MukUND 
Chimanshet, 2 B.H.C. 19. [Diss., 5 B.H.O. 
139, 22 W.R. 84, 8 B.H.C. 219.] 

(32) — Sale in execution, suit to set aside— 
Parties bound by sale—Limitation Act, sch. IT, 
art. 12 (o)—Ctp. Pro. Code, s. 312.—A sale 
IQ $x 60 Ution of a deor6s can ooly deal wibh aod 
pass the right, title and interest of the jadg* 
ment debtor ; and it oaonot pass the rights 
title and interest of others than the judgment- 
debtor. 8. 312, CiVi Pro. Code, states that the 
Court confirming the sale confirms it as regards 
parties to the suit and the purchaser. Art. 12 (a) 
of the Limitation Act is not applicable to a 
case, in which the plaintiff was not a party to 
or bound by the sale, which is sought to be set 
aside* HAJBB GOTA KAKA v. ZACOHBUS, i 
L.B.R. 40. (11 B. 119, 11 B. 130, 20 M. 118, 
F.) 

(33) ~£«cufion sale confirrTtei—Setting asids 
sale bysmimary order, validity of ^Application 
to tel aside sale after eonfirmation^Limitalion 
Act, 1877, arte 165.—The Court has no power, 
by an order on a summary application in 
execution proceedings, to set aside an execation 
sale after its confirmation, and to direct that 
the judgment-debtor be restored to possession. 
Queere : Whether the judgment>debtor has the 
right to raise the question in a substantive 
suit. [B,, 10 0. 220.] Au application to set 
aside an execation sale two years from the 
date thereof, and one and a half years from its 
confirmation, is barred under art. 165 of the 
Limitation Act. MAHOaiED HOSSEIN v, 
Kokh, Singh, 7 c. 91=9 C.L.R. 53. 

(34) —VIII0/1859, ss. 256. 257— 

Uon — Sale—Tiyne for objection—Objection after 
confirytation of sale — Jurisdiefion.—The period 
of thirty days mentioned in s. 236, Act VIII ol 
1659, is the measure of the right of the patties 



239 


THE ALL INDIA DIGEST. 


280 


Sale —continued. 

B.—Bale In Ezaeution of Deovee—eontd, 

A;.—BETTING ASIDE SALE—Conti. 


SAie—continued. 

-5.—Sale in Exeeution of Decree—conti. 

-A.-.—SETTING ASIDE SALE—COntd. 


to oome in and object to the sale. Bat the 
jutisdiotion of the Judge to receive such ao 
application is not limited to that period ; and 
there is nothing in s. 257 of the Act to lead to 
the inference that the Judge has no jurisdiction 
to receive such an application at any time 
before the sale in confirmed. UtlRlTO Lall 
BOSE, PETITIONER, 16 W.R. 11, Note. [P., 
18 W.R. 338.] 

(ib)-^Execution sale—Want of jurisdiction—’ 
Burden of proof. —An execution sale of a village 
nannot be set aside on the gtouod that the 
Court which sold it had no local jurisdiction, 
unless it is clearly fouod that io fact aod in 
law, the village belongs to another jurisdiction. 
Where this objeotion is taken, not before the 
sale, but at the very latest possible moment, it 
is for the objectors to prove indisputably the 
absence of jurisdictioo. MOONSHEE MAHO* 
VED RUSHBBD KHAN V. KOMOL MONBE 
DABIA, 21 W.R. 443. 

(36)—Suic. application to set aside — Applica¬ 
tion to set aside sale under s. 310-d, after appli¬ 
cation under s. 311, Civ. Pro. Code, abandoned 
—SaU of immooeable property in execution of 
decree—Civ. Pro. Code, ss. 310-A and 311— 
Jurisdiction to set aside sale .—On February 27lh 
the judgment-debtors applied to the Muosif 
under s. 811. Civ. Pro. Code, to set aside a sale 
of immoveable property on certain grounds. 
On March 15th they withdrew the application 
and it was acoordingly dismissed. On the same 
day they made an application under s. 310-A. 
Oiv, Fro. Code, and deposited the sum required 
by that seotion. The Munsif set aside the sale. 
Held, that the Munsif had no jurisdiction to 
set aside the sale. The words “ if a person 
applies” in the proviso to s. 310'A must be 
taken in their literal aod primary meaning aod 
that the judgment-debcor’a second application 
was barred by that proviso. Matadin v. 
BhboRAJSinqh, 5 0.C. 187. [dppr., 10 O.C. 
X4l.] 

(SI)—Execution of decree—Decree passed 
without jurisdiction—Sale in execution—Sale 
before advertised dale—Illegality —A obtained 
a decree against B and G. B was not carrying 
CD business, nor was he a resident within the 
jaeisdiotioD ol the Court whiob pissed it. B 
died and her ezaentor appealed on that ground, 
and the appellate Court reversed tbe decree, so 
far as it was against her. The decree had been, 
before reversal, transferred to another Court 
for execution and B's property was attached 
and brought to sale. B's ezooutor then 
applisd both to tbe Court whiob passed the 
deoree* and also to tbe Court to which it was 
sent for execution for a stay of sale. Tbe fot> 
met Court passed an order etaying the sale 
pcovtded security was given by B’s executor. 
Before that order could be communicated to 
tbe latter Court, the property of B, had been 
IS days earlier than that fixed in the sale 


pcoolematioD and purchased by D. When D 
was attempting to take possession he was in¬ 
formed by a letter from B’s executor that be 
was purchasing under a decree passed without 
jurisdiction. B’s executor then sued to have 
tbe sale set aside, and claimed also mesne nro- 
fits. Beld (1) that if the sale bad not taken place 
earlier than the date fixed inthesaleprooUma- 
tion, B’s executor would have brought a sub¬ 
stantial objection to the sale, and this irregu¬ 
larity in the sale caused substantial injury to 
the plainbifi and the sale must therefore be 
sat aside; (2> that tbe plaintiff was also enti¬ 
tled to mesne profits from the date on which 
he gave notice to the purchaser, subject of 
course to the payment of comoensafcion for 
improvements effected by him 6o»ia ftie. W. 

Hamilton V. J.w, Patterson, 8 P R. 1868*. 


(38)—Se«tnp aside of execution sale—Juris- 
diciion.—When a sale has taken place under a 
decree, a Judge has no right, upon the apnlioa- 
tion of a third person who is not a party to the 
suit, and io no way connected with the original 
proceedings, to set aside the sale. Hara 
DHONE SHAMUNTO V. GOLUCK CeUNDER 
BHAMUNTO, 25 W.R, 79. 


(39)—Ltmiiafion — Execution sale— Confir¬ 
mation—Application to set aside-Discrelion of 
Couri.—A d ftpplicatioQ to set aside an esecu* 
tioo sale may be entertained, although not 
made within 30 davs of the sale ; but then if 
not made within that time, it is not a matter 
of right in the party who raises the objection 
to the confirmation of the sale. It is in the 
discretion of the Court whether he will be 
allowed to make the application ; but ha must 
show a aufficieot reason in the judgment of the 
^urt for not coming within the 30 days. RAJ 
COOMAR SINGH v. LaLLJBE SAIIOO. 18 W R 
333. (18 W,R, 11, P.) 


tiV)—Act Vill of 1859, s. 256—“ Apvlkant ” 

—Meaning--Attachina-credUor—Appeal to High 
Court — Amounl.-The term “ applicant ’’ in 
S.256, Act VIII of 1859, includes any person who 
has sustained substantial injury bv reason of a 
material irregnlarity in publishing or conduct- 
iDg the sale. Although the apnlicant here was 
a creditor for a sum less than Rs. 5.000. aathe 
sale took place in a suit (or a sum over Rs. 5.000 
an appeal lay to the High Court. Krishnarav 
VBNKATESH V. VaSUDEV ANANT. 11 B.H. 

367 = 100 L.R. 441; Appr., 
15 C.488, P.B-: R., 20 C. 418. 29 C. 548.]^ 

(41)—4cf VIII of 1359, s. 256. application 
to set aside sale under, whether maintainable 
by purchaser subsequent to mortgage. — The 
decree-holder in this case was mortgagee of two 
properties M and P. Sbe applied for an order 
for the sale of tbe two properties, P to be sold 
first aod M next. After proclamations wero 
issued aad the properties allotted for sale in 
the said order, the lower Court, according to 
tbs juigment-debtor’s request to that effect 
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caused propett; M to be first sold. Tbe pre- 
eeoi appJicant, claimiDg as a purcbasei of pro* 
petty Al, uDuer a sale subsequent to the mort¬ 
gage, camo to ibe Coutb claiming under 
e, 2 £i 6 to set aside tbe sale on the ground of 
itiegulariiy. On the question wbicb atoee as 
to nheiber ibe applicant could ceme in under 
8. 25b, It was beta that be could not come in 
under that section ; and, on that ground and 
also, because of tbe absence ot any irregularity 
in tbe sale, the High Court refused to mteilere 
vvitb tbe order of tbe lower Court, Ftr 6 'elon 
—A.'arr, «/., dissewtitnfe Ibe words of s. 257 
ot Act Vlll of 1U59, tiie., “application may be 
made to the Court’’are very general ana tbe 
application is not to be regaideu as one restrict¬ 
ed 10 “ parties to tbe sun.” Tbe words ot the 
eectioQ ate so wide and comprehensive as to 
embiace every one aSeoted by a sale of im¬ 
moveable property. On tbe above ground, tbe 
applicant in tbe present case having clearly 
eubiained injury by an unnecessary aeviation 
from tbe proper and prescribed order of things, 
was entitled to tbe relief sought by him. JOGE 
Nakain Singh v. Hhuohano, 2 Uf.R. Uia. 
18. lAppr., 16 C. 488, F.b.; B., 11 B.H.C. 15, 
20 C. 418.] 

(42) -Civ. Pro. Code |X1V of 1882), ss. 311, 
814 ( = 0. XXI, rr. 90, 92, new Code) — Decree- 
holders entitled to rateable atsfrtbulion, right 
of, to apply to set aside Coa»'l-5Qle.—Decree- 
holders entitled to rateable distribution have 
the right to apply under s. 311 of the Civ. Pro. 
Code to set aside a Court-sale on the ground of 
material irregularity. Where the ptoolama- 
tion of sale was not only not issued in tbe 
form prescribed by the High Court but also 
failed to contain the required particulars 
as to tbe extent of tbe property to be sold and 
tbe revenue or rent assessed on tbe land, it was 
held that there have been material irregulari¬ 
ties in the publication of the sale causing sub¬ 
stantial injury and precluding tbe confirmation 
of the sate. ATHAPPA CHETTI V. KAMA- 
KRISHNA NAYaKAN, 21 £9. SI. 

(43) —Purchase from judgment-debtor prior to 
attachment —Purchaser's objection to sale — 
i 8 . 8X1, Civ. Pro. Coae (1882]— Setting aside sale 
for irregularity—Substantial injury. —A person 
who claimed to be a purchaser from tbe judg- 
ment-dobtor prior to an attaobment cannot 
come in under b. 311 and object to tbe sale of 
the properly of the judgment-debtor, (14 G. 
240, Overruled.) [P., 20 C. 418, 23 B. 450; 
Compared, 21 M. 416 ; Cons., 6 O.W.N. 821 = 
29U. 1, F.B.; Diss., 12 A. 440=11 A.W.N. 103 
P.B.; Disc., 29 C.548; D., 12 A. 440 = 11 A.W.N. 
103. F.B., 22 0.802; i?., 16 M. 476, 19 M. 167, 
4 C.W.N. 642, 7 C.W.N. 243.] A person who 
applies to set aside a sale for irregularity must 
prove Bubsiantial injury arising therefrom. 
ASMUT-UN-NISSA BEGDM V. ASHEUFP ALI, 
15 C. 468, P.B. (2 W.R. Mis. 13,11 B.H.0.15, 

^ppr.) 
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(44) —Safe by sheriff under writ of fieri facias 
— Warranty—Eviction of purchaser — Purcha¬ 
ser's remedy. —Tbe sberifi is authorised, by a 
writ of fi-fa, to seize tbe property of tbe execu¬ 
tion-debtor, which lies within bis territorial 
jurisdiction and to pass tbe debtor’s title to it 
without watranting that title to be good. If, 
however, tbe sberifi acts ultra vires, by seizing 
and selling properly without his jurisdiction, be 
cannot invoke tbe protection of the law given 
to him when acting within jurisdiction, and 
is no better than an ordinary person, who sells 
what he had no title to sell. The sherifi’a 
responsibility, in respect of sales in India, 
must be governed by the law relating to 
tbe sale of chattels rather than to that of 
real estate, and moveable and immoveable 
properly are alike capable of being seized 
under awrit of fieri facias. [B., 21 B. 426.] 
When the sale conducted by the sheriff be¬ 
comes inoperative and ineffectual, because of 
bis having acted beyond his jurisdiction, tbe 
purchaser may have a case for relief as against 
the judgment-creditor, who has received the 
purchase-money, if the sheriff should have 
acted under his authority and by his express 
directions. DERAB ALLY KBAN V. KHAZAB 
MOBEEOODDEEN, 3 C. 806 3 = 8uth. 619 = 
Sl.A. 116=2CL.R. 529 = 3 Bar. 818. [F-. 17 
M. 228 ; B.. 2 A. 730, 5 A.677,F.B,, 1 O.P.L. 
R. 26, 1 C.P.L.R. 178, 23 A. 356.] 

(45) —S3. 244 (c). 310-A. 311, Civ. Pro. Code, 
1882—Order under s. 310-d— Appeal — Right of 
applicant under s. 310-d, to impugn safe.—An 
order under s. 310-A, Oiv. Fro. Code, 1882, 
passed on application by a decree-holder, who 
is also purchaser, is one unders. 244 (c) and an 
appeal lies Irom it. (1 C.W.N- 703, B.) [B., 

5 0.0.377, 25 M. 214, F.B., 29 A 275=4 A. 
L.J. 135 = A.W.N. 1907, 64, 30 M.607 = 17M. 
L.J. 291 = 2 M.L.T. 347, 7 C.L.J. 282, 6 L. 
B-K-85.] An applicant unders. 310-A is not 
entitled to impugn a sale on the ground of 
irregularity in publishing and conduoting it. 
FHUL Chand Bam v, narsinoh Pershad 
MISSER. 28 C. 78. c^., 13 O.W.N. 691.] 

(46)—S. 311, Civ. Pro. Code, 1882 — Safe 
by person claiming to be the real owner—Objec- 
tion — Person claiming to be beneficial owner 
entitled to object to the execution-sale.—Oa a 
sale of immoveable property in execution of a 
decree against the ostensible owner as his pro¬ 
perty, a person claiming to be the beneficial 
owner can come in and object to the sale under 
s. 311, Civ. Pro. Code—Per Peffteraw, C./., 
and Qhose, JJ. (Beverley, J., contra). Pfl® 
Qhnse, J. —The language of s. 811 in tbe Oiv. 
Pro. Code of 1682 is exactly the same as in the 
Code of 1877. The remedy under s- 811 of the 
Code is not confined to tbe decree-holder and 
tbe judgment-debtor; and when any third 
party comes in upon tbe ground that bis interest 
in the property has been affeoted by tbe sale, 
the Court cannot help determining whether he 
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has SQoh an iateresb in the property. The 
benefioial owner is bound by aoy decree that 
may be passed against the benamidar. (10 C. 
697 and 3 A. 812, Appr.) Per Petheram. C.J., 
and Beverley, J. {Ohose J.. contra)—3eld that 
the matter in this ease is concluded by the deci¬ 
sion in 15 C. 48S, P.B. ABDDL GANI v. 
PUNNE. 20 C. 418. CF., 19 M. 167; Appr., 
23 B.450; D., S O.L J. 305.] 

(47) —Ss. 295, 311, Act XIV of 18^2. Civ. 

Pro, Code—Person not entitled to coine in 
under s. 295, Civ. Pro. Code, not included in 
the term “ decree-holder " in s. 311.—A person, 
T?bo is not entitled to come in under s. 295. 
Civ. Fro. Code, and share in the rateable dis¬ 
tribution of the sale proceeds, is not included 
withiu the words " decree-holder ” in s. 311. 
He is not entitled to apply to set aside the sale 
under e. 311. Chattrapat SinGH v. JaDU- 
KUL PROSAD MUKBRJBE, 20 C. 673. (12 C. 

294. 10 M. 57, B.) [R.. 29 G. 548 ; D., 4 C.W. 
N. 642.) 

(48) — 3. 310-A, Civ. Pro. Code-Mortgage 
decree under s. 88. Transfer of Property Act- 
Application under s. 310 A. rejected — Judg- 
ment-debtors other than applicants, application 
under s. 311 6y.—When a mortgage decree ie 
passed under s. 68, Transfer of Property Act, 
the judgment-debtor has the right to apply to 
set aside a eale under a. 310-A,Civ. Pro. Code. 
[Overruled, 25 0.703, P.B.; B., 1 O.C. 193. 25 
B. 104.) An appeal against an order rejecting 
a-n application under s. 310 A is nob barred by 
reason of an application under e. 311 having 
been made, by the judgment-debtors other than 
those who made the application under e- 310-A, 
immediately after the rejection of the latter 
application but before the appeal. ASHRUP 
Alt Ohowdhry v. Net Lal Sahu, 23 C. 
682. 

(49) —C*y. Pro. Code. 1882, s. 310-A ( = 0. 
XXI, r. 89,present Code)—Deposit by benamidar 
good deposit.—A benamidar of a person whose 
immoveable property is sold has a right to 
apply to have the sale eot aside under s. 310-A. 
Civ. Pro. Code, 1882. Bas( Poddar v. RAM 
Krishna PoDDAR, 1 C.W.N. 135. [P..8C. 
L,J.305: Appl..'i9 0.1, F.B. =5 C.W.N. 821.) 

(50) —Sufe in execution—Purchase bonami 
for decree-holder without leave to bid—.Suit not 
maintainable by judgment-debtor to eel aside 
sale — Civ. Pro. Code, 88.‘242, 294.—Oa a suit 
to aet aside a Court-sale of the plaintiS’s pro¬ 
perty io ezeoution of a decree obtained against 
him on the grounds that the sale prooe^ings 
had been secretly brought about without his 
knowledge, and that the certified purchasers 
nndet the sale were mere benamidare for the 
deoree-bolders who bad not obtained the oeoes- 
Mty permission to purohaas, it was held that 
a.aoha suit was not maintainable and that the 

.. jplaintifl had mistaken bis remedy since, instead 
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of instituting a regular suit, the plaintiff ought 
to have made au application in the execution 
proceedings under s. 244 and the last clause 
of 3. 294 of the Civ. Pro, Code. DURQA 
Kunwarv. Balwant Singh, 23 a. 478 = a. 
W.N 1901, 175. (5 M. 217. 16 M. 287, 11 B. 
588. 22 B. 271. 15 M. .389. 10 C. 757, 17 0. 
769. 19 C. 783, 26 C. 324, P.) 

{bW—Apolication to set aside sale under 
s. 173, Act 777/0/1885—S. 244. Civ Pro. Code, 
1882 —Auction-purchaser a benamidar— Second 
appeal. — An auctioa-purchaser being a 
benamidar for the judgment-debtor, ,an apolica* 
tion to set aside a sale under s. 173, Bengal 
Tenancy Act and s. 311, Act XIV of 1882, is 
cognisable under s. 244, Civ. Pro. Code, and a 
second aopeal lies to the High Court from an 
order made on the apolication, Chand MonbB 
Dasya v. Sauto MONEB DASYA, 24 C. 707 — 
1 C.W.N. 534. (19 0. 683. P.) [R., 4 C.W.N. 
538,12 O.C. 175.] 

(52) —S- 310, Civ. Pro. Code. 1882 ( = 0. 

XXI, r. 89. present Code)—Purchaser from 
judgment debtor after auction-sale—AvoUcation 
to set aside sale. —A purchaser at a nrivato sale 
from the judgment-debtor after ^’ale in execu* 
tion. has no focus standi to make an apolication 
under 8. 310-A, Civ. Pro. CodA. 188-2 HaZARI 
R.am V. Badai R.AM, t C.W.N 279 30 

M. 214 = 17 127, 30 M. 507 = 17M.L.J. 

291 = 2 M.L.T. 347.] 

(53) —Civ. Pro. Code, s. Sll—Aoplication to 
set aside sale — Powers of Court—Grounds 
limited to those set forth in section. —On an 
application under s. 3ll of the Civ. Pro. Code, 
the Court can have no jurisdiotion to set aside 
the sale except on the ground of material irre¬ 
gularities in the conduoting or publishing of 
the eale and of injury sustained by the judg¬ 
ment-debtor in consequence. Tbero is nothing 
iu B. 311 which allows a Court to go into any 
question over and above these grounds. Having 
come into the Court uoon such allegations, it 
is not open to the applicant when he has failed 
to make them out, to pray in aid some further 
ground which be considers would entitle him 
to tho relief asked for ; nor can the Court allow 
such ground o! its own motion. Where the 
Court finds that the irregularities complained 
of have not been established, it must pass an 
order confitiniog the sale. HAKBAN8 LAL v. 
Kundan Lal. 21 A. 140= ft.W.M. 1898, 212. 
(20IA. 176. 18 A. 141. R.l [B.. 132 P.B. 
1906 = 11 P.L.R. 1907; D.. 9 O.C. 289.] 

(54) —Civ. Pro. Code. s. .311— Aoolication to 
set aside sale under—Bight of mortgagee with 
decree for foreclosure — S. 85, Transfer of Pro¬ 
perty Act. — A deoree under s 86. Transfer of 
Property Act, virtually has the effect of declar¬ 
ing the mortgagee's right to the propartv, 
subject to the liability to “transfer “ it to the 
mortgagor on payment of the sum found duo 
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witrhia a certain date. If payment is not made 
on or before the date fixed, the mortgagor is 

absolutely debarred of ail right ’’—not to the 
property, out—“ to redeem the property.’* 
Therefore, either the mortgagor or the mort¬ 
gagee, under such circumstances, would be 
entitled to apply to the Court under s. 311 of 
the Code, if he had reason to believe that the 
property bad been irregularly or collusively 
sold. Kakeal chunder Bose v. Dwarka 
NATH MISSER, 13 C. 346. fF., 23 B. 450; 
Cons.. 5 C.W.N. 821, F.B.=‘iy C. 1 ; D.. 6 C. 
W.N. 63; R., 16 C. 488, F.B., 21 M. 416, 23 
£. 161. 

(65) — Execution of decree—Suit to set aside 
sale —Bona fide purchaser.—Bona fide pur¬ 
chasers lor valuable consideration, ana without 
notice of a sale in execution of a decree, are 
not in every case protected from having the 
sale set aside under the present or former law. 
It must be decidea in each case in accordance 
with the principles of justice, equity aud good 
ooDsoioDCe, whether the sale ought to be set 
aside or not. ABDUE Haye v. NAWAB Raj, 
B.L.R. Sup. Yol. 911*9 W.R. 196. (F , 20 
VV.B. 120, 7 A. 450 = A.W.N. 1885, 65 ; Appr., 
17 C. 414 : Commented on, 26 B. 543*4 Bom. 
L.R. 249; R., 13 C.W.N. 7i0.] 

(66) —Safe in execution—Objections by jndg- 
tneni’debior —Brocedure — Duly of Court-— 
In this case, the High Court observed that the 
first Court should have made an investigation 
into the circumstances attending the sale which 
was objected to by the judgment-debtors and 
ought not to have relied on the mere report of 
the nazir. The Court of first instanoe had 
failed to arrive at any express findings in refer¬ 
ence to the specific objections made by the 
judgment-debtors against the sale proceedings 
m question, and the High Court ruled that it 
was imperative on the lower appellate Court to 
have taken up each objection separately and 
to have determined it specifically recording the 
reasons tor the finding arrived at in respect of 

it. booKH RAJ Singh v. mooftee tufaz- 

ZOOL HOSSEIN, 2 M.W.P. 142. 

{51)—Act VIII of 1859, s. 226—Application to 
set astdesale tn execution — Irregularity resulting 
insubstantial injury.—In this application under 
6. 256 of Act VIII of 1859, the Principal Sudder 
Ameen, instead of coming to a distinct finding 
as to the existence of irregularity in publishing 
the sale, bad turned his attention to ascertain 
whether any substantial injury bad accrued to 
the debtor. The High Court held that it is 
only if substantial injury be caused by reason of 
irregularity that the applicant can claim to have 
the sale set aside and that, therefore, the Prin¬ 
cipal Sudder Ameen should have first determin¬ 
ed whether there had been any irregularity 
and whether the provisions ofs. 249 had or bad 
cot been complied with ; and, till an irregularity 
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be shown to have taken place, any further en¬ 
quiry would be unnecessary. MUSSAMUT 
PARBUTTY V. GIRDHABEE LALL, 6 W. R.f 
Hie. 125. 

(58)—Safe in execution— Objection by judgment- 
debtor—Material irregularity—Civ. Pro. Code, 
ss. 256,257. —Where a sale has once taken place, 
objection to its being made absolute can be taken 
and disposed of only under s. 256 and s. 257 of 
Act VIII of 1859. In the present case, no material 
irregularity bad been shown to exist, and as, 
under the said sections, applications to set aside 
sales could be made only on the ground of 
material irregularity in publishing or conduct¬ 
ing the sale, it was held that any remedy that 
the appellant may have could not be under any 
of those sections. NiL KOMUL ChuCKER- 
butty V. Shama Soonduree, 6 W.R. Mis. 
Rul. 46. 

(59) — Decree, extent to which enforceable 
against representative—Objection by represen¬ 
tative notan irregularity under s. 256 of Act X 
of 1859-—Where a decree has to be enforced 
agaiost the representative of a deceased person, 
such representative could be held liable only 
to the extent of the property that he might 
have inherited from the deceased. Where the 
representative takes the objection that he has 
inherited nothing, such objection though validr 
could be of no avail unless it had been taken 
before the sale in ezeoution of the decree bad 
taken place, beoauso such an objection is not 
one of those irregularities which would entitle’ 
the representatives, under s. 256, to ask the 
Court to set aside the sale. The High Court 
therefore came to the conclusion that the ob¬ 
jection, in the present case, however valid, was 
not an irregularity contemplated in s. 256 of 
Act Vlllof 1859 ; that consequently the sale 
that had taken place before such objection waa 
raised could not be legally set aside and must 
be confirmed ; and that the only ooutse open 
to the representative to set it aside was by suit' 
in the Civil Court. Chowdhry SHAIKH 
WAHED ALI V. MUSST. JUMAYB, 6 W.R. 
Hie., 116. {Appr., 2 B.L.R., P.B., 73.] 

(60) —Safe in execution~-Omission to attach, 
effect of, when no material injury proved.—A 
sale in execution of a decree for immoveablff 
property cannot be set aside by reason of an 
omission (entire or partial) to attach the pro¬ 
perty, if the judgment-debtor does not show 
that he has sustained any material injury in 
consequence of the omission to attach, Queere, 
—Whether the sale can be set aside on proof 
of material injury ? JOWHUROOZ ZUMMA 
Khan v. Banbe Madhub Ndnddn, 11W. 
R. 226. 

{5\)—Striking of execution case off file, effect 
of, on previous attachment—Act VIII of 1859, 
s. 201—‘ Attachment otid safe,’ meaning of— 
Sale in execution, previous attachment essential 
for validity of—Act VIII of 1869, s, 249, owis- 
ston in sale proclamation of partieularsrequired 
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Sff/e— 'Continued. 

•^0.—Sale in Exeoation of Decree—c<m(d. 

--ft.—SBTTrua ASIDE Sale— c(m<d. 

by% effect of — Sal4 of fromissory notes in custody 
of ColUetcr—Production of notes in Court, not 
esMnlidi —Citi Pro. Code, Act Vlll of 1859 
t, 21Q—Attachment subsisting at time of sale 
—Bight of parties—Priority according to dale of 
atlachment.-^lt was contended in this case that 
the mere etciking ofi of a case in exeoution 
does not necessarily cause the attachment 
previously taken out to become null and void; 
but that, on the case being restored to the file, 
the case is revived with all its incidents, includ* 
ing the attachment, and without fresh process ; 
but, it was held that, according to the decisions 
on a case in execution being struck ofi the file, 
the attachment necessarily falls, in. The at- 
taccment previously taken out by thedefendant 
in this case had ceased on his execution case 
having been struck ofi the file, and be was 
remitted to bis former position of a simple 
judgment-creditor; and had to begin de novo 
and to re-attach the properties before a sale at 
bis instance took place. In s. 201 of Act VIII 
of 1859, the words “ attachment and sale ” 
must be taken together and not distributively, 
and consequently it cannot be said that 
moveable property which has not been attached 
and consequently, cannot be to be in custodia 
fepis,” oan be sold. Bo, no sale in execution of 
a decree can take place either of moveable or 
immoveable property without previous attach¬ 
ment, and a sale bad without previous attach¬ 
ment irregular and illegal. Under e. 219 of the 
Civ. Pro. Code in all oases of intended sale by 
public auction, whether of moveable or immove¬ 
able property in exeoution of a decree, any 
particulars which the Court may think neces* 
sary ought to be specified in the sale proclama¬ 
tion. In the present case, no particulars were 
given, and the High Court observed that, 
though the lower Court would have exercised a 
vrise discretion, if all particulars, such as the 
numbers, the value, the year of the loan, the 
amount of interest due and the rate of interest, 
etc., had been given yet, the omission of such 
particulars, wbioh it was in the discretion of the 
Court to give or to withhold, did not cause any 
such injury to Ibeplaintifis as could enable them 
to sustain an action under s. 269 of Act VIII of 
1859. It wae objected also that the Qovern* 
ment promissory notes belonging to the judg¬ 
ment-debtor wbioh were under attachment in 
this case ought to have bean produced in Court, 
But the High Court held that it was not essen¬ 
tial that they should be brought into the Court 
of the officer oonduoting the sale ; they were to 
all intents and purposes "incustodia Ugis,” 
The notes were in the custody of the Collector. 
Intending purobasers were not prevented from 
inspeoting those notes, and obtaining any in- 
formation as to their value wbioh they might 
require. Under s. 970 of the Oiv. Pro. Code, 
Aot VIII of 1869, the judgment-oieditor whose 
attacbmeot subsists at the lime of sale is en¬ 
titled, aooording to priority of date of attaoh- 
mint, to be satisfied first; and where the 
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-9.—Sale Id Exeoution of Decree—confd. 

-ft.—S etting abide Sale— confd. 

attachment by one patty made under cl. 1 of 
s. 5, Beg. II of 1806, has been subsisting up 
to the date of sale, and an attachment by 
another party whiob, though prior in date, had 
subsequently fallen through and become void 
by his execution case having been struck ofi the 
file, the patty whose aitacbmenb was peediug 
at the time of the sale would be entitled to the 
entire sale proceeds of the attached property. 
Baboo Luchmeeput v. baboo Lekra.i 
ROY, 8W.R. 418. [B..12W.R. 142. 18 C. 

188.] 

(62) —Eircufion of decree—Sale in execjilion 
—“Material irregularity Substantial in- 
Jury—Civ. Pro. Code, s. 311.—Where it was 
found by the lower appellate Court that a sale 
in execution of a decree notified to take place 
at noon, had, as a matter of faot, not been held 
till sunset, aod that in consequence few per* 
sons had attended the sale and the price realised 
by the property sold was much below its pro¬ 
per value ; held that these facts disclosed such 
“material irregularity" and “ substantial ia- 
jury " within the meaning of e. 311 of the Civ. 
Pro. Code, as were sufficient to warrant the 
setting aside of the sale. ALI Baksh v. Sabib 
DIN, A.W.N. 1891, 156. 

(63) — Application to set aside a sale—Act XIV 

of 1882, s. 311 {Code of Civil Procedure)— 
Material irregularity. Order of sale not pro¬ 
claimed by beat of drum—Inadequacy of price. 
—On an application by judgment-debtor to set 
aside a eale under e. 311, Code of Civil 
Procedure, on the ground that the order of sale 
was not proclaimed by beat of drum in conse¬ 
quence of which the property was sold (or an in¬ 
adequate price. Beld, that tbe judgment-debtor 
should have proved by evidence that tbe alleged 
inadequacy of price resulted from the alleged 
irregularity in proclaiming the sale, and no 
such evidence having been given, tbe alleged 
irregularity was not a material irregularity 
within tbe meaning of s. 3il, Civ. Pro. 
Code. MUSAMMAT SUKHRAJ KUAR v. SBEO 
PaRSHAD. 1 O.C. 186. [R., 6 O.C. 61.] 

(64) — Execution of decree —Ctu. Pro. Code, 
ss.Sll and 319 —^ppZicalton to set aside a sale in 
execution—Non joinder of auction-purchaser.— 
Where a judgment-debtor applied under s. 311 
of the Civ.Pro.Code, to set aside a eale, but 
omitted, until after the expiration of thirty 
days from the date of the sale, to join tbe 
auction-purchaser as a party—held that, the 
joinder of the auction- purchaser being essential, 
the application to eet aside tbe sale was barred 
by limitation. Karamat Khan v. MIR ALI 
AHUBD, A.S.R. 1891,121. Uppr., 15 A. 407.] 

{6b)—Warrant of attachment not signed by 
Judge 5ul by Munsarim—Irregularity — Invali¬ 
dity of sale—C iv. Pro. Code, 1669, s. 222.— 
Where a sale of property in exeoation of a decree, 
after attaohmeot made under a warrant signed 
not by tbe Judge but by the Munsarim ol 
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5.—Sale in Execution of Decree—contd. 


5.—Sale in Ezecntion of Decree— contd. 


/£.—Setting aside sale— conid. 


ft.—S etting aside Sale— contd. 


the Court, was set aside in favour of a sub¬ 
sequent purchaser and in the suit of the 
first purchaser against the subsequent put- 
ohaser and others for a declaration of his 
right to have the sale confirmed in his favour, 
the High Court, on appeal, lisld, with reference 
to the terms of s. 222 of the Civ. Pro, Code, 
1859, that the sale to the plaintiff was rightly 
set aside, an appeal by the plaintiff to the 
Judicial Committee was dismissed with costs. 
Ram Dayal v. Mahtab Singh, 7 A 508, 
P.C. (On appeal from, 3 A. 701.) 

(66)—Civ. Pro. Code, 1882, ss. 244 (=s. 
47), 258 ( = 0.XXI, r. 2, new Code)—Sale tn 
execation. of decree—Suit to set aside sale on 
ground of adjustment of decree out of Court- 
Adjustment not certified—Suit not maintain- 
ab/e.—S. 258, Civ, Pro. Code, cannot be taken 
as overriding the clear provisione of s. 244. A 
separate suit to set aside a sale held in execu¬ 
tion of a decree on the ground that the decree 
had been adjusted out of Court, but not certi¬ 
fied in the manoer provided by s. 258. Civ. 
I ro. Code, is barred under s. 244. (3 A. 638. 
J.3 339, D.; 9 0. 788. 14 C. 376. Not F. ; 19 

0.683, 210. 437, 15 M. 302. R.) The negli¬ 
gence of the judgment-debtor to take steps to 
have the adjustment certifisd to the Oourt 
under s. 258, Civ. Pro. Code, cannot give the 
Oourt a jurisdiotion which is clearly barred by 
the provisions of s. 244. It may be that he 
some other relief against the decree- 
holder, for instance, by a suit for damages, 
but he CAnuot maintain a suit which would 
have the effect of nullifying a decree regularly 
obtaiDed id a suit bdtwoda him and tho decree- 
holdec. JAIKAR4N BHARTI V RAOHUNATH 

Singh, 20 A. 2SJ=:A.W.N. 1898, 37. fR.. 13 
177.31 0. 480 = 8 C.W.N. 395 ; D.. 
17 O.P.L. R. 60.] 


(67) Sale in execution of a mortnage-decrei 
— Judgment-debtor's death before sale - 

sale—S. 311. Civ. Pro, 
Cods, 1882 —The omission to bring in the 
representative of a deceased judgment-debtor, 
on the record does not vitiate the sale, such 
omission amounting to an irregularity oulv, 

390. Not P.; 

3®' ^•) The absence of a guardian 
ad LiUm for a minor judgment-debtor stands 
upon the same footing. The description of an 
adult ludgment-dobtor as a minor does not in 
any way affect the validity of the sale nrocsed- 

Sahoo V. Sheikh Kareeu 

^4°* 0-C-159.30 A. 192 = 5 A.L.J. 

253=A.W.N. 1903, 77.] 


(63)—Safe dafv confirmed, viUiity of—At¬ 
tachment by a Court withmt jurisdieti'm. effect 
of—Irregularity in the attac'imint.—Eild. that 
a sale ordered by a Court having jurisdiotion 
and duly confirmed b? it is not invalidatsd by 
proof that the original attaohmsot was made 


by a Court not having jurisdiction. The absence 
of regularly perfected attachment amounts at 
most to an irregularity, whioh does not affect 
the validity of the sale after it has been duly 
confirmed. ADILKHANV. MIRZA MOHAM¬ 
MAD SADIE ALI EHAN, 13 0.C. 43=5 Ind. 
Gas. 798. 

(69) —Civ. Pro. Code, 1882, s, 311—jBwcu- 
fion sale—Disparaging remarks by bystanders 
—No irregularity. —Aots done by bidders or by 
by-standers at a public sale without the know* 
ledge of the Court, or private understandings 
between intending bidders, cannot amount to 
an irregularity in cooduotiog the sale such as 
will tender it liable to be set aside under 8.311. 
Gunqa Narain Gupta v. annunda Moybe 
Borbooanee, 12 C-L.R. 404. [F., 17 0. 
152.] 

(70) —Execution sale—Auction-purchaser in¬ 
timidating intending purchasers. — Where a 
decree-holder applied for avoiding a sale in ex¬ 
ecution of a decree on the ground that the auo* 
tioD-purcbaser had dissuaded or prevented pec* 
sous from bidding for the property at the sale, 
held, on the facts, that there was no valid 
ground for setting aside the sale. LALMAN v. 
RAPULAL. A.W.N. 1882, 138. (A.W.N, 1881, 
106, A.W.N. 1882, 39, 7 0. 316. D.l 

(71) —Execution against estate of deceased 
judgment debtor Seal heir, not mode party^ 
Irregularity—Oiv, Pro. Code, 1882, s. Sll— 
Sale setting aside of—limitation Act, 1877, 
sch. II, art. 12 (a)—Sale without notice to legal 
representative—Nullity or voidable—Auction- 
purchaser, liability of—Enquiry into defect or 
legality of sale—Relief prayed for, inconsistent 
with previous sale—Necessity for setting aside 
sale—Suit for setting aside sale and for conse¬ 
quential reliefs—Suit for redemption — Mortga¬ 
gee purchasing property at auction-sale held 
under third party's decree—Safe, irregular, 
effect o/—Limitation.—Where a decree had 
been made against the judgment-debtor and 
after bis death, application for execution was 
made against bis estate and against a person as 
heir, who was in fact not the heir, and without 
notice to tho proper heirs the property was sold, 
held that such a sale can only be set aside in 
the regular way by proceedings under s. 811, 
Oiv. Pro. Code, or by a suit within a year from 
the date of the oonfirmatiou of the sale as pro* 
vided under art. 12 (al, soh. II of the Limita¬ 
tion Act of 1877. (9 B. 86. D.) [Expl. and R., 30 
0.142=7 C.W.N. 305; Expl., 6 C.L J. 670; B., 
7 C.W.N. 591, 32 C. 193, P.0.=90.W.N. 226 
= 2 A.L.J. 190 = 32 I.A. 1. 25 A. 214 = A.W.N. 
1903,21.] The facti that the Court proceeded 
with the exeoutioQ upon notice to a person not 
the legal cepresentative is an error of judgment, 
and does not amount to an adjudioatioa with¬ 
out jurisdiotioo so as to render the sale a nul* 
lity. A sale oannot be treated as a nullity 
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Sale —continued. 

-S.—Sale in Ezeeotion of Decree—oon/^. 

-fc.—SETTING ASIDE SALE—COnM, 

merely because it is irregular or illegal. [F., 
27 M. 504. 1 8.L.R.98. U.B.R. 1907. 2od Qr. 
Civ.Pro.Code, 311; R., 25 A. 214, P.B. = 23 

A. W.N. 21. 26 A. 152. 25 A. 347=1903 A. W. 
N. 361. 26 A. 57. A.W.N. 1904. 110=26 A. 
522,2C.rj,J.241=9 0.W.N. 1046. P.B.. 2C.i:i. 
J. 259 = 9 C.W.N. 1065 = 33 0-352. P.B.. 6 C. 
L.J. 647 = 12 O.W.N. 590, 11 C.W.N. 1011 = 6 
C.L.J 320=35 C. 61. P B.. 5 C.L.J. 696 P.B. = 
11 C.W.N. 756 = 34 0. 811 = 2 M.L.T. 371; Expl. 

£ D., 2 C.L.J. 384=9 C.W.N. 956; D., 32 C. 
296,P.C.=82 I,A. 23 = 1C.L.J.584 = 90.W.N. 
201=7 Bom. L.R. 1 = 2 A.L.J. 71. 5 C.L.J. 
686, 5 C.L.J-385 = 34 C. 241.] A purchaser 
at an execution sale, who is a stranger to the 
suit, is not bound to enquire into its accuracy 
or to judge of its legality, aud is justified in 
believing that the Court has done all that 
which the law requires. [Rel. on, 5 Bom. L. 

B. 799 = 28 B. 125.] A party seeking relief 
incoDBistent with a previous sale must nray 
to set it aside. [F., 24 A. 467; B., 8 G W N. 
876,] The one gear’s limitation prescribed by 
art. 12 (d) of the Act of 1877. is not confioed 
only to suits, which seek no relief other than 
a declaration that a sale ought to be set aside, 
but applies also to suits where other relief is 
sought wbiob can only bs granted on annul* 
ment of tbesale. (13 I.A. 81, Apol.; 14 B. 279. 
Disappr.) [R.. 5 C.L.J. 696, P.B. = llC.W. 
N. 768 = 34 0. 811=2 M.L.T. 371. 12 M.L. 
J. 390; Expl. <t D., 1 A.L.J. 53; Exol. 
38 P.B. 1907 = 13 P.L.R. 1908; R., 29 C. 36 ] 
Where a mortgagee purchases the mortgaged 
property at an execution sale held under a 
money decree of a third person and tbc sale is 
liable to be set aside for some irregularity, a 
suit for redemption of the mortgage is not 
maintainable before getting the sale cancelled 
by a suit or proceeding to which the original de¬ 
cree-holder is a party, MaLKAR-TUN bin SHID- 
RAMVPFA PASARfS V. NaRHARI bin SHIV- 

APPA. 8 C.W.N. 10=2 Bom. L.R. 927=27 1. 
A.216=26B. 387. P.C. = 10 U L.J. 368=78ar. 
789. [Expl. d D.. 23 A.W.N. 61, 24 A.W.N. 
36=1 A.L.J. 63 = 28 A. 316; F.. 31 0. Ul = 7 
C.W.N. 688; R., 30 0.433.30 0. 990 = 7 O.W. 
N. 864, 32 M. 72-6 M.L.T. 99 ; Cited, 
P.R. 1902.] 

(72)—Ciy. Pro. Code, s. 313— Appliention to 
set aside aale-^Incutnbrance in excess of market 
value.—‘\n application was made under 8.313 to 
set aside a Court-sale on tbc ground that tbore 
was a mortgage on the property in excess of its 
market value. Beld, that there wis no ground 
for setting aside the sals under s. 313 The fast 
that (be property was fully ineumbsred was 
not suffioient to sustaiu a plea that the person 
whose property it was bad no saleable interest 
in it under s. 313. There was always the equity 
of redemption remaining. What the section 
oontemplated was that either the judgment- 
debtot had no interest at all, or that the interest 
WM not one he onuld sell. The faot that the 

C. lX-16 
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property might fetch little or nothing, if sold, 
did not affect the question. 8ANT LAL v. 
RAM.JI Das, 9 A. 167=A.W.N 1887, 6. (8 C.L. 
R, 463, D.\ 9 C. 506, R.) [R., 5 L.B.R. 58.] 

173)'—Executionojdecree—‘Attachment of prO' 
perty in execution of decrees of several Courts— 
Sale by Court of lower grade, invalidity of — Civ. 
pro. Code, s. 235.—Where immoveable property 
is attached in execution of the decrees of a Dis¬ 
trict Judge and a District Munsifi subordinate 
to him, the latter has no jurisdiction to order 
its sale, and a sale held by him would be invalid 
and liable to be set aside. AGHORE NATH v. 
Sh.VMA Sundari. S a. 615= A.W.N. 1883 167. 
(4 A. 359. F.) [^7o< F.. 19 C. 651 ; Appr., 18 A. 
348 : R., 22 B. 88, 13 C-P-L R. 145.] 

(741—Cto. Pro. Code, 1832, s. 411 (=0. 
XXXIII, r. 10, new Code) — Invalidity of 
sals to recover Court-fees not realty due—Suit 
for possession by prior mortgagee —No suit neceS' 
sary to set aside sale.—A sale beld for Court- 
fees wrongly believed to bs das to the Crown, 
while they were not actually so due. is invalid, 
as the order for such sale is ultra vires. In 
such a case, where a prior usufructuary mort¬ 
gagee of the property sold brought a suit for 
recovery of possession, held that be was onti- 
l lcd to his claim, eveu though be did not ask as 
a relief in the suit that the sale should be set 
aside BALWANT RAO v. MUHAatUAD HUS¬ 
AIN, 15 A. 324-A. W.N. 1883 140. (12 C 307,R.) 
[F.. 16 A. 5 ; R., 19 A. 308, 163 P.L R. 1901, 
26 A. 346 = A.W.N. 1904, 35 = 1 A L.J. 53.] 

(75)— Application to set aside—Civ. Pro. 
Code, 1881, S3. 214, 311— Agreement to pay on 
certain date —Firfeiture—Court ol Equity.when 
to interfere—Contract, essence of—Intention.— 
Whore an agreement secured is simply r>ne for 
the payment of meney, relief is afforded against 
forfeiture ou tbc ground that such conditiou 
and forfeiture are intended merely as a securi¬ 
ty for the payment ofm^ney. It oannot be 
affirmed as a general rule that equity will 
relieve against forfeitures in all cases where 
compensatiou can be inide. If forfeiture is 
occasioned by accident, fraud, surprise or igoo- 
rancs, a Court of Equity will interfere and 
relieve against forfeiture so caused, but a Court 
of Equity will refuse bo aid a defaulter, if the 
forfeiture is wilful or is tha result of gross nogli- 
gonco. Whether the time of perforruance fixed 
by an agEsemeot is of tho essence of the contract 
or not, depmis upon the intmtion of the par¬ 
ties. It mast bo ascertained wbothar, in faot, 
the performance of the cinbract by one pirty 
was meant to depend upon tbc other party's 
promise being fulfilled by the day named there¬ 
for, or whether a day was named merely iu 
order to secure performanoe within a reasonable 
time. If the former is found to hvve been the 
intention, no relief can bi olaimel against for¬ 
feiture : if the latter is found to have bssn the in¬ 
tention, equity will not refuss relief, if tbs pro¬ 
mise required to be performod was performed 
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-i.—S etting aside Sale— con<d. 

^vithin a reasonable time. When the parties 
agreed that, if the judgment-debtors pay a 
certain sum to the decree-holder within one 
month, the execution sale shall be set aside: 
held, that the intention of the parties was that 
performance within the prescribed time was 
essential. Even if performance within the time 
bad been merely material and not esseutial, no 
relief could he granted, unless the delay which 
occasioned the default was satisfactorily ex¬ 
plained and accounted for. Such an agreement 
is a valid and enforceable agreement. HaR- 
AKH SINGH V. SAHEB SlNGH, 6 C.L.J. 176. 
(29 C. 677, R.) [D., 9 C.L.J. 251=36 C. 

422 = 2 Ind. Cas 338.] 

{1C)'•Debt due on mortgage transaction— 
Attachment of property—‘Sale for instalments 
subsequently due by the same debtor —Second 
attachment, if necessary. —Where property 
which bad been already under attachment at 
the instance of a creditor to enforce part of a 
debt accrued due in a mortgage transaction at 
an earlier period, was sold in execution of his 
decree for instalments subsequently due by the 
same debtor, held that a second order of attach¬ 
ment would bean empty formality and was not 
necessary to validate the sale. DOSIBAI v 
ISHWARDAS Jaqjivandas, 13 B. 222 P C = 
18 I.A. 22 = 6 Sar. 10. 

(77)—Acf VIII of 1859, s. 295—‘Attachment of 
tmmoveables by Court other than that passing 
decree—Invalidity of sale subsequently follow- 
—^The attachment of the immoveable pro¬ 
perty in this case was bald to vitiate the sale 
that followed upon it, because it had been 
effected by a Court other than that by which 
the decree was passed aud that before the decree 
had been sent to it for execution. It has been 
held that a sale of immoveable property in 
execution of a decree which property is situated 
beyond the jurisdiction of the Court making 
the decree, will net be good unless it has been 
made in strict observance of the procedure 
prescribed by s. 286 of Act VIII of 1859, and, 
iQ accordance with such rulings the attachment 
in this case was to be deemed to be insufficient 
to support the subsequent sale. SSURUTOOL- 
Merdha V. GooRoo Churn Dass. 8 
V.R. 310. [J’., 9 W.R. 388.] 

(78J—Process of attachment and sale—Distinc¬ 
tion between moveable and immoveable 'property 
—SimuUaneo'Us issue of attachment and sale of 
immoveable property, mere irregularity not 
vitiating safe.—8s. 235 and 239 of Act VIII of 
1859 prescribe the mode in which attachment of 
real property is to be made; and reading these 
sections with s, 250, which prescribes that, in 
the case of moveables, process of attachment 
and sale may be issued successively or simul¬ 
taneously, it should be taken that, in regard, to 
landed property, the process of attachment and 
sale is intended to be successive; yet, if the 
attachments have been made bona fide, and the 
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sale proclamation duly issued with sufficient 
interval as of 30 days, as required by s. 249, 
the mere irregularity of the proclamation 
having issued simultaneously instead of suoces- 
sively, would not be a sufficient ground for 
cancelling the sale, as no material injury could 
accrue to the debtor thereby. HUROO SOON- 
DUREE DBBIA V. BROJO GOBIND SHAHA, 4 
W.R. Mis. 11. 

(79)—Acf VIII of 1859. ss. 236, 259, 285— 
Execution of decree in different district — Copy 
of decree not forwarded—Illegal sale — Objec' 
tions fftirdparftes.—Where in execution of 
a decree against a judgment-debtor’s estate in 
a different district, a prohibitory order under 
s. 235, Act VIII of 1859, was passed, and no 
application was made under the provisions of 
8. 285 and no certificate was forwarded to the 
Court by which the decree-holder wished the 
decree to be executed, and subsequently^ 
without further procedure under s. 285 aud the 
sections following it, and without further 
attachment, the property is sold and a certifi¬ 
cate under the provisions of s, 259 la not 
granted to the purchaser, the sale is illegal, and 
there is no valid transfer of right, title and 
interest in the property. S. 256 of Act VIII 
of 1859 refers to objeotionsChj judgment-debtors 
who must prove, to the satisfaction of the 
Court, that they have sustained substantial 
injury by reason of irregularities, before a sale 
cao be set aside. That section does not apply 
to third parties who have purchased at a sale 
regularly conducted, and after all the formali¬ 
ties prescribed by the law had been observed 
by them. LUCHMEEPUT SiNOH DOOGDR V. 
Mdktakasheb Debia, 9 W.R. 388. [Re- 

versed, 10 B.L R. 214, P.C. = 17 W.R, 289=14 
418^]*‘ 20 0. 

_ (80)—Oijeefton fo sale proceedings — Allega- 
tion of irregularity of notification of sale and 
attachment—Proof of non-service essential — 
ilfisconducf of decree-holdernot sufficient ground 
for setting aside sale. —Before a sale is confirm'' 
ed, any party raising objection to the regulari¬ 
ty of the sale should be permitted to adduce 
proof of noD-eervice or insufficient service, and, 
if the evidence should be considered to bo cre¬ 
dible, the Court should further enquire whether 
any material injury was caused to the debtor 
thereby. The misconduct of the deoree-boldec. 
even if true, may be a good cause of action, but 
cannot be a ground for setting aside the sale, 
which can only be done summarily if irregula¬ 
rity in the sale proceedings resulting in material 
injury to the debtor be proved. RbTHBUN- 
JDN SINGH V. LIITTURJBET SiNQH, 4 W.R. 
MU. 9. 

(81j— Execution of decree — Irregularity" 
bale—Suit by judgment-debtor to set aside sale 
~^Civ. Pro, Code, 1859, s. 267.—An irregula¬ 
rity in execution proceedings, whioh did not 
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ptejudice the judgment-debtor, does not vitiate 
a Bale. Where execution v?ae taken out on an 
earlier decree in appeal (which was afterwards 
reversed) and continued even after a final appel¬ 
late decree wae passed, held, the irregularity 
was one which did not prejudice the judgment- 
debtor. Held that a suit by the judgment- 
debtor to set aside a sale under the above 
oiioumstances, on the ground of nullity, was 
not maintainable with reference to Act VIII 
of 1859, 8. 267. GhazI v. Kadir Baksh, 1 
A. 212, F.B. 

(82)— Execution of decree—Sale in execution 
•^Confirmation of sale—Otjeciion that properly 
is not liable to attachment —Ctt. Pro. Code, 
88. 278 , 311, 312.—An objection that a sale of 
property in execution of a decree should not be 
confirmed, but should be set aside, on the 
ground, that the property was not liable to 
attacbment as tbe objector was not a party to 
the decree, is one that cannot be entertained 
under s. 311, Civ. Pro. Cede, especially when 
tailed for tbe first time in Appeal. 8ucb an 
objection ought to be raised at tbe time of 
attachment. KUB LAL v. Kanhia Lal, 7 
A. a6S»A.W M. 1885, 52. [ii.. 19 B. 276.J 

(63)—Judgment-debtor's property — Lien.— 
A decree-holder is net precluded (rem taking 
any of his judgmeot-deb'ot’a property in exe¬ 
cution of his decree merely because be bad a 
lien on particular properties. Ra.TA LaL-TEE 
V. SADIT HOSSEIN, 4 M.W.P. 99. 

(84) - Ctv- Pro. Code, Act VIU of 1859, 
M. 262— Sale of decree—Subsequent attachment 
and sale of that decree—Objection by purchaser 
disallowed— Sale notmere irregularity. —A sale 
in execution of a decree transfers to tbe pur¬ 
chaser nothing mote than tbe rights and iute* 
rests of tbe judgment-debtor at the time of tbe 
attachment and sale, and s. 252 of the Code 
(Aot VIll of 1669) does not prohibit the enquiry 
into tbe extent of those rights or declare tbe 
owner of property attaobed in execution of a 

decree paseed agaioat a third party, incompe¬ 
tent to assert bie claim by suit. The sale of 
moveable property belonging to a third party 
in execution of decree ie not a mere irregularity 
within tbe meaning of e. 262 of the Civ. Pro. 
Code, and the owner of property so sold is 
entitled to sue for its restoration or lot dama¬ 
ges. 8HAM Bunder Das v. Rahbbm buksb, 
6 M.W.P. 262. 

(66)—Execution sale—Sale of properly not 
belonging to judgment-debtor—Suit for restora¬ 
tion—Irregularity—Act VIII of 1859, ss. 261, 
262.—-The sale of moveable property belonging 
to one man, under an execution of a decree 
a([aiost another, is not a mere irregularity 
within the meaning of e. 262, Aot Vlll of 1869. 
Ai the sale is only of the rights and interests of 
debtor, when the sale becomes absolute, it 
t(|ipiMAn only each rights and intereets, end tbe 
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owner is entitled to sue either for tbe restora¬ 
tion of tbe property specifically, or for dama¬ 
ges. Where the owner asks either, for the 
property or for damages, it is in the optiou of 
tbe Court to award him either, according to its 
own view of tbe justice of tbe case. Moha- 
NUND HOLDAR V. AKIAL MEHALDAR. 9 W.R. 
118. 14 W.R. 120.6N.W.P.252; Cons.. 

9 B.H.C. 92; i?., 6 L.B.R. 58, F.B. = 3 Ind. 
Cas. C72. J 

(86) — Execution case — Transfer of. from 
Subordinate Judge’s Court to District Court — 
Jurisdiction—Civ. Pro. Cede, Act VIII of 
1859, s. 6—Sols of property in portions—Dis¬ 
cretion of earecuftn^ Court—Sale cf portion of 
judgment debtor's property sufiicient to satisfy 
decree—Whole properly sola — Irregularity — 
Substantial injury.— 8. 6, Act VIII of 1859, does 
not authorize the District Court to remove to 
itself or to transfer to any other Court proceed¬ 
ings in a suit which have been already com¬ 
menced and entertained in any Court subordi¬ 
nate to itself. It was held that the District 
Judge had no jurisdiction to call up an execu¬ 
tion case Irom the file of a Court suboedi- 
nate to bis own Court. [Appl, 16 C. 177; 
i?.. 23 M. 314 = 10 M.L.J. 51 = 32 C. 875 = 
9 C.\V.N. 705.] It is within tbe discretion of 
an executing Court to direct tbe sale of tbe 
judgment-debtor’s property in portions, even 
though it bad been attached or proclaimed as 
an entirety. It is damage to a person to have 
bis whole property sold against bis will to 
satisfy the claims of a creditor when tbe sale 
of a imaller portion would be sufficient for tbe 
purpose. So, where in execution of a decree, 
tbe whole of tbe judgment-debtor's property 
was ordered to be lold instead of a portion which 
would be sufficient to satisfy the decretal debt, 
held that the irregularity was one causing 
substantial injury to tbe judgment-debtor. 
MOULVIE ABDOOL HYE V. MACRAE, 23 W.R. 

1 • 

(87) —Sx^cution o) decree — Decree fer sale of 
morigaged^property and for costs^ Execution for 
whole amount of decree against cUur property 
of judgvient-debtor—Suit to set aside sate^Civa 
Pro. Code^ ss* 311 and 812.—In ezecutioQ 
of a decree (or tbe rale of mortgaged-propetty 
and for costs, other property of the judgment* 
debtor was attached and solde On the objection 
of the judgmeot^ddbtort it was cveDtuaily 
decided by the High Court that such property 
was not liable to attachment and sale under 
the decree. In the meanwhile, however, tbe 
property had been sold and the a^le confirmed* 
Inaauitbytba judgment-debtor, againet the 
purchaser, to set aside the aale on the ground 
that tbe property was not saleable uoder the 
decree ; held fa) that tbe decree as to costs was 
a pereonal one, and could be executed against 
the person and other property of the judgment* 
debtor; (6) that tbe attachment and sale were 
yalid as they were made in respect of tbe 
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costs as well as of the priaoipal and interest 
decreed. (Per Oldfield, J., Mahmood, J., 
dott6(ing). Held, also per Mahmood, J. 
(c) that such a suit would lie, and was not 
open to any preliminary objection (B.L R. 
Sup. Vol. 911, F.) ', (d) that the decision of the 
High Court, that the property was not saleable 
in execution of the decree, being one between 
the judgment-debtor and the decree-holder, 
and having been subsequent, not only to the 
sale, but to the confirmation of it, cannot be 
used against the purohaser, especially as it did 
not decide anything as to the nature of the 
decree as to costs; (e) that as the attachment 
was in respect of the whole amount of the 
decree, and not for costs only, and as there 
were no separate proceedings in regard to the 
personal decree against tbs judgment-debtor, it 
was doubtful if the attachment, the notification 
of sale, and the sale itself, were valid ; but that, 
in any case, as these objections were objections 
cognizable under s. 312 of the Civ. Pro. Code, to 
the confirmation of sale, a suit to set aside the 
sale on such grounds alooe, is prohibited by the 
last part of s. 312. Raghubab Dayai, v. 
ILAHI BAKHSH. 7 A. 430-A.W.N. 1883, 63. 
[F., 10 A. 127.] 

(68J— Decree for possession— Execution — 
Demarcation by Atneen— Objectiou'-Regular 
suif.—In execution of a decree for possession of 
l&Qds, th6 Court excoutiog the decree deputed 
an Ameen to demarcate tho lands decreed, and 
make over possession of the same to thw plain¬ 
tiff. The Amoen aoeotdiogly did so. and a year 
after that the defendant objected that in exe¬ 
cution of the decree lands in excess of tho 
quantity actually decreed have been made over 
to the plaintiff, and that he was ignorant of 
the demarcation made by the Ameen. Held, 
that a separate suit would not He to rectify an 
error caused by an executing Court, and that 
the defendant must in execution proceedings be 
given an opportunity to substantiate his objeo- 
tlOQs, and to show chat tho Ameea’s proceedings 
were held in his absence, and without notice to 
him. The Collector op Monghyr v. 
BHOBANI Pershad, 25 W.R. 183. 

(89)—Safe in execution-Suit by judgment- 
debtor to set aside—Burden on judgment-debtor 
of proving irregularity —O'nission to give notice, 
whether vitiates sale. -Plaintiff, the present 
respondent, sued to set aside ths sale of certain 
land at which defendant-appellant had pur- 
ohasod it. Plaintiff obtained a decree in both 
the lower Courts. On second appeal it was 
urged that the plaintiff, who alleged that there 
had beau an irregularity, was bound to prove 
It, whereas the Principal Sadder Ameen had 
thrown tho onus on the defendant, and that 
supposing an irregularity proved, it was not of 
a nature to cause any loss or damage to the 
judgmeot-debtor. andoeuld not therefore justify 
a reversal of the sale. Both points were decid¬ 
ed by the High Court in favour of the appel- 
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lants. Where it is alleged that the necessary 
notices have not been affixed previous to the 
sale, the onus of proving the default in affixing 
the notices lies upon the judgment-debtor, and 
not upon the auction-purohasec, Also though 
under certain circumstaoces, the non-issue of a 
notice may be an ircagnlarity, still it is nob one 
that can go to vitiate a sale. MUSST. NdpDSA 
V. SYUD MAHOilED AKBAB GaZBE, 2 W.R. 
74. 

(90)—Sfriftinj off an execution petition.-^ 
After the striking off of an execution case, the 
omission to re-issue the necessary processes 
required by law, i<> not a material irregularity. 
BisHEN Dyal Singh v. Sreemutty ehu* 
DEBUDn, W.R. 1864, 359. 

{9X)—SaU-^Adjournment of properly notified 
sale—Civ. Pro. Code. 1859, s. 256—i^oftce of 
safe alter decree-holder's death—Irregularity— 
hegality of sale, — An adjournment may be 
made of a properly notified sale with the 
consent of the parties. A sale could not be set 
aside under s. 256. Act VIII of 1859, on the 
ground that the notice of sale was issued at a 
time when the original decree-holder was dead 
and before any person bad come in to get him¬ 
self registered as decree-holder, unless it was 
clearly proved that the judgment-debtor sus- 
^ined injury by reason of the irregularity. 
GOBIND CHUNDER AOOCH V. BAMDN DOSS 
MOOKERJBB, 22 W.R. 481. 

{^2)—Execution sale—Notice of sale—Uncer¬ 
tainty — Adjournment of sale — Discretion of 
auctioneer—Notice of higher bid to auctioneer— 
Reading notice o fliens on estates sold—Practice, 
—The inam village of Chandaupuri wa9 soldi 
order of Oouct, in ezeoudoD of a deoree, by 
public auotioDe The Dobice of sale stated that 
the sale would begin at either place Miligam 
or Ohandaopuri. but would be completed at 
Ualigam* Held that the notifioatioQ was not 
likely to cause any injury to the judgment* 
debtors and that the unoertaioty in the notice 
of sale was nob such an irregularity as to entitle 
them to have the sale set aside. There is no 
rule which comoels an auctioneer to olose the 
auction on the 6rit day. It must be left to hie 
judgment to do so when he thinks fit, and muob 
io such cases will depend upon the nature of 
the property and the oiroumstances of the sale. 
There is no obligation on the part of an 
auctioneer to adjourn the same simply beoauee 
a person sent him notice to say that be was 
ready to make a higher bid. The mete faot of 
Karkuns reading aload notices of liens on pro* 
perfcy about to be aold by au'stion is nob suoh s 
material iccegulariby as to reduce the value of 
the property and thereby vitiate the sale^ 

Govind Hari Valekar V. Bank op India j 
Bank op India v, Raoo Narayan, 4 B.H.O, 
A.C. 164. 

(93'—Civ. Pro. Code, AH VIII0/1859, s,266 
—Szle of property—Irregul^rity^Substantial 
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not be sold on that day or for several days after, 
and it would be unreasonable to expect them 
to wait so loag even if they then understood 
that the sale was postponed. This would be 
an irregularity which would vitiate the sale of 
the property had it in fact, been sold at an 
undervalue for want of bidders. BYKONT 
Nath Sandyal v. Jugqut Mohun Shaha, 
2IW.R. 240. 

(99) —Execution sale —Jni'isdietion—Setting 
aside of—Irregularity —Notice.—Where an exe* 
outioQ sale of an estate in ths towjea of Nuddoa 
was confirmed, fifteen mouaibs of which were 
in the 24 Pecgunnabs, the question as to how 
far those mouzihs were conveyed to, or a valid 
title to them was created in favour of, the pur¬ 
chaser, was held to be one which must be raised 
between him and the judgment-debtor iu a 
gace other than the High Court, and that the 
High Court should not set aside the sale upon 
this ground in exercise of their powers of super* 
intendence- It is nob because an estate has beeu 
sold at auction for less than its market value 
that the judgment-debtor is entitled to have 
the sale set aside, and the property put up for 
sale again. He mustshow that suohinadequate 
price has been directly and presumably the 
result of the irregularity in the sale of which he 
complains. Where the Suddet Kutohery of the 
Zsmiodar was bsyond the District Court’s 
jurisdiction, hsld that the publioation of the 
notice of sale at one of the inferior Cutoheries 
was legal and sufficient. HUBEEUOOL HOS- 
SEm V. Mr. W.O. allender. Manager on 

Land Mortgage bank 

14 W.R. 44. 

(100) Court-sale —li’/'aui—Benami purchase 
“-Nufice.—Where immoveable property of con¬ 
siderable value was sold for Rs. XI in execution 
of a decree lor Rs. XT-IX-O, aud purchased by a 
relative of the decrea-holdec benami for him and 
without notice of sale to the judgment-debtor : 
AieRi, that all these circumstaoces taken to¬ 
gether amounted to a fraudulent dealing with 
the property, and the sale was couseqneatly set 
aside on the judgmant-debtor paying the decree 
amount. Where the judgment-debtor does not 
reside on the land attache!, but lives in a 
different district, the affixing of the notice of 
attaobmenb in a not very conspicuous part of 
the land is not sufficient to satisfy the require¬ 
ments of justice. Gobind Ohunder Moo- 
KERJEE V. Ram mohon Chatxerjee 25 
W.R. 364. 

(101) —Ben?. Reg. XLV of 1793. s. 12 — 
Irregularity in failure to comply with require- 
vieni’ of section-Beng. Reg. VII of 1825, s. 5 
“O rscfion to irregularity when to be raised.— 
A rt».. was brought in 1852 to set aside an 
ei'tfc • jon-sale made in 1811. on the ground of 
irwgularity in not complying with the pcovi* 
S 10 Q 8 of Ben. Reg. XEiV of 1793. s. 12, foe the 
due pubheatioa of the sale. A summary suit, 
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under Ben. Reg. VII of 1825, 8. 6, had been 
brought shortly after the date of the sale by 
the judgmsnt-debtor. to set it aside, on the 
ground of ioadequaev of the purchase-money, 
which suit was dismissed. There was no allega¬ 
tion in that suit of any irregularity in the 
publication of sale. It appeared, from the 
evidence in the suit of 1852, that the notice of 
sale was affixed at the dwelling-house of the 
judgment-debtor, the place where his reots 
were paid but whioh wai nob part of the estate 
sold. It was nob pleaded, in the suit of 1853, 
that there was a town or village, where the 
notification could ba fixed as required bye 12 
Ben. Rag. XLV of 1793. The Sudier Dewanni 
Court hold that there had beeu an irregularity 
iu the publication of the uotioe of sale, as it 
was not made within the ambit of the estate 
sold, aud set the sale aside on that ground. 
Upm appeal, held by the Judicial Committee, 
reversing such decces, first, that, as it did nob 
appear that there was any town or village with¬ 
in the pergunnah at which notification requited 
by the provisions of Ben. Reg.XLV of 1793,s. 13, 
could be affixed, there had been no irregularity 
in posting the notice at the house of the judg¬ 
ment-debtor, so as to vitiate the sale; and, 
secondly, that, even if there had been an infor¬ 
mality intbat respoct, it ought to have been 
objected to in theBummsry suit brought in 
1841, and oould not be opened eleven years 
afterwards. LAMB v. BEJOY KISHEN DASS, 
8 M.I.A. 427»1 Sar. 803. 


(103)— Execution sale, setting aside of—Trre- 
guhrityand injury,iiecessaryconnection bettoeen 
— Ciu. Pro. Code, 1882, s. 311.—In the absenoe 
of evidence to connect an injury with an 
irregularity funder s. 311 of the Civ. Pro. 
Code), the one must, to justify the setting aside 
of an execution sale, at least flow reasonably 
and naturally from the other and be attribut¬ 
able to it alone. TRIPURA SUNDARI v. DUBGA 
CHURN Pal. tl C. 74. [R., ll o. 658, 11 A. 
333 = 9 A.W.N. 116.] 


(103)—Srffinp aside sale in execution of de‘ 
— Material' irregularities—No substantial 
injury. —Where there were prove 1 to have been 
material irregularities in an execution-sale, au 
application to sat aside ths sale was refused, as 
it appeared that the applicant bad been present 
at the sale and purohased the property himself 
and that ao subitantial injury bal resulted 
from the irregularities. BANDY ALI v. 
Madhub Chunder Nag. 8 C. 932. [R., 
5 M L.J. 70, 11 A. 333=9 A.W.N, 115.] 


(104)-Ciu. Pro. Code. 1877. ss. 290, 311- 
Proclamition published less than 30 days before 
sale—Material irregularity —Sale, setting aside. 
—Publication of a sale proolamatioa leas than 
30 days before the date of sale is a material 
irregularity, ou acoount of whioh the sale may 
be set aside, provided that substantial damags 
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haa been oooasioned hj reason of that irregu* 
larity. ABDUL NOSSIA v. DOOLAL DAS, 11 
■C.L.R. 308. (7 C. 39=8 O.L.R. 369, F.) 

(105)—Siecttfion of decree—Sate within 
thirty days of fixing upproclamatim-^Material 
itregularity—Civ. Pro. Cods, ss. 290, 311.—The 
infringement of the rule in s. 290 of the Civ. 
Pro. Code, is an illegality vitiating a sale in 
execution of a decree, and is something more 
than a material irregularity in publishing and 
conducting a sale, to which s. 811 refers. 
Bakhsbi Nand Kishorb V. Malae Chand 
7 A. 289 = A.W.N. 188S, 42. [m F., 14 m’ 
227, F., 14 0. 1,9; A. 511; Cons., 5 M.L.J. 70 ; 
li., 10 A. 506, 11 A, 833. 12 A. 440, P.B 12 
A. 510, F.B.. 21A. 196, P.O. U B R. 1907, 
2nd Qr., O.P.O. p. 9 = 14 But. L.R, 96; D., 18 
Cs 496* ] 


(1061—Ctv. Pro. Code, 1882, 53 . 290, 311 ( = 

O. XXI, rr. 68,90)—Siecufion of decree—Sate 0 / 

twmoveoWe property wif/im 30 days ofproelama- 
tion—Nol merely irregular but also illegal— 
Substantial injury need not be proved.—Per 
Edge, C.J, —The sale of immoveable property 
in execution of a decree, which takes place 
before the expiry of thirty days, without the 
consent of the judgment-debtor, is an illegality 
and amounts to more than an irregularity in 
the conduct of the sale, and there is no 
neoesaity for the judgment-debtor to prove 
substantial injury for setting aside the sale 
as void. Per Brodhurst, J. contra. Ganoa 
Prasad v. Jag Lal Rai. 11 A. 3a3 = A.W.N. 
1889, 115. (10 I. A. 25, 7 C. 34, 7 C. 466. 11 C. 

74, 7 0. 730. 8 0. 932, A.W.N. 1885. 304, 9 A. 
511, 7 A. 289, P.) [ATof F., 14 M. 227. 21 A. 
311 = 19 A.W.N. 84 : P,, 12 A. 96, 12 A. 440, 

P. B.-IO A.W.N. 103. 12 A. 510, P.B.. 5 C.L. 
J. 687. 6 M.L.J. 70, 18 A. 37, 21 A. 140, 29 A. 
196. P.O. ; D.. 18 0. 422.1 


(101)—Execution sale—Material irregularity 
—Inadequacy of price—Misleading of bidders. 
—Where there is an allegation that a material 
irregularity in the conduct of a sale in execu¬ 
tion ol a decree took place, by reason of the 
eaid sale having been held two hours earlier 
than that announced in the notice, and that in 
ooneequenoe, the judgment-debtor was serious¬ 
ly prejudiced aa his property was sold for an 
inadequate price; it ie the bounden duty of the 
Court to take evidence upon that point, and 
after considering the whole case, to determine 
whether, in fact, bidders bad been prevented 
from attending and, oonsequently, an irregu¬ 
larity of a material kind bad occurred ; and. 
if it were establiehed upon that evidenoe. that 
the irregular departure from the terms of the 
notice had misled purohasers, and also that the 
prioe was inadequate, the Court ought to set 
aside the sale KHODBJa BIBEB v. Ram 
NABAIM DAM, 12 W.R. 8tl. 


(lOSI-Aof VIII of 1869, 3. 266-OAanye in 
iaU^ogrammo—Irregularity. —Three estates 
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which bad been advertised to be sold in a cer¬ 
tain order in execution of a decree were sold 
out of that order as per lot bundae without the 
consent of the judgment-debtor. Pteld that 
the change in the sale-programme under the 
ciroumstances without notice to intending 
parties and without the express consent of the 
judgment-debtor was a substantial irregularity 
in the conduct of the sale under s. 256 of the 
Civ. Pro. Code, and that the sale in consequence 
be set aside. POKHRAJ SINGH v. GOSSAIN 
MUNRAJ POOREE, 12 W.R. 28i. 

(109)—Ejecttfton sate—Sale not held on day 
originally fixed—Notice—Irregularity—Injury 
to judgment-debtor.—\f\xoce the property of a 
judgment-debtor is sold in execution of a decree 
against him without further notice on a date 
subsequent to that originally fired therefor, 
and especially when the decree-holder is the 
purchaser for a very inadequate price, held that 
the judgment-debtor was entitled to prove that 
he bad sufiered substantial injury by such 
sale. KlSHEN PROSUNNO MOJOOUDAR V. 
NUBDUMA DOSSEE, 17 W.R, 339. 

(llOi —Execution sale — Proclamation, time 
fixed in — Postponement—Seasons—Substantial 
tttjury.—It is tbe duty of the Courts to hold 
execution sales, which have been advertised, on 
the day fixed therefor by the ptocUmatioo, as 
fat as possible, and not to postpone them except 
for good reasons. In cases of postponement, 
due notice ebould be given to all parties con¬ 
cerned. A postponemoDt of sale in execution 
of a decree from the 25th to the 26th could not 
be complained of by a judgment-debtor, unless 
he can prove that be has Buffered substantially 
thereby. SREEMUTTY AsmutOONISSA BibeE 
v. SREEMUTTY KHUDEM00N1SS.\ BIBEE, 17 
W.R. 278. 

(in)—Civ. Pro. Code (del VIII 0 / 1959), 
s. 243 — Attciion-sate — Postponement — Com¬ 
petency of Court. —The property of a judgment- 
debtor was put up for sale by public auction. 
The bid of the decree-holder was the highest. 
The lower Court postponed the sale on account 
of the representation of the judgment-debtor 
who hoped to obtain a larger price by private 
sale than was ofleted at auction. Held that the 
lower Court’s proceedings were irregular and 
objectionable and that it was not justified in 
postponing tbe sale, as there was no reasonable 
ground to beliove that tbe amount of the judg¬ 
ment-debt would thus have been raised. BABOO 
LUCHMBE NABAIN v. BABOO BHYROO PER- 
SHAD. 1 Agra Uis. App. 11. 

(112)— Execution sale—Postponement — In¬ 
adequacy of price—Irregularity.—V/heto an 
execution-sale was conducted, as far as possible, 
on tbe day fixed and was then openly and pub- 
Holy put off to tbe next day, when, there being 
no higher bid, it was concluded at the prices 
bid on the first day, and tbe inadequacy of 
prioe (objeotod to by the judgment-debtor) wae 



255 


THE ALL INDIA DIGEST. 


256 


continued. 

-5.—Sale in Execution of Decree—contd, 

-A.—Setting aside sale— conli. 

due to several claims against the right and title 
of the judgment-debtor, to the property sold 
under ibe decree, held that there bad been no 
irregularity in the conduct of the sale which 
could prejudice the judgment-debtor, and that, 
even it there were any, the judgment-debtor 
was benefited by it. NUDDEA KlSHORE DOSS 
V. BDNGSHEE MOHUN DOSS, 17 W.R. 210. 

(113) — Sale of land in execution of decree — 
Postponement of sale. Collector’s application for 
—Jurisdiction of Zillah Judge—Cases pending 
in lower Court, —A Zillab Judge bad no juris¬ 
diction to order a Subordinate Judge, in a case 
pending before him, to postpone the eale. 
Where an application by a Collector (made to 
a Subordinate Judge through a Zillah Judge) 
for postponement of sale did not contain reasons 
required under s. 244, Civ. Pro. Code, and did 
not represent that satisiaction of the decree 
might be made within a reasonable period by a 
temporary alienation of the land ordered to be 
sold, postponement ol sale should not be 
granted. JAISHEE Ram v. MuSSAMUT BIJAI 
KOOER, 6 N.W.P. 177. 

(114) —Execution-sals, setting aside, eguitable 
grounds for. —Where an execution-sale took 
place, notwithstanding a consent, by the 
decree-holder, to a petition by the judgment- 
debtor for postponement, which, however, was, 
by mistake, presented to and filed in a wrong 
Court, held, the judgment-debtor was entitled 
to a decree, in i\ suit brought to have the sale 
set aside, no title having passed thereby. 
OANGA PERSHAD SAHU V. GOPAL SiNGH, 
11 C. 136, P.C. = 11 I A. 234=4 Sac. 572. [fi., 
17 0. 769, F.B., 13 C.W.N. 710.] 

(115) —Act VIII of 1859, s, 257— Order post' 
poning sale—Sale taking place before communi¬ 
cation of order — Irregularity.—k sale which 
took place before the order postponing it reach¬ 
ed the officer conducting it, can be set aside on 
the ground of irregularity, and the order set¬ 
ting it aside is final under a. 257, Act VIII of 
1869. MAIJHA SINGH v. JHOW LAL, 6 N.W. 
P.834, [D., 1 C.W.N. 226.] 

(116) —Order'^losfponingr sale—Notification — 
Irregularity.—Vfhea the High Court had pass¬ 
ed an order postponing a sale and such order 
arrived at the Collector’s office a day after the 
sale, held that the notification ol the sale was 
irregular as the order postponing it invalidated 
the notification of sale. NONIDH SINGH v. 
Mussumat Sought Kooer, 4 N.W.P. 13S. 
[Appr., 6 N.W.P. 354; R., 3 A. 424 ; Cons., 1 
C.W.N. 226.] 

(117) —Sale in execution of decree —Civ. Pro. 
Code, 1877, ss. 811 and 312— Review of order.— 
Where, owing to an order for postponement of 
an execution-sale not being communicated in 
time to the officer conducting it, such sate is 
effected, and is also confirmed by the Court, 
such Court does not act improperly or ultra 


Sa/e—continued. 

-5.—Sale in Exeention of Decree—coAfi. 

-;c.—S etting aside Sale— confd. 

vires in reviewing the order of confirmation and 
setting aside the sale as illegal. For, the order 
lor sale having been withdrawn, the sale was 
made without authority. MlAN JAN v. MAN 
SINGH, 2 A. 686. [D., 1 C.W.N. 226.] 

(118)—Civ. Pro. Code, 1882, s. 311 (=0. 
XXI, r. 90, new Code) — Execution of decree— 
Postponement of sale—Order not reaching the 
conducting officer —Sale illegal and void and 
not merely irregular—Proof of substantial loss 
unnecessary. —The effect of an order postponing 
the sale in execution of a decree, is to deprive 
the conducting officer of all legal authority to 
hold it on the date previously fixed ; and his 
not being aware of the order is not material. 
Such defect in the sale amounts to more than 
an irregularity in the conduct of the sale, and 
there is no necessity to prove substantial injury 
to the judgment-debtor for setting aside the 
sale as void. Sant LAL v. Umbao-UN- 
NISSA, 12 A. 96=A.W.N. 1889, 201. (3 A. 701, 

4 A. 382, 11 A. 333, R.) [F.. 9 0.0. 289 ; R.. 

5 M.L.J. 70; D., 21 A. 140.] 

^ (119)—Act VIII of 1859. 5. 243—Sole by 
Collector—PotsponemetU — Fresh proclamation, 
—A sale of land paying revenue to Government 
need not be held hy the Collector under s. 248, 
Act VIII of 1859, unless the Government shall 
so direct. A proclamation of thirty days is 
necessary when the property is first advertised 
for sale, not when the sale is postponed for the 
convenience ol the debtor, and s. 255 relates to 
re-sale and not to a postponed sale. BUDRBB 
Nath Bhutt v. Ra.tah Chunder sekhur 
Man biNGH. i W.R. Uis. 3. 

(120) — Execution—Issue of sale proclamation 
—Postponement of sale — Irregularity.—Vihete, 
after the issue of sale proclamation in exeou' 
tion ol a decree, the judgment-debtor obtained 
a postponement of the sale for one month from 
the date fixed for sale, agreeing not to object 
to the validity of the sale, if it should even¬ 
tually be held on the postponed date, on the 
ground of non-issue of fresh sale proolamation 
held that the judgment-debtor was bound by 
his undertaking. NOORUL HOSSBIN v. 

Musst. OmatoolFatiua. 25 W.R. 34. [Bel. 
ou, 2 0.L.J. 584 ;R,. 6 O.L.J. 62=110. W. 
N, 848; D., 14 0 L J. 346=11 Ind. Oas. 438.] 

(121) —Posfponemenf of sale in execution— 
Necessity of fresh proclamation and notice.— 
Where a sale in execution has to be postponed, 
a fresh proolamation and fresh notice would 
have to be issued. Want of notice is a very 
material irregularity, for it almost necessarily 
injures the sale. Further, in the present case, 
the price actually realized was such as to lead 
to the impression that substantial injury had 
been caused. Shoshee Mookheb Bdbmonya 
V. Dwarkanath Biswas, 6 W.R. Hia. 84. 
CD., 22 W.R. 481, 23 W.R. 266, 25 W.R. 34.] 

Indefinite postponement of date of sale 
execution—Necessity of fresh proclamation 
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SA/e—contioued. 

—:—S.—Sale io Exeoukfon of Decree—con^d. 

-fe.—SBITING ASIDE SALE—contd. 

giving notice of time andplace of sale—Act VIII 
of 1859, s. 249—Service of notice proof of by other 
documentary evidence—Receipts of chowkidhar 
and reports of Nazir not sufficient evidence of 
service.—Where a sale fixed lor a certain day 
is, lor some reason, postponed indefinitely, it is 
neediul, in compliance with the spirit, if noti 
with the wording of the law contained in 
s. 249, Act VIII of 1859,. and for the informa¬ 
tion of intending purchasers, to issue a fresh 
proclamation fixing the time and place of the 
sale. Unless this be done, material injury 
might ensue to the judgmeot-debcor. The old 
proclamation becomes inoperative where the 
time fixed for the sate has passed by, unless the 
sale hds been postponed by order from date to 
date or to some other particular date, and 
consequeutly, in cases of indefinite postpone¬ 
ment of sale, the law requires the issue of a 
proclamatioD fixing the fresh date for the 
taking place of the sale. [Appr., 17 W.R. 339 ; 
R., 13 W.R. 209, 25 W R. 328: 3 C. 542-1 C. 
L.R. 349; 7 C, 34-8C.L.R. 369 ; D.. 22 W.R. 
481. 23 W.R. 256. 25 W.R. 34.] In this case, 
the High Court expressed disapproval of the 
practice in the lower appellate Courts, which, 
instead of requiring legal evidence to prove 
service of notices of appeal and the like, fre¬ 
quently lake the returns of the Nazir and the 
receipts of Ohowkeedarees without obliging the 
Nazir and the Cbowkeedacs to pledge them¬ 
selves on oath or affirmation to the facts 
certified by them. In the case of a proclama¬ 
tion, the Court should not place implicit 
reliance on the Nazir’s return or the Obowkee* 
dar’s receipt, but the fact of the proclamation 
having been made, should, when disputed, be 
proved on oath or affirmation like any other 
fact. OKHOY CHUNDER DUTT V. ErbKINB 
ANDCO,.3W.ft. Uifl. II. [F., 10 W.R. 3; R., 
9 W.R. 530, 11 B.H.C. 46. 7 C. 34=8 C.L-R. 
869.] 

(123) — Execution sale — Postponement — 
Notice—Irregularity,—kn execution sale was 
duly notified to taka place on the Btfa. But, 
owing to some cause, an order for the postpone¬ 
ment of the sale to the 9ch was made in open 
Court on that day. Held that that was a suffi¬ 
cient notification of the sale being held on the 
9th; the operation of the notice was, in fact, 
continued and it was good for sale on the 9th. 
The persons who came to bid at the sale on the 
6tb would have had the means of knowing that 
the sale was postponed. Roy Oowree Nath 
BAHOY V. SHAH FUKBBB CBAND, 18 W R 
817. [D., 5 0. 269.] 

' (124)—5n2e, postponement of, without fresh 

proclamation or notification, illegal as contra¬ 
vening, 8. 219 of Act VIII of IS69—Presump¬ 
tion of injury to owner.—Tfhete a sale had been 
flMd for the 20th of November but was delayed 
antiithe92ad without any order of postpone- 
nont or any fresh proolamatioa of the day of 
« prima facie case of injaty to the owner 

0. IX—17 


Safe —continued. 

-S,—Sale in Execution of Decree—confd. 

-fc.—S ettino aside Sale— coufd. 

of the property must be taken to have been 
made out as bidders, who would have been 
present on the 20th, might not have been so 
on the 22Dd. The lower Court should have 
therefore allowed the appoUants to prove tUe 
injury snstained by them and should have fairly 
tried the issue whether they bad sustained 
substantial injury by the irregularity of the 
officer, who had certainly acted in contravention 
of the provisions of a. 249 in having postponed 
the sale without fresh projlam^tion of the fact 
end date of the sale. Sanwul SINGH v, 
M4KBUN PANDEY. 2 N.W-P. 143. 

(125) —^:,cecufton pending appeal—Sale- 
Stay of execution — Proclamation — Irregularity, 
—Pending an appeal by one of the judgment- 
debtors against a mortgage decree, the decree 
was executed and the property V7as advertised 
for sale. Subsequently, the appellant obtained 
an order for stay of the execution so far as be 
was concerned. The sale, however, took place 
without any fresh proclamation. Held, that the 
sale was irregular and must be set aside. The 
lower Court ought to have issued a. fresh pro¬ 
clamation and to have made inquiries as to the 
exact share held by the judgment-debtor who 
did not appeal against the decree, so as to enter 
It in the proclamation. MOHISY MOHUN 
D4SS CaOWDHRY V. BHOOHL’NTOV SHAH 6 
C.L.R. 237. 

(126) — Court-sale — Irregularity — Postpone¬ 
ment of sale, —Where a sale in execution of a 
decree did not take place on tbe day fixed in 
the notice of sale proclamation, and the decree- 
holder himself purchased the property for a 
very low price in consequence of the indefinite 
postponement. Held that the sale ought to be 
set aside, as the judgment-debtor had been 
substantially injured by the irregularity in the 
procedure of the Court. JhooMUCK Chow- 
DHRY V. Rajah Rauh.v Pershad Singh 25 
W.R. 328. 

(127) S. 291, Ctu. Pro, Code—Execution 
sale-Application to set aside sofe.—Whereas 
the doing of a thing which is prohibited by law 
IS an illegality which renders the thing done 
null and void, the omission to do something 
which is prescribed, may be only an irregularity. 
The omissior. to issue a fresh proclamation of 
sale, under s. 291, Civ. Pro, Code, amounted 
only to an irregularity and no substantial 
injury would be caused thereby. Such an 
omission did not vitiate ti sale hold in execu¬ 
tion of a decree. BacuL CHUNDER MooKEB- 
JEE v. Rameshob Mdndud. 18 C. 498. (12 
A. 510, ll C. 653. F.) [F., 96 P.L.R. 1902.] 

( 128 ) — Execution-sale—Adfournrrtenl—Fresh 
proclamation — Civ. Pro. Code, Act VIII of 
1869, s. 249.—Where, at the instance of a 
judgmaat-debtor, an execution sale is adjourned 
to the follovring month, the judgment-debtor 
woMQtiDg not to raise any objection to any 
irreguUritice affecting the sale, and the sale 
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Sfl/e— coDtinuod. 

_5.—Sale io Execation of Decree -contd. 

--fc.—SETTING ASIDE SALE—COn'd. 

took place as agreed upoo, and an isianar is 
also proclaimed in a public place, heli that it 
ts-as not open to the judgment-debtor to object 
to tba sale on the ground of a fresh proclama¬ 
tion not having been issued, such proclamation 
not having been contemplated by him at the 
time of his application for postponement. 
TEKAIT HET NAR.UN SINOH V. GOSSAIN 
LUCHWEE NaR.AIN POOREE. 23 W R. 256, 

(129) — Sah inexeculion onholiiay, ilUgiiity 
of—Holidays other than fixed holidays.—A sale 
of properly in execution is illegal when made 
on a holiday, and ifi as in the present case, 
the Court was closed by order of the High 
Court on the date of the sale of the property, 
that day must, for the purpose, be considered 
as much a holiday as any other fixed holiday 
and the sale would be liable to be set aside. 
Haro Jehadar v. Jadue Chunder Hol- 
DAR, 3 W. R. Mis. 24. 

(130) — in execution on a holiday—Civ. 
Pro. Code, 1877. s 311.—The sale of immove- 
ble property by an Amin of the Court cn a 
close holiday, is not illegal, nor is it an irregu¬ 
larity or illegality in publishing or conducting 
the sale, such as would vitiate it. BiSRAM 
MAHTON V. SAHIU-UN NISSA, 3 A. 333. [F., 
2 A.W.N. 169 ; R., 9 A. 366.] 

(131) —Eificutian sale—Purchase by decree- 
holder without permission—Effect.-’-The fact 
that the decree-holder bid and purchased at au 
execution without the leave of the Court does 
not ipso facto invalidate the sale. In the Mat 
ter of VEER.APAU CHETTY AND AOA SYUD 

Abdul hossein, 6 B. L. R. App. 37 = 14 W. 
R. 40S. 

(132) —Eiecufion sale—Decree-holder fctddtnp 

without Court's permission—Substantial injury, 
necessity for.—linnet the terms of the third 
paragraph of ss. 294 of the Civ. Pro. Code, it 
is discretionary with the Court of execution to 
set aside an execution sale, wherein the decree- 
holder has purchased without the previous 
permission of the Court. Though such a 
matter is an irregularity in the conduct of the 
sale, the Courts will, before interfering with 
suohasalc, consider whether any substantial 
injury has resulted to tho judgment-debtor by 
reason of it. MATHURA DAS v, Nathuni 
LALL MaHTA, 11 C. 731. [R., 21 C. 554; 

Appl, 32 M. 242=5 M.L.T. 248.] 

(133) —AweftOH safe— Leave to bid—Decree- 
holder joint in family with manager defendant 
—Decree holde' permitted to bid, duty of — Set¬ 
ting aside, ground for. —A decree-holder, joint 
in family with the manager of an infant defend¬ 
ant, cannot be allowed to purchase the defend¬ 
ant’s property sold in execution of the decree, 
as suoh a purchaser would be (or the benefit of 
the family of which the manager is one of the 
members ; and it would, in fact, amount to a 
purchase by an agent of his principal’s property. 


Safe —continued, 

S.—Sale in Execution of Decree—confd. 

-Setting aside Sale— confd. 

When liberty is given to a decree-holder to bid 
at the sale of the judgment-debtor’s property, 
he is bound to exercise the most scrupulous 
fairness in purchasing that property ; and if 
he or bis agent dissuades others from purchas¬ 
ing at the sale, that of itself is a sufficient 
ground why the purchase should be set aside. 
WOOPBNDRO NATH SiRCAR V. BROJENDRO 
NATH MUNDUL, 7 • C. 346 = 9 C.L.R, 263. 
[Commented on, 23 M. 227. P.C.; D., 17 C, 
152, 36 0. 226=13 C.W.N. 18 = 9 C.L.J. 244 = 

4 M.L.T. 421.] 

(134) — Civ. Pro. Code, s. 311—Seeing aside 

sale on ground of material irregularity — 
Won-disefosure amounting to fraud. —Whon, in 
execution of a mortgage-decree, the decree- 
holder obtains leave to bid aud purchases the 
mortgaged property, his omission to disclose 
to the Court au agreement by which he pro¬ 
mises to convey the property to a third person 
on certain terms, provided the latter dissuaded 
others from biddiog at the sale, amounts to a 
fraud on the Court entitling the judgment- 
debtor, especially when he is a minor, to say 
that in point of law no leave to hid was granted, 
and that the withholding of information is no 
less a ground for cancelling a sale than actual 
misrepresentation ou the part of the applicant 
who becomes the purchaser, and that therefore, 
the sale must be set aside. JAYINILABDIN 
ROWTHAN V. VlJAYA RAQHUNADHA AYYAR- 
APPA MAIEAN GOPALAR, 19 M. 316. [F., 36 

0. 226 = 13 C.W.N. 18=4 M.L.T. 421=9 O.L. 
J. 244 ; R., 8 C.W.N. 910 = 31 C. 715; 1 C.L.J. 
85 ] 

(135) — Deposit of purchase-money.—In oases 
of sales in execution of a decree, when the sale 
of any lot ie completed, the purchaser should 
then and there be required to make the deposit 
prescribed by s. 253 Act VIII of 1859 and, 
failing to do so, the lot should at once be put 
up to sale at the risk of the first purchaser ; 
and the decree-holder, if the party to whom the 
loc is knocked down is equally bound to make 
the prescribed deposit as any other auction* 
purchaser. Chulkoo Dutt Jea v. BAJA 
LEBLANUND Singh, W.R. 1864, His. 30. 

(\%Q)—Execution of decree—Sale—Purchase 
by decree-holder —Where the deoree- 
; holder is himself the purchaser at a sale in exe¬ 
cution of his decree, there is no reason why he 
should not, instead of paying the purchase- 
money in cash, give receipts for the amount 
due to him under his decree. KheLLAT 
Chunder Ghosb v. Keshub Chunder 
Paul Cbowdhry, 16 W.R. 46. 

(137)—VIII of 1859, $. 264—Safe in execu¬ 
tion—Payment of purchase.money, order passed 
by Court regarding, no appeal lies from—Default 
under s. 254, not an irregularity under s, 266. 
—On this special appeal, it was urged that no 
appeal could lie from an order passed by the 





















=Mf®^ ^ J 

s m 




' *SSS 


—7 -1-7 -- 


•-• 

% *= -^ 

- 


. - ; 



r *- -= 







W^ 




8^^ •e 


^ ^ 

















yuiajg^ig'Hgs&s 




Li^-5|liv^^S5S^ 


5il==i^iifekir 


■S§f^^^=KsS^i^=£ 


_ 

i^SSSSsi^® f.s 
t ri^^^i:4s^t5£;*i: 

:¥^- 







f^# 


•i.-? j«r* 35 S-i 






^ ^ r ^ • 




iTsIfe W^fete^si%IS?5 i=: 


:SSS^" I 






























































































































































263 


THE ALL INDIA DIGEST. 


264 


Sate —contiaued. 

-9,—Sale in Execution of Decree— contd. 

-fc.—S etting aside SALE-conld. 

set iiside at the instanco of the judgment-debtor. 
KhODEJA BIHEE V MOONSHBE JOHAO 
Roheem, 14 W.R. 320. 

(i44)—Cvt). Pro. Code. 1892, ss. 287.311— 
Mhstalements as to value—itaterinl irregnlar- 
ily .—Misstatement of the value of the property 
calculated to mislead possible bidders, made by 
a Court in a sale prodimation following the 
affidavit of the decree-holder, constituted such 
11 ‘material irregularity in publishing and 
oonducting ” the .sale as to bring the case within 
tho special remedy provided by s. 311. SAAD- 
ATMAND KHAN v. PlIUG KUAK, 20 A. 412. 
P.C.=25I.A. 146 = 2 C.W.N. 550 = 7 Sar, 380. 
Lif.. *23 M. 5G8; 6 C.W-N. 336. ,30 C. 1 ; R.. 6 
O.W,N.48. 8C.W.N,2y7. G 0 C. 61. 32 C. 
.'>4‘J = 9 C.W.N. 487, 132 P.R. 1906 = 11 P.L R. 
.1907; D., 26 C. 324. 31 C. 922 = 9 C.W.N. 264. 
1 li;a. Cas. 246. j 

(145) ~ dttclion sale—Application by judgment- 
debtor to set aside sale —Sale considerably below 
proper value—Pauc-d’/ of bidders. —The mere 
tact thatau auction sale was made at a price 
considerably below the value of the property 
nor that but few persons attended the sale as 
bidders, .are not proof- of such irregularitv as 
oould set it aside, if there bad been no irregu¬ 
larity in advertising the sale, or in conducting 
it. Raqhoonath Singh v. tooday Singh, 
5 N.W.P. 19. 

(1.16)—£ircut;o)i-.s'i(>— Postponement at re¬ 
quest of juagment-debtor—Fresh proclamation if 
necessary—Inadequacy of price —Sale if affected 
—Objections to—Disallowance of order confirm- 
inn sale—Duty of Court—Civ- Pro. Code. 18.b9, 
ss. 256 257, 259—05;>ofioMS to sale overruled— 
Pever.sal of sale on the same objections—Vali¬ 
dity. —Where a 5-aio in execution of a decree is 
postponed for short periods at the request of the 
judgment-debtor in order to enable him to raise 
the mouey due under the decree, and on the 
distinct understanding that the attachment and 
pcoclamatiou were tc subsist and not to be 
renewed, held chat no fresh proclamation is 
necessary, fnadequacy of price caouot afiect 
Che regularity of sale-proceedings. Where 
objections to au execution sale on the ground of 
material irregularity in publishing or cooduct- 
mg it are disallowed, it is the duty of the 
executing Court to pass orders confirming the 
sale which has become absolute and to grant a 
certificate to the purchaser under s. 259, Act 
VIII of 1859, It is not competent to a Court 
to rsverse an execution sale on the same objec¬ 
tions which bad been once overruled, and wbioh 
wore not material and did not substantially 
injure the judgment-debtor. In the matter of 
BABOO HURDBO NABAIN SAHOO v. GIR- 
DHAREE Singh. 19 W.R, 227. 

(147)— Execution sale—Setting aside of sale 
— Material irregularity — Inadequacy of 
price .—Mere inadequacy of price, unless it be 


5a/e—continued. 

-5.—Sale in Execution of Decree— contd, 

-4.—Setting aside Sale— confrf. 

shown that substantial injury has been occa¬ 
sioned to the judgment-debtor by material irre¬ 
gularity in publishing or conducting the 
sale, would not alone be a sufficient ground 
for reversal of a Court-sale. NOORAL HOS- 
SEIN V. Ram COOIfAR Sahee. 29 W.R. 326. 


(148)-Ctn. Pro. Code. Act XIV of 1882. ss. 311, 
291 — Material irregularitySubstantial loss 

— Inference—Adjournment of sale—Procedure. 

— Theomission to have a sale tom-lomed is a 
material irregularity. VVhere a material irre¬ 
gularity in the conduct of a sale is proved and 
it is also proved that the price realized is much 
below the true value, it may be ordinarily in¬ 
ferred that the low price was a consequence of 
the irregularity, even if the manner in which 
the irregularity caused the low price be nob 
strictly proved. [R.. 22 M. 440 = 6 0.0,61 
9 Bom, L.R. 651. P.C. = 11 C.W.N. 739 = 6 
C.L.J. 11, U.B.R, 1907. 2nd Qr.. C.P.C. p- 9. 
9 M.L.J. 390. 31 C. 815 = 8 C.W.N. 686; 

^ 48.1 Adjournments of sales 

should be to a specified day and hour. The 
exact provisions of the Code should be followed 
m these matters. Venkatasubbaraya 
Zamindar of KARVETINAQAR. 

c “ N. ® 


mO)—Execution — Sale proclamation — 
Description of property-Fraud—Illegality.— 
Six tenures with separate recorded jammas 
were lumped together and described as one 
tenure and sold in execution of a decree as 
one lot. By this fraud, the plaintiff and his 
co-sharers was precluded from buying in one 
or more of the six tenures. There was an 
omission to describe the properties to be sold 
in the sale-proclamation. In consequence 
of this, the defendant was the only bid¬ 
der and ho purchased the property for an 
inadequate price. Held that the sale was 
fraudulent and illegal and so must bo set 

Roy”: 18®w1^347 


(150)--Civ. Pro. Code {Act XIV of 1392). ss. 
108 and 244.-Bx.a,(.o„-saie-Sai/a„d 
impeached o« ground of /ra«d.—Whether the 
decree sought to be set aside was obtained by 
fraud or not is a question of fact, which it will 

be for the lower appellate Court to decide. If 

it hods that the decree was fraudulently 
obtained, the suit would lie to set aside the 
decree. But if it does not find that the decree 
is tainted by fraud, then the suit will not he 
maintainable. So. a suit is maintainable for 
setting aside, not only an execution-sale, but 
also the decree itself in execution of which such 
sale was held on the ground of the decree and 
the sale being both fraudulent, although no 
endeavour has been made to get the decree set 
aside and suit revived under s. 108. ABDUL 

Mazdmdar V. MuhammadGaziChowdhbi 
21 C. 60S. (17 0. 769. 19 0. 341, D.; 5W.r! 



265 


THE ALL INDIA DIGEST. 


266 


Sdie—oontinued. i 

I 

—— in Ezeoution of Decpee— contd. j 

d.->SETTISG ASIDE SALE —COn^d. i 

Act X, 20. 10 C. 367, B.) [i^., 6 G. W.N. 

669; Appr., 24 C. 646, 27 0.197; i?.. 12 
O.P.L.R. 82, 5 C.L.J. 326 ; D., 29 A 418 = A. 
W.N. 1907, 112 = 4 A.L.J. 392.[ 

(151) — Selling aside execution sale for fraud 

—^Question relating to execution. —The question 
of setting aside an execution sale on the ground 
of fraud is one relating to the execution of the 
decree, and no separate suit lies where it is bet¬ 
ween the parties to the suit in which the decree 
was passed. SABODA CHUBN CHUCRERBUTTY 
7. Mahomed 18UF Mbah, 11 C. 376. i5 M. 
217, 5’,) [Appr., 17 0 769, P.B,: D., 12C. 597. , 
16 0.179, 16 C. 794.] ' 

(152) ~-Sa(e tn execution—Suit to set aside sale 
as fraudulent. —lu a suit to set aside a sale in ' 
execution of a decree, the only question that j 
was raised being whether or not certain persona 
bad bona fide conveyed certain shares in the ' 
estate purchased by tbe decree-holder previous 
to the passing of the decree in bis favour, held \ 
that the lower appellate Court was not compe¬ 
tent to go into the question whether the title or ‘ 
interest of any share-holders in tbe estate in 
dispute was adverse to the title or interest of : 
the decree-holder. CHUNDEE CHURN ROY I 

V. Ram Ooomar Dutt, 7 W.R. 4l3. 

(163)— Setting aside of — Fraud — Misre¬ 
presentation— Wilhliolding of material inform¬ 
ation — Purchase — Sanction of Court. — A 
purchase which has received the sanction of 
the Court will not be sec aside upon slight 
grounds, d>ut if tbe approval of the Ccuct is 
obtained by misrepresentation, or by withhold¬ 
ing of material information thiough tbe absence 
of which tbe information furnished is mislead- j 
ing, the Court will treat such misrepreseDiation 
preach withholding as fraud and act accord- | 
ingly. ATMARAM V, BALKBISHNA, 1 Bom. I 
L.R. 663=29 B. 818. ! 

{ibi)—Application to set aside an execution- \ 
sale—Fraud of decree holder-Auction purcha- ■ 
aer, stranger to suit.—A judgment-debtor is ' 
entitled, by an application under s. 244, Civ. 
Fro. Code, to have an execution sale of bis ' 
properly set aside if be alleges and proves fraud 
on the part of tbe decree-holder, though no 
fraud is alleged or proved against tbe auction 
pu'obasec who is a stranger to tbe suit. 
KBIRODB SUNDARl DEDI V. GNANBNDRA I 
NATH Pal OHAUDHUBY, 6 G.W.N. 263. 119 
0.683, 20.W.N. 691, 4 C.W.N. 641, 30.W. 
N. 403. F.) j 

( 166 )—-Praud—Safe— Decree—Setting aside ■ 
decree —Afinor-^Fereonal decree — Frame of suit , 
—Form of decree—Party to suit—Execution of i 
decree -Part-payment.-A anit wae brought by I 
B against A "for self and as gnatdian of 0. a 
toinor.” for a certain debt. In that suit, a part- 
of the debt by A to B on acoonjat of 0 | 
a personal deoroa was given ' 


Stf/e—continued. 

— S.—Sale in Execution of Decree — contd. 
-d.—S etting aside sale— confn. 

against the minor, and. in execution of that 
decree, certain property belonging to the 
minor was sold. Htld in a subsequoot 
suit by tbe minor, tbit the latter was enti¬ 
tled to have the decree and the subsequent 
sale set aside, as against a purchaser with 
notice, on (be ground C'f friud. Tbe fact of a 
suit being brought against A, "for self and as 
guardian of C. a mino:” is not conclusive 
evidence that C is not so far a party to the suit 
as to be bound by the decree. GriSH Chun* 
DER MOOKERJEE v. MKjLER. 3 C.L.R. 17. 
(11 B.L.R. 171. 12 B.LR. App. 2 Cited) [F.. 
11 C 509 : R , 6 C.L.J. 448 ; D., 11 C. 402,] 

(15G)— Sale in execulinn- Sale alleged fraudu¬ 
lent and collusive — Onus of proof. —Where a 
sale held in execution alleged to be fraudulent 
colorable and collusive, the onus of proof lies 
on tbe person who alleges it TATUR KHAvvasS 

V. Lore Nath, is W.R. 131. 

(157) — Suit to set aside decree and sale and 
for recovery of properly sold — Jurisdiction — 
Fraud —Civ. Pro. Code, 1882, s. 241 ( = s. 47, 
present Code) —Evidence Act. s. 44— Suit, for 
merely setting aside decree oi ancthtr Court .—A 
suit to set aside a decree and tbe sale in execu¬ 
tion thereof and to recover ibo property sold is 
maintainable, notwitbstjiiding the provisions 
of s. 244, Civ, Pro. Code, and should be brought 
in tbe Court in the jurisdiction of which the 
property is situate, altbougb tbe decree sought 
to be set aside was pa::>ied by a Court in a 
diderent district. (22 W.R. 2l3, ii.; 21 C. 0U5, 
24 C. 546, 3 C.W.N. G7C. F.f It may uot be 
competent to tbe Court to set aside the decree 
passed by another Court a- fraudulent, but tc 
is competent to tbe Court to iovestigalc the 
question as to tbe cbaractei' and validity of the 
decree for tbe purpose of giving relief to the 
plaintiff in respect of the land which he lost by 
rea^ion of the sale. KEDAR Natii MOOKERJEK 
V. Prosonna Ku.uak chatteb.jeb, 5 C.W. 
N. 539. [R., 11 C.W.N. 579 ; D.. 4 A.L J. 392 
= 29 A. 418 = A.W N. 1907, 112.] 

(158) —Sofe—AppiicuLon/or setting asid,.— 
Fraud—Second appeal, roheilter competent — 
Change in law—Civ Pro. Code, (Act XIV of 
1882), s. 244—Ciw. Pro. Code (Act V of 190MJ. 
as. 2, 47, 104. sub-s. {2). 164, 0. XXI. rr. 90, 
92— Application for setting aside sale on grountf 
of fraud placed on same looting with tiiose made 
on ijTound of irregularity, as regards appeal.— 
In December, 1908. an application for setting 
aside a sale was made by the judgment-debtor 
on tbegrouodof material uregularityand fraud. 
The first Court granted the application aud 
set aside the sale in August, 1909. On appeal, 
tbe lower appellate Court allowed the appeal 
and rejected the application. The judgment- 
debtor then preferred a Mocood appeal and con* 
tended that, as the application was made under 
the Code of 1682, it id! under e. 244 of the 
Code and a second appeal wae competeoi. 
Beld, that, the order of tbe first Court having 
been made when tbe Code oi 19(M had come 
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Sa/e—coDtinucd. 

-5.—Sale in Execution of Decree—con/d. 

-/c.—S etting aside sale— conW. 

into operatioD, tbs order should be treated as 
one made under 0 XXI, r. 92. sub-r. (1» ; that 
the application must have been treated by the 
hrst Court as one uudor r. 90 which has eSect- 
ed a material alteration in the law and had 
placed cases in which a sale was impeached on 
the ground o{ fraud on the same footing as 
cases in which the sale was impeached on the 
ground of material irregularity ; and that under 
3 . 104, sub-s. (2), a second appeal was incom¬ 
petent. Bhadrbsvvar Golgi v. bishnu 
OHABAK Sen, 8 Ind. Cas. 3. 

{159 & 160)— Market volue—PrivaCe sale — 
Execution sale —The market value of a pro¬ 
perty is not the value which ought to be taken 
as the standard at an auction sale in execution 
of a decree. In a private sale, the purohascr 
gets a title and the title deeds. In an execu¬ 
tion sale, he ordinarily gets neither, but only 
the tight, title and interest, whatever that 
might be, of the judgment-debtor at the time 
of sale. JIEAH KHAN v. NARAIN CHUNDER 
CHOWDHRY. 18 W.R. 197. 

(161)— Sale in execution, application to set 
a^ide—Act VIII of 1859, s. 56 —Onus on appli- 
cant of proving s7ibstantial injury. —On objec¬ 
tion by the judgment-debtor in this ease taken 
regarding the proclamation of sale, it was 
hold that the judgment-creditor should produce 
or, the Court itself take evidence as to whether 
the proclamation of sale bad actually issued or 
not. In the absence of .such proclamation, 
even where material irregularity baa thereby 
ensued, still, under s. 256 of the Civ. Pro. 
Code, the applicant would be bound to prove 
that she had sustained substantial injury 
owing to the irregularity. JOY TARA DOSSEB 
Mahomed Hossein. 2 W.R. His. 1. 

{10^)~^Execution~'Allegationof irregularities 
in attachment and sale—Queslion of substantial 
injury essential.—Whero there have been ad¬ 
mitted ircegalarities in the attachment and 
proclamation, before a sale, it is the duty of the 
Judge to go fully into the case and determine 
whether the debtor has sustained any substan¬ 
tia! injury from the irregularities in the sale- 
proceedings. A debtor may be seriously injured 
if the attachment or proclamation be not duly 
made, for bidders will not be in attendance. 
NILMONEE SHAHA v. Ra.M CHURN DEB, 6 
W.R. His. 4S. 

(163)—Ciu. Pro. Code {Act VIII of 1659). 
s. 256— Sale hi execution — Application to set 
aside—Material irregularity—Proof of substan¬ 
tial injury. —A sale in execution of a decree 
shall not be set aside under e. 256, Civ. Pro. 
Code, on the ground of auy material irregular¬ 
ity in conducting or publishing it, unles.s the 
applicant proves to the satisfaction of the Court 
that he barS sustained substantial injury by 
reason of such irregularity. Mere proof of 
material irregularity, without proof of substan¬ 
tial injury, is not enough. ABOOL MAHOMED 
7, SHIB DOOTABEE TEWARBE, 11 W.R. 114. 


Sale —continued. 

-5.—Sale in Execution of Decree—confd. 

-•&-—Setting aside sale— confd. 

(164) — Material irregularity—Silence of judg¬ 
ment-debtor. —The silence of a judgment-debtor 
on a previous occasion is no bar to bis being 
beard when be alleges materi-tl irregularity 
within the 30 days allowed by law for that 
purpose. SYUD NU.IMOODDEEN AHMED V. 
ABDOOL AZEEZ. 15 W R. 95. 

(165) —Safe — Irregularity — Substantial in¬ 
jury—Civ. Pro. Code [Act VIIIo/ 1859), s. 266. 
—Any irregularity in the conduct of a sale 
under s. 256 of Act VIII of 1859, cannot vitiate 
the same unless substantial injury is shown to 
have been caused to the party seeking to have 
the sale set aside by reason of such irregularity. 
CHUNDER SEKHUR DEB V. JUDUB CHUN- 
DBR sett. 19 W.R. 78. 

(166) —Ciu. Pro. Code, Act VIII of 1859, 
3. 256— Irregularity in conduct of sale — Appli¬ 
cation to set aside sale—Necessity to prove dimi¬ 
nution in price. —Where a judgment-debtor 
applied under 8. 256. Act VIII of 1859, to set 
aside a sale on the ground of certain irregu¬ 
larities in the conduct of the sale, he must 
show that the irregularities caused diminution 
in the price for which the property was sold, 
and, in the absence of such proof, the Court 
would not set aside the sale. SHEO PROKASH 
MrSSBR V. HURDAI NaRAIN, 22 W.R. 550. 
[F.. 24 W.R. 227.) 

(167) —Civ. Pro. Code, s. 311— Application to 
set aside safe—Faefs to be proved.—\n appli¬ 
cant in an application under s. SU of the Civ. 
Pro. Code, seeking to.set aside a sale in execu¬ 
tion, is not only bound to show chat there bad 
been material irregularity in publishing or con¬ 
ducting the sale and that a price below the 
market value has been realised, but be is also 
bound to go on by means of direct evidence to 
connect the one with the other, that is, the toss 
with the irregularity. JAGAN NATH v. 
MUKUND Prasad. 18 A. 37 = A, W.N. 1895.1S4. 
(20I.A.176. R.) [Dtss., 6 O.C. 61 ; i?., 24 0. 
291, lO.C. 186, 31 C. 815 = 8 C.W.N. 686.] 

(168) —Fipcnses of execution sate — Liability 
— When sale is set aside. —Where an exeoutlon 
sale was sec aside on Che ground of the irregu¬ 
larity on the part of the Amin or other officers 
of Court, held Chat the judgment-debtor was 
not chargeable with the expenses of the sale so 
set aside. W. HULSE v. LUCHMAN DASS, 
1 Agra Uls. App. 1. 

(169) —Fzecufion proceedings -Application to 
set aside—Jurisdiction—Fraud. —After the pro¬ 
perty of a judgment-debtor had been seized and 
sold in execution of a decree, and the execution 
proceedings are at an end, the Court executing 
the decree has no right to re-open and set aside 
the proceedings at the instance of a third per¬ 
son, not a party to the suit, on the ground that 
the execution was fraudulent and not warranted 
by the decree. The question can only be deter¬ 
mined in a regular suit. In the matter of ROT 

Lutchmbeput Singh v. adoyto Ohdbn 
Mdllics, 24 W.R. 452. [D., 23 B. 267-] 
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Sa/e-~oontiDued. 

-S.—Sale la Exeoatloo of Decree—contd. 

-SETTING ASIDE SALE—conti. 

(170)—Sale «n extcuiion—SaU oj morlgaged^ 
“proptrly withaul order absolute—No objection 
to sale by judgment-debtor who had knowledge 
thereof—No damage—Right of judgnient'debtor 
to apply to set astde sa^e.—I q execution of a 
mortgage decree, the mortgaged properties 
were advertised for sale. Toe judgmeot-debtoc 
who bad notice of the iotiendea sale applied for 
adjournment thereof, but did not object to its 
taking place. Altec the properties netesold, bo 
applied for the sale being set aside on the 
ground that there was no order absolute for 
sale before the order lor sale was passed. Held 
that as, in the circumstances of the case, there 
was no allegation that the judgment-debtor bad 
sufiered any damage by reaeon of the defect, 
the sale could not be set aaide. BAYILU 

Pattar V. Narayana Pattar, 10 U L.J. 
205. 

(171) —Cju. Pro. Code. 1882, s. 310-4 ( = 
0. XXI, r. 89. present Codt)-" Date of sale," 
meaning of — Confirmation of sale—Setting 
aside safe.—The words “date of sale” in s. 
dlO-A, Civ. Pro. Code, mean the actual date of 
sale when the property is put up for sale and 
knocked down to the highest bidder; the “ date 
of sale" does not mean the date when the sale 
is confirmed or when an order setting it aside 
IB reversed by the Appellate Court. CHOWDRY 
kesa SAHAY Singh V. giani roy, 6 c.tf. 
N. 778. (23 I.A. 45, 8 C.W.N. 283 = 26 C. 340, 
R.) 

(172) —Civ. Pro, Code. 1882, ss. 311, 312. 
813—Order for sale after notice to judgment- 
debtor—Sale in contravention of s. 99 of Trans¬ 
fer of Property Act—Right of judgment-debtor 
to have sale set aside.—Whore, in execution of a 
simple money decree obtained by a mortgagee, 
the mortgaged property is ordered to bo sold 
after notice to the judgment-debtor, the latter 
cannot apply to have the sale io pursuance of 
the order set aside on the ground chat it was 
in oontcavention of s. 99 of the Transfer of Pro¬ 
perty Act inasmuch as he is bound by the order 
for sale. THALERl Patbumma v. Tbandoua 
Mam&iaD, 10 IB.L.J. 110. [Diss., 30 A. 146= 
A.W.N. 1908. 49=6 A.L J. 121; R., 2 P.R. 
1907 = 157 P.L.R. 1906, 85C. 61 = 6 C.L.J. 320 
= 11 C.W.N. 1011.] 

(173)—S. 246, Act VIII of 1859-Posses¬ 
sion.—When land is attached foe sale in exe¬ 
cution of a decree, the point of possession is 
the one which detetmines its liability to sale or 
nob under s. 246, Act VIII of 1659. But, in a 
suit brought to set aside a sale made under that 
section, it is not the mere possession, but the 
actual right and title, which determines whether 
the sate ought or ought not to stand. WOOMA 
OBURN CHOWDBBT V. KCRBALBB CBURN 
OHOWDHBT, W.R. 18Bi, 188. 

{YIi)~^AttaehmtM of property by two credit- 
Ofb^Pelay of first oreditor in bringing property 


Sa/e—continued. 

-5,—Sale ID Execution of Decree—confd. 

-fe.—SETTING ASIDE SALE—COnfd. 

to sale—Sale by second attaching creditor, first 
creditornot competent to set oside.—The plaintiff 
attached certain property in execution, but he 
having delayed to bring it up to sale, another 
criditor attached it and proceeded to sale. In 
this suit brought by the plaintiff, the first at¬ 
taching creditor, against the purchaser at the 
s.ale of tbe property brought on by the second 
attaching creditor, it was held that the first 
creditor who merely attached the property but 
delayed to bring it to sale could not prevent any 
other creditor, from proceeding in oxeeutiou, 
and that, therefore, the sale to the defendant 
was perfectlv regular and valid. Plaintiff could 
only claim the benefit of s. 270. that is, tbe 
right to be first paid out of the proceeds, and 
bis attempt to set aside the sals to the defend¬ 
ant was wholly unwarranted. MOHUNT 
NAUNK BUKSH V. KOONWUR ROY. 2 W.R, 
62. [Appr., 12 C. 317.] 

Execution-sale .—Where a judginent- 
dsbtor’d liability under a decree foe Rs. 7,122, 
which bore interest until realization, eventu¬ 
ally grew into a debt of Bs. 31,000, and his 
S'tate was sold upon execution of tbo said 
decree, and he pleaded that the sale should be 
?et a^ide because the judgment-creditor had 
held out to him hopes that ho would be allow¬ 
ed time to pay tbo debt: held that sufficient 
' ground was not dtHclosod for setting aside tbe 
Hale. MUSSAMUT SONA KOOER v. SUEO 
SOHOY PANDEV, 26 W.R. 106. 

(17G) —Execution of decree—Sale of “ances¬ 
tral" land by Civil Court—Civ- Pro. Code, 
lb77. ss. 311, Z20—Local Government Rules 
under s. 320— Invahdxiy of sale. —Once it is 
established, that land belonging to a judgment- • 
doctor is " ancestral land," within the meaning 
of the Local Government Rules under s. 320 of 
the Civ. Pro. Code, the Civil Court has no 
jurisdiction to order its sale, and its sale by 
: such Court is invalid and liable to be set aside. 
SCKHDEO RAI V. SHED GHULAil, 4 A. 382 = 
A.W.N. 1882, 77. F., 28 A. 273 = 3 A.L. 

, J. H0 = A.W.N. 1906, 3 ; F.. 2 A.L.J. 448 = A. 
W.N. 1905, 183 ; Expl., 18 A. 141 ; R., 12 A. 
96.J 

' (in)—Decree reversed on appeal —Bona fide 

, purchase by strangers to decree—Purchase by 
decree-holders .—In a suit brought by a judg- 
I ment-debtor to set aside sales of bis property 
I io execution of a decree against him in force 
at tbe time of tbo sales, but afterwards 
I reversed on appeal, held that they could be 
set aside only as against the decree-holders 
I who bad purchased, but not as against bona 
j fide purchasers who were not parties to the 
' decree. ZAIN-UL-ABDIN KHAN v. MUBAM- 
I MAD A80HAB ADI KHAN, 10 A. 166, P.G.= 

1 18 I.A. 12=5 Bar. 129. [F., 17 A.W.N. 
28. 26 C. 784, 27 0. 810; R., 49 P.E. 1894, 1 
L.B.R. 22, 22 A. 160, P.B., 28 A. 60. 24 A. 
467. 27 M. 98. 27 M. 504. 81 C. 499, 29 B. 435» 
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Sa/e—con tin aed. 

-5.—Sale la Executioo of Decree— contd. 

-i.—SETTING ASIDE SALE—conld. 

= 7 Bom. L.R 595, P.B.. 30 M. 295 = 17 MX. 
J. 165 = 2 M.L.T. 186, 13 C.W.N. 710 ; D . 2 
AX.J. 358 = A.W.N. 1905. 153.J 

(178)— Ezeculion-iaU—Setting aside—"Sa/c- 
able interest'" —Civ. Pro. Code, s. 313.—The 
fact that properly sold in execution of a decree 
is subject to a loortgage, upon which a decree 
has been got, which fact is not disclosed prior 
to the sale proclamation, is not enough to set 
aside the sale on the ground of want of “ sale¬ 
able interest ” under s. 3l3 of the Civ. Pro. 
Code. Protap ChunderChuckerbuttyv. 
Panioty. 9 C. 506 = 12 C.L.R. 488. [P., 10 

C. 368; R.. 9 A. 167 = 7 A.W.N. 6. 5 L.B.R 
58.] 

(179; —Decree aj/ninsf insolvent —Safe o/ 
■property vested in OMcial Assignee—Setting 
aside sale — Civ. Pro. Code, s. 313.—Where 
property vested in the Official Assignee is 
attached and sold in execution of a decree 
against an insolvent, the purchaser is entitled 
to have the sale set aside, in spite of the 
acquiescence of the Official Assignee in the sale 
and bis willingness to receive the sale^proceeds. 

Dinobundhoo Pal v. Shoshbb Mohun 
Pal, 9 C. 217. 

(180) — Mortgage decree—Civ Pro. Code, 
1882, ss. 298, 311(= 0. XXI, rr. 78. 90, present 
Code) -Sale of mortgage decree—Setting aside 
of sale. —When a decree held by the judgment- 
debtor upon a mortgage of immoveable property 
is sold in execution of a decree, an application 
under 8. 311, Civ. Pro. Code, is incompetent, 
while s. 298, Civ. Pro. Code, prohibits the 
setting aside of a sale of moveable property on 
the grouod of irregularity. BAIJ Nath Lohea 
V. BlNOYENDRA NATH PALIT, 6 C.W.N. 3. 

(181) —Sale of holding — Application to set 

aside sale on ground that holding wasnot frans- 
ferable — Limitation — Want of judgment- 
debtor's knowledge of the order for sale—Civ. 
Pro. Code {Act XIV of 1882), s. 244.—When a 
judgment-debtor seeks to set aside a sale on 
the ground that the holding sold was not trans¬ 
ferable, the application is one made under s. 
244, Civ. Pro. Code, 1882, and may be pre¬ 
sented within three years from the dace of sale. 
Before the judgment-debtor can ask for reversal 
of the sale, it has to be proved that be was not 
aware of the order for sale because if be was 
aware of the order, he ought to have prevented 
the sale by an objection taken at the proper 
time. Sadek Sardab v. Kali Prasanna 
Saha. 7 lod. Gas. 48 (26 0. 727, 3 C.W.N. 

586, F.) 

(182) —Execution of decree—Auction-purchaser 
—Suit to set aside sale in execution of decree — 
Civ. Pro. Code, ss. 313,316.—One 3 L. in asuit 
upon a mortgage obtained a decree for sale of 
two bouses, K.L objected that one half of 
one of the said houses was his and should not 
be made liable to sale in the suit of 8.L. That 


Sa/e -oootiioued. 

-8.—Sale in Execution of Decree— contd. 

-^.—Setting aside Sale— coneW. 

objection was granted, but nevertheless the 
decree was prepared ae for the sale of the two 
houses without any exception. Under this 
decree the two bouses were sold, and were 
purchased by C.B. who duly obtained a certi¬ 
ficate of sale. Subsequently K.L. haviug 
obtained amendment of the decree under which 
the sale bad taken place, brought asuit against 
S.L., tbs decree-holder, and G.R. the auction- 
purchaser, to recover one-half of ooe of the 
bouses sold. Held that the title of the auction- 
purchaser was good, and that the suit would 
not lie. KUNDAN LAL v. Chbt RAM. A.W. 
N. 1896. 36. (12 B. 589. R.) 

{IBZ)—Ex-proprietary tenant — Occupancy 
right—Sale in execution after passing of Act 
XII 0/1881—^cf, XVUI. of 
1873. s. 9-N. W.P. Act XII of 1881, ss. 2, 9.— 
The right of the appellant as ex-proprietary 
tenant of certain land was attached in execution 
of a decree, on the 22Qd February. 1881, before 
Act XII of 1681 came into force, but the sale of 
such right took place after that Act came into 
force. Held, that the sale must be set aside. 
Shitab Khan v. ajudhia Prasad, A.W.N. 
1882,117. (A.W.N. 1882. 41, F.) 

Application for setting aside a sale made by 
an unregistered transferee of a holding from 
judgment-debtor in a suit for rent—See Ben. 
ACT VIII OP 1885, a. 173 (sub-s. 3), 9 C.W.N. 
134. 

See appeal-Miscellaneous. 5 W.R. Act 
X, Rul. 69. 

Reversal of decree— Ex parte decree—Rever¬ 
sal of sale —See APPELLATE COURT—DUTY 
I OP APPELLATE COURT, 6 C.L.J. 92. 

See CIV. PRO. CODE. 1908, s. 73. 0. XXI, 
rr. 90, 92, 29, C. 548 

Sale by Collector—Application to set aside 
sale—Jurisdiction— See COLLECTOR, 9 A. 43. 

Setting aside sale—Civ. Pro. Code. s. 310-A. 
—Sale subsequent to Civ. Pro. Code. Amend¬ 
ment Aot V of 1894—Right of judgment-debtor 
to have sale set aside-See EXECUTION OF 

Decree—Effect op change op law 

PENDING EXECUTION. 18 M. 477. 

oee Letters Patent, High Court, 1865 
—CALCUTTA, SS. 15, 36, 4 B.L.R. A.C. 181 = 
13 W.R. 209. 

See Limitation act, i908, art. 14, 24 A. 
467 = A.W.N. 1902, 116. 

Fraudulent sale in execution of decree— 
Application to set aside—Separate suit not 
maintainable-See LIMITATION ACT, 1908, 
art. 166, 9 B. 468. 

See Review—Review when lies; 6 
W.R. Mis. 127. 
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Sa/c— contioued. 

-—5,—Sale in Execution of Decree — contd. 
-1.—STAY OP Sale. 

(1) Salt in execulion of mortgage-decree — 
Stay of sale pending administratwn suit—Stay 
of execution sale—Appeal —Civ. Pro. Code. 
244 (c).—Anordetstaying the sale of mortgaged 
property in execution of a decree upon a 
mortgage bond executed by the father of the 
judgment debtore, on the ground of the pen- 
denoy of an administration suit regarding the 
properties of such father, ought not to be 
made by the Court, in the absence of reasonable 
grounds for debarring a secured creditor to 
enforce bis security pending the administration- 
suit. An order as the one stated above which 
stays the executioa of a decree for an indefinite 
time, and prevents a secured creditor from 
availing himself of the benefit of his security, is 
a questioo relating to the execution of the 
decree and is appealable as coming under 
cl. (c), 8. *244, of the Civ. Pro. Code. KRISTO- 
MOHiNY Dosses v. Bama churu Nag 
CHOWDHRY, 7C, 733 = 9 C.L.R. 344. (ll B. 
H.C. 151, P.) [P., 7 A, 73 = 4 A.W.N. 226. 13 
C. Ill; a., 12 C. 624.J 

<2)-~C«). Pro. Code. ss. 291, 244—Safe in 
execution, stoppage of. on payment by transferee 
of property — Question relating to execution, 
maintainability of separate suit by transferee. 
—Where a judgment-debtor had sold the pro¬ 
perty covered by ths hypothecation decree 
against him, and the purebaser assigned it over 
to some third person, such person would be 
entitled to come in and protect the property 
from being sold away in execution, by tender* 
ing the whole amount due, under s. 291 of the 
Civ. Pro. Code. The only right of the decree- 
bolder is to have the debt and costs paid up, 
and on payment of such money into Court by a 
third person on behalf of the debtor, it' is com¬ 
petent to the Court to accept the money and 
stop the sale. Where, even after the offer of 
the money by the assignee in such a case as the 
above, the sale had taken place, such money 
not having been accepted by tbe Court, the 
aseigoee could maintain a separate suit to set 
aside the sale, and s. 244 of tbe Civ. Pro. Code 
would not apply to tbe case so as to bar such 
a suit. BBHARI LAL v. GANFAT RAI, 10 A. 
1 = A.W.M. 18B7, 238. 

(3)—Ciu. Pro. Code, ss. 276, 305.—The 
object of 8. 805, Civ. Pro. Code, ie to prevent 
tbe sale of property attached in execution of 
decree, if tne whole decree can be satisfied 
within a reasonable time by private alienation, 
and at tbe same time to protect the lien tbe 
decree-holder has obtained under s, 276. 
Therefore a mortgage of attached property for 
a sum less than the decree amount, though it 
may be bonn/ide and binding as between the 
mortgagor fjudgiocnt-debtor) and the mortga¬ 
gee, cannot be valid against the deoree-hoUer, 
not can it affect tbe lien acquired by him under 
a. 376. OURUSAMl V. Venkatasaui, 14 M. 
»7-i 1I.L.J.820. 

C. IX-18 


continued. 

-5.—Sale in Executioa of Decree— conUi. 

—■ f.—S tay of sale— concluded. 

(1) —Sale in execulion of decree—Refusal of 
application for sale of house—Injury to judg¬ 
ment-debtor. —Where a judgment-debtor is not 
an agriculturist, and there is no valid ground 
on record that, at an auction-sale. his house, 
attached in execution of decree against him, 
will not fetch Us full value, the Commissiouer 
cannot refuse the applicatioo for sale without 
giving valid reasons for the refusal. Ratan 
Chand V. Khushi Ram, 10 P.R, 1876. rZ)U.s.. 
123 P.R, 1876, P.B.] 

-m.—W rongful and Invaijd 

Sales. 

H)—Execution — Allachment and sale of 
moveable properly—Decree-holder's liability.—^ 
decree-holder who has caused the sale cf move- 
able property uot belonging to his judgment- 
debtor. though he has done so in perfect good 
faith, is liable to make good the value of that 
property to the rightful owner. Kanai Prasal 
BOSE V. HlRACHAND Manu, 5 B L.R. App., 
71 = 14 W.R. 120. (3 B.L.R. A.C. 413, 9 W.R. 
118. S B.L.R. App. 73 (Noce) = ll W.R. 528, 
D.) [R.. 9 B.H.C. 92. 11 B H.C. 46 ; D.. 13 

O.C, 367.J 

(2) — Sale in e-xecution—Order directing sale 

set aside subsequently—Validity of sale.—An 
auctioQ sale, which was made under the author¬ 
ity of an order which at the time of sale was 
not in force, but was superseded by a subsequent 
order postponiog tbe snle, was null aud void. 
POUJDAU KHAN V. BANIEE DOOBEV, 3 Agra 
398. ® 

(3) — Execution of decree — Sale before adver¬ 

tised time—Validity.—The Civ. Pro. Code, 
authorizes a .-lile, which is to bo conducted ,it a 
time and place properly notified, and a .sale 
otherwise conducted is not a sale at all within 
the meanioR of tbe Code. Tbe time to be 
notified for a sale ol property in eiecutiou of a 
decree must be the lime of tbe commencement 
of tbe sale, in order that all intending purcha¬ 
sers may be enabled to be present during the 
whole o.' tbe proceedings, to see how tbe biddings 
go, and that all who are interested in the pro¬ 
perty sold may see that there is a fair competi¬ 
tion and a good sale. Where, therefore, pro¬ 
perty advertised to be sold at 11 A.M. w.a9 sold 
at 7 A..M. there was something more than a 
mere irregularity in conducting tbe sale, and 
tbe whole proceedings were invalid. Chbda.mi 
Lal V. AMIB Beg. 7 A. 678 = A.W N. 1885 
178. [R.. 96 P.L.R. 1902. U.B.K. 3907, 2n<l 

Qr., Civ.Pro.Code, p. 9«14 Bur. L.R. 96.J 

<41—5aftj/?ecf decree, nullity of sale ordered 
by Court in execution of. —Where a decree that 
is Ming executed by a Court has been, in fact, 
satisfied by payment before any order paesed in 
execution thereof, the Court can have no juris¬ 
diction to order a sale of property in such pro¬ 
ceedings. Where, therefore, through inadver¬ 
tence or obherwiM, tbe Court orders sale of anv 
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-5.—Sale in Execotion of Decree— conld. 

-m.—'WRONGFUL AND INVALID 

Sales— continued. 

property in execution of the decree, notwith¬ 
standing such previous discharge of it, the sale 
under such order would be null and void as 
ultra vires. CHDNNl v. Lala Ram, 16 A. 5 = 
A.W.N. 1893, 141. 

{4-a)—0. 21. rr. 54. 66, 66 (4). 67. 68. 70, 90 
( = ss. 274. 287.289. 290. 311, dv. Pro. Code. 
1882)— Non’compliance 7oith reguireMent of 
s. 290, Civ. Pro. Code, a material irregularity — 
pjxeculion-saie — Substantial injury should be 
proved for nullifying execution sale. —The non- 
compliance with the provisions of s. 290, Civ. 
Pro. Code, that, before sale of immoveable pro¬ 
perty in execution, there should be an interval 
of 30 days, between proclamation and sale, is 
a material irregularity under s. 311. But its 
effect is not to make the sale a nullity in the 
absence of proof of substantial injury caused t'> 
the judgment debtor thereby. 8.311 clearly 
contemplates direct evidence on the subject. 
Tasadduk Rasult Khan v.ahmad Husain, 
21 C. 66. P.C. =20 I A. 176. {9 C 656, 12 M. 
19. R.) [F., 18 A. 37 = A.W.N. 1895. 154; 

Expl., 24 C. 291; E., 18 A. 141= A.W.N. 1896. 
9. 21 A. 140 = A.W.N. 1898. 212. 2l A. 311 
= A.W.N. 1895, 84. 96 P.L.R. 1902. 6 O.C. 
61. 31 C, 385, 8 C.W.N. 686 = 31 C. 815. 
32 0.609 = 9 C.W.N. 348= 1 C.L.J. 91, 32 C. 
542 = 9 C.W N. 487, 33 C. 68= 9 C.W.N. 1046 
= 2 C.L.J. 241. 28 A. 193=.2 A.L.J. 640 = A.W. 
N. 1905, 241. 29 A. 196. P.C. =2 M.L.T. 47 = 9 
Bom. L.R. 83=17 M.L.J. 112=6 CL.J. 138 
= 11 C.W.N. 398. 9 O.C 289. U.B.R. 1907. 2nd 
Qr. Civil Procedure, p. 9 = 14 Bur. L.R. 96. 5 
C.L.J. 696=11 C.W.N. 756, 6 0.L J. 320=11 
C.W.N. 1011 =35 C. ei.P.B.; Rel. on. 6 C.L.J. 
1C3.] 

(6)—Safe m execution — Validity of sale 
held in contravention of order of Court. — Where 
a sale is held in contravention of an order of 
Court, which it is competent to make, the sale 
is invalid. Subsequent to the passing of a 
decree for sale, a defendant put in a petition 
asking that a certain, item of the property 
described in the decree might bo sold after the 
other items, on the ground that that item bad 
been mortgaged to him and was in his posses¬ 
sion. An order was made by the Court with 
the decree-holder’s consent in the terms of the 
petition. After this order, the decree-holder 
assigned the decree and the assignee brought 
the very item to sale. Held that, as the sale 
was in contravention of the order of the Court, 
it was invalid and liable to be set aside. 
SUBB.\RAYA AIYAE V. SRINIVASA RAGHAVA- 
lYANGAR, 10 M.L.J. 211. 

(6)—5. 545, Civ. Pro. Code, 1882 (=0. XLI, 
r. 5, present Code)--Order for stay of execution 
passed by appellate Court—Sale held before 
communication of such order, nature of. —An 
order of an appellate Court nnder s. 545, Civ. 
Pro. Code, 1682, to stay execution of a decree 
against which an appeal is pending, is in the 


Sale —continued. 
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Sales— continued. 

nature of a prohibitory order, and, as such, 
would only take cSect when communicated. If 
property is sold before such an order is com¬ 
municated to the Court bolding the sale, such 
sale is not void and cannot be treated as a 
nullity. BESSRSSWARI CHOWDHURANY v. 
HORRO SUNDAR Mozumdar, 1 C.W.N. 226. 
(4 N.W.P. 393. 6 N.W.P. 354, 2 A. 686, D.)’ 
[F., 6 M.L.T. 159 ; Expl. and D., 33 C. 927 = 
3 C.L J. 67.] 

(7) — Exectuion sale—Possessory suit by share- 
holders — Limitation. —It is not because the 
purchaser at a sale in execution of the tights 
and interests of X does a wrong, and unlaw¬ 
fully takes possession of the shares of the 
partners of X that the latter are bound to sue 
to set aside the sale, But they must bring a 
suit to recover their shares which the defend¬ 
ants took unlawful possession of alleging that 
they had purchased X’s rights and interests. 
They are not tied down to sue to establish 
their rights as pact owners of the land within 
the time allowed by law for institution of 
actions to set aside sales made in execution. 
BEBEE ATHUROONIbSA V. RUOHOONATH 
Banerjee. W.R. 1864. 322. 

(8) —Sale of proprrfp of third person—Suit for 
recovery of possession— Reversal of sale not ne- 
cessarp.—Because at a sale in execution the 
right and interest of the judgment-debtor 
alono is sold, if the property belonged to the 
plaintiff .and not to the judgment>debtor, it 
would not be necessary for the plaintiS to re¬ 
verse the sale before he could recover possession. 
Where it is not necessary so to reverse the sale 
before recovering possession, the plaintiff will 
not be precluded from recovering possession by 
means of bis suit merely because he had asked 
therein for the reversal of the sale. GUNGA- 
NARAIN BeHUTTA V. THE COLLECTOR OF 

Midnapur, 6 W.R. 47. 

(9) —Ciu. Pro. Code,lH59,s.‘2iQ—Execu(ion 
saler-Moveableproperty,—yfhetetho right, title- 

and interest of a debtor in certain moveable 
property claimed by B as part-owner under 
8. 246. Act \ in of 1859, is sold in execution, the 
judgment-creditor'is not liable. The purchaser 
becomes entitled to an undivided share to be 
used as such, and is not liable to the owner 
of the other undivided share merely for using 
it, TAMIZUDlIN MULLA V. Nyanutulla 
SIBKAR, 5 B.L.R. App. 73, Note = ll W.R. 
S28. [R., 9 B.H.C. 92 ; D., 5 B.L.R. App. 

71 = 14 W.R. 120. 11 B.H.C. 46. 3 B. 74.] 

{lOi—Execution of—Death of judgment-debt¬ 
or after attachment but before sale—Legal re¬ 
presentative of judgment-debtor not made party 
in sale proceedings—Effect of otnisstort, on vali¬ 
dity of sale—Civ. Pro. Code, 1882 , ss. 311, 316 
(-0. 21, r. 90, and O. 21, r. 94, new Code).— • 
T obtained a decree against S, during S^s 
life-time a warrant for sale of certain land- 
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Sale —oontmued. 

—>5.—Sale In Exeention of Decree— contd. 

.— “m.—WRONOFUIi AND INVALID 

SALBS~conjinu«d. 

was issued and tbe proclamation published 
for the sale oi the laud which had been pre< 
viously mortgaged to K. S died oq tbe 27(h 
September, 1877, the sale took place on 
tbe 3cd October, 1877, without any notice 
being given to D, who wae the heir aud legal 
representative of S, or her name beiog placed 
on tbe record. T became tbe purchaser. D 
came to know of the sale some days after it 
took place. In 1883, T sold ibe laod to A, who 
redeemed the mortgage from K aud took 
possession. In 1891. D. as heir aud leg.al re- 
presencative of S, filed this suit to redeem the 
land. She made K and A parties to tbe suit. 
Her contention was that the sale was absolutely 
void by reason of the ptaintifi not having 
been brought on tbe record of tbe execution 
proceedinge immediately ou her father's death. 
Held that tbe plaintifi was not entitled to 
redeem, Per Jardine. J.;—As no “ substantial 
injury ” was alleged to have resulted by reason 
of the plaintiff not having been brought nu the 
record of the execution proceedings immediate¬ 
ly on the death of the judgment-debtor and 
before tbe sale took place, the puiobaset 
acquired a valid title under s- 316, Civ. Pro, 
Code. Per Ranade, J. Tbe omis.'^ion to join 
tbe name of tbe representative of tbe deceased 
judgment-debtor as a party to tbe record was a 
material irregularity, and a serious defect in tbe 
title of the purchase. But this irregularity did 
not vitiate the sale under tbe special circum¬ 
stances of tbe present case, as the plaintiff did 
not apply under s. 311, Civ. Pro. Code, to have 
the sale eet aside although she came to know 
of tbe sale within tbe period allowed by btwfor 
applications to set tbe sale aside ; a» there was 
nn fraud or malafides on the part of the judg¬ 
ment-creditor ; as the sale had not resulted in 
any substantial injury to the plaintiff, and as 
the auotioD-paicbaser and hie assignee had 
been in adverse possession for more than twelve 
years. ABA v. DhondubaI, 19 B. 276. 
[Appr., 31 B. 424; R.. 19 M. 219. 23 0. 686.) 

(11) —Ewetifion sale—Sale held on holiday — 
Death of decree-holder before safe.—There is 
nothing unlawful in holding a sale of a bouse 
or other property on a civil holiday. (3 A, 333, 
F.) Tbe death of the deoree'holder a day 
before the sale was also not a circumstance 
which by itself operated to render tbe sale void. 
AMIRULLAH V. KHALILULBAHMAN. A.W.N. 
18B2, 169. 

(12) —-AcfXXIII 0/1061. s. 11—4cfVIII of 
1859, $$, 256. 257. not applicable to suit bated 
on fraud vitiating tale. — Held that a. 11, Act 
XXIII of 1661. and ss. 256 and 35? of Act VIII 
of 1869, could not apply to tbe present snit in 
whloh fraud was imputed vitiating the sale in 
toto. The question for decision did not arise 
between the parties to tbe suit in which the 
decree wee psMod, and relating to the execution 
ol that deotee; for, it was oontended that the 


Sale —continued. 

-5.—Sale in Execution of Decree— contd. 

-m.—W rongful and Invaliet 

SALES—continued. 

decree that bad been executed was not the 
decree which was passed between the parties, 
but a decree which had bean modified by a 
subsequent decretal order. S M. therefore, 

■ could not apply. Neither did ss. 256 and 257 
I of Act VIII, which refer to material irregular- 
I ities in conducting the sale, apply ; for, lu the 
I present case, it was averred that the sale was 
I brought about by the fraud of the dofondaut. 
j The issue of fraud or no fraud having therefore 
I to be necessarily tried, tbe Principal Sudder 
j Ameen was right in having remanded tbe case 
I to tbe Court of fir.st instance fur that purpose. 
UMBIKA OaUltNCHUCKBRBUTTl* V.DW.\RKA- 
NATH GHOSE, 8 W.R 506. (4ppr., 15 C. 179 ; 

1 i?.. 2 M. 264. 17 C. 7C9, F.ii.j 

! (13)—Cir.Pro.Cotie, AclYlllof 1359. ss. 256, 

257 — Cotirt sale Application to set aside 
sale—Fraud of conducting officer — Limiialion, 

I —Where an application was made to set aside 
I a Court sale on tbe ground that the sale was 
I vitiated by the fraud and collusion of tbe officer 
i conducting the sale and the decree-holder, tbe 
I provisions of ss. 256 and 257. Act VIII of IS59, 

! did not apply, and tbe application was not 
I barred by limitation, becaufc it was made more 
j than thirty days after the date of sale- VIR- 
! SINOAl’l'A Dill BASLINOAITA V. SADASlil- 
VAPPA APPA GOLKHANDI. 7 B.H-C.A,C-74. 

(14) — Suit to set aside decree on ground of fraud 
I Execution of decree—Sale in execution—Title 
of bona fide purchaser at auction sole. — Held, 
that tbe title of a 6orta fide purchaser at a sale 
in execution who was no party to tbe decree 
is not invalidated by t-be setting aside of the 
decree which was valid at the time of the sale. 
JETHAO MAL V. DURGA PRASAD. A.W.N. 
1899, 180. (10 A. 166. 1 B.L-R. 84. 7 W,R. 
312. 12 W.R. 49 and 24 W.R. 260, R ) 

{15)—Execution sale — Fraud—Irregularity— 
Civ. Pro. Code {Act VIII of 1859), 256— 

Remedy of Judgment-debtor .—Where the facts 
i connacted with an cxecutinn snle do not estab¬ 
lish fraud, but only amount to an irregularity, 
prejudicing tbe judgment-debtor, the remedy 
of tbe latter is to apply to the Court, in proper 
time, under s. 256. Act VIII of 1959. to set 
aside tbe sale held in execution of tbe decree. 
If euch application is made and dismissed, the 
judgment-debtor cannot bring a regular suit 
for establishing tbe same thing. GOBIND 
SINGH V. MoeUNT MUNNO RAM DOSS, 19 
W.R. 414. 

(16)—iicf VIII of 1859, ss. 256, 257-.dppfi- 
caiion to set aside sale in execution—Subsequent 
suit to eet aside sale on the ground of fraud, 
maintainability o/.—8. 257, Act VIII of 1859, 
refers to irregnlarities in pubiisbiog or conduct¬ 
ing ft sale only, and a person who has failed in 
hie application under ss. 25G and 257; is not 
thereby precluded from bringing a separate suit 
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to set aside the sale od the ground of fraud 
dehots the irregularities complained of. NUND 
Lall DO.SS V. Del.awub Ali, 11 W.R. 244. 
[.•Ippi.. 15 C. 179 : R., 17 C. 769, F.B J 

(17) — ExzcuLionsiU—Setting asideof—IPraud 
—CoJidiuous.—I q a suit to set aside an czecu- 
ticn saU on the ground of fraud, it is not 
eouugb for the Court to dud that the mode of 
making attachment and proclamation was 
according to Uw. But the Court must consi¬ 
der whether, looking to all the surrounding 
circumstances of the case, the alleged fraud is 
proved or not. Choonbb SahOO v. Monoo 
Lall, 14 W.R. 323. 

(18) —Gi/f in fraud of creditors—Creditors 

bringing property to sale—Highls of purchaser 
at sale—Suit by donee to set aside sale on ground 
of fraud —Rescission. - A transaction cannot 
generally be rescinded unless the party seeking 
it is able to rescind it in loto, except where the 
transactiou is severable, A debtor, being in 
pecuniary difficulties, made a gift of all his 
property in favour of bis wife and bis minor 
SODS in 1S75. X, a creditor of his, who sub¬ 
sequently obtained a decree against him, sold 
part of tbe said property in ezecuiion, which 
was purchased by Y for an inadequate price 
by means of false reproseatations. An appli¬ 
cation made by the debtor in 1879 to set a>ide 
tbe sale on the ground of fraud was rejected. 
In 1884 the minor sons (being represented by 
their next friend), instituted the present suit to 
set aside the sale, against Y (the purchaser), 
alleging tliat the sale was void by reason of tbe 
defeudant's fraud and claiming tbe property 
as theirs under the gift of 1875. Held (1) 
that the gift under which the plaiotiOs claim¬ 
ed having been m.ide by tbe debtor, when 
in pecuniary difficulties, was void against his 
creditor X, who bad aright to sell the property 
in execution of his decree, that the defendant, 
as purchaser at tbe sale acquired a valid title, 
and that tbe plaintiffs could not take anything 
under the deed of gift; (2f that tbe plaintiffs 
oould not set aside the sale on tbe ground of 
the defendant’s fraud. The gift of 1875 made 
the SODS (plaintiffs) and tbe wife of tbe debtor 
tenants-in-commonand tbe plaintiffs were only 
owners of their respective shares, and conse¬ 
quently could not olaim tc rescind the sale 
in tolo. Nor could the wife join in resoioding 
tbe sale as she must have known of the fraud 
in 1679, when her husband endeavoured to set 
aside the sale on that ground. HOKMUS-H v. 
C0WAS.)I, 13 B. 297. [F., 17 C.P.L.R 24.] 

(19)— Sale in-execulion-^^Purckaser lights.-— 
If a sale takes place in execution of a decree in 
force and valid at the time of tbe sale, the pro¬ 
perty in tbe thing sold passes to the purchaser. 
Per Norman, J.:—If tbe decree or judgment be 
afterwards reversed, the reversal does not affect 
the validity of tbe sale or tbe title of tbe pur¬ 


chaser. Chunder Kant Surmah Talook- 
DAR V. BISSESSUR SURMAH CHUCKBR- 
BUTTT, 7 W.R. 312. [F.. 8 W-R. 300, 10 

W.R. 154= 1 B.L R.A.C. 56. 1 B.L.R.A C. 84. 
12 W.R, 608, 6 N.W.P. 291; B., 8 B.H.C. 
, A. C. 37.] 

(20) —Saf« in execution of decree —Bona fide 
purchaser.—A sale to a bona fide purchaser for 
a valuable oonsideratioo in execution of a decree 
outstanding and in force at the time of the sale 
IS a good and valid one. FYAZOODDEEN 
BHOOYAV SHUM8UNNISSA BBEREE, 12 W. 
R. 308. i7 W.R 312, 10 W.R. 154. F.) 

I 

(21) — Execution of decree—Sale —Bona fide 
I pare/»asc» —Decree reversed on appeal — Right 
. of purchaser. —A sale under a decree to a bona 

fide purchaser after confirmation is valid not- 
j withstanding tbe reversal of that decree upon 
appeal. BeH.AREE LALL v. RaJA RAM. 8 N. 

. W.P. 291. 

I (22)—Seffinpaside of portion of decree relating 
to liability for costs—Sale in execution for costs 
not cancelled. —This was a suit brought by the 
. plaintiff to have a sale of bis property set aside. 
The sale bad taken place in execution of a 
decree (or costs at the suit of Government- 
That part of thedeccee which made tbe plaintiff 
answerable for costs having been afterwards set 
aside, it was now contended that tbe sale 
ought to fall. The High Court, however, 
following tbe decision in 7 W.R. 312, refused 
! to uphold tbe contention of the plaintiff and dis- 
; missed his appeal. PEARBB MONEE DOSSBB v. 

I The collector op beerbhoom. 8 W.R. 

I 300. [R., 6 B.L.R. App. 90, 2 C.L R. 223, 

: F.B.] 

' (23)— Sale in execution of decree—Invilid 

sales—Remedy of parties aggrieved—Suit for 
' reversal of sal2.—When a property is soli in 
execution of a decree which bad been in force 
at the time of sale, but whioh was eventually 
set aside on appeal, the remedy of the party 
aggrieved is by a suit for tbe reversal of the 
, sale, and not by a suit for the recovery of 
, damages for the loss sustained. ANNUNDO 

j Chunder Baner-jee v. shubhul chunder 
Dbbea, 2 Hay 624. 

(24) —Sale Under decree subsequently reversed 
-Dispossession—Right to recover lands loilh 
mesne profils, —Ou the reversal of a decree in 
ezeoutioQ of which a sale of land takes place, 
the sale itself made while that decree was 
under appeal falls to the ground, and the party 

j dispossessed under suoh decree is entitled to 
' recover the land with mesne profits. SHEIKH 
BHOOLLOO v. Ram NARAIN MOOKERJEE, 
W.R. 1864, 129. 

(25) — Ezecuiion sale—Purchase by decree- 
holder —Sttit by judgment-debtor for possession 
—Equities.—VVhere the defendants (deoree- 
holders) purchased certain property at a sale 
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Sales — continued. 

held in execution of a decree against the 
plaiatiS, and the latter brought a suit to reco> 
vet a share oi such property, held that the 
plaiotifi could not recover unless he offered to 
pa; the defendants the debt which be owed 
them and which {ormad part of the oonsidera- 
tiou of their putohase. filBOO OOWRBE 
BOYJO Nath Pershad v. jodha Singh. 
19 W.R. 416. [R., 27 M. 98 ; D-, 27 C. 810, 5 
C.L.J. 328.] 

(26)—Ex parte decree—Minor defendants not 
properly represented—Sale of ancestral pro¬ 
perty—Presumption — Mortgage on behalf of 
minor—Auction-purchaser — Purchase after 
notice of invalidity of transaction. —Where mort¬ 
gage bonds in respect of ancestral propert; were 
executed on behalf of a minor and advances 
of mone; were made without making such en¬ 
quiries as ought to have been made as to the 
necessity for the loan and in fact no one thought 
of the interests of the minor at all, and the 
minor’s name was joined in the transaction 
merely because be was a member of the family, 
and the minor wa.s not properly represented in 
the suit on those bonds in which an ex parte 
decree was obtained, held that the bonds were 
invalid against the minor, and a decree so ob¬ 
tained could not be presumed to be valid as 
against the tninot. An auciion-purobaser who 
purchases ancestral property after receiving dis* 
tinct notice that tbc mother of tbe plaintiffs, 
minors, challooged tbe validity of tbe entire 
proceedings, cannot protect himself by relying 
on an ex parte decree and execution sale. 
JUNOEE Lall V. Sham lall Mjssbh. 20 
W.R. 120. [fl., 19 M. 219; D., 20 W.R. 123.] 

(27)— Auctio7i‘pHrcha3er—Validity of decree 
contested—Purchase without notice—-Validity 
of sale, —An auction-purobasor at a sale in 
execution of an ex parte decree, to whom 
notice of contest as to tbe validity of tbe de¬ 
cree is not Qommunioated before (he property 
is sold, is entitled to retain tbe purchase. 
Bam Jbwun Lall v. sham Lall Misser, 
20 W.R. 128. (20 W.R. 120, D.\ 

(28)—Decree •— Satisfaction — Purchase by 
one of several judgment-debtors — Execution — 
Sale in execution of satisfied decree—Rights of 
purchaser—Notice, —As between tbe judgment- 
debtor and the decree-holder, tbe purchase of 
n decree by one of several judgment-debtors 
operates as a satisfaction of the decree; there¬ 
fore. after such satisfaction, tbe decree cannot 
legally be exeentod. Where a judgment- 
debtor, having satisffed tbe decree, fails to 
cause satiaiaotion to be entered up, or neglects 
TeasooAble precautions, and omits to take pro¬ 
per means of giving to purchasers at tbe sale 
notice of the satisfaction of decree, a person 
purchasing property in execution of the decree, 
appearing on the face of it to be good without 
notioe of any infirmity in tbe right of the per- 
•on oauelng the decree to be executed, will not 
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be affected by any rights or equities of the 
judgment-debtor against a decres-bolder caus- 
log the decree to be executed, of which he has 
no notice. DlGAMDUREE Dedia v. EshAN 
CHUNDER SEIN, 15 W.R. 372. 

(29) —Ctu. Pro. Code. US—Stal- 11 <iJid 
12. Viet., cap 21. s. l—lmolvnit judgment- 
debtor — Vesting order — F,.vecitfion — Sale¬ 
able interest. —In execution of a decree, cartiin 
property of the judgmeut debtor was attached 
and sold. But, prior to tbe date of r>he decree, 
tbe j'ldgment-debtor had baen adjudged an 
insolvent and all his estate had vested in tbe 

j Official Assignee under s. 7 of St It. 11 and 12 
Viet., Chap. 21. Held that the luctioo-puc- 
chasec was entitled to sot a^ide the sale under 
s. 313, Civ. Pro. Code, on the grr>nnd that, the 
insolvent had no saleable iatcrest in tbc 
property sold even though tbe Otneial As.^ignee 
might have assented to such execution sale. 
DENOHUNDHOO PAL v. SHL'SHI MOHUN PaL 
CHOWDHRY, 12 C.L R. 60. 

(30) —Smt. 11 and 12 Fic . C/toij. XXI. s. 7 

— Veslitiij ordei — t'/ject—Civ. Pro. Code. 1S77, 
s. 313—ibinieabfe interest - Setting aside of sale 
—i?att)?caftort.—The effect of an order adjudg¬ 
ing tbc judgment-debtor an in-^clvent is to 
vest ail bis properly in tbe Ollioiil Assignee, 

I and. after the property thus vests in tbc Ofricial 
Assignee, tbc judgment-debtor ha.> no .saleable 
interest in such property and the purchaser i.-; 
entitled to apply under s. 313. Civ. L’ro Code, 
to have the sale set a.'side. even 'hough the 
Official Assignee may have ratified the s.ale. 

Ram Soondur Dev v. Suoshi Mohlnpal 
CHOWDHRY. 11 C.L.R. 389. I F.. 31 M, 403 » 
18 M.L J. 487 = 4 M.L.T. 183. i 

(31) —Cit:. pro. Code, 1.877, s. 313—Safe in 
execution — Application to set n.sidr sale for 
want of saleable interest in uidgmenl debtor — 
Sale in execution of different decrees—Prior 
sale under latter aitachment — Prior itv,—Certain 
property wan putcha?cd at Court auction on 
21-2-1660, in execution of a rent decree dated 
20lb May, 1879, tbc proclamation of sale not 
meutioniog any incumbraucc on tbc property. 
After paying the decree-holder tbe amount due 
to him under the decree, the balance remained 
in Court. But a decree was obt lined on the 
9th of October, 1879. on amortgtge executed 
by tbe judgment-debtor, and tbe sauie property 
was sold again in execution of tiie second de¬ 
cree oolltb March, 1880. Tbe former purchaser 
applied for setting aside tbc sale to bim and 
asked that bis pufebase money should be re¬ 
turned to him. Held that if. as a fact, the 
property sold was covered by tbe mortgage, 
there was. under the circumstances, no such 
saleable interest in the judgment-debtor at 
tbe time of the first sale, as would prevent tbe 
operation of a. 313, Civ Pro. Code, inasmuch 
aa under the sale the purchaser would be un¬ 
able to get tbe particular property purchased 
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by him and that, therefore, the sale must be 
set aside, [i?., o A.577,10 C. 368; D., 9C. 506, 
9C.li2G;9A, 167»7A.W.N. 6,) An earlier 
sale, though under a later attachment, is en¬ 
titled to priority over a later sale under an 
earlier attachment. NaHARMUL Marw.AKI, 
V. Sadut ALI, 8 C.L.R. 468. (6 C.L.R. 
85. F.) 

(32) —Ctu. Pro. Code {Act X of 1877), s. 313— 
Execution—Sah under atiachnienl during sub¬ 
sistence of prior aitachment-~Friority- —Certain 
properties belonging tothe judgment-debtor were 
attached in execution of a decree and brought 
to sale. The sale was postponed pendiiig a suit 
instituted by a claimant to the said property. 
After the suit was dismissed, the decree-holder 
applied lor sale, and 16th December. 1878. 
was fixed for the sale. In the meanwhile 
another creditor of the judgment-debtor who 
bad obtained a decree against him attached 
the same property and brought it to sale, and 
15tb November 1878. was fixed for the sale. 
The sale took place on that date. Again, on 16th 
December, the same property was sold under 
the first attachment. The auction-purchaser 
at the second sale applied under s- 313 of the 
Civ. Pro. Cede. 1877. to sot aside the sale to 
himself on the ground that the judgment- 
debtor bad no saleable interest. Held that the 
sale must be set aside. CHUTEA PANDA v. 
GOBURDHONE DASS. 6 C.L.R. 85. (9 W.R. 
514, 9 W.R. 244, '2 W.R Mis. 46, doubted but 
F.) [Appr., 12 0. 317, 70.410, 8C.L.R, 46S.] 

(33) — Concurrent decyees against same judg- 
ment-debtor -—Execution — Attachment and 
sale of judgnxent-debtor's property by order of 
inferior Court—Attachment by order of superior 
Court—Realisation and distribution of assets — 
Ciu. Pro. Code, 1882, ss. 285, 295.—In exe¬ 
cution of a decree which be obtained on 
13-10-1691 against D, in a Second class Sub¬ 
ordinate Court, S attached the judgment- 
debtor’s property on 18-101891, obtained an 
order for sale on 7-7-1892 and bad the procla¬ 
mation of sale issued on 9-7-1892. T, another 
creditor, obtained a decree .against D on 
9-10-1891 in a First-class Subordinate Court, 
and in execution thereof attached the same 
property on 14-6-1892. But the property 
having been sold on 17-8-1892 (the day fixed 
for sale) by the Second-class Subordinate Judge 
under the decree of S, T applied to the latter 
for setting aside the sale, oontending that the 
sale was invalid under s. 285, Civ. Pro- Code. 
Held that the sale was not invalid under s. 285, 
because the inferior Court had ordered the 
sale and issued the proclamation before the 
property was attached by order of the superior 
Court. The order for sale and proclamation 
was perfectly valid at the time when it was 
made by the inferior Court on 7th and 9th 
July respectively. PATEL Naranji Morarji 
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V. Habidas Navalram, 18 B. 458. [F., 

19 B. 127; Cons.. 19 B. 539: R.. 18 A. 348, 22 
B. 88. 25 C. 46. 13 C.P.L.R. 145.] 

{3i)—Attachment and sale of property of third 
person by decree-holder—Liability to damages — 
Proof of mala fides unnecessary — Without proof 
cfmaZa.rides, a judgment-creditor is respon¬ 
sible in clam.igos to any person whose property 
he wrongfully causes to be attached in execu¬ 
tion of his decree. RAYNOR v. SUNGHEER 
Singh, 5 N.W.P. 2ll. 

(35)— Sale in execution of decree passed jvith- 
out jurisdiction. —A sale in execution of a decree 
passed without jurisdiction is a nullity. Jadu 
Nath Kundu Chowdhry v. Bra.janath 
KUNDHU. 6 B.L.R. App. 90. (1 B.L.R. A.G. 
.56, 8 W.R. 300, D.) 

(36t— Mortgage—Bond and warrant of nf- 
torney to enter up judgment give as collateral 
security — Seizure of properly under fi fa i« exe¬ 
cution of judgment—Equity of redemption not 
sale able under fi-fa— Subsisting of right of re¬ 
demption. —Plaintifi sued to redeem a garden 
which was mortgaged by bis father £ in 1919 
to the predeccssor-iu'title of the defendants. 
On tbe date oi the mortgage, as a collatocal 
security, gave a bond andawarranhof attorney 
to enter up judgment in the Supreme Court. 
Execution issued on this judgment; and. 
under a fi-fa, the property was seized and sold 
by the Sheriff and purchased by R brother of 
the original mortgagee, who got possession in 
1821 under a bill of sale and continued ever 
since in possession. In 1865. the present suit 
was instituted to redeem upon the footing of 
the original mortgage. Tbe plaintifi’s case was 
that the relationship oi mortgagor and mort¬ 
gagee still subsisted between the appellants and 
tbe respondents (the representatives of H and 
bis brother the original mortgagee) and that 
much more than the mortgage-debt had been 
realised from theusufruct. The Principal Sudder 
Ameen foundthat tbe relation of mortgagor and 
mortgagee between 6 and R, N ceased to exist 
from the date of the Shetifi’s sale when the hol¬ 
ders of the bond and warrant of attorney satis¬ 
fied their debt and took possession of the garden 
and B received and appropriated tbe surplus 
proceeds of the sale. The question argued on 
special appeal was the same as that before the 
lower Court, vie., did the relation of mortgagor 
and mortgagee still subsist, or had the title 
of the mortgagee been exchanged for any other 
title, and, if so, when and how. Held that tbe 
right of redemption had not been lost, but still 
subsisted. At the time of the Sberifi’s sale in 
1821, an equity of redemption could not be 
seized and sold under a fi-fa, and therefore, 
nothing passed under the Shetifi's sale to B.N. 
R.N. DO doubt was put in possession ; but as 
he had no right to possession save as mortgagee, 
he must be deemed to have obtained and to 
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have remained in possession in that capacity. 
HURROPEBSHAD GHOSAL v. HURRO MONEE 
DBBEB, 8 W.R. 210. 

(yj)—‘Sheriff, jurisdiction of, to issue fieri 
{acias.—Held that, after the High Court was 
established, or al all events after 1865, the writ 
of /acias could not run beyond ihe local 
limits oftbe High Court’s original jurisdiction, 
and that the Sheriff could not under that writ 
take possession of or sell property in the 
Mofuseil. Whilst a certain land in the Mofussil 
was in the possession of the Sberifi under a 
writ oi fieri jacias issued on a judgment of the 
High Court, the same land was sold by the 
Court of the twenty-four Pergunnahs under 
another decree transferred to it by the High 
Court. Beld that the sale was a valid one and 
that the Sherifi's possession would not invali¬ 
date the sale. GRISH Chunder Dasv. Brojo 
JIBUN BOSE, 8 C. L R. 4. (24 W. R. 366, i? ) 

(38) —Act VIII of 1859, s, ‘lol-^Kxeculion 
safe-—A suit to recover property alleged bo have 
been sold in execution by a Court which had 
no jurisdiction is not barred by Act VIII of 

1859, B. 257. Kanhave Singh v. Oomadhur 
Bhutt, 21 W.R. 291. 

(39) —Decree becoming incapable of execution 
—Auction sale of property in execution of such 
decree—No title passes to purchaser. —A suit to 
recover poBsession of and to establish the right 
to property purchased at an auction sale, in 
execution of a decree which, since the sale, had 
been declared incapable ofexeculiou, will not 
lie. PADARUTT LALL V. RUTTUN SlNGH. 3 
N.W.P. 212. (13 W.R. 273. f.) 

(40) —Inuoitd decree—Sale in execution— 
Limitation — Act XIV of 1869, s. 20.—A sale in 
execution of a decree is vitiated by the citcum* 
Btance of the decree being at the time of sale 
invalid, e.q., barred by limitation. GOLAM 
ABOAR v. LAKBIMANI DEBI, S B.L.R. 68 = 13 
W.R. 278. (E., 6 N.W.P. 342; Appr., 20 W.R. 
6;D.,20 W.R. 6.) 

(41)—Sale in execution of decree void— Suit 
for rejund of purchase tnonep.—A sale in execu¬ 
tion of a hypothecation decree was set aside at 
the suit of a private auction* purchaser, and the 
purobaset in execution of the mortgage decree, 
having been obliged to surrender the property 
brought the present suit to recover the purchase 
money from the decree-holder, alleging that the 
hypotheoatioD'bond and the decree obtained 
thereon were of a oollnsive nature. The loner 
appellate Court found that the decree was the 
ceault of collusive proceedings between the 
mortgagor and the mortgagee. Beld, on such 
'finding, that the plaintiff was entitled to recover 
the money from the mortgagee (decree-holder) 
M money had and received to his use. KiSBOBi 
V. OHANBHAM, A.W.H. 1681, 128. 
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(42) — Sale in execution of decree—Setting 
aside sale — Rejection of highest bid —A6orlti'e 
sale caused by ad of judgment-debtor—Highest 
bidder declared Jiol the purchaser—Validity of 
sole.—Three attempts to sell land taken in 
execution under a decree had been reodeted 
abortive by the acts of the judgment-debtor, 
and a delay of seven years occasioned, during 
which by his conduct he defeated the execution 
of the decree. When the property was put up 
for sale for the fourth time, the Collector 
rejected the two highest bide, on the ground 
that ueither of the bidders could produce a 
mooktarnamah from the persons for whom res¬ 
pectively they professed to act as agents, nor 
produce the required deposit, and he declared 
the third highest bidder the purchaser of the 
land, field that under the ciroumslances the 
conduct of the Collector was justifiable and the 
sale valid. Rajah MohesH Narain SING v. 
KISBRAMUND MiSSAU, Harsh 592 = 2 lod. Jur. 
O.S. 1=5 W.R. P.C. 7 = 9 Moore’s I,A. 324 = 1 
Suther. 488 = 1 Sar. 862. 

(43) — Kxecution sals—Bidding by decree-hold- 
er without permission of Court—Sale if valid. 
— A biddiug at an execution-sale by the decree' 
bolder without permission from the Court, does 
not ipso facto invalidate the sale. VKCRArPA 
Chetty, Petitioner. 14 W.R. 405, 

.See Civ. Pro. Code, 1908, s. 47, 10 B.H.O. 
207. 

-Miscellaneous. 

(1) —Application to sell immoveable property 
in execution setting aside deed of gift — Avoid¬ 
ance of deed of gift in suit by third parly — 
Removal of obslrnclion lo decree-holder to bring 
property to sale for debts under his decree .— 
The defendant in the present suit bad obtained 
a decree against one J, and made a summary 
application in execution to have a gift executed 
by J in favour of the plaintiff’s donor cancelled. 
Subsequently a third p^rty who bad sued to set 
the deed of gift aside succeeded on the ground 
that it was not bona dde. The obstruction 
being thus removed, the decree-holder petition¬ 
ed to have the property sold in execution of tbc 
decree against J and succeeded. Tbc present 
suit was thereon instituted by the plaintiff wbo 
was in possession to stay the order for sale in 
execution. The lower appellate Court having 
dismissed the suit, plaintiff appealed But the 
High Court dismissed the appeal holding that 
the decree in favour of the third party bad 
removed the obstruction to the decree-holder in 
bringing the property to sale as that of his 
judgment-debtor J, and the title deed of the 
plaintiff having been declared not to be a bona 
fide one, defendant might at once sell the pro¬ 
perty for tbe debt due to him, 8ABAYE AKUN 
V. Champa Bibeb, 2 W.R. 305. 

(2) — Sale of decree—Subsequent exteution by 
vendor —Purchase at auction-sale—Construction 
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-n.—M iscellaneous— coR'inucd. 

13il 0 / 17th June 1842.— A decree-holder 
cannot first sell a decree, and then sue out exe¬ 
cution upon it. Coosiruotion 1341 of L7(h 
June 184*2 no doubt makes it essential to the 
tonnal recognition by a Civil Court of the 
transfer of a decree that the transferrrec should 
certify the fact to the Court ; and that until 
such tact be so ctrtified, the originally recorded 
decree-holder alone can be regarded as the 
decree-holder who can properly execute the 
decree by sale or otherwise. But the con- 
s traction was never intended to enable a person 
to commit a fraud by first selling a decree and 
then suing out execution upon it. StT.ARAM 
Sahai V. MOHAN Mandar. B.L.R Sup. Vol. 
845*3 W.R. 90. [B.. 7 W.R. 360.] 

('d)—Holier of money-decree, acquiescence of, 
in Court's order relating to sale—Duty to credit 
sale price to the decree. —In this case a creditor 
who had obtained a money-decree acquiesced 
in an order in execution made by the Court 
that, out cf four villages, the property of bis 
judgment-debtor, the two last should only be 
sold if the price of the two first fell short of the 
amount of bis decree. The first two villages 
did sell for more than enough to satisfy the 
decree, but the creditor, having applied part 
of lbs sale price to clear that account, placed 
the other part to the credit of some old debts 
due to him by the judgmeot-debtor. Under 
these circumstances, it was held that the 
judgment-oreditor had no right to get the last 
two villages sold in satisfaction of what remain¬ 
ed of his debt. It was therefore not competent 
to the creditor to subsequently maintain a suit 
to have his lien declared upon the two other 
villages which, under the orders of the Court 
passed in bis presence and with his acquies¬ 
cence, could be liable only when the condition 
occurred that the decree was not satisfied by 
the s-ale of the two villages ordered to be first 
sold. Moonshbb Rally Pbrshad v. Lal- 
LAH BEHARY LAL, 4 W.R. 67. [B.. 8 W.R. 

379.] 

(4 )—Decree for possession of land — Im¬ 
moveable properly—Order setting aside sale of 
decree, not to be interfered with by appellate 
Court ,—A decree for possession nf land is a 
document convertible at the pleasure of the 
bolder into land. Such a decree, therefore, is 
not of the nature of a ‘moveable ;' it is the title- 
deed of an estate and, like all other similar 
muniments of title, is real or immoveable pro¬ 
perty. Consequently, the order of the first 
Court sotting aside a sale under such a decree 
being final, it is not competent to the appellate 
Court to interfere with such order. MOBKOO- 
NISSA V. DEWAN ALI MlSTREE, 4 W.R. Mia., 
22 . 

{5)—Sale in execution—Intercenlion by claim¬ 
ants - Admission by intervenors of partial in¬ 
terest of judgment-debtor—Court whether bound 
to enquire into claim—Civ. Pro. Code, s. 246, 
scope 0 /,—S. 246 of the Civ. Pro. Code, was 
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enacted foe the purpose of avoiding the incon* 
venieoce and hardship which might accrue to 
third parties in consequence of the sale of any 
pronerty as the property of the judgment deb¬ 
tor.’ when the latter has g'lt no possession in it, 
either actual or con-structive. From the nature 
of the enquiry prescribed by the section and 
that of the order to be pa-^sed upon the result 
of such enquiry, this construction of the law 
appears to be perfectly correct. The validity 
or otherwise of the title set up by tbe claimant 
is not to be investigated directly. The question 
for adjudication of such a case is whether the 
judgment-debtor is in possession of tbe property 
attached for sale, actually or constructively ; 
and for the purpose of determining it, the 
claimant is to be placed in the category of a 
defendant. Where, therefore, tbe person who 
comes forward with the claim admits the deb¬ 
tor's possession of some share or interest, he 
thereby admits the very fact which it is the 
object of enquiry under the section to ascertain, 
and consequently it is then unnecessary foe tbe 
Court to proceed to enquire into tbe claim. 
MISREE BEGUM V PUNNOO SiNQH, 8 W.R. 
362. 

(6) —Sale of estate in execution —application 
by judgment-debtor for realization of debt from 
proceeds of another estate.—The Court will not 
prevent a docroe-boldec from enforcing his 
decree by sale of an estate, in which the judg¬ 
ment-debtor has a saleable interest, merely on 
tbe ground that tbe estate is entangled and 
that it would be more convenient to the 
judgment-debtorif tbe judgment-creditor should 
wait and reoeive his debt from tbe proceeds of 
another estate which is under attachment. 
NUJEEMOODDREN AHMED V. ABDOOL AZBBZ, 

11 W.R. 342. 

(7) —Holder of two decrees—Attachment in 
satisfaction of first decree—Subsequent applica¬ 
tion for attachment for second decree — Fraud.— 
A decree-holder who, after having obtained two 
decrees against the same person, has attached 
certain property in execution of one decree, has 
a right to carry out the sale of that property, 
if, m the notification of sale, iuteuding pur¬ 
chasers have beeu made aware of tbe fact that 
be likewise claims tbe same property in-satis¬ 
faction of his second decree- BOLAKEB LALL 
V. Khurugedhareb Singh, 12 W R, 79. 

(8) —Exocuftou of decree—Prohibitory order 
—Act VIII of 1859, ss. 236, 2i3 —Purchase of 
property by judgment-creditor — Practice of 
English Courts. —Where, in execution of a 
decree, the defendant caused a decree of the 
plaiutifi, awarding him Rs. 92S to be attached 
under s. 236, Act VIII of 1859, caused the pro¬ 
hibitory order to be fixed in a oouspiouons part 
of the Court-house and oopies thereof to be 
delivered to the judgment-debtors, and subse¬ 
quently purchased the decree at Court-sale for 
Rs. 20, held, on special appeal by the plaintiffr 
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thafc the pcobibitory order, having been In 
accordance with the terms of s. 236. Act VXII 
of 1859, was legal and regular. The Court 
executing the defendant’s decree ought not to 
have sold the plaintiff’s decree, but should 
have under s. 243 appointed a manager to 
enforce the plaintiff’s decree. A decree-holder 
must not be allowed to bid and purchase at a 
sale in execution of his deoree without an order 
of Court previously obtained upon notice to the 
judgment-debtor. Practice of English Courts 
in execution of decree considered. BAKDHU 
Row. HANUMAn SmGH, 3B.L.R. A C 320 
= 14 W.R. 406, Note. 

(9) —Safe in execution — Purchase in good faith 
—‘Inquiry info vendor's title. —Buying in good 
faith at a sale in execution does not make it 
immaterial to inquire into the vendor’s title. 
TATURKBAWasv, LOKENATH, 13 W.R. 131. 

(10) — Execution of decree—Postponement of 
sales at judgment-debtor's request—No fresh 
notification—Validity of sale.—Where an exe- 
outLon sale was adjourned at the judgment- 
debtor’s request and with his express consent 
that no fresh notification was necessary, the 
sale that took place on the adjourned date 
cannot be questioned by him on the ground of 
material irregularity in not publishing the 
notification. BAMA SOONDURBE CHOWDH- 
RAIN V. SARODA SOONDUREE DOSSEE, 18 W. 
R. 811. 

<11)— Execution—Act VIII of 1959, s. 270— 
Decree of subordinate Courf.—Where a decree 
was passed by the Subordinate Judge, and in 
execution of that decree a sale of certain pro¬ 
perty was held and conducted by the nazir of 
the District Judge, held that, iu reference to ' 
the sale, the District Judge had no jurisdiction 
to pass any order respectiog the re-eale of tbe 
property. NOBA KlSHOBB DA8S v. PROTAP 
Ohundsr Banerjee, 1 C L.R. S34. 

(12) — Title of purchaser at auction-sale, when 
commences—Liability to pay Qovernment re¬ 
venue, —Tbe title of a putobaser to an execution- 
sale dates from tbe date of the ao( ual sale though 
the confirmation'of the sale takes place at a 
later date. [F.. 6 0. 389=7 O.L.K. 450, 11 C. 
341; R., 17 B. 376, 17 M. 89, 7 C.L.J. l!] 
Such purchaser is liable to pay the Qovoroment 
revenue on the property purchased accruing due 
between tbe date of fate and tbe confirmation 
thereof. Bhyrub Chundbr Bundopadhya 
V. SOUDAMINI DABEE, 2 C. 141, F.B, [F., 6 
C. 389 = 7 C.L.R. 456.] 

(13) — Execution sale. Postponement of—Want 
of notice of postponement of sale. —In all oases, 
in which an oxccution-sale may be postponed 
to another day, it is necessary that the forma¬ 
lities required by law should be gone through 
pfeesb, nnless tbe parties waive them. So, where 
ibt prescribed notice of tbe postponement of an 
.ipBMutionaalewasnotgiven.it might be pre< 

that thero had been an absenoe of 

0. IX—19 
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bidders, from which alone substantial injury 
must probably have arisen to tbe judgment- 
debtor. GOOPBE NATH DOBEY V. ROY LUCH- 
MEEPUT Singh Bahadur, 3 C. S42*1 C.L. 
R. 349. (3 W.R. Mis. 11. F.) [R., 7 C. 466, 

70. 730, 3 C. 544 = 20.L.R. 260.) 

Hi)—Proclamation of execution sale—Mate¬ 
rial irregularity. —The omission to issue a fresh 
proclamation of execution sale on a release of 
a portion of the property from attachment is a 
material irregularity ; and tbe proclamation 
should be published thirty days before sale. 

Shib Pbokash Singh v. Sardar Doyal 
Singh. 3 C. 844=2 C.L.R. 260. [R,. 18 A. 

37.] See. also, GOOPEB NATH DOBEY v, ROY 
LUCH.MEEPUT SINGH BAHADUR, 3 C. 542 = 
1 C.L.R. 349. 

(15)— Dispossession of person in possession of 
property by auction-purchaser—Remedy under 
the Civ. pro- Code of 1877— Limitation Act 
(XV of 1677), sch- 11. art. 165.—Under the 
Civ. Pro. Code of 1877, there was no prevision 
corresponding to that in s. 269 oi tbe repealed 
Code of 1859, enabling tbe Court, executing a 
decree, to enquire into a complaint by a party 
having no connection with tbe judgment-debtor, 
on tbe ground of dispossession in tbe delivery 
of possession to tbe execution purchaser; his 
remedy in such a case was only by regular suit. 
IIABASATOOLLAH V. BROJONATH GHOSE, 3 
C. 779 = 1 C.L-R. 317, 

—Lapse of time beiueen proclamation and 
actual sale of property. —Oo un adjournment 
(not de die in diem) of a Court sale, after seve¬ 
ral previous postponements, by tbo Court itrclf 
on its own motion, the rulo that thirty days 
should elapse between tbe procbimaticn and 
the sale must, in tbe absence of waiver by tbe 
debtor, be strictly complied with, though such 
last adjournment might be to the debtor's bene¬ 
fit. HAKBUNS SAHAI V. BHAIRO PERSHAD 
SINGH, 5 C. 299 = 4 C.L.R. 23. (18 W,R. 347, 
-D.) 

(17)— Execution sale—Material irregularity 
in proclamation of sale—Subslantial injury— 
Presumption. —8ubst<aDtia) injury cannot be 
presumed from tbe fact of a material irregulari¬ 
ty in tbo proclamation of an execution-sale, 
though, on proof of both tbe injury and tbo 
irregularity, the Court will presume tbe injury 
to bo due to the irregularity. BOXOMALI 
MOZUMDAB V. WOOMESHCHUNDEB BUNDO¬ 
PADHYA. 7 C. 730 = 9 C.L R. 341. [R., 11 A. 

333=A.W.N. 1889, 115, 5 M.L.J. 70.] 

(IB)—Execution sale of immoveable properly 
—Confirmation of sale and certificate—Evidence. 
—Tbo order affirming a sale of immoveable 
property in execution would be sufficient to 
pass a title to the purchaser, and tbe sale certi¬ 
ficate that might afterwards be obtained by 
Vim would be merely evidence tbattbe property 
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so passed. Tara Prasad Mytee v. Nund 
KISHORE GIRI. 9 C. 842= 12 C.L.R. 448. (7 0. 
199, F.) [Cited., 9 P-R. 1903 = 36 P.L.R. 
1903 : R., 11 M, 296, 7 C.L.J. 384 ; D., 10 0. 
25-2.] 

(19>— S’tle in execuiion of decree—Previotis 
attichmenis of property, effect of. —When a 
property is sold in esecation of a decree, 
it cannot be sold again at the instance 
of a decree-boldcr. who bad attached be¬ 
fore the attaobmeot effected by the decree- 
holder, under whose decree it is actually sold. 
Consequently, on the happening of a }udicial 
sale, all previous attachments effected upon the 
property sold f^Il to the ground, Kashy Nath 
ROY CHOWDHRY V. SURBANAND SHAHA, 12 
C. 317. [R.. 2-2 B. 88. 6 C.W.N. 37. 6 C.L.J. 
130=34 C- 336 ; Compared, 16 B. 91.] 

(20) —SuZe by inferior Court in ignorance of 

pending attachment by superior Court, i^alidity 
of — Civ. Pro. Code, 1882, ss. 283, 295.—Where 
an execution sale has been held by an inferior 
Court at the instauce of the decree-holder (the 
Court itself, the decree-holder and the auction- 
purchaser being without any information of 
any objection to the exercise of a jurisdiction 
which that Court would ordinarily be compe¬ 
tent to exercise), and that sale has been con¬ 
firmed wicbcut any objection raised, a title so 
obtained would bo a valid one, notwithstanding 
the pendency of an attachment of the same 
property in execution of a decree of a superior 
Court. Such a superior Court, when the pro¬ 
perty is attempted to be brought to sale in 
pursuance of its own attachment, would be 
acting with discretion by refusing to re-sell the 
property and by sending for the assets realised 
by Che inferior Court, for rateablir distribution 
ineucb superior Court- 6YKANT N.ATB SHAHA 
V. Rajendro Narain Rai, 12 C. 333. (7 C. 
410, 3 A. 356, 4 A, 359, 7 M. 47, i?.) [P., 

19 C. 651, 21 0. 200 ; Cons., 13 C.P.L.R. 
145; R., 16 B. 91. IS B. 458. 18 A. 348. 22 B. 
83,25 0.46, 9 M.L.J. 1 = 22 M. 295, 6 C.L. 
J. 130 = 34 C. 836.] 

(21) —Execution sale under decree since 
reversed — Separate suit to recover purcfiase 
money—Party to execution proceedings — Civ. 
Pro. Code, s. 244.—Where the,defendant, in 
execution of his decree foe oosts, purchased the 
plaintiff’s house himself and, aher deducting 
the decretal amount from the purchase money, 
refunded the balance to the plaintiff, and, upon 
the suit being decreed on appeal, the plaintiff 
got back possession of his house unconditionally, 
held, a separate suit by the defendant for the 
recovery of the balance of the purchase-money 
received by the plaintiff, as money received to 
bis use, the consideration Jbaviog failed, would 
lie. notwithstanding b. 244 of the Civ. Pro. 
Code, as the defendant was not a party to the 
execution proceedings in his character of 
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auction-purchaser. HiRA LAL CHATTERJI v, 
Gourmoni Debi, is C. 326. [D., 18 M. 13 ; 

R . 13 3.34, 16C-33, 15 E. 290. 24 A. 519 
= 22 A.V/.N. 144. 113 P.L.R. 1904 = 45 P. R. 
1904.] 

(22)— ExectUion of decree —Omission tocause 
atiachmeni —Validity of sale of mortgaged pro¬ 
perty not aSecltd.—'^he omission to cause an 
attacbmeui to be m ioe in execution of a decree 
for tbe realisation of a mortgage-debt, would 
not affect the validity of a saU held in execution 
of such decree. TlNCOUHI DEBYA v. SHIB 
CHANDRAPAL Chowdhury, 21 C. 639. (18 
C. 188, F.). 

(2Z)~Execution of decree—Successive sales— 
Auction-purchaser's negligence.—la .a suit for 
possession by a deoree-holdec, who, on a sale in 
execution of a mortgage decree being set aside, 
purchased and took possession of tbe property 
in a second sale during tbe pendency, in tbe 
High Court, of au appeal, against the order 
setting aside the first sale, to which the decree- 
holder was made no party, and which confirmed 
the first sale, the failure of the auction- 
purchaser to apply to tbe High Court for a stay 
of execution by tbe dectee-holaer would itself 
be sufQcieot to show that in justice tbe property 
should be allotted to tbe decree-holder, who 
throughout neglected nothing, and only acted 
in accordance with hie right- GONESH 
Pbrshad V. Pazul EuamKh.an, 23 C. 857. 

(24) — Sale in execution of an ex parte mort¬ 
gage decree—Purchase by third party—Confirm¬ 
ation while ex parco decree is in force—Decree 
set aside and subsequently re-affirmed. — A 
mortgagor is not entitled to redeem, when the 
property mortgaged has teen purchased by a 
third party at a sale in execution of an ex parte 
mortgage-decree and confirmed while the same 
was in force, notwithstanding the faot of the 
decree being set aside aud subsequently re¬ 
affirmed after trial. MUKHOD* DaSSI v, 
GOPAL CHUNDEB Dutta. 26 C. 734. (14 C. 
18. P.C., 10 A. 166. P.C., 10 W.R. 154, 2?,) [R., 
22 A. 377, 23 A. 25. 13 C.W.N. 710 ] 

(25) — Sale in execution of decree—Purchaser 
accepting conditions of sale—Abstract of title 
incorrect—Purchaser's right to set aside safe- 
Application for refund of purchase-money.—k 
purchaser of property—put up (or sale by the 
Registrar, in execution of a mortgage-decree—, 
who accepted tbe conditions of sale, whereby he 
was required to furnish requisitions within ten 
days alter tbe actual delivery of the abstract of 
title, though be failed to furnish bis requisitions 
within tbe time allowed by the conditional sale 
is not precluded from applying to the Court for 
setting aside the sale on the ground that the 
abstract is incorrect and contained a most 
material misdescription of the document which 
has been made the root of title. The purchaser, 
under the circumatances, is entitled to have 
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his purchasS'inoDey refunded. (In rt BaniiUr, 
(1879) L.R. 12 Ch. D. 131, 150. U'Culloch v. 
Oregory (1855), 1 Kay & J. 286, Else v. Else 
(1871), L.R. 13 Eq. 196. R ) AGHORB NAth 
MOOKERJEB V. ADUINISTRATOR-GENERAL 

OP Bengal, 30 C. 468. (5 C.W.N. 593, B.) 

(26) —Sitidu Law—Widow's estate, what pass¬ 
es upon an execution—Sale of.—The Question 
whether,upon an ezecution-sale, the mere right, 
title and interest of a Hindu widow or the 
complete title to the estate passes to the pur¬ 
chaser, depends upon the nature of the right, 
title and interest sold and upon the terms of 
the decree in execution of which the sale was 
held. Held upon the evidence in this case, 
that only the right, title and interest of the 
widow passed. Bam Lal ShookoOL v. 
AKHOY CHAEAN MITPEB. 7 C.W.N. 619. 

(27) —Bxecufijt sale—Application to set aside 
on the ground of fraud—Understatement of 
value, if fraud—Limitation—Limitation Act 
(IX oj 1908), s. 18, 8ch. I, art. 166—Sate 
before Act, new or old Act applicable—General 
Clauses Act (X o/ 1897). s. 6.—Per Coxe, J., 
Teunon, J,, expressing no opinion)—An under¬ 
statement of value in the sale proclamation 
cannot by itself justify an inference of fraud on 
the part of the decree-holder. S. 18 of the 
Limitation Act does not apply to a case in 
which the fraud is antecedent to the accrual of 
the right. (36 0. 654,17 B. 341, R.) Held, that 
B. 18 can apply only to such fraud as amounts 
to concealment and Is intended to keep from 
the injured party the knowledge of the wrong 
or its remedy. The eeolioo therefore can have 
■no application where the fraud alleged by a 
party applying to set aside an execution sale is 
under-statement of the value of the properties 
ID the sale proclamation. The burden of prov¬ 
ing fraud lies on the applicant. Semble. —An 
applioation to eet aside on the ground of fraud, 
an execution sale held prior to the coming into 
operation of Act IX of 1908 will be governed by 
art. 166 of soh, I of that Act, if made after 
^Bt Act came into operation. 8. 6 of the 
General Olanses Act does not preserve the right 
the applicant had to apply within three years 
from the date of the sale, Srimati Rai- 

MOKUNDALALIi DUTT, 

19 OiW.N. 9B0« 

(98)—Sate of property—Subsequent attach¬ 
ment of property tn execution of decree against 
vendore—Vendee putting <n objection petition 
when property put up for sale and withdrawing 
pcMten—Subuguenl suit by him against auc- 
f4ofi-|mfeAas«r and vendors, not frarrei.--Where, 
alter the purchase of certain property by a per* 
the property U attached in eMouiton of a 
decree against the Teodors, and. when the 
' property le about lo be eold, the vendee pate in 
•U oMeetion petition objeoting to the eale. and 
<eheji oil TakU wlthdrawi the petition with bU 
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consent, and then the property is eold in Court- 
auction, tho withdrawal of the objection peti¬ 
tion does DOC bar the vend-dc from suing bis 
vendors and the auction-purchaser for recover¬ 
ing the land. KuMAHASAMy Eeddi v. 
PANNA SOONA MOOROOG-Vl’I’A ChETTT 7 
H.H.C. 359. 

{29)—Decree—Execution — hrcguUr pro¬ 
cedure — Sale invalid. —Where tho properties of 
a judgment-debtor were put up for sale and 
knocked down to a purchaser, and the Arnio. 
considering that the deposit bad not been duly 
made, re-sold the same properties on toe follcw- 
ing day ; and where objection was taken to tbo 
second sale by the first auction-purchaser and 
the Judge ordered a third ^ale. cancelling the 
other two, without giving notice to the judg¬ 
ment-debtor, it was held that tho last order for 
a third sale, was invalid and should be set 
aside. Kuita v. Ramasami, 6 M. 197. 

(30) — Court-sale — Purchaser —Lis pendens— 
Decree — Execution—Invalid sale—Possession 
given to purchaser—Remedy. —A purchaser who 

i buys at a Court-sale, while an appeal is pend¬ 
ing, takes subject to whatever would be the 
ultimate result of the deci.sion in the pending 
appeal, whether be knew of tbo lis pendens or 
not. Where certain properties were attached 
in execution of a decree, and tho representatives 
of the judgment-debtor put in a claim to them 
in his own right, aud. on being rejected, ap¬ 
pealed to the High Court against this order, 
and on the same day as tho sale to a third par¬ 
son of those properties was confirmed by the 
lower Court, the High Court set aside the order 
rejecsing the claim ; though the order of the 
lower Court confirming the sale was made with¬ 
out jurisdiction, that Court had no power to 
restore possession to the claimant. SUBBAYA 

V. Yellamma, 9 H 130. 

(31) —Stendinp crop—Court-sate.—Tbo ordi¬ 
nary rule is that the right to the growing crop 
will pass by a sale of the land without express 
mention. RamauNGA v. SamiapI’A, 13 M. 
IS. [R., 15 C.P.L R 141.] 

(92)— Civ. Pro. Code, s, 300—Material irre- 
gularity—Sale in execution of decree.—The 
commencement of a sale prior to tho expiry of 
the thirtieth day. or any delay in making the 
deposit required by s. 30G, or the adjournment 
of the sale from time to time without suflicient 
ground, is a mere irregularity. Venkata v. 
Sama, 14 H. 227. [F., 3 L B.R. 225 •, R., 132 
P.B. 1906.] 

(33)—Oourf auction—Withdrawing from bid. 
—A bidding at an auction is a mere oflor which 
may be retracted before the bammez is down. 
In the absence of any law or rule to the con¬ 
trary, this rnle applies to Court anotions also. 
AOBA Bank v. Haailin, 14 H. 235. 

(84)— Civ. Pro. Cods, Act XIV of 1982, 
u. 3M and 21^—Attachment of mortgage-debt 
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under s. 268 only—Not a material irregularity. 
—In a suit against tho mortgagor by a person 
wbo bad purchased a mortgage>debb in Court 
sate in execution of a decree against the mort* 
gagee, in the course of which execution the 
said debt had been attached, not under s. 274, 
Civ. Pro. Code, but under s 263, it was held 
that he was entitled to a mortgage-decree, 
since the omission to attach under s. 274, 
though an irregularity, was not a material 
iriogularity, and the mortgagor had nob been 
prejudiced thereby. MUNIAPPA NAIK v. 
SUBR.AMANIA AVYAN, 18 M. 437» 5 M.L.J. 60. 
[fl..6M.L.J. 1, 11 C.PX.R. 5.30 M- 255 
= 17 M.L.J. 201 = 2 M L.T. 167, 18 P.R. 
1909.] 

(35)— Decree-holders purchasing at execution- 
sales—Purchase subject to final result of litiga¬ 
tion — Object of rule. —Though in the case of 
third parties purchasing at execution sales, the 
subsequent reversal or modification of the decree 
or order under which the sale took place does 
not alicct their rights, it is otherwise in the 
case of decree-holders themselves purchasing, 
and in their case, the purchase is subject to 
the final result of the litigation between them 
and their judgment-debtors. The object of the 
rule, is .so far as it relates to judgment-credi¬ 
tors, is apparently to prevent the interests of 
the judgment-debtors suffering by sales of their 
property before tbeir liability is finally deter¬ 
mined, and to avoid judgment-creditors profit¬ 
ing at the expense of tboic debtors by becom¬ 
ing purchasers in sales pending litigation by 
way of appeal. Qiiwre : —Whether the decree- 
holder purchaser should be treated as if he 
held a charge upou what he purchased for what 
was ultimately found due to bim, SYED 
N.ATHADU SAHIB V. NALLU MUDALY. 27 M. 
98. (19 W.R. 41G, R.) [R., 27 M. 501. 5 C.L.J. 
328.] 

(3G)—Ciu. Pro. Code, 1877, s. 311—Posfpone- 
ment of sale in execution—Order conivitmicated 
to oijicer after sale—Sale void.-When an 
order has been made postponing a sale in exe¬ 
cution of a decree, the sale, if it has been 
made before the order reached the hands of the 
officer conducting the sale, becomes void. TODI 
SiKOFi V. MiTHU LAii, A.W.N. 1881, 19. 

(37)— Execution — Sale of property under 
money decree—Subsistence of mortgage-decree 
— Rights of pftrefeasers.—The purchaser of cer¬ 
tain property in execution of a money decree 
cannot resist a sale of the same property in 
execution of a prior existing mortgage-decree. 
Tho fact that the mortgage-decree was treated 
as a money-decree at the time of his purchase 
and the decree was amended so as to be a 
mortgage decree, only after bis purchase, can¬ 
not bo a valid ground for bis resistance. At 
tho time of his purchase in execution of the 
money decree, the lien under the mortgage- 
bond, if not under the decree, was subsisting, 
and he could only take the property with the 
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charge upon it. GUJAB EUAR v. BEHARI 
Lal. A.W.N. 1883. 57. 

(38)—Successive safes in execution of decrees-- 
Priority—Confirmation — Civ. Pro. Code, 1882, 
ss. 11, 320.— Three persons obtained decrees 
against the same person, for the enforcement 
of hypothecation against the same property. 
The execution of these decrees was transferred 
to the Collector under s. 320, Civ. Pro. Code. 
The decree were, in order of date, those of M. 
S. and B respectively First, the property was 
sold in execution of S's decree and was pur¬ 
chased by S and D. After this, but on the 
same day, the same property was put up again 
for sale, in execution of B's decree and pur¬ 
chased by A. It was then put up a third time 
for sale in executiou of M’s decree and pur¬ 
chased by G. A subsequently allowed his 
earnest money to become forfeited. The 
Deputy Collector confirmed the last sale on the 
ground that M’s decree being first in date, tbo- 
lien held by bim was entitled to priority over 
the other liens. The other purchasers object¬ 
ed to the confirmation of sale but their objec¬ 
tions were disallowed. An appeal from this 
order was preferred to the Deputy Commis* 
sioner who set aside the order confirmiug the 
sale and confirmed the prior sale in favour of 
D and S. G then brought a suit in the Civil 
Court praying that the Commissioner’s order 
might be set aside and that tho sale in his 
favour might be confirmed. Beld (1) that a 
suit of such a nature would lie in the Civil 
Court and (2) that the first purchasers at the 
sale beld under the Collector’s order were the 
only possible purchasers’at the sale, that to 
confirm the sale to the plaintiff would be a 
manifest injustice, that tbe sale to the plaintiS 
could not be confirmed and that, therefore, 
the suit should be dismissed. Gauri SAHAI 
v. SEWA Ram. A.W.N. 1887, 267. 

(39) — Execution of decree—Sale m execution 
—Ctu. Pro. Code, s. 310-4— Two deposits made 
in execution of the same decree lumped together— 
Withdrawal of part of lump sum—Presumption 
as(o withdrawal. —Where there were in Court 
two sums deposited in connection with the 
execution of a decree, one of which the decree- 
holder was entitled to draw out and the other 
be was not, and tbe two sums were lumped 
together in the Civil Deposit register as a 
siogledeposit tinder tbe bead of “decree-money," 
it was held that a withdrawal by the decree- 
holder of a portion of the lump sum must he 
regarded as a withdrawal of that portion only 
which ho was legally entitled to withdraw, and 
he could not be heard to say that be had with¬ 
drawn any portion of the deposit which he was 
not legally entitled to touch. GANGA 8ARAN 

Sahu V. Kandhaiya Kandu, A.W.N. 1899, 
168. (L.R. 13 Ch. D. atp. 727. B.) 

(40) — SaU of decree charging land—Sale of 
immoveable property—Procedure — Giv- Pro, 
Code, 1859, ss. 235,252.—The sale, in execution- 
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ptoceediage, of a decree, charging lands for its 
Batisfaction, held by the judgment*debtor, is a 
sale of an intereat in immoveable property. 
[D., 16 A. 131; B., 9 M. 5,10 M. 169.] Sales 
in execution proceedings, of decrees charging 
lands, are governed by the provisions of the 
Oiv. Fro. Code, relating to sales of immoveable 
property. MUSAMUAT BHAWANI KOER v. 
GULAB RAI, 1 A. 348. [R., 10 M. 169.] 

{iD—^Sale in execulion of decree-~-Warranly 
of Liile.—lo execation-saiee of rights and 
interests in immoveable property, the extent 
and nature of the interest of the jadgment* 
debtotf as described in the revenue registers, 
are notified at the time of sale, but the descrip¬ 
tions so given are neither intended by the 
decree-holder or the officer conducting the sale, 
nor taken by the auction-purchasers, to convey 
any warranty of the coircctoess of the descrip¬ 
tion of suoh interest or any warranty of the 
extent and nature of such interest. Where, 
therefore, ip such a ease, the sons of the judg¬ 
ment-debtor obtained a decree against the 
auotioD-purohaser for the recovery of their 
interests in the property sold, he could nob, in 
the absence of fraud or misrepresentaCioa on 
the part of the decree-holder, or anything to 
show that an express or implied warranty of 
title was given by him, maintain a suit against 
the decree-holder for the refund of the purchase- 
money proportionate to the interests in the 
property recovered from him. BAM NARAIN 
V. Mahtab Bibi, 2 A. 828. (N.W.P. 1871, 
p. 67, D.) {Appr., 23 A. 60 ; R , 23 A. 365,] 

(42)— in execution of decrees of several 
Court$~Civ. Pro. Code, 1877, ss. 285, 311,312. 
—Where, in execution of two decrees between 
the same parties, one passed by a Subordinate 
Judge, and the other by a Dietriot Munsif, the 
same property was sold by a single sale and, 
on the applioatioo of tbe decree-holder in the 
former Court (who brought tbe amount due on 
tbe decree), and with tbe consent of the decree- 
holder and the Auotion-purobaser, the Subor¬ 
dinate Judge set aside the sale as a whole, 
whioh was anfasetjaently confirmed by the 
Distriot Muoaif on the application of tbe 
decree-holder in hie Court and tbe auction 
iputobaser : Held per Spankie, J.—that s. 265 
of the Oiv. Pro. Code, did not give the Subor¬ 
dinate Judge any jarisdiotion to deal with tbe 
sale in respect of the decree passed by the 
District Monsif; nor was there anything in 
that section to prevent the Mnneif from con¬ 
firming the sale in respect of tbe decree passed 
by bim, by teseon of the fact that a Court of 
A higher grade bad set aside the sale. Per 
Old/leid, J.—It was doubtful whether the 
Munsif had jarisdiotion to confirm the sale; 
bat the Bobordinate Judge must have iotended 
tOMt aside the sate culy in respect of tbe 
^ons passed by him : and. bis order setting 
asida tbe whole «alo being iUegal, and tbe 
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Munsii's order having done substautial jus¬ 
tice, there was no reason to interfere. Chun- 
Nl Lal V. Debi Pras.AD, 3 A. 356. [AppL, 
7 M. 47 ; R.. 12 C. 333.J 

(43) —Safe in execution of decree — Separate 
sales in execution of decrees—Civ. Pro. Code, 
1877, s- 295.—Where, two or more decrees hold 
by several persons against the same judgment- 
debtor are under execution, s.nd in execution of 
one of them by sale of his property, sunicient 
money is realized for the payment of all the 
decrees, it is nob allowable to soil such property 
again or other property of tho judgment-debtor 
in execution of other decrees. Kati Ram v, 
Chiranji Lal. 3 A. 579. 

(44) —Sale in execution of decree—Death of 
decree’hoider before saU-^Effect on validity of 
sale — Civ. Pro. Code, 1877, ss. 365, 366.— Per 
Oldfield, J. and Sfroj^/jf, J.—Tbe death of a 
decree-holder before a sale takes place in exe¬ 
cution of his decree, does not render such sale 
void and the confirmatioo of it improper. The 
provisions of ss. 365 and 360 of tho Civ. Pro. 
Code do not apply to proceedings in execution 
of a decree where a sole judgment-creditor dies. 
Per Spankie, J. —Though his death does not 
tender the sale invalid, the confirmation of it 
without bringing the reprosentatives on the 
record under ss. 365 and 366 of tbe Civ. Pro. 
Code, is improper. Per Pearson, J. —As an 
application for execution abates alter the death 
of tbe decree-holder if not prosecuted by his 
legal representatives, a sale undersuch circum¬ 
stances is improper and invalid, and the order 
onnfirming it should be $ct aside. DuLARI v. 
Mohan SiNOH, 3 A. 739 = A.W.N. 1881,57. 
[J’.. 2 A.W.N. 169:.-lppf.. 6 A. 255; It., 12 
A. 440, F.B., 19 B. 270, 10 C.L.J. 306.] 

{ib)—Execution of decree—Sale i« execution 
set aside —Another sale in execution of another 
decree — Subsequent confirmation of first safe— 
Effect on second sale. — A sale in execution 
having been set aside on tbe petition of the 
judgment-debtors, tbe same property was again 
sold in execution of another decree and pur¬ 
chased by another person. In a suit brought, 
afterwards, by tbe purchaser at tbe first sale 
against tbe judgment-debtor who colluded with 
bim (the purchaser at tbe second sale not being 
made patty to such suit), tbe first sale was 
confirmed. In a suit by the purobaser at tbe 
first sale against the purchaser at the seoond 
sale for possession, held that the title of the 
latter under tbe second sale was not affected 
by tbe decree confirming tbe first sale. BANKS 
Lal V. JAQATNARAIN, 22 A. 16a = A.W.N. 
1900, 31. <17 B. 375. 11 B.H.C. 193. 2 C.W. 

N. 689, 20 C. 26; D., 15 I.A, 12, R.) [R., 24 

A. 467.] 

(46)—Act VllI 0/1859, s. 259—Decree for sale 
of immoveable property—Certificate of sale— 
Attachment. —A decree for tbe sale of mortgaged 


299 


THE ALL INDIA DIGEST. 


300 


Sa/e—coubinued. 

-5.—Sale in Execution of Decree—conid. 

-n—M iscellaneous— confi«ue<i. 

pcoperty w.i3 attached and sold in execution of 
a decree- Held that the certificate of sale 
ought to have been granted to the purchaser, 
foe what he purchased was not a mere paper 
on which tho decree was written, but the inter- 
e.st in immoveable property which was recover¬ 
able under that decree, and such interest 
must be regarded as immoveable property with¬ 
in the meaning of s. 259 of the Civ. Pro. Code, 
1859. Hart Govikd Joshi v. Ramchandra 
Pandur.vxo Joshi, 9 B.H C. 64. [B., 9 M. 

5, 10 M. 160.J 

(47) —Sfranger impeaching decree os obtained 
by fraud—Slay of sale possible only on suit by. 
—It is not competent to the executing Court to 
refuse to sell property ordered to be sold by the 
decree on the mere ground that a stranger 
impeaches tho decree as having been fraudu¬ 
lently obtained. Where the stranger wishes to 
stay tho execution of the decree, the proper 
course for him Is to file a suit and obtain an 
injunction lor that purpose. PURSHOTTAii 
VITHAL V. PUUSHOTTAM ISHWAR, 8 B. 832. 

(48) — Purchaser in execution of decree — 
Nature of title of purchaser—Rival purchasers 
— Priority—Sale certificale.^Thc purchaser in 
execution of a decree buys the property subject 
to all the equities attaching to it as against the 
judgment-debtor. Where, therefore, the same 
property was purchased by two different persons 
in executions of two different decrees against 
the same judgmont-dobtor, and while the prior 
purchaser applied for and got a sale certificate 
in respect of bis purchase only after the same 
was obtained by the later purchaser, held that 
the prior purcha.ser had obtained an equitable 
interest in the propecty although he bad not 
obtained a sale certificate, and that the later 
purchaser, therefore, must be held to have 
purchased the property subject to such equitable 
interest; and that the prior purchaser, having 
subsequently completed bis title by obtaining 
the sale-cortifioatc, was entitled to recover 
possession from the later purchaser. YESH- 
VANT BABURAV v. GOVIND SHANKAR, 10 B. 
453. [4ppf,, 11 B. 583 ; R., 17 B. 375, 7 C.L.J. 

1.3 

(49) —Snfe in execution of decree—Purchase 
of judgment-debtor’s interest—Subsequent acts 
or omissions of judgment-debtor, not binding on 
purchaser. —The attachment and sale in execu¬ 
tion of the docrcc against the judgment-debtor, 
in this oaso, and the purchase of his interest 
thereon by the plaintiff’s father, was prior to the 
attachment made by the defendant. On the 
defendant’ri subsequent attaohment, the judg¬ 
ment-debtor preferred a claim to the attached 
property, which was dismissed, and he failed 
to bring a regular suit within a year to set 
aside the summary order against him. Beld that 
the aot of the judgment-debtor in having 
unsuccessfully intervened at the subsequent 
attachment, and bis omission to bring a suit 
within a yoar, could not affect the rights of the 


Sn/e—continued. 

—5.—Sale in Execution of Decree— confd. 

- n. —MISCELLANEOUS—continued. 

plaintiff's father acquired on his purchase at 
the sale on the prior attachment, PaYAPA v. 
Padmapa, 11 B. 4S- 

(50)— Purchaser of property at prior sale in 
execution of decree— Non-registration of cer¬ 
tificate of sale—Purchaser at subsequent sale 
with registered certificate, rights of, as against 
previous purchaser. —Plaintiff claimed as a pur¬ 
chaser, at an auction sale, of the property sued 
for, under a certificate of sale obtained by him 
in July 1890 and registered in the same month. 
The defendant who claimed as a previous pui- 
ebaser in execution bad obtained a certificate 
in 1875 and was put into possession by the 
Court, though the certificate was not registered. 
Held, following 10 B. 453, that the defendant 
bad acquired, under Act VITI of 1859, a com¬ 
plete interest in the property, by the previous 
sale to him and confirmation of it, and, the 
plaintiff by his subsequent purchase took only 
subject to such interest. Though there was no 
direct evidence of the confirmation of the sale 
to tbc defendant, yet the grant of a second 
certificate to him and its registration was beld 
to be sufficient proof of such confirmation. 
It was also urged that, as the defendant was the 
bolder of the docroe in execution of which the 
property was sold, be took nothing by the pur¬ 
chase, having regard to s. 294 of the Oiv, Pro, 
Code, but it was held that such a purchase 
would not be void afc initio but only voidable 
*' on the application of the judgment-debtor or 
other person interested in the sale " as provided 
for in the latter part of the section. CHIN- 
TAMANRAV NATU V. VlTHABAI, 11 B. 888. 
[F.. 23 A.478«A.W.N. 1901, 176. 32 M.242 = 

5 M.L.T. 248 ; R., 21 C. 554, 22 B. 271, 22 B. 
624.] 

(61)—Decree against minor son of deceased 
debtor represented by guardian—Purchase of 
debtor's interest in execution—Right of pur¬ 
chaser to debtor's share in entirely including- 
interest of heirs not parlies to decree.—After the 
death of K a Muhammadan woman, who was- 
a co-sharer, with the defendants, in a certain 
khotivatan, a creditor of K sued on a bond exe¬ 
cuted by her and obtained a decree as against 
K deceased, represented by her minor son by 
his guardian. Plaintiff, as purchaser of K’s 
share in the vatan at the sale in execution of 
the deoree, sued the defendants, her co-abarers, 
to recover the profits of her share which had 
been collected by them. Defendants contended 
that the share of a daughter left by E had not 
passed to the plaintiff under bis certificate of 
sale but it was held that, from the term of the 
certificate, the purchaser was justified^ in as¬ 
suming that he had acquired the entirety of 
K’s share in the hhoti with a title unimpeach¬ 
able by the daughter who was equally respon¬ 
sible for the debt. KhubSHBT BIBI v. KESO 
VIKAYBK, 12 B. 101. [F., 20 B. 338; B., 24 

B. 136 = 1 Bom. L.R. 627, 26 M. 734 ; D*,. i 
S.L.B. 76, 12 0.0. 146=2 Ind. Cas. 922-1 
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(52)—Execution 0 / decree—Sale of moveable 
‘property—Place xvhere sale must take place 
generally—Appeal — Parlies to appeal.—The 
Civ. Pro. Code intends that a sale of moveabte 
property in execution of a decree should ordi- 
nacily be held at some place within the juris¬ 
diction of the Court ordering the sale. Good 
arid sufficient reasons ought to be shown for 
directing otherwise. Where a fair sale could be 
had within ibe jurisdiction of the Court which 
executes tbe decree, the more fact that a higher 
price is likely to be bid by bolding the sale at 
a place outside the jurisdiction of the Court, is 
no reason for deviating from the ordinary rule. 
The widow of a deceased judgment-debtor pre¬ 
ferred an appeal against an order made against 
bee (as representative of her deceased husband) 
in execution of tbe decree. One X applied to 
tbe Court to make him a party to the appeal, 
alleging that be was tbe adopted son of tbe 
deceased. Tbe widow denied tbe adoptico and 
opposed bis application. Held that X may bo 
made a co-appeilant with tbe widowif thedecree* 
holder consented as it would tend to his own 
security, irrespective of whether X was or was 
not the adopted son of the deceased judgment- 
debtor, LAKSHMlbAl V. &ANTAPA REVAFA 
8HINTBE. 13 B. 22. 

(bZ)—Execxition o/ decree—Decrees of di^erent 
Courts against same judgment-dibtor — Judg¬ 
ment-debtor alloued by both Courts to raise 
amount by private sale—Confirxnation of suck 
sale by one Court—Subsequent applicaticn for j 
confirmation to other Court—Practice — Proce¬ 
dure—Civ. Pro. Code, 1882,8. 305 {O. 21, r. 83, 
New Code).—P obtained a decree against V in 
the Court of the Subordinate Judge at S. He 
applied for execution, but V, on 19th April, 
1898, obtained permiesion under s. 305, Civ. 
Pro. Code, to raise tbe amount cf tbe decree by 
private sale on or before tbe 6th June, 1893, the 
day 6xed lor tbe sale of tbe lands attached in 
execution. She obtained a certificate of leave 
under s. 305, Another decree was obtained 
against her in theCoort of iheSubordinateJudgo 
at B by A who also attached the same in lands 
in execution. From the Court at B however, 
V also obtained a certificate under s. 305, Civ. 
Pro. CodOt on 22nd April. 1893, authorizing 
private sale. On tbe strength of these two oer* 
tificates, V sold the lands under attachment to 
theapplicant C foe Rs. 2.000 by deed dated 2Sth 
May 1893. On the 20th June, 1893, C produced 
tbedeed in tbe Couetat B and applied forcon* 
firmation of tbe sale as requiredby s. 305, Civ. 
Fro. Code. He asked that the purobase money 
paid by him should be distributed as follows ; 
vif.i Rs. 618-ld-2 in satisfaction of the decree 
of the Court atB. Rs.l28-7«10 in satisfaction of 
the decree of tbe Court at 8. and Re. 1,859>10*3 
lor payment to V, Tbe Court at B confirmed 
the sale, and ordered that the above sum of 
Bs. 198>7-10 should be paid into the Court at 
8. On 17tb July, 1898. G applied to the Court 
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at S to coefirm the sale, which bad already 
been confirmed by tbe Court at B. and be 
brought into Court the said sum of Rs. 128-7*10, 
On 19th June, 1893, while the above proceed¬ 
ings were going on, a third decree-holder (the 
opponent) had applied to tbe Court at S foe 
execution of his decree. He objected to tbe pri¬ 
vate sale being confirmed, contending that tbe 
whole money realized had not been produced 
in Court, The Court allowed tbe objection and 
rejected tbe applicatirn to confirm tbe sale. Tbe 
applicant then applied to tbe Il'gb Court under 
its extraordinary jurisdiction. Held that tbe 
appUcaiicn to the Court at S for tbe ceefirma- 
tioD of the sale under s. 305, Civ. Pro. Code, 
. was superfluous and ought to bave been re¬ 
jected on tbo ground that, as the rale Lad 
already been confirmed by a competent Court, 
there remained nothing more to fco done in 
regard to it. ANDANAI’A v. BlllMR-AO ANNAvII, 
19 B. S’39. [R., 11 C.L.J. 69 = 3 lud. Cas. 105. 
HC.W.N. -396.] 

(54) — Decree saliffied out cf Court, sale of 
property held in execution cf—Rights of bena. 
fide purchaser. —Where a pers-on, a stranger to 
tbe proceedings, purchase!-, prepoity bonn fide 
at an auction-eale bc-Id in execution cf a decree, 
bis sale cannot bo set aside on the ground that 
the decree had been satisfied out of Court before 
thosale took place. Where tbe Court has bad 
jurisdiction to proceed with tbe execution, the 
purcba!^er at a sale in such execution is no 
more bound to inquire into the corcectness of 
an order for execution than be is as to tbo 
correctness of tbo judgment upon which tbe 
execution issues. YELLAPPA v. RaMCHANDRA, 
21 B. 4G3. iR., 37 C. 107 = 13 C.W.N. 710 = 
11 C.L J. 254.) 

(55) —Court sale of properly not belonging to 

judgment-debtor— Suit for recovery of purchase- 
money- Cause of aefion— Limitoticn- —A suit 
can be maintained under s, 315 of theCiv. Pro. 
Code, to recover from the deferdauts the pur¬ 
chase money which the plaintiff bad paid at a 
Court sale for the purchase of property to which 
the judgment-debtor bad no title. In this case, 
tbe District Judge bad dismissed this suit on 
tbo ground that it was barred by limitation, 
taking tbe enuee of action to arise on the date 
when it was found by the decree that tbe judg¬ 
ment-debtor had no saleable interest in tbe pro¬ 
perty ; but tbe High Court reversed bis decree, 
being of opinion that the cause of action under 
tbe section does not accrue till tbo purchaser is 
deprived of tbe property sold to him. The double 
event must occur before he can sue (1) tbe 
property must be found not to have belonged to 
the judgment-debtor and (2) tbe purchaser must 
be deprived of it, and till the latter event occurs, 
the cause of aotion will not have completely 
scorned. Gursridawa v. Oanoaya. 22 B. 
7S8. [R.. 3 A.L.J. 819-A.W.N. 1906, 310. 

19 Bom. L. R. 723, U 0.0. 74.] 
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(56)—Decree —Ezacution —Gour(-saIe— Suit 
by auclion-purchtser (or refund of purchase- 
money on failure of consideration — Maintain¬ 
ability of the suit—Civ. Pro. Code {Act V of 
1908), 5 . 102—Suil whether cognizable by Small 
Causes Court —Second appeal. —The plaintiff, 
an auction purchasec at a Court sale, on finding 
that the judgment-debtor had no saleable 
interest in the property sold, filed a suit to 
recover possession of the property, or, in the 
alternative, to obtain refund of the purchase- 
money on the footing of a total failure 
of consideration. The failure of considera¬ 
tion alleged was that the trust-deed, under 
which the judgment-debtor was stated to 
have an interest in the property sold, had not 
been stamped. It was objected that the suit 
would not lie ; Held, that the right of the 
plaintiff to maintain the suit was made clear 
by the provisions of the Civ. Pro. Code in the 
manner indicated in. <17 M. 228, R.) Held, 
also, that the trust-deed not having been duly 
stamped could not be adooitted in evidence 
(s. 35 of the Stamp Act. 1899) ; and that it 
must, therefore, be taken to be noo-.existent- 
Held, further that the purchaser bad been 
oaused, however innocently, to make a mistake 
as to the substance of the thing which was the 
subject of the sale. He was led to believe that 
be was purobasing a right under a trust-deed, 
whereas, so far as it appeared from tbe facts 
proved, no trust-deed was in existence. There 
had, therefore, been an entire failure of con¬ 
sideration. Under the Civ. Pro, Code a 
warranty of some saleable interest, when the 
right, title and interest of a jadgment-debtor is 
put up for sale, is implied, and the purchaser’s 
right based thereon to a return under certain 
conditions of the purobase-money which has 
been received by the judgment-creditor is re¬ 
cognised. The liability of the judgment-creditor 
under the circumstances to refund the purchase- 
money which has been paid to him at a Court- 
sale being thus established, there can be no 
objection to treating the relations of the parties, 
namely, the judgment-creditor and tbe Court- 
sale purchaser, as relations in tbe nature of 
contract. On second appeal a preliminary 
objection was taken that, as the amount 
decreed in respect of purobase-money and 
interest in the first Court amounted to leas than 
Es. 600, BO second appeal lay : Held, over¬ 
ruling tbe objection, that the claim w.as not 
only for money, but also for possession, and, 
therefore, the suit was not as framed cognizable 
by a Court of Small Causes. RUSTOMJI v. 
VINAYAK, 12 Bom. L.R. 723*7 lod. Cas. 955. 

(67)—Safe in execution of decree—Objection 
to sale by judgment-debtor—Proclamation of 
sale, objection by judgment-debtor to contents of, 
after sale—Witnesses, resummoning of—Judg¬ 
ment deby.or, right of, to object to sale after it 
has taken place.^A sale of immoveable property 
having taken place in execution of a decree, the 
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judgment.debtor applied to tbe Court to set 
aside the sale on the following grounds :— viz., 
that tbe amount of the incumbrance to which 
the property was liable was incorrectly stated 
in tbe proclamation of sale, that the proclama¬ 
tion of sale did not state tbe hour of sale and 
that it incorrectly stated tbe gross profits of tbe 
property, In support of his objections he sum¬ 
moned their witnesses one of whom was exa¬ 
mined by the Court and tbe other two were 
absent Tbe Cours made the following note 
“ there are no more witnesses ” and refused to 
adjourn the bearing of tbe case in order to 
re-summon and examine tbe remaining witness¬ 
es. In deciding the case tbe Court held with 
reference to Select Case No. 186 that tbe judg¬ 
ment-debtor could not be permitted, after the 
sale bad taken place, to object to the contents 
of tbe proclamation of sale, as he must have 
known before the sale took place what the pro¬ 
clamation contained, and should therefore have 
objected to its contents before the sale. Held, 
that tbe Court was wrong in holding that tbe 
judgment-debtor could not be permitted to take 
objections to the sale founded on the oonteots 
of tbe sale proclamation^ because be might 
have objected to them before the sale and did 
not do so. Tbe Coart misinterpreted Select 
Case No. 188 which followed the decision of 
tbe Privy Council (in 12 M. 19), and which 
did not lay down that a judgment-debtor oan- 
not object to a sale which has taken place on 
the ground of alleged misdesoription of the 
property in the sale proclamation, if be could 
have taken such objection before tbe sale. Held 
further, that, inasmuch as did not appear that 
tbe failure of the witnesses to attend was due 
to any want of diligence on the part of the 
judgment-debtor, tbe Court should not have 
refused to adjourn the hearing of the case, and 
that tbe judgment-debtor was entitled to have 
his witnesses examined. CHANDRIEA BAESH 
Singh v. Brij Bihari Lal, 4 O.C. 379, B. 

(58) — Entries tn proclamation of sale as to 
encumbrance, how far binding on purchaser — 
Validity or otherwise of encumbrances wrongly 
entered therein — Liability of purchaser at an 
execution sale to pay og the encumbrances en¬ 
tered therein — Bight of original owner to re¬ 
cover amount of encumbrance wrongly notified 
at the time of sale, but subsequently found^ to 
have been paid off—Purchaser at an execution 
sale for full value, liability of — Trust as to 
the amount of encumbrance wrongly entered, 
—On July 4th, 1896, one C mortgaged village 
O to the defendants for Rs. 4,000 and on 
August 2Ut, 1896, C mortgaged the same vil¬ 
lage Q and a share in another village D to the 
defendant for Rs. 6.000. In execution of a 
mooey-daoree held by two other persons the 
village O was put up for sale in October 1900 
and was purchased by the defendant for 
Rs. 14,633. In tbe proclamation of sale it was 
stated that the village was subject to an 
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encumbranoe of Rs. 10.000 under the two deeds 
of 1896, above-mentioned: As a matter of fact 
the mortgage of August Slet, 1896, had been 
paid off and only a sum of Rs. 5,513 was duo 
ou account of the mortgage of July 4th, 1896. 
After the sale the defendant was in due course 
put in possession of the property sold. In the 
present suit, the plaiutifi, son of C, claimed 
redemption of the mortgage of July 4th, 1896, 

• contending that the sale of the village Q was 
not binding upon him inasmuch as at the time 
of sale the mortgage of August 1896 had been 
paid oS and defendant having taken an advant¬ 
age of this fact was a trustee of the village for 
him or at least of the benefit improperly obtain¬ 
ed by him. The dofeudant contended that 
the sale was binding upon the plaintiff. It 
was proved that the mortgage of August 1896 
has been paid ofi and that the village 0 was 
not worth more than Rs. 20,000. Held, that the 
defendant, having purohased the property for 
Rs 14,633 with an encumbrance of Rs. 5.543, 
had paid almost the full v.ilue of the pro¬ 
perty, and had not therefore obtained by 
his purchase any benefit of which be should 
be considered a trustee for the plaintifi. 
Held, further, that a purchaser at an execu¬ 
tion sale cannot avoid his purchase merely be¬ 
cause charges not entered in the sale statement 
are found to be enforceable against the proper¬ 
ty, nor is such a purchaser bound to admit tho 
existence or validity of charges, merely because 
they are entered in the sale statement. SBTR 
JAI DAYAL V. THAKUR AMBAR SINQH, 10 
O.G. 252. 

(69)—Void sale—Sttif for settino aside aneze- 
eution sale—LimUaUon Act, ach. I, art. 12 — 
Repreaenlalive of judgment-debtor bound by 
execution proceedings only to the extent of assets 
received. —Where a sale in execution is null and 
void for want of jurisdiction in the Court 
ordering it or for other causes, or where it does 
Bot affeot a etianger’e interest, held that 
art. 12, sob. I of the Limitation ; Act, docs 
not apply to a suit to have such sale set aside 
or to a suit wbiob has indirectly the efieot of 
setting it aside. Where, in an execution pro- 
oesding on the death ofithe judgment-debtor, 
the name of K was subetituted as his legal 
representative, held that K was bound by the 
proceedings held in execution only to the extent 
of the assets received by her as heir of the 
deceased, and not with respect to property 
acquired by K by purchase. OHAUHAB.TA 
BAKSH V. MUB6T. KANIZ FATIUA BIBI, 13 
•0.0. 297. (26 0. 179, F.; 11 B. 180, 20 M. 
118, R.j 

(60)—Act Vltl of 1869, s. 905—Properly in 
OanUmmsnt — Sal* tn ezeculton—Sanelion of 
Chief Court not necessary—'' Land," meaning 
cf—Bousein Cantonmsnl.^lo oaeeof hereditary 
or ioint acquired property in land, the previous 
•anotioD of the Chief Court is necessary to 
•bring it to sale in excoutiou of a deotee for 
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money. But a house in a military canton¬ 
ment does not fall under tha definition of 
property in laud cootained in Government 
Notification No. 1225 of 24th September. 1S66. 
"Land” is immoveable property foe the 
time being subject to a .settlement of land 
revenue. A house in a military cantonment 
is not gucb land, and the previous sanction of 
the Chief Court is nor necessary for the sale 
of such property in execution of decree. 
MOOTSUDDEE MULL AHDO-JLA KHAN, 

26 P R. 1870. 

(01) _ Sale m ejecuU'in, judgment-debtor 
having no right in property .sold— Decree-holder 
not hound to reimiair.se purchaser—Act VIII of 
1859 _ 4 c/ X of 1877. s. 315, not retrospective.— 
In this suit, plaintiff alleged that, at the sale 
held, at the instance of the defendant in May 
1877, he bought a house for which be paid the 
purchase-money into Court, and, having since 
been ejected by the trueowncr, he now demand¬ 
ed the price-money back from the defendant. 
Held, that, assumiogthat a suit will lie to 
enforce refund of the purchase-money payable 
under 3. 315 of tho now Civ. Pro. Code, the 
provision in the section w4>' not retro-aetive so 
as to subject a decrec-bolder who brought the 
property to sale under Act VIII of 1859 to a 
liability towards tbo auction-purchaser to 
which be was not subject at the time of the 
sale. In May, 1877. when tbo plaintiff became 
auction-purchaser of property attached at the 
defendaut’s instaacc, tho rule of law was that 
the auctioo-pucchaser bought at his own risk, 
and. if begot nothing for bin money the decree- 
holder who did no wrong in having taken the 
money out of Court, was not liable. DLBI 
PERSHAD v. MUUAM.MAD 99 P.R. 

1881. 

(62}— Sale in eTeculion—Hit culion applica¬ 
tion set aside on appeal—Us effect on auction- 
purchasers.-hn application for execution was 
made. Sale took place in pursuance of the 
same. After the sale wan confirmed the appli¬ 
cation was set aside on appeal. This does not 
ipso facto annul tho tame. The purchase- 
money cannot bo obtained by the auction-pur- 
chasere from tho docrce-holders as there is no 
privity between them. MOHHAMilAT MAN8A 
Dbvi V, R.AHIM Baksh, 49 P R. 18M. 

Execution proceedings instituted under 
Act VIII of ISbO-Hrfund of part of purchase- 
money claimed by auction-purchaser in 1877— 
Law applicable, ^et VIII of 1859 or Act X of 
1977 —Whore under execution pto- 
coedings instituted in August 1B6C, the judg- 
ment-dobtor’s house was brought to sale and 
purobaeed on 20lh January 1877 by the auction- 
putchasdf wbo flubscquootly applied lor reluod 
o! park of tho purcha8 2-nioDey od the grouoa 
thst he was deprived of a sharo of the house 
potchaaed by him io auction, bold that the 
prooeedioge relating to the refund application 
were governed by Act VIII of 18&9 under tho 
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—continued, | continued, 

-5.-Sale in Execution of Decree—cc«c/i. -6.—Sale of Qoods-conlinued, 

— «.-MlSCELLANEOL-S-C 0 Hc(ttd^(i. (3)~Goods priced in slerling-Money paid in 

provisions o{ which the purchaserat an auction rupees, how far payment for goods—Sale of 
sale in execution of a decreo could not have gooas—Unpaid vendor —Stoppage in transit — 
recovered from the decree-holder summarily a Notice to agent —Domftai/ det VIo/1879, ss. 43, 


portion of the purchase-money paid by him on 
the ground that the judgment-debtor had a 
less interest than the auction-purchaser sup¬ 
posed himself to have purchased. Bt'LAKI- 
CHAND V. MOKUNDA MALL. 16 P.R. 1880. 

-6.—Sale of Goods. 

(1)— Saleof goods by description—Purchaser’s 
right to reject — Transfer of oxnxership i« the 
goods, question of—Contract for purchase of 
goods or part by description—Acceptance of part 
only—Remedy of seller- —(.'nder the law in 
India, a man is not bound, unless be has alter¬ 
ed bis position by .some conduct of his own, to 
accept and to pay for goods which are not in 
accordance with the description of the goods 
be bargained for; and such right to reject the 
goods is quite independent of the question 
whether the property in the goods ha.< passed 
to the buyer or not. [i?., 2 L.B.R. 91,] 
Where a contract was not an absolute contract 
for the purchase of five bales of goods, but for 
the purchase of “ the goods or any part thereof 
that may be in a morcbantable condition,” and 
the purchaser took delivery of one bale and paid 
for it, but refused to take delivery of the 
remaining four bales as not being according to 
the contract, held, under the circumstances of 
the case, the transaction with regard to each 
bale must be a separate transaction, and that 
the property never passed to the purchaser 
except in the one bale delivered and taken. A 
suit, if one lay, would lie, not for the price of 
the four bales, but for damages for refusing to 
accept them, the measure of damages being the 
difference between the contractand the market 

price. Mitchell Reid and Co. v. bcldeo 
Doss Khettry, 15 C. 1. [R., 2 L.B.R. 91.] 

(2)— Sale of goods—Delivery at specified date 
—Rescission of contract after part delivery — 
Revocation of property is sold goods in vendor, — 
Where, in a contraot for the sale of ascertained 
goods, terms cash on delivery, to bo given and 
taken in a specified time, the vendee took part 
delivery of tbe goods on payment of price, the 
vendor was held entitled to rescind tbe contract, 
time being of the essence of the contract, and 
to refuse delivery of the remaining goods on the 
vendee tendering tbe price therefor, after the 
expiration of an extension of time taken by 
him on certain conditions. [R., U.B.R. 1905, 
4tb Qr., Contract, 55,107,10 Bom.L-R. 1113,] 
In a contract for tbe sale of ascertained goods 
even where tbe property in the goods had passed 
to tbe buyer, it would, on a proper rescission of 
the contract by the vendor, re-vest in him so as 
to enable him to refuse to deliver them. 
BULDEO Doss V. Howe. 6 C. 64 = 6 C.L.R, 
S62. [R., U.B.R. 1905, 4th Qc,, Contraot, 55, 
107, 10 Bom. L.R. 1113.] 


62— Bye-laws of Port Trust Rule 59.—The 
argument that money paid in rupees is not and 
cannot bo payment for goods priced in sterling 
is untenable. Payment may be made in any 
medium which the parties mutually agree to 
give and accept. It is clear law that a wrong¬ 
ful delivery of goods by the carrier after notice 
to stop in transit does not defeat the tight of 
' the unpaid vendor fSeR v. Cowley, 7 Taunt. 
169, R.) Notice to stop in transit given to the 
agent is equivalent to a notice to the master 
] (Kemp V. Falk, 7 Ap. Caa. at p. 583. R.) Ac- 
I cording to Bombay Act VI of 1879, if goods are 
I landed at a wharf of the Pott Trust Board, tbe 
I wharfingers are placed in the same position as 
j the master and have to make delivery accord- 
- ing to the exigencies of tbe bill of Jading handed 
to them duly endorsed. As long as the goods- 
are subject to a stop order for freight, the bill 
of lading has nob discharged its office, and the 
goods are subject to incidents arising out of 
the original contract contained in tbe bill of 
lading. 8o long as they are subject to a lien 
for freight, the transit has not ended and tbe 
goods are not at home. When tbe ship-owner 
lands tbe goods under the statute, and bis 
freight has been paid, his right of control and 
lien over the goods is gene, and thenceforth 
I the goods are held by the statutable wharfiogers 
for the consignee alone. Rule 59 of tbe Bye¬ 
laws of the Port Trust was not intended to 
[ have, and has not, any effect on the tights of 
consignees but is merely a departmental rule 
to prevent servants of the Board from deliver¬ 
ing goods subject to the master’s lien. LlLLA- 
DHAR JAIRAM NARRANJI v. GEORGE WBE- 
FORD, 17 B. 62. 

I 

j (4)—Consignment of goods by principal to 

factor for sale—Advances made by factor on 
consignment—Limit of price fixed by consignor 
^Fall of price of goods in market—Power of‘ 
factor to sell goods below Ivnit fixed by princi^ 
pal—Rights of factor—Onus of proof. —Where 
a factor for sale who has made advaoces, olaims 
the righli to 86)1 invito domino^ the gueslioD is* 
whether there was ao agreemeno between the 
parties—either express or to be iofetred from 
the general course of business or from the 
circumstances altendingthe particular consign* 
ment—that the factor should, under any and 
what circumstances, have the power to sell 
against the will of the owner of the goods, the* 
onus of proving which lies on the factor who 
has made tbe advances.— Per Sargent^ J* 
Where goods are consigned to a foreign 
merobant as security for an advanoe, albeit he 
may be a factor entrusted with the sale of goods 
on commission, and, by reason of the fall in the* 
market or other causes, his security is deolin* 
ing in value, and becoming insufficient, suoh 
foreign merchant is invested with a power of 
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Saie—continued. 

-6.—Sale of Goods—continued. 

sale over the goods alter due Dctioe to bis prin¬ 
cipal, although the latter may place a limit on 
their sale, aod desire to hold them on, if he 
does not put his factor to fundu to make up the 
deficit so caused.— Per Farran. J. Jaffer- 
BHOY LUDH.4BHOY CHATTOO V. THOMAS 
D. CHARLESWORTH, 17 B. 520. (fi.. 20 M. 

97.] 

(5)—Conlracf to supply goods—Sub-contract 
to make and deliver goods in batches to the con¬ 
tractor—Contract beltoeen contractor and su6- 
conlractor whether entire or separate as to each 
batch—Inferior work not according to pattern 
—Redtiction of Price.—Plaintifi lu this case 
claimed for the vsotk which ho had done for the 
defendant, who was himself under a contract 
with Government for the supply of doors and 
door frames with reference to the making of 
whioh there was a sub-contract between the 
plaintiff and the defendant. Some of the 
batches of doors supplied by defendant through 
plaintiff had been of inferior quality. But de¬ 
fendant had paid him the price of every batch 
except the last, the subject-matter of the pre¬ 
sent claim, the entire price of which was retain¬ 
ed and withheld by the defendant because 
Government bad rejected the doot-wotk deli¬ 
vered over by the defendant aa being of inferior 
quality, and the defendant had been put to 
expense in making good the deficient quality. 
It was contended on behalf of iho defendant 
that his contract with the plaintiff was an en¬ 
tire one, that, as plaintiff know that defendant 
was under a distinct contract with Government, 
the requirements of Governmeut must furuish 
the measure of damages. Held that the sepa¬ 
rate delivery and settlement of price in respect 
of each batch severed the batch, and tbo con¬ 
tract under these circumstances cannot be con¬ 
sidered an entire one. If the contract were 
general or entire, the cost to the defendant in 
patting the work into the state requited by 
Government, or the Government deduction, 
could not afford the measureo! the reduction to 
be made. By the defendant’s own act (assum¬ 
ing the work to have been inferior to warranty or 
pattern) it was not in the present stage oorope- 
tent for the Court to arrive at any proper 
finding with regard to the reduction to be made. 

Bertola V. Peer Bukbh, 48 P.R. 1869- 

(6)—Sale of goods — Beer—Implied warranty 
of fllness at time of supply—No warranty for 
any period after delivery —Challenge by buyer 
not to be delayed—Beleppel by acts of buyer .— 
The plaintiffs sued for the price of a quantity 
of beer sold to the defendants. The beer was 
delivered to defendants early in February 1869 
and the whole consignment reached them in 
or before the middle of March. The defend¬ 
ants advertised the beer they had pneohased to 
be of Bupeiior quality, after tbay had received it, 
and continued to do so till the date of this 
BUit. A large quantity of beer waa bottled off 
AS the puiobaeaEB considered it auffioiently 
good for bottliog. It wae not until April that 


Ss/e —continued. 

-6.—Sale of Goods—conlinued. 

the defendants, owing to a quarrel with the- 
plaintiffs, refused payment on the ground that 
the beer was bad ou arrival and not merchant¬ 
able in that it was not fit for the purpose for 
which it was intended, viz., to be kept for a 
reasouable time and re-?old- They contended 
that by law tbero is an implied warranty to that 
effect on the part o( the plaintiffs. Held, that 
the plaintiffs were bound to supply wholesome 
and merchantable beer to the defendants, 
but they were not responsible for any deterio¬ 
ration that may have necessarily taken place 
between the date nf despatch aud the date 

of delivery, and that there is do implied 

warranty on the part of brewets that the 

beer supplied by them shall keep good lot 

any period after delivery. When the brewer 
supplies beer of a f-tir and merchantable and 
wholesome quality, he has fulfilled the ohliga. 
tion imposed on him by law. Held also that 
the buyer was bound, in order to avail him¬ 
self of a warranty, to challenge tbo quality 
of the article without unreasonable delay, 
for, if the challenge be unreasonably delay¬ 
ed, the legitimate inference is that the 
buyer was satisfied. If the buyer break bulk 
or make use of it, bo is barred from raising any 
objection to it, and immediate inspection is 
more necessary when the article purchased 
may alter by keeping. Held also that, as the 
defendants, perfectly well aware of tbo perish¬ 
able natureof the beer in question, accepted 
the beer consigned to them, puffed it up in a 
most glowing manner, sold a large quantity of 
it and never said a word about its had quality 
until they quarrelled with the plaintiffs, they 
bad by tbeir own acts shown that they bad no 
reasonable ground of refusal to pay. MIT¬ 
CHELL V. The murbeb Brewery Co., 
5 P.R. 1870. 

Suit for goods sold and delivered—Unstamped 
acknowledgment—Evidence — Indian Stamp 
Act. I of 1979, s. 34 —Limitation—See AC¬ 
KNOWLEDGMENT, 18 B. 614, 

See ACKNOWLEDGMENT, 5 B.L R. 619. 

Contract with Railway Company—Delivery 
at a station on another Railway Agency— 'See 
AGENCY, 3 M. 240. 

By sample—Proof of inequality of sample— 
See Burden of Proof — Miscellaneous, 
Bourke 0.0. 276. 

Place of suing—Contract with commisBion 
agent for sale of goods— See CIV. PRO. CODE, 
1908, 8. 20, 79 P.R. 1902. 

Contract for—Speculation—Non-delivery — 
Bate of prices—Committee of experts—Custom 
—See Contract—General, a C.W.N. 57, 
P.C. 

Of—Parol evidence—Bought and sold notes 
-Fraud—See CONTRACT—GENERAL, 31 C. 
614, P.C.=811.A. m«8 C.W.N. 489*6 Bom. 
L.R. 498*14 M.L.J. 196. 
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Sa/e—continued. 

— 6.—Sale of Goods— concluded. 

For—Specific period for delivery—Breach of 
contract—Measure of damages—See CONTfiACT 
—Breach of Contract, 30 C. 477 = 7 C.W. 
N. 431. 

Jurisdiction—Place of suing —Contract with 
commission agent for sale of goods—See CON¬ 
TRACT—MISCELLANEOUS, 79 P.R. 1902. 

See Contract Act. 1872. ss. 78, 81, 86 and 
107, 4 C. 801. 

By bailee—See CONTRACT ACT, 1872. s. 103, 
L.B.R. 1872—1892, 311. 

Under false pretences—Contract of sale void¬ 
able at the instance of vendor—Cessation of 
vendor’s title to the goods by his own acts— 
Purchase frooj vendee by third parties—Con¬ 
tract Act, 8. 108. Excep- 3. applicability of— 
See Contract act. 1872, s. i09, Excep. 3, 
15 M.L.J. 375. 

Endorsement of delivery orders of goods— 
Counter-signature by unpaid vendor’s agent — 
Repudiation of transfer—Sec ESTOPPEL — 
Estoppel by Conduct, 5 C. 069=5 c.L.R. 
533. 

See Evidence act, 1872, ss, 32, 92.16 M. 
238. 

Place of suing—Contract with commission 
agent for sale of goods—See JURISDICTION OF 
Civil COURTS, 79 P.R. 1902. 

Suit for price of goods—Damages claimed by 
way of set ofl—See LIMITATION ACT, 190«, 
art. 83, 7 A. 284 = A.W.N. 1886, 40. 

See Stamp act, 1879, soh. II. art. 2.15 M. 
150. 

See STAMP ACT, 1879, sch. II, cl. 2 (a), 10 
JI. 27, F.B. 

-7.—Hiscellaoeous. 

(1) — Possession - Necessity of, to complete a 
sale. —Under tho law current in Madras, pos* 
session is not necessary to complete a sale. 

Vasddeva V. Narasamua, 5 M. 6. 

(2) —Safe of Bank-shares^Purchase alleged 
to be induced by fraudulent concealment — Void¬ 
able nature of contract—Rescission of contract 
or confirmation by ratification—Purchaser once 
electing to affirm purchase, not competent to after¬ 
wards repudiate it. —In this application under 
s. 119 of the Indian Companies Act, the appli¬ 
cant desired to have his name removed from 
the list of contributories of the Punjab Bank, 
in liquidation, in respect of certain shares pur¬ 
chased by him through A, the officiating Head i 
Manager of the Bank, from the de facto direc¬ 
tors. One of the grounds for the application 
was that the contract of purobase and sale ia 
question was voidable at the option of the peti* 
ttoDor on the ground of misrepceseatation and 
fraudulent concealmeat, on the part of A» of 
>tfae true state of the Bank's affairs. A denied 
that there was any misrepresentation or con- 
cealment by which the petitioner was induced 


Sa/e—continued. 

—MiBcellaneous—conUnued. 

to take shares, and averred that the petitioner 
well knew the embarrassed condition of the 
Bank and with fall knowledge purchased the 
shares in quostion# The lower Courts found 
that there was no fraudulent concealment by 
which the purchaser's consent to take shares 
was induced, but that be purchased with know* 
ledge sufficient to disentitle him to relief. The 
purchaser was bound to make cautious inquiry 
before be rushed into coonection with an iosti* 
tutioQ which, to his knowledge, had made 
losses amounting to one^third of its entire 
capital, The Chief Court held that, though it 
was unable to agree with the lower Courts in 
holding that the coutract was ab initio valid, 
and never at any lime voidable, the lower 
! Courts were right in having proceeded on the 
ground that tho contract bad been affirmed and 
validated by the pnrcbaser'ssubsequent conduct. 
It is the general rule of law that a person who 
has been induced to enter into a contract void¬ 
able on the ground of fraud may rescind the 
contract within a reasonable time after dis¬ 
covering the fraud. The contract continues 
valid till the party defrauded hasdetermined his 
election by avoiding it, and, if a party once 
determines his election, it is determined for 
ever. In the present case, the legal fraud be* 
log the non disclosure of the material facts 
known to the sellers at the time of the sale and 
purchase of the shares, if the facts so withheld 
had also come to the knowledge of the purcha¬ 
ser, and be did, after a reasonable time, by ex¬ 
press words or acts, signify his determination 
to affirm the purchase, the contract would have 
ceased to be voidable and the property in the 
shares would have vested in him absolutely. It 
was found that the plaintiff, after becoming 
aware of the facts withheld from him, had 
voted at meetings of the shareholders and taken 
part in the direction and manageinent of the 
Bank's affairs—acts for the performance of 
which the possession of a certain number of 
shares in the Bank was a necessary qualifica¬ 
tion. Held that the plaintiff had, by such 
conduct, signified his determination to affirm 
the purchabc of the shares, and bis claim to 
have his name removed from the list of contri¬ 
butories in respect of such shares was therefore 
rightly dismissed. OOLONEL ARTHUR CORY 

v. The OPFJcrAL Liquidator, Punjab 
Bank, Ld., it? P.R. 1879. 

(3 )—Custom ^Childless proprietor'^Mehtams 
of Hoskiarpur^Potoer of alienation. —Amongst 
Mebtams, a childless proprietor is not prohibit¬ 
ed by custom from alienating his property by 
sale otherwise than for necessity, without the 
consent of his near collaterals. KaHAN 

Singh v. Dit, 119 P.R, 1880. [i?., 16 P,R. 
1883, 107 P.R., P.B., 1887, 18 P.R. 1890 ; D. 
115 P.R. 1991, 75 P.R, 1891. 117 P.R. 1893.] 

Contract of eale—Want of assent — See 

Contract-Miscellaneous, 27 C. 403, P. 

C. = 27 I.A. 30. 
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Sale —ooncluded. 

-7.—MUoellaoeous—concluded. 

Muhammadan Law—, of minor's property 
made by guardian, when valid—Sanction of 
Government for such sale, eSect of— See 
Mahomedan Law—Guardiakship, 6 B. 
467. 

Saleable Property. 

{!)—Expectancy, Sale o/—Hindu Law—Power 
of guardian .—Whether a mere expectancy can 
be the subject of a sale, and if so, of a sale by 
guardian acting or purporting to act on behalf 
of an infant. DOOLICHAND v. BiRJ BHOOKUN 
LAL Awasti. 6 C.L.R. S28, P.C. [i?., 8 C. 12. 

8 C. 135, 10 C.P.L.R. 5-1 

Sale-certifloate. 

See APPEAL—Orders. 26 C. £20 = 3 C.W. 
N. 374. 

How far it confers title as between competing 
auction-purchasers —See Auction-PURCHa- 
SEB, 3 Bom. L.R- 92. 

Period for applying to obtain a—See CiV. 
Pro. Code, 1908, s. 66. 0. XXI, r, 94, 5 Ind. 
Cae. 263. 

Is a title-deed in the bands of the purchaser 
—See Civ. Pro. Code, 1908, 0. XXI. c. 31. 

2 Bom. L.R. 533. 

Rule of construction ol— See DECREE— 
Decree, construction of, c lod. Cas. 75. 

If creates or proves title —See SALE—Sale 
IN EXECUTION OF DECREE — GENERAL, 

9 O.L.J. 346=1 Ind. Cas. CJ. 

Bale-deed. 

Sale-deed—Construction—Pf-porly specified 
by boundaries—Area specified — ^listake — 
Intention—Sse DEED—CONSTRUCTION OP 

Deeds, a.W.n. 1883. 36. 

Oral evidence to prove that a—, was intended 
to operate only as mortgage— See EVIDENCE 

—Pabol Evidence, 25 o. 603, E,b. = 2 o. 

W.N. 662. 

Admissibility of evidence of oral agreement 
to tcconvey — See EVIDENCE — PAROL 
EVIDENCE, 16 M. 80. 

Execution of sale-deed—Contemporaneous 
oral agreement—Admissibility of proof —See 
EVIDENCE—Parol Evidence, ib. 333. 

Suit for possession based on sale-deed—Neces¬ 
sary issues to be tried—See ISSUES—Framing 
Issues, 20 B. 753. 

By gosba woman—Burden of proof —See 
FABDANASHIN WOMAN, 12 II. 380, 

];jogg of—Before registration— Subsequent 
sale to another with notice of first sale—Right 
of first potohaser—Sec Right op suit 
—Balb in execution of decree, 20 M. 
360. 


Sale Notifleation. 

fl )—Sale notification, object of—Statement of 
annual rent of tenure—Purchaser'e liability.— 
The object of a sale notification is to make 
known to intending purchasers, the rent for 
which they would be liable if they bought the 
property under sale. Where an application for 
execution of a root-decree, the sale notification, 
and the sale certificate, stated a certain amount 
as the annual rent payable out of which a cer¬ 
tain sum was kept in abeyance as bhadran 
mahakup, and the balance was stated as the 
net annual rent, held that the purchaser was 
liable only for the balance after the deduction 
stated in the sale-certificate. Shai‘IAT Mon- 
DUL v. SUR.IA KANT ACHARJA BAHADUR. 
7 G.W N. 386. 

Sale-proceeds. 

Surplus—With Government—Suit to recover 
residue of surplus sale-proceeds—Money due 
under statutory liability ■— See LIMITATION 
ACT, 1908, s. 10, arts. 62, 120, 20 C. 51, P.B. 

Suit lor surplus sale-proceeds in Collector’s 
hands-5<!C Limitation act, 1908, arts. 60. 
62, 145, 18 C. 234. 

Application for—See LIMITATION ACT, 1908, 
ART, 182, STEP-IN-AID OF EXECUTION, 6 A. 
366 = A.W.N. 1894, 118, 

Sale-proceeds realised iu execution against 
pauper plainliff—Prefereutial right of Collector 
to amount of Court-fee—See PacI'Er SUITS, 
1 A.596. 

Sale in execution—Suit for refund of—Civ, 
Pro. Code, s. 295—Small Cause Court suit— 
SeeSMALLCAUSE COURT, MOFUSSIL. JURIS¬ 
DICTION OF-GENEBAL. 7 A. 378 = A.W,N. 
1885, 63- 

Sale-proclamation. 

(jndcr-statement in valuation in — Appeal. 
See APPEAL—General, 14 C.L J. 35. 

Under-valuation of property in—Order dis¬ 
missing application for stoppage of .sale on the 
ground of appeal lies against —See CiV. Pro. 
CODE. 1908, s. 47, 23 M. 669=10 M.L.J. 314. 

Application for amendment of—Appeal—See 
Civ. Pro. code, 1908, 9 . 17, 0. XXI, rr, 60, 
70, 6Ind. Cas. 180. 

Misrepresentation of value of property in— 
Decrec-boldor bidding through benamidac— 
Substantial injury—Fraud—Sotting aside sale 
—See CIV. Pro. Code, 1906, O. XXI. rr. 66, 
70. 90, G Ind. Cas. 135. 

Place for sale fixed in—Conducting the sale 
elsewhere whether a material irregularity —See 
CiV. PRO, CODE, 1903, O. XXI, re. GG, 70, 90, 
132 P.R. 1906=11 P-L.R. 1907. 

See CiV. PRO. Code, 1908, 0. XXI, rr. 66, 
70, 90, 12 M. 19. P.C. = 15 I.A. 171, 

Omission to apeoify hour of sale in—Matetial 
irregularity— See CiV. PRO. CODE, 1908, O. 
XXI, rr, 66, 90, 14 O.L.J. 541. 
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Sale-proclamation— concluded. 

Fraud aod misrepresentation in — ESect— 
Eight of certified purchaser to set aside Sale- 
Limitation— See CIV. Pko, Code, 1908, O. 
XXI. rr. 84 to 83, 00 to 94, ss. 65, 66. 8 M.L. 
T. 154. 

Under-statement of value of propertv by 
decree-holder—Efiect— See CiV. Pro. Code, 
1908, 0. XXI, r. 90, 1 Ind. Cas. 246. 

See Sale —Sale for arrears of rent 
—Under TENURES AND portions of, Sale 

OF. 9 C. 641. 

Execution—Sale of tenuro—Misdescription 
in effect of—See SALE—SALE IN EXECUTION 

OF DECREE-General. 5 C. 839*4 c.L.R. 
583. 

Purchaser at execution Rale for full value, 
liability of—Entries in proclamation of sale, 
how far binding on purchaser— See SALE- 
SALE IN EXECUTION OF DECREE—MISCEL¬ 
LANEOUS. 10 0 C. 252. 

Salea, Bengal Land revenue Act. 

See ben. act XII of 1841. 

See Ben. act XI of 1859. 

See Ben. Act VII of 1868. 

Sales in Satisfaction of Decrees for Rent. 

See ACT VIII OP 1835. 

Sales of Land for Revenue Arrears. 

See ACT I OF 1845. 

Sale under Decree. 

In execution of decree bow far affected by 
lis pendens—See Sale—Sale in execution 
OF decree—General, i Bom. L. R. 585 = 
29 B. 435. 

Sale under Mortgage. 

See Mortgage—Sale of mortgaged 
property. 

Sale for interest in arrear.s, by a mortgagee 
—See Transfer of property act, 1882, 
s. 69, 1 Bom. L. R. 273. 

Applicability of s. 93 of the Transfer of Pro¬ 
perty Act—TRANSFER OF PROPERTY ACT 
1882, 86. 92, 93, 2 Bom. L.R. 633 = 25 B. 101. ’ 

Suit for, non-applicability of s. 93. Transfer 
of Property Act— See Transfer of PROPERTY 
ACT, 1882, 8. 93,1 Bom. L. R. 821-=24 B. 300. 

Salsette. 

il)—Eindu convert—Native Christian—Effect 

of conversion from Binduistn to Christianity _ 

Christian inhabitants of Salsette, law applicable 
to—Testatnentary rights—Hindu Law, appli. 
cability of — Succession — Inheritance—Co’ 
parcenary—Primogeniture—Family property, 
mortgage by manager binding on — Decree 
against manager alone on mortgage, effect of _ 

Joint family—Ancestralproperty.—T!)ae\o,v) of a 

conquered country continues until the Crown 


Salsette —eontin ued, 

or the Legislature changes it. The island of 
Salsette was con<jueted from the Maratbas by 
the British in 1774 and the law of succession 
for the Christian inhabitants of the island 
remained unaltered until the passing of the 
Indian Succession Act (X of 1865). Until that 
Act was passod, the law of primogeniture was 
not in force among the Christian inhabitants 
of Salsette. In tho absence of a widow and 
daughter, the sons took the property of their 
father in equal .shares. Queere, whether they 
did so under the Hindu law or the Portuguese 
law or by force of usago existing among them ? 
One Antonio, a Christian inhabitant of Salsette, 
died in the year 1846 leaving considerable 
immoveable property and three sons, vie..Pedro, 
I^Iinguel and iinos. The family bad been 
originally a Hindu family. In 1875, the eldest 
son, Pedro, mortgaged the family property 
in dispute to cno D. The mortgage-deed 
was attested by Fnos, who died in the year 
1876. Miogucl died in 1883, having made a 
will by which he left the property to Pedro’s 
son, the present plaintiff. In that year (1883), 
the mortgagee filed a suit on the mortgage 
against Pedro alono and obtained a decree 
which be afterwards assigned to the defendant. 
In execution of tbo decree the defendant sold 
the property in dispute at a Court-sale and 
purchased it himself. The plaintiff (son of 
Pedro the mortgagor) now sued to redeem the 
property, and the questions arose (1) whether 
under the Uw applicable to the Christian 
inhabitants of Salsette tho eldest brother Pedro 
had succeeded on tbo father’s death to the 
whole of the family property, and (2) if not, 
then, to what extent the mortgage in question 
bound the property of the family. Held, [1) 
that the law of primogeniture did not prevail 
among the Chriatian inhabitants of Salsette 
prior to the pnsstog of the Indian Succession 
Act (X of 1865), and that Pedro, although 
eldest son, bad oot succeeded to the whole of 
the family propex*ty. He and his brothers took 
equal shares io tho property of their father; 

that tbo mortgage by Pedro had been 
authorized by the family and was for family pur¬ 
poses and was bioding on the family property. 
Although Pedro and bis brothers could not be 
regarded as oo parceners under Hindu law, yet, 
having regard to the fact that the Christian 
rnbabitants of Salsette were for the most part 
descendants of converDs from Hinduism among 
whom Hindu usages prevailed to a large extent, 
the Court would not require the same direct 
proof of the authority of tbo manager of the 
family to mortgage tho paternal estate under 
his management as it would be required in the 
case of an English manager under similar cit- 
oumstances. The Court would treat it much 
in the same way as if the family were still a 
Hindu family ; (3) that the plaintiff was not 
entitled to redeem. What was intended to be 
sold at the Court auction was the whole inter¬ 
est in tho mortgaged property. The defendant 
purchased that interest subject to the right of 
the plaintiff to show that hie interest derived 
from Minguel was not bound by the Hiortgage« 
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This he bad failed to do. MingUdl’s ehareas 
well as Pedro's had passed by ihe eale; (4) a 
member o( the Christian oommunit; of the 
island of Salsette is entitled to deal with his 
share in ancestral property by will. JALBHAI 
ABDESHIB SHET V. LOUIS MA170BL, 19 B. 
€80. [Z?., 23 B. 639. 16 O.P.L.R., 19, 31 C. 
ll.P.O., P-L.R, 1900, p, 251.] 

Salt. 

(!)— Salseile—Beng. Reg. X of 1819, s. 36— 
Possession of salt—Arrangsment by Government 
•^The absence of a protective document makes 
salt cfnitraband. —But where the Government 
has made such au ar'angcmcnt with a particular 
party as places him in possession of a large 
■quantity of salt, the element and condition 
which give a salt officer the jurisdiction to 
seize salt in the absence of a protective docu¬ 
ment are wanting. KOOMARNABAIN ROY v. 

Superintendent of Salt Chowkey. 
JULLESSDR, 1 Hay 247. I 

(2)— Confiscation of salt—Removal of salf in 
excess of permit—Right of Government to con¬ 
fiscate entire sall-Damages — Interest — Unligui- 
■dated damages. —Where a merchant removed 
from the Government salt works more salt than 
was covered by the permit granted to him, 
the Commissioner of Customs acting on behalf 
of Government was entitled to confiscate the 
entire salt and not merely the quantity in ex- 
0688 of that covered by tbe permit, interest 
■does not run on unliquidated damages. Framji 

HoBMASJi V. The commissioner of Cus¬ 
toms, 7 B.H.C.a.o. 89. [R.,9 B.H.C. 7. 12 
Bom. L.R. 831.] 

This circular states how salt char-ebittee 
forms are to be printed, &o. Rey. Cir. No. 6, 21 
V.R. Rey. Ctr., 11. 

This circular modifies List of Pass Stations 
consequent on tbe removal of the Salt Paso 
Btation from Sealdab to Chitpore. Rev. Cir. 
No. 10. 22 V.R. Rey. Cir. 14. 

Illegal contract to sublet salt pans—Re¬ 
covery of money paid under—See CONTRACT 
—ILLEGAL Contracts, ii Bom. L.R. 748« 
38 B. 636=8 Ind. Oas. 779. 

Lands within zemindaii used for—works 
and relinquished by Ooveroment—See BEN. 
Beg. I of 1824, 8 0. 96, P.C. 

Salt &ot. 

See ACT XIVII OP 1877. 

See ACT XII OF 1862. 

.See BOM. ACT VII OF 1878. 

See BOM. ACT 11 OF 1890. 

See Mad. Act IV of 1889; 

Salt Dntlu, Bombay. 

Bee Bou. act XVI of 1844. 


Salt Manual. 

This ciiculai'makes an addition to Rule 20, 
page 71, of Balt Manual, Rev. Cir. No. 9, 21 
W.R. Rev. Cir. 9. 

This circular substitutes new Rule for Rule 
32-A at page 8 of tbe Salt Manual. Rev. Cir, 
No. 1. 22 W.R. Rey. Cir. 6. 

This circular adds another Rule to tbe Salt 
^lanual. Rev. Cir. No. 4. 22 W.R. Rev. Cir. 8. 

This circular amends S.ilt JIanuai conse¬ 
quent on tho introduction into Backergunge of 
the sub-char-chittee system. Rev. Cir. No. 3. 
22 W.R. Rev. Cir. 9. 

Salt-works. 

Lands within zemindari used for salt wor7:s 
and relinquished ny Government—See Bbn. 
REG. I OF 182-1. 8 C. 95, P.C. 

Salvage. 

(1 )—iosah age/orservices in land waters 
—Sofuors’ lien on goods saved until payment of 
salvage. —Salv<age is tbe compensation allowed 
to persons by whose assistance a ship or boat, 
or the cargo of a ship or the lives of tbe 
persons belonging to her, are saved from danger 
or loss, in case oi shipwreck, derelict, capture, 
or the like. A claim to salvage is founded on 
a priociplo of equity which tbe Courts of 
British India ace oound to icsognizo, and it 
accrues irrespectively of the circumstance that 
tho rescue is from a danger incurred on 
inland waters, ot of tbe circumstance that a 
portion of the services may be rendered from 
the shore. In order to support a claim fer 
salvage, there must be usually skill, enterprise 
and risk on tho part of the salvors, and peril 
with respect to the property saved. It has 
been held that where tbe owner of a ship dis¬ 
charges tho claim of salvors, both in respect of 
the ship and cargo, be haa a lien on cargo for 
the rateable portion of the salvage. So fat as 
the salvors are concerned, it i.s difficult to under¬ 
stand on what principle a distinction could be 
taken between tbe liability of tbe owner of tbe 
cargo for tboeervice rendered in saving tbe cargo, 
and the liability of the owner of the vessel 
for tbe services rendered in eaving the vessel. 
Tbe right of lien of tbe salvors on the property 
saved rests on the principle of equity that when 
persons have expended money or labour on 
goods, for which expenditure they have a rigbe 
of suit against tbe owner, they are, in tbe ab¬ 
sence of any special agreement to tbe contrary, 
entitled to retain tbe goods till their just claims 
are satisfied. Persons to whom (in these pro¬ 
vinces) a right to salvage has accrued, ate en¬ 
titled to retain tbe property saved until a rea¬ 
sonable num has been paid or tendered to them 
in satisfaction of their claim. Though the sal¬ 
vors are bound at the earliest moment clearly 
to Inform the owner of the goods saved, of their 
claim, still they do not lose their lien by their 
omiBsion to give immediate notice. If the 
owner has tendered the salvors a sum as sal¬ 
vage, and the latter refuse, and the sum tender 
ed has, in the opinion of the Court, been a rea¬ 
sonable sum for the aatiafaction of tbe claim, 
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tbe owner would be cntibled to dftmages for the 
detention subsequent to the tender. GILMORE 
v.ROSE. 6N.W.P. 311. 

(2) —iSut< to recover value of wrecked property 
—Property given /o actual salvors—Jurisdiction 
of Small Cause Court—Act XXIII of 1861, 
s. 27—Spectoi appeal -—Plninlifi, farmer of an 
estate from Government, stated that a boat 
containing a large quantity of rice having been 
wrecked at a ccriain spot, 100 mauuds of tbe 
rice cargo recovered had been left by the owner 
on tbe river bank for the remuneration of tbe 
salvors. A portion of this rice having been 
left as buk-zemindary, the defendants as own¬ 
ers of tbe neighbouring jote, claiming to be en¬ 
titled to the rice, had carried it away. In this 
suit for the recovery of tbe value of the rice so 
carried away, tbe 6cst Court went into the 
question of the custom entitling the zemindar 
to property saved, and found it in tbe affirm¬ 
ative. The lower appellate Court, however, 
found that there was no such custom, and dis¬ 
missed the suit. On special appeal by plaiot- 
ifi, defendant took tbe preliminary objection 
that the special appeal was barred by s. 27 of 
Act XXIII of 1861. Plaintifi contended that 
the suit involved the trial of questions of right 
beyond the coguizioce of Courts of Small 
causes. Held that tbo suit was simply a suit 
for the value of moveable property, tbe question 
of rights being only incidentally raised. The 
suit was therefore of a nature cognizable by a 
Court of Small Causes, and tbo value being less 
than Rs. 500, there could be no special appeal 
in the case. MK. THOMAS GRANT v. MODHOO 
SooDUN Singh, 10 W.R. 79. 

(3) — Derelict—Principle of salvage compensa¬ 
tion .—The fact that tbe subject of a salvage is a 
derelict does not carry wiib it a right to 
remuneraticn consisting of a half, a third or any 
specific proportion of the property salved. {The 
Janet Court, L.R. (1897) P.D, 69, R.) Salvage 
is not always a mere compensation for work 
and labour. The interests of commerce, the 
benefit and security of navigation, tbe lives of 
the seamen, render it proper to estimate a 
salvage reward upon a more enlarged and 
liberal scale. Tbe ingredients of a salvage 
service are, first, enterprise in tbo salvors 
risking their own lives to save their fellow- 
creatures and to rescue tbo property of their 
fellow-creatures ; secondly, the degree of danger 
and distress from which the property is rescued 
— whether it were in imminent peril or 
almost certainly lost; thirdly, the degree of 
labour and skill which the salvors incurred and 
displayed and tbe time occupied ; and lastly 
the value. THE CLAN LINE STEAMERS v. 
The BalCes, 27 M. 187. 

(4) —iSnft'npe — Services entitling vessel to 
salvage — Towage .—Where a ship is in a condi¬ 
tion of actual peril, and the services of a tug 
are sought for and directed to tbo purpose of 
releasing her from that condition, such services 
are salvage services. But where there is oothing 
in those services as regards risk or exertion or 
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other conduct of tbe salvors to make them differ 
from ordinary towage services, their reward 
should be estimated as for towage with salvage 
liberality. 7n the matter of the ALABAMA. 2 
Ind. Jur. N.S. 139. 

{5) —Towage leading to rescue of vessel— 
Salvage compensation, rules of estimate and 
apportionment of. —A towage service is where 
one vessel is employed merely to expedite tbe 
progress of another and where the towage leads 
to tbe rescue of a vessel in danger, it should be 
remunerated as salvage. Salvage compensation 
is not always to be calculated as a mere 
compensation for work and labour. The inter¬ 
ests of commerce, tbe benefit and security of 
navigation and the lives of tbe seamen, render 
it proper to estimate a salvage-reward upon a 
highly enlarged and liberal scale. Nor is such 
reward to be estimated with reference to the 
value of tbe ship salved. With regard to tbe 
apportionment of tbe salvage amount, the rules 
have greatly changed since the introduction of 
steam-ships. The services rendered ace (save 
in exceptionalcases) held to be more due to tbe 
steam power than to any personal efiorts and, 
consequently the owners, as compared to the 
captain and crew, are rewarded on a much 
higher scale than they were in tbe days of sail¬ 
ing ships. Francis John Baffin V. The 8. 
S. Chilka, 7 B. 196. [R., 2V M. 187-] 

(6) — Value of salvage service—Principle of 
estimation. —In estimating the value of salvage 
services, tbe Court is bound to weigh and con¬ 
sider the time, the labour, the skill and enter¬ 
prise of the salvors, the risk incurred by them 
and the value of the property engaged in tbe 
salvage service on the one hand, and, on the 
other, tbo degree of danger from which the 
property is rescued and tbe value of that pro¬ 
perty. The great power possessed by steam 
boats of rendering services with rapidity entit¬ 
les thorn to a higher rate of reward than other 
vessels. THE LADY JOCELYN, 2 M.H.C, 388. 

(7) — Salvage—Goods pul on flat during 
squall .—A dingbee laden with gilders valued at 
Bs. 20,000 was being propelled across the river 
when, a squall coming on and the dingbee 
being in some danger, tbe gilders were taken 
on board a flat for safety and kept there till 
tbe squall subsided. Held that the owners of 
the fiat bad no claim for salvage, and that 
Rs. 150 was a fair remuneration for services 
rendered. Urna Churn Chetty v. GORDON, 

1 Hyde 212. 

(8) —Principles governing right to salvage 
remuneration—Accidental interruption, effect 
of—Salvage and towage, distinction between— 
Towage converted info salvage service, when — 
Forfeiture of salvage right—Principle of assess¬ 
ing award—Practice of Courts in awarding 
cosls—Consolidation of claims .—Any service 
tendered to a vessel in a stale of peril or risk, 
or otherwise in distress, which contributes in 
some degree to its ultimate safety, entitles tbe 
person rendering tbe service to salvage award. 
The mere fact that the service was interrupted 
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by accident or some like causei if it has been 
piodnotive of benedt to the owners, will not 
disentitle the salvors from their reward. It ie 
not necessary that the distress should be actual 
or immediate, or that the danger should be 
imminent and absolute. It will be sufficient, 
if, at the time the assistance ie rendered, the 
ship has encountered any damage or misfoitune 
which possibly expose her to destruction, if the 
services were not rendered. Where a ship in 
in a normal condition, and has received no 
injury, and nothing mote is needed than ex¬ 
pedition or acceleration of progress, that is 
towage ; but salvage is service tendered to a 
ship in peril or risk or in distress, which con¬ 
tributes to the ultimate recovery of the same. 
So, in considering the question, whether the 
service was of the nature of salvage service, the 
risks of navigation, the difficulty under which 
it was performed, and the danger in performing 
it, have all'to betaken into consideration. 
Mete towage service, or, as it is sometimes 
called, an ordinary towage service, may. in 
consequence of supervenient danger, be con¬ 
verted into salvage service. But the right to 
salvage may be wholly or partially forfeited by 
improper abandonment or by wilful miscon¬ 
duct or gross negligence on the part of the 
salvors. Not only the danger and difficulties 
to which the salvor was exposed, but also, the 
skill in the performance of the work, must be 
considered by a Court, while assessing the 
award. Extraordinary skill and labour may 
often be inferred from the shortness of service. 
The promovents have a right to separate costs, 
in a case in which two separate salvage claims 
are consolidated) and no order is made giving 
the conduct of both to one plaintifi. Follow¬ 
ing the practice of the Court, costs given on 
the ordinary scale provided for in the rules in 
accordance with the Otv. Pro. Code. In the 
matUrof THE STEAMSHIP “THE DRACHEN- 
PELS,” 27 0. 860. 

<g)—^eiion of salvage—-Arrett of ship—Bail 
excessive —Increase of award in appeal. —Where, 
in an action of salvage, a ship was arrested 
and the bail asked for was found to be exces¬ 
sive, held, that the impugnants should be paid 
by the promovents the costs of the excessive 
bail required from them. [B., 24 B. 55, IBom. 
L.R. 567.] The amount of salvage-award 
may be increased in appeal according to oir- 
cumstanoes. In the matter of THE SHIP 
“ CHAMPION)” 17 0. 81. [F.t 27 0. 660.] 

Bervioes give rise to an equitable lien. Ele¬ 
ments to be considered in assessing the 
amount of salvaga—fi’ee ADMIRALTY, 1 Bom. 
L.R. 657-24 B. 66. 

What oonstitutee, is a question of law—<9es 
ADMIRALTY, 1 Bom. L.R. 670. 

Eweniial for salvage lion—Sss LlBM, 3 0. 

66 . 

Uen—Bee Mobtoaoe-Oenbral, 81 C. 
667. 
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Application for consolidation of salvage 
claims—Scs PRACTICE AND Procedure, 3 
G.W.N. 67. 

See Practice and Procedure, 22 C. 
511. 

See Privy Council. Practice of—Spe¬ 
cial LEAVE TO APPEAL AND TO DEFEND 
APPEAL, 5 M.I.A. 137. 

See SALT, 7B.H.C- A.C. 89. 

Saraanodakas. 

See HINDU LAW—Inheritance. 

Hindu Law — Inheritance — Samanodakas, 
who are—Conflict between Samanodakas and 
bandhus or bhinna gotra sapindas—Priority— 
Sec Hindu Law—Inheritance, io B. 372. 

Sanad. 

Bee Grant—Construction. 

( 1 )—Hindu Law—Widow's estate— Sanad, 
eonslruclion of.—In April 1861 the Chief Com¬ 
missioner of Oudh granted a sanad in the fol¬ 
lowing terms:—“It having been established 
after due inquiry that five persons specified 
herein held 48^ acres in rent-free tenure under 
the former Government, the Chief Cntnmis- 
sioner is pleased to maintain that tenure for 
the lives of the incumbents alter whose death 
it will be resumed." G was the widow of one 
of the 5grantees. Held, thattbe sanad simply 
established the status quo ante as contemplated 
by the law for the time being in force, and that 
C bad only the estste of a Hindu widow under 
that document. NaNDA v. BHAWANI SARAN, 
3 O.C. 250. 

(2)—Maie heirs — Construction* —A sanad 
under which the Government agreed to con¬ 
tinue a t;afan to a family contained a clause 
which tan as follows:—“The said lands and 
cash allowances shall be continued without 
demand of service, and without increase of 
Land Tax over the above fixed amounts, and 
without objection or question on the part of 
Goveroment as to the rights of any holders 
thereof, so long as any male heir to the vafan, 
lineal, collateral or adopted, within the limits 
of the Vatandar family, shall be in existence.” 
Held, on a construction of the above clause 
that it does not limit the succession to male 
heirs only, because it merely relates to the 
continuance of inheritance in force in the 
family of the uafandar. GoviND v. SITABAI, 
2 Bom- L.R. 23. 

{ 3 )— Construction of Sanad—“Heirs.”—The 
word “ heirs ”, nsed in the Sanad, was constru¬ 
ed to mean heirs of the grantee according to 
the ordinary rules of inheritance of the Hindu 
law. VENKATA NARASIMHA APPA ROW V. 

Nabayya appa Row. 6C.L.R. 183, P,G.=2 
H. 128-7 I.A. 88-4 Bar. 81. [B.. 11M. 880; 
On appeal, 18I.A. 45, F.O., 30 M. 266. P.O.: 
D.. 9 M. 290-8 I.A. 99, P.O-, 94 M. 618 = 11 
M.L.7. 99, 24 M. 662, 26 M. 339.] 


G. IX—21 
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(4) —Construction cl Sontan,'mean¬ 

ing of—Maleptogeny —“Sreni Krame,"meaning 
ol—Succession—Gin io -4 and children of her 
womb—Construction—Life interest .—The word 
' soDtAD ’ bears the wider and more general 
meaning of issue, and is not confined to male 
progeny only. [i?.. 7 C.L J. 291] The true 
meaning of the words ' Sreni Krame’ in a 
sunnad as gathered from the context seems to 
be “ in succession” in the sense of succession 
first of mother, and then of the children born 
of her womb. Where by its terms a s»nnai 
determines with the life of a Hindu widow and 
the children born of her womb, the gift neces¬ 
sarily becomes the gift, not of an absolute 
estate, but of a life interest only. She can 
make no disposition of this property after her 
death and if she makes a testamentary disposi¬ 
tion of it, the will becomes inoperative and 
will bo of no legal eflect. HURISH ChundER 
CHOWDHRY V. CHUNDER MONEE DEBIA, 
24 W.R. 268. 

(5) —Sunnad, construction of — Impartible 
eemindari — Partition —Succession by widow .— 
The owner of an impartible zemiodari which, 
though forming part of the family property, 
had, by ancient custom, been held and enjoyed 
by the eldest male member in the direct line, 
died leaving four sons and an infant grandson 
A by bis eldest son who had predeceased him. 
Daring the minority of that grandson, the 
four surviving sons executed a sunnad which, 
after reciting certain arrangements made by 
their father, directed that *' the zdmindari 
should be held by A, the son of the eldest son. 
A and v/e four also shall take in equal shares 
the inam lands; until A attains his proper age, 
we all should jointly manage the affairs of the 
said zemindari. After A attaiue bis proper 
age, the zemindari of the inam lands allotted 
to him should be delivered over to him, and 
each should confine himself to the share 
allotted to him.” Certain jewellery was also 
divided in similar manner. A died leaving a 
son C, who died in 1865 without issue but 
leaving a widow. Held (reversing the decision 
of the High Court of Madras;, that the sunnad 
amounted to an agreement by which the joint 
family was divided, and that on the death of 
G. his widow was entitled to the zemindari. 
Vadrevu RANOANAYAKAMMA V. Vadrevu 
BdI/LI RAMAIYA, 8 C.L.R. 439, P.C. (6 I.A. 
61, Cited.) 

{&)—Construction of Sunnad—“MoArurrary ”, 
meaning of. —The word ” Mokurrary,” in a 
sunnud, does not necessarily import "perpetui¬ 
ty. ” The government op Bengal v. 

NAWAB JAFUR HOSSEIN KhAN, 5 M.l.A. 
467 = 1 Sar. 472. 

(7)—Consfrueften of —Mokarati, grant of^ 
Beuiston of rent, if in perpetuity — Set off -Roa 
judicata—Ctu. Pro. Code, s. 13—Nbn-reaffsa- 
tion of rent for many years, effect of—Landlord 
and fsnanf—Batta, agreement to pay, if and 
whm legal,—On the construction of the sanud, 
which recited that, by a previous grant, Rs. 72 
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bad been fixed as the annua) horse expenses of 
the lessee to be paid out of mokarari rent of 
Rs. 250, and as the lessee had with the consent 
of the donor taken a transfer of the mol^arari 
interest, the sum of Rs. 72 was to be annually 
set ofi against the mokarari rent, and the 
remainder Rs. 178 was remitted for the kitchen 
expenses of the lessee and for feeding the poor 
and occasional visitors and which concluded 
with the following statement, vie-, "This sanad 
is, therefore, granted to Shah Pit Mahomed 
Saheb, as regards the remission of Its. 250, 
beieg the amount of moA:arart rent of rnouza/t 
Kaler, and according to the sanad, the Shah 
Saheb as well as bis heirs shall get acquitt¬ 
ances year after year from my cutchtry," Held, 
that there was no maintenance grant in per¬ 
petuity to the lessee or donee and his descend¬ 
ants from generation to generation, nor was 
there even a maintenance grant to the donee 
and bis heirs, but that there vvas a maintenance 
allowance granted to the donee and his heirs 
then living. (9 I.A. 33 = 8 0. 664, 14 I.A. 7 = 14 
0. 296,18 I.A. 22 = 15 B. 222, 28 I.A. 1 = 23 
A. 104. 281.A. 152 = 28 0. 720, D.) Per Stephen, 
J.—Where in a previous litigation the question 
was whether the heirs of the grantee were 
entitled to claim the remission of rent and the 
same question, that is. as to a permanent remis¬ 
sion ot rent, is raised in a subsequent litigation 
by the transferees from the representatives of 
the original grantee, the decision in the former 
litigation does not amount to res judicata, 
A claim for batta being a claim in excess of 
rent is not enforceable at law. Per Mookerjee, 
J.—The Revenue Courts are Courts of limited 
jurisdiction, and notwithstanding the decision 
of the Colleotorate Court a suit may be brought 
in the ordinary Civil Court, to establish the 
character of the land in suit, that is whether 
it is rent-free or rent-paying ; in other words, 
the Revenue Court and the Civil Court are not 
Courts of concurrent or equal jurisdiction for 
the purposes of a suit to declare finally, 
whether the land is rent-free or liable to pay 
rent. A decision of the Revenue Court may 
be evidenoB, but it is by no means conclusive 
upon the issue whether the land is rent-free or 
rent-paying. (15 B.L.R. 238 = 24 W.R. 164, 
7 B.L.R 673 = 15 W.R. P.C. 30,11 B.L.R. 434 
= 19 W.R. 322, 26 A. 468, 26 W.R. 189, R.) 
A maintenance grant is pj-ima facie for the life 
of the grantee. (22 W.R. 225, 28 I.A. 1 = 23 
A. 194, R.) But the presumption may be 
rebutted, either by the express provisions of 
the grant, or where the terms of the original 
grant are unkoown, by long course of conduct 
of the patties oopcetned. (4 O.L.J. 399, R.) 
When the relation of landlord and tenant 
exists between two persons in respect of any 
property, the mete non-payment of rent, 
though for many years, is not sufficient to 
show that the relationship of landlord and 
tenant has ceased. (7 W.R. 400, 24 W.R. 886, 
4 0. 314, 7 B. 40. 6 O.L.J. 72. B.L.R. P.B. 
202, R.) Batta is not a5wa5, if it is merely 
an allowance for the exchange of sicca rupees 
into Company’s rupees, the latter of which was 
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introduced by Act XVII of 1835, and the 
iormec ceased to be a legal tender by Aot XIII 
of 1636. If the rent claimed has been fixed 
before 1836, balta is prima fads not an abwab, 
but if it has been fixed eubseqaently, it is 
prima facie an abwab. Kambshar KOBR 
afias DULPBIN SaHBBA v. GOHABOHAN Lal, 

7 C.L.J. 202. (6 C.L.J. 637.6C.L.J. 667, R.) 
LB.. 7 C.L.J. 2510 

(8) —Construction of Sanad— Ownership in 
soil.*— Although Sanadi grants in Anant, 
saranjam, etc., are generally speaking, more 
properly described as alienations of the royal 
share in the produce of the land, i.e., of land 
ie?eaue, than grants of land, yet it is not 
invariably correct in all oases. (1 B. H, C. 7 

A.C.J., D.) If words are employed in a grant, 
which expressly, or by necessary implication, I 
indicate that Government inteude that, so far 
■as it may have any ownership in the soil, that 
ownership flball pass to the grantee, neither 
Government, nor aoy person subsequently to 
the date of the grant deriving under Govern¬ 
ment, can be permitted to say that the owner¬ 
ship did not 80 pass, unless there are in the 
grant such detailed provisions as may show 
that such words are limited in their operation. 
Accordingly, a sannd by the State purporting 
to grant a village in tnam, “ including the 
waters, the trees, the quarries, the mines and 
the hidden treasures, but excluding Hakdars 
and Inamdars, ” could mean only a grant 
by the State of suob proprietary right as it had 
in the soil of the village to the grantee ; and 
the State cannot say that such words as above 
mean nothing but land revenue. (6 6.H.C. 191 

A. O.J. and 11 M.I.A. 295-10 W.R. P.C. 13, D.) 
Also, the saving of the rights of Hakdars and 
Jnanid-zrs, dose not prevent the property in 
soil, BO far as it can be regarded as having been 
wested in Government, from passing to the 
grantee. Bavji Narayan Mandlik v. 
Dadaji Bapuji Desai, 1 B. 823. (10 B.H.C. 
471. F.) [F., 6 Bom. L.B. 43-29 B. 276 ; R., 3 

B. 452. 6B. 698, 12 B. 534. 12 M. 98, 1C B. 
696, 5 Bom. L. R. 983, 28 A. 104-A.W. 
N. 1905, 206.1 

{9)—Construction of granls-^English rule— 
Right _ to Soil — Timber — Forest rights — 
Prescriplwn— Servitude. — In construing a 
grant, the rule of English Law that “ a grant, 
from the Crown ie oonstmed most striotW 
agaiDst the grantee and moat beneficially for 
the Crown, so that nothing will pass to 
tbe grantee but by clear and express words,” 
is the proper rule to be applied. Where tbe 
sanad ran as follows; — “ tbe village of 
Maoavali has been conferred on you as snam, 
to be enjoyed by you, your son, gtandson, from 
generation to generation. The Government 
dues of the village, vi«., hoolbab koolkanoo (i.e., 
all taxes and as^essmants), present takes, and 
future takes, together with tbe house-tax, bat 
excluaive of haks dne to hakdars, eball oon- 
tiuoa to be debited from year to year, next euc- 
<cs«ding. You are to eujoy the iuam gcaut of 
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the said village hereditarily 


•ut^distur^ 

banco.” Held, that on the strict construction 
of this document and other documents in the 
case, the grantee did cot obtain anything more 
than a right to Government revenue and had 
no right of property in the forest, and the 
grantee having such a right could not claim to 
have got a proscriptive right to dispose of all 
trees growing on such land. [1^., 10 B.H.C.R. 
471, 1 B. 523 ; R . 3 B. 340. 3 B. 4.52, 6 B. 
598, 12 M. 98. 5 Bom. L.R 983, 29 B. 480 
= 7 Bom. L.R. 497.] There can be no pres¬ 
criptive right in the nature of a servitude so 
large as to preclude tbe ordinary ii.ses of pro¬ 
perly by the owner of tbe land afiected by the 
privilege, and to extioguifh or destroy all the 
profits or produce ordinarily derivable from tbe 
soil. A claim to a prescriptive right t? dispose 
of all the timber growing on another's land is 
absolutely inadmissible- Such a right could 
only be created by express grant. V.AMAN 
janardhan Joshi V. The Collector of 
Thana and Conservator of forests, 6 

B.H.C. A C. 191. 


(10)—Istimrari Sunnad, effect of. —The effect 
of the Istimrari Sunnad is to ascertain and 
limit the demand cf the Government for reve¬ 
nue and to recognize and confirm, subject to 
this, the proprietary rigbt.s already in existence. 

C.4NNAMMAL AIYAU V. RUNGASAWMY SiNGA 
PULLIAU, 8 M.H.C. 114. (9 M.I.A. 539. D.) 

{!{)—Decree-holders—Right to execute decree 
—Act XXVII of 18(30, certificate under, if 
necessary,—Betsoas who are decree-holders on 
the record are prima facie entitled to take pro* 
ceodings in execution and draw tbe money 
standing to tbeir credit under tbeir decree, and 
it is not necessary for them to take out a certi¬ 
ficate under Act XXVII of 1860, where there are 
no debts due to the estate of a deceased decree- 
holder. MANICK MOYEE CHOWDHRAIN V. 
POORNOO Chunder Roy, 17 W.R. 510. 

(12)—G»an( 6v a Z?mindar o/ a portion of 
his estate in lieu of — Alienation. —The Zemin¬ 
dar in possession, by a sunnad, conveyed to A, 
as tbe head of a branch of tbe grantor’s family, 
an estate, part of tbe Zamindary, in lieu of 
maintenance, to which A was entitled, out of 
the Zamindary, ” to bold and eujoy possession 
from generation to generation,” subject to an 
allowance for maiotenaace to a certain class of 
tbe family described as " Lowakokans and 
Afofafo/cans” (dependants and relatione). A's 
heir afterwards alienated a part of the estate for 
a valuable consideration. Held, first, in the 
absence of evidence of any class of persons 
answering tbe description of ” Lowahokans and 
Motalokans" (which might have created a trust) 
that A, took an absolute estate in tbe lands 
assigned to him ; and secondly, that the limi¬ 
tation in tbe sunnad, “ from generation to ge¬ 
neration ” did not create such an estate as 
to operate as a bar to alienation by sale. RAJ.AH 

Nursing deu v. roy koylasnath, S H. 

I.A. 5S-i Bar. B42. 
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(13)—Suit for assessment—Grant of sunnads 
by judffment’deblor after attachment of property. 
—Id a suit to assess rent upon a tenure held by 
the defendant, tbe defendant pleaded that he 
held bis lands under a sunnad which tbe 
plaintifl's mookbtear distinctly alleged, in his 
examination before the Court, to have been 
collusively granted by the former proprietor to 
bis son (tbe defendant) in fraud of creditors 
after attachment of tbe property. Tbe Court 
below altogether omitted to try tbe question 
whether or not tbe sunnad was given by the 
former proprietor in favour of bis son, tbe 
defendant, after the attachment, and when he 
bad no power to deal in such a manner with 
tbe property. Held that tbe Court below ought 
to have tried the above question. HURISH 
Chunder Chowdhry V. Ram Chundbr 
CHOWDHRY, 1 W.R. 247. 

Grant by, if equivalent to settlement— See 
BEN. ACT VI OF 1870, s. 1, 15 C.W.N. 300*9 
Ind. Cas. 688. 

Issue of—Eflect of—Quit-rent paid to Govern- 
meet bv inamdar under such settlement—Sait 
foe refund—Sec BOM. ACT VII OP 1863, s. 32, 
17 B. 407. 

See HINDU Law—Impartible Estate, 
24 M. 562 = 11 M.L.J. 191. 

Grant by—In 1802 of Zemindari without 
change of rule of succession by primogeniture— 
Madras Regulation XXV of 1802— See HINDU 
LAW—Inheritance, 13 M. 406, P.C = 17 
LA. 134. 

Sanadi-Milkyat-i-istemrari—Present parti- 
bility of a zemindari existing before 1759— 
Subsequent grants by Government—Absence 
of intention to grant it as impartible—See 
HINDU LAW—INHERITANCE. 14 M. 237, P.O. 
= 18 I.A. 45. 

Allowances to Hindu temple under—Applica¬ 
bility of Hindu Law in questions of limitation 
—Nibandha immoveable property—Sec HINDU 
LAW—Religious Endowment, 6B. 546, 
F.B, 

See Impartible Zemindari, 3 M. 370. 

Construction of Sunnad— See Khoti TE¬ 
NURE, 12 B. 595. 

Sanad granted to inamdars by Peshwa’s 
Government—Right of grantees to soil of forest, 
timber and juuglewood— See LAND TENURE 
—IN Bombay, 11 b. 688, Note=P.J. I881, 
276. 

Sanad of a Vakil, aupension of—See LEGAL 

Practitioners — pleader — removal, 
Suspension, ETC., I Bom. L.R, 708=22 a. 
49, P.0. = 3 C.W.N. 736 = 26 I.A. 242=7 Sar. 
556. 

Zemindar's right to a traot of bill and forest, 
proof of—Construction of istemrari—of 1803 as 
to lands granted—See OWNERSHIP, 15 M. 101 
= 18 I.A. 149. P.C.=6 Bar. 74. 

Granting hak—Re-grant of hak by endorse¬ 
ment on sanad—Endorsement, if requires regis¬ 
tration—Admissibility of other evidenoe as to 
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alleged re-grant—Evidence Act, s. 92, Proviso 4 
— See REGISTRATION ACT, 1908, S. 17, 14 B. 
472. 

Determination of assessment—Reference to 
Sunnads and Eabuloats— See Mad. Reg. XXV 
OF 1802, 8 . 3, 12 M.L.J. 126. 

See service Tenure, 14 B. 82. 

On summary settlement, whether revocable 
by Government—See SETTLEMENT—MISCEL¬ 
LANEOUS, 4 B. 367. 

Sanction. 

See BRN. ACT XI OF 1859, s. 5, 5 B.L.R. 
135=13 W.R. 381. 

Suit by manager without—Of Court of Wards 
—Effect of sanction after appeal—See BEN. 
ACT IX OF 1879, 8. 55, 16 C. 89. 

Suit against Nawab of Surat—Sanction of 
Government not obtained before suit Sled— 
Validitv of suit—Meaning of expression “ sun 
fotth”-See BOM. ACT XVIII OP 1848, s. 1, 
12 B. 496. 

See MAD. ACT VIII OF 1865, a. 11. 9 M. 27. 

Granted by Municipality for raising a. 
building under Act XIII of 1884—ESeot of 
present Act (XX of 1891) on such sanction— 
See PON. ACT XX OF 1891, ss. 2, 92 (6), 9 
R. 1905 = 14 P.L.R. 1905. 

Compromise by guardian ad litem in suit 
against minor—Of Court necessary for—See 

Compromise—General, 2i M. 9i=8M.L. 
J. 28. 

Of compromise by Court on behalf of infant 
—See COMPROMISE—BETTING ASIDE COM¬ 
PROMISE, 6 0. 687=8 C.L R. 169. 

Suit by or against receiver—Of Court—See 
RECEIVER. 10 0. 1014. 

Suit in re religious endowments—Costs-Of 
Advcoate-Ganeral—See RELIGIOUS ENDOW¬ 
MENT, 17 M. 406. 

Sanction to prosecute. 

(1)—Sanction to prosecute—Principles which 
should guide a Court in eancfioninp prosecution 
—Grim. Pro. Code, 1882, s. 195—PenaZ Code, 
es. 193, 463.—The object of the law in allow¬ 
ing sanction to proseoute is to restrain thS' 
exercise of private spite and to insist on there 
being prosecutions only when the interests of 
public justice render it necessary. It is not 
intended by the law to allow any person as of 
right to attack his civil adversary in a Criminal 
Court. Another reason for not granting, 
sanotion to proseoute in every case is that 
there may not be a number of proseontions 
without convictions. It would be disastrous it 
there were a number of prosecutions ending, 
not in conviction, but in acquittals. The 
result would be that, instead of putting down, 
perjury, it would rather tend to encourage it. 
If the Court of first instance finds an instru¬ 
ment to be genuine and the Judge in appeal- 
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happens to take a diSerent view of tbe matter, 
it is cob desirable to giaot saoctioo to prosecute. 
Ram Prosad ROY V. sooba Roy, i C.w.N. 
400. 

(2)—Perjury — Fain charge, making of — 
Sanction to prosecute refused by trying Magis¬ 
trate—Du*.y of superior Court. —Saoctioo to 
prosecute should only be given iu a case in 
which, in tbe interests of justice, further crimi¬ 
nal proceedinge are necessary. The view of 
the Court, which originally passed the order, 
on which the proceedings for aanotioo are 
taken is most valuable and should not be 
lightly set aside. HiBA v. GOPI, 17 P.L.R. 1907. 

(8)—Sanction to prosecute — Appeal pending 
against proceedings giving rise to application 
— Sanction if could be granted. —Sanotion 
should not be granted during tbe pendency of 
a regular appeal to the High Court from tbe 
decree and tbe proceedings out of which the 
application for sanction arises. Sanction should 
not bs granted on a discrepancy between the 
statement made before the Court ou oath and 
that recorded in the course of mutation pro- 
csedings without oath and to which tbe at¬ 
tention of the defendant was not drawn in the 
course of his examination. MahaNT KibPAL- 
BANv. MUSST. RAMDAI,7 A.L.J, 647 = 7Iad. 
Cae. 260. 

(4)—Critti. Pro. Code (det V of 1898), s. 195 
—Sanction to party to suit pending appeal to 
higher Court—Conviction doubtful — Stay of 
proceeding for sanction pending appeal—Proper 
procedure.—In a suit for pre-emption, a sale- 
deed was produced on behalf of the defendants 
to show (hat part of the consideration consist¬ 
ed of esria'Q promiss'^ry notes executed by tbe 
vendor. The promissory notes were found by 
the Subordinate Judge to be forgeries put for¬ 
ward with the objsct of incteasiog the pre¬ 
emption price, and the plaintifl’s suit was 
decreed ; and on the application of tbe plaint- 
ifi, the Subordinate Judge granted sanction to 
prosecute the defendauta and certain witnesses 
-examined on their behalf. On appeal, tbe 
District Judge declined to revoke the sanction, 
although he was of opinion that the evidence, 
on which the Subordinate Judge relied as likely 
to secure a conviction, was unsatisfactory. 
On an application for stay of proceedings for 
SQtaotion, pending an appeal preferred by the 
defendants in the * High Court, against tbe 
decree of the Subordinate Judge, held that it 
was neither neoessary nor desirable in this case, 
to grant sanotion to one of tbe parties to pursue 
a doubtful criminal proaeoutioo, pending the 
decision of the appeal which bad been ordered 
lo be expedited, and the hearing of which was 
probably being delayed by these proceedings. 
The proper procedure in a case of this kind is to 
await the oonolusion of the litigation, and then 
to move tbe higher Court to take action, if 
asoessary, in the ends ofpublio justice. Jadd 
LaL BAHU V. J. R. L0W18, 11 C.W.N, 712= 
aiO. 8iB-8 C L.J. 681=8 Op.L.J. 480 (16 
B. 729. 18 B. 681, 26 M. 190, B.L.B. Sup. Voi. 
426 . B.) 


Sanction to prosecute— continued. 

{5)—Crvii. Pro. Co’de (det X of 1882), s. 195 
— Sanction—Criminal proceedings arising out of 
civil litigation—Pendency of civil suit — Slay. 
—Criminal proceedings for perjury or forgery, 
acisiogout of a civil litigation, should not go on 
during tbe pendency of the civil litigation. 
In re SHRi Nana Maharaj. 16 B. 729. 
(iJ, 23 0. 610, 26 B. 785, 3l C. 858. 7 Bora. L. 
R. 84; D., 6 C.L.J. 531 = 11 C,W.N.712.] 

(6) — Crim. Pro. Code [Act V of 1893), s. 195 
—Penal Code {Act XLV of ISGO). s. IQl — 
False evidence —Written statement filed in a 
suit—Denial of plaint allegations—Sanction to 
prosecute — Pleadings, construction o/.—VVhere 
tbe defendant in a suit stated, in his written 
statement, that he denied tbe plaint allega¬ 
tions, except such as were coutamed in a 
certain para therein, and saoctioo was asked 
for aud granted for bis prosecutioo under 
8.191, Penal Code. Held, that, having regard 
to tbe whole of defendant’s writteu statement, 
be only meant to say that be did not admit 
tbe plaint allegations aod wanted piaintiS to 
prove them, and that sanction should not have 
been granted oo tbe basis of such loose expres¬ 
sions of language. Pleadings in tbe mo^^ussif, 
where no great exactitude of expre9.‘tioo is 
found, should not bo lakou coo literally. B. P. 
Narayan SASTRULU V. kanakamuna, 3 
lad. Cas. 723 = 6 U.L.T. 346 = 10 Cr.L J. 364. 

(7) — Crim. Pro. Code, Act V o/lOOS, s. 196 — 
Penal Code {Act XLVo/ 13601, ss. 133, 186- 
Resisting public servant— Withdrawal of attach¬ 
ment—Court directing Court officer to re-deliver 
propertiesio defendant—Properties taken posses¬ 
sion of by defendant—Civ. Pro Code {Act V of 
1908), 0. 21. r, 65.—Certain properties of tbe 
defendant were attached in ezosution of a de> 
ceec against him. The amount of the decrco 
having been deposited in Court, the Court 
directed tbe properties to be released and direct¬ 
ed tbe Amin to re deliver the properties to the 
defendant. The Amin reported that be could 
□ot cfl.}ct delivery, as the defeudaut bad 
already taken tbe propitties from the bailees 
with whom they were depo-sited. The Dis¬ 
trict Judge sanctioned the pro.secutioQ of tbe 
defendant under ss. 183 aod 18G, Penal Coda. 
Held, that tbe order directing the propartiee 
to bo entrusted to the petitioner was not author¬ 
ised by any of tbe provisions of tbe Civ. Pro. 
Code, aod that, the attachmeut having been 
withdrawn, there was no resistance by defend¬ 
ant to a public servant within the meaning 
of a. 183 or 186, Penal Code. In re ARAKKAli 
AHMAD ALi Rajah avergal of canna- 
NORB, 4 lad. Cas. 97 = 6 H L.T. 376. 

(8) — 3. 195, Crim. Pro, Code, 1898—Sunc- 
fiort to prosecute, when to be granted. —Sanc¬ 
tion to prosecute is not usually granted unless 
there is a very reasonable obance of a oonvio* 
tioD following. A sanclioo to p rosecute under 
8. 195 of the Code of Criminal Procedure 
ought to be granted with great oircumspeotion 
and care. If granted it ptaeea in tbe hands of 
tbe person obtaining it a very powerful weapon 
which tbe unscrupulous might use for purposes 
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SaoctiOQ to prosecute— continued. 

of oppressioQ or black mail. KALI CharaN 
LAL V. BASUDEO NARAIN, 12 C.W N. 3-7 
C.L.J. 301. 

(9) —Sanction to prosecute for forgery of docu- 
vient filed in Court, when re/used.—Sanctioo 
to prosecute a person for forgery was refused 
on tbc ground that the genuineness of the docu¬ 
ment alleged to be forged might be questioned 
and determined in a Civil Court in another suit 
and also on tbe ground that sanct ion if granted, 
would be calculated to prejudice the judicial 
enquiry and decision in that suit. GURU 
ChARAN SHAHA V. GlRI-TA SUNDARI DASSI, 
29 C. 887^7 C.W.N. 112. 

(10) — Sanction for prosecuiion~'£nquiry by 

Court prior to granting sanction — Validity— 
ss. 196 and 476, Crim. Pro. Code. —A Civil 
Court deciding a case without any evidence 
being gone into, may sanction tbe prosecution 
of any of tbe parties, after holding a prelimi¬ 
nary enquiry as to the commission of any 
oScnce before it; sanction thus granted is not 
illegal. Where, in a Civil suit settled, without 
auy evidence being gone into, by confession of 
judgment, the Court bad groundsfor supposing 
that an oflence referred to in s. 195 of the Crim. 
Pro. Code, namely, an offence of false persona¬ 
tion under s. 205 of tbe Penal Code, had been 
committed before it, held, that the Court, 
before granting a sanction to prosecute, would 
be competent to make a preliminary enquiry 
and travel outside the record, and thus satisfy 
itself whether a prima facie case bad been made 
out for granting a sanction. SaSRI Kumar 
Dey (op Paikparah) V. Sasbi Kumar Dey 
(OF KHILPARAHI, 19 C. 3*5. (6 C. 440. 6 M. 

29, Diss.) {.F., 20 M. 339 = 2 Weir 177 = 7 
M.LJ. 311 ; R., Rat. Un. Cr. Rul. 895=4 L. 

B. R, 2.34 = 14 Bur. L.R. 207=7Cr. L-J. 495.] 

(11) — Sanction—Technical_ ground— Court’s 
duty. —When a Court is invited to sanction a 
prosecution, because an offence against public 
justice has been committed, the ends of justice 
should not be allowed to be defeated on techni¬ 
cal grounds. At tbe same time, a sanction 
should not be lightly granted, merely because 
there is room for suspiciou that an offence may 
have been committed; tbe Court is bound to 
satisfy itself that there is at least a prima facie 
case, and that, if sanction is granted, there is 
a reasonable prospect of a successful termina¬ 
tion of the proseoutioD about to be iustiiuted. 
MATHURA SAHU v. DamrI RAM, 15C L.J. 
337=14 ind. Gas. 755 = 13 Cr. L.J. 291. 

(12) —Crtm. Pro. Code, 1898, s. 195—Sanc¬ 
tion to prosecute-Whether any enquiry isneces- 
sary before sanction is given — Enquiry, nature 
of — 'Produced,' meaning of, in cl, (6;.—In 
this case the plaintiff filed a suit on a pro-note, 
but withdrew it before summons was served 
on defendant. The defendant, alleging that 
it is a forged pro-note applied for sanction to 
prosecute him under ss. 463, 471 and 475, I.F. 

C. Tbe District Judge granted sanction on 
appeal; Beld ;—per Abdur Rahim, J. —Before 
granting sanction to prosecute under s. 195, 
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Crim. Pro. Code, there must be some enquiry 
and tbe Court must be satisfied on evidence 
that there is at least a prima facie case for 
prosecution. If tbe suit had been properly 
tried aud tbe pro-note found to be forged, there 
would be no need fora fresh enquiry. But 
when it was not so tried, sanction should not 
be granted without its being found, on proper 
enquiry beld for the purpose, that there are- 
sufficient grounds for holding it (o be a forgery 
(35 C. 820. R.) Per Spencer {contra) “Pro¬ 
duced” in 5. 195, clause 6 of the Crim. Pro. 
Code, should be read apart from tbe words 
“given in evidence" which follow, (22 G. 1004, 
35 C. 820. D.) Tbe section does not requite- 
any enquiry as a necessary antecedent to the 
grant of sanction. (20 C. 474. R.) Any 
enquiry under this section need not be a 
judicial enquiry. MuthavaruPU SESHIAB 

V. Gatram Ramiah. 1911, 2 U.W.N. 526. 
(6 W.R. 41 Cr., F). 

(13) -Crtm. Pro. Code {Act V of 1898), s. 195 
—Sanction to prosecute—Affidavit in support of 
the application for sanction—Cross-examination 
on the affidavit not permissible. —Before granting 
a sanction under s. 196. Crim. Pro. Code, the 
Judge should be satisfied that there is a reason¬ 
able prima facie case fit to be tried. The 
giving of a sanction to prosecute does not in¬ 
volve any trial of tbe issue, nor necessarily 
forming of any definite opinion one way or the 
other upon the prisoner's guilt, but is restrict¬ 
ed to removing a bar to this question being 
formally tried in another place. As a general 
rule, DO cross-examination should be allowed 
on affidavits in support of an application for 
sanction to prosecute. SafurABAI v. ABDOL- 
LABHAl RBADYMONBY, 11 Bom. L.R. 1164. 

(14) -S. 195 (4) and (6). Crim. Pro. Code- 
Sanction to prosecute—Requisites of a valid 
sanction—Question of guilt to be gone into.— 
Where sauction to prosecute a person given 
under s. 195 of the Code was couched in such 
general terms that it was impossible to say 
exactly what offencos were imputed to him and 
in connection with what deeds be was charged 
with having committed them:— Held, that 
the sanction was illegal and ought to be set 
aside. Sanction to institute criminal proceeding 
should be in express terms and should strictly 
comply with tbe provisions of the law. It is 
not a sufficient compliance with the law, if the 
necessary elements have to be gathered from 
tbe Court’s judgment by implication. No 
sanction should be granted unless tbe Court 
has made up its miod that the accused has 
committed tbe offences for which be is to be- 
prosecuted. That question ought not to be- 
left over for consideration at the trial. HABl- 

BOR Rahman v. munshi Khodabux, 11 0. 

W. N. 195 = 5 C.L.J. 219=5 Cr. L.J. 29. 

(16) Sanction fo prosecute for perjury—Re¬ 
quisites of a valid sanction —Crim. Pro. Code, 
s. 195.—In granting sanction for the prosecu¬ 
tion of a person for perjniy, the Court must 
specify in distinct terms the place where, and 
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the time when, the alleged false evidence was 
given, and in substance the assignments of 
perjury as also the sections of the Penal Code 
under which the proceedings are authorized. 

In the matter of the petition of HaR DIAL v. 
DUROA Prasad. 6 A. 105=A.W.N. 1883, 
227. [F.. Rat. Un. Cr. C. 693; R., 19 B. 

362.] 

(16)— iSecessity for a-^plication by some de¬ 
finite person — 5. 195, Crim. Pro. Code. — 
Sanction under a. 195 should be given only on 
au application made for it by some person who 
may desire to complain of the particular 
oSence, and whose complaint could not be en¬ 
tertained without such saocbion. DURGA DAS 
ROKHIT v. Queen-Empress, 27 C. 820. (is 
A. 213, 20 C. 474, Ref. on.) [R., 9C.W.N. 277 = 

32 0. 351; Dies., 1 M. L. T. 47=3 Cr. L. J. 
227 = 8 Bom. L.R. 32.] 

(17) — Sanction to prosecute — Crim. 
Pro. Code, 1898, ss. 195, 476—Sanefion by 
a Court upon its own motion—Complaint.— 
Under the provisions of a. 196, Crim. Pro. Code, 
a Court may either sanction the institution of 
criminal proceedings by a private individual 
or may itself prefer a complaint the procedure 
for preferring which is laid down in s. 476 of 
the Code ; therefore, where, during the bear¬ 
ing of a civil case, the petitioner filed a 
certificate signed by a Civil Surgeon to prove 
bis age, the Court, belicviog the certificate to 
have been tampered with, recorded a sanction 
under s. 195 of the Crim. Pro Code on its 
own motion, as it suspected that either the ' 
ofience of forgery s. 463 or that of using 
genuine a forged document s- 471, Penal 
Code, had been committed. Held, that the 
sanction was bad in law, as it had nut been 
granted to a privito prosecutor, nor had the 
procedure laid down in s, 476 been adopted. 
ATMA RAM V. THE EMPEROR, 23 P R 1901 
Cr. (13 B, 109. R ) [«.. 44 P.R. 1905 Cr. = 187 
P.L.R. 1905 = 3 Cr. L.J. 128, 30 P.R. 1905 
Cr. = l05 P.L R. 1905.] 

(18) —- Crim. Pro, Code {Act X of 1882), 

8 . 196—Sanction to prosecute for making false 
affidavit —Af>pltca(ion made (ftrou(7h enmity by 
one not parly to suit— Proper grounds for sanc¬ 
tion. —No Court should tolerate any applica¬ 
tion for sanction to proseoute made by persons 
who are not parties to the case. [D . A-W.N. 
1909. 209 = 5 A.L.J. 232Note. 13C.W.N. 1038.) 
Banotion to prosecute ought to be given by 
Judges only after oareful ooosideration, and 
having in view the ends of justice, and not in 
order ro assist the private ends of individuals, 
in the matter of OHDNDBR KANT GH08E, 3 

C.W.N, 8. 

(]g)..5nncfion to prosecute — Whether appli- 
cation tn writing necessary—Inquiry—Sanction 
after great length of time—Crim. Pro, Code, 
e. 106 . — Sanction ooder s. 196. Crim. Pro. 
Code, should ordinarily be given only on an 
•pplloatioo made by some person, who mey 
desire to complain ol any of the paikloular 
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ofiences specified in the section, but whose com¬ 
plaint cannot be entertaiaed without such 
sanction. (27 0. 820. 18 A. 213. 20 C. 474, 10 
C.W.N, 222. 3 Cr. L.J. 112. 2 C.L J. 619, R.) 

It must be observed, however, that s. 195 docs 
not expressly provide that au application must 
be made for the grant of sanction. The rule 
stated above may be justified to this extent 
that, before sanction is granted, tbo Court 
must be satisfied that there is some person who 
is willing to avail himself of it and carry on the 
prosecution. An application for sanction need 
not be made in writing, nor need it Ic made 
before an inquiry is held under s. 195. An 
application was made to a Munsif for sanction 
to prosecute under ss. 209. 210, 193 and 465, 
Penal Code ; the Munsif refused the application 
on the ground that it was undesirable to grant 
sanction CO a private prosecutor, and his order 
was upheld on appeal ; Held, that, in the cir¬ 
cumstances of the present case, it would be 
improper to grant sanction to the private pro¬ 
secutor. Raghunandan Prosad Singh v. 
Ram Narain Binqh. 13 lod. Cae. 97. 

(20)—Crim. Pro. Code, ss. 195, 47G—Sa»ic- 
(iem granting, revoking, or refusing to grant- 
judicial proceeding—Compfteyicy of order under 
s. 476 vjhile heating appeal under s. 195 (6)— 
Sanction to stranger to suif.—Tbo grant of 
aanciioo to prosecute, the revocation of sanction 
already granted, and the refusal of an appli¬ 
cation to grant sanctio'i, are all judicial acts. 

A District Judge, in an appeal under sub-s. (6) 
of 8. 195 of the Crim. Pro, Code, afnrmed the 
order ol a Munsif and refused to grant sanction 
to a stranger to a suit, and at the same time 
: made an order under 8 476. Held, that it was 
perfectly open to tbe Judge to take proceedings 
under s. 470. inasmuch as the fact of the com¬ 
mission of an ofieocc bad been brought to his 
notice, in tbe ooucso ol a judicial proceeding 
under sub s. 6 of s. 195. (16 A. 80, Diss. ; 10 M. 
232, 20 M 383, 23 M. 210, F.) Refd. also, 
that the Judge acted properly in refusing to 
grant sanction to a strangoi to tbo suit. BALA 
PABHAN KULDII' LAL V. GORWAR MiSSER. 
13 Ind. Caa. 111. 

(21)—PouJcr of Court to order prosecution 
under s.476, Crim. Pro. Code. Execution 

proceedings—Judicial proceedings. —The powers 
conferred by a. 47C, Crim. Pro. Code, can only 
be cxerciaodi if the ofiences. in respect of which 
a prosecution is ordered, have come to tho 
cognizance ol the Court in a judicial proceeding. 
Execution proceedings subsequent to the trial 
ol a suit are not judicial proceedings. Kanto 
RAM DAS V. GOBARDHAN DAS, 33 C. 133. 

(22i—Crtm. Pro. Code {Act V o/1898). s- 476 
— Opinion of officer ordering prosecution — 
Superior Court interfering. —Where a Munsif 
having been directed by tbe District Judge sano- 
tioned proseoution ol a party under s. 476, 
Crim. Pro. Code, and it appeared that tbe 
did not come before tbeJudge in the course 
of a judicial proceeding and that tbe ofienco 
was not committed before him, held, that the 
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order was without jurisdictioo. RIAZUL HiSAN 
V. KING Emperob, 6 A. L. J. 921=4 lad. 
Cas. 260 = 10 Cr. L. J. 525. 

(23) — Crim. Pro. Code {Act V of 1898), 
ss. 195, 476— Revocation of sanction, if judicial 
proceeding—1. P.C.. (Act XLV of 1860), s.283.— 
A Subordinate Judge does not act judicially 
when he grants sanction to prosecute a man 
under s. 183, I.P.C., on the report of the Nazir 
of his Ccurt against him for having resisted 
the Nazir in the execution of a decree, and the 
District Judge who revokes the sanotion on an 
application made to him by the party is not 
holding, a judicial proceeding, and if he, after 
revoking the sanction sends the case under 
s.476, Crim Pro.Oode to the District Magistrate 
for enquiry or trial, the order under s. 476 is 
consequently bad. Jadu Nath MAHTA v. 
JAGADISH CHANDRA DEB, TC.VST N. 423. 

(2i)—Registrar—Registration of document 
when execution admitted—Necessity Jor sanction 
for prosecuUon for forgery.—\ Registrar in 
exercising his ordinary functions of registering 
a document the execution of which is not 
denied, is not a Court within the meaning of 
s. 195, Crim. Pro. Coda, and his sanction is 
not necessary to prosecute the person present¬ 
ing the document for forgery. MarudaYA 
Pir-LAI V. PerumaL PILLAI, 2 M.L.J. 286. 

(2b)—Departmental inquiry by Revenue offi¬ 
cer—False evidence — Sanefton, not necessary 
under s. 195, Crim. Pro. Code, for prosecution— 
Such officer not a Court, and inquiry not a 
judicial proceeding,— the Collector of a 
District on receiviog information that a sub¬ 
ordinate revenue ofiBcet had beao trying to 
obtain a tribe, examined him and certain others 
and ordered an enquiry to be made by the 
Assistant Collector under the Land Revenue 
Code, a certain person having given false evi¬ 
dence during such enquiry, no sanction was 
held to be necessary under s. J95, Crim. Pro. 
Code for his prosecution for perjury. The en* 
quiry was merely a departmental enquiry and 
not a judicial proceeding, and the officers 
holding the enquiry was not a Court. In re 
CHOTALAL MATHURADAS, 22 B. 936, 

(26) — Meaning of “ Court " used in s. 195 
fl) (6), Crim, Pro. Code, 1898.—The term 
“Court ” as used in s. 195. cl. 1 (1), (b) of the 
Code, is not confined to the Judge, who tried 
the case or the appeal, as the esse may be, but 
also means and includes the successor in office 
of such Judge; a sanction for prosecution, 
granted under this section by such successor, 
is valid in law and is not defective for want of 
jurisdiction. In the matter of Lalit MohaN 
Pal. 6 C.L.J. 176. (33 0. 193, F. ; 9 C.W.N. 
860. R.) 

(27) —Offence committed before one Munsif— 
Prosecution ordered by another—Validity— 
Crim. Pro. Code, 1898, s. 476.—An affidavit 
which was sworn to by tho petitioner was filed 
before an Additional Munsif in a suit pending 
before him. That officer was transferred, and 
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the suit was made over to the second Munsif; 
but the miscellaneous proceediog, in which the 
matter contained in the affidavit was the sub¬ 
ject of enquiry, was continued by the first 
Munsif who ordered the petitioner to be prose¬ 
cuted under s.476, Crim. Pro.Code. Held, that 
such an order can only be passed by the officer 
before whom the affidavit was filed, and that, 
as the affidavit in this case was filed before the 
Additional Munsifi, the first Munsif bad no 
jurisdiction to make the order. KARTIK RA&l 
Bhakat V. Emperor, 35C. ii4. (34 c. 65i = 
11 C.W.N. 569. F.; 29 M. 341. Not F.) 

{2S)—Crim. Pro, Code, 1898, s.l59, cfs. 6 and 
7— Order of Munsif refusing sanction—Revo¬ 
cation by Subordinate judge, if legal—Appeal 
to District Judge, transferred to Subordinate 
Judge —Civil Courts Act (XII of 1887), ss.2l, 22, 
—A Subordinate Judge cannot grant or revoke 
a sanction to prosecute refused or granted 
by a Munsif. RAM CHABN CHANDRA v. 

Taripulla Sheikh, 16 C.W.N 64S=13 Cr. 
L. J. 191 = 13 lad. Cas. 1007 = 39 C. 774. 

(29) —S. 195 (6) and (c), Crim. Pro. Code, 
1898 — Suit in Court of Small Causes — 
Reference to arbitrator —Fabrication of evidence 
arid forgery and using forged document before 
suck arbitrator — Prosecution—Sanction of 
Court. —In a suit in the Court of Small 
Causes, the Court made a reference under the 
rules of the Court to an arbitrator. The 
accused, a party to the suit, was alleged to 
have fabricated evidence and to have commit¬ 
ted forgery and to have used a forged docu¬ 
ment wbioh was produced before the arbitrator. 
The accused was prosecuted in respect of those 
ofiences. without the sanction of the Court of 
Small Causes. Held, that a Magistrate could 
not take oogoisaooe of the prosecution, with¬ 
out the sanction of the Courti of Small Causes 
where the document alleged to be forged was 
filed with the award and formed part of the 
record of the suit. PUTTIAH v. Veeba- 
SAWMY, 17 U.L.J. 420. 

(30) — Crim.Pro.Code (ActV of 1898), ss 196, 
195 (6), 439— Sanction to prosecute—Procedure 
—Court if bound to take evidence—Revision of 
order of Civil Court refusing sanction — Civ. 
Pro. Code Act V of (1908), s. 116, High Court, 
Original Side — Reuisionf jurisdiction over 
Presidency Small Cause Court—Practice—High 
Court Rules, Appellate Side,RulelV(a).—Tiiete 
has been a well established practice of the High 
Court that applioation for revision of orders hj 
the Calcutta Small Cause Court are heard by a 
single Judge on the Original Side of the High 
Court. (29 C. 498, 30 C. 688, 7 C.W.N. 
547. 30 C. 986, 7 C.W.N. 843, Disc.) Rule 
IV (a) of the Appellate Side Rules oonfirma the 
practice, and under it jurisdiction lor revi¬ 
sion of orders by the Small Cause Court ie 
vested in a single Judge on the Original Side. 
A Civil Court, in making an order under 
8. 195 of the Crim, Pro. Code, does not exer¬ 
cise otiminal jurisdiction. The Criminal Re- 
visional Bench of the High Court has therefore 
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no iurisdiotion to intecfere with soch an order. 
(28 A. 554. 26 A. 219, 1 O.W.N. 400, 7 G.W.N. 
112, 8 G.W.N. 73, 26 M. 98, R.) Biit the High 
Coort can interfere with auoh order under 
s. 115 of the Giv Pro. Oode. The juris¬ 
diction of the High Court to interfere under 
8 . 115, Giv. Pro. Code, is not ousted by 
B. 195, sub-s. (6) of the Grim. Pro. Code, 
inasmuch as an application under the 
latter is not an appeal but a substantive ap¬ 
plication. (26 A. 244, R.) Indisposing of tbe 
application for sanction to prosecute for bring¬ 
ing a false suit under 9. 195 of the Grim. 
Pro. Oode, the Court bas to decide whe¬ 
ther tbe original suit was false, and whether, 
if it was false, eanction should be granted, and 
must make a full enquiry into the matter even 
if it involves trying tbe case de novo. So where 
there was no evidence in the records of the 
original case to prove that it was false, and 
Small Cause Court refused sanction on tbe 
ground (bat it was not bound to go beyood tbe 
record, tbe Court ordered tbe case to be sent 
back and tried according to law. Sew BOL¬ 
LOCK Singh v. Ramdhin Banxa, 14 C. W. 
N. 806 = 6 Ind. Cas, 473 = 37 C. 714. 

(3l)—CriTrt Pro. Code (4cfVo/1898), ss. 195, 
476—Sanction lo prosecute and order for prose 
culion^Ojfence against public justice-'Renal 
Code (4c£ XLV of 1860), s. 209—Offence com¬ 
mitted before Small Cause Court—Sanction 
granted by auoh Court revoked by District 
Judge—High Court or District Judge, if may 
order prosecution under s. 476—flipA Court, 
if may grant sanciwn. under s, 195, or set 
aside order revoking sanction—Powers of revi¬ 
sion—Civ. Pro. Code [Act V of 1909), s. 115— 
Acting illegally tn exercise of jurisdiction .— 
When a Small Cause Court Judge granted 
.sanction to the District Magistrate to prose¬ 
cute the petitioner for an ofieoce under s. 209, 
I.P.C., and the sanction was revoked by tbe 
District Judge on the ground that a sanction 
could not be granted to a third party, but the 
District Judge nevertheless ordered tbe prose¬ 
cution of the petitioner under s. 476, Grim. 
Pro. Code, there being, in his opinion, a prtma 
facie case against the petitioner : Held, that 
neither the District Judge nor tbe High Court 
had power to order the prosecution of tbe peti¬ 
tioner under a. 476, Orim Pro. Code (34 C. 551, 
F.B., F.) That the High Court was not, for tbo 
purpose of s. 195 of the Code, tbe Court to which 
the Small Cause Court was subordinate, and so 
oould not grant sanction under cl. (5) of sub- 
B. (1) of 8. 195. That tbe High Court had 
jurisdiolioo to set aside tbe order of revocation 
and to restore the original sanction, under s. 115 
of the Civ. Pro. Oode, the Distriot Judge having 
acted illegally in tbe ezeroise of his jurisdiction 
in revoking the sanction which had been properly 
granted by the District Magistrate. Qu<ere :— 
Whether the High Court had power under cl. (b) 
of Bub-s. (1) of s. 195, to interfere with the 
order of the District Judge revoking Ibe sanc¬ 
tion. 10 C.W.N. 1026 is on this point in con¬ 
vict with 6 C>L>J. 222 and bas been dissented 
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from by a Full Bench of tbe Madras High Court 
in 30 M. 383 There is nothing in tbe statute 
law to limit the grant of sanction to a party to 
the proceeding in connection with which the 
offence aimed at wis committed. Sanction to 
prosecute for an offence against public justice 
may best be granted to a public officer, for 
there can be no bettor rocioieat of such fanct- 
tioo. (3 C.W.N. 3. D.) Tbe pcincipleJ relat¬ 
ing to the grant of sanctions to prosecute and 
tbe reasons for tbe safe guards provided by 
ss. 195 and 476, indicated. “ GBeoces against 
public justice ought to be pressed primarily in 
tbe interests of public justice and never as a 
means of satisfying a private grudge,” RAM 
PROSH.aD Maltm v. Raghubar Malla. 13 
C.W.N. 1038 = 4 lad. Cas. 6 = 10 Cr. L,J. 454 
= 37 C. 13. 

(32)—Cri'n. Pro. Code (Act V of 18981, 
ss. 195. 176— Order under s. 47G infructuous — 
Order under $. (95 not illegal-Application under 
s. 195 presni'ed by minor should be presented 
through next friend. —After action has been 
taken under s. 476 of the Grim. Pro. Code, 
and an order has been made, which proved 
infructuous because not made in accordance 
with that nection or because it is defective in 
form, there is no reason why an application 
properly made under s. 195 should not be 
entertained. The po-sitioo would bo different 
if the order under s. 47C was set aside on the 
merits. An application pre-sented under s. 195 
of the Grim. Pro. Code to a Civil Court, for 
sanction to prosecute a person, by a person who 
is an infant, ought to be presented on his 
behalf by a properly appointed next friend. 
The Court will not entertain an application 
which is not so presented. The objection ‘goes 
to the root of the matter, and may be taken 
successfully in the appellate or tbe Revisional 
Court. Ra.texdra Nath Das v. Mukta 
Rani Dasi. 6 Ind. Cas. 367. (19 M. 127, 22 
C. 270. R.) 

(331—Crim. Pro. Code. 1398, s. 195—Sanc¬ 
tion to prosecute — Appeal.—Held that, when 
sanction to prosecute ha? been granted by a 
Court under the provisions of s. 195 of tbo Code 
of Criminal Procedure, only one appeal from 
such order will lio under that section. K.ANHI 
LaL V. CHHADAMMI LAL. A.W.N. 1908. 290 
=8 A.L.J. 1=31 A 48 = 3 M L.T. 755 = 9Cr. 
L J. 63. (28 A. 554, A.VV.N. 1900, 102, 30 

M. 382, R.) 

(3i)—Appeals from orders granting, confirm¬ 
ing, refusing or revoking sanction — Crim. Pro- 
Code, s. 195, cls. 6 and 7.—The right of appeal 
conferred by a. 195 (G). Crim. Pro. Code, as 
read with sub-e. 7 of the same section, is 
not restricted to a tight of appeal to the 
appellate Court, to which the Court of first 
instance is immediately subordinate. An 
appeal lies to tbe High Court, not only in 
oases whets the Court of first instance refuses 
sanction, and sanction is granted by tbe Court 
to which that Court is immediately subordinate, 
but also in cases where the Court of first in¬ 
stance grants sanotioo and the sanction is 
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revoked by the Court to which that Court is 
immediately subordinate. 127 M. 223, Appr.) 

A revrcation of a sanction is a refusal of the 
sanction, in the same way as an order confirm* 
ing a grant of a sanction is a giving of the 
sanction, for the purposes of the section. 
Muthusami Mudali V. Veeri Chetti. 
17 M.L.J. 266, F.B =30 M. 382 = 2 M.L.T. 
239. I5C.L.J. 219, 222, 10 C.W-N. 1026, B.) 
[F.. 17 M.L J. 43 N; R., 30 A. 243*A.W.N. 
1908, 102 = 5 A.LJ. 247 = 3 M L.T. 377 = 7 
Cr.L.J. 389, A.W.N. 1908. 290. 37 C. 13 = 13 C. 
W.N. 1038=10 C.L.J. 454 = 4 Ind. Cas. 6. 31 
A. 48 = 6 A.L.J. 1.] 

(Z5)~Suit for arrears cf rent under act XII | 
0/1881—P<r;«riy— Application for sflwcfion to 
prosecute—Pouer of District Judge to revoke 
sanction— Crim. Pro. Code, a. 196.—In a suit 
for arrears of rent under s. 93, cl, (a) of Act 
XII of 1881, before an Assistant Collector, an 
application for sanction to prosecute for perjury 
was made and referred to the Collector who 
granted sanction. From the order of the 
Collector, the witness applied to the Sessions 
Judge to revoke the sanction. The Sefsions 
Judge declined to interfere, being of opinion 
that the Collector was not subordinate to bis 
Court in this matter within the meaning of 
s. 195. Crim. Pro. Code. An application to 
the Commissioner of the Division was simi, 
larly rejected. Held that the words in s. 195. 
Crim. Pro. Code, “theCourt to which appeals 
from the former ordinarily lie " refer to the 
normal course of appeal applicable to civil cases, 
and as a very substantial part of the Collector's 
judicial work under the Rent Act is appealable 
oqI}« to the District Judge, the latter bad power 
to interfere and revoke the sanction. HARI 
Prasad v. dehi Dihal, A.W.N. 1888. 234. 

(36) —SflMcfton for prosecution — Power to 
grant sanction—Power of Civil Judge — Crim. 
Fro. Code. 1861. ss. 170. 171-Poti;er of Judge 
to make order where appbcalion made to Sudder 
Anieen in whose Court offence occurred, refused, 
—The Civil Judge made an order, under ss. 170, 
171. Crim. Pro. Code, directing the Magistrate 
to investigate whether certain documents used 
before the Sudder Ameen were forged, and, if 
so, by whom. Held that he bad jurisdiction to 
make the order, notwithstanding the Sudder 
Ameen bad been applied to and bad refused to 
make a similar order. Radhanauth Baner- 
JEE V. KanoaLBE &[oll<VH, Uarsh 407 = 2 
Hay 538. 

(37) —Sanefion to prosecute — Granted by 
Collector—Set aside by District Judge — Juris¬ 
diction—Crim. Pro. Code (V of ISO'S), s. 195 
(7) (c).—Where a Collector granted sanction for 
prosecution for perjury in a case in which no 
appeal lay, and the District Judge revoked the 
sanction held, that, under cl. (c) of sub-s. (7) of 
8. 195, Crim. Pro. Code, the District Judge, 
as being the principal Court of original juris¬ 
diction, bad jurisdictioD to revoke the sanction. 
Wazir Muhamad V. Hub Lal. 6 A.L.J. 231 
= 31 A. 313 = 9 Cr. L J. 504 = 2 Ind. Cas. 182. 
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(38)—Sanefion granted by Subordinate Judge 
in sutf exceeding Rs. 5,000 in value —Crint. 
Pro. Code, s. 19b—Appeal to District Judge.— 
Where a Subordinate Judge baa granted sanc¬ 
tion under s. 195 of the Crim. Pro. Code, for pro¬ 
secution for an offence referred to in the sec¬ 
tion, committed in the course of a civil suit 
before him for a sum in excess of Rs- 5,000, an 
appeal from the order granting sanction pro¬ 
perly lies to the District Judge. The fact that 
the amount of the civil suit was such that an 
appeal therein was outside his jurisdiction can¬ 
not affect bis competency to bear an appeal 
from the order granting sanction under s. 195 
of the Crim. Pro. Code for a criminal prosecu¬ 
tion. Ganga Dei v. Sher Singh, 17 A. 51. 

139)— Appealability of order of single Judge of 
High Court interfering or declining to interfere 
in revision—Application for sanction to prose¬ 
cute—Appeal—Appellate Court jurisdiction to 
direct lower Court fo take fresh evidence — Crim. 
Pro. Code, s. 195— Revisability of proceedings 
under s. 195, Crtw. Pro. Code, before Judges of 
Civd Courts-Ctt>. Pro. Code. ss. 622, 647, 
568 and 569.—An appeal lies against the deci¬ 
sion of a single Judge of the High Court, 
whenever it amounts to a judgment; and an 
order of a single Judge interfering in revi¬ 
sion is an appellate judgment, (22 M. 68, B.) 
The rejection by such a Judge of a revision- 
petition, on the ground that the objection, 
therein taken to the jurisdiction of the lower 
Appellate Court to pass a certain order was un¬ 
founded, is also a judgment and is appealable. 
(23 M. 169,27 M. 340, Not F.) When an 
application for sanction to prosecute comes 
before the District Judge on appeal from the 
Disirict Munsif under s. 195, Crim. Pro. Code, 
the District Judge has no jurisdiction to direct 
the Munsif to take fresh evidence. The powers 
conferred by s. 195, Crim. Pro. Code, are of a 
very special nature and no inbereot jurisdiction 
can be attributed to any Court, in the exeroise- 
of such powers, unless it is incident to theic 
proper exercise and the jurisdiction to direct a 
District Munsif to lake fresh evidence is not 
necessarily incident to the exercise of the 
appellate jurisdiction conferred by s. 195, Crim. 
Pro. Code. The effect of s. 647. Civ. Pro. Code» 
is not to make the provisions of the Civ. Pro. 
Code applicable to proceedings under s. 195, 
Crim. Pro. Code, which are of a criminal, rather 
than a civil nature. RAMA lYER v. VenKATA- 
CHALA PAD.4YACHI. 2 M.L.T. 84 = 17 M.L.J, 

123 = 5 Cr. L.J. 288 = 30 M. 311. (26 M. 139, 

28 A. 654, R.) 

(40)—S. 195, eVtm. Pro. Code—Sanction- 
Court of Village Munsif subordinate to Disfrtet 
Judge —IMsfrtcf Judge competent to grant sanc¬ 
tion —5ancf»on to be granted on formal applica¬ 
tion-Village Courts Act (HI of 1892), s. 73.— 
No appeal lies from the decree of a Village 
Munsif under the Village Courts Act, although, 
under s. 73 of the Act, the District Judge may, 
under certain circumstances, review the decree 
of a Village Munsif. As no appeal lies from 
the decrees of a Village Mnnsif, that Court is. 



S4I 


THE ALL INDIA DIGEST. 


842 


Banetion to proseeate— 

under s. 195 (7) (c), Coda of Criminal Proce¬ 
dure, deemed to be subordinate to the principal 
Court of original jurisdiotion within the local 
limits of whose jurisdiction it is situate. The 
District Judge is, therefore, under e. 195 (1) (6), 
competent to grant sanction. Before sanction 
is granted, there must be a formal application 
by some person for sanction. Hence, where a 
District Judge moved by the Joint Magistrate 
to that effect granted sanction for the prose¬ 
cution of certain parsons in respect of the 
offence of false personation in the Court of a 
Village Munsif, bat he did not name the par¬ 
son to whom he granted it, held, that the sanc¬ 
tion ought to be revoked as there was no formal 
application for sanction, although the District 
Judge was competent to grant it. SUNDAR 
Lal V. King-Emperor, 6 A.L.J. 796=6 M. 
L.T. 98 = 10 Cr. L.J. 437 = 3 Ind. Cas. 966- 

(41) — Grim. Pro. Code, 1882, s. 195—Appeal 
—Peoision.—An order passed under s. 195, 
Ccim. Pro. Code, 1S82, granting or refusing 
sanotion to prosecute is not open to appeal, 
but only to revision. Zahur AHMAD v. 
Muhammad Hasan, A.w.N. 1893. 147. 

(42) -Criw. Pro. Code. 1882, ss. 195, 404, 
439—Sanction to prosecute—Appeal —Beviston. 
—The proceeding under s. 195 of the Code of 
Oriminal Procedure by which an order granting 
or refusing to grant sanction to prosecute may 
be set aside is a proceeding in revision and not 
one by way of appeal. Mehdi Hasan v. 
TOTA RAM, A.W.N. 1892. 242 = 19 A, 61. 

(43) —Crim. Pro. Code, 1882. s. 195— 
“ Authority to which the authority giving or 
refusing Isanction) is 8«6ordinate.”—For the 
purposes of granting, refusing or revoking 
sanction to prosecute under tbe provisions of 
e. 195, Grim. Pro. Code, 1882, tbe Collector 
and tbe Assistant Collector exercising jurisdic¬ 
tion under tbe North-Western Provinces Land 
Revenue Act (X fX of 1873) are not Subordinate 
either to tbe District Judge or to tbe High 
Court. In the matter of the petition of KADAM 
SINGH, A.W.N. 1891. 82. 

Pro. Code, s. 195 (7). els. (a), (i) 
and |c)— Court to which appeals ordinarily lie^^ 
Original Court^Assistant Collector—Execution 
proceedings in arrears of rent case—Sanction to 
prosecute refused .—In a suit for arrears of rent 
exceeding Rs, 100, a decree was passed in 
favour ol the appellant. In course of execu¬ 
tion proceedings, tbe respondent made certain 
statements which, according to tbe appellant, 
were false. The appellant applied for sanction 
to prosecute him nnder s. 195, ol. 7, Crim. 
Pro. Code. The sanotion was refused by the 
Assistant Collector. The District Judge re¬ 
fused to entertain an appeal against the order 
on the ground that he had no jneisdiotion. 
Held, that tbe object of sub-s. 7 of s. 19S is to 
Indioate the Court to which a Conti giving or 
refoaing sanotion to a proaeontion itaonld be 
deemed to be subordinate. The word "oase” 
in ol. (4) meant tbe aotnal prooeediogs in whioh 


Sanction to prosecute— continued. 

tbe oSence is said to have been committed, 
and not tbe original case out of which these 
proceedings arose. The opening words of cl. (c) 
refer to particular cases in which no appeal 
lies, and not to Courts against none of whose 
decisions an appeal lies. The nature of the 
proceedings in which sanction is given or re¬ 
fused is to determine the principal Court of 
original jurisdiction and there is no justifica¬ 
tion for reading these word-? as if they were 
principal Court of original civil jurisdiction. 
Tbe appeal, therefore, did not lie to tbe District 
Court, as tbe ‘ case,’ here meant the execution 
proceedings and not the original suit. A.IUD- 
HIA Pershad v. Ra.m Lal. 9 R.L J. 124 = 13 
Ind. Cas. 281 = 13 Cr. L J. 44 = 34 A. 197. 

(45) —Crim. Pro. Code, 1899, s. 195—Sanc- 
fion for prosecution granted by Presidency 
Small Cause Courts — Appeal—iVhethcr lies to 
the original or the Appellate side of High Court 
—Statement that two persons were partners — 
Anollttr statement that one of them sfood surety 
to other—Whether contradictory. — A Bench of 
the High Court sitting on tbe Appellate side 
has power to bear an appeal under a. 195. Crim, 
Pro.Code, from an order grantingsaoclion pass¬ 
ed by tbe Chief Judge of the Court of Small 
Causes. Tbe power of the High Court to deal 
with a sanction granted by another Court, 
comes within the purview of its appellate and 
not original jurisdiction. (U C.VV.N. 80G, AM 
There is no necessary contradiction between 
tbe statements that two persons were partners 
and that one of them stood surety for the 
other's borrowings. JAMNA Doss v. M. 
Sarapathy Chbtty, 10 M.L.J. 278 = 1911, 2 
M.W.N. 259 = 12 Ind. Cas. 521. 

(46) — Crim. Pro. Code. 1882, ss. 195, 47G— 
Sanction to prosecute—“Judicial proceeding — 
Act IV of 1882 {Transfer of Properfyi, s. H3. — 
Where a mortgage-deed is deposited in Court in 
pursuance of the procedure provided by s. 83, 
Transfer of Property Act, such document is 
neither put in evidence before the Court, nor 
brought to the notice of tbe Court in the course 
of a judicial proceeding, so as to give the Court 
power to sanction, either under s. 105, or 8. 47G 
of the Code of Oiminal Procedure, the prosecu¬ 
tion of a person suspected by the Court of having 
forged such deed. ADHAR SINGH v. ABLAKII 
Singh, A.W.N. 1895.145. 

(47) —Sanefton to prosecute — Crim. Pro. 
Code, 1882, s. 195 -Duty of superior Court 
in dealing with application to revoke sanction 
granted under s, 195.—Where a person, for 
whose prosecution sanction bas been granted 
under s. 195, Crim. Pro. Code, applies under 
the same section to a superior Court to have 
suob sanotion revoked, the superior Court in 
dealing with such application is exercising a 
judicial function aud should exercise suob 
function in a proper manner, i.e„ it should * 
give its reasons for either eondrming or revoking 
tbe sanction. On such an application as afore¬ 
said in tbe Court of a Sessions Jndge the order 
of the Judge was:—'* I decline to interfere oa 
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Sanction to prosecute— continued. 

revision—Rejected.” Held that this was not 
an order, which complied with the requirements 
of the law, and that it munt be set aside. 
Jn the matter of the petition of ZafaryaB ALI. 
A.W.N, 1892, 60. [R., 21 B. 495.] 

(48)— Crim. Pro. Code, 1882, s. 195—Sawc- 
fion to prosecute—Grounds for revocation of 
order refusing sanction. — Before a superior 
Court grants sanction for a prosecution under 
s. 195, Code of Criminal Procedure, where such 
sanction has been refused by the Court before 
which the offeoce that sanction is sought for 
is alleged to have been committed, it is 
necessary for such Court to satisfy itself that 
there are good grounds for holding the Subordi* 
nate Court was in error in refusing to grant 
sanction. KISHAN LaL v. SHEO DIAL, A.W. 
N, 1893, 104. 

(i9) — Sanction to prosecute—Suit referred to 
■arbitration—Decree in accordance uitk award 
—Preliminary enquiry. —Where, iu a suit on a 
bond, the question, whether the bond was 
executed by the defendant, was referred to 
arbitration, and the arbitrator having found 
that the bond was a forgery, the suit was dis* 
missed in accordance with his award, held, 
that as the Court bad not itself determined 
the question of the forgery of the bond, itcould 
grant sanction for tbe^proseoution of the plaint* 
iS for that o0ence, only alter making a preli¬ 
minary enquiry to satisfy itself that there were 
materials to justify a prosecution, and that it 
should place upon record its reasons for bolding 
that criminal proceedings ought to be sanc¬ 
tioned. In the matter of the petition of Par- 
SOTAM Lal t. Bijai, 6 A. 101 = A W.N. 16113, 
226. [R., 35 P.R. 1869 ] 

(50i— Application for sanction—Proceeding 
in suit— Belchamher's Rules and Orders—Rule 
93— Civ. Pro. Code (1882), s. 39 —An applica¬ 
tion for sanction lo prosecute under s. 195 of 
the Orim. Pro. Code, though headed and made 
in the suit, is not a proceeding in the suit such 
3s is contemplated either by an ordinary war¬ 
rant to defend or the terms of Rule 93. (Bel- 
chambers’ Rules and Orders) and s. 39 of the 
Code of Civil Procedure; and the defendant is 
entitled to appear through a new attorney 
without obtaining a discharge of bis original 
warrant or retainer in the suit in favour of the 
original attorifey. Cassiu MAbiooJEE v, 
Gopal Lall Seal, 3 C.W.N. 679. 

(61)—Crim. Pro. Code {Act V of 1898), s. 195 
(6) — Sanction to prosecute — Revision before 
Judge—Powers of Judge to make a remand .— 
One of the parties to a suit applied for sanction 
to prosecute the plaintiff, on the ground that 
he had instituted a false claim. The Munsif 
dismissed the application on teohnioal grounds. 
The applicant applied to the District Judge 
under s. 195, ci. 6, Crim. Pro. Code, in revision. 

‘ The Judge remanded the case to the Munsif 
for trial of the application. Held, that, assum* 
ing the Court exercising its powers of revision 
to be a Oivil Court, in snob cases its powers 
were confined to powers conferred by s. 195, 


Sanction to proseeote—confinued. 

Crim. Pro. Code, and it bad no jurisdiction to 
make the order of remand, BENI PbaSAD v« 
Sarju Prasad Thaedria,*6 A.L.J. 429. 

(52)— Defective, illegal—Court granting sojic- 
ixon. Duty of—High Court, power of interfer¬ 
ence with order of subordinate Courts granting 
sanction — Crim. Pro. Code, s, 195, s«b-ss. 4 
andO. —Under 8. 195, sub s. 6 of the Grim. 
Pro. Code, the High Court bas the power to 
interfere with the order of a District Judge, 
affirming the sanction granted by a Munsif, 
and not revoking it. (10 C.W.N, 1026, D.) In 
granting sanction for the criminal prosecution 
of any person, the Judge, who grants such 
sanction, should comply strictly with the terms 
of the law. Where the sanction does not 
specify the place where, and the occasion on 
which, the offences were said to have been 
committed, as required by law, tbe sanction 
is defective and ought to be revoked, even if tbe 
facts may be gathered by implication. GiRIJA 
sanear Roy v. binode sheikh, 5 C.L J. 
222 = 5 Cr. L.J. 188. [R., 30 M. 382=17 

M.L J. 266 = 2 M.L T. 239 = 6 Cr. L.J. 102. 37 
C. 13 = 13 C.W.N. 1030 = 10 C.L.J. 454 = 4 Ind. 
Cas. 6.] 

(53) —Snnefion to prosecute—Application to 
execute satisded dectee — Ss. 195 and 439, Crim. 
Pro. Code, 1882— S. 210, Penal Code. —Where 
an application for execution of a decree for rent 
was dismissed on the ground that the decree 
had been satisfied and an order sanctioning tbe 
prosecution of the decree-holder for an offence 
under s. 210, Penal Code, was also made, tbe 
High Court revoked tbe sanction under s. 439| 
Crim. Pro. Code, on the ground that the decree 
bad not been caused to be executed. Shau 
Charan Das v. Kasi Naik, 23 C. 971. 

88 P.L.R. 1902, 13 P.R. 1902. Or.] 

(54) —Sanefton to prosecute—High Court- 
Procedure to be observed. —In an application 
for revocation of sanction granted by the lower 
Court, the High Court is competent to exeroise 
tbe broad and general powers granted under 
8. 195 of the Code of Criminal Procedure, whe* 
tber tbe application be regarded as one under 
s. 439 of tbe Code of Criminal Prooeduie or 
oue under s. 622 of the Code of Civil Procedure 
of 1882, The High Court must satisfy itself 
that the case is one in which the sanation was 
not merely fitly accorded but accorded witl^ 
due regard to tbe procedure which, in the 
interest of tbe accused person, ought to be 
observed. JOY NARAIN JANA v. UPENDRA 

Narain Ray, 13 C.L.J. 216=9 Ind. Cab. 
706. 

(55) — Crim, Pro. Code, 1898, s. 439—HijA 
Court's powers of revision—Sanction to prose¬ 
cute —Sanction granted by a Civii Court.— 
Where sanction Co proseoute had been granted 
by a Subordinate Judge acting under s. 195 of 
the Code of Criminal Procedure, and the order 
of the Subordinate Judge bad been upheld in 
revision by the District Judge, it was held that 
the High Court had jurisdiction to interfere in 
revision upon an application made to it under 
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Sanotion to proseoute^conHnued. 

8. 489 of the Code of Ciimioal Procedure. 
Held, also, that it is inexpedieot and not in 
the interests of publio justice that saootioa to 
prosecute should be granted to a judgment- 
debtor against the person who bolds a decree 
against him. MOTI RAM v, NiaDar MAL, 
A.W.N. 1603, 170. 

(56)—Critn. Pro. Code, 1898, ss. 439, 195— 
High Court’s powers of reuisiou — Sanction 
to rtrosecute^Sanclion granted by Civif Court. 
—Where sanction to prosecute bad been 
granted under s. 195 (Crim. Pro. Code, 1898) 
by the Judge of a Oouct of Small Causes, and 
Buoh order bad been upheld in revision by the 
District Judge, it was held that the High 
Court bad no jurisdiction under s. 439 of the 
Code of Criminal Procedure to revise the 
orders of the District Judge and of the Judge of 
the Court of Small Causes. MuhamMAD 
Yakub v. Muhammad Tyab, A.W N. 1903, 
172. (26 M. 139, F.) [R.. A.W.N. 1905, 85 ; 
Appr., 28 A. 554, F.B.] 

(67)— Sanction for prosecution—False evi¬ 
dence—Nature of sanction — Crim. Pro. Code, 
8. 195.—la a suit on a bond for recovery of 
money due thereunder, it was found by the 
Oonrt of first instance that the bond bad been 
adjusted, and at the end of its judgment it was 
observed with reference to the verification of the 
plaint and its decision, that the defendant had 
the Court’s permission to prosecute the plaint- 
ifi for “ false verification." The lower appellate 
Court affirmed the decision of the Court of first 
instaaoe. The plaintiS some six months after- 
weeds applied to the High Court for revision of 
the Munsii’s order granting sanotion for 
prosecution, contending inter alia that the 
sanction was bad, being too general in its 
terms and (ailing to specify the offence in 
respect of whjoh proaeoution was sanctioned. 
fi«li by the High Court, rejeoting the petition, 
that if the petitioner wished to prefer objections 
against the order of the Munsif sanotioning 
his proseentioo, be should, with reference to 
8. 196 of the Crim. Pro. Code, have taken bis 
objections before the District Judge ; and also 
that the Munsif in passing the order objected 
to bad sufficiently complied with the provisions 
of the law, and that there was no sufficient 
reason for the interference of the High Court. 
In re the petition of Ohajmal Das, A.W.N. 
1884, 87. 

(69)—eVtm. Pro. Code, 1899, ss. 196,397 (a), 
489—Powers of Hfph Cowl to revoke sanction 
—A^davit 4n support of applieation for attach¬ 
ment before judgment—Plaintiff in examination 
stating that affidavit toae based upon hearsay — 
Penal Code, ss. 198, 196, 199, 300—Viffage 
Magistrate whether a Magistrate — General 
Clauses Act (X of 1697).—Under eub-e. 6, 
I. 196, Crim. Fro. Code, a petition, by way of 
appeal, lies to the High Court in every case 
1& which a Civil or Criminal Court subordinate 
to U, within the meaning of enb-s, (a), givaa 
os lefoMO a aanotiou, whether in reapeot of 
an offence committed, before it or in reepeot 


Sanction to prosecute— contiwied. 

of one committed before a Court subordinate 
of it, and in tbo latter case, whether it gives 
to sanction refused by the subordinate Court 
or revokes a sanction accorded by such Court. 
Under els. (5) and (c) of subs, 1, the 
sanotion may be accorded in the first instance 
by the Court to which the Court iu which the 
offence was committed is subordinate, even 
though no application for sanction has been 
made to the latter Court. For the purposes of 
els. (6) and (c), of sub s. 1, a sanction accord¬ 
ed by the High Court would operate as a 
sanction accorded by Court subordinate to it, 
such as the District Court. An order passed by 
the Court of Appeal is, in law, the order which 
ought to have ^eu passed by the subordinate 
Court, and will, therefore, have the same 
efficacy and operation as the order which ought 
to have been passed by the latter. S. 439 ex¬ 
pressly provides, among other things, that the 
High Court, as a Court of Revision, may exer¬ 
cise the powers conferred on a Court of appeal 
by s. 195. In a case in which both the original 
Criminal Court and the Appeal Criminal Court 
refuse a sanction, the High Court, as a Court 
of Revision, may call for the record, and, if 
the refusal proceeds on an error of law, it may 
accord the sanotion which ought to have been 
granted by the Appellate Court, and such 
sanction will be operativo, for the purposes 
of cle, (5) and (c) of sub-s. 1 of s. 195. 
[Appr., 17 M.L.J. 266 = 2 M.L.T. 239 = 
6 Cr, L.J. 102-30 M. 382.] The plaint- 
iff in a suit applied for an attachment 
before judgment and declared in the affidavit 
that the defendants, with a bad intention, 
were attempting to alienate the immoveable 
properties belonging to them. While be was 
examined viva voce in support of bis petition, 
he stated that be only knew from bear.say that 
the defendants were inleading to alienate the 
properties. The application being dismissed, 
the Subordinate Judge granted sanction only 
for an offence under 8.199, Penal Code, but 
refused sanction for the offences under ss. 193, 
196, 200, Penal Code. Tbe sanction was not 
based upon any statement made by tbe peti¬ 
tioner in bis oral ovidence, but upon the 
above-mentioned declaration made by him in 
his affidavit. On appeal by tbe defendant, the 
District Judge granted sanction under ss. 193, 
196, 200, Penal Code. Eeld, that tbe District 
Judge, did not exeroiee a sound discretion in 
according sanction foe the prosecution of the 
petitioner. Although, in his affidavit, be did 
not state that he based his statement upon 
hearsay, yet, tbe declaration in the affidavit 
was not inconsistent with his having based it 
upon hearsay. Quare Whether a village 
Magistrate in the Madras Presidency is or is 
not a Magistrate, within the meaning of s. 197 
(a), Civ. Pro. Code, as that expression is defined 
in the General Clauses Aot. PADANlAPPA 
OHBTTl V. AMNAMADAl OHETTI, 27 M. 223 = 
14 lf.L.J. 24. 

(69)—OHm. Pro. Code, Act V of 1898, 
M. 489, 196—Saneften by Civil Court—Debtor 
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Saoctloo to prosecute— continued. 


and creditor — Principle .—An order grantiog or 
revoking a sanction under s. 195 of the Crim. 
Pro. Code, even though made by a Civil Court, 
can be revised under 9'439 o( the Crim- Pro, 
Cede by the High Court. (26 M. 139, Diss.) 
[Overruled, 28 A. 554, F.B. = 3 A.L.J. 394 = 1 
MLT. 219=A.W.N. 1906. 103 = 3 Cr. L.J. 
400; Dtss., 4 L.B.B. 138.] It is not ex¬ 
pedient that a sanction to prosecute should be 
given to a debtor to be used against his credi¬ 
tor. If any ollence against publie justice 
appears to have been really committed, the 
proper course would be to take proceedings under 
s. 476. Nazir Hasan v. Dost Muhammad, 
26 A. 1 = A.W.N. 1903, 171. 


(60)—Sanc/ton to proaecute-~~liOtice when 
necessary previous to sanction. —When a sanc¬ 
tion is applied for, after the termination of 
the proceedings, in the course of which the 
ofience is alleged to have been committed, the 
person against whom the sanction is applied 
for, ought to have notice and have an opportu¬ 
nity of 

not to be re-opened to his prejudice, without 
giving him such an opportunity. ABBILAKH 
SiNQH V. Khuh Lall, 10 C. liOO- [Com¬ 
menced upon, 10 M. 232 = 2 Weir 181, F.B.] 


being beard, and the proceedings ought 


(61)—5anc/ion to prosecute-^Notice to accused 
— Crim. Pro. Code. 1882, s. 195.—No notics is 
necessary to the person, against whom it is 
intended to proceed, before the Court, before 
which the alleged oSence has been committed, 
can, under s. 195 of the Crim. Pro. Code, sanc¬ 
tion a complaint being made to a Magistrate 
regarding one of the offences specified in that 
section. Krishnanund Das v. Hari Bera, 
12 C. 58. [F.. 18 A. 358 = 16 A.W.N, 113; 

Appr., 10 M. 232=2 Weir 181.] 


(62) —Crim. Pro. Code. 1882, s. l95-(a)— 
Penal Code, s. 182—Sanction to prosecute— 
Notice —Manieijpaf Commissioner ,—The Chair¬ 
man of a Municipal Board has power, apart 
from, and independently of, the rest of the 
Board, to grant sanction to prosecute for an 
offence under s. 182, Penal Code, committed 
in respect of the Secretary of the Board. In 
granting such sanction, it is not necessary for 
him, as a condition precedent, to issue uotioe 
to the person against whom sanction is grant¬ 
ed. In the matter of the petition of SHEO 
Prasad, A.W.N. 1892, 31. 

(63) —Sanclion to prosecute for offences under 
Pena.1 Code, ss. 193 and 211 —Application for 
fresh order for sanction, original order having 
become lime-barred — Crim. Pro. Code, 1882, 
3. 195.—If a person to whom sanction to insti¬ 
tute a prosecution for offences under ss. 193 and 
211, Penal Code, has been granted allows such 
order to become void through lapse of time, he 
cannot afterwards, without showing substantial 
reason, get a fresh order for sanction in his 
favour. OHIDDU V. HARDEO PRASAD, A.W. 

N. 1891. 40 

(61)— Crim. Pro. Code, 18S2, s. 195 — 
Sanction to prosecute — Discretion of Court 


to grant fresh sanction where former sanefiojt 
granted by it has through lapse of time become 
incapable of being acted upon. —Where under 
s. 195, Crim. Pro. Code, sanction to prosecute 
has been granted, and no action having been 
taken on such sanction, the order has lapsed, 
a Court, should not, except on good cause shown, 
grant a fresh sanction in respect of the same 
matter. BALDEO SINGH v. PRASADI, A.W.N. 

1892, 245. [ft., 18 A. 358.] 

(65)— Application for, by Magistrate—Mode 
in which such appiicalion should be made — 
Practice.—The proper procedure for a Magis¬ 
trate, who may think it advisable to apply to 
the High Court for sanction under s. 195 of 
the Code of Criminal Procedure to prosecute 
witnesses in a Criminal Case for perjury, is to 
cause a formal application to that intent to be 
presented to the Court through the medium of 
the Legal Remembrancer. Inre the application 
of THE M.AGISTRATE OF B.ASTI, A.W.N. 

1893, 13. 

(66i—6'ancfion to prosecute—Application not 
bona fide for securing conviction but for enforc¬ 
ing payment of decree—CourVs duty. —Where 
it is likely that the sanction to prosecute, if 
granted, will not be used bona fide for the 
purpose of obtaining a conviction, but will, on 
the contrary, be used lot enforcing payment of 
money due under a decree. Held that the 
Court ought to refuse to grant the sanction. 
MESSRS. Donald Graham and Co. v. 
Kbwalram Ghanshamdas, 5S.L.R. 237 = 
IS lod. Gas. 805 = 13 Cr. L.J. 533. 

(67) —Crim. Pro. Code (AciVof 1898),s. 195. 
sub-ss. (6) and (7)—Application to District Judge 
to revoke sanction to prosscute granted by Munsif 
—Transfer to Subordinate Judge, if valid— 
Civil Courts Act (XII of 1687), s. 22, cfs. (1) and 
(4).—An application under sub-s. (6) of 8. 195, 
Crim. Pro. Code, is not an appeal within the 
meaning of sub-s. (2) of s. 22 of the Bengal Civil 
Courts Aot. An application made to a District 
Judge for the revocation of a sanction to 
prosecute granted by a Munsif cannot therefore 
be transferred by him for disposal to a Sub¬ 
ordinate Judge. Hari Mandal v. keshab 
Chandar manna. 16 C.W.N. 903 = 13 Cr. L. 
J. 297 = 11 C.L.J. 515=40 C. 37. (13 lod. 
Oas. 1007-16 C.W.N. 645 = 13 Or. L.J. 191, 

Appr.) 

(68) —Crim. Pro. Code, 1998, s. 195, cl. 6— 
Sanction proceedings—Appeal—Not confined to 
one superior Court — Sanction which has been 
revoked—Power to grant — Existence of. —S. 195 
(61 Grim. Fro, Code, does not contemplate one 
proceeding only in a superior Court. The ap¬ 
pellate Court has power to grant a sanction 
which has been revoked; for a aanotion which 
has been revoked is in effect a sanction which 
has been refused. LALU v. GURDABMAL, 
6S.LR. 81=13 Gr. L.J. 768=17 lod. Gas. 
80. (30 M. 382, F.) 

(69) — Crim, Pro. Cede, s. 4.76—Civil suif— 
First Court's decree affirmed on’ appeal —Ftrsf 
Court’s /urisdiefton.—Where the decree io o 
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oiyil suit w&s ooDficmedon appeal, it was com* 
tout to the Court of first iustauoe, as also to 
the Court of appeal, to take aotiou under s. 476 
of the Code of Criminal Procedure, iu respect 
of an ofieoce of forgery committed in the course 
of the trial in the primary Court. LACHMAN 
OJHA V. ANUP Eai. 16 C.L.J. S69 = 18 Ind. 
Oaa. 176=^14 Cp. L J. 32. 

(70) — Crim. Pro* Code, s. 195, cfs. (6) and (c) 
—Sanction to prosecute — Power of the appellate 
Court to grant sancftoa.—A document was pro¬ 
duced before a Muosif with an endorsement | 
which be held to be a forgery. Oo appeal an 
Additional Judge agreed with the finding of the 
Munsif. An application for sanction to pro* 
secate the plaintifi and bis witnesses was made 
to the Additional Judge who had decided the 
appeal Held that the Additional Judge bad 
jurisdiction to entertain the application. Held 
further that an appeal from an order under 
8. 195 of the Crim. Pro, Code was a Criminal 
Appeal under that Code. BhadesAB Tbwari 
T. KamtA Pbasad. It A.L J. 11-14 Cr. L. J. 
47»18lnd. Caa. 271^39 A. 90. 

(71) —'Pracfice of Calcutta Bigh Court in 
sanction cases — Suncfton at first granted on 
verbal application'^Effect—Subsequent written 
eipplication for sanclion-^Jurisdietion to order 
sanction thereon—Application to revoke sanction 
granted by Judge on the original side of the High 
Court tnuslbe made to an appellate Bench — 
S. 195, Crim. Pro. Code. —The practice of the 
Calcutta High Court is to graut sanctions foe 
proseoiition only on a formal petition being 
put in, upon whiob an order oan be passed. In 
this case Counsel made a verbal application for 
sanotion to pcosooute, wbioh was granted, but 
as the application was not made upon a formal 
petitiooi no order could be drawn up according 
io the praolioe of the Court. A formal petition 
foe sanotion having been subsequently put io, 
hifti that the Court bad jurisdiction to grant 
the sanotion. (7 M.H.C. 58, E.) Where a sanc¬ 
tion has been properly granted by a Judge sit¬ 
ting on the original side of the High Court, an 
application to revoke the sanction ought to be 
made to aa appellate Benoh of that Court. The 
Judge granting the sanction has do jurisdiotioo 
to revoke it. THADDEUB v. JanakI NATH 
'SAHA, 40 0. 428. (39 0. 879, F.) 

Sanotion to proseoute—High Courts' power of 
revision—See OlV. Pbo. Code, 1908, a. 115, 3 
A. 608. 

Sub-Begietrar—Sss Obiu. Pbo. Code, 1898. 
S8. 197, 469, 7 C.W.N. 494 = 80 0* 906* 

Application for—Limitation—*Sss LitllTA- 
TIOM ACT, 1908, art. 181, A.W.N. 1888, 93* 

Unsuooessful applioation for—Damages—See 
AlAUOlOUS PBOHECDTIOM, 9 A* 69. 

Bee Offence bbfobe Penal Code came 
INTO OPERATION, 6 W.R. Or. 8 = 1 Ind. Jor. 
H.8. 97. 

Bee Ben. Reo. V of 1693, s. 15, SO C. 916. 

0M Revision—OBMBRAL, 8 C.W.N. 73. 6 

O.O. 916. 


Sanitary Drainage. Bengal. 

See Ben. act VIII op 1895. 

Sanitary Inspector. 

Of Union, whether a publio servant under 
Mad. Aot V of 1884—See Mad. ACT VOF 1884, 
s. 43. 21 M. 428. 

Sankhola Land. 

(l) —Sankhola land — Growing of thatching 
grass—Agricultural land—Incidents of tenancy 
—Application of Bengal Tenancy Act. —The 
cultivation of a particular kind of grass on 
certain land is sufficient to show that the land 
is agricultural land.—Therefore, the provisions 
of the Bengal Tenancy Act govern the incidents 
of the tenancy in sankhola lands on which 
thatching grass is grown and reaped. Sarga* 
PATi V. Karmadban Barua, 11 Ind. Cas. 
942. 

Santao. 

Meaning of—See Deed—CONSTRUCTION 
OF DEEDS, 7 C.L J. 291. 

Saothal Parganas. 

See SoNTHAL Parganas. 

Sanyasis. 

Inheritance among Sanyasis— See HINDU 
LAW—inheritance, 1 A 539. 

Essentials of initiation—Jeer—Sec HINDU 
Law—RELIGIOUS ENDOW.MENT, 13 M. 524. 

Becoming a Gribasta — Succession — See 
MOHUNT, 41 P.W.R. 1910=6 Ind, Cas. 643. 

Right of succession—Custom of mull— 
Election of mabant—Burden of proof—Juris¬ 
diction of Courl to set aside eioction—See 
MOHONT, 8 A.L-J. 296=10 Ind. Caa. 824. 

Sapindae. 

See HINDU Law—INHERITANCE. 22 C. 
339. 19 A. 215. F.B. = A.W.N. 1897, 63, 11 B. 
47, 8 M. 133. 

I Barak. 

Nature of—Whether tecoverablo—Additious 
to actual rent under denomination of abwabs, 
nature of—Agreement to pay the same, effect 
ot~See AHWAH3, 17 C. 726, F.B. 

Saranjam. 

(1) —Acquirement of occupancy rights. —There 
is nothing toprevent a saranjamdar or inamdar 
from acquiring oocupanoy rights during the 
continuance of the saranjam or inam. GAN* 
PATRAV TRIMBAK PATW.ARDHAN V. GANESH 
Baji Beat, 10 B. 112. 

(2) —Saranjam — If partible—Its nature — 

Descent. —Ordinarily, a saranjam is impartible 
and descends entire to eldest representative of 
the past holder. NabayAN Jaganhath 
D1K8HIT V. VASODBO VISHNU DIKBHIT, IS 
B. 217. [R., 6 Bom. L.B- 983.] 

(3) —Baranjam—/nam— Miras, permanent 
tenancy — Denial of Baranjamdat's title — 


351 


THE ALL INDIA DIGEST. 


852 


Saraojani—ccti^inucrf# 

Attornmeyit to successive Saranjamdars— Estop- 
pel—Claim to hold as Mirasi tenant—Limited 
interest—Adierse possession —In an ejectment 
suit brought by an Inamdar, against persons 
claiming to hold as Mirasi or permanent ten¬ 
ants, it was conceded that the loam rights in 
the laud in suit appertained to a Saranjam held 
on political tenure, and that the present in. 
cumbent ol the Saran/am was the plaintiff. 
The defendants, resisted the plaintiff’s claim to 
eject them, on the ground that the Inam rights 
were merely the tights to receive the royal share 
of the revenue, and that the proprietary rights 
in the soil were, prior to the date of the grant, 
vested in the grantee of the Inam, and had 
descended to his heirs independently of the 
Inam, and furnished the permanent leasehold 
or Mirasi right. Deld, that the defendants’ con¬ 
tention involved the denial of the title to the 
reversionary rights, in the lands in the defend¬ 
ant's occupation, of the successive Saranjam- 
darsapproved by Government. The defendants 
had. however, been continuously pajing rent 
for their holding to the successive Saranjam- 
dars including the plaintiff, They were thus 
estopped by attornment from disputing the 
plaintiff's title. The rights of the successive 
holders of hereditary and impartible estates not 
governed by ordinary rules of inheritance, but 
subject to the condition that Government shall 
approve of the heir, may be barred by adverse 
possession. (12 I.A. 197, i?.) Where, in an 
ejectment suit by Inamdar, it was shown 
that the defendants, for more than twelve 
years before the suit, openly asserted their 
claim to hold as permanent Mirasi tenants. 
Held, that the defendants had acquired a title 
to the limited interest claimed by them, and 
could not be objected. Triubak RamaCHAN- 
DRA Pandit v. Shekh Gulam Zilani 
WALKER. 12 Bom. L R. 208 = 5 Ind. Cas- 965 
^34 B. 329. 

(4)—Jaghir— Grant of revenue — Nature of 
the tenure.—-k saranjam or jaghir is prima 
facie and in the absence of express words or 
necessary implication to the contrary, a grant 
of the royal share of the revenue only, and not 
of the soil, for life only resumable at the plea¬ 
sure of Government, and ordinarily impartible 
and inalienable The grant may be on such 
terms as to render the estate hereditary and 
alienable, and even where the term jaghir is 
used if the grant is to the grantee and bis 
heirs and there is nothing to control the 
meaning of those words, the grantee would 
take an absolute estate. But the meaning 
and effect of the grant is to be gathered from 
the surrounding circumstances and the object 
with which the sanad was granted. Bam- 
KBISHNARAO V. Nanabao, 5 Bom. L.R. 983. 

Suit relating to management of such lands— 
See ACT XXIII OF 1871, 16 B. 596. 

See ACT XXIII OF 1871, 2 B. 346. 

Land held as—Resumption and re-grant by 
Government — Suit against Government — 
Jurisdiction—See BOM. ACT X OF 1876, s. 4 
(a). 11 Bom. L.R. 1338. 


Saranjam—concluded. 

Claims relating to — Applicability of rules 
laid down by British Government—Saranjam 
grant not a grant of soil—Burden of proof on 
party alleging grant of soil—See GRANT— 
Construction, 6 B. 598. 

Lands — Generally impartible — Custom to 
tbe contrary, proof of—See HINDU LAW — 
Partition, 15 B. 519. 

See Limitation act, 1908, art. 144, 15 
B.247. 

See Pension, 4 B.H.C A.C. 62. 

See Resumption, right of—Effect of 
Resumption, lO B. 112. 

See Sanad, l 6. 523. 

Resumption of estate by Government—Poli¬ 
tical tenure—Mixed estate of—and Inam— See 
Service Tenure, 17 B. 431, P.C. = 20I.A. 
50. 

Sarvasvadanam Uarriage. 

See Hindu Law—Marriage, 11 M. 157. 

Nambudris — Sarvasvadanam marriage — 
Rights of inheritance of son — See MALABAR 
LAW—INHERITANCE, 9 M. 260. 

Husband if lawful beir of bis childless wife 

—See Malabar Law—Marrugb, l M.L.J. 
303. 

See Malabar Law — marriage, 25 M* 
662. 

Sanujidar. 

(1)—Saunjidar — Grant of land by proprie*^ 
tors of a village for taking services from the 
donee — Donee or his descendants failing to 
perform the service personally.—Held, that a 
Saunjidar, loses his rights if he performs ser¬ 
vices by representatives. Wheie the proprietors- 
of a village make a grant of land to a Brahmin 
conditionally on his performing certain services, 
the gift can bold good only so long as be or bis 
direct descendants perform the services requir¬ 
ed of them personally. It is not competent lor 
either of them to have tbe services perform¬ 
ed by any substitute whom he or they select. 
Faqiria v. SOBHA, 18 P.W.R. 1911 = 9 iQd. 
Cas. 925. 

Position of—See LANDORD AND TENANT- 
GENERAL. 16 P.L.R. 1912. 

Sayer. 

{\)—Settlement by Govermment—If relates to 
Sayer duties.—The settlement by the Govern¬ 
ment with a proprietor of the soil, under the 
Decennial Settlement, made perpetual by Ben. 
Reg. VIII of 1793, relates to land-revenue 
only, and not to Sayer duties claimed by a 
party, not a landed proprietor. THE GOVERN* 
MENT OF Bengal V. nawab JafurHossb- 
IN KHAN. 8 H.I.A. 467 = 1 Sar. 472. 

Sayer Gompenaaklon. 

B. 16, Civ. Pro. Code, 1908—Sayer not an 
interest in immoveable property—Not a mali* 
kana—Jurisdiction to entertain suit to enforce 
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Sayer Qomp6iieatiott->c(mciu^<i. 

a mortgage bond relating to Sayet Compen* 
gatiOD — See JUBISDICTION OF MUNSIFF’S 
COUBT, 19 C. 8. 

Sayer Right. 

See RESUMPTION, Right OF—GeneRAE i, 

5 M.I.A. 467. 

Beandaloue Hatter. 

Affidavit' — Dishonest conduct— Scandalous 
matter—Procedure—See AFFIDAVIT, lO C-L.J. 
414 = 14 C.W.N. 153 = 4 Ind. Cas. 330. 

Sehedaled Diatrlots. 

See ACT XIV OP 1874. 

Scheme. 

(ij^Scheme under a decree—Power of Court 
to alter. —The Court hae unqaestionabl 7 powers, 
in a properly oonstituted proceeding, to alter a 
scheme under a decree ; but an application to 
that end can only be successful, if it be evident 
that the proposed alteration is in the interests 
of the foundation and in harmony with its 
objects. The Court however would be slow to 
aot when all that was proposed was an altera* 
tion in a detail of administration on which 
opinione might reasonably differ. Kandas v. 
Talukdabi settlement officer, 3 Boro. 
L.R. 2S8. 

Bchool-bulldingB. 

Not taxable under—Tax illegally levied, suit 
to recover—See MAD. ACT IV OF* 1884, s. 63, 
21 M. 367. 

Bolre FAoIas, Writ of. 

(1)—Scire Facias, Writ of—Suit upon torit — 
Non-joinder of ploinfijf—Pflrties,—Where a 
Scire Facias, was issued under the old Supre¬ 
me Court procedure At the suit of two, and one 
of them only sued upon it- Held, that the non¬ 
joinder of the other was a ground of non-suit, 
and that the objection might be taken at any 
stage, IssuB Ohunder Mundul v. Heirs 
OF Golam Ali, 1 lad. Jar. M.S. 249. 

Law as to—Ree EXECUTION OF DECREE- 
MODE OP EXECUTION, 9 C.L.J. 271 = 36 C. 
548 = 1 Ind. Cas. 168. 

See Limitation act, 1908, art. 183, 6 C. 
504 = 8 O.L.B. 28. 

Bcrtbe. 

(1)— Affesfing witrMe—Mortgage —Evidence 
Act (I of 1879), s. 69—Transfer o/Proper/*/ Act 
(IV of 1882), 8. 59— Writer of the deed. —A pat* 
son who is present and witnesses the execution 
of a mortgage-deed and whose name appears on 
the document, though he is therein described 
merely as the writer of the deed, is a compe¬ 
tent witness to prove the execution of the deed. 
He need not be described in the deed as an at¬ 
testing witness. Raj Nabain Ghosh v. 
ABDUB BABIM. B O.V.R. Wi. (30 A. 563. 

B.) 


Scribe—concluded. 

Signature of—Whether attestation— See AT¬ 
TESTATION, 6 N.L.R. 152. 

Signing in margin of bond—See DEED- 
EXECUTION OF DEEDS, 20 A. 632=A.W.N. 
1898, 148. 

Attesting witness—Of a deed—See TuANfi- 
FER OF Property act, 1882. a, 59, A.W.N- 
1897, 146. 

Mortgage signed not by mortgagor but by 
scribe for him—Mortgagor illiterate—Validity 
—See transfer of Property Act, 1882, 
BS. 59, 123. 24 A. 3l9. F.B. = A.W.N. 1902, 127. 

Sculptures. 

See ACT X OP 1870. s. 42. 16 M. 369, P.C. 
= 20 I.A. 80. 

Sea Customs. 

See ACT VIII OF 1878. 

Seals. 

This circular deale with use;; of small new 
seals. 25 W.R.H.G. Rules Ctr. Or Ho. 8, dated 
12th Hay 1876, p. 10. 

See MORTGAGE—FOBBCLOSURF,, 105 P.E. 
1889. 

Right of party to—up immaterial parts of 
documents—Affidavit of document, nature of— 
See PRACTICE AND PROCEDURE. 20 C. 687. 

Seal Warrant. 

Application for—To Calcutta S.C. Court—See 
LIMITATION ACT. 1908. ART. 182—STEP-IN- 
AID OF EXECUTION. 29 C. 580, 

Search. 

(1)— Crim. Pro. Code, ss. 165, 103— Search 
— Not calling inhabitants of the locality as 
witnesses—Not conducting search under his very 
eye—No illegality. —An officer in charge of a 
Police Station or an invesiigating officer con¬ 
ducting a search need not himself make the 
search, but has only to be present on the spot 
and exercise a general supervision over the 
search. An officer’s failure to call the inhabi¬ 
tants of the locality as witnesses to the search 
does not render the search illegal. SRI Sri 

Nadaduru Rajaguru Satagopalacbar- 
LU V. 8ATRUGHNA BEHARA. M.W.N. 1912, 
1111=23 H.L.J. 449. 

Recovery of articles seized by Police during, 
suit for—See CIV. PRO. OoDE, 1908, s. 80, 
A.W.N. 1907, 170=29 A. 567. 

Foe wroogful entrance and illegal—Of house 
—See Damages—Damages, suits fob, 24 
C. 691. 

Malicious search by police—Suit for compen¬ 
sation—Jurisdiction-SeePROViNCIAL SMALL 
CAUSE COURTS ACT. 1897, art. 35, oi. (I>, 
U.6.R. 1910, 40=8 Ind. Cas. 1168. 

House search by Magistrate—Tort—Statu¬ 
tory justifioation—See Tbespass, 13 C.W.N. 
468=9 C.L.J. 298=36 C. 483=5 M.L T. 367 
=3 Ind. OaB« 436. 


0. IX-98 
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Search Fees. 

Scale of fees tor search. &c., id the offices of 
the High Court, Appellate side. IV.R.H.C. 
Rules, p. 7. 

For searching for and producing documents 
not specified in summons — See CiV. Pro. 
Code, 1908, 0. XVI, t. is. 5 S.L.R. 44. 

Seaworthiness. 

See Bill OF Lading, 19 B. 639. 

See Contract—Conditions precedent. 
2 B.L.R. 0 0. 127. 

Secondary Evidence, 

See Evidence—Secondary Evidence. 
See Evidence act. i872. 

(1) —Confracfs torilien and verbal—Evidence 
—Acts of parties. —Evidence cannot be admit¬ 
ted in proof of a verbal stipulation to vary a 
written contract; nor is evidence admissible of 
the acts of the patties when it is given entirely 
and absolutely in support of such verbal stipu¬ 
lation. Madhab Chandra Roy v. Gangad- 
HAR Samant, 3 B.L.R.A.C. 83 = 11 W R. 450. 
(5 W.R. 63, R.) [Appl., 5 C. 300 = 4 C.L.R. 
419 : R., 4 B. 594.3 

(2) — Secondary evidence — Copy of copy.— 
When the original deed relied on by the plain* 
tifi was at the command of the defendant, and 
plaintiff was only obstructed in producing it 
by the recusance of the defendant, the very 
best secondary evidence to which the plaintiff 
could have recourse in lieu of it was held to 
be an authenticated copy filed in another case, 
by the defendant herself, and. as such copy 
could not, under the ordinary rules of Court, 
be removed from the custody of the Judge, it 
was held that there was no rule of law in 
Indian Courts of equity and good conscienoe to 
prohibit the reception of a copy of such copy 
under the circumstances. Mahbul ALl v. 
8RIMATI Masnad Bibi, 3 B.L.R.A.C. 54 = 11 
W.R. 396. 

Secretary. 

Club—Rights and liabilities of Secretary- 
Club, 20 A. 497. 

Goods supplied to the member of a non- 
proprietary club—Suit in the name of the— 
alone—See CLUB, 14 M. 362. 

Personal liability—Principal and agent—Seg 
Club, 16 P.R. 1891. 

Unregistered Society — and Depositor_ 

Personal liability of— See CLUB, 11 P.R. 1892. 

Principal and agent—Liquidator of Company 
—Advances and disbursements by Secretaries 
and Treasurers of Company—Lien on property 
of Company as against other creditors—Sec 
Contract act, 1872, ss. 171, 217.222, 13 b 
314. 

Suit against—Of society for rent of premises 
let—Secretary when and how far liable as agent 
—Indian Contract Act, IX of 1872, s. 230— See 
RIGHT OF SUIT—General, 22 B. 754. 


Secretary- 

Contract—Liability of the—Of a Club on a 
contract entered into on behalf of the Club- 

See Right of Suit — Miscellaneous, 
A.WN. 1898. 138. 

Suit for subscription—, whether competent to 
sue—See Right of SUIT—Miscellaneous, 
10 C.L.R. 197. 

Receipt given by Secretary of club to member 
for Club bill—See Stamp ACT, 1879, sch. II. 
act. 15 (6), 10 M, 85, F.B. 

Secretary of State. 

See Civ. PRO. Code, 1908, s. 80. 

(1) — Act of State Liability of the Secretary 
of State to besued. —The removal of a Municipal 
Commissioner, under s. 9 of the Town Improve* 
moots Act, is not an Act of State, as it is done 
under the sanction of the Municipal law, and 
as the East India Company would have been 
liable under such circumstances, to be sued in 
Her Majesty’s Courts, the Secretary of State is 
liable to be sued in these cases. VIJAYA 
RAGA VA v. SECRETARY OF STATE FOR INDIA, 
7 M. 486,,F.B. [R., 6 Bom. L.R. 131. 93 
P.R. 1908 = 164 P.L.R. 1908 = 133 P.W.R. 
1908.) 

(2) —Secretary of Stale, how far liable for 
negligence of Government servants—Liability of 
the East India Company, the Crown and the 
Secretary of Slate for India in respect of acts of 
Government sernonfs.—The Secretary of State 
for ludia in Council is liable for damages caused 
by the negligence of Government servants, if the 
negligence is such as would render an ordinary 
employer liable. The liability of the East India 
Company, the Crown and the Secretary of State 
for India in Couocil discussed. THE PENIN¬ 
SULAR AND Oriental steam Navigation 
C o. V. The Secretary op State for India 
IN Council, 5 B.H.C. App. l = Bourke A.O, 
C. 166.[2?’.. 11 lod.Cas. 58 = 6 8-L.R. 82; Cons., 

5 M. 273; Ezpl., 12 0. 445 ; R., 18 W.R. 124. 

1 C. 11 = 24 W.R. 309. 4 M. 344, 20 C. 51. P. 
B., 3 S.L.R. 59, 5 L.B.R. 163, P.B. 39 C. 
615 = 16C.W.N. 362=15 O.L.J.633 = 7 A.L.J. 
585 = 13 Ind. Gas. 965 = 1912 M.W.N. 65. D., 3 
A. 829 = 1 A.W.N. 87=6 Ind. Jur. 323.] 

(3) —Suit against, by dismissed Government 

servant—Power of Crown to dismiss servants at 
will for salary and declaration of right to 

pension, whether maintainable. —The Crown 
has the power of dismissing its servants at will, 
and 00 authority roprdaoQtiDg the Crown is able 
to contract with its servants, so as to deprive 
the Crown of the enjoyment of that power, and 
such power can be ezoladed and restricted only 
by an Act of the Legislature* Consequently, it 
is not sufficient for the plaintiff to merely allege 
a contract restricling the said power without 
referring to any statutory enactment exempting 
him from the liability imposed by law, on those 
who are engaged in the servioe of the Grown, 
and a plaint, therefore, alleging that the Gov¬ 
ernment wrongfully and illegally dispensed with 
his services and claiming arrears of salary, with 
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Secretary ot State—con^inMii. 

a deoleration that he was entitled to a pension, 
does not disclose any cause oi action enforceable 
at law. A.E. VOSS v. SECBETARY OP STATE 
FOB INDIA, 33 C. 669. [R.. 31 B. 86=8 Bom. 
L.B. 904.] 

{i)—Parties — Suit to set aside sale for 
arrears of revenue under Public Demands 
Becovery Act (I of 1895, B. C.)’-~Secretary of 
State lor India in Coune^i^—In a suit to set 
aside a sale eSected under the provisions of Act 
I of 1895 (B.C.), the Secretary of State for 
India -in the Council is a necessary party. 
GOBINDA CHANDBA SHAHA V. HEMANTA 
KUMARI Debi, 31 G. 159 = 8 C.W.N. 697. 

(5)— Secretary of State, addition of, as a 
parly—Civ. Pro. Code, ss. 32 ond 434.— S- 424 
of the Code does not preclude the addition of 
the Secretary of State as a necessary party 
under s. 32 of the Code. Bad MOKOOND 
LALLv. JIRJUDHUNROY, ec. 271 = 110 L R. 
466. 

Protection afiorded to judicial officer acting 
in his official capacity—Extends to Secretary of 
State for India in Council—Rre ACT XVIII OF 
1050. 59 P.W.R. 1908. 

Liability of—in damages for default of Post 
Office recovering the amount due on a value- 
payable insured parcel— See ACT VI OP 1898. 
e. 34. 15 M L.J. 226 = 28 M. 213. 

Decree annulting illegal-sale not res judicata 
—Secretary of State not a necessary respon¬ 
dent—See Ben. ACT XI OF 1859. SB. 3, 6, 33. 
26 0. 833. P.C. = 25 I.A. 61-2 C.W.N. 513. 

Contractor employed by Government and 
liceneed by Calcutta Municipality-ObsCruciion 
in public way— Liability of corporation for 
breach of—Statutory duty—Liability of— See 
BEN. ACT IV OP 1976, 6S. 189, 191. 213. 252. 
IOC. 445. 

Se« Mad. ACT IV OP 1884, a. 169, 15 M- 292. 

Suit against'-Plaint—See CAUSE OF ACTION, 
4 0.0. 29. 

See Cession of Bbitish territory, i 6. 
367. P.0.-8 I. A, 102-1 A.C. 322, 10 B.H.C. 
37. 

Act whioh is ultra vires of the. whether may 
be repudiated—See CiV. Pro. CODE, 1909, 
0. XLI, rr. 5,6.15 O.W.N. 476-18C.L.J 365. 

See COSTS-Taxation of costs, 16 m. 
405. 

See CROWN DEBTS, 5 B.H.C.A.C. 23. 

finit againat — Nominal defendant — See 
Jurisdiction - causes of Dubisdiction, 
14 0. 256. 

Suit againat Government eo nomine—Local 
Oovarnment party sned — JarUdiotion at 
nlaoo of oaoae of action—See lUBiSDiCTiOM 
—OAU8BS OF JUBIODIOTION, 1 M.B.C. 266. 


Secretary of Hata—concluded. 

Whether trust c.an be imposed upon—by tbe 
Registrar of Stidder Dewani Adawlut orbHigh 
Court—Li.-^hility of—to negligence of Comp¬ 
troller-General and limitation applicable to a 
suit based on f-ueh liability—Sre LIMITATION 
ACT. 100?. 10. art. 48. 9 C.W.N. 443 = 32 C. 

799. 

Suit- bv act-nt against—tor India—See LlMl- 
T.AllON ACT, 1003, arts. 115, CO. 14 C. 256. 

See PakTIES TO SUIT—GKNEkAL, 9 C. 271 
= 11 C.L.R. 4?C. 

Suit t<> ?et ,1: ide c^.venut;—Sale—If necessary 
party—Sf f'AUTlKS TO SUIT—CiENER.yL, 7 
C.W.N. 377. 

Land docl.'iied by Magistnito to bo public 
thoronpbfare—Suit againat Magistrate as de- 
fend.int—ArAOiidnicnt of plaint allowing eub- 
stitatioii of — As defendant- See PLAINT— 
AMENDMENT OF I'LMNT. G B. 670. 

Plaint lilcd as against MagUtrato, amend¬ 
ment of. suh-titutiOi; — As defendant— See 
PLAINT— Af.U'lNDMENT OK I'LAINT, 6 B. 
672. 

Suit for damagts foe breach of contract 
agiiusl—for India-Scr PUOVJNCUL SMALL 
Cause CouuTS act. 1387. scb. If, art. 3. 5 
O.C. -40.3. 

Suit agaiust—Illegal levy of import duties by 
a Collector—Jurisdiction —See RIGHT OJ?' SUIT 
— ACTS DONE IN EXEKC/SE OP SOVEREIGN 
POWERS. 4 M. 341. 

See Small Cause Court — Mot’ussiL, 
JURISDICTION OP—GENERAL, 17 0. 290. 

See SrBclKiC RELIEF ACT, 1877, s. 42. 19 
M. 292. 

Secretary of State for India In Council. 

(1) —5u»/ against Secretary of Stale for India 
in Gouacil — Plaint not disclosing cause of 
action against defendant —Dismissal of suit. —In 
a suit agaioBt tbu Soccot'-ry cf State for India, 
tbeallegatiooa in tho plaint were, that in order 
to realize a fine imposed upon a third person, 
certain goods belonging to the plaintiQ were 
wrongfully seized by the police, and that, while 
these ariioles were in the custody of tbe Court, 
tbe Magistrate lejectod an application by tho 
plaiutifl for their release. After stating these 
facts, tbe pUintiU claimed these articles, or if 
they bad been koM, R^. 10 as their value, from 
the Secretary of State- Held that the plaint 
disclosed no cause uf action against tho Secre¬ 
tary of State, who was not alleged ever to 
have been in poesesHion of them or to have any 
connection with them in any way whatever. 
THE BBORETARY OF STATE FOR INDIA IN 
COUNCIL V. 8UKHOEV, 21 A. 841, F.B. = A, 
W.N. 1699, 181. 

BmU. 

Bights of rival—Sra WORSHIP, 5 M. 304. 
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Seauudeiabad Caiitonmeiits. 

0—5. U30. Civ. Pro. Code, 1S32—British 
Canionment of Secunderabad. —For the put- 
pobo of fi. 380, Civ. Pro. Code, the British Caa- 
toriiuent o‘Secunderabad must be regarded as 
boiMg a place ou'^ of British lodia, HOSSAIN 
Al,[ MUi/.A V. AUID ALt MIBZA, 21 C. 177, 

Security, 

See Secukity Koa costs. 

fll —Security irovi reipondents -—After an 
appeal hud bocu assorted from a decree of the 
Court at Madras, the appellant had 
applied to that Court under s. 4 of Reg. VIII 
of l8l8. f>nd the Circular Order of the 21st 
Sei'tember, 1826, for m order calling upon the 
respondents, who had been in possession of the 
estates in disputo hefere the iustitution of the 
suit, to give .--'.eourit? as prescribed by that 
Regulation. The .Sudder Court refused the 
application as not boiug witbm the provisions 
of the Regulation. (Jpoo petition, the Judicial 
Committee declined to interfere as there was 
no allegation of wasto by the respondent in the 
petition. Quiere. — Whether there is any 
jurisdiction in tbo Judicial Committee under 
3. 3 of Mad. Reg. Vlil of 1813. NAQALUTCH- 
MME UMAIAL V. GOl'OO NADARAJA CHETTY, 
6 U.l.A. 309 = 1 Sar 343. 

(2)— decree:—Execution — Attach’ 
nient of properly—Morigage-^Belease—Punjab 
Cwil Code, Part H. s 5, para 23.—Under 
para 23, s. 5 of Pact II of the Punjab Civil 
Code, a judgment-creditor is entitled to demand 
security when the Court directs the judgment- 
debtor to pay ihodeccee amount in instalments. 
Where the Court releases the property attached 
in execution of such decree, on tbs judgment- 
debtor promising to pay the decree amount by 
instalments, without taking any security mere¬ 
ly because a mortgage of the attached property 
was set up, it is illegal .i,Qd it is open to the 
Chief Oevii't to revise .-luch order and order an 
enquiry into tho mortgage set up. If security 
is not given, then, the ittacbed property might 
be brought to sale, hut no sale need take place 
until the dalo hxed fer payment of the instal- 
merits. JAYARAU D08S V. DEWAN HUKUM 
Ohand. so P.R. 1866. 

This circular dcalp with securities taken from 
ofiUcets entrusted with public mouoy. Rev. Cir. 
Mo. 4, 25 W.R. Rev. Cir. 13. 

Stay of exoculion of decree—Amount of secu¬ 
rity required—Questions relating to execution 
—Reference to High Court under s. 617, whe¬ 
ther can be made in such proceedings— See 
APPEAL — Decrees and execution of 
DECREES. 12 B. 30. 

Appeal to Pnvv Council-Extension of time 
for giving security—See APPEAL TO PRIVY 
OODNOiL—P ractice and Procedure, 6 a. 
250, P.B.=»A.W.N. 1884, 71. 

Giving—in appeal — Exteueion of time— 
Powers of Court—See appeal to PRIVY 
OOuNciL—P ractice and Procedure, lo C. 
557. P.0.=111.A. 7. 


Security—conftnwed. 

Liability of third parties giving security for' 
mense profits—Sec APPEAL TO PRIVY Coun¬ 
cil-Stay OF EXECUTION PENDING APPEAL,. 
19 M. 140. 

Appeal to Privy Council—Security from suc¬ 
cessful party—Sec ATTACHMENT—ATTACH¬ 
MENT FENDING APPEAL, 3 B.L.R.P.B. 45=» 
12 W.R. 16. P.B. 

For judgment-debtor applying to be declared 
insolvent—Discharge of surety on judgment- 
debtor applying in a month—Order against 
surety for realization of security amount—Ap¬ 
pealability of order—See CiV. PRO CODE, 1908, 
ss. 47, 52. 145, 55. 13 M.L.J. 484. 

For filiug application by judgment-debtor tO’ 
be declared insolvent—See CiV. PRO. CODE, 
1903, s. 55. A W.N. 1907. 120 = 4 A.L-J. 437 = 
29 A. 406. 

Loan of security of pension—Liability of 
pension -Attachment—See ClV. PRO- CODE, 
1909, 3. 60, A. W.N. 1881, 147. 

For safe custody of property attached in 
execution—Realization by summary process— 
See CIV. Pro. Code. 1908, s 145 and 0. XXI, 
r. 43. 13 C.P L.R. 104. 

Refund of—Powers of Coutc—See CiV. PRO. 
CODE. 1908. 0. XLI, r. 5. 2 M.W.N. I911. 432. 

Appellate Court can call upon the respondent 
to furnish for the due performance of any decree 
which may be made on appeal notwithstanding 
that the lower Ccurt’s decree has been already 
executed—See CiV. Pro. Code. 1908, 0. XLI, 
rr. 5.6. s. 104, 0. XLIII, r. 1. 3 C.L.J. 67 = 83 
C. 927. 

For due performance of appellatedecree. suit 
for enforcement of—Sec OlV.PRO. CODE, 1908. 
O. XLI. r. 6. 23 C. 212. 

Case when fit for security for costs of appeal 
being taken—Sec CiV. PRO. CODE, 1908. 
0. XLI. r. 10. 16 C.W.N. 119. 

Appeal to Privy Council—Failure togive— See 
CIV. PRO. CODE, 1908. 0. XLV, t. 7. A.W.N. 
1881, 76. 

See Contract—Illegal Contracts, ll 

B. 56C. 

For performance of decree—Deposit—Execu¬ 
tion barred by limitation - See DEPOSIT IN 
COURT. 2 C.L.R. 206. 

See EXECUTION OP DECREE—MODE OF 
EXECUTION. 19 B. 578. 

Application for setting aside ex parte decree 
—Where security is requited on such applica¬ 
tion—Whether such security should not be 
excessive—Whether such security should not 
be iu excess of tbo value of the mortgaged 
property in suit—See Ex PARTE DECREE, 14 
Bur-L.R. 214. 

Deposit of stolen Note as security—Deten¬ 
tion by Public Debt Office—Claim to return 
note upon suit for recovery of debt—See GO¬ 
VERNMENT Promissory note, 6 0.664=5 

C. L.R. 566. 



m 


THE ALL INDIA DIOEBT. 


362 


Beonrity—continufd. 

Nec^aity for faroisbiDg—When judgment- 
debtor has once applied to a proper Court for 
insoWenoy—See INSOLVENCY—INSOLVENCY 
UNDER OlV. Pro. code, 9 O.C. 42 <B). 

From administrator of Hindu estate—Per¬ 
sonality— See LETTERS OF ADMINISTRATION. 

1 Ind. Jur. N.8. 229. 

Suit to recover money deposited as security 
for pajrment of rent—Limitation— See LIMI¬ 
TATION ACT, 1908, art. 120, 13 O.C. 286 = 8 
Ind. Cas. 370, . 

Deposit of—Deposit made with third person 
under the master— Servant dismissed from 
service—Right to deposit—See MASTER AND 
Servant, 12 Bom. L.R. 780. 

Diminution of mortgage—Omission of mort- 
^gee to claim equivalent—Suit for redemption 
by mortgagor—Claim by mortgagee for com¬ 
pensation for loss of security, maintainability 
of—See Mortgage—Redemption, 27 a. 
813=A.W.N. 1904, 273=1 A.L.J. 715, 

See Mortgage— Sale op mortgaged 

PROPERTY, 20 W.R. 253. 

Decree in cross-appeal, petition for leave to 
appeal from—Grant of leave without further— 
See PRIVY Council, practice op special 
leave to appeal and to defend appeal, 
19 A. 95 = 23 I. A. 167, P.C, 

To be furnished by executor— Amount of 
security-See PROBATE AND ADMINISTRA¬ 
TION ACT, 1881, 8. 78, 1 C.L.J. 190. 

Furnishing of—Urader s. 17 of the Provincial 
Small Cause Courts Act is a ccndiiioo prece¬ 
dent to the entectainmdot of an applicaMon 
to set aside an ex parte decree— See PRO¬ 
VINCIAL SMALL Cause Courts act, 1887, 

B. 17, 3 A.L.J. •318=A.W.N. 1906. 93 = 28 A. 
470. 

8. 17, Provincial Small Cause Courts Act (IX 
of 1877)—Deposit of decree amount or tender 
of security—Oocdition precedent to grant of 
new trial—See SMALL CAUSE COURT, Mo- 
FDBBiL, Jurisdiction op—practice and 
PROOBDURB. 18 0. 83. 

Stamp-duty payable—Seoutit; for due ful- 
fllment of dutiee as oasbier— Sec STAMP ACT, 
1899, 6. 26, eob. I, arts. 57 (6) and 62 (e), 27 
M. 71. 

See BUCCBBSION CBRTIPICATE act, 1860, 

1 Agra Mis. 6. 

Security—Appeal—Review—See SUCCESSION 
OBRTIPICATB act. 1860, 8S S. 6, 1 A. 287. 

To be furniabed under Act VII of 1889— 
Whether fixed deposit in a Banh- is a— See 
BUCCBBSION ObRTIPICATE ACT. 1889. ss. 3 
(2), 8 and 9. A.W.N. 1906, 94 = 28 A. 477. 

See SuocBBSiON Obrtipioatb act, 1869, 
w. 6, 19,19 M. 199. 

SM BUCCBBSION OBBTIFICATB AOT, 1889. 
«. 0. X9.19 B. 700. 


Security— concluded. 

Sale of properties given as—Mortgage -- 
Transfer of Property Act. sy- 67 and 00—6'«:‘e 
TRANSFER OF PROPERTY ACT, X882, ss. 58. 
67, 99, 9 C.W.N.372 = 32 0. 494=1 C.L.J. 118-. 

See Will — EXECUTION. P.L.R. 1900, 
p. 251. 

Secnrity Bond. 

(1)—Securifp bond — Considei alwn, failure 
— Voidability. —Where tbc respondent oxecuiod 
a security bond in respect of certain debt in¬ 
curred by bis father under <i previous bond, the 
consideration of the security bond being the 
withdrawal of a criminal prosecution against 
the re^ipondeot’s brother by the .appellant, '>uf 
(he High Court held that the ciTonco could '.mt 
be legally compounded and ordered bis trial tc 
be proceeded with, held, that the crusideraUon 
for (be surety-bond beiog the release of tbc ree- 
pondent’s brother from crimical prosecution, 
and that consideration baviog failed, iho surety 
bond was bad for want of consideration. llET 
Ram v. debi Prasad. A W.N. 1881, 2. 

{‘i)—Security bond for payment of rent— 
Costs of Revenue suit,—Where a security bond, 
charging immoveable property for payment df 
rents, does not provide for payment of costs of 
suits in Revenue Courts, such costv cannot be 
charged on the property :js againt’: a subse¬ 
quent incumbrancer. Bahu LaL v, TSBRI 
PRASAD NARAIN SINOH, 2 A 682, F.B. 

(Z)—Right of suit—Suit on behalf of deceased 
lunatic's estate-Court of fVards — Security 
bond — Frame of suit—J'affies.—In Di'cembct 
1867, one L entered into .a security bond by 
which be undertook to be answerable to the 
Court of Wards for any default in t-bo payment 
of rent which S might make in performing a 
stipulation in a certain cooiract of lease which 
L, as recited in his security bond, bad himself 
perused and had satisfied himself with regard 
to it. The lease was made to M who was des¬ 
cribed as manager under tibo Court, of Wards of 
the estate of B, deceased. M brought a suit 
I on the bond against S and bis bcothei*. Eelu 
I that the defendants were not lubie and that 
1 the suit was not properly framed. Tbo suit 
I should have been brought, as to arreiits 
^ accciitog due during the lifetime cl B, by bis 
personal repiescntativo ; and a.- to arrears due 
j after B’s death, by the successor of B, M. not 
I being in either position, was not entitled to 
j sue. 8YUD Mahomed ABDUL Hyr v. Lun- 
JEBT SINGH, 13 B.LB App. 14=22 W.R. 
200 . 

e 

See APPEAL TO PRivjf Council- MiecEL- 

LANBOUS. 14 C. 402. 

See ClV. Pro. CODE, 1908, O. XLI. r. 5, 30 
C. 1060 = 7 O.W.N. 914. 

See STAMP ACT. 1879. sub. 11, art. 12 (5). 
3 A. 788, P.B. = A.W.N. 1891, 74. 

Caneellatioo of—See SUOOBSSION OBBTiFi- 
CATB ACT. 1889, s. 9, 6 P.L.R. lOOl. 
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Security Bond—conc^wried. 

Wucre a security-bond amouuU to a mort- 
it caunot be realized in execution bv sale 
of secured property—Suit under s. 67. Transfer 
of l-'ropurty Act, necessity foe— See TRANSFER 
OF PltOPERTY ACT. 1882, S5. 58, 67 99, 9 
C.W.N. 372-=32 C. 491 = 1 C.L.J. 118. 


Security for Costs. 

See Civ. Pro. Code, 1908. O. XXV, rr, 1, 2, 
O. XLI, r. 10. 

(1)—iS. 380 (2), Oiv. Pro. Code,1882. scopeand 
object of—Act JV of 1688, s. 5— Interpretation 
Of Statutes—‘ M.ay "and " shall."—The object 
;oI 8. 380, Oiv. Pro, Code. 1862, is to provide for 
the protection of defendants in certain cases 
Wfu re. in the event of success, they may have 
a difficulty in realising their costs. The 
latter clause of a. 380 vvas introduced by 
the Debtors Act (VI of 1836). which prohibits 
the arrest or imprisonmeut oi a waman in 
execution of a decree for money, .vod it is to be 
observed that it is only in suits for money that 
the power giton- under this clause of the section 
can bo exercised. The power given to the Court 
under this section is discretionary and one 
which the Court ought or ought uot to exercise 
accordiug to the circumstances of each case; and 
unless it is shown that the exeroise of the power 
is necessary for the reasonable protection of 
the defendant, the Court ought not to interfere. 
(17 C. OlO.'Appr.) It would be uuduly straining 
the language of the section to bold that a 
plaintiff, beiug entitled uudor a will to a 
beneficial interest in a part of the surplus 
income derived from immoveable property, 
becomes thereby possessed of “sufficient im¬ 
moveable property ” within the meaning of 
the section, hi the goods of PREMCHAND 
MOONSHEE, 21 C. 882. {Appr , H B. 602 = 
10 Bom. L.R. 337.1 

{2)—Appeal -Securityforcosisfrorn appellant 
-^Practice—Civ. Pro. 'Code, s. 549.—Upon a 
question whether or bow far the mere poverty 
of the appellant is sufficient ground for taking 
security from him for costs of appeal, Justice 
Mahmood, J., nttet discussing tho Indian and 
English OASes. held that the mere poverty of the 
appellant should not be the solo ground for 
requiring security and that the grant should be 
discretionary and dependent upon the circum¬ 
stances of the ease. A.TUBULNhSSA v RiASAT 
Husain, A.W.N. 1888, 46. 

{3}—Security for costs — Disciefion.—The 
Court has a discretion to order j^ccurity for costs 
to be given not only where it doubts the 6ono 
fides of the defence, but also when it con¬ 
siders that matter of defence is raised, which 
does not appear to be .strictly necessary, though 
it is not such as the Court ought tc disallow. 
VONLINTZOY V. NARAYAN SlNOH, 6 B.L.R. 
App. 64. 

{i)—Security for costs—Delay in applying.— 
Applications for security for costs already in* 
ourred and the probable costs of the appeal 
must be made promptlji uot only oa the ground 


Secarity for CostB-^contimied. 

that the respoodeot should apply for security 
for costs before he incurs them, but on the 
ground that it i.s unreasonable that security 
should not be applied for till the applicant has 
incurred the costs of the appeal. BhobonaTH 
Lahiri V, Radhaprosad Lahiri, 5 C.W.N. 
119. [F., 17 M L J. 593.] 

(5) — Jppellanl —Costs— Security for costs .— 
In csecctsing discretion under s. 519 of the Civ. 
Pro. Code, 1882, the appellate Court may well 
be guided by the provisions of s. 380 of the 
Code. Ramsing v. Balubai, 5 Bom. L.R. 
661. 

(6) —S. 549, Cii\ Pro. Code. 1882— Security 
for costs^^Practice and Procedure, —The Court 
has power to require ao appellant from an 
order under a. 214, Civ. Pro. Code, J882, to 
give seourity for che costs of appeal and of the 
original suit. Dagdu v. CHANDRABHAN, 1 
Boro. L R. 837 = 24 B.314. 

Security for costs—Appeal—Civo pro. 
Code, 1859, s. 342.—The appellate Court is 
competent to order the appellant to furnish 
security for the costs of the appeal, but not lor 
costs of the original suit BamaSUNDARI 
DASI V. RaMaNARAYAN MITTER, 7 B-L.R. App. 
59. 

(0)“Civ. Pro* CodCy s. 549—CotrW should be 
supplied with full in/ortimfion.—Where security 
for costs is asked for by a respondent, which, if 
ordered and not found by the appellant, results 
as a matter of course, in the appeal being 
struck off, it is essential that the Court should 
be supplied with the fullest inforinatioD and 
the most complete materials on which to base 
its formal opinion as to whether security for 
costs can or oaonot properly be demanded. 
Gaura V. Jhabbi Lal, A.W.N. 1886. 64. 

(9J—Act VIII of 1869, 342, 345, 346— 

Costs of appeal—Security when can be demand^ 
ed—Pauper appellant—Security—By the ex¬ 
pression before the appellant is called upon 
to appear and answer, in s. 342 of Act VIII ol 
1959, comparing the same with the use of 
similar words in the subsequent sections, espe¬ 
cially ss. 345 and 346, is meant not the date 
mentioned in the notice, but the date on wbioh 
the appeal is called on to be heard, and the 
Court has a discretion, at any time before the 
bearing of the appeal, to make an order 
demanding seourity for costs. [R., 3 M. 66.] 
Where the appellant, by his own statement, is 
a pauper and utterly unable to meet the costs 
which the respondent will have to inour^ and 
it appears that other persons, who are presu* 
mably able to furnish, the necessary security, 
are interested in the matter, it is only reasona¬ 
ble to give the respondent some security foe 
his costs in the appeal. JOOENDRO Deb ROY- 
KDT V. PUNNINDRO DBB ROYKUT, 18 W. R* 
102. [R., 7 A. 642 = A.W.N. 1886, 127.] 

(10)—Civ. Pro. Cede^ 1882, s. 649—Seciiriftf 
for costs by appellant—Bombay High Court 
Buies, 1885, BuU 190.—Under Rule 190 of 
of the Bombay High Court Rules, 1885, an 
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Seourity for Coita— 

appellant must deposit. wHh the memorandum 
of appeal, Rs. 500 as seourity for coats of the 
respondent. This is the general rule applicable 
to all cases, irrespective of any consideration as 
to the probable coats of the appeal. A very 
strong case should be made out before the Court 
is asked to depart from this ordinary rule. 
Where an appellant residing nithin the Court’s 
jurisdiction has been ordered to pay the costs of 
the original hearing and has not obeyed the 
order, he cannot be required to furnish security 
for such costs before the heating of the appeal, 
unless his conduct in not paying the costs as 
pec order of the Court is proved to be vexatious 
—that is, such as indicates a wilful determi¬ 
nation on his part not to obey the order of the 
Court. The fact that the appellant did not 
p«y the costs owing to his inability todoso; 
would not make his conduct vexatious. 
ABMBD bin &HAIK ESSA KALIFFA v. SHAIK 
ESSA bin KALIFFA, 13 B. 498. CH., U.B.R 
1892—1896, Vol. II, 279.] 

(U)—Secttrifp /or costs—Appeals—Affree 
tnent to deposit securitp—Failure to make 
deposit.—An order wse made by the Court 
(pursuant to an agreement boiwcen the parties 
after a decree for the plaintifil that the 
defendant who had appealed should pay into 
Court, to the credit of the cause, a certain sum 
of money for decree, costs, etc., including a 
sum of money foe costs to be incurred on appeal. 

On an application by the plaintifi that the case 
be struck cS for default of deposit, and that 
the defendant pay costs already incurred at the 
time of tbe application, it was ordered ibat the 
defendant should deposit a sum to cover costs 
of the future appeal, and that in default, the 
case should be struck oS, although the sum¬ 
mons to show causo was not in poiut of form 
to that effect ELIAS v. CBUCKERBUTTY, 

1 lod Jur. N.S. 223. 

(12i—Security /or costs—Suit by /emale — 
Oiv. Pro. Code (1882), s. 380-Discretion o/ 
Court.—The Court has a discretion in exer¬ 
cising the powers conferred by s. 380, Civ, 
Fro, Code, and it will not order the plaintiff to 
give security unless grounds are shown tending 
to shew that the defence is true, ShaMA 
&UNDARY DASSBB V. BA8B BEHARY DHUR, 

8 C.W.N. 788. 

(18)—Practice— Ooinder of parties,—Where 
it appears that the plaintiff in a suit' sues on 
behalf of another person, not on the record, the 
ordinary praotice is to requite seourity for costs 
and stay prooeedinge until the same is given 
or to make suoh patty a party to the suit. 
BAM COOMAB COONDOO V. Ohunder Camto 
MOOKBRJEE, 3 0. 388, P.0.->4 1.A. a8«-8 
8»f. 874. 

{li)—8$eufily tor costs from ptainU^ — 
Orottnds.—The Ooort will oeitainly requite 
Noutlty for costs, if it finds that the pleiotiff 
if not the reel litigent, bat thet he ie only a 
BfBPpet in Ute bends of oAers, bat notf merely { 


Security for Costs—conttnusd. 

from the fact that he is a poor man and has dis¬ 
posed of a portion of his interest in the subject- 
matter of the suit for oartying on the suit. 
KBA.JAH AS3ENOOLLAJOO V. SOLOMON, 14 
C. 933. [R . U.B R. 1892—1896. Vol. II, 
279.] 

(15) — Nominal plaintifi—Beal plaintiff — 

Security for costs by person not a party to suit. 
—If a person who has an interest in having a 
question decided puts forward another to have 
it tried in a suit in his name, but tbe person 
putting the nominal plaintiff forward is the 
substantial plaintiff in tbe case (as where a 
landlord puts forward his tenant to dispute a 
claim of a right of way), the Court has power 
to and would require tbe real plaintiff, ibough 
not appearing as such, to give security for the 
costs. CHUNDERKANT MOOKEIMEE V. RAM- 
COOMAR KOONDU. 13 B L R. 930=22 W.R. 
138. 2 C. 233 ; R,. 19 B. 717.] 

(16) -S5. 549. 551. Cti. Pro. Code, 1882— 
Application for ordering appellant Co give security 
for costs of appeal on the ground of his poverty.— 
Where the respondent filed an application that 
tbe appeilani might be required to furnish 
security for the costs of tbe appeal, on tbe 
ground that be was nob possessed of sufficient 
means, field that, under tbe circumstances of 
tbe case, tbe Court ought not to call on the 
appellant to furnish security and ihat tbe appli¬ 
cation should be refused. UEWETSONS v. 
DBAS. 21 C. 526 

(17) Statute —11 and 12 Vict ,c. 21.8.73— Act 
VI1IoM959. 8. Bi‘i-Applicability- Orders of 
Commissioner of Insolvent Court. —8, 342, Act 
VIII of 1859, does not apply to appeals from 
orders of the Commissioner of the Insolvent 
Coucl. Tbe appeal fiom an order of a Com¬ 
missioner is given by s. 73 of tbe Insolvent 
Act. Tbe Court cannotimpose cn tue appellant 
a condition that be shall give security for tbe 
cost of such an appeal. In the matter of 
RAMSEBAK MISSEB, 9 B.L.R. 179. [R., 17- 

B. 331.] 

(18)— Appeal — Poverty—Civ. Pro. Code, 
1662, 8. 549.—Security for coats ought not to be 
demanded from the appellants, on the grounde 
that they arc without means and a third per¬ 
son has advised or even incited them to bring 
tbe action, when it is not shown that tbe third 
person is tbo real litigant fighting under cover 
of the appcllantB. Tbe difficulty of getting at 
a female appellant is not sufiicieot reason for 
requiring the active appellants to safe guard 
tbe respondent’s possible costs- MUHAMMAD 
HUSAIN V. AHMAD BAKHSH. A W.M. 1886» 
286. 

il91—5.81, Act VIII of 1859—Appeal to 
Privy Cottnc*!— Security from successful party. 
—During the course of a suit for damagM, 
plaintiff applied that security might be reqair- 
ed from tbe defendants under a. 81, Act VIII 
of 1B59, and, on their failure to give it. their 
property was attached. Plaintiff’s suit was 
decreed in tbe first Court, bat dismissed on 
appeal by tbe High Court. He then appealed 
to the Privy Oooooil and prayed to the High 



367 


THB ALL INDIA DIGEST. 


366 


Security for Costa— continued. 

Court either to coatinue the attachment, oe to 
tequire security from the defendants, pending 
ihe result of the appeal. Held, that the Court 
was not competent to adopt either course. In 
re Ditta Habakman SINGH. 3 B L R, F.B. 
43 = 12 W.R. 16, F.B. [Appr., 4 B.L.R. O.C.92: 
R.. IIP.R. 187I.J 

(20) — Plaintiff leaving India before decision 
of case — Defendant's application to Court to 
take security for costs — Judgment against 
plaintiff on default of security — Court of ap¬ 
peal not competent to pass order calling for 
secnrifp.—Where a plaintiff leaves the country 
before the deoision of the case, the defeedant is 
entitled to apply to the Court to take security 
for costs before deciding the case, and, where 
no such security is furnished, the Court will 
pass judgment against the plaintiff by default. 
If, however, the defendant does not have re¬ 
course to the remedy under s. 35 of Act X of 
1839| it is not competent to the Court on ap¬ 
peal to pass an order calling for further secu¬ 
rity for the costs of the lower Court which can 
at any time be realised in execution. In re 
the petition of THE Calcutta and south 
Eastern railway CoaiPANY, 8 W.R. 217. 

(21) ~C'iu. Pro. Code, 1859, s. 34— Security 
for costs of sMtf. — Where a plaintiff resident 
outside the jurisdiction of the Court in which 
the suit is filed has lease-bold property situate 
within the jurisdiction of the Court, held that 
such property is “immoveable property other 
than the property in suit” within 8.34, and 
that, therefore, security for costs cannot be 
ordered. ULLMAN v. THE JUSTICES OF THB 
Peace for C.4LCUtta. 7 BX.R. Ap. 60. 

{22)—Appellant not residing out of British 
territortes—High Court whether competent to 
demand security for costs from, subsequent to 
issue of notice of appeal. — In this case the 
question first aro^e for consideration whether 
the High Court bas authority to demand secu¬ 
rity for costs from the appellant (the case not 
being one iii which the appellant resides out¬ 
side the British territories in India) after the 
issue of summons, i.e , notice of the appeal. 
But the High Court simply expressed that they 
bad considerable ddubt on the point and left 
the question open, because it was not necessary 
to decide it expressly for the purposes of the 
case. HUP.tZUTOOLLAH CHOWDRY v. HU- 
MEEDHUR ROHMAN, 6 W.R. Ule. 123. 

(23)—Srenrify for costs — Extension of time 
-Rejection of appeal—Civ Pro. Code, 1882, 
s. 549.—Where the High Court orders an ap¬ 
pellant to give security for costs, the Court 
may extend the time within which it orders 
the security to be futnisbed, if an application 
is made with that time ; but if the security is 
not given within the time ordered by the Court, 
and no application is made within that time 
to extend the time for giving security, the Court 
is bound by s. 549 of the Civ. Pro. Code to re¬ 
ject. the appeal. BUDRI Narain v. Shbo 
KOB fe. 11 C. 716. (I A. 687, Appr, <£ P.) 


Security for Covta—continued. 

[Reversed ou appeal, 17 C. 512= 17 I. A. 1, 
P C. ; R., 16 B. 263. 15 M. 384, 19 A. 240, 
21 B. 576. 6 C.L.J. 490.] 

124)—Citi. Pro. Code, 1882, s. 549—Cosfs, 
Security for—Appellate Court’s power to extend 
time for security being furnished. — Where 
security was demanded from the appellant 
under s. 549, Civ. Pro. Coda, 1882. by the 
High Court, it has power to enlarge time to 
enable the appellant to comply with the order. 
The application to enlarge the time for giving 
security may be made either before or after the 
expiration of the time within which the securi¬ 
ty bas been ordered to be furnished and the 
Court may, thereupon, enlarge the time, 
according to any necessity which may arise, 
wbeca it is just and proper that it should do 
so. If, ultimately, the order is not complied 
with and the security is not furnished, the 
appeal may he dismissed. BADRI NARAIN v. 
SHED KOER. 17 C. 812=17 I, A. 1, P C = 8 Sar. 
493. (1 A. 687, Over.). [Appr.. 16 B. 263: R., 
78P.R. 1909,15 M. 384, 19 A. 240= A.W.N. 
1897. 40. 21 B. 576, 4 O.C. 108, 8 0.0. 241. 6 
C.L.J 490. 30 A. 143 = 5 A.L-J. 109-A.W.N. 
1908. 53 = 3 M.L.T. 221.] 

125)—Cosfs, Security for — Court’s discretion to 
refuse security, —The High Court has a discre¬ 
tion to enlarge the time allowed for finding 
security and to accept other security in lieu of 
that rejected, or to refuse to do either. Ra.IAB 
ALIv, AMIR HOSSEN. 17 C 1, P.q.-8 Sar. 
389. [if’..17C 512. P.C.=17 I A. 1; R., 78 
P.R. 1909.] 

(26)—Sccurify for costs from appellant— 
Extension of time for furnishing sccurify—S.649, 
Cio. Pro. Code, (1877).—Security for costs 
called for from an appellant must be furnisbed 
within the time fixed by the Court; if not so 
furnisbed, it is imperative on the Court to 
reject the appeal. If an application for exten¬ 
sion of time be made before the expiry of the 
time fixed, the Court may extend the time ; it 
cannot do so afterwards. HAIDRI BAI v. 
THE EAST INDIAN RAILWAY COMPANY. 1 
A. C87 [Overruled. 17 C. 512, P.O.; HolP., 
16 B. 263: P.. n C. 716, 11 M. 190; R.. 21 B. 
576, 8 O.C. 241.] 

{21)—Apvlieation for leave to appeal in fotxta 
pauperis—f/nsfumped memorandum of appeal 
—Order for payment of stamp and furnishing 
of security for costs of appeal—Stamps tendered 
in time but not received — Limitation—Pumish- 
inp security, allowance of further time for— 
Civ, Pro Code, ss. 98, 549.—On the dismissal 
of plaintifl'd suit under s. 98 of the Civ, Pro. 
Code, she applied for getting the suit restored 
to file. Her application was rejected and, 
thereon, she presented a petition for leave to 
appeal in forma pauperis, annexing therewith 
a regular but unstamped memorandum of 
appeal. Rejecting this petition also, the Court 
directed her to pay the neoessary Court-fees for 
the appeal and .to deposit security for its costs. 
On her tendering the stamp, the officer of the 
Court declined to receive it. Held that, as the. 
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Oovirt had made do order a« to the day for 
paying ecamp fees, (he officer should have re¬ 
ceived it aud that (he case should therefore be 
treated as though tue stamp had beeo affixed 
to the memoraodum of appeal on the day on 
whioh the Court refused to receive the stamp 
when tendered. Appellant prayed also for ' 
extension of time granted for the giving of the 
security, stating that, owing to the exceptional 
state ol affairs in Bombay, sue had been unable 
to raise the requisite money. The High Court \ 
held that, uuuerihe ciccumstaoces, further 
time should be allowed for the purpose. B. 649 
of the Civ. Pro. Code, 188^, does not abso¬ 
lutely preclude the Court from passing suoh an 
order, where the ciroumstaoces are such as to i 
tender it just chat the time once granted for ' 
the purpose should be enlarged. JUUNABal v. I 
V18SONDA8 BUTTON CBUND, 2l B. 576. 
[F., 84 P.a. 1904; a..'42 B. 849, 7B P.R. i 
1909 ; D., L.B.a. (1893—1900), 656,9 Bom. ' 
L.R. 204.J I 

(28)—Cit». Pro. Code, s. 549—Securtfp /or 
costs —Oj/er ivithtn due dale—to consi¬ 
der wheiher securtiy o^tred was adequate ,— 1 
Where an appellant was ordered by the Judge ! 
to give seourity for costs within a certain date, | 
i,e,, 13th December 1988. and the ofiec was 
made on tnat day but the Judge, without ! 
asoertaioiog whether the aecuiity was sufficient i 
or not, dismissed the appeal on the ground that ! 
the Oder oi security suould have beeu made a 
sufficient time before the due date so as to \ 
enaole the Court to satisfy iiseli that it was i 
adequate : Held that the Judge was wrong id . 
declining to accept the security and uismissing ^ 
the appeal without asoectainiDg whether the 
seouriiy ofierea on tbe due date was adequate 
or not. PAKIHUDDIN v. BABU LAL, A.W.N. 
1888. 241. j 

(29) — Secutity for costs — Security by appel- I 
lan(— Power of single Judge of High Court to 
make order for security. —A single Judge has 
full power to make an order for security for tbe 
costs of an appeal. MUZHUR H08SAIN v. 
Dbmobundoo ben, Bourke O.C. 119. 
iA/firmea on appeal, Bourke A.O. 40.J 

(30) — Security for costs—Appeals — Orounas 
for ordering secttritp,—Cause being shown on a 
rule ntsi for an order for security to be giveu 
by the appellant lor tbe costs of au appeal 
(sithilai otuers having been previously madeou 
the application of other delendanCBj, itappeated 
thbt an unusual number of defendants bad 
been joined m tbe suit, whioh bad been with¬ 
drawn on a previous occasion when neatly 
tried out; aud that the plaintiff, who sued as 
a relator, was poor and resided out of tbe juris- 
diotioD, aud bad uot paid interluoutory costs, 
for which an attachment bad issued. Held that 
au appellant will not be ordered to give secu¬ 
rity for costs pieviously incurred ; that tbe fact 
of simUar applioations baviug been granted in 
the suit, the poverty of the appellant, and the 
iaat of his dwelling out of the jurisdiotioo, as 
-well as the peoniiar ciroumstanoea of the 

0. IX—34 
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case, non-payment of iuteclocutcry costs, a for¬ 
mer withdrawal of tbe suit, and the joining of 
an unusual number of defendants, are grounds 
for granting an order for security to be given by 
an appellant for the costs of an appeal : that a 
relator suing to enforce a public right must 
give security for the costs of those against whom 
he proceeds. MUZHUU HUSSEIN v. DlNO- 
BUNDOO Sbin, Bourke A O.C. 40. [Confirm¬ 
ing the judgment in the case in, Bourke O.C. 
119 ] 

(51)— Security for costs—Power of single 
Judge of High Coutt to make order for secu¬ 
rity.- On a rule nisi for security for the costs 
of an appeal to be given by a defendant, five- 
twenty-fourths of tbe properly in dispute 
having been decreed to him, but subsequently 
attached under a prohibitory order, cause was 
shown that the Court had not jurisdiction, and 
that no reason for the application bad been 
given Held, that a single Judge is vested 
with all the powers of an appellate Court with 
reference to tbe costs of an appeal ; that, when 
an appellant resides within the jurisdiction of 
tbe Court, be is amenable to its orders as to the 
costs of an appeal ; and ihat an appellant who 
has no available property must, if required, 
give security for the costs of an appeal, before 
proceediag with it. MONOHUR DOSS v, KHO- 
DRUM begum, Bourke O.C. 110. 

(32)— Security for costs, order requiring— 
Civ. Pro. Code. s. 519-—The discretion given to 
an appellate Court to demand security lor costs 
from an appellant, cannot be said to bo pro¬ 
perly or judicially exercised when the order 
demanding security has been made without 
giving the appellant an opportunity to show 
cause against it. SlRAJ-UL HAQ v. KHADIM 
HUSSAIN, S A. 380 = A W.N. 1S83, 60. 

(.33)—Securifi /or cosfs—.Vofice to show cause 
— Demand—Hejectionof appeal. —Tbo lasae of 
a preliminary notice to show cause wby security 
for tbe costa of tbe appeal should not be fur¬ 
nished is uot tantamount to a demaud. The 
order directing tbe appellant to furnish secu¬ 
rity must be sewed on him or on bin v.ikil, aud 
if this is not dooe. the appeal cannot be re¬ 
jected for not furnishing the security TIMMU 
V. Deva Rai, 5 M. 265. 

(is) — Security by surety — Realisation — 
S. 342. Act VIII of 1859-—Securiiy for costs 
demauded and taken before decree under 
s. 34i ol Act VIII of 1859 (old Civ. Pro. Code! 
may be realised iu execution-proceedings, but 
alter notice to tbe surety, who had s-igned tbe 
bond. CHUTTEHDHAREE LALL v. RaM 
IlELASHEE KOER. 3 C. 318 = 1 C.L R. 347. 
(7 V/.R. 320, 13 W.R. 35, D.) [R., 2 A. 004. 

F.B.] 

135)— Beng. Reg. XiV of 1829, e. i, cl. 1— 
Default—Laches. —Beug. Reg. XIV of 1829. 
s. 2, ol. 1. enacts that every persou, being an iO' 
habitant of a foreign territory, shall be requir¬ 
ed to furnish seoutity for costs; such security 
to be famished by a plaiutifi, or appellant, 
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within six weeks of the date on which his plaint 
or appeal is filed ; and that unless such security 
be so furnished, the suit of such person, if 
plaintiff, should not be proceeded with, or 
appeal admitted, unless be had furnished the 
necessary security to covet costs in the appeal. 
Appeal to the Siidder Court from a decree of 
the Zillah Court by a party then temporarily 
absent in England, but having teal estates and 
tactories within the jurisdiction of the Court. 
No security was furnished by the appellant’s 
Vakeel within six weeks after lodging the 
appeal. The respondent, in the first instance, 
put in an answer to tbe reasons of appeal filed 
by tbe appellant, but afterwards filed a petition 
for dismissal for non-compliance with tbe 
requirement of Beng, Reg. XIV, 1829. s. 2, 
cl. 1 , contending that the appellant was a 
resident in a foreign territory, and bad not 
furnished security within six weeks as required 
by that Regulation. The Sudder Court held, 
that such security ought to have been furnish¬ 
ed by the appellant, who, residing in England, 
pendente Itte, was to be considered as resident 
in a foreign territory within the meaning of tbe 
Regulation, and dismissed tbe appeal. Such 
judgment reversed on appeal by tbe Judicial 
Committee, aod the suit remitted to India for 
trial, on tbe ground that tbe Sudder Court 
bad not, by Reg. XIV of 1629, any power 
ex vtero molu to dismiss the appeal, as the 
appellant was guilty of (l)no default under 
that Regulation, not having been called upon by 
the respoodeot or tbe Court to furnish security 
for costs ; (2) or of laches, in not voluntarily 
offering security ; tbe Regulation providing 
only that a suit, or appeal, should not be pro¬ 
ceeded with until security was furnished. 
Wise v. jugbundoo Rose. 7 m.i.a. 431 = 1 
Sar. 698. 

(30)—Acf VIII of 1859, s. 34— Decree —Appeal. 
—The provisions of s. 34 of Act VIII of 1859 
apply only to the costs of original suits aod not 
to those which may be incurred by the defendant 
if, a decree having been passed against him, he 
chooses to appeal against that decree Thus, 
where tbe plaintiff deposited in Court a sum of 
money, under s. 34 of tbe Civ. Pro. Code. Act 
Vin of 1859, as security for costs, tbe defend¬ 
ant is not entitled, as of right, to an order 
detaining the money in Court, pending an 
appeal preferred fay him against tbe judgment 
which bad been pa.<:sed in favour of tbe plaint¬ 
iff. FLEMING V. SHEARMAN, 4 B L.R O.C. 
92 (3 B.L.R. F.B.45. Ezpf.) 

(37)—Sma/f Cause Court — Act XXVI of 
1864, s. 8— Security for costs, deposit of. —A 
case should not be referred to the High Court 
by a Judge of the Small Cause Court, until 
security has been deposited in accordance with 
s. 8, Act XXVI of 1864, by the party against 
whom the judgment is given. If such party 
do not deposit tbe security forthwith ” he 
must be taken to submit to the judgment of 
tbe Small Cause Ooart. FOBMARO v. Ram- 
NARAIN SOOlTiiDEB, 14 B.L.R. 180 = 28 W.R. 
136. [Discussed, 28 C. 260.] 


Security for Costs—confinued. 

(38) —Ctv. Pro. Code, s. 5i9—Security for 
costs'—Pejeciion of appeal for failure to furnish 
security — Restoration. —An appeal, although it 
may have been rejected by an appellate Court 
under s. 549 of the Civ. Pro. Code, Act XlV ol 
1862, upon failure by tbe appellant—to furnish 
security demanded under that section, may be 
restored on sufficient grounds at the Court's 
discretion. Tbe High Court having apparently 
treated an appeal as though, after rejection of 
it under tbe above section, a petition tendering 
security to tbe amount demanded, and asking 
restoration of tbe appeal, was not eotertainable 
and oould not be considered, held, by the Judi¬ 
cial Committee, that restoration was within 
tbe Court's discretion, and that there were 
grounds for it, upon tbe appellant's giving 
approved security within such time as the 
Court might fix. Balwant SINGH v. DAU- 
LAT SINGH, 8 A 315, P.C.=13I.A. 37=4Sar. 
707. [Cons, and D., 4 M.L.T. 416; R., 17C. 612 
= 171. A. 1. 21 B. 576, 30 A. 143 = 3 M.L.T.221 
= 5A.L J. 109=A.\,V.N. 1908,53. U.B.R. 1908, 
1st Qr.. Limitation, art. 178, 19 M.L-J. 304.] 

(39) —Surc/y for costs of appeal—Right to re¬ 
fund of money deposited— Procedure—Execution 
—Separate suit. —A surety for the costs of an 
appeal stands precisely in tbe same position as 
the judgment-debtor himself, and the decree 
for costs may be executed against the surety just 
in tbe same manner as against the judgment- 
debtor, If the surety therefore wishes lo re¬ 
cover tbe surplus amount due to him after the 
satisfaction of tbe decree, he can do so in the 
execution department by moving the Court exe¬ 
cuting the decree and not by regular suit, 
Baldeo Dube v. Muhammad Karjim, 
A.W.N. 1886, 38. (2 A. 604, F.B., R.) 

(40) — Security bond for cosfs of appealf 
Enforcertient of—Course to be adopted. —The 
proper course of proceeding to enforce a bond 
executed to tbe Court for securing tbe ooats ot 
an appeal on the breach of the condition there¬ 
in is to move for the issue of a notice to the 
obligor and the sureties to show cause why the 
bond should not be assigned to the party 
beneficially eotitledtbercuoder. FOYNOR BiBEE 
V. NUJJOKHAN. 5 C. 437 = 5C.L.R. 624. [R., 
19 B. 694, 31 C. 162.] 

Order rejecting appeal on failure to pay 
security for costs, not appealable as a decree or 
order—Order to appellant to give security 
whether should specify amount of security— 
See Appeal—DECREES AND EXECUTION OF 
DECREES. 18 A. 101, P.B. = A.W.N. 1895. 
238. 

Rejection of appeal for failure to furnish- 
aecurity-See APPEAL—DECREES AND EXECU¬ 
TION OP DECREES. 6 A 380 =a.W.N. 1883,60. 

Order refusing to receive security for costs—" 
See APPEAL—Letters Patent, 25 M. 654 
= 12 M.L.J. 34. 

See APPEAL — Miscellaneous, A.W.Nr 
1890, 76. 
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See APPEAL TO PRIVY COUNCIL—MlSCEL- 
LANEOUS, riC. 402. 

See CIV. Pro. Code, 1908, 0. XXI. r. 10, 
A.W.N. 1883, 254. 

Cicoumstancea under which Court will order 
—See CIV, Pro. CODE, 1908, 0. XXV, r. 1 
(l>, (3), 17 0. 610. 

Appeal in forma pauperis - Security (or costs 
—Jurisdiction-Delay m making the application 
—Set CIV. Pro. code, 1908. O. XLI, r. 20. 
17 M.L.J.583. 


Security for Costs—c(ntciu<ie(i 

See Special or Second appcal-Errors 
OF Law or Procedure, 6 N.W.P. 172. 

See St. 11 and 12 Vict., C. 21, s. 73, 15 B. 
L.R- App. 10. 

See Waiver, 7 M.I.A. 4.31. 

Security for good Behaviour. 

Malicious prosecution, suit for—Application 
for—CtiminHl offence—Maintainability of suit 
—See MALICIOUS PROSECUTION, 13 M.L.J. 
370. 


Divorce, suit for—Security (or wile's costs 
—Absence of means of wife—6're DIVORCE. 6 
C.W.N. 414. 

Euforcement of security bond before and 
after Act VII of 1888—Procedure —See RXEC U - 
TION OF DECREE—EFFECT OF CHANGE OF 

Law pending execution, 16 C. 3'23. 


Seduction. 

See BUDDHIST LAW—Mauriage, L B.R. 
1872—1892, 235. 

See DAMAGES—Miscellaneous. L.B R. 
1872—1892, 114 

See Marriage. L.B.R. 13Ti—1392. 533. 


See EXECUTION OF DF.CREE—STAY OF 
EXECUTION, 13 B. 241. 

See Legal Practitioners — attorney 
AND Client, 3 C. 473. 

' See Letters Patent, high Court, 1365 
-Madras, b. is. 26 M. 502. 

Suit by Mahomedan wifo for dihsoluiiou of 
marriage—Husband no t liable to cobti* of buit 
and to give security for costs of .appeal—Kn- 
glisb law rule as to costs of wile in divorce 
proceedings, inapplioable—alimony not grant* 
able to wile until disposal of appeal—See 
Mahomedan Law—Divorce, 2i B. 77. 

Merger of securities—/See Meboer. 10 M. 
160. 

Appeal—Poverty no ground for demanding 

security for costs — See PRACTICE AND 

PROCEDURE, 3 B. 241. 

• 

Second appeal—Amount not fixed-Security 
not futDiBhed-Liability of appeal to dismissal 
—See Practice AND Procedure, 9 a. i64 = 
A.W.N. 1887, 7. 

See Practiob and Frooedure, 3 M. G6. 

Stay of proceedings, application for. High 
Court's jurisdiction to order—Penaing appeal by 
epeoial leave to Privy Council-Privy Council, 
jurisdiction of— See Privy Council, Prac* 
TioE or— Stay of Prooeedingb in India 
PBNUINO ArrEAL, 27 0.1, P.C. »26 l.A. 281- 
4 C.W.N. 34.1 lauMv 

See BEN. REG. XVI of 1797, a. 4. B.L.R. 
Sup. Vol. 641»6 W.R. Mis. 84. 

See BE81DBNOB, 9 B. 244. 

See BEs Judicata—GBNERAL, 6B. 482. 

'~See RIGHT OF Suit—Endowments, Suits 

RELATING TO, 6 0. 700. 

Of appeal *— See RULES OP THE Hiqb 
OOUBTB AND SUPREME OOUQTB — NORTH 
■WEST PBOVINOBB. A.W.N. 1839, U7. 


Seizure. 

See Damages—Damages,.Suits for, 16 
C. 159. 

Select Committee. 

Reference to reports of, to ascertaio ooject of 
enaciinenis—See 0. P. ACT XI OF 1898, 
ss. 30, 41 (3) (6). 3 N.L.R 40. 

Selection. 

Copyright iu telectioo of poems— See COPY* 
KIGUT, 17 C. 951. 

Self-acquired Property. 

(I)— tixndu law — Self’aciiuixed properly, 
father’s power of dispo&tdon— vtisiem. —Among 
the Bedi Kbaicis, a lather has a peciect right to 
dispose of eelf-acquired property aa ho chaoses, 
and there is no cusicm limiting bis power of 
alienation over such properly. BABA NaTHA 

SINUH V. Wazir blNOH. 63 P R. 1880- 
Self'acquisition. 

See Hindu Law—Inheritance. 

See HINDU Law—JOINT Family. 

See Hindu Law—partition. 

See CUSTOMS — PUN.IAll — OlFI. 41 P.R. 
1879. 

Separation Deed. 

{Ij —Busband and wife — Agreement for 
future seporoGon— Void agreemtnl — Estoppel. 
—The principle upon which the law looks 
askauco at agreemeots contemplating the iuture 
separation of husband and wile b a principle 
wbiob, if not quod semper, quod ubique, quod 
ab omni&UA la at least a thoroughly fixed 
and intelligible principle having its toundations 
in the welfare of society and the permanence 
of the marriage tie. It is, therefore, a 
principle which a Judge may enforce with less 
diffidence than if be were dealing with a 
doctrine of public policy of an uncertain or 
fluctoating nature.—An agreement, between 
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SequeetratioD— concluded. 


bus baod and wife, providing for an immediate 
re union, coupled with a provision for subse¬ 
quent separation is bad under English law, as 
also under Slahomedan law. MEHER ALLY v. 
Sakebkhanoobai, 7 Bom. L.R. 602. [R., 8 
Icid. Cas. 41-2 = 8 M.L.T. 314=34 M. 398.] 

\2)—Mahomedan law — Restitution of con- 
ju'ial rights. — According to the Mahomedan 
Law. it is not competent to parties contracting 
a marriage to enter into a separation deed, by 
which the husband consented that bis wife 
might live with her parents ; and in a suit 
for restitution foe conjugal rights by the 
husband against bis wife, who also pleaded 
non-payment of her prompt dower in bar of 
the ^uit. he would be entitkd to a decree for 
icsti’.-atioo conditional on payment of the 
dower. ABDUL V. HUSSBINBI, 6 Bom. L.R. 
728. fS., 7 Bom. L.R- 602. D., 30 B. l‘22 = 
7 Bom. L.R. 694.] 

(3)—iie$l*fwfion of congugal rights. — An 
agreement between husband and wife to live 
separate bars a substquent suit for restitution 
of conjugal rights. * PURSHOTAM v. Bai 
Jadi, 2 Bom. L.R. 72. fD-, 6 Bom. L.R. 7-28.] 

Sequestration. 

{l)-^Contempi of decree or order of Court — 
Process of sequestration—Practice. —The power 
is resident in the High Court of issuing writs 
of sequestration (or seizing the property of per¬ 
sons guilty of contempt of Court. Tbe object 
of requiring a memorandum, as required by 
Rule 389 of tbe Supreme Court Rules, to be 
oodor&ed upon tbe copy of tbe order served 
upon tbe party guilty of contempt, is to en¬ 
able tbe party complaining of non-compliance 
with the order to make an ex parte application 
to tbe Court (or a writ of sequestration and 
to give tbe person upon whom tbe order is 
served notice that be will be liable to have 
his estates sequestered forthwith upon his 
disobedience of or ncn-compliance with tbe 
order. In (beabsence of such memorandum, 
the party should give proper notice to tbe 
opponent of bis intention to apply for tbe 
writ. HARIVALL.ABHDAS KALLI.ANDAS v. 
CTAMCHAND MANIKCH.AND, 8 B.H.C. O.C. 
189. 

(2)— Letters Patent, s. 12— Charier, Supreme 
Court of Bombay, s. 41—21 1 £ 25 Vtcl., ch. 104, 
s. 9— Constructive residence — Writ of seguesfra- 
tion—Jurisdiction of High Court. —A perma¬ 
nent resident of Baroda who carried on the 
business of a banker at Bombay by means oi a 
muniw and had a place of business there, was 
held to be constructively au iubabitant of 
Bombay and subject to tbe orders and processes 
of tbe High Court, in its equity jurisdictiou as 
was provided by s. 1 of tbe Charter of tbe 
Supreme Court of Bombay and by s. 9 of Aot 
XXIV and XXV Viet., Cb. 104. Tbe High 
Court will assert its jurisdiction to prevent tbe 
writ of sequestration from becoming a mere 
form, in sucb manner as the circumstances of 
tbe case may justify and render most expedient; 


and acting upon the analogy by which the 
Court of Equity grants injunctions to obtain 
indirectly a control over property which is 
beyond tbe jurisdiction, tbe Court would, un¬ 
der proper circumstances, operate in personam 
with a view to prevent its own writ of seques¬ 
tration from being frustrated. Harivalla- 
HHDAS IvALLlANDAS V. UTAMCHAND MANIK- 
CHAND. 6 B H C.O.C. 236. 

(3) — Sequestrator in possession—Rights of.—A 
sequestrator in possession is not to be disturbed 
by a claimant, without leave of tbe Court. Tbe 
usual mode is to apply for permission to bring 
an action of ejectment, or to examine por tn- 
teresse suo. Under a writ of sequestration the 
Sberifi seized a moiety of an estate in the posses¬ 
sion of A; A presented a petition to the Court, 
entitled ina cause then pending, claiming the 
land under a deed oLsale executed by the de- 
feuA&nt, pendente lite, praying to be put in 
possession, and to be allowed to go before tbe 
master and examine witnesses, pro interesse suo. 
Proceedings were taken under this petition 
before tbe master, but afterwards it was agreed 
by consent that tbe matter of the petition 
should be tried by the Court, and tbe witness^ 
examined viva voce by tbe Court at tbe hearing 
of tbe cause in which tbe petition was entitled. 
field, that there was nothing irregular in sucb 
a mode of proceeding. MUSADEB MABOMED 

Cazum Sherazee v. Meerza ally 
Mahomed Shoostry, 6 M.I.A. 27=8 Moo. 
P.C. 110= ( Sar. 489. 

See ACT OF State, 9 B.H.O. 314. 

Serai. 

See ACT X OP 1870, 30, 55, 21 P.R 1871. 

Serjeant William’s Rules. 

Covenants, dependent or independent—Ques¬ 
tion one of construction—See CONTRACT— 

Construction of Contracts, 3 M.H.O. 

12.5. 


Servant. 

See Master and Servant. 

Wages of private servant not attachable in 
advance —5ce’ ATTACHMENT—SUBJECTS OF 
ATTACHMENTS, 2l M. 393. 

"Right of—To prove preferentially to other 
creditors—Wages of captain and crew—See 
Company—winding up of Company, 2lnd. 
Jur. N.S. 17. 

Property of temple, not alienable as sucb— 
Temple land held by—As remuneration, sale¬ 
ability of—See Hindu Law — Religious 
Endowment, 6 B. 596. 

Occupation of land as remuneration for service 
—Creation of tenancy—See LANDLORD AND 
Tenant — Relationship op landlord 
AND tenant, 16 C P.L.R. 42. 

See Limitation Act, 1908, arts. 2. 6. 7. 8, 
9, 22. 24, 25, 40. 48, 49, 1 B.L.R.B.N, 20 (b). 

Suit for salary—Limitation— See LIMITA¬ 
TION ACT, 1908. arts. 2, 6, 7, 8. 9, 92, 24, 25 
40. 48, 49. 118, 120,S4 B.L.B. App. 68 = 13 
W.R 150. 
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Servant-'eone2iid<d. 

PoBsession of temple property by the skevaks 
as servants of the idol, whether could be adverse 
to rights of hereditary manager— See POSSES¬ 
SION-ADVERSE Possession, 12 B. 322. 

Liability of Secretary of State for damages 
occasioned by negligence of Government —Neg¬ 
ligence vrbicb would render ordinary employer 
liable—See SECRETARY OF State, 6 b.H.C. 
App. l = Boarke A 0.0. 166. 

Ccim. Pro. Code. ss. 70, 332—Service ol 
summons lor attendance as a juror—Service on 
—01 the person summoned—See SUMMONS, 
A.W.N. 1899,13. 

Service. 

Laud given in lieu of — Noa-perlortuance— 
Suit for damages—Jurisdiciion--See DAMAGES 

—Damages, SUITS for, 12C.L.J. 490=siad. 
Cas. 96. 

Land allotted lor performing—Holding laud 
after discontinuing-Denial of title, effect of 
—See Landlord and tenant -Eject¬ 
ment. 4 A.L.J. 556-A.W.N. 1907. 231 = 29 
A, 652. 

Possession granted for doing prohii service 
— Ceeeation of—Effect See POSSESSION — 
ADVERSE Possession, 7 Ind. Cas. 252 = 3 M. 
L.T. 280. 

Grant for taking aervioes from grantee— 
Bigbt of grantee to have service performed by a 
substitute-See SAUNJiDAJt, ISP.W.R. 1911. 

Service Grant, 

(1) —Private servicci Mokbasa granted lieu of 
wages—Presumption that such grant is resumable 
at will, when included in the mal assets of the 
Zemindari—Previousattempls at resumption and 
enhancement of rent with mokhasadar's consent, 
strong evidence to show that Ike grant is resum- 
able at will. —In the case of a grant burdened 
with eerviee, the grant is not resumable merely 
because the neoesaity for the service has ceased, 
although it may be liable to forfeiture in c-aees 
of wilful failure in (be performance of tbe service. 
In tbe ease of lands held by a private servant in 
liei^ of wagee, it is aeeumed that they ace 
resumable. (7M.I.A. 128, R.) In this Pcesi- 
denoy there is a series ol decisions that, in cases 
where a service grant was inoluded in the mal 
aesetsofaisemiodaci at the time of the permanent 
settlement, there is a presumption that the 
zemindar can resume. (8 M. 367,7 M. 268. 14 M. 
866, 26 M. 403. 1 M.W.N. 436, 2 M.W.N. 
86, 14 M. 367, .^.;22C. 93,14 M.l.A, l52.Appr.; 
IS W.B. 821, 18 Bom. L.R. 134, 28 B. 805, 9 
M. 807, 19 M. 100, D.) Where, therefore, 
it is found that a mohhasa was granred sub¬ 
sequent to the permanent settlement, between 
1816 and 1824 burdened with a payment of 
Be. 584, that it was resumed in 1841 and 
veetond in 1644 on a hattubadi of Rs. 776. out 
of wbioh Be. UO were again remitted, and that 
Bnmiy in 1896 tbe hattubadi was raised to 


Service Grant-conefudei. 

Rs. 780 with defendant's (grantee's) ooLsent, 
held, the mohhasa was a grant ce3umat)ld at 
will. Further, held, the respondent (giaotor) 
is entitled to the compensation money paid to 
the appellant (grantee) (or some lands acquired 
in the suit villages. VaDISAPU APi’ANDORA 
V. SRI Rajah Sri Sri Sri Vyricherla 
Veerabhadra R.a.tu Bahadl'u, 10 M.L.T. 
391 = 2 M.W.N. 1911, 406» 12 Ind. Cas. 487 

Service loam. 

See INAM. 

(1 )—Mokhassa tenure— hiijLi of noki.-issudar’ 
to hold land irrespective of perfoirKj ..’ ol 
services—Right of zemindar to dispe’^’-'' 
services and resume land— Burden cf pro it tn 
suit for ejectment- —X'he " mokhaesa ' li a well 
known tenure in the Northern Circars and 
consists of the assignment of it village or laud 
to an individual either rent-lrL-c or at a low 
quit.reni on condition of service. If tbe Iaad.j 
given to the mokhassadais had been granted to 
them simply as payment for their seivices in 
lieu of money, then the employment ma- be 
discontinued and tbe remuneration for tbe 
same put an end to. But if tbe lands bid been 
granted outright subject only to certain servicos 
to be performed, the mckhassad,>r? cannot bo 
ejected until they refuse performance of the 
services. The former is the grant of an cthce 
tbe performances of whose duties is remunerat¬ 
ed by the use of certain lands, and ebe latter ij 
the grant of ao estate burdened with a certain 
service. Where lacds, belonging to a zemindar, 
were granted by him on condition of ibe gcanteo 
rendering services and ol paying a certain sum 
of money to the zemindar in reooguicicn of bis 
ownecehip thereof, pritnu facte, tbe ov/cecsbtp 
remained with tbe zemindar and tbe burden of 
proving that the zemindar bad no nghc to 
eject tbe grantee woulo lie on tbe latter. (14 
M. 365, R.t Suit to recover laDd> granted ou 
mokhassa tenure on tbe ground that plaintiff 
did not require services from tbe persons in 
popsesgion thereof. No office by etiy particular 
designation had been conferred upon the crigioal 
grantee, but an ooligation of a feudal character 
bad been imposed ou him. He svas to provide 
a certain number of men as custodians of tbe 
zemindar's property. When the men were 
actually ou duty they were paid batta. The 
services were rendered intermittently and not 
continuously. However, tbe mokbassadacd 
paid a uniform root for more than 120 years 
without any alteration at any time, and the 
lands had descended from father to son heredi¬ 
tarily during that period. There had oeec no 
instance of resumption, or even an attempt at 
resumption during all this time. There had 
been no attempt to enhance or alter the rent 
or to iuterfere with the devolution of the pro¬ 
perty from heir to heir. Further, plaintiff 
himeelf bad taken leases from tbe mokhassadars 
and purchased some ol their Kamatani lands, 
showing a consciousness that they held a perma¬ 
nent tenure, Beld that the plaint lands had 
been granted in perpetuity to the mokhassadarB 
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Service toani— concluded. 

aod were not resumable by the plaiotifi. Sbi 

Rajah Sobhn’adri appa Rao Bahadur v. 
Ski Rajah Venkatanarasiaiha appa Rao 
Bahadur. 26 M. 403. lAffirmed. 29 M. 52 = 
16 M.L.J, 1 = 1 JI.L.T. 3=10 C.W.N. 161 = 3 
C.L.J. 1 = 8 Bom. L.R. 1=3 A.L.J. 55 = 33 I. 
A. 46. P.C.] 

(21— Service Inam-^Resumpiion by Govern- 
ment. effect of—Resumption does not extinguish 
prior incumbrances — Reg. VI of 1831 —Private 
Service Inam, not loithin its purview—Jadaba 
Service, nature of. —A mortgaged certain service 
inam lands with possession to B in 1892. A 
subsequently sold them to the plaiotifi. Id 
1898 Government resumed the lands, assessed 
them fully and issued patta in the iiame of the 
plaintiff on the strength of bis sale-deed. The 
plaintiff now sued to recover possession of the 
lands in que-^tion free of B’s mortgage. Ue 
contended (Ij that the mortgage was extin¬ 
guished by reason of the resumption by 
Government; and (2) that the mortgage was 
invalid, the inam being inalienable under s. 2 
of Reg. VI of 1831. Held (1) the resumption 
by Government did not operate to extinguish 
prior incumbrances. Also Aeld 12) that tbe 
inam (Jadaba service), though originally 
granted partly for public and partly for private 
service, had been latterly treated as one granted 
for private service, and therefore did not come 
within the purview of s. 2 of Reg. VI of 1831. 
Breevadhu YERRANNA V. KANNAMMA, 2 
H.W.N. 1911. 354=21 H.L.J 962=12 Ind. 
Gas. 457. (7 M.I.A. 128, 26 M. 339, 30 M. 

434. R.) 

(3)—Grant of, Construction of grant—' Sudda 
Inam.’ meaning of- Grant of melvaram right 
—Enfranchisement of service inams, effect of — 
Abandonment by Government of right of resump¬ 
tion — Madras Act (II of 18941.—The expression 
‘ Sudda Inam,’ appearing in a deed of grant of 
a service inam, docs not show that tbe inam 
consisted of tbe land itself and not merely of 
the melvaram. Tbe meaning of tbe expression 
is merely that there is nothing payable to 
Government in consideration of the ioamdar's 
possession of tbe land. The effect of the 
enfranchisement of a service inam under 
Madras Act II of 1894. where tbe Government 
merely gives up the right of resumption posses¬ 
sed by it and does not resume the inam, is that 
the title rests where it was before- SeshAQIRI 
Aiyar V. Tirumalai Ambalam, 17 lod. Gas. 
481. 

Matam—Sec ACT XXIII OF 1871, 5 M. 302. 

Enfranchisement in name of office-bolder 
— Right of other members of family to claim 
partition — See HINDU Law — PARTITION, 
26 M. 339. 

See Possession — adverse possession. 
7 M.L.J. 54. 


I Service of Notice to quit. 

I Mode of service of notice to quit—See LAND¬ 
LORD AND Tenant—Ejectment, 2 C.w.N, 
125. 

Notice to quit sent by post—Refusal to re¬ 
ceive— Service, whether good —See NOTICE TO 
QUIT, 6 C.W.N. 134. 

Service of Process. 

(1)—Defendant absent from home but his 
whereabouts knoton, affixture of summons to 
the outer door not a good service. —Appeal from 
an order refusing an application made by one 
of tbe defendants, tbe present appellant, to 
have an ez: parte decree obtained against him 
set aside under s. 108, Civ. Pro. Code, as he 
was not duly served with the summons. The 
! affidavit of the process-server was to the effect 
’ that tbe person to be served was not found at 
I bis bouse, but that his wife informed the pro- 
! cess-server that ber husband was absent at a 
place of a distance of 34 miles and would re¬ 
turn in 8 or 10 days. Without any further 
attempt to serve the summous, personally, the 
process-server affixed the summons to tbe 
j outer door of the bouse. It was urged for tbe 
! appellant that tbe summons bad not been 
j served in a legal manner. Setting aside tbe 
' order appealed against and directing that the 
! ex-parle decree be set aside, so far as regards 
[ tbe appellant, fuld, that when a serving offioet 
finds a defendant to be away, temporarily, from 
home, and knows where he is, it is not a good 
service if bo does no more than fix tbe sum¬ 
mons to the outer door of the house ; he must 
make further efforts to effect personal service, 
by finding the defendant or tbe summons 
should be again sent to the defendant’s bouse 
to be served upon bim when tbe information 
shows that be is likely to bo at home. DWAR- 
! KAHAX RAMAGHANDRA V. NORMAN CRAN- 
TOMB MACLEOD. 2 N.L.R. 63. (19 C. 201, 

21 B. 223, 21 M. 419, 24 A. 302, F,;21M. 
324. D.) 

(•2)—Process—Sufficiency of service—Act Vllt 
of 1859, s. 239— Seruice of prohibitory order, 
sufficiency of. —Where service of the prohibi¬ 
tory order was effected by affixing it to the wall 
of the dwelling-house of the person on whom 
it was intended to serve it,—it was noti a 
sufficient service under s. 239 of Act VIII of 
1859. It ought to have been served by delivery 
or by registered letter. GOBIND OHUNDER 
DUTT V. KHERODE CHUNDER MITTBR. 10 
B-L.R. App. 12. 

Competency of the Head Clerk of Small 
Cause Court to sign requisitions to other 
Courts with a view to tbe service of process. 
Cip. No. 27. dated the 6th Sep. 1864. 1 W.R. 
Civ. Cir. Orders, p. 2. 


Reg. VI of 1831. s. 3— Suit to recover 
damages claimed in respect of profits which 
the plaintiffs would have derived from—Lands 
— Small Cause Court — Jurisdiction — See 
Small Cause Court, Mopussil, Juris¬ 
diction OF—GSNEBAL, 5 M.H 0. 383. 


Through whom Processes to be issued. Cir. 
No. 23. dated the iSth Sep. 1665, i W.R. CIy. 
Cir. Order, p. 2. 

Suit for dissolution of marriage—Plaintiff’s 
petition should be personally served, under 
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fiePYioe of Ppoce8S->-cotte2ui«d. 

a.50. Indian Divorce Act. on respondent or suffi¬ 
cient notice of its contents should ha given 
him—See ACT IV OF 1869. ss. 14. 50, 12 C. 
W.N. 1009. 

Right to question date of service of sum¬ 
mons — See Civ. Pro. Code. 1882, Cb. 
XXXIX. 23 C. 573. 

Practice under—Sufficiency of service— See 
Civ. Pro, Code, 1908, 0. V. rr. 21, 23, 22 
O. 889. 

Respondent leaving for England—Service of 
notice of appeal on him — Practice — See 

Fraud—EFFECT op fraud, la c.w N. i8 
*4 MLT. 421=9 C.L.J. 244=36 C. 226 = 
1 Ind. Cas. 159. 

Of notice of appeal whether sufficient with¬ 
out declaration required by s. 82. Civ. Pro. 
Code—Sre LIMITATION ACT, 1908, art. 169. 
18 M.L.J. 96. 

Affixing summons to door — Temporary 
absence no ground—See SUMMONS, 8 M.L.J. 
64. 

fiepyice Settlement. 

See Bom. Act HI of 1974, s. 4. 3 Bom. 
L.R. 249=25 B. 470. 

flerylce Tenure, 

(l)~^8ervice tenures—Grant on condition o/ 
performing service.—A grant to a man and bis 
beire on condition of performing service does 
not, in general, mean that the service is to be 
personally performed by the grantee or bis 
heirs, but that it is to be performed, and the 
grantee in to be responsible for its performance. 
QHIB LALL sing V. MOORAD KhAN, 9 W R. 
126. 

{2)—Grant not genuine—Long possession— 
PrMumpfion of permanent tenure,—Where, inf 
a suit to eject the defendant from certain 
lands, the Court found that the grant under 
which the defendant claimed them, in return 
for certain services, was not genuioe, fteW, the 
Court was not bound, as a matter of law, to 
presume a permanent tenure in the defendant’s 
favour, from the fact of bis long possession of 
the lands. NOBIN Ohundbr Dutt v. Modun 
MOHUN PAL, 7 0. 897 = 9 O.fi.R. 283. 

(8)— Sttifiy eemindar against mesne tenant 
in mourasi right to enhance rent—Reg. XLIV 
of 1793. ss. 6. 7. 8—Rep. VIII of 1793, s. 41— 
Beng. Reg. XI of 1922. ss. 30. 32, ZZ—Long 
possession asmourasi frombeforedecennialsettle- 
ment—False witnesses— Forged documents— 
Effect of such evidence in presence of reliable in¬ 
dependent evidence—Ancient tenure, existence of. 
—Bait,by a .Zemindar against a mesne tenant of 
his JZemittdarp. holding by hereditary tenure, 
in the nature of a Mouroosee Istimrari, to 
enhance the rent of the lands which bad been 
held by the tenant and his predeoessoca anterior 
to the Deoennial Settlement at an invariable 
fixed rent, dismissed. By s. 6 of Ben. Beg. 
ZLiy of 1708, it is providsd that, when a 


Service Tenure-continued. 

Zeniirtdary is sold by public sale for discharge 
of arrears due from the Zemindar, or others, to 
Government, “ all engagements which such 
proprietor shall have contracted with dependent 
Talouk.inrs, whose Tolooks may be situated in 
the lauds sold, as also all the leases to uudec- 
farmers and potiahs to ryots for the cultivation 
of the whole or any pare of such lands (with 
the exception of the ongagements. pottahs and 
leases, specified in ss. 7 and 8). shall stand 
cancelled from the day of sale, and the pur¬ 
chaser. or the purchasers, of the land shall he 
at liberty to collect from such dependent 
Talookdor and from the ryots or cultivators of 
the lands let iu farm, and the lauds not farmed, 
whatever the former proprietor would have 
been entitled to demand according to the 
established usages and rates of the Perqunnah 
or District in which such hands may be 
situated, had the engagements so cancelled 
never existed.'’ the 7th section provides 

that s. 5 is uot to authorize tbc assessment of 
any lucceaso upon the lands of such dependent 
Talookdars as were exempted from increase by 
s. 4i of Reg. VIII of 1793, at the Decennial 
Settlement of 1793. In 1823. a Zemindar fell 
into arrears of revenue, and Government sold 
the Zemindary at a public sale for discharge 
of the arrears due. whereby the auction- 
purchaser acquired such rights to cancel leases. 
&c.. as then existed ; but he took no steps 
under Beu. Reg. XI of 1822, ss. 30. 32 and 33. 
which gave power to a pureba'oe to cancel the 
leases, or to enhance the rent ; nor was any 
claim in that respect made by subsequent 
purchasers from him, until the year 1856, when 
the Zemindar then io possession brought a suit 
to enhance the rent. Held, reversing the 
Sudder o.xsd Zillah Courts’ decrees: —First, 
that the tenure, a Mouroosee Istimrari, under 
which the defendant held, was hereditary, and, 
as it had been uninterruptedly held anterior to 
the Decennial Settlement at a fixed rent, the 
Zemindar bad no power to enhance the rent. 
Secondly, that such a tenure was not cancelled, 
xpso facto, by the sale io 1623, as the language 
in 8. 7 of Ben. Reg. XLIV of 1793 showed that 
what was intended by a. 5 of that Regulation 
was not the destruction of the tenure, but the 
enhancement of rent, under certain specified 
and equitable limitations. Qunere.—Whether 
such power is not confined to the auction-pur- 
ebai^er himself, and not to those claiming 
under him ? When false witnesses or forged 
documeuts are produced to support a case, 
such fact naturally creates suspicion ; but if 
the appellate Ccurt has to deal with a just case 
though foolishly and wickedly attempted to be 
supported by false evidence, such circumstances 
will not prejndice the judgment on the merits, 
when the caee is supported by independeut 
evidence 8o ruled, when their Lordships were 
satisfied from the evidence that an ancient 
tenure existed, which was endeavoured to be 
supported by a forged document and evidence. 

Ranee Surnouoybb v. Maharajah Sut- 
TEBSCBUNDBB ROY BAHADOOB, 10 H.I.A. 
128=2 W.R.P.C. 18 = 2 8ap. 60. 
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Service Teoure—con/inuei. I 

(4) — Rent in arrears —Successor's liability. — ' 
Where the bolder of a service tenure subject to 

a quit-rent payable to the zemindar dies leaving 
his rent for the last three years unpaid, the 
zemindar could not sue his son who has suo- 
ceeded him in the tenure, as bis father's suo- 
cessor in the tenure for his father’s arrears of 
rent. RAJA NILMONI SlNOH v. MADHAB 
Singh, l B.L.R. A.C. 195. (Mar. 308, R.\ 7 
W.R. 178, Bel.) 

(5) — Seivice tenure—Rent iyi lieu of service 
— Presumption. —Where the donee of a service 
tenure ceased to do any service and paid instead 
rent which bis descendants continue to pay. the 
proper conclusion is that, no service being 
required to be performed, the nature of the 
tenure had become altered from service to rent. 
RAJAH MAHENDRA SINGH v. JOKHEE SINGH, 
19 W.R, 2tl. 

(6) — Long possession—Cessation of service — 
Exemption from payment of rent.—The mere 
fact of a long prior possession of a service- 
tenure on no rent at all gives the holder no 
exemption from the payment of rent when the i 
service is no longer required or performed. ' 

Chunder Nath Roy v. Bheem Sirdar, 
W.R. 1864, Act X, 37. 

(7) — Private service tenure—Safe for arrears 
of rent—Legality. —If a service tenure is of a 
private nature and personal to the holder of a 
decree for arrears of tent due thereon, it ie 
liable to be sold in execution of that decree. 
But the tenure is not liable to sale if the ser¬ 
vice with which it is burdened is of a puclio 
nature. RAJAH NIL MONBE SlNGB DBG v. 
KASBEE MaHTOON. 25 W.R. 206. 

(8) —Srotriyam—Jfienafton by holder — Vali¬ 
dity. —A Srolriyam conferred for lives is in¬ 
alienable by the bolder for the time being 
except as to hie own lile-interest. Sundba- 
MUBTHI MUDALI V. VALLINAYAKI AMMAL. 

1 M.H.C. 466 [D.. 2 M.H.C. 341] 

19 )—Ptoperty attached to office—Death of office 
holder, effect of. —In a suit brought by G against 
S for the recovery of land which bad been en¬ 
joyed by G’s husband, the Kurnam of a village, 
but which, on bis death, bad been given to S 
with the office of Kurnam, where it appeared 
that the land bad been orginally attached to 
the office, but G’s husband for a long time be¬ 
fore bis death was enjoying the land as bis pri* 
vale property, held that the micas of the land 
continued to be attached to the office, notwith¬ 
standing that it may have been for sometime 
enjoyed as private property, that the property 
being annexed to the office was indivisible, and 
as the Collector, in ejecting G. appropriated the 
land to the office by putting it in the possession 
of the Kurnam whom he appointed in place of 
bee husband, G had no right to recover. M. 
BeSBAIYA V. M. Gaubamma, 4 M.H.C. 336. 

7 M. 85 ; R., 12 M. 235, 14 M.L,J. 438.] 

Enfranchisement—Inam patta does not 
confer new estate. —A palayam held on service 
tenure was not brought under the permanent 


Service Tenure—continued. 

settlement under the provisious of Reg. XXV 
of 1802. After the death of the last male 
holder, service was discontiaued, and, in lieu 
thereof and of the reversionary right of the 
Crown, a fixed quit-rent was imposed and an 
ioam patta issued to the widow, which recog¬ 
nized her title and confirmed it as her absolute 
property subject to the quit-rent. Under these 
circumstances, the widow did not take the es¬ 
tate as her self-acquisition, but the enfranchise- 
meat was an accretion to what was already au 
ancestral and heritable estate. NaRAYANA v. 
CHBNGALAMMA, iO M. 1. [F., 6 M.L.J. 119 I 
R., 21M. 47. 13 C.P.L.R. 81. 26 M. 339, 30 
M. 434, F.B.-17 M.L-J. 101 = 2 M.L.T. 101 ; 
D. 23 M. 47.J 

(11 )—Lands given for japam service—Failure 
to perform service - No hereditary right to lands 
—Effect.—Vibete lands were granted to person 
for the japam service alone, and he had no here¬ 
ditary right to them ; held, that failure to per¬ 
form tbe service foe a long time entailed dis¬ 
missal. MUTHU ALAGAPPA V. RAUALINGA 
GURUEHAL, 8 M L.T. 364. 

112)—Service land—Partition between joint 
proprietors— Services rendered—Bight of share¬ 
holder to withdraw his land from burden of 
service.—The plaintiff and others were joint 
proprietors of a certain talook. and under chat 
state of things, a portion of land within the 
talook was assigned to the defendant by all the 
proprietors of tbe talook jointly in consideration 
of bis services throughout the area of the talook 
as pasban, ie., services of a Chowkeedaree 
obaracter. Subsequently, a butwarra of the 
talook was effected and tlie plaintiff, as a result 
of the butwarra. obtained a certain one-fourth 
of a share of it, but the whole of tbe land 
which the defeodant held as consideration tor 
his services fell within tbe share thus allotted 
to tbe plaintiff. Tbe plaintiff now sued to 
I resume or to take back from the defendant 
I three-fourths of his service land upon the 
I ground that, although the defendant was 
! performing exactly the same service which 
originally constituted the consideration for this 
land, still be (plaintiff), being a one-fourth 
shareholder only of the talook, ought not to pay 
more than a one-fourth share of the considera¬ 
tion for those services, while tbe effect of the 
whole service land falling within his putta was 
that be was made to bear tbe whole of the 
burden. Held, that, as long as the defendant's 
services were required aud rendered, tbe plaint¬ 
iff could not withdraw from tbe defendant that 
land which was given to him by all the share- 
holders together, when they were joint, as 
consideration for those services. BEECBOGE 

Pasban V. Kullar Singh. 20 W. R. 369. 

(13)— Watan—Partition of watan —Cessaliw 
of duties attached to watan—Au impartible 
watan is not rendered partible by the cessa¬ 
tion (even though sanctioned by the Govern¬ 
ment) of the performance af the duties attached 
to it. SAVITRIBAI V. ANANDRAV, 12 B.H.C, 
224. [R., 6B. 311.] 
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(14)—Suid /or patilki watan—Adverse pos¬ 
session—Burden of proof—Discovery of new 
evidence-^Beview—Civ.Pro. Cod«, 1859, s. 376. 

—Id a suit for a declaration of title to the 
whole of a patilki watan, plaintifis produced a 
decree of the Peshwa’s Goveroment dated 1722 
in which they were declared to be the sole 
owners of the toafan. The defendants, on the 
other hand, produced a decree dated 1742 
declaring (hem entitled to a moiety of the 
toatan, and a document dated 1743 in which 
orders were given that the terms of the decree 
were to be adhered to ; but they were unable to ! 
prove that their ancestors had had any concern 
with the toatan for a period of 96 years subse¬ 
quent thereto. The plaintiffs, on the other 
hand, showed that, during the whole of (bis 
period, their ancestors were recognised as sole 
owners. Held that, under the oircumstancee, 
the burden of proving uninterrupted possession 
for more than 30 years prior to the institution 
of the suit lay on the defendants. iR., 18 P. 
L.R. 1900.) The High Court refured to grant 
an application for review of judgment on 
the discovery of new evidence, as the applicant 
failed to show that the document brought for¬ 
ward was admissible in evidence, and that it 
was not within bis knowledge or could not 
have been adduced by him at the time when 
the judgment was passed. AMRIT RaV v. 
MANAJl, 3 B.H.C A.C. 49. 

(15)—Service vatan—//eredifarp deputy, crea¬ 
tion of.—The plaintiffs in this case claimed 
the management of a certain deshpande valan, | 
on the ground that they bad been created i 
hereditary deputies, by a grant (tom a previous , 
incumbent. JEfefd that the suit was not main- | 
tainablo because the bolder of a hereditary ofhco ! 
being simply a tenant for life, the nomination i 
of a hereditary substitute to bis successors in , 
the office is an act clearly beyond his compe¬ 
tency, and because no appointment of a deputy 
made by any particular incumbent can have I 
effect beyond the incumbent's life. RaVJI RA- 
OBUNATHv.MABADEVBAV Vishvanath, 2 
B.H.O, 287- [R.. 12B. 60, 11 B. 82, 22 B. 

428.] 

(16)— Majumdaei watan — Inheritance — 
Female—Act XI of 1843—Rsj. XVI of 1827 — 
j. 20—Proceeds of v/^inD-Colleclor'a power. — 

A female can inherit a najtnudari watan as, 
since Act XI of 1843, a female is allowed to 
appoint a deputy to perform service, and, 
a fortiori, in case in which no service is to be 
performed at all, the interpretation previously 
put upon 8. 30 of Reg. XVI of 1887, that a 
female could not bold a majmudari watan, is 
no longer applicable. The Collector is compe¬ 
tent to order the payment of the whole proceeds 
of a tcafan to the officiating person. BAI 
BURAJ v. The Government of Bombay, 
8 B.H.C.A.C. 83. 

(17)—Service Vatao land— Sueeeeiive life 
fanantS'-Caute of acfion-Pracftce.—Where land 
bdongiog to a service vafan, held on a tenure 
of tacoeisive life estates, passed oat of the 
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possession of the vatandars, the cause of action 
to recover such land accrues to each successive 
life tenant, when the previous life tenant dies. 

KUBIA 6in Hanmia v Guburav, 9 B H.C. 
282. [i?., 10 B. 31; Cons., 9 B. 198. F.B.; D., 

2 B. 120.] 

(18)— Bo Ider of vatan, comecfenci/ of, to create 
perpetual mutalik— Vatandar, whether could 
excluae his successors from entire management .— 
In this suit brought by the plaintiff in 1884 to 
recover possession from the defendants of cer¬ 
tain vatan property with profits, the defendants 
answered that the plaintiff’s great grand father 
executed, in 1825, a &arar-25afr’a and sanad to 
the ancestor of the defendants, by which they 
acquired the hereditary right to keep the whole 
vatan in their possession and mauagement and 
to take one-third share of the income derived 
from the same. The lower Court found the 
defendants’ documents not proved, and that 
the tights set up by them, if any. bad ceased 
on the resumption and eubsequoni new grant 
by Government to plaintiff’s father in 1864, 
and passed a decree in favour of the plaintiff, 
i Tbo defendants appealed to the High Court 
' which held that the kararnamah and sanad 
' were proved and that the Regulation of 1827 
i forbidding alienations of service valan could 
1 not have retrospective effect. The creation of 
' a perpetual mutaltk with a certain share of the 
vatan asvritti, is within the powers of the 
I bolder of a vatan for the time being, especially 
when created in return for good and valuable 
consideration passing to the vatan. The per¬ 
formance of service as mutalik was not the 
entire consideration or motive for the grant 
under tbo kararnamah in this case, nor did 
the document expressly provide for the grant 
ceasing with the cessation of the services inci¬ 
dental to the vatan. As for the sanad. the 
grantor was held to bo incompetent to have 
excluded his succesaora in tbo vatan from its 
entire management, to vest it in the permanent 
mulaltk and whilst leaving his successors as 
absolute owners of the two tbirda, to deprive 
them of all control over its management. This 
was virtually attaching an incident to tbeir 
estate which was inconsistent with its nature, 
and this ho was not comoetent to do. BlllMAJI 
BALVANTv. GIRIAPA TlMAi’A DESAI. 14 B. 
82. (F.. 2-2 B. 422.] 

Settlements with vatandars in 
SouUiern Mahratla Country, nature of—Service 
valan land—Alicnabififp —Vatandars' Act III 
of 1874 (Bombnv).—What is termed a Gordon 
Setllomcnt was an arrangement entered into in 
1864 by a Committee, of which Mr. Gordon, as 
Collector, was Chairman, acting on behalf of 
Government—with the vatandars in the Sou¬ 
thern Mahratta country, by which the Govern¬ 
ment relieved certain vatandars in perpetuity 
(com liability to perform tbo services attached 
to tbeir offices in consideration of a “ iudi ” or 
quit-rent charged upon tbo vatan lands Act, 
III of 1874. B. 16, els. 9 and 3, gave ibeee settle¬ 
ments binding legal effect. At the lime when 
I the Gordon Bettemenls were madesetvice lande 
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were regarded as tbe remuneration of the here¬ 
ditary officer andmade inalienable by Reg. XVI 
of 1827 (as construed by the Court) beyond the 
life of tbe actual incumbent. It.nas not tbe in¬ 
tention of either party to tbe Gordon Settlements 
to convert tbe vatan lands into private pro¬ 
perty of the vantandars with the necessary 
incident of alienability, but to leave them 
attached to hereditary offices which, although 
freed from tbe performance of service, remained 
in tact, as shown by the dednitioo of " heredi¬ 
tary officer "in the declaratory Act (VIII of 
1874). APPAJI BAPUJIv. KESHAVSHAURAV; 
KeSHAV ShAMRAV V, APPAJI BaPUJI, 
IS B. 13. [R., 11 Bom L.E. 1102 = 31 B. 91 ; 
D.. 25 B. 470.] 

(20)—Gordon seltlement by Government — 
Vatan service loads—Mortgage by vatandac— 
Effect — Mortgage—property — Adverse 
^jossession by trespasser—Limitation—Govern- 
ment effecting "Gordon settlemenL" with trespas¬ 
ser — Result—Entry by Collector of vatan lands 
in name of Itespasser—Succession to vatan lands 
held by trespasser. —The “ Gordon settlement ” 
made by Government (to which legal effect was 
given by s. IS of Act III of 1874 (Bombay) was 
not intended to convert the vatan lands into 
the private property of the Vafandars, with tbe 
necessary incident of alienability but to leave 
them attached to the hereditary offices which, 
although freed from the performance of service, 
remained io taot. An alienation by way of 
mortgage of any portion of vatan property has 
no force beyond the life of the Valandar mort¬ 
gagor. [Reversed, 24 B. 556, P-C.J This was 
a suit to have it declared that a mortgage eze- 
outed by one K (plaintifi’s step-mother) to the 
defendant’s predecessoc-iu-title was null and 
void and for posse-sion of the mortgaged villages, 
or, in tbe alternative, for redemption of the 
mortgage, under the following circumstances. 
In 1847, plaintifi’s father died leaving him 
surviving his two widows K and B. In 1648, 
plaintiff was born to R. Tbe sevico vatan lands 
of the plaintiff’s father had been attached by 
the Government, because he refused ts produce 
the samiad under which he claimed those lands, 
but a portion thereof was subsequently restored 
by Goveroment, the same having been entered 
in tbe name of K (without Government recog¬ 
nizing the plaiutifi as the legitimate son of the 
owner of the nafan lands). The remaining por¬ 
tion of the vatan lands was subsequently res¬ 
tored by the Government to K, who was 
acknowledged as tbe bolder thereof, the agree¬ 
ment with her being under tbe “Gordon Settle¬ 
ment.” Thereupon. K mortgaged two vatan 
villages for Rs. 9,900 to S, the defendants’ 
predeco36or-in-title, to whom possession was 
given and revenues paid by the village officers 
as per directions of the mortgagor. Tbe 
mortgagor repented of tbe transaction subse¬ 
quently and ordered the village officers not to 
pay tbe revenues to S, who brought a suit, 
obtained a decree and in execution got posses¬ 
sion of the property. The plaintiff having 
quarrelled with E, the latter adopted one B, 
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Tbe validity of the adoption was challenged by 
the plaintifi in a suit in which his legitimacy 
(as the heir of his father) was established. As 
a result of this decision in favour of tbe plaintiff, 
tbe Collector entered tbe vatan lands in the 
plaintifi’s name. Tbe plaintiff and 8 had been 
moving amicably as long as 8 was alive. After 
the death of S, his sons (the present defendants) 
fell out with the plaintiff. Hence the present 
suit. On the evidence adduced io tbe case, it was 
held (1) that tbe suit property was part of a desai 
vatan, and as such was held on service tenure, 
(2) that the mortgage by K to 8 was not valid 
beyond tbe life-time of the vatandar K who 
mortg-«ged it, (3) that K must be considered to 
be a trespasser for the reason that the plaintifi 
became tbe rightful vatandar from bis birth in 
1848, he having established his legitimacy (as 
the son of his lather) the original owner of the 
vatan lands in a Civil Court, (4) that tbe fact 
that tbe Goveenmeat effected the Gordon 
settlement, with K (a trespasser) would not 
have the effect of making her the vatandar so 
long as tbe plaintiff was alive, (5) that the pro¬ 
perty having become K’s by adverse possession 
(as a trespasser) the plaintiff's right to recover 
tbe property in virtue of his vatan right had 
become barred, and (6) that the plaintiff (as 
heir of his step-mother K> was entitled to 
redeem the plaint mortgage which bad been 
proved. SWAMI RAO v. PaDAPA bin BHUJAN- 
GRAV, 18 B. 22. [Reversed, 24 B. 556. P.O.; 
D., 10 0. 174.] 

[21) —Act XI of Hereditary officers— 

Deshmukh—Iitmifafion for deshmukhi vatan 
arrears—Act XIV of 1859. cls. 12, 16.—Bye. 2 
of Act XI of 1643, hereditary officers are bound 
to render the usual services of their respective 
officers, as far as the same may be required by 
the Collector or other officer under whose 
control they may be placed by usage or orders 
of Government. The usual services of a 
Deskmukh consist io making himself thorough¬ 
ly acquainted with all oiroumstances affecting 
the Land Revenue in his district and in 
communicating suoh information to the Mam- 
latdar or Mabalkari ; and he is bound to per¬ 
form or get performed ao much writing business 
as is necessary for the above purposes and no 
more. It docs not follow from this that he is 
bound to employ a karkun in every kutoheri in 
his district. He may perform all his duties 
personally or with the assistance of a single 
karkun. The period of limitation to recover 
arrears of deshtnuA^hiuiafan is Gyears. BAKOOBA 
N.AIK bin RAQHOBBEv. THE COLLECTOR OP 
BatnaQIRI, 6 B.H.C.& C. 107. 

(22) —Forfeiture of, by repudiation of tenancy 
—Ejectment, Suif for—Notice, if necessary— 
Act shewing intention to determine the lease— 
Bengal Tenancy Act (VIII o/1895), ss. 151, 
181—Trons/er of Property Act (IV of 1882), 
s. 106 and 111 cl. (g).—Where the holderof a 
service tenure renounced the title of his land¬ 
lord and executed a kabuliat in favour of a 
third party in respect of the whole of the land 
comprised in the tenure, and the landlord 
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brought a suit for ejeotment: Beld, that the 
ease falls within the Transfer of Properly 
Aot and not wiibin the Bengal Tenancy Act; 
that no notice to quit was neceasary, as the 
•deiendant forfeited bis tenancy by denying 
the landlord’s title; but that the landlord, 
before he can eject tbe tenant, must do some 
■act or other shewing his inicntion to determine 
the lease, and this intention must be shown at 
some time antecedent to the institution of the 
suit. ANANDAMOYI V. LAKSHl CHANDRA, 

3 C.L.J. 274«33 C. 839. (2 U.L.J. 403, 17 A. 
45. B.) [F., 31 M. 403»4 M L.J. 221.] 

(23)—Land held on service tenure — Aliena¬ 
tion wilhfOUt consent of grantor—Cessation of 
services—Effect. —Tbe suit lands bad been held 
of plaintifi and his ancestors for a very long 
.period by the defendants and their ancestors 
upon a service tenure, namely a tenure which 
bound tbe tenants from time to time to serve as 
guards to a certain idol. Tbe grantees, defend¬ 
ants, alieoated the lands to strangers without 
the acquiescence of the grantor, and then ceas* 
ed to perform the services. Hence this suit for 
khas possession. Held that tbe defendants had 
forfeited their right to bold the lauds at all, 
and that the plaintiS was entitled to khas 
possession. RAM GOPAL CHUCKERRUTTY V. 
CHUNDEBNATH SEIN, 10 W.R. 289. 

(2i)—Service tenures—Death of tenure holder 
■without heirs—Custom of reversion to grantor. 
—In this case, tbe Judicial Commissioner 
arrived at tbe finding on remand that " it is 
the custom of (he country that, on the death 
of a service tenure-holder without heirs, bis 
jagheer reverts to tbe grantor.” The High Court 
beld that on tbe above finding, the Judicial 
Oommissioner should have recognised the 
right of the grantor to recover the land on 
the death of the grantee without heir and 
accordingly gave the grantor a decree declaring 
him entitled to resume the two mouzahs sued 

for. Rajah Ramessurnath Sinqh v. Hubo 
LaLSIMQH, 6 W.R. 87, 

(26)— Act IX of 1859. s. “iKi—Confiscation of 
rebel's properly—Claim to mokurruree tenure— 
Limitation. —A mokutrureedar who has fled 
and abandoned his tenure carved out of a rebel’s 
property, which was taken into tbe absolute 
and diroct poasesaion of Goveroment under 
colour of oooflacation of the rebel's property, 
and then assigned to the defendants, is not 
entitled to recover the tenure, inasmuch as the 
■mokurruree is not an absolute tenure, but one 
on condition of service to be rendered to tbe 
former proprietor, whose estate has been confis¬ 
cated lor rebellion. Asuitbya mokutrureedar 
to recover bis tenure appertaining to a rebel's 
estate confiscated by Government is governed by 
B. 20, Aot IX of 1869. Baboo Nepal 8inom 
V. Ram Subun Binqh, W.R. 1864, 5. 

(26)—32, Bombay Act VII of 1863—Bernica 
ioaian— ifasumplton— Suuesnon.— Tbe pay¬ 
ment of a hah in respect of a majutridari 
■uatan though charged on villages is not a 
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share of the revenues of the villages, and 
therefore, Bombay Act Vll of 1863 does not 
apply. The law in the Bombay Ftesidcncy re¬ 
cognizes that females can held watan, males 
being appointed by them to perform the service. 

The Government op Bombay v. Damo- 
DHAR Parmanandas, 5 B.H.C.A.C. 202. [2?., 

8 B.H.C.A.C. 83.] 

(27)—Bomfcaiy Act, VII of 18G3, s. 11, cl. 
A—Lands held for service, action regarding 
tenure o/—Jurisdicfion — Civil Courts — Com¬ 
petency of local Legislature to curtail jurisdic¬ 
tion of Mofusiil Courts. —It h»3 been enacted 
by cl- 4 of s. 11 of Bombay Act VII of 1863 (an 
Act for the Summary Settlement of claims to 
exemption from the payment of Government 
Land Revenue) that “ no suit or action bet¬ 
ween the Government and tho holders of any 
lands held for service, in regard to tho tenure of 
such lands, shall be entertained in any Court 
of Civil Judicature.” Prinia facie, the pro¬ 
vision in tbe said cl. 4 is a direct bar to the 
exercise of jurisdiction by the Civil Courts in 
such cases. It was contended in this case 
that the clause applies only to holders of ser¬ 
vice lands, that the plaintill denied that bis 
land was subject to provide for service at all 
and that therefore the clause could uot apply 
to him. But it was held that tho phrase 
‘lands held for service’ mean not necessarily 
lands so described in tbo plaint, but those 
declared to be so by Government under the 
powers conferred by s. 32 (d) of tbe Act. Art. 
3 of ol. 3 says that 'service lands shall be re- 
sumablo uudec general rules’ and, on the pro¬ 
vision thus made for some degree of regularity 
in the determination of claims, it was sought 
to be contended that tbe Government was in 
these cases protected against a civil action 
only when it bad in fact laid down some gene¬ 
ral rules and conformed to them. It was, how¬ 
ever, beld that, since tbe Act has prescribed 
without qualification that ' no suit or action ' 
shall be entertained as to the tenure of service 
lands, tbe jurisdiction cannot be restored by a 
mere direction in another clause, that Govern¬ 
ment is to follow general rules such as it 
"may think proper iromtimoto time to lay 
down." [ii.. 0 B. 264, 5 L.B.R. 162, F.B ] 
The provi:tions of a statute must generally receive 
a plain construotioo liberal enough to admit of 
the local legislature extending 'or restricting 
tbe powers of the Courts, its own creatures, 
even though the possible occasions for the exer* 
cise of the High Court’s jurisdiction may than 
indirectly be increased or diminished in 
number. PREMSHANKAR BAGHUNATH-II v. 

The government of Bomuay, 8 B.H c.A. 
C. 195. [R., 8 B. 264, 6 L.B.R. 163, P.B.] 

(28)— Adverse possession — Landlord and 
tenants' relationship — Registration. — The 
plaintiff sued for the resumption of certain 
lands granted by bis ancestors to tbe first de¬ 
fendant’s ancestors in connection with, and as 
remuneration for, tbe office of Mutahk Dosai 
alleging that tbe defendant bad become unfit 
fox 801 ^ service, and refused to render service 
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though asked to do so; but his suit was dis* 
Kissed b; the lower Court on the ground that 
as the first defeodant had enjoyed the lands 
without rendering any service for 30 years, his 
possession was adverse to the plaintifi and 
barred the claim : Held, (remanding the case 
for a fresh finding), that as the lands were held 
for service, the fact that no service was per* 
formed would not of itself make the holding 
adverse. Held, also, that the render of service 
was on the same footing as payment of rent, 
and to make the possession of such lands 
adverse, there must be a refusal to perform 
service or a claim to bold the lands free of 
service. Held, also, that a document contain¬ 
ing merely a statement of past facts with a 
promise for the future to act in accordance 
therewith did not require registration, and was 
admissible in evidence* Per Ranade,J. —The 
mere fact that lands are held on service tenure 
makes no change in the relation of landlord 
and tenant, s. 105 of the Transfer of Property 
Aot expressly classes service with money or 
grain rents. The rulings in regard to rents 
apply with equal effect to service tenure lands. 
In dealing with questions about the resump¬ 
tion of lands held on service tenure, the general 
principles to be observed have been laid down in 
Forbes v. Meer Mahomed Tuoee (13 M.I.A. 438) 
followed in SUaramrazu v. Ramchandrarazu, 
I.L.R. 3 M*d. 369. KOMAROOWDA v. BHIMAJI, 
1 Bom. L.R. 61»23 B. 602. 

(29)— Grant to village servant — Resumption. 
—-A grant to a village servant for service is ten¬ 
able only during the pleasure of the grantors 
and is resumable by them when they desire to 
dispense with the services of the grantee, or for 
any other reason, at their pleasure. But where 
the grant has beon made jointly by the village 
proprietary body, and the shares are joint and 
not separate, the grant can be resumed only as 
a whole and not piecemeal, and it cannot be 
resumed until proprietors representing the major 
pact o( the property of the village desire its 
resumption. MaZOOLA v. BAHADUR Khan, 
70 P.R. 1888. IF.. 4 P.R. 1877.] 

{Z0)-“Chakeran lands in Bengal — Resump^ 
fton.'-Cbakeran lands in Bengal, held anterior 
to the Decennial Settlement, under the zemin¬ 
dar of Burdwan. not merely in lieu of wages 
for personal services to the zemindar, but also 
for the performance of the duties of village 
watchman, arc not resumable as Tannahdary 
lands by the Government, under s. 8, cl. 4 of 
Bsn. Reg. I of 1793, but are, by s. 4 of Ben. 
Beg. yill of 1793, annexed to the Malguzary 
lands, and responsible for the public revenue 
assessed on the Zemindary. Chowkeedars, or 
village watchmen, are liable to services to the 
Talookdac, but obakecan lands held by them for 
.such services are not liable to be resumed by 
the Talookdac for bis own use discharged of the 
obligation to which they ace subject. So held 
by the Judioial Committee, affirming the judg¬ 
ments of the Zillab and Sudder Courts, in a 
anit for resumption by the appellant as Talook- 
4ar, under a purchase of certain lands from the 
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Zemindar of Burdwan, which he alleged to be 
Gram Suranjamee (rent-free village lands), but 
which were proved to be chakecan lands, appro* 
priated to the maintenance of Chowkeedars in 
the Talook in which the lands were situate. 
The right of appointing Chowkeedars belongs to 
the Talookdar, such officers being liable to the 
performance of services to the Talookdar : and 
as by usage in the Zemindary of Burdwan, 
Chowkeedars had been accustomed to render 
such services to the Zemindar, the Chowkeedar 
was held entitled to possession of the chakecan 
lands under such tenure. JOYKISHEN MOO- 

KERJEE V. The Collector op East 
Burdwan. 1 W R P.C. 26*10 M.I.A. 16 = 1 
Suther. 542=2 Sar. 54. [Expl, 14 W.E.P.O. 
23 = 13 M.I A. 438 = 5 B.L.R. 529 ; R.. 26 M. 
403, 1 C.L.J. 303 = 9 C.W.N. 571. 34 C. 109 
= 5C.L.J. 33=11 C.W.N. 201, 33 C. 696=5 
C.L.J* 299=10C.W.N.598, 34 C. 763= 5 C.L. 
J. 583 = 12 C.W.N. 193. 6 C.L.J. 572, 13 O.W. 
N. 71.] 

(31)—ficsuwpfton— Chakeran or service-lands 
—Regulation VIII o/ 1793. s. 41.—The lands, 
the subject of the suit, being certain mebals 
comprised in a zamindaree, were granted by 
the Government, before the Permanent Settle¬ 
ment, to the ancestors of the persons through 
whom the defendants claimed, as a hereditary 
jagir tenure, in consideration of services which 
they had rendered to the Government in re¬ 
pressing the incursions of wild elephants upon 
the cultivated lands of the zemindaree. Tba 
plaintiff in 1851 purchased the zemindaree 
from an auction purchaser at a sale for arrears- 
of Government revenue, and be sued to resume 
the lands in the jagir, which bad been held 
rent-free by the defendants and those from 
whom they claimed for nearly a century. Held 
that, notwithstanding that the lands were the 
subject of assessment when the zemindaree was 
permanently settled by the Government with- 
the zemindar in 1802, the plaintiff bad no right 
to assess these lands. The settlement between 
the Government and the zemindar could not 
affect the rights of the jagirdars, whose rights 
were derived, not from the zemindar, but from 
the supreme authority in the State. The lands- 
held on this tenure, even if chakeran, differed 
from the ordinary ebakiran lands contemplated 
by 8. 41, Regulation VIII of 1793. The jagir¬ 
dars were bound, if occasion required it, to 
protect the pergunnah from the incursions of 
wild elephants, and might forfeit the tenure if 
they wilfully failed in the performance of that 
duty but were not liable to have their lands 
resumed, because there was no longer any 
occasion for the performance of the particular 
service. ALEXANDER JOHN FORBES v, MIB 
Mahomed Taki, 5 B.L.R. 529, P.C. = 14 W.R. 
P.C. 28 = 13 M.I.A. 438=2 Suther. 858=2Sar. 
588. iF., 11 B.L.R. 71, P.O., 26 M. 403; B., 
1 B. 566, 6 B. 211, 9 B. 198, 8 A. 552, 12 B. 
80, 14 B. 82. 22 C. 938, 22 B. 422, 23 B. 602, 
28 B. 805=6 Bom. L.R. 364, 9 C.W.N. 66^, 
34 C. 753=5 O.L.J. 683=12 O W.N. 198; D., 
3 M. 367, 23 M. 262.] . 
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' (32)—Possession of lands as obowkeedacea 
ohakeran—'Presumpiion 0 / iands having been 
set apart at Decennial Settlement — Oqub ou 
- zemindar to prove that lands were private lands 
— Besumption .—This was a suit lor possessiou 
of land which the plaintifi alleged to belong to 
his mal lands, but which were in the possession 
of the chowkeedar of the village as hischakecan 
lands. The Oovernmont who represented the 
chowkeodar alleged that the lands had always 
been chowkeedaree chakeran lands and as such, 
could not be taken possession of by the zemin¬ 
dar. The contention on aecond^appeal that, 
since the Government could not prove that at 
the time of the Decennial Settlement, the lands 
had been appropriated to the chowkeedar, the 
zemindar was at liberty to resume and take 
possession of them, was not accepted by the 
High Court wbiob held that tbe onus of proof 
-that the lands were private lands of the zemin* 
dar, not set apirc at tbe Decenoial Settlement 
for the maintenance of the chowkeedar, rested 
on tbe plaintiff, the zemindar. It was not lor 
the Government to prove that they were then 
eat apart as chowkeedaree lands. The presump¬ 
tion from the facts admitted in this case, more 
-especially from tholong possession of the lands 
SkS chowkeedaree chakeran hy the obowkeedar, 
was that the lands were set apart at the Decen¬ 
nial Settlement for the chowkeedar, MOOK- 
TAkE3HBE DEBIA OHOWDBBAIN v. TRE 

Collector OF moorsbbdabad, 4 W.R. 30. 

(33)— Bboomeac tenures, not resumable — 
Du(v 0 /Bhoomears to rendercuitomary services. 
—PlaintiSd instituted thie suit alleging that 
defendants, who were aboriginal Bhoomears 
holding land on tbe Bhoamear tenure according 
to the custom in Cbota Nagpore, were mere 
modern settlers in their village. It was found 
however, that they were the ancient Bhoonvears 
cl the village holding rent-free on a hereditary 
tenure which plaintifi was not entitled to inter¬ 
fere with, and, it was held that tbe defendants, 
ae Bhoomears, were bound to render certain 
ouetomary services, but tbe lands held by them 
were not liable to resumption. GOPALNATH 
TBWABBB V. BHOOYAH OBANOO, 6 W.R. 

187. 


(84)—Ghaiwalee lands—Jaghirs and rent' 
free tenures, whether could be granted by eemin- 
liar—Besumption .—Tbe plaintifi in this case 
sued to recover poeaessionol the disputed lauds 
upon the gronad that they were eubject to a 
tenure for private tervioes to be tendered to tbe 
.zemindar and that euoh tenure had been for¬ 
feited in ooQsequenoe of the defendant not 
having rendered suob services. Tbe case was 
-not one for the resumption and aeeesament of 
.invalid lakheraj ; upon the faots found by the 
dower Oourl the plaioti0had not made out any 
OBse and bad not shown that the defendant 
held under a tenure upon wbiob private eervioes 
fwere reserved so that the tenure was forfeited 
■on account of the refusal of tbe defendant to 
^tlotm suob seivioes : tbs High Court aooord* 
dngly oonbrmed the decree of the lower appellate 
4Iouzt in jEavouc of the defendant* AJso the 


Service Tenure— continued. 
tenure had existed before the lands were settled 
with tbe zemindar and tbe lands bad been des¬ 
cribed there as j'ap/tirs. If so, they must have 
been created by tbe British or the Native 
Government before the grant of dewanee, and a 
zemindar had no power, before tbe Permanent 
Settlement to grant a rent-free tenure or the 
tenure at a less rent than the share of the pro¬ 
duce payable to Government for revenue, nor 
had he power to grant jaglUrs. RaJAE NlL- 

MONEE Singh Deo v. the government, 

6 W.R. 121. [Affirmed on appeal, IS W.R. 
32l;i?.,5G. 339. 9 C. 187, P.O., 12 C-W.N. 
178.1 

(35)—Service tenure — Quit-rent—Lapse of 
tenure—need for sermee — Effect. —As an 
ordinary rale, if land is given ou a quit-rent 
or no rent at all in consideration of service to 
be performed, the tenure would lapse when 
those services ceased. QuiCee :— Where no 
servico has been required or performed for a 
long series of years, and the tenure has been 
allowed to be held at a quit-rent or no rent at 
all, whether there has not been such a waiver 
of service as puts it out of the power of the 
grantor to resume the tenure simply on the 
ground that ho has now no need of the servioe 
lor which the tenure was originally created? 
Queere —Also when land is given at quit-rent 
onconditiou that the grantee shall aid the 
grantor iu repelliogthe attacks of bis enemies, 
or any other particular purpose, whether, while 
the grantee is willing to render these services, 
the grantor can put an end totho contract by 
saying that be has uo enemies to repel, and 
therefore no need of tho grantee's further 
services. MAHARA-IAH NiLMOKEY SING DEO 
V. SHEO TEWARY, W.R. 1864, 324. 

[ZQ)—Zemindar—Service tenure — Resump- 
tion of land.—A zamiudat is prinia facie 
entitled to resume lands gianted to persons on 
condition of thoir rendering services aud paying 
a certain sum to the grautor, wben these ser¬ 
vices are dispensed with. The zamindar may 
also, at his pleasure, enbanoo tbe quit-ret^, 
SANNIYABI RA/.U V. SALUit ZAMINDAR, 7 M, 
268. 

(37) —Service tenure tenant alleging gift-^ 
Besumption, Rightlo, not traversed—Kattubadi, 
Enhancement of — Inam— Zamindar's rights. 
—Where the tenant, under a service tenure, 
alleged a gift and did not traverse tbe allega¬ 
tion of the Zamindar that ho entitled to 
resume the grant when tbe servicfes wore not 
required and tho kattubadi was cnbanced on 
one occasion, there was evidence to warrant tbe 
coDolusioD that tho village was neither ‘ Ipam ’ 
nor granted in perpetuity burdeccl with a 
certain service ? In such a case, when tbe 
services were not required, the Zamindar 
could enhance the kiat and recover it. SlTA- 
BAMARAZUV RAMACHUNDUARAZD, 3M.367. 
IB., 14 M. 365, 23 B. 602.] 

(38) —Dands burdened with setyice—Dessa- 
tion of Service—Tenure not {determined —Lanas 
as remuneration of service—Right of grantor fa 
rastfma.—Where there^ is a grant of lands 
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burdened with some service, the tenure does 
not determine on the cessation of the service, 
if the instrument of grant does not contain any 
such express provision. But, where the grant 
is of an office tbo performance of whose duties 
is remunerated by the use of certain lands, 
prtma facie, the grantor would be entitled to 
resume the lands if the service ceased. KevaL 
KuBER V. THE TADUQDARI SETTLEMENT 
OFFICER 1 B. 586. [B.. 6 B. 211. 9 B. 

198, P.B.] 

Resumption of estate by Government — 
Political tenure—Mixed estate of saranjam and 
tnam.—The engagements entered into by the 
English Government with the Raja of Satara 
sod with the several Jaghirdars by treaty in 
1819, did not impart any greater fixity of 
tenure than bad been previously enjoyed by 
those Jaghirdars under the Native Rulers, and 
their Jaghirs remained liable to resumption at 
the will of the Government, although from 
reasons of political expediency, the English 
authorities would not bo disposed to add to the 
disturbance and confusion attending a conquest 
by dispossessing (he holders of property to any 
greater extent than was necessary for safety. 
The question to whom a saranjam or jaghir 
shall be granted upon the death of its holder is 
one which belongs exclusively to the Govern¬ 
ment, to be determined upon political consi¬ 
derations, and it is not within the competency 
of any legal tribunal to review the decision 
which the Government may pronounce. The 
inam villages and lands with the mokasa 
included as parts of one saranjam for the 
support of troops remained after 1820, a 
personal and military jaghir. The tenure 
created was political. A mixed estate of saran- 
jam and inam was granted by the treaty of 
1620 to be held on the same political tenure, 
and passed intact to the person whom the 
Government might recognize as the head of 
the family, so that it would not be competent 
for any Court of law to disnute it. SHEKH 
Sultan Sani v. Shekh ajmodin, i7 B. 431 
P.C. = 20 I.A. 60 = 6 aar. 52. [R., 5 Bom. L. 

R. 983, 34 B. 329=12 Bom. L.R. 208.] 

iiO) ^Service tenures-^ Resumption-^2^otice 
to quit—Resumption of service lands,—A service 
tenure created for the tendecing of services, 
private or personal to the zemindar, is resum- 
able, when the services are dispensed with by 
the zemindar or refused to be performed by the 
holder. (7 M.I.A. 128, 13 M. I.A. 433, 13 B. 

L.R. 124, 18 W.R. 321, 8.D.A. 1857. p. 1772, 
4 C. 67. 7 M. 268. 14 M. 365. R.) [if., 2 0. 
L.J. 4031 B., 23 M. 262, 8 C.W.N. 904, 
34 C. 753=12 C.W.N. 193=6 O.L J. 533.) 
A holding of lands (granted for services), with¬ 
out rendering the services, for more than 12 
years, does not legitimately lead to the infer¬ 
ence that the tenure is of a permanent charac¬ 
ter ; but (he grantor cannot, in such cases, 
resume the lands, without giving a proper notice 
to quit. N-B. —The distinction between the 
grant for services of a public nature, and one 


Service Tenure— continued. 

for services, private or personal, to the grantotr 
and the distinction between the grant of an es¬ 
tate burdened with a certain service, and tbat- 
of an office, the performance of whose duties is 
remunerated by the use of certain lands, point¬ 
ed out. Radha Pershad Singh v. budhu 
Parshad, 22 C 938. [5’..2C.L.J. 403 ; R.. 23 

M. 262. 8 C.W.N. 904, 34 C. 753= 12 C.W.N. 
193=5 C.L.J. 683.] 

(41) —Resumption of land—Notice. —Where- 
land held on service tenure is resumable at tha 
will of the grantor, the tenure-holder cannot be- 
dismissed and the lands resumed without rea¬ 
sonable notice being given. Lakshmi v, 
Chendri. 8 M. 72. [R., 8 C.W.N. 904.] 

(42) — Ejectment—Notice —Service, refusal to 
perform—Bengal Tenancy Act {\Ul of 1885), 
35. 155, 181 — Practice—Remand — Newpoini.— 
The tenant of a service-tenure, who refuses to 
perform bis services, is liable to be ejected, 
even without a notice to quit. (4 0. 67. 22 0. 
936, F.) It is an incident of a service-tenure 
that the bolder thereof is liable to ejectment 
upon refusal to perform service ; as this inci¬ 
dent would be materially aQected, and practi¬ 
cally destroyed, if the provisions of s- 165 of 
the Bengal Tenancy Act, relating to relief 
against forfeiture, were made applicable, service 
tenures must be held to be excepted front 
the operation of a, 155 by virtue of s. 181 of the 
Bengal Tenauoy Act. (25 C. 131, Appl.) When, 
a case has been remanded by an appellate 
Court, in an appeal against the decision given 
after the remand, fresh points which might and 
ought to have been urged before the remand, 
cannot be allowed to be taken. ANSAR ALI 

Jemadar V. 0. B. Grey. 2 C.L.J. 403. [R., 
33 0. 339 = 3 C.L.J. 274, 5 C.L.J. 63. 11 O.W^ 

N. 46=5 C.L.J. 593.] 

(^3)—Under-tenants, ifcanacquire occupancyr 
—Ejectment — Notice to quit.—When land was 
granted to a person as a service-tenure, the con¬ 
dition being that be was to hold it in lieu of 
services to bo performed by him as Ohowkidar; 
held, that tenants under him did not acquiro 
occupancy tight by holding the land for mote 
than 12 years. Held, further, that, on the 
death of (be grantee, the grantor was entitled 
to sue the under-tenants in ejectment without 
previously serving them with notices to quit, 
Mritunjoy Rot Ohowdhry v. Kenatdl* 
LAH Narya, 11 C.W.N. 46=5 C.L.J. 58. 
(2 C.L.J. 403, R.) 

(44)— Service tenure—Refusal to perform .ser¬ 
vice— Forfeiture — Go-sharer landlord —Suit for- 
ejectment—Transfer of Property Act, s. 111.— 
A oo-sbarer landlord of a service tenure is not 
entitled to a decree for ejectment to the extent, 
of bis share, that is, to khas possession with 
the defendant, the holder of the tenure, who 
refused (o perform the stipulated service fortbe- 
plaintiff, the co-sharer landlord, without pro¬ 
ving that the whole body of landlords have, by 
some overt act, for instance, a notice to quit 
taken advantage of the forfeiture, that is, have- 
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done some act ahowing their intention to 
determine the lease. ATUL CHANDRA MajuM* 
DAR V. BEJOYA DHUPI, 11 lod. Cas. 698. 

( 46 )—Mokhasa tenure, meaning of—Circuit 
Committee — Proceedinqe if evidence.—Ihe 
tenure known as ** MoJchaaa ” is one, which 
was created by an assignment of a village or 
laud to an individual, either rent free or at a 
low quit-rent on oondition of service, Where 
each a tenure was created as a grant subject to 
a burden of service and not merely as a grant in 
lien of wages, bo long as the holder of the grant 
is wilting aod able to perform the service, the 
Zemindar has no right to put an end to the 
tenure whether the service is required nr not. 

(13 6.L.R. 1124=1873 I.A. Sup. Vol. 181, F.) 
The proceedings of the Circuit Committee of 
1786 is good evidence, with reference to the 
system upon which the Government claimed to 
deal with the zemindar’s property but they 
oannot afiect the rights of the ** Mokbassadars 
as against the Zemindars. SRI Raja VEN¬ 
KATA NARASINHA APPA RAO BAHADUR V. 
8B1 raja SOBHANADRI APPA RAO BAHA¬ 
DUR. 3 C.L J. 1 = 10 C.W.N 161 = 3 A.L.J. S5 
=8 Bom. L R, 1= 16 H.L J. I**! M.L.T. 3« 
P.C,=29 M. 82 = 33 I-A. 46=8 8ar. 897. 

| 46 >—Land held by performance of services — 
Ejectment — Consideration — Occupancy right 
and service tenure. —Where land was held by 
the performance of services, and the holders 
refused to perform those services, tho consi¬ 
deration for their being allowed to continue in 
possession would wholly fail, and they would 
be liable to be ejected, however long they 
might have held the lands. Obiter Tenants 
bolding by a service tenure cannot acquire a 
right of occupancy. HDRBOOOBIND RAHA V. 
RAMRUTNO DEY. 4 C. 67. [P., 2 G.L.J. 403 ; 

29 0.938. lO.L J. 16, Note.] 

See Ben. Act X op 187l, s. 3,7 C.L.R. 373. 

See Ben. act VIIIOF 1885. ss. 89, 181, 25 
0. 131. 

See BOM. ACT III OF 1874, s. 13. 19 B. 250. 

Lands held under amaram tenure—Stop¬ 
page of performance of military Service- 
Reasonable notice necessary before resumption 
of lands—See Ejectment, Suit for, 26 M. 
962. 

See GHATWADI TENURE, 10 W.R. 255. 

See Grant— Construction. 4 B.H.C. 

A. O. 1. 16 B. 222=181,A. 22, P.O. 

See ‘.Grant—M tscBLiiANEouB, 18 W.R. 
821. 

See JURISDICTION OF CIVIL COURTS, 12 

B. H.O. 282. 

Suit to eject a tenant holding under a service 
toonre —'Jurisdiction—See LANDLORD AND 
TENANT—ejectment. A.W.N, 1803, 224. 

Bait for resumption of—Xjandlord and tenant 
—Bee judicata—Oiv. Pro. Code, ss. 18. 43— 
Diipeniing with service—Enhanoement of cent 
—Landlord and Tenant—tenant’s 
UABSLITY FOB BENT, 14 M. 866. 
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Tenant renounoing character as service ten¬ 
ant—Notice—See Transfer op Property 
ACT, 1882, s. Ill, 2 Ind. Gas. 993. 

Service Vatan. 

See BOM. ACT III of 1874, s. 13, 19B. 250. 

See Limitation act, 1908, art. 144,9 B. 
198, F.B. 

Of mortgage—See Mortgage—REDEMP¬ 
TION, 2 Bom. L.R. 211 = 21 B. 482. 

Sessions and Joint Zilla Judges. 

See ACT XXIX OF 1845. 

Set-off. 

SeeClV. Pro. Code, 1908, 0. VIII, rr. 6, 7. 

See Civ. Pro. CODE, 1908, 0. XXI. rr. 
18. 19. 

(l)~Set-c>f—Principles of English Courts of 
Equity or Oj Roman Law of compensalton appli- 
f^ixbU—No weight given to statutes of set-off.— 
The High Court would deal with the questions as 
to set-otf on the principles of English Courts of 
Equity or of the Roman Law as to compen¬ 
sation and would give no weight to objections 
derived from the peculiar language of the 
statutes of set-oft. Ram Gopal v. MAjeti 
MalLIKKARJAnudu. i M-H.C. 39B. [F.,7 

N.W.P. 157.) 

(2)—Civ. Pro. Code, s. Ul—Set-off—Extent 
to which set off may be allowed. - The provision 
iu the Civ. Pro. Code, in regard to set-ofl is one 
regulating procedure, and not intended to take 
away any right of set-ofl, whether legal or 
equitable, which parties would have had in¬ 
dependently of it: and the right of set-ofl will 
be found to exist not only in cases of mutual 
debts and credits, but also where the cross- 
demands arise out of one and the same transac¬ 
tion, or are so connected in their nature and 
circumstances, as to make it inequitable that 
the plaintifl should recover, and the defendant 
be driven to a cross-suit. (N.W.P. 1875, p. 157, 4 
M.H.C. 120.4 B. 407. P.) [R-, 15 A. 9,98P.R. 
1908=80 P.W.R. 1908=130 P.L.R. 1908.1 
In such cases, the set-off claimed by.the defend¬ 
ant may be allowed in its entirety, aod not 
simply to the extent of defeating the plaintiff’s 
claim, so that the defendant may obtain a 
decree, for the excess of his claim over that of 
the plaintiff. {Oldfield, J.) Where the set-off 
claimed cannot be brought under the provisions 
of 9 . Ill, the defendant oannot bo allowed to 
obtain a decree against the plaintiff, having paid 
no Court-fees on tb^^t accounts (Duthoitt J-f 
PrAQILALv. maxwell. 7 a. 284 = A.W.N. 
1885, 40. 

13)—Bight of set-off—Circumstances under 
which right arises—Defendant putting tn evt- 
dence toritien contract liable to an optional 
etamp^Plaintiff^e rights effect on.—The right oi 
seb'oS exists where there are cross deplaned 
arising out of one and the same transactionf or 
where they are so oonneoted in their nature and 
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circum5tanoes as to make it inequitable that 
the plaintiff should recover and the defendant 
be driven to a cross-suit. [iT., 7 A. 284 ; R., 4 
B. 407. 10 A. 587, 15 A. 9, 24 C. 903*1 C. 
W.N. 597 ] Where a written contract liable to 
an optional stamp is put in evidence by the 
defendant, the plaintiff cannot recover a larger 
amount under it than fif stated) the optional 
scamp upon the instrument would have been 
sufficient to cover. T. KBISHNASAMY PILLAI 
V. The Municipal Commissioners, 4 M.H. 
c. 120. [F., 2N.W.P. 465.] 

(4}—Ciu. Pro Code, 1882, s. 111.—In order 
that the principle of set-off may apply, it is 
necessary that the parties must fill the same 
character with regard to both claim and se(-o^, 
and that the nature of the opposed rights must 
have some sort ot identity. MULA KUAR v. 
ULFAT SlNOa. A.W.N. 1896. 172. 

(5) ~~Decree—Sel-off-~Civ. Pro. Code (Act 
VIII of 1859), s 209—Scope.—S. 209. Act VIII 
of 1859, which allowed a set off, refers not only 
to cases of decrees of the same Court, but also to 
decrees *n the same Court. Hadoo SIRDAR 
V. jadoo Monee DOSSEB. 17 W.R.46. 

(6) —Scf-o^, Requirements of .—It is essential 
to the validity of a set off that the debts should 
be mutual, due from and to the same parties, 
and in the same right. Bhoirub Chunder 
Doss V. HAFEZUNISSA KHATOON, 2 C.L.R. 
144. 


(7)-“Set-off—General cases—Joint and sepa¬ 
rate debts—Mutual dealings.—A bad dealings 
with a firm consisting of a father and two sons, 
who carried on business jointly. Shortly after 
the father’s death, the two brothers separated, 
and A dealt with each separately, having notice 
of the separation. A could not set off against 
a claim made by one of the brothers, in respect 
of the separate dealings between himself and 
A, a debt due to himself from the former joint 
concern. Dhunput Sinoh v. FORBES 1 
Ind. JuF. N.S, 394. ’ 


(8)—Ciu. Pro. Code. s. Ill—Sef-o^.—In 
order to entitle a defendant to plead a set off, 
the debt to which it relates must be an ascer¬ 
tained sum of money duo and owing to the 
defendant by the plaintiff, out of a transaction 
in which mutual credits are directly proper by 
reason of their being in respect of the same 
right. ABUL Hasan v. Zohra Jan, 3 A. 299 
=A.W.N. 1883, 45. [R., 16C.P.L.R. 118.] 

{9)-—Set-off, equitable—Transactions not same 
butdislincl—Whetfier set off may be allowed.— 
Where 8 sued to recover a sum of money due 
from M as balance of a commission agency 
account, and M claimed to set-off an amount 
due to him by 8 as damages in respect of two 
contracts of sale of grain to 8. Held, that M’s 
claim of set-off, though of an unascertained 
amount, oould be allowed, by way of equitable 
set-off. The equity of set-off arises out of the 
recognition of the natural justice of allowing 
the balance only to be recovered incases where 
there have been mutnal credits. The Courts 
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will take hold of a very slight thing in order to' 
give effect to this equity and to do justice. 
The rule of set off is not oonfioed only to cases 
where the cross-demands are connected by being 
part of the same transaction or series of transac¬ 
tion, but applies also to cases where the tran¬ 
sactions are distinct, if the one parly has given 
credit to the other on the faith of goods depo¬ 
sited by tbe other party with him. SBIVANDAS 
BODHarmal V. MULOMAL, 6 S.L.R. 138=19 
lod. Cas. 390. 

(10) —Ciu. Pro. Code {Act X of 1877), s. 11— 
Claim for unliquidated damages, whether can 
be set off —‘(jeneral right of set-off. how far 
affected by the Code of Cwil Procedure. —Under 
the provisious of the Civ. Pro. Code (Act X of 
1877), claims for unliquidated damages are not 
capable of being set-off, but neither that Code 
nor the Code of 1859 was intended to take 
away any right of set-off, whether legal ot 
equitable, that the parties would have inde¬ 
pendently of its provisions. KISHORCHAND 
CH.AMPALALV. MADHOWJI VISRAM, 4 B. 407, 
[F.. U C. 557, 7 A. .284 ; R., 10 A. 687, 15 A. 
9. 18B. 717, 21 B. 126, 29 M. 336=16 M.L.J. 
395 = 1 M.LT. 163] 

(11) —iScf-ojf—Sum not ascertained. — No 
decree can be passed in favour of a defendant 
by way of set-off for a sum to be asoertained 
and which may possibly be found out by an 
enquiry in the suit of the plaintiff, when, as a 
matter of fact, it is found that nothing is due 
to the plaintiff. HURO SOONDUREE DOSSEB 
V. 6UNOSEE MOHON DOSS, 5 W.R. MU. 82. 

(12) —Ctu. Pro, Code. Act VIII o/1859, s. 121 
—Set-off—Unascertained damages for breach of 
contract.—In a suit to recover the amount due 
on certain dishonoured handies, the defendant 
cannot, under 8. 121, Act VIII of 1859, claim 
a set-off for damages in respect of an alleged 
breach of contract which have not been 
ascertained. Ram Dyal v. Ram Dhdn DASS, 

3 Agra 43. 

(13) —0. VIII, r. 6. 0. XX, r. 19 (» 
Civ. Pro. Codey Act VIII oj 1859, ss. 191, 
^95) — Set-off — Effect of provisions of Cod$ 
in enlarging right of set off — Suit on bill 
of exchange — Right of defendant to set off' 
claim fcr unliquidated damages. —While the 
language used in sa. 121, 195 of Aot VIII 
of 1659 bad not the effect of enlargiug the 
the right of set* off, the proviaions of the Oode 
were not ioteodcd to take away any right of 
set^oflF, whether legal or equitable, which parties 
would have had iodependeutly of Us provisions. 
The right of aet-ofi exists not only iu oases of 
mutual debts and credits, bat also where cross- 
demands arise out of one and the same trans- 
aotion, or are so oonoected iu their nature and 
circumstances as to make it in equitable that 
a plaintiff should recover and the defendant be 
driven to a cross suit. Plaintiff sued to 
recover the amount due under certain bills of 
oxchaDgOi and the defendant sought to set-off a 
claim for unliquidated damages not connected 
with the bills of ezchaDge# Held that the 
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Set- off continued . 

■defeodant had no right to set off the claim 
against the amount sued for aud his only remedy 
was by way of a cross suit for any damages to 
which he might be entitled. StBPHBH 
CtiABK V. RUTHNAVALOO CHETTI, 2 M.H C. 
296. IV W.R. 177, 11 0.557. 16 0.711; 
J?., 4 M.H.0. 120. 7 N.W.P. 167. 4 B. 407. 

16 A. 9. 21 B. 126, 2* C. 908, 8 0 W.N. 174, 
160.P.L.R. 118. 32 C. 576 = 2 O.L.J. 73.] 

(14) —0. VIII. r. 6. C*t>. Pro. Code, 1908— 

Sum ascertained—Right to sue—Joint 
—Not several. — The defendants in a suit 
cannot claim to set ofi, as against the plaint¬ 
iffs, a sum for which they could not have 
sued without making another person a party to 
the suit. UMA NATH Das v. MONSUft ali 
HowlaDAR. IIC.L.J. 406“14C.W.N. 786 = 9 
Ind. Cae. 570. 

4 

( 15 ) —0. VIII, r. 6, Civ. Pro, Code, 1908— 
JBTinds of set off—Washerman not returning 
articles made over to him—Right to set off value 
of articles against his wages.—Theto are two 
.kinds of set off : (1) statutory, and (2) equita¬ 
ble. Statutory set-off can be claimed as of 
right under O- VIII, r. 6. Civ. Pro. Code. But 
this provision of the law is not exhaustive, 
and does not take away any rights of equitable 
set-off which pattiss would haveindepondeatof 
it. Such set off should be allowed only where 
the Oourt deems it equitable to allow it. So if 
a washerman loses some ol cbe articles given to 
hiin to wash, his employer is entitled equit¬ 
ably to set off the price of those articles when 
paying him his wages. MAlDBt? v. BhONDU, 
77 P.R. 1910 = 108 P.W.R. 1910 = 145 P.L.R. 
1910=7 Ind. Gas. 1006. 

■ (16)—Civ. Pro. Code, 1882, a. Ill ( = 
0, VIII, r. 6, new Code) —Scope of—Right to set 
■off—English Law. —S. 111. Civ. Pro. Code, 
1882, is not exhaustive of the circumstances 
under which a right to set-off may arise ; nor 
is such a right restricted to circumstances under 
which it would arise under English Law. (2 M. 
H.O. 296, 4 M.H.G. 120. 4 B. 407.7 A. 284, 
11 0. 657, 16 C. 711, B.) Where the 
plaintiff agreed to purchase from the defendant 
certain timbec. and after paying part of the 
price and taking delivery of some part of the 
timber, refused to taka delivery of the rest, and 
sued the defendant to reoovei part of the price 
paid by him, on the ground that the portion of 
timber delivered to him wae not of the quality 
-oontcaoted for, held that the defendant in the 
suit oould claim by way of set-off compensation 
for the loss sustained by him in the re-sale of 
■that portion of the timber of which the .plaint¬ 
iff refused to take delivery, beuause the cross 
demand in this oase arose out of the same 
ttansaoiion. NIAZ GUL Eham v. Dubqa 
PBASAD. 19 A. 9-A.W.H. 1892,118, [F., 27 A. 
146-A W.N. 1904. 193 = 1 A.L.J. 629 ; Expl., 
19 A.W»N. 143; B., 86 P-R* 1908 = 80 P.W.R. 
1908 = 180 P.L.R. 1908.] 

( 17 )—Denial 0 / plaintiff's claim and pUa of 
mi-off,—k aefsodant may deny the plaintiff's 

and also plead a eet off, and may obtain 
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a decree for it, although no sum may be found 
due to the plaintiff. Hayatkha v, AliDUEi- 
AKHA, B.H.C.A C. 151. [R., 130 P.L.R, 1908 
=86 P.R. 1908 = 80 P.W.R. 1908.] 

(IQ)—Defendant pleading set off—Defendant 
to be treated as plaintiff. —Where a defendant 
raises a claim of sot-oS, be mu'it, on the trial 
of that ipsue, be considered as plaintiff. 
SRIMATI J.4GADAMBA DASI V. J. M. GROB, 

9 B.L.R. 639. 

(19) — Res,judicata—Set-off o/ claim already 
dismissed, —The plea of set off is one form of 
bringing a suit, and the defendant, as regards 
such pl^a, becomes, in fact, the plaintiff, and 
the real plaintiff is allowed an opportunity to 
answer to the plea set up in defence. A person 
cannot be allowed to set up again, as defendant, 
the same claim for which he bad already 
brought a suit as plaintiff, and which suit had 
been dismissed. ABDOOLLAH KHAN v. SREE- 
KUNTO PERSHAD HAJRAH, 15 W.R. 252. 

(20) —Civ. Pro. Code. s. Ill- Set-off — 

Written statement— Plaint -Stamp-duty.—A 
distinction ought ta be made bveea the 
oheracler in which a liability is sought to be 
enforced and the conditions of the liability in 
that character. Unless the defendant admits 
that the debt he seeks to recover is not legally 
recoverable from the plaintiff, the plea of set- 
off must be allowed to be set up and proved, 
and ultimately allowed or disallowed according 
as the cross debt is or ie not shown to be re¬ 
coverable from the plaintiff. [B-, 16 C.P.L.R. 

118.] A written statement containing a claim 
of set off most be regarded as a plaint in regard 
to such set-off. and should be stamped accord¬ 
ingly. CHBNNAFPARAI V. RAGHUNATBAYA, 

15 H. 29 = 1 Ed L.J. 598. 

(21) —Ciu. Pro. Code, 1882. s. Ill—Sef off— 
Pecuniary limits of Court's jurisdiction,—The 
amount claimed to be set off must bo within 
the pecuniary limits of the Court's jurisdiction 
for the Court to order the defendant’s demand 
to be eat off against that of the plaintiff. 
THAKAR DAS V. NanD LaL, 17 P R. 1890. 

(22) —Civ. Pro. Code, s. \2i—Set-off, ivhen 
allowed — Jurisdiction — Set off—Appeal Sub- 
ject-malter of suif— Jurisdiction, —S. 121, Civ. 
Pro. Code, allows a defendant in a suit lor » 
debt to set off against the claim of the plaintiff 
the amount of any debt due to him from the 
plaintiff, subjeot to the proviso that, if the 
gum 80 claimed to be set off exceeded the 
amount oognizable by the Court, tbedefendant 
shall not be allowed to set-off the same unless 
he aboodoQS the excels. Prom this proviso it 
follows that a Oourt cannot entertain the 
question of set off if the amount claimed by 
the defendant exceeds the amount cognizable 
by it. When a defendant pleads a set-off and 
claims a deoros, the subject-matter of the suit 
is no longer the mere claim of the plaintiff, but 
the oross-oUims of both parties. Oonaequently, 
if the claim of the defendant was for a sum m 
exoess of Ri. 5,000 the forum of appeal wonld 
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bo the High Court and Dot the Court of the 
District Judge. RAM LAL v. LANCASTER, 3 
N.W.P. 114. 

(231 — Set-off claimed exceeding pecuniary 
limits of Court’s jurisdiction—Maintainability 
of the suit. —A suit which is cognizable by a 
certain Court as being within the pecuniary 
limits of its jurisdiction should be disposed of 
by the Judge presiding over it, irrespectively 
of the question whether a set-oS claimed by 
the defeor'ant in that suit is in amount beyond 
his jurisdiction to entertain. KiSHEN SaHAI 
V. BEHARl LaL, a. W. N. 1885, 7. 

(2i)-Expl. l,s. 18. Act XV o/188‘2 (Presi¬ 
dency Small Cause Courts)^Set-off exceeding 
pecuniary limit.—A Presidency Small Cause 
Court cannot allow a set-off if the amount 
sought to be set off exceeds the amount of its 
pecuniary jurisdiction. BroJENDRA Nath 
Das V, The budgb-Budge Jute mill & 
CO.. 20 C. 827. [R., 19 A.W.N. 143. 17 C.P. 
L, R. 139.] 

(25) — Small cause suit in Couttof S«6ordi- 
ttafe Judge invested uith small cause powers — 
Set-off claimed for amount in excess of Court's 
small cause ;ur>s(iicfton, triable in exercise of 
ordinary jurisdiction—Civ. Pro. Cede, 1882, 
s. 111 .—Id a small cause suit instituted in the 
Court of Subordinate Judge invested with small 
cause powers, defendant claimed to set off an 
amount exceeding the small cause pecuniary 
jurisdiction of the Judge, and it was held that 
there was no objection to the Subordinate 
Judge trying the set-off. He was hot the Judge 
of two Courts but only had two jurisdictions, 
and could exercise his email cause jurisdiction 
in trying the plaint claim and his ordinary 
jurisdiction in trying the set-off. Further, as 
regards the procedure to be observed, be was 
governed by the Civ. Pro. Code, and could 
set off the one debt against tbc other as pro¬ 
vided by s. Ill of the Code. RamprataP v. 
GANESH RangnatH. 12 B. 31. [D., 31 B. 
314=9 Bom, L. R. 327.] 

(26) —Ciw- Pro. Cede, 1859. s. 121“-5cf-o^— 
Pleadings—Written statement showing parti¬ 
culars. —A defendant desirous of setting-off, 
under s. 121 of Act VIII of 1859, against the 
calim of the plaintiff, the amount of any debt 
due to him by the plaintiff for any payment by 
him on plaintiff’s account, is bound to tender 
a written statement containing tbe particulars 
of bis demand. POORNO Chunder ROY v. 
Beharee LALL Mooeerjee, 14 W. R. 473. 

(27) —Act VIII of 1859, ss. 121, 195—De¬ 
mands arising out of same transaction—Set-off 
—Cross suit.— Where the right of set-off 
olaimed arose out of one and the same transac¬ 
tion as that in which the suit originated, it 
would not be equitable to drive the defendant 
to a croes suit. The decree of the Court in 
respset of the sum awarded to the defendant 
under s. 196 of Act VIII of 1859 and the latter 
portion of E. 121 is of tbe same effect and 
subject to tbe same rules as if this sum had 
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been claimed in a separate suit by the defend¬ 
ant, Radha Ram Deb v. James, 20 W.R. 
410. 

(28) —Civ. Pro. Code (Act VIII of 1859), 
s. 202— Award of private arbitration — Set-off.— 
An award of private arbitration per se does not 
come under the provisions of 6. 202 of AotVlIl 
of 1859 so that it can be set off against a decree 
of Court, Dheeraj Singh v. Dern Dyal. 
Singh, ll W.R. 144, 

(29) — Suit for money for carriage of goods 
by plaintiff — Defendant whether entitled to 
set off on account of damage to goods. — 
Plaintiff claimed money from defendant, as 
agent of a tea Compaoy on account of the 
carriage of certain goods, including a batch of 
ten ; defendant pleaded not indebted and also 
a set-off to tbe amount claimed by plaintiff on 
account of damage caused, through plaintiff’s 
neglect, to the above mentioned bitch of tea. 
Held that tbe defendant could not answer the 
claim with tbe set-off, on account of damage 
sustained in regard to tbe batch of tea. Tbe 
question as to wbat extent, if any, defendant 
was entitled to draw back, on account of the. 
failure of the plaintiff to deliver the tea en¬ 
trusted to him in good condition, might be 
put in issue, but alter tbe decision of such 
issue it would still be open to tbe defendant to 
bring an action against plaintiff for any special 
damages sustained by him owing to plaintifi’a 
negligence. SCANLan v. HebrOLD, 10 W.R. 
295. [Appl, 2 A. 252.] 

(30) —Civ. Pro. Code, 1892, s. Ill ( = 0. VIII, 
r. 6, new Code)—Set-off — Su:< for balance 
of account. —Government leased a bridge of 
boats over tbe Ganges to A for five years for 
a certain sum to bo p^id by instalments extend¬ 
ing over tbe torm of the lease. There were also 
provisions in the lease to the efieot that the 
Government may at tbe expiration of the term, 
farm this bridge to any other contractor, taking 
over tbe lessee’s plant at a fair valuation to be 
determined by arbitration, and also that‘*if 
tbe Government should see fit to cancel tbe 
lease during its currency with a view to sub¬ 
stitute a pontoon bridge, or for any other cause 
for which the lessee is not responsible, he will 
be entitled to full compensation from Govern¬ 
ment for all losses." A died before the expiry 
of tbe lease, and tbe Distriot Magistrate, acting 
on behalf of Government, seized all the stock 
and materials and deprived A’s representatives 
of tbe use of the bridge. The Magistrate then 
directed two genilemen to assess the value of 
tbe stock, and adding a certain percentage to 
their assessment fixed tbe value at a certain 
sum, Then a suit was filed on behalf of Govern¬ 
ment against the representatives to recover 
the balance of money due under the lease after 
giving credit to the defendants for the assessed 
value of the stock. Held that the sum assessed 
in the manner described above could not be 
strictly considered as a set-off, that the suit 
was one for balance of account, and that thfr 
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defeadaats, therefore, were entitled to question 
the oorreotness of tbe value assessed on the 
stock and credited in their favour. Thg 
8BCBETABY OP STATE FOR INDIA IN OOUNCIL 
V. MADABI lad, 13 A. 298, F.B.*A.W.N. 

1891, as. 

(31 )—Account stated — Claim of different 
natures—^Set’Off ~Procedure’ll^ is not equita¬ 
ble to allow a set-off against a claim relating to 
a pactioulac acoount, of a matter of another 
nature altogether. A Court should not go into 
tbe question of set-off in a suit for money due 
upon an account stated, but must confine itself 
to giving the plaintiff a decree for the amount 
which may be found due upon the account 
stated. Kalbe KOOMAR OHUCKBRBUTTY V. 
HURO CHUNDER CeUCKEBBUTTY, 17 W.R. 
177. 

(32) —In partition suits. —In suit for accounts 
in partnership or partition suits, each party 
however arrayed formally becomes in turn 
either plaiutiff or defendant; and a decree 
may be passed in favour of the defendant, 
although be has not claimed a set-off. NAN- 
CHAND V. MUSSA, 6 Bom. L.R. 692. 

(33) —Civ. Pro. Code, 1882. B. Ill—Sef-o/— 
''Legally recoverable*'—Company — Liquida¬ 
tion—Director—Companies Act (VI of 1882). 

$. 214—The words " legally recoverable ” in 
8. Ill of the Oiv. Pro. Code, 1882, have no 
reference to the ability of the debtor to pay the 
demand in full; and a sum is legally recoverable 
though in the result the creditor must be satis¬ 
fied with a dividend. In an action by a Com¬ 
pany to recover a sum fraaduUutly obtained by 
the defeudante before tbe liquidation of tbe 
Company, ooe of tbe defendants claimed sot-off 
against the Company a debt from the company 
to him incurred prior to the commencement of 
the ewinding up : Held, that tbe defendant 
could aec-oS the debt due to him. though the 
amounts of the debts were ascertained after the 
liquidation, as the debts which were sought to 
be set off one against tbe other were debts be¬ 
tween the same parties, and in tbe same interest 
and neither resulted from a dealing with tbe 
liquidator. A director can set off a debt due to 
him from the Company in an action brought 
against him by the Company though he cannot 
set off a debt due to him against a claim made 
by a liquidator under a- 214 of the Indian Com¬ 
panies Act. AHUSDABAD ADVANOG B & W. 
CO. V. LUXUIBHANKBR, 7 Bom. L.R. 246 b 
80 B.178. 

{HA)—Act VllI of 1869, e. 121—Suif for 
mesneprofits—Sel‘Off.—k suit for mesne pro¬ 
fits not being a salt for a debt within tbe 
meaning of e, 121, Act VIII of 1859, a set-off 
is sot admissible in such a suit. BOTEB 
BUMUN OOPADHYA V, GBEBJA NOND OOPA- 
OHYA. B W.R. 160. 

(86)—Stttf for possession — Afainfenanoa, 
defendant's right to, out of the property—Set- 
ft aait for posaeesion of immoveable pro¬ 
perty U tbe defendant hae a right to main- 
tpnasoaonfeof tbe property indispnte, effect can 
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be given to such right by way of set-off against 
the liability in the execution proceedings in 
respect of mesne profits, and, as regards main¬ 
tenance after tbe delivery of possession, by a 
suit. Bbi.t MOHAMM.AD MUMTAZ ADI KH-AN 
V. Sakhawat Adi Khan, 9 C W.N. 881. P.C. 
»28 I A. 190=23 A. 394 = 8 Bar. 8S. 

(36) —Act VIII of 1859, s. 195—Sef-o^.— 
8. 195 of Act VIII of 1859 applies where the 
defendant is allowed to set off a demand 
against tbe plaiutiff'e claim. But the section 
does not apply to a suit for maane profits, 
where the defendant asks for certain deductions 
in the nature of allowances for costs of culti¬ 
vation or collection expense.^, to be made from 
the amount that is proved to have come into 
his hands. TiLUCK CHAND BaBOO v. SOW- 
DAMINBE DASSEG, 25 W.R. 275. 

(37) —Civ. Pro Cod?, 1892, s. Ill—Set-off- 
Suit between principal and agent —Cross ciatws. 
—There can be only one suit between a 
principal and bis agent on tbe whole account 
relating to the agency. In a suit by the 
prinetpai against his agent, tbe agent’s plead¬ 
ing cross-claims for mooeys spent by him for 
the principal in tbe course of thr^ agency is not 
a pica of set-off but of debit and credit. In 
such suits, tbe whole account must be gone 
into and settled by tbe Court trying them. 
Lachhmi Narain V. Mutsaddi Lad, 138 
P.L.R. 1901. 

(38) —Civ. Pro. Code. 1882, s- Ill-Claim 
for money due on commission agency — Set-off 
not claimed in a formal yjianner— Bgiiilable set¬ 
off, power of Cowrf to grant.—la a suit by the 
plaintiffs, as brokers for tbe sale of indigo seed, 
to recover tbe amount due to them, as commis¬ 
sion, 00 account of certain sales of indigo seed 
made by them on behalf of the defendants, tbe 
defendants, claimed a set-off, though not in a 
formal manner, in respect ol the loss they had 
sustained owing to the plaintiff's negligence in 
not carrying out their instructions respecting 
tbe selling of the seed. Hild. that, though the 
set'off was not claimed in a formal manner, the 
Courts iu India have a right to give relief, by 
way of an equitable set-off, otherwise than 
under s. Ill of the Code and that tbe defendants 
are entitled to a set-off as against the plaintiffs’ 
claim for the loss occasioned by tbe plaintiffs. 
NAND ram V. BtM FRA8%D,27 A. 14S = A.W. 
N, 1904, 198 = 1 A.L J. 629. (15 A. 9, F.) 

( 39 )—4cf X of 1859, s. 2 i—Jurisdiction- 
Revenue Court — Agent — Negligence—Damages 
—Set-off.—Q.2ioikoiXoi 1959 provides for 
suits against agents employed in tbe collection 
of tent, either for money or for papers in their 
hands : but there is nothing whatever in that 
section to give jurisdiolion to tbe Revenue 
Courts to try a claim for damages against such 
agents arising from an alleged neglect of duty. 
Under tbe same seoctoD, a Revenue Court has 
jurisdiction to allow a set-off to the defendant 
lor any sums which be might have either paid 
to tbe plaintiff directly or used for the benefit 
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of tbo plaintiff with bis sinctioo and authority. 

mohima runjon Roy ohowdhry v. nobo 
COOMAB MISSBR, 18 W.R. 339. 

'&(40i— Juri&diclion—Setoff—Civil and Reve¬ 
nue Courti. —No Court cao enterbaiQ a sei-off 
if it would not have bad jurisdiction to eoter- 
tain a suit- if one had been brought to recover 
the money sought to bo'Set off. BENI MadHO 
v.Gaya Pb\sad. 15 A.401 = A.W.N. 1893, 168. 
[J?.. 12 O.C. 124.] 

(11)—Suit for rent—Set off—Plea of pay¬ 
ment. —When, in a suit by a zemindar for ar¬ 
rears of rent, the defendant pleaded that the 
Collector was in charge of bis property on bis 
behalf and that the Collector, oo his (defend¬ 
ant’s) behalf, had paid the rent which is the 
subject-matter of the suit, held that it was not 
clearly a plea of set-off but one of payment, 
KOONJO BEHARY SitIGH v. RA.TAH NIL- 

MONEY Singh dbo bahadoob, 4 C.L.R. 296. 

(42) —Suit for rent—Unascertained claim 
for damages—Past profits —Suit for rent— 
Claim to set off deposit monev-~" An indefinite 
claim of the nature of damages for past profits 
cannot be set up as a set-off against a specific 
claim for rent of later years- Such a claim 
must be made the subject of a separate suit, 
The defendant, in a suit for rent, cannot set off 
against the plaintiff’s claim money in deposit 
with tbo plaintiff, unless at the time of the suit 
the deposit money has been due from the plaint¬ 
iff and payable to the defendant. GOCOOL 
COOMAB V, BABOO BHICHOOE SlNGH, 22 W. 
R. 1. 

(43) —Sutf/or rent—Sum deposited by defend¬ 
ant under s. 4 of AUVl (B.C.), 186-2—Right 
of defendant to set off. —The plainiiff, an ijardar, 
sued the defendant, a dur-ijardar, for a year’s 
rent. Defendant alleged that he bad deposited 
money under the provision of s. 4 of Act VI 
(B.C.) of 1862 in the Deputy Collectorate divi¬ 
sion where the plaintiff's mat cutcheiry was 
situate. The first Court finding everything in 
favour of the defeudant dismissed the plaintiff's 
suit. The Judge on appeal having consider¬ 
ably modified that decision, it was held by the 
High Court on special appeal that the defend¬ 
ant was entitled to claim a set-off for the sum 
deposited by him in the sub-division. It was 
not denied that the mal cuteberry of thc’plaiitt- 
iff lay in tbats sub-division, nor was it denied 
that notice of the deposit was given to tbe 
•plaintiff under s. 5 of tbe Act. GRISHCHUNDER 
SEiN V. The Eastern Beng al jute Manu¬ 
facturing Co., lOW.R, 492. 

(44) — Suit for arrears of rent—Set-off- 
Taking of account—Duty of Court in passvig 
decree,—A suit for arrears of tent in which the 
defendant, alleging that, by virtue of an 
agreement between him and the plaintiff’s 
ancestors, rent bad been paid in kind and also 
in cash, claims a set-off and asks for the taking 
of an account, must not be decreed on the 
ground that the Court could not go into 
evidence on the question of set-off in a rent 
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suit, but tbe Court is bound to take an account. 
Roy Nundeeput Mohatoon Bahadoob 
V. Mr, W. STEWART, 23 W.R. 20. 

(45) — Contribution —Sums paid by one party 
in excess of hxs share of rent — Set-off—Proper 
mode of taking account. —A decree was obtained 
against tbe plaintiff and defendant jointly for 
certain rent. Tbe plaintiff paid tbe amount 
of the decree and brought this suit for contri* 
butinn. Held that, in ascertaining tbe amount 
due for contribution, tbe Court was bound to 
take into account certain sums which the 
defendant bad previously paid for the plaintiff 
in respect of tbe same rent. The sums so paid 
by tbe defendant were not in tbe nature of a 
set-off Gogun Chand Dut V. HURI Mohun 
DUT, 12 C L R. 539. 

(46) —Co sAarers — Suit between—Set-off— 
Zemindari and Shikmee holdings—Limitation 
Act, 1869. s. 1. cl. 8— Applicability.— Vfhece 
plaintiffs, as being entitled collectively to a 11- 
anna share of the jumma of a taluq, and 
alleging that they bad obtained such portion of 
their share as the ll-anna talukdars were liable 
for, instituted a suit against the 2-anoa sharer 
for recovering what he ought to have contri¬ 
buted, and it was found that tbe defendant had 
a 2-anna share in the zemindaree and 
Sbikbmee, held, that tbe one right could not 
be set-off sgainst tbe other. Though these 
were in a certain sense opposing rights, still 
they were not mutual rights as between the 
parties to tbe present suit. Tbe plaintiffs were 
entitled to get a 2-aDDa share of tbe rent from 
tbe defendant and the other 14-anna taluqdars 
jointly, and the defendant was entitled to get 
a like share of tbe rent from these 14-anua 
taluqdars and himself jointly. But tbe defend 
ant bad no right to set off tbe debt due to 
him from the H anna taluqdars and himself 
against tbe debt due to the plaintiff from the 
same persons. Tbe words of cl 8, s. 1, Act 
XlV of 1859, apply to agricultural land, as 
well as any other form of land, and are not 
qualified by the preceding words of the seotiuoi 
HUREE KISHORE ROY V. HUR KiSHOBB 
ADHIKAREE, 23 W.R. 134. 

(47) —Lambardar or co-sharer—Claim to set 
off for revenue paid. —A lambatdar, who was 
an agent of the co-sbarers of a village to make 
collections in the village, and after payment of 
tbe revenue to divide the profits, paid out of 
tbe collections of subsequent years, an arreat 
of Government revenne. In a suit by one of 
the CO- sharers for his portion of the profits^ 
held, tbe lam bardat was entitled to claim a 
set-off of tbe revenue paid by him. There is 
nothing in tbe Revenue law, wbtoh restricts a 
lambardar or other co-sharer, who may make 
collections, to discharge arrears of revenue oat 
of tbe collections of the particular year in 
which the arrear may accrue. UDAl SiNGH 
V. Jagan Nath, 1 A. 13B, F.B. 

(48) — Purchase of Zamindaree shares by some, 
puineedars—Suit for rent-Putnee liability set off 
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ogainet ^emiTidaree right ,—Where four puknee- 
dace A, B, 0 aod D have purchased Zemin- 
daree shares, and two of them, A and B, sell 
their Zemindaree right to plaintiff, the other 
pntneedars 0 and D, have, as between them¬ 
selves and the plaintiff, a right, in a suit foe 
rent, to set oS their putnee liability against 
their Zemindaree right. GOOROO DYAL 

Ohuckbbbutty V. Keshub Bibee, 20 w.R. 

409. 

( 49 )—Part payment—Lessor and lessee—Suit 
for renf—Clfltm by lessee to allowance in respect 
of money wrongfully realised by lessors from 
lea^ property—Jurisdiction^Civil and Reve- 
nue Courts —Act XII of 1881 (R.W-P, Rent), 
ss. 93, 95 and 96.—The plaintifls gave to the 
defendant a lease of a aertain village, including 
mal aod sayar items. After the expiry of the 
term of the lease, the plaintiffs sued the defend¬ 
ant in a Court of Revenue, for arrears of rent. 
The defendant, though no distinct claim for a 
set-off was made in his written statement, set 
up the following defence, namely, that, during 
the continuance of the lease to him, the plaint¬ 
iffs bad allowed certain other persons to enter 
on a part of the property leased, to dig earth, 
and to remove and sell the earth for the pur¬ 
pose of making bricks ; that this was done 
without the defendant’s permission ; and that 
the plaintiffs received from tbo persons whom 
they allowed to dig and sell earth sums amount¬ 
ing to Bs. 287. The defendant claimed this 
money as the proceeds of the earth which the 
plaintiff bad, as he alleged, illegally allowed to 
be removed, and whioh, having regard to the 
lease, he was exclusively entitled to. Beld by 
Strachey, C.J.. and Banerji.J., that the defend¬ 
ant’s claim was a claim to a set-off and could 
not be regarded as part payment of the rent 
due to the plaintiffs. HAFIZ SUBEUAN v. 
BABODA dab, A.W.N. 1899. 143. (4 B. 407, 
n 0. 687, 16 0. 711, 20 0. 627. 7 A. 204, 15 A. 
9, B.) [B., 12 0.0. 124.] 

(80)—Ace Vm of 1869, 8. 121—Scf-o/.—By 
a deed of suri-peshgi lease, X let certain land 
to Y for seouring a sum advanced by him to 
her and the interest thereon, the said Y cove¬ 
nanting to pay oectain dues annually to X. 
On failure by Y, X obtained a decree against 
him for the amount, in execution of which Z 
purobased his interest in the sum secured by 
the deed of Buri-peshgi. aod sued X to recover 
the same. Held that X had a right in such 
suit to set-off the amoont of the decree obtain¬ 
ed by her against Y. Bhaoawani Kunwar 
Y. liABA Baij Nath Prasad. 2 B.L.R.A.C. 
84. 

(01)— Suitfor rent—Damage suffered by cul¬ 
tivator inuxeeution of OivilOourl’s decree—Set- 
^.—Although a cultivator who has suffered 
aunage in execution of a decree of a Civil Court 
tatty tae and claim compensation for snob 
damage, yet, ontil each damage hae been ascer¬ 
tained and decreed, it cannot be set off against 
R-igUim for rent. BAI OOBINO BlROH v, 
SOOMOBBpAIi. 8. 


Set-off—continued. 

(52) —Swif for rent—‘Bond — Liquidated' 
debt. —A liquidated sum due on a bond 
can, accordiug to law, be set off against sums 
due for rent, even though there may be no con¬ 
tract to that effect. MESSRS. R. WATSON 
AND CO. V. Maharanee Brojo Soonduree 
DEBIA, 16 w.R. 224. [fi., 16C.P.L.R. 118.] 

(53) —Malikana — Bemisston subsequent to 
payment — Suit to recover arrears for subse¬ 
quent years— Right to set off amount paid nnd- 
remitted. —Where, subsequent to the payment 
of malikana for a year, the Revenue officer 
passed au order remitting the payment of mali¬ 
kana for that year, in a suit by the superior 
proprietor to recover arrears due for subsequent 
years, the inferior proprietor could set off the 
amount paid by him and remitted. RAQHir- 
NATH MAHADEO DOYE V. DA-TIBA BHAU, 16 
C.P.L R. 189. 

(54) — Civ. Pro. Code, 1882, ss, 111, 216— 
Written statement containing a claim of set-off 
—How to be construed — Court-fee.—A written 
statement containing a claim of set-off must 
be regarded as a plaint in regard to such set-off 
and is therefore chargeable with tbo court-fee 
which would be payable on a plaint of that 
nature. B.ai SHRI Ma.JIBA.IBaI v. NarO- 
TAII HARQOVAN, 13 B. 672. [Diss,. 8 C.W.N. 
174; dppr., loM. 29; R., 28 B. 244, 32 C. 
654 = 1 C.L.J 3G4, 85 P.R. 1908 = 80 P.W.R. 
1908= 130 P.L.R. 1908.] 

(55) — Court-fee not paid at time of 
written statement—Levying of Court-fee after 
claim had become barred — Payment within 
time. —Where the Court-fee payable in respect 
of a claim o! set-off was not paid at the time of 
the written statement and was levied by the 
Court after the claim bad become barred, the 
claim had to be regarded as presented on the 
day on which the written statement was put in, 
inasmuch as the omission of the Court to levy 
the Court-fee for a considerable time was as 
much the mistake of the Court as the default 
of the patty. RAJA PapaumA BOW v. SlTA- 
BAUAYYA, 9 U.L.J. 233, 

( 56 ) _.Ciu. Pro. Code, 1882, s. HI— Suit on 
mortgage—Equitable set-off—Same transaction 
— Court-fees if necessary. —A suit for enforce¬ 
ment of a mortgage security, the right to claim 
personal decree against the mortgagors having 
become barred, is not a suit for money within 
the meaning of s. Ill of the Civ. Pro. Code. 
[«., 85 P.R. 1908 = 80 P.W.R. 1903 = 130 P.L. 
B. 1908.] An equitable set-off can be claimed 
only when it arises out of the same transaction 
as that on which the suit is based [R., 85 P.R. 
1908=80 P.W.R. 1908 = 130 P.L.R. 1908,] 
B. Ill of the Civ. Pro. Code, merely says that 
a'writteo statement claiming a set-off shall 
have the same eSeot as a claim in a cross-suit 
80 as to enable the Court to pronoimoe a final 
judgment both on the suit claim and the set¬ 
off. From this it does not follow that such a 
statement should be stamped as a plaint— Per 
Banerjee, J. (Pargiter, J., not concurring). 
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Fakir Chandra Dutta v. Messrs. Gis¬ 
borne &, CO.. 8 C.W.N. 174. [Not F.,10 C.W. 
N. 199.] 

(57) —Contract—Cost incurred in defending 
suit—Bight to recover such costs from third 
party — Damages—Ngligenlly selling goods of 
anotlter — Set-off—Sale of goods—Insolvent pur¬ 
chaser—Be-taking of goods m good faith— 
Liability to make gooa loss. —Unless a person 
defends a suit and incurs costs thereby at the 
request of another, either express or implied, 
he cannot claim to be re-imbursed for the ex¬ 
penditure from that other. Claim for damages 
foe negligently selling the goods of another is 
rather matter for a suit than for set-off. 
Taking back the goods from au insolvent pur¬ 
chaser who had not paid for them and their re¬ 
sale for less value, if done in good faith to 
protect defendant, should not be a cause of loss 
to plaintiff. RAM LALL v. KOONDUNMULL, 
3 Agra 97. 

(58) — Decrees — Execution — Costs. —A 
set-off cannot be allowed for costs of a sum 
of money that was never due. Where a decree 
of the High Court awarded to the successful 
appellant costs of that Court and of the lower 
appellate Court only, but omitted to award the 
costs of the first Court, no set-off can be allowed. 
It would not be equitable or tight or consistent 
with principles of justice to allow a decree, 
which is iucapable of being enforced, to be set 
off against a decree which is alive. HURO 
Pershad Roy Chowdhry v. Fool kish- 
OREE DOSSEE, 16 W R. 308. 

(69) — Execution — Transfer of decree — 
Quesftons as to transferee’s right to execution— 
Jurisdiction—Bights of transferee. —Where a 
decree is transferred, and the name of the 
transferee put upon the record by the Court 
which passed the decree, and the transferee 
applies to execution in a Court to which the 
decree is transferred for such purpose, such 
latter Court has no jurisdiction to entertain 
•any question as to the transferee’s right to 
execution. A transferee merely occupies the 
position of the transferor relative to the judg¬ 
ment-debtors, and takes the decree subject to 
the same rights of set off as those under which 
it was held by the transferor. RAM Chundeb 
y. MOBENDRO NATH BOSE, 21 W.R. 141. 

(60) —Decree—Purchase of—Bights of judg- 
menet-debtor against decree-holder. — A judg¬ 
ment-debtor is entitled to set off his cross decree 
against the claim of the purchaser of the right- 
and interests of his decree-holder. OOFENDRO 
MOHON MOOSTAFEB v.'POOBNO GHUNDEB 
BHUTTACHARJEE, 19 W.R. 8S. 

(61) —Cm. Pro. Code (Act XIV o/1882),s. 246 
—Order for set off—Transfer of decree.— An 
order for set-off made under s. 246, Civ. Pro, 
■Code, is binding upon a transferee of the decree 
sought to be executed, wheu the transfer is 
-subsequent to the order for set-off. Veera- 
BHADRA BAZU V. JAQANNADHA BAZU, 3 U. 
-L.J. 220. 


Set-off—conftntrcd. 

(62) — Set-off in execution of a decree —Peci- 
procal liabilities under same decree.—It is quite 
clear that, where, under a certain decree, A 
has to recover a certain amount from B, and 
B bas to recover a certain amount from A, on 
the application of A to execute the decree 
agaiust B, a set-off ought to be allowed in 
respect of the amount recoverable by B from A. 
It would appear by analogy to s. 209. Civ. Pro. 
Code, 1859, that there being only one decree, 
and not cross-decrees, the party entitled to the 
lesser sum could not be allowed to take out 
execution against the party entitled to the 
large sum, and, therefore, the Court would be 
certainly bound to direct a set-off or to enter 
satisfaction of the smaller sum upon the 
decree. JUGO MOHUN BUKSHEE v. SOO- 
RENDRONATH ROY CHOWDRY, 13 W.R. 106. 
[P., 6 A. 351.] 

(63) —Stay of execution of decree pending 
decree in cross-suit .—Upon certain bonds given 
by J to A, A instituted a suit in Court against 
J. At that time, a cross-suit was pending in 
the same Court which J bad instituted against 
A in respect of certain claims of J. Acting 
upon the discretionary power vested in him by 
s. 209 of the Civ. Pro. Code, the Prinoip^ 
Sudder Amin stayed the execution in A’s suit 
until the decree should be passed in the cross- 
suit brought against him by J. After decree 
was obtained against A in the cross-suit, A 
proceeded to attach it in execution of his 
decree. One K, who had purchased the rights 
and interests of J in bis suit against Awhile it 
was pending, objected to the attachment, and 
the present suit was brought by A to have his 
right declared to attach the whole of the decree 
in the cross-suit in execution of his decree 
against J, and also to set aside the sale by 3 
to R as a fictitious and collusive transaotion 
intended to deprive him of bis rights under his 
decree. The Court directed the sale of the 
whole of J’s decree, without regard to the sale 
of bis rights in the suit. A, the execution of 
whose decree the Court had stayed, should be 
regarded as being iu the position of a creditor 
who bas obtained an attachment by written 
order, and no subsequent purchase could be 
set up against the right of the attaching cre¬ 
ditor. Mussamut Peeloo Chowdhbain 
v. The COURT OF Wards, 7 W.R. 219. 

(64) —Pendency of suit in Court against 
decree-holder — Competency of Court to slay 
execution—Act VIII of 1859, 8. 209.—Where a 
suit is pending against the holder of a decree, 
it is necessary, in order to make the Court in 
which such suit is pending competent to order 
stay of execution of the decree, on an applica¬ 
tion made lor the purpose that the decree 
executed must bo one that bas been passed by 
such Court. Also, an application of such 
description is not one which can be granted or 
entertained without an affidavit or satisfactory 
proof of the complaint alleged in it. KiTTUN 
Bibbb V. Bdzloob Khan, 8 W.R. 392. 
[Disaijpr., 10 A. 389 »8 A.W.N. 51.] 
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(65) —Act Via of 1869, s. 209—Execiition of 
•decrees—Set-r'jf—Decrees of dx^erenl Courts — 
ilct X of 1859.-16 is doubtful whether the 
provisions contained in s. 209 of the Civ. Pro. 
Code. ateappHciible to decrees passed under Act 
X of 1859. A decree passed by a Revenue Court 
under Aot X of 1859 connot be set of! under 
8. 209 of the Coda against a decree passed by a 
Civil Court. IGNATIUS PETBtt D’SILVA V. 
AMEER Shaha, 16 W.R. 303. 

(66) —Suit by vendor for recovery of unpaid 
purchase-money—Dedu^lion claimed by defend¬ 
ant.—In a suit by a vendor to recover unpaid 
purchase-money (in respect of property sold free 
from incumbrance) left in the bands of the ven¬ 
dee, the latter may claim set-off of an amount 
which he was compelled to pa}' to save the pro¬ 
perty from an impeodiog sale in execution of a 
decree outstanding against the property, 
KHBTSIDAS AQARWALA V. SHIB NARAYAN 
MURDA. 9 C.W N. 178. 

(67) — Decree in redemption suif— Set-off of 

-costs against mortgage-money — Attorney's lien, 
—Where the decree iu a redcmptioo suit direct¬ 
ed the mortgagor to pay the mortgage-money 
with interest to the mortgagee, and the mort* 
■gagea to pay the mortgagor the costs of the 
suit, it was hold that the mortgagor could set 
ofi his costs against wbat bo was liable to pay 
under the decree, notwithstanding any claim of 
the mortgagee's attorney against his client in 
respect of hie costs ofsuit. BRLJSATH DaSS 
V. JUQGERNATH DASS, 4 C. 742 = 4 C L R. 
122. 32;D.. 16 0,P.L.R.73 ; Appf.. 

6 A. 35l=A.W,N. 1884,125, 6 O.O., 23.) 
N.B.—See also HaLDBO ParSUAD v. BaL- 
DEO Singh, 3 0.C. 323. 

16S)—Mortgage — Revenue paid by mort¬ 
gagees' — Profits received by mortgagees in 
excess of their dues. —A mortgagee is eotilled 
to maintain a suit for the recovery of any sum 
he may have paid as revenues, as money paid 
for the defendante (mortgagors) ; but the latter 
ate entitled to set oS the sum found due to 
them on the aettlemcot of accounts in a prior 
redemption suit between the same parties. 
Ohand Mal v. Raqhunath, A.W N. 1883, 
4. 

(69)— Master and servant—Suit for wages. 
—Plaintiff sued the defendant for Bs. 77 
and odd, arrears of salary. The defendaut 
olaimod a eet-oS of Bs. 119 being money 
received by the plaintiff on his behalf in the 
course of service. The Court refused to allow 
the defendant’s claim on the ground that the 
amount exceeded the plaintiQ’s claim. Held 
that the defendant was entitled to set oS the 
■sum claimed. It was a dedaite pecuniary 
demand, not of the nature of unliquidated 
■damages, and in the claim the parties filled the 
same oharaotor as in the suit. When the 
amount claimed by the defendant did not 
exceed the pecuniary jurisdiction of the lower 
’Oonrt It ought to have entertained the defend- 
ant'a claim. RAHZAH Khan v. BlSHA 
JtlBB, i.V.n. 1888, 6. 


Set-off — continued* 

(70) — Insolvency of husband—Administration 
by widow—Bights of Ojfficxal Assignee—Fraud 
on creditors—Their rights—Separate suit. —In 
a suit by a widow, as administratrix of the 
estate of her husband, against her son, to 
recover certain moveable property on the allega¬ 
tion that it bad been mii>appropri:Vted by the 
defendant, the latter pleaded that it was iraud- 
uleotly kept out of his father’s schedule in 
the insolveuoy proceedings. Held, that it was 
not competent to any third party to set up a 
claim, where the Official Assignee, having been 
made a party to the suit, disclaimed all interest 
in the suit property, the right of ownership 
being vested -in the plaintifi notwitbstaoding 
the alleged fraud. The creditors, who had 
becD defrauded, have their remedy against the 
Official Assignee for the disclaimer by means 
of a suit. MR. D.W. Manly v. Mrs. Sarah 
MANLY, 14 W.R. 136. 

(71) —Jnsofwenf Act (Stat. 11 and 12 Vic,, C. 
21), s. 39—Mutuaf credit and mutual debt— 
Right to set off. —When there was a debt due 
from an insolvent to another from whom a 
debt was duo to the ior-olvent prior to bis insol¬ 
vency, then, in a suit by the Official Assignee 
to recover the latter debt, the defendant is 
entitled, under s. 39 of the Insolvent Act, to 
set ofi the debt due from him to the insolvent 
against sums chimed by tbe Official Assignee 
for the insolvent, {Rosev. Hart, HTHanLoa4y9, 
F.) A. B. MILLER V. A. Bear. 6 C L.R. 294. 

(72) —Cross-decree — Set-off, when can be 
allowed.—la order to admit ofaset-ofi being 
made where there are cross-decrees, the 
parties must be tbe same, and tbe sum due 
under each decree or decrees muKt be definite. 
Moulvib reazooddeen Hossexn V. 
PUZLOONISSA. 8 W.R, Uia. 12, 

(73) —Act VIII of 1859, s. 203—Cross-decrees. 
—The provisions of s. 209 of the Civ. Pro. Code, 
(Act VIII of 1859)apply to cross-decrees of the 
same Court between ibo same parties or to 
cross-decrees between tbe same parties, though 
of difiereot Courts, which have found their way 
for execution to the same Court. Ram COOMAR 
GHOSE V. GOBINDNATH SANDYAL, 7 W.R. 
480. [F.. 12 W.R. 391 ; R , 11 W.R. 4S8.) 

(74) —def VIII of 1859, s. 200—Cross-decrees 
—Assignment of decree,— 209, Aot VIII of 
1859, does not extend beyond the case of oross- 
decrees to which tbe parties and tbe parties exe¬ 
cuting it are the same, and it does not apply to a 
casein which A takes by assignment a decree 
obtained by B against C. aod in which, on a 
proceeding to execute that decree. O applies to 
BOt oS a decree which be has against B. SHAIKH 
RAZEBOODEBN V. SH.VIKH JEHANGEBB, 5 
W.R. Mli. 22. [R.. 6 W.R. 21,7 W.R. 219.] 

(75) —Cross-decrees—Civ. Pro. Code, 1992, 
s. 246 .—A judgment-debtor may set of! against 
the decretal amount tbe amount of a decree 
obtained by him againat the judgment-creditor 
and others. Tbe principle is that, if the deocee- 

I holder in the one case has a right to take out 
1 execution against tbe decree-holder in the other 
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ca?e, tbe judgmeDt may be set oS. HUBY 
DOYAL GUHO V. Din DOTAL GUHO, 9 C- 479 
= 13 C.L.R. 93. [F.. 14 A. 339 ; R., 9 C. 920,] 

(76) — Cross-decrees—Execution must be in 
one Court. — Before oross-decreea can be 
set of! tbe one against the other, it is necessary 
that they should be in the same Court for 
execution. EAST INDIAN RAILWAY CO, v. 
HALL. 3 N.W.P. 104. 

(77) — Execution of decree — Cross decrees — 
Cross-cZatms under same decree — Different 
rights of enforcing execution —Ciu. Pro, Code, 
ss. 246 and 247.—S. 246 of the Civ. Pro. Code, 
dealing as it does, with cross-decrccs. has no 
application to cross-claims under tbe same 
decree. To make 8. *247 applicable, the parties 
entitled, under tbe one decree, to recover from 
each other, must bold tbe same character and 
possess identical rights of enforciog execution, 
and it is only when this is the case that en¬ 
forcement of tbe decree shall be refused and 
satisfaction entered up. Therefore, where 
under tbe same decree, the plaiotiti was enti¬ 
tled to recover a certain amount of money 
from tho defendant by sale of his property 
only, and the defendant was entitled to recover 
a certain amount from tbe plaintiff personally 
and from bis property, tfac provisions of s. 247 
were not applicable. KALKA PKASAD v. Ram 
Din, 5 A. 272. [Diss., 16 A. 395 ; Not F., 
23 M. 121; R., 16 C.P.L.R. 73.] 

(78) —■ Cross-decrees — Seffuig off.—Tbe 
amount of a decree, held by a judgment-debtor 
against tbe judgment-creditor alone, cannot be 
set of} against a decree held by tho latter along 
with other persons, which did not specify tbe 
separate interests of each of them. MURLI 
Dhar V. Parsotam Das. 2 A. 9i. 

(79) — Crossdecree — Set-off — Appeal .— 
Whether a judgment-creditor may or may not 
raise any objections, on appeal, regarding tbe 
judgment-debtor’s decree, tbe judgment-debtor 
is entitled to have his decree set oQ against 
tbe decree of tbe judgment-creditor. HURO 

Pershad Roy Crowdhry v. Shama 
Pershad Roy Chowdhry, S W.R, Mis. 52. 

(80) — Act VIII of 1859, s. 209— Execution— 
Cross-decree — Set-off. —Where the purchaser of 
a decree proceeds to execution under s. 208, 
Civ. Fro Code, 1859, tbe judgment-debtor 
cannot be allowed to setoff on account of joint 
decrees obtained by himself and others against 
the vendor subsequent to tbe sale of the pur¬ 
chased decree. Even where joint decrees are 
obtained by tbe judgment-debtor and others 
against the vendor of a decree before the sale of 
the decree, they cannot be set ofi against the 
purchaser under s. 209. KaSIMUNISSA BIBI 
V. HILLS, 6 B.L R. App. 125 = 15 W.R. 127. 

(81) —Cross decrees — Set-off—Purchaser of 
decree—Act V!II of 1859, s. 2C9.—A party 
taking by assignment a decree obtained by A 
against B takes it subject to a set-ofi on account 
cf a crcss-decree obtained by B against A. 


Set-off—continued. 

KAIM ALI JAWARDDAB V. LAKHIKANT 
ChuckerbuTTY. 1 B L R. F.B. 23 = 10 W.R. 

' F.B. 32. [F.. 19 W.R. 85; D., 15 W.R. 127.1 

(82) —Purc^iasc of decree—Right of judgment- 
debtor to srt off cross decree against purchaser. 
—The puicbaser of the rights and interests of 
adecree holder is entitled to execute the decree 
purchased in like manner and to the same 
extent as tbe original decree-holder might have 
done, and consequently the purchaser takes it 
subject to tbe rights of the judgment debtor to 
set oS any cross decree, which he might have 
against the original decree-holder. DOOROA 
Churn Nundeb v. Debnath Roy Chow- 
DHRY, 18 W.R. 442. 

(83) —Cross-decree— Liability of purchaser of 
decree to set-off.— tbe case of cross-decrees 
one of which is set-rfi against the other, 
the purchaser of one of such decrees cannot 
stand, as regards tbe judgment-debtor, in 
a better position than the person whose 
rights he has purchased ; be can take the decree 
only subject to all tbe equities and liabilities 
attaching to it. His right is therefore to be 
deemed to be subject to tbe set-off with tbe 
cross’decreo under tbe provisions of 3.209 of 
Act VIII of 1859. NUNDO COOMAR BUKSHEE 
V. KOONJO KISHORE Roy. 6 W.R. Hig. 73. 

(84) —Crofs-dfcrec—Safe of decree—Plights of 
assignee — Special appeal. —A got a decree 
against B for Rs. 373 who subsequently got a 
decree against A for Rs. 500. Thereupon B sold 
bis decree to C. Then, A executed the decree 
be bad got against B and put up B’s decree 
against .himself for sale in execution and 
bought it himself. Subsequently C executed the 
decree against A. and A’s claim under s. 246 
of Act VIII of 1859 having been disallowed, 
he brought a suit to establish bis claim and to 
have it declared lhat the sale by B to 0 was 
invalid on the ground that it was a collusive 
transaction. Both tbe lower Courts found that 
tbe sale was bona fide. Held that the special 
appeal must fail, as that finding could not be 
set aside in special appeal. As to any equity 
which A may have under his decree, that must 
be determined in another suit. But when 0 
takes out execution, A can apply under the 
provisions of s. 209 of Act VIII of 1859, and 
may be entitled to set off his decree against B 
and pay the balance only. SheO NARAIN 
SINGH V. CHOONEE BHUGGOT, 24 W.R. 299. 

(85) — Cross-decrees—Fraudulent assignment, 
right of set-off not affected by. —There are con¬ 
flicting decisions on tbe point, whioh is a doubt¬ 
ful one, whether, where the decree-holder has 
assigned his decree bona fide and for a valuable 
consideration, the assignee would take the 
decree subject to the equities and liabilities 
of tbe decree-holder to the judgment-debtor. 
Where however, as in tbe present ease, the 
assignment itself has been found to be fraudu¬ 
lent, there is no conflict of decisions, and the 
judgment-debtor has a good cause of action for 
a suit to set aside the assignment as fraudulent 
and being without consideration. It was, under 
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Set-off—contintMii. 

the oitoumstaaoes o£ the present case, iield 
that the two oroas-decrees possessed by the 
jadgment-oceditoi and the judgment-debtor re¬ 
mained as they were originally passed and 
oould be eet ofi, the one against the other in 
execution department. STOD TaLUB HOS- 
SEIK 7. R. WALKER. 7 W.R. 470. 

(86) —Sei-o^—Cross decrees—Civ. Pro. Code, 
1869, s. 209— Slay oj execution of decree.— 
Where a decree lor the plainttfi has been obtain¬ 
ed in a suit, and a cross suit is pending, the 
Court will not stay proceedings in execution of 
the first suit, or order the proceeds of that 
decree to be paid into Court to abide the re¬ 
sult of the second. MOOLCHAND v. RaJNA- 
BAIN Ghose, 1 Ind. Jur. N.8- 330. 

(87) —Ac< VIII of 1859, s. 209—h'fap of exe¬ 
cution—Cross-decrees— Set-off. —S wbo had a 
decree for costs against M in the Court o! R, 
got it transferred to the Court of B for execution. 

M who had a suit pending against S. prayed foe 
stay of execution till the disposal of the suit. 
After the decision of the suit in M’s favour the 
Court of B struck ofi S's execution petition, as 
the amount of his decree against M was less 
than the amount of M's decree against S- Held 
that the order of the Court was ixot in accord¬ 
ance with B. 209 of Act VIII of 1859, that, after 
the deoision of the suit, it ought to have been 
ascertained which party had a decree for the 
larger sum, and that execution should have 
been taken out by that party only, and for so 
much as should temaiu after deducting the 
smaller sum, which should have been entered 
on the decree for the larger sum. SHIB CHUN- 
DEB SIRCAR V. JUQGUT INDUU BUNWABEB 
OOVIND BAHADOOB, 12 W.R. 212. 

Execution — Cross-decrees — Possession 
—Mesne pro^fe.—Plaintiffs obtained a decree 
for possession and mesne profits in respect of 
certain land. The defendants subsequently 
obtained a decree for possession and mesne pro¬ 
fits in respect of the same land as well as other 
lands. Both deoree-holdete took out execution. 
Held that there was no reason why each party 
should not take out executioo of his decree and 
be entitled to receive wassilat separately. 
AMUND MOHUN HA.IRAH v. 8H1BO SOON- 
DUBBE DABEB, 16 W.R. 296. 

(89)— Crott-decfees—Exeeulion of one barred 
by limitation—Right of set-off.—K tenant ob¬ 
tained a decree reversing the sale ol his tenure 
and giving him possession with mesne profits, 
but directing him to pay the amount of rent 
due to the zemindar with interest up to date of 
realization. The deoree w^ kept alive inter¬ 
mediately by repeated applications. The defend¬ 
ant zemiudac made no attempt to realize the 
amount of cent awarded him under the deoree, 
and the execution of bis deoree was barred by 
limitation. When the tenant again sued out 
axaoution of bis decree, the zemindar applied 
to have the sum decreed to him deducted as a 
Mt-oS Bgainet the tenant's claim. Held that 
the zemindar could not be allowed to exeonte 
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Set-off— continued, 

his barred deoree in the shape of a set-off. 
Prosunno Coomar Ghose v. shah Lal 

GDNQOPADHYA, 5 W.R. His. 8. 

(90)—-Cross-decrees — Set-off, when can be 
allowed—Cross decrees whether can be^ kept 
alive by action of opposite party—Act XIV of 
1859, s. 20—Order striking case off file—En¬ 
forcement of decree —Limifa/ton.—In the case 
of cross-decrees, a set-off is admissible only 
where the respective decree-holders are seeking 
to execute aod not where a cross-deoree is not 
capable of execution by lapse of time, [D., 9 
W.R. 590 (691).] A cross-decree must be kept 
alive by the action of the parly entitled under 
it and an application by tbe opposite party to 
execute bis cross-decree, cannot bring the 
decree of the other party into activity. The 
making of a note by some officer of the Court 
in the margin of a register to the efioot that 
the case had been struck ofi tbo file is not a 
proceeding under s. 20, Act XIV of 1859, to 
keep alive a decree ANUND MOHUN SURblA 
MOJOOMDAB V. HURO CHUNDER BHUTTA- 
CHARJEE. 5 W.R. Mis. l6 = Wyni. 109. 

(91 )—Execution of decree—Cross-decrees — 
Set-off—Ltmstaiion.—Tbe act which the law 
requires one man to do to save his limitation 
as to his decree of one date and cbariicter, oan- 
Dot be ooDsidered the same act which another 
is required to do to save bis limitation in re¬ 
spect CO that other man’s decree of a totally 
different date and character. HEMRAJ Chow- 
DHUY V. ASOODUN, 5 W.R. MlS. 43. 

{ 92 )—Cross-decrees — Two judgments and 
decrees in same suit—Set-off—Execution—Limi¬ 
tation,—la a suit for tbe resumption of various 
parcels of land,.the Court gave the plaintiff a 
decree for a portion of her claim with propor¬ 
tionate costs. Subsequently, plaintifi applied 
to the Court for a review of its judgment, and 
obtained from the same Court a further deoree 
for the rest of hoc claim. In appeal, tbe High 
Court reversed the further decree aod gave judg¬ 
ment for the defendant on that part of the case 
with costs of the proceedings in proportion. 
Plaintifi allowed more than three years to elapse 
without making any application to execute tbe 
partial decree which she bad at first got. When 
defendant applied to execute bis deoree for 
costs, plaintiff petitioned that, before executing 
the defendant’s decree, so much of the costs as 
had been decreed to her under the former deoree 
might be deducted and set ofi. Held that, 
although in form the decree obtained by the 
defendant was distinct from the deoree passed 
in the other portion of tbe case, yet substan¬ 
tially these two judgments and decrees being in 
the same suit, and relaling to parts of tbe same 
subject-matter, were in fact only parts of one 
general jndgment and decree and that tbe two 
decrees must be treated as if they had been 
reduced to one, wherein judgment wae given in 
part for the plaintiff and in part for the defend¬ 
ant, with proportionate oosts to the several 
pattiee, and that it wae the duty of the Court 
before issuing a warrant of execution, to asoer- 
taln bow much on the whole case was actually 



419 


THE ALL INDIA DIGEST. 


420 


continued. 

due to the party executing, and to issue a war¬ 
rant for that sum, and no mote. Held, further, 
that the guestioD of limitation could not arise 
in the case ; because, at the time when the ori¬ 
ginal Court gave the further decree in favour 
of the plaintiff, her original partial decree was 
nob barred by limitation. The moment that 
the High Court’s decree, which was fora larger 
sum of money, was passed, plainbifl’s decree 
became incapable of execution under s. 209, 
Act VIII of 1869. having become merged, asit 
wore, in the decree obtained against her by 
operation of law. NUBO Ladd Khan v. THE 

Maharanee op Burdwan. 9 w.R. 590 . 

See abatement op Rent, 6 W.R. Act X. 

Suit for account—Suit for damages—Claim 
of set-off by cross-appeal—ACCOUNTS — 

Suit for accounts, 13 C. 124. PC.*13 

1. A. 48. 

Sustainability of plea of, in respect of sum 
legally recoverable at the date of suit—See ACT 
VI OP 1882, ss. 136. 177. 28 M. 240 

—by a director from the Company.—See ACT 
VI OF 1882. 9 . 214, 7 Bom. L.R. 246 = 30 B. 
173. 

See BEN. ACT X OF 1871, 11 C.L.R. 140. 

See U- P. Act XXlt op 1886 , s. 140. 1 0.0. 

100 . 

Suit against tenant who happens to be lam- 
hardar—Defendant’s tight to set-off—See U P 
ACT II OF 1901, s. 193 (g). 4 A.L.J. 681 = A.w! 

N. 1907, 269. 

See APPEAL—Decrees and Execution 
OF Decrees, 6 w r. 2j. 

Different transactions—See.CiV. Pro. CODE 
1882, BS. 20, 2U, 9 C.W.N. 748. 

Mortgagor’s right to deduct amount of costs 
payable to him under decree from mortgage 
deed payable by him—See CiV. Pro. CODE. 
1908, 8. 35, O. XX, r. 6 (3), 17 B. 32. 

See OlV. PRO. CODE. 1908, s. 49. O. XXI 
rr, 29, 18. 16 C. 619. 

Effect of omission to claim a portion on 
subsequent suit for such portion—See ClV. 
PRO. CODE, 1908, 0. II, r. 2, 0. VIII, r. 6. J 

O. L.J. 364 = 32 C. 654. 

—by a decree-holder who purchases the pro¬ 
perty at the Court sale with the permission of ! 
the Court—See Oiv. Pro, Code, 1908, 0. XXI, 
r. 72, 10 Bom. L.R. 296 = 32 B. 379. 

Deposit by purchaser of immoveable property 
—Optioo of, when exorcised—Waiver of cash 
deposit—See CiV. Pro. CODE, 1908, 0. XXI, 
rr. 72, 84, 85, 86. 5 C.L.R. 181. 

See OlV. Pro. CODE, 1908, s. 95,0. XXXVII 
re. 2, 3, 18 B. 717, 

Company in voluntary liquidation—Deposit 
by defendant with Company—Suit by liquida* 
tors for amount due by depositor on loan — 
Defendant’s right to plead, of deposit amount. 

See Company—Miscellaneous, 15 M.L.J. 
230. 


Set-oflf—continued. 

Breach of contract—Right to set off unascer¬ 
tained damages—See CONTRACT—Breach 
OF CONTRACT, 37 C. 334 = 6 Ind. Oas. 924. 

Claim to, in a suit for contribution—See 
CONTRIBUTION, SUIT FOR—GENERAL 12 
C.W.N. 60. 

See Contribution, Suit for—Volun¬ 
tary PAYMENTS, 2 C.L.R. 414. 

I 

See Co-sharers—Suit by co-sharers, 3 
M.H.C. 339. 

See Costs—Special cases. 4 B. 407. 

Written statement of defendant claiming set¬ 
off—Whether requires ad valorem Court-fee— 

See Court-fees. 80 P.W.R. 1908 = 130 P.L. 

R. 1908 = 85 P R. 1908. 

—pleaded in written statement. Court-fees 
payable in the case of—See COURT Pees ACT, 
1870. s. 6. 8 A. 396 = A.W.N. 1886. 159. 

See Decree—Decree, Construction 
OP. 12 W.R. 308. 

Gross-deorees—Set.off—Execution of decree 
ID parts—See EXECUTION OP DECREE- 
MODE OP EXECUTION. 3 B.L.R. A.c. 114 = 11 
W.R. 488. 

See Hindu Law—Debts, 1 W.R. Mis. 23. 

See Hindu Law—Joint Family, 5 p.L. 
R. 1900. 

See Jurisdiction op Revenue Courts, 
15 A. 404=A.W.N. 1893. 168. 

Malabar Law—Kanom — Arrears of tent— 
Improvements—Set'ofi—Hypothecation of im¬ 
provements—Sec LANDLORD AND TENANT— 

Compensation for Improvements, 7 M. 

545. 

Tenant’s right to deduct expenses of repairs— 
Set-off—See LANDLORD AND TENANT—PAY¬ 
MENT OP;bENT by TENANT. 6 Ind. Cas. 131 
= 12 C.L.J, 351. 

See Lease-General, a.w.N. ib92, 217 . 

Zurpesbgi lease—of tent (against sum ad¬ 
vanced by lessee—See LEASE—ZURIPBSHGI 
Lease, 5 G. 338. 

—disallowed on teohnioal grounds—Defect of 
jurisdiction — See LIMITATION ACT 1908, 
8. 14. 13 C.L.R. 214. 

See Limitation act, 190 S, s. 19 . 60 P.R. 
1887. 

Suit for price of goods—Damages claimed by 
way of—See LIMITATION ACT, 1908, art. 83, 

7 A. 284= A.W.N. 1886, 40. 

See Limitation act, 1908, art. 132, 2l 
W.R. 88. 

Application to receive Poundage-fee—Applica¬ 
tion for set-off—Not steps in aid of execution— 

See Limitation act. 1908 , art. i82—Step 
IN AID OP Execution, 23 0.196. 

Hindu widow—Suit by adopted son for pos¬ 
session and profits—Amounts to be set off—5ee 
Mesne Profits—Modb op assessment, 
25 A. 266=A.W;N. 1903, 84. 
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‘Bet-off— concluded. 

See MORTGAGE—EBDEMPTION, 15 B. 186. 

See Mortgage —Usufrectuart, 2 a. 
252. 

See Partnership— RIGHTS and liabili¬ 
ties of PARTNERS, 53 P.R. 1898. 

By a defendaDt in the written statement, re¬ 
mand of case by appellate Court— See PRAC¬ 
TICE AND PROOBDURB. 6 Bom. L-R. 790. 

Cost to be—See Pre emption—Miscel 
LANBOOS. 3 0.0. 323. 

See Pre-emption — Miscellaneous, 6 
A. 361-A.W.N. 1884, 125, A.W.N. 1906, 198 
= 3 A.L J. 804 = 28 A. 676. 

—not agreed by defendant—See PRESIDENCY 
Small Cause courts act, 1882, a. 18. expi. 

1. 21 0. 419. 

See Principal and agent-General, 
A.W.N. 1888, 216. 

Bights and liabilities of surety — Mutual 
^ebta—Discharge of surety— See PRINCIPAL 

AND Surety — Surety, rights and 
LIABILITIES OP, Bourke O.C. 227. 

Ascertained sum due to defendant in the 
same matter as the plaint transaction, set*o£f 
allowable in respect of—Ground of claim for— 
in subsequent suit not in issue in previous suit, 
no rei judicata — See RES JUDICATA—AD¬ 
JUDICATIONS, 8 A. 396 = A.W.N. 1880, 159. 

—by trespasser — Kquitable defence — See 

RIGHT OP SUIT—Trusts, buits relating 
TO, 18 B. 721. 

See SMALL Cause Courts, Mopussil, 
JURISDICTION OP—General, 5B.L.R. App. 
1 = 13 W.R. 307. 

See SPECIAL OR SECOND APPEAL- SMALL 

Cause Court Suits, 7 N.W.P. 157. 

Contract—Suit to recover costs of preparing 
deeds of indenture and debenture-Stamp-duty 
—Place of origin of cause of action—Jurisdic¬ 
tion—Counter claim against plaintifi not allow¬ 
ed—See STAMP. 21 B. 126. 

Right of—See ST. 11 AND 12 VlC., C. 21, 
B. 89, Sind. Gas. 761 = 9M.L.T. 132. 

What may be set ofi—See ST. 11 AND 12 
VlO.. c. 21, S. 39, 83 M. 58-5 Ind. Cas. 846 
= 0 M.L J. 88. 

Mutual credit — Claim for unliquidated 
damages, whether can be set o9 — See ST. 
11 AND 12 VlO., 0. 21. 8S. 39. 40. 7 M.L.T. 
907 - 6 Ind. Cas. 879-88 M. 467. 

Assignment of leseor’s right—Suit by aeeignee 
against lessee for rent — Prior mortgage of 
leased property to lessee—Mortgagee’s (lessee) 
right to set o0 mortgage amount against lease 
amount—See TRANSFER OP PROPERTY ACT. 
1689, n. 8.180 and 185,17 M L J. 67—80M. 
W. 


Settlement. 

1. —General. 

2. “Construction. 

3. —Effect of Settlement. 

4. —Evidence of bettlement. 

5. —Mode op Settlement. 

6. —RIGHT to Settlement. 

7. —SuBJEC'j’S OP Settlement. 
^.~MlSCELL^NEO0r;. 

-1.—General. 

(D—— Lu/uj possesiion.—Lov.ii 
possession itself doe?* not give a tilJe to settle¬ 
ment if the parties askint'' for the settlement 
do not comply with tho rcqvtircmouts of tho 

law. GOLAK Chandra Cuowdhry v. ali 
MOLLAH. 8 B L.R. 328, Note. 

(2)—Lease —Tenn of setlte>miU — Meaning 
cf. —PlaiiitiDs cUiuiod the land in suit undot 
a lease of 1863 made for ibo term of cettle- 
ment. The esttlemeut was made for 10 yearn. 
The Government extended tho settlement ?)y 7 
years more. Held that tho lease larsed at tho 
end of 10 years. a« there could he oo teysonablo 
douhb that the parties intended the lease to bo 
for 10 years, the term of settlement announced 
to them by the Sottleineot Olficoc. I^IAHOMEU 
BUX V. OULIYA, 27 P.R. t8<3. 

( 31 — Presumption o/ invalid lakbiraj— 
mentwith lakhirajdar. —Where land is resum¬ 
ed as invalid lahhiraj, there is uq provision of 
law which compels Govornmoot, under a decree 
of the Civil Court, to mako .V sottlement with 
the ex-lakbirajdac if for some reason of ita 
own. it declines to do so. BuiKU SiNG v. 
THE Government. 8 b.L.R. S29, Note, lo 
W.R. 296 = 13 B.L.R. 119, Note. [K.. 8 B.L. 
R. 524=17 W.R. 145.) 

( 4 j— Settlement—Power of Revenue Board— 
Commissioner. —A setiloment of resumed lakh*- 
raj land made by a Collector “ subject to the 
orders of the Board of Bevonuo,” may by eet 
aside by that Board. Under tbo Board's 
rules, a Commissioner ban authority to set 
aeide such a settlement, and in limited to no 
time in the exercise of his poweca of revision 
HABLAL TEWARI V. THE COLLECTOR OF 
BHAGULPORE. 3 B.L R. App. 82 = 12 W.R. C. 

(5)— Limitation—Act XIII o/ Settle¬ 

ment award—Suit to set aside—Adjudicalion. 
—Aot XIII of 1848 applien only to suits foe 
oontestiog tho justice of an award as betwepu 
the oboteuding parties, and not suits for the 
purpose of amending a settlomonb, and estab¬ 
lishing the rights of persons who were lift 
parties contesting between thomselvea before, 
the Collector. KOMUL KISSEN BURKHUL v., 
B 1880 NATH CHUCKBBHUTTY, B L.R. .ftup., 
Vol. App. 9-W.R.F.B. 128. 

settlement, fjj'ecl of, on rights re¬ 
corded or acquired at old setUement.—A-uew 
settlement could not take away from any lenaAd • 
rights acquired under or recorded in the pid 
settlement. AZMUT ALI KHAN V. HARNAm, 

01 P.B. 1870. 
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-1 .—Geooral—continued. 

{7)—Agreenierd ir. first seillement regarding 
absentee and resident owner out of possession— 
Agreement not repeated in subsequent settlement, 
rfjecl of—Abandonment—Limitation.—It is a 
(’eueral rule that settlement agreements are 
only intended to last for term of the settle* 
meat in wbiob they are made, unless a diSer- 
out meaniog oan be gathered from the context. 
Two brothers N and S who bad been originally 
entitled to several plots of land in a village, 
were out of possession of them, at the time of 
the first sottlemout of the village which was 
only for a term of ten years, the former resid¬ 
ing in the village, and the latter being recorded 
as an absenteo. It was provided in the xcajib- 
uf-'ar;? of tbe eettlement, that the absentees on 
their return would be entitled to recover their 
lands upon paym.eat of losses, and with regard 
to N, there was a distinct agreement on the 
part of two of the proprietors holding a portion 
of bis share, that they would restore it to him 
when he was in a position to cultivate the land 
with his own ploughs and cattle. In the 
j'-evisod settlomoQt (which took place ten 
years after the first settlement), neither the 
iigrecment with respect to absentees, nor that 
with regard to N’S holding was repeated. More 
than 12 years after the deaths of N and S, 
the sons of N claimed to recover their father's 
and uncle's share in the land (8 having left no 
issue) held by defendants on the basis of the 
agreement in the first settlement, urging 
that their cause of action under it only arose 
when they were in a position to cultivate 
the land with their own cattlo and ploughs, 
a' position which they had only recently 
been able to aseoct. Held that their claim 
to succeed to their uncle's (S's) share as his 
nearest heirs wa.'^ barred by limitation as he 
died upwards of 12 years ago ; that the special 
agroemont relied on by them had ceased to be 
operative by efflux of time, as they omitted to 
onforoe the conditional promise contained in 
the wajib-ul-art within the period of the cur- 
renoy of the first settlement, and as a similar 
agreement was not embodied in the papers of 
next sottlemont. and that they must be deem¬ 
ed 'to have abandoned their rights in the 
anocstral property by conduct, as they raised no 
objection when, during the second settlement, 
their father's and uncle's lands were partitioned 
1^ the sous of the proprietor (who held it dur¬ 
ing the first settlement) though they remained 
in the village at the time. AROBA v. MOHRA, 
lift P.R. 1880. 

(8)—Sutf to contest enhancement of rent — 
Wajib-ul-arz — Effect of.—k cultivator who 
brings a suit to contest an enhancement of 
rebt^hy the zemindar is nob affected by the 
usage of the village, as laid down in the wajib- 
uhari to which he was no party. HAKEEM 
aVUD MEHUR AI.I V. KUNHYEE, 1 Agra 
Rev. 12. 

19)— Acf XIX of 1865, s. 22—Act XXXin of 
ISH, s. 17—FirtaHbfhf Commissioner, jurisdic- 
tion of—Seltlement in process.—Settlement 


Settlement —continued. 

-1.—General— continued. 

operations must be considered to be in progress 
in any Parganna within the meaniog of s. 22|' 
Act XtX of 1865, and s. 17. Act XXXUI of 
1871, as long as the sauction of Government 
has not been given to the record of rights and 
the assessment, and the special jurisdiction of 
the Financial Commissioner has not been with-' 
drawn ; and consequently appeals during that' 
period lie to the Financial Commissioner and 
not to the Chief Court. Fatta v. Kada 89- 
P.R. 1874. 

(10) — Settlement — Proprietors, unwillingnese^ 
of, to engage for revenue—Farm of land, grant 
of, to third party — Right of sMOCCSSors in title to 
proprietors to recover possessicn-Limitation.— 
Certain land had been given in farm for a fixed 
period, to the person through whom the 
defendants claimed a proprietary title, after an' 
ofier of settlement with its proprietors (the 
ancestors of the plaintiffs) bad been made and 
declined. Held, that a suit lor recovery of 
possession would lie on the expiration of the 
farm, notwithstanding the non-payment of. 
malikana by persons deriving title from the 
farmer; and that plaintiffs’ suit was not barred 
by their not suing to set aside what purported 
to be a transfer of proprietary tight to the 
defendants, of which they bad no notice.' 
Phula V. Krishna. 10 P.R. 1874. [Appr., 
36 P.R. 1885 ; D., 41 P.R. 1881.] 

(11) — Lease for term of settlement continties 
till re-settlement.—In cases where lands ate 
leased for the term of a settlement, the Govern*, 
meat assessment and many other considera¬ 
tions besides the mere number of years enter 
into the calculation, and the parties usually 
look to change of terms merely on Govern* 
ment changing its terms, and, consequently, 
such leases are good until re-settlement, 
though the term of years for wbiob the settle¬ 
ment was made, has expired. STAINES v. 
HURBHUJ, 41 P.R. 1870. (D., 27 P.R. 1873.] 

4 

(12) — Voluntary settlement — Revocation of 
trusts.—Where an unmarried person created, 
by a voluntary settlement, trusts for himself. 
for life and, after bis death, for his issue and 
widows with ultimate trusts over, with a 
provision therein for the revocation of the trusts 
with the trustee’s consent, and after his 
subsequent marriage, executed a deed of revoca-. 
tion, held, upon the trustee refusing to hand 
over the property, that the settlement could 
not be revoked, as there was an infant benefi¬ 
ciary in the person of bis minor wife. GOLAM 
Yassein V. The Official Trustee op 
Bengal, 8 C. 887. [R., U.B.R. 1892-1896, 
Vol. II, 645 : D., 133 P.R. 1889.] 

(13) — Deed of settlement^ Wakf—Possession 
under Mahomedan Law—Transfer to trustees 
—Deed void — Transfer of Property Act (IV of 
1882), s. 2 W)—Trusts Act (II of 1882), s. 6.— 
A Mahomedan by a deed of settlement, dated 
the 30th January 1897, transferred his im- _ 
moveable preperties situate in Bombay to four 
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^efllemeof—ooDtlnaed. 

-1.—Oeaeral ^oonUnued. 

tEostees includiog bimaelf, upon troet to pay 
the whole of the net lents end profits thereof 
to the settlor, end upon his death ^(o) to pay 2 
anhas in the rupee thereof to his wife for 
maintenanoe during her life ; <61 to pay 2 
annas and 4 pies in a rupee to each of his five 
sons (one of whom was appointed a trustee) 
during their respective lives and after their 
lespeotive deaths to their respective lives and 
their respective ohildren; (r) to pay 1 anna 
^Tid 2 pies in the rupee to each of bis two 
daughters during their respective wives and 
after their respective deaths to their respective 
ohildren and in the absence of their children, 
their share to go to the settlor’s heirs; and 
(d) to allow the settlor’s brother and bis wife 
to live in the loft of one of the settled proper¬ 
ties, without rent until their deaths. The 
'Settlor’s wife and one of hia daughters died 
in his lifetime, and on hie death on the 
5tb October 1902 the defendants 16 and 17 
were the only children of the pre-deceased 
daughter surviving her. Upon the admibsions 
of the parties and on evidence, the Court 
found that the trustees assented to act as 
trustees by simply executing and registering 
the settlement and the settlor continued to 
.collect the rents and profits in the same man¬ 
ner as he had done before: Beld, (1) that as 
the settlor could have transferred the properties 
bo the four trustees in the books of the Muni¬ 
cipality and of the Oolleotoc and could also have 
caused bills of cent from tenants to be made 
out in their joint names, he bad not done 
everything be could have done in order to 
tranefer possession,* The settlement was, there¬ 
fore# void and inoperative, according to Mabo- 
medan law ; (2) that upon reading s. 6 of the 
Q^rasts Act with s. 2 (d) of the Tranefer of Pro¬ 
perty Act, the expression in s. 6 of the Trusts 
Act “ should transfer trust property to trustees” 
^oes not affect the rule of Hahomedau law and 
qi^eans act of conveyance to settlor and others 
bnt B. 6 of the Trusts Act does not afiect any 
rule of Mahomedan law as to deeds of gift but 
renders possession necessary, and the settle¬ 
ment fails as a deed infer vivos; (3) that as 
settlement as a whole is not consistent 
with a testamentary disposition to take efiect 
after settlor’s death, it fails as a testamentary 
disposition also; and the children of the 
eettlor's pre-deceased daughter are entitled to 
no rights under the settlement. ABDUL 
KADAB V. TajOODIM. 6 Bom. L.R. 268. [R„ 

2^9 B. 267-7 Bom. L.B. 45.] 

See AB8ENTBB, 88 P.B. 1876. 

Settlement by revenue autborities—Bigbt of 
BDit-See BBN- ACT IX OF 1847, 4 C. 103-8 
OiL.B. 151. 

• Time of—See BBN. ACT XI OF 1669, s. 37, 
34 0.887. 

SmBBN. act VIll OF 1865. ee. 10^ (2). 
Ip^ 106, ipS. 16 C. 696. 

.. Am 90U. AOTIII OF! 1874. M. S. 10,16. SOB. 

496. V'B. 


Seft/emeiif—continued. 

-1.—General—concluded. 

See Pun. Act XVII of 1987, 3.16, 2 P. R. 
1889, Bev. 

Entry of a person’s name at the last revision 
of—as a fixed rate tenant is conclusive ovideoco 
of his fixed rate tenancy—See U . P. ACT II OF 
1901. 8. 9. A.W.N. 1906, 69=3 A.L.J. 842. 

Noabad Taluqs Chittagong — Perpetual or 
permanent —Onus of proving—Seo BUBDEN OP 
Proof— General, 26 C. 792 = 3 G.w.Ni. 
095. 

Attachment—Claim—Sale—Purchase of sm- 
tlor's right—Right to set aside deed—Fraud,-- 
Suit on behalf of all creditors—Limitation Act 
XV of 1871, art. 95—See Civ, PRO. CbDE, 
1908, O. XXI, tr. CO. 63. ICE. 1. 

See Collector, 6N.w.?. 153. 

See Customs-P uNJA?^ — Cehu, ns p.'b. 
1879. 136 P. R. 1879. 

See DECLARATOBV DECREE, SUIT POfl—^ 
Declaration of Title, in P. R. 1870, 

Construction of deed of— See DEED—CON¬ 
STRUCTION OF DEEDS, 20 M.L.J. 519 —8 M. 
L.T. 139=7 Tod. Cas. 357 = 33 M. 304. 

Deed of— Trust— Beneficiary-Proviso fqt 
forfeiture of interest in ta'io of insolvency if 
bad for repugnancy—See DEED—CONSTRUO' 
TION OF DEEDS, 20 B. 310. . 

—by a bueband upon bi*= wile under Hindu 
law—See HINDU Law-Husband and Wife, 
6 Bom, L.R, 625. 

See Jurisdiction of CiVic Courts, j2^ 
P.R. 1872. 

Suit to contest, if m.iin'-»inabIo—Resettle' 
ment—Government if must soctlo same area 
with former holder— See No.n^AD Mbhal, 13 
C.W.N. 235=9 C.L.J. 205 = 4 Jnd. Cas. 49. 

Settlement proceedings i>e;!ore the Deputy 
Commissioner — Appeal to High Court—See 
BBN. REG. Ill OF 1872, s. 5. 7 C. 376. 

See SERVICE TENURE, 18 B. 22. 

See STAMP ACT. 1879, s. i (19) (5), 7 M.'319. 
P.B. 

Settlement—Stamp duty—See STAMP AOT, 
1879, ech. I, art. 57, 8 M. 453. F.B. 

Unsettled and unoccupied waste land not 
belonging to private owner—See WASTE 
LANDS. 26 0. 792 = 3 C.W.N. 695. 

-2.—CoDitiQCtion. 

(D—finpapeweuti made at BcUleuient—Divesh 
inao/ proprietary title —Huq malikana—Sefwe- 

ment Repululirme—“IkraruamB‘’~.“BoobkaiCQ» 
—Cotulrttcewn.—All engagements made at tb« 
time of eettlement ought to be considered prMuo 
faeie as intended to subeiet only daring, thp 
ooDtinoanoe of the aettlemant* Thete. sbo^d 
b6 very olMt ^xpuBsioo of tbo iatontioa on rob 
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S^iHemeat —continued. 

—7.—Construction—cott^inuffd. 

part of a proprietor to dive; t himseU absolutely 
of Lh proprietary title, before the Courts Should 
bold that, by tbe acceptance of a specified sum 
iis Huq vialihaiia, bo bas no title lo prefer bis 
proprietary claim, whou new settlement is 
about to be made. The Settlement Regulation 
provides carefully for the preservation. of the 
rights of parties who, being proprietors, are 
excluded from motives of policy or other tem¬ 
porary reasons irom'eogaging lor tbe payment 
of Goveromeut Rovenuo. On the construction 
of an ihrarnnnio. executed at the time of set¬ 
tlement, and of a roo^haree settlement, it was 
hetd that an agreement therein referred to was 
only binding on tbe pUiutifis for the currenoy 
of tbe settlement. DlAf. SiNOB v. JAWAHIR 
timaH, 2 Agra 108. 

(2l— Settlement —Koobakaree— Construction. 
—On tbe construction oi a Bettlement Roobaka- 
rce it was held that the arrangement under it 
was tocoutmuo for tbo period ot settlement, and 
DO longer, and that ibo rospoodents bad ao- 
quhed a hereditary and transferable interest 

cultivators of the land by the acquiescence 
of tbe zemindar in tbo action of tbe Settlement 
Officer. On this view the Settlement Officer 
wH.s hold to be at liberty to settle tbe estate 
direct with the representatives of tbe original 
proprietors. IKRAM ALI KHAK v. LUDWA. 2 
A^ra 113. 

(3) — Act XI of 16511, s. 37— Settlement, mean¬ 
ing of — Permanent f^etllement. — Tbe word 
"sotllement " as used in tbe first paragraph of 
B. 07 of Act XI of 1859 refers not to the perma- 
Dout settlement, but to tbe settlement which 
took place after resumption by Government of 
the lauds previously bold as lakhiraj. RAJ 
OHUNDEB CHOWDHRY V. SHAIKH BUSBEER 
MAHOMED, 24 W.R. 476. [R-. 10 C.W.N-503.] 

(4) — Settlement iiroceeiinqs — Temporary 
settlement—Proprietary right--iiltiViki allowance 
— Co-sharer. — A settlement of a talook, 
although temporary, made with a person pro¬ 
fessing to be.a proprietor, confers a proprietary 
right nud not a limited interest; and a party 
admitted to a share in the settlement with a 

allowance, becomes a co-sharer in the 
proprietary interest. Mil. W. O. N. POGOSB v. 
A05^AN BiBEE, 18 W.R. 274. 

(6)— Oi-anl of taluq upon which a ‘ hat ’ used 
lo be held—IVhelher a monopoly-^Calculation, 
—Although the Government settles a taluq, 
upon which * hat ' has been held for many 
years, tbe Government only grants the lands 
included in tbe taluq. The fact of suoh settle¬ 
ment being arrived at by taking into caloula* 
tioD tbo profits of tho ‘ hat ' does not amount 
to any grant of tolls ; for, tbe only reason for 
looking at the tolls was to ascertain the value 
of the lands. Such, a settlement does not 
imply a monopoly, which will enable the 
holder, to restrain other persons from setting 
up a market anywhere close by. Raktta t. 
dab ADDT V. DUBGA SUNDABI DASI. 17 C. 
468. - 


Seff/eme0t—continued. 

-2.—Gonetruction—concluded. 

i_(6)—Maafee grant —Sale of rights and inter¬ 
ests of one of several zemindars—Right of auc¬ 
tion-purchaser lo claim settlement, —The auc¬ 
tion-purchaser of the rights and interests of one 
of several zemit.dari who, at tbe time of tha- 
purebase, held only certain nankar land in 
lieu of tbeir zemlodari right during the cou- 
tinuance of tbe maafee grant by Government to 
another party, stands in tbe placo of tbe zemin¬ 
dar, not in respect of nankar land only, but in 
respect of all the right to settlemeoc as zemin¬ 
dar, after tbe maafee grant comes to an end. 
GOKTJL PERSHAD V. RUGHO NATH, 3 Agra- 
24S. 

See ABSENTEE,6P.R. 1871. 

-3.—Effect of Settlement. 

(1) —Resitmed maafee land—Settlement of—’ 
Temporary holder—Original holder—Right of 
settlement—Limitation. —Where a revenue set* 
tlement of a resumed maafee land is made with 
a stranger in consequence of tbe real owner 
refusing to fulfil the revenue engagements, 
held that tbe right of tbe former to enjoy the 
property extended only up to tbe expiration of 
the term of such settlement, after whioh the- 
original owner would be entitled to it, and that 
bis exclusion for that term would not bar his 
claim to be re admitted. MAHOMED ATA* 
OOL-LAH V. MAHOMED MOHIB OOL-LAH, 1 

Agra 231. 

(2) —Lakhiraj land in Qovemmenl kbas 
mebal. holder of on resum 2 >tion, liability of, to 
pay rent.—Tho defendants in this case were 
holders of certain invalid lakhiraj land within 
a Government khas mehal which was resumed. 
Tbe revenue authorities, under tbe provisions 
of tbe Reg. VII of 1822, while they settled the 
whole estate settled and assessed the said lands 
also. The lower appellate Court had held that 
tbe defendant, having failed to sue in a Civil 
Court to set aside the settlement by the 
Revenue authorities or under Act X of 1659 for 
getting tbe rents mitigated or re-settled, was 
bound to pay the rents demanded according to 
thejumabundee ; and the High Court was of 
opinion that tbe lower appellate Court was 
right in its decision. HUBO PebSHAD CHOW* 
DHBY V. SHAMA PERSHAD ROY CHOWDHRT, 

6 W.R. Act X. Rul. 107. 

(3) —Lakhirajdar in Assam— Sis status— 
Settled estate- —Whatever might have been the- 
position of the Lakhirajdar under tbeanoientr 
Governments of tbe country, it is quite cleat 
that be is now entitled to manage his lands in 
any manner he pleases consistently with the 
existing Regulations, and, as holder of a 
resumed lakheraj grant whioh has been settled, 
with him by tbe Government at half jumma, 
be is entitled to eject a tenant whose occupa-- 
tion does not extend over a period of more 
than five years and who has no lease of aoj 
kind to support his title. JULLOW BuBMA’ 

Patwaree V. madhub Ram Atoi Boobha- 
Bhueut. 16W.R. 202. 
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Sel</eiDeot>~Qontinu6d. 

-8,—Effect of SeUlement — continued. j 

(4 )—Resumption bg Oovemment—Subsequent 
joint settlement —Prasttmpiion.—The mete fact 
chat a settlement after resamption by GovetO' 
moat was made with 13 persons jointly does 
not raise a presumption that the 13 persons 
had equal rights, especially when the settle¬ 
ment proceedings clearly indicated that the 
settlemeat was made jointly with the whole 
without prejudice to title. GOOROO CHURN 
PODDA.R V. HAFEEZ4 BlBEE, 7 W.R. 366. 

(6)— Farm made by Government on account 
0 / recusancy of settlement, maintainability of. 

—A farm made by Government on account of 
recusancy of settlement will be maintained, 
notwitbstanding dispute and decision as to pro¬ 
prietary right in the Courts. AMEEROONNISSA 
KHATOON V. MOULVIE ABDOOL ALl. 2 W.R. 
136. 

(Q)—Co-sharets' settlement with Collector — 
Absoni co-aharer's representative tn possession 
—~Sutl for possession.—~ The Collector called 
upon certain co-sharers in a zemindari to state 
whether they agreed to settle for themselves, 
and take the share of the absent co-shaiec, G, 
as zemindar, and they having signified their 
assent, a settlement was made accordingly. G 
afterwards returned, and although he did not 
apply to the Collector to give him bis share and 
to make settlement with him, he did apply for 
the proceeding which is called DakhiL Kharij, 
and had his name entered as one of toe proprie¬ 
tors of the property. Subsequently the Gov¬ 
ernment issued a notification by which it was 
declared tbat all existing settlements were con- 
tioued (or a further period of thirty year.4. G 
then sold his share to the defendant who got 
into pusseesion of that share. Tue co-sbarers 
sued to recover possession of it. Held that they 
took settlement of G's share, not in any sense 
adversely to him but expressly as zemindars 
or, in a sense, as trustees. Wuatevec the pro¬ 
ceedings might have been which it was neces¬ 
sary for O to take if be bad been out of posses¬ 
sion, as he or his purchaser had got into pos¬ 
session, the plaiutiffa must show their right 
before they could bo restored to posseseion. 
ABBBBMUNNO DOBBY v. BUNOODHUB KUR. 
20 W.R. 222. 

(7) —Settlement of lands — Government, rights 
of—^Salo—Subsequent permanent settlement— 
Suit by purchaser—Limitation.—la respect of 
lands settled by them, Governmout have 
nothing more than a right of action by virtue 
of their being proprietors, and not the right of 
action of an auction-purobaser; and only the 
former right passes by the aettlement. Where 
A, who buys the benefit of a settlement of 
certain land for 10 years, sells his righta to B 
with whom Goveroment. subsequently makes 
a permanent zemindari settlement, and the 
purchaser of the latter’s title sues (or posBession 
of oettain specified laud, held that the question 
is one of private tight and plaintifi does not 
stand in ths position of Goveroment in respect 


Seff/emeuf—continued. 

-3.—Effect of Settlement—continued. 

of the Statute of Limitation. RuQHOONATH 
SURMAH v. GOBIND CHUNDER ROY, 14 W.R- 
170. 

[B)—Resettlement of land by Government as 
ruling power with those entitled to such settle¬ 
ment under Reg XI of 1825 and Act XXXI of 
Effect.— Quetre. —Whether a subsequent 
settlement of land by the Government, as the 
ruling power, with the owners of the property 
entitled lo such settlement under Reg. XI of 
1825 and Act XXXI of 1858. if made subsequent 
to a judgment of the High Court relating to such 
land, may be viewed as having conferred upon 
tbe owners a freeh right. MODHU SUDAN 
KUNDU V. PROMODA NATH ROT, 20 C. 732. 

(9)— Resumption—Settlement— Under-tenures, 
—The settlement of revenue in consequence of 
resumption under Reg. XIX of 1793. cannot 
confer a oe* estate upon the lakhirajdais, but 
merely fixes and limits tbe demand as respeots 
revenue originally chargeable. Such resump¬ 
tion and settlement, therefore, do not extin¬ 
guish under-tenures. PRATAP NARAIN MOO* 
KBB.JEE V. MaDHU SUDAN MOOKERJEE, 8 B. 
L.R. 197 = 16 W.R. 39. [F.. 21 W.R. 327.) 

{10]—Seltlement of talookdaree rights u'ifh 
agreement for re-settUmenl—Refusal by Talook- 
dar to resettle at increased rent—Subsequent 
settlement with him by Government — Effect.— 
The Goveroment as zemindars ol certain lands 
made a settlement with the plaintifi recognis¬ 
ing him as talookdar for a certain period, and 
agreed also to re-settle with him at the cod of 
that period. At tbe eod of the first settlement, 
tbe plainiiO having refused to re-settle at an in¬ 
creased rate, the jumma was put up to auction, 
but before a settlement was made with any 
other person, the plaintifi agreed to pay the 
amount of the highest bid. and Government 
re-settled with him upon the former conditions 
and upon the former description cf the nature 
of the talook. Beld. the effect of the transac- 
tion was that the Goveroment renewed tbe con¬ 
tract, and placed the plaintifi exactly in the 
position in which he would have stood if he 
had never refused to pay the increased tent 
demanded by Government. OoNEE COOMAB 
ROY V. KuuoLA Kant Roy, 11 W.R. 38. 

(11)— Settlement by Government, whether per¬ 
manent or farming—Acceptance of farming lease 
iubject to right of Government — “ Abc^kari 
talookdari ” n’plifs not offered—Meaning of 
'abadkati talookdari.'—Ihe decision of this 
special appeal turned on the meaning of the 
terms “ abadkari talookdari ” that occurred in 
tbe lease in this case. Agreeing with the plaint¬ 
iff’s oontentioD, the lower appellate Court held 
tbat the terms did not convey any talookdari 
rights but merely those of an abadkari. Tbe 
first Court had beld. as the defendant contend¬ 
ed, that tbe defendant’s tenure was one with 
talookdari rights and not one of an abadkar 
only, aodthat no intermediate settlement of 
Government could affect the talookdari right 
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Sef/Zemeaf^continued. 

-3.—Effect of Settlemeot—sontinttcd, 

Tho High Court held that the lower appellate 
Court was wtoog aod concurred with the first 
Court. A Governtnent settlement, whether 
permanent or farming, so far from destroying 
the rights of a talookdar, always preserves 
thern^, if there be really a dependent tenure. 
Neither the aocepiiance of farming leases by a 
person qua farmer subject to the Government 
proprietary right, nor the sale of the Govern- 
ment right, in auy way ipso/ocfo extinguishes 
talookdari rights existing in theabadkari talook- 
dac in that oapaoity, if otherwise valid. HURO 
PERSHAD BHUTTACHARJEE V. BHYBUB 

Ohundbr Mojoomdar, 8 lar.R. 391 . 

(12) ~iJight of inferior proprietors over village 
/^cst and uiflste Zands.—The action of the set- 
tlement authorities in conferring inferior pro¬ 
prietary rights was direoced to giving the 
inferior proprietor as full proprietary power over 
the villages held by them as was secured to 
the zemindars themselves over the rest of 
their estate, subject only to the payment to 
the zemindar of a fixed annual sum. The 
right of the inferior proprietors extended over 
the forest and waste lands within their village 
boundaries to the eiclusion of the zemindar 

^aharaj Singh v. tribbuban singh, 2 

v r.lrf.K, 23, 

(13) —Bjfecl of selllement—Claiins not con- 
sideredalseUlement^Rightto sue for share in 
property granted-Effecl of settlement—Settle^ 
imni %n equal shares to members of family— 
Grant amounting to partition.—Petsoas whose 
claims were not considered at the settlement 
cannot sue for their shares in the property 
granted unless they were entitled at the time of 
the settlements to inter'ists in the mouza grant¬ 
ed of the same nature as those uponconsideration 
of which the Settlement Officer awarded the 
mouza. [R., 13 C.P.L.R. 81 .] Where, at the 
settlement, the proprietary rights in a village 
were granted not jointly but in equal shares to 
the members of a family the grant of itself 
amounted to a partition among the members 
thereof Tulsiram v. GiR Lahari, 3 C.P. 
L.R. 109. [R., 13 0.P.L.R.81.] 

(li)-Setttement~Effecl of-No breaking up 
of pre-exsstxng rxghts.-’Phe effect of an award 
at settlement is not to break up any pre-exist¬ 
ing co parcenary rights and to make the share 
conferred the separate property of the person 
on whom it is conferred. If the award is in 
favour of a widow, on her de.iih. the estate 
devolves on the heirs of the last full owner and 
not necessarily on the heirs of her husband. 
RAMPERSHAD TIWARI V. ANANDILAL. 13 C. 
P.L.R. 81. (28 A. 39, F.) [R., ifi C.P L R 

3, 14 O.P.L.R. 94 ; 2 N.L.R. 1.] 

(15)— by superior pro- 
prsetor to recover money due—Claim to enforce 

charge on land and to obtain personal decree _ 

A superior proprietor can, in a suit against an 
inferior proprietor to recover money due under 
a sub-settlement, ask for a mere personal decree 
or enforce his charge on the land or pursue 


continued. 

-3.—Effect of Settlement— concluded. 

both remedies together- SETH Kanakmal v 
SHEO PERSHAD, 13 C.P.L.R. 110. 

See ABSENTEE, 40 P.R. 1871. 84 P.R. 1874, 
78P.R. 1875, 49 P.R. 1876. 

Effect of—See BOM. ACT VII OP 1863. s. 32. 
17 B. 407. ^ 

Record of Settlement Officer—Finality of 
entry therein-Sec C.P. ACT XII OP 1898 
ss, 69 aod 83, 15 C.P.L.R, 12. ’ 

See Customs—Punjab—General, is p 

R. 1870, 56 P.R. 1871. 

See Right op Occupancy—acquisition 

OF RIGHT, 9 P.R. 1896, Rev. 

—Evidence of Settlement. 

(1) —Purchaser of Zemindary at Government 
to po$se$$iott—ResuTKpUonx—A. put* 

chaser of a Zemindary at a Government sale 
under Ben. Reg. XI of 1822, to satisfy arrears 
of revenue, is entitled as purchaser, first to 
immediate possession of such lands as were at 
the time of the sale in the possession o£ the 
Zemindar - and secondly, under ss. 30, 32 and 
33 of that Regulation, to set aside by suit all 
sub-tenures created since the Decennial Settle¬ 
ment by the Zemindar last seizsd. or his pre¬ 
decessors. Mouzahs, forming a Shikmee Talook 
before the Decennial Settlement aod held of the 
Zenxndar by Mocurrary tenure at a fixed rent 
are not liable to resumption by a purchaser 
under Reg. XT of 1822. ss. 30, 32 and 38. 
WISE V. Bhoobun moyee Dbbia OHOW- 
DRAINEE 3 W.R. P.C. d»10 Hl.A. 169=1 
Bother. S63»2 Sar. 91 . 

(2) —Alluvion—Gradual accretion — Owner- 
&h\p~lssues~Burden of proof.—At the time of 
the permanent settlement, the rivet Gunduck 
divided moueah Sohagpore from the village of 
Doomree. In 1837, cbs nver, whether by gra* 
dual recession or sudden shifting, got into its 
southern channel, and a quantity ol chur land 
to ^e north of that channel was then resumed 

# o settled with the zemindar 

of Sohagpore, who remained in undisturbed 
possession till 1848, when the river having te-, 
turned to the northern channel, the deara land 
so sailed was claimed by proprietors on the 
southern side of the river, but was adjudged in 
f^our of the zemindar of Sohagpore under Act 

t ^ j 8^®stion as to the ownership 

Ol the land in dispute, held, that the proper 
issues to be tried were (1) whether the land was 
settled in 1837 with the zemindar of Sohagpore 
as proprietor of alluvion which had gradually 
accreted to his estate or upon what other 
grounds; and (2) whether there bad been, at 
the permanent settlement and since then, aoy 
clear usage that the main ohannel of the Gun* 
duck should be the boundary of the zemindaries 
18 question. Held, also, that the burden of 
gradual accretion was on the zemindar 
of Sohagpore and the burden of proving tbs 
existence of the usage was on the zemindar of 
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Sefl^emcot^oontiisQ^. 

_l.^Evldenoe of Beitlement—conc2u<2«d. 

Doomtee. Maharajah Rajbndur Pbrtab 
Saheb V. Lalljbb Sahoo, 20W,R 427. [R., 

€ A. 479.] 

5ee CUSTOMS — Punjab — General, 3i 
p.R. 1866, 15 P. R. 1869. 

See EVIDENCE—SECONDARY EVIDENCE, 

1 p. R. 187 5, Rev. 

See Right of Occupancy—Acquisition 
OF Right, 8 P. R. 1895, Rew. 

- 5 .—Mode of Settlemeot. 

( 1 )—Power of Collector to alter settlement — 
Recognition of title by settlement officer—Beng. 
Reg. VIII of 1882. s. 20.—Where toe plaiotifi’s 
title WAS rdcogoized by the seitlemeat o£S.cer io 
1836. who aasigoed an allowance of 5 per cent, 
on the Government demand—heW that the 
Collector had no power in subsequent years 
during the pendency of this completed settle¬ 
ment to interfere with the arrangement of the 
aettlement ofificer, except to the extent allow¬ 
ed by 8. 20, Reg. VII of 1922. 8. 20. Reg. 
VII of 1822, did not confer on the Collector 
the power of remodelling the arrangements 
completed by the eottlement officer under s. 10 
of the Regulation; nor could tne noiifioation 
of Government extend to revenue officers an 
authority that the law did not allow to them. 
BAI HIMUUT SINGH V, COLLECTOR OP 
BIJNOUR. 2 Agra 28B. 

(9)—Maafee fund— Resumption Settlement 
with ex-maafeedar— Right of ex-maafeedar.— 

A plot of maafee laud being resumed was settled 
with the ex-maafeedar, who engaged for the 
Government revenue for the cerm of settlemeot. 
The settlement with the ex-maafeedar was 
made under s. 6, Reg. XIII of 1825, and there¬ 
fore, under the rules then in force, para 151, 
Oitoular Order of the Suddec Board of Revenue 
—they were entitled to settloment. Held that 
the mere fact of tbe last settlement having 
expired would not deprive them of tbe right of 
being assessed with revenue as proprietors of 
maafee land, but where there bad been a grant 
of the soil and posseasioo taken and long conti¬ 
nued thereunder, the ownership thereof rests in 
tbe grantee, although the grant as to exemption 
from payment of revenue may be invalid and 
subject to assessment. ToOLSBB RAM v. 
NARAIN SINGH, 3 Agra 268. 

(3)— Effect of ex-maafidar—Sfafus of maad- 
dar after settlement of resumed An ex- 

maafidar, with whom a sab-settlement has 
been made of the resumed maaft, is presuma¬ 
bly not a hereditary cultivator, but his position 
is that of a proprietor subjeot to payment 
of Government revenue. UUMEED*OOL-LAH 
KHAN v. PRAN SOOKH, 8 Agra 280. 

_6.—Right to Bettlement. 

(l)—Expiry of temporary settlement—Right 
of proprietor to claim Peman^t SettlemMl 
from Qovitnment, evcepi vihen forfeited by hu 

0. ix-as 


Settlement —continued. 

-6.—Right to SettienieDt—confinuei. 

own condticL—On the expiration of a temporary 
Settlement, whether the holder of that tempo¬ 
rary Settlement had been tbe proprietor of tho 
land within the meaning of the words of the 
old Regulations, or a stranger, tbe proprietor is 
entitled to come forward and to olaim as of 
right from the Government a permanent Settle¬ 
ment of the land, unless bo has, by his own 
conduct, io some way or other forfeited that- 
right. Messrs. Watson and Co. v. brojo- 
SOONDUREE DABBE, 10 W.B. 399. [R., 17 

W.R. 376.3 

(2) —Permanent settlement of land — Proprie¬ 
torship-Dispossession of puineedar. —A person 
declared entitled to the permanent settlement 
of certain land as proprictotis not entitled to 
dispossess putneedars in possession. MESSRS. 

R. WATSON AND CO v. BANEG BROJO SOON- 
DUREE DEBIA, 17 W.R. 376. 

(3) —Co-s/iorers— Arrangement re collections 
for term of settlement—Right of co-sharers to 
engage fur their shares after sefffertieni.—Where, 
at the time of a settlement, it was arranged 
that oDO co-sharer should make tbe collections 
and tbe other co-sbacers should receive a money 
allowance, and such arrangement w*3 to last 
lor tbe term of setilement only, held that, after 
the expiry of the settlement, such oo-shatets 
wore, if tho Revenue authorities thought fit, 
entitled to be allowed to engage for their shares. 
Koonweb Singh v. Shib Dyal. 3 Agra 297. 

(4^—Qhatwallee tenure, resu7nption of, by 
Government—Claim by former holder as pro¬ 
prietor—Subsequent settlement by Oovernmenl 
with another—Former holder's right of suit— 
Bimitalion.—Attec the resumption of a ghat- 
wallee tenure by Government, H, the former 
bolder ot it, claimed settlement as proprietor 5 
but the Government ofiered him a lease on find¬ 
ing security, Such security not having been 
furnished) Government entered into a temporary 
eettlemeot with one J who entered into posses¬ 
sion. With this J. Government subsequently 
settled the laud permanently. The present 
suit was orought by an heir of H seeking to 
set aside tho settlement with J and for a 
declaration of plaintifl'e right to have a settle- 
ment concluded with him. The High Court 
held that plaintiff bad not been in possession 
for 20 years and his temporary possession as a 
farmer was lost by hie own refusal to furnish 
security. The right of suit in tbe plaintiff, if 
any. by virtue of his position as a dispossessed 
Jagheerdar, was independent of tbo action of the 
Revenue authorities, and at the time when the 
plaintiff at last thought fit to call on tbe Civil 
Court to recognise the same, be was found to 
have not been in possession since 1841 for a 
period of more than 20 years. Also, there is no 
law or invariable practice binding the Revenue 
authorities irrevocably, or such as would lead 
tbe Civil Court to bind those authorities, and, 
in this view, plaintiff’s case should fail even if 
he bad sought in time, and he had not shown 
that he oo«Id olaim to force himself on tbe 
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Government as a tenant. The GOVERNMENT 
V. TEKHABT POKHARUN 8INGH, 7 W.B. 465. 
[D,. 17 W.R. 145.] 

(5)— Reg. VII of 1822— Saii to establish 
right to settlement—Limitation—Decision on 
point of limitation—Court may go into merits.— 
This was a suit by plaintiff to recover a share of 
malikhana paid over by the Collector to defend¬ 
ants. The Revenue authorities had consider¬ 
ed the defendants and not the plaintiffs entitled 
to settlement under the provisions of Reg. VII 
of 1822 and other settlement laws. It was 
this decision which deprived plaintiff of settle¬ 
ment and also of maiikana. Under the cir¬ 
cumstances. it was obviously the plaintiff’s 
duty, under the provisions of Reg. VII of 1822, 
to obtain such settlement by the aid of the 
Civil Courts together with the reversal of the 
orders of the Revenue Courts in defendant’s 
favor within the time allowed by law, vie., 12 
years. And, as be bad not done this, the 
plaintiff was properly held to have been barred 
by the law of limitation. It was also contend¬ 
ed in this case that, whou the lower appellate 
Court decided the case ou limitation, it should 
not have gone into the merits at all, but the 
High Court observed that it cannot be laid 
down as a general rule that, whenever a case 
is decided on limitation, it is not competent to 
the Court to go into the merits- There may 
be many such oases where it would be most 
right and necessary that the merits should 
also be gone into. SHIBO DOORQA CHOW- 
DHBAIN V. SYUD HosSEIN ALl CHOWDHRY. 

6 W.R. 218. 

(6)—Possession. Right of—Talook—Presump¬ 
tion —Chuts— Enhancement — Notice —k was 
the owner of a talook in a :5emindari which 
was purchased by the Government at an auc¬ 
tion sale for arrears of revenue. The Govern¬ 
ment did not cancel the talook. but settled it 
with A for twelve years. When the term ex¬ 
pired, Government refused to make a new lease 
with A, and, instead, leased it for a year to B. 
Held that tho refusal of Government to settle 
the land with A in no way affected his right 
to a settlement on the expiration of the lease 
to B. When a Zemindar sues to enhance the 
rent of a talookdar, and specifies certain churs 
as part of tho land, the rent of which is to be 
enhanced, he, by implication, must be con¬ 
sidered to admit that the tenaai; has some 
valid tenure or right of occupancy in tbe land 
mentioned in tho notice. Khajah ASHANOOL- 
LAH V. KISTO GOBIND DaS, 2 C.L.R, 892. 
(1.3 W.R. 11. P.C.. Cited.) 

^^)—Separately numbered estates—Right to 
settlement.—To estate No. 667, some alluvial 
land accreted, of which tempor.ary settlement 
was made separately under No. 3148. Duriug 
tbe currency of this settlement, tho owner sold 
all his rights In No. 667, making no allusion 
whatever to ar.y churs as appertaining thereto. 
At the same t.-rna, he sold all his rights and 
interests in No. 3L48 to the defendants. On 
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the expiry of the temporary settlement of 
No. 3148. the plaintiff, as owner of No. 667, 
the original estate, claimed and ultimately 
brought this suit to establish his title to the 
permanent settlement of No. 3148. Held that 
the suit would not lie, and that the plaintiff 
had no claim to have a settlement of No. 3148. 
Khub Lal V. China Hazari. 2 B.L.R. &.C. 
339. 

(8) —Swif for a declaration of right to parti- 
cipate in Permanent Settlement of Mahal — 
Parties — Defect—Limitation—Cause of action- 
—Maiikana —Proprietary rights.—k suit for a 
declaration of plaintiff’s tight to share in the 
settlement of an accretion will lie without tbe 
Goveromeot being made a party to it. The 
period of limitation which bars the claim to a 
settlement does not begin to run so long as the 
proprietary right of tbe zemindar is formally 
recognized by the revenue authorities {e.g., by 
temporary settlements), and no permanent set¬ 
tlement is made with any other person. The 
payment of maiikana is not tbe only method 
in which a proprietary right can bo recognized. 
But tbe keeping of tbe maiikana in deposit, as 
in this case, for tbe benefit of the recorded pro¬ 
prietors generally, ia a sufficient recognition of 
a sharer’s proprietary rights. KRISHNA CHAN¬ 
DRA SANDYAL CHOWDHRY V. HARISH CHAN¬ 
DRA CHOWDHRY. 8 B. L. R. 824 = 17 W. R. 
149. [Cons.. 22 W.R. 520.) 

(9) —Resumption of Lakheraj lands — Shik- 
met Talugdars — Their rights.— Where there 
are shikmee taluqdars holding under lakheraj* 
dars and the rent-free tenures have been resum¬ 
ed by Government, they (Taluqdars) could 
claim to have their rights upheld, and cannot- 
institute a suit to obtain an iodepeodeot set¬ 
tlement. Grish Chunder Roy v. Boy- 
DONATH DEY, W.R. 1864, 262. 

See WASTE Lands, 4 M.H.O 429. 

— 7.—Subjects of Settlement. 

(1) —Ryotwari lands — Nature of right pos¬ 
sessed by ryot in his lands—Bight of Govern- 
ment to grant to other ryots lands allowed to 
lie waste .—In ryotwari lands, tbe ryot has by 
immemorial custom and usage an indefeasible 
right of occupation so long as be pays the 
Government assessment fixed on tbe lands ; but- 
on his abandoning the lands and ceasing to 
make the payment, the Government possess the 
power of granting them to other ryots for pur¬ 
poses of oultivation, Kumaeadeva MudaIiI 
V. Nallatambi Reddi, 1 H.H.C. 407. 
[Cons., 7 M.H.O. 98; R., 2 M H.C. 1. 4 M,H. 
C. 108. 12 B.H.C. O.C. 1, 2 B. 19, 1 M. 205.J 

(2) —Jttlkor rights in navigable rivers — Set' 
tlements by Government. — A settlement Dol 
will include all that ordinarily passes as assets 
of the settlement, except what is specified in 
terms as excepted in tbe Dol. But it will not 
on that account legally include what the law 
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itself declares is not included, and is exclusive¬ 
ly reserved as the solo riglit of the sovereign 
such, for instance, as the tight of the state to 
the julkar of navigable rivets. THE OOELBC- 
TOR OP JESSORE V. MR. J. BECK'VITH. 5 
W.R. 175. 

-8.—MUcellaneouB. 

(1)—Acf XVI of 1842 and Reg. XIV of 1842 
-^Extent of application —Resumed lakheraj — 
Permanent SeUiemeni with proprietor— Grant 
of mohurruree lease pending confirmation of 
settlenent — Proprietor bound by lease after 
confirmation of settlement.—-Aoi XVI of 1842 
has modified Beg. XIV of 1842 in respect of 
the time for which zemindars were empowered 
to grant leases, but both enactments apply to 
the ceded and conquered provinces only, includ¬ 
ing Cuttack and certain parts of Midnapore. 
and not to the district of Tirhut. The proprie¬ 
tor of a resumed lakhero j with whom a perma¬ 
nent settlement was made subject to the con¬ 
firmation of the Commissioners, gave a mokur- 
ruree lease of the laods for valuable considera¬ 
tion, before the proceedings were returned by 
the Commissioner. The Commissioner declin¬ 
ed to confirm the settlement for more than 10 
years, but subsequently tbo Board of Revenue 
interfered and ordered that tbo settlement 
should be permanent. Held, that the proprie¬ 
tor gave the pottab on the supposition that tbo 
settlement was .a permanent one, and that she 
could not afterwards turn round upon the les¬ 
see and say that she had given what she had 
no power to give because the settlement with 
her at the time of granting the lease was 
temporary and not permanent. AMBER ALl 
V. AMEBROONI88A BEGUM. 11 W.R. 11. 

(2)— Landlord and tenant—SeUiemeni pro¬ 
ceedings—-Tenant to be parly to Collector's 
inquiry. —If a landownec*8ecks to bind his ten¬ 
ants by the Settlement Proceedings, he should 
show distinctly that they were parties to an 
inquiry held by tbs Collector into tbe nature 
and extent of their holdings. 6YUD SHAH ALI 
AHMED V. DOORGA BOY, 22 W.R. 4SS. 

(3)-“Suif for rent—Appeal —Act Vlll of 1869 
(B.C.), s. 102—Rep. VU of 1882, 3. O-Jum- 
mabundee—Signalure by tenants—Costs of col¬ 
lection.—k suit for rent below Rs- 100 is not 
taken out of tbe purview of Act VIII of 1869 
(6.C.). B. 102, by tbe fact that tbe rate of rent 
has been varied by the decision of the Court, 
unless there is a determination of “the right 
to vary the rent.” [F., 25 W.R, 103.] Ten- 
anta wbo are aymadars and who voluntarily sign 
a jummabuadeo drawn up under s. 9, Reg. VII 
of 1862, specifying the amounts of rent paya¬ 
ble bv them to the Government farmers with 
whom tbe settlement was made, are not entit¬ 
led to a deduction on account of costs of col¬ 
lection, Watson & Oo. t. Mohbndbo Nath 
Pad, 28 W.R. «6 . [Expl.. 16 O.L.J, 828.] 

{^]..^8eUUment—Power of Revenue Board— 
Commiseioner. —A settlement of resumed lahhi- 
fOi/land made by a Collector “snbieet to tbe 
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orders of the Board of Revenue,” may beset 
aside by that Board. Under the Board's rules, 
a Commissioner has authority to set aside such 
a settlement, and is limited to no time in the 
exercise of his powers of revision. HarEAIi 
TEWAR i V. THE Collector of bhaoul- 
I'ORB, 3 B L.R. App. 62. 

(5)—[teg. I of 1924. s. 9. cl. 11 and s. 14— 
Salt Department Rules—Construction — Fuel 
lands — Rights of Government. —The Rules 
mentioned in Reg. I of 1824, relating to the 
Salt Department .should not be construed in 
such a way as to restrict their operation to the 
four districts named, but should be enforced 
wheresoever laods might be held or required by 
Governmenc for tbo manufacture of salt. 
Cl. 11, p. 9. Reg. I of 1824, refers to lands which 
at one time appertained to an estate which has 
been permanently setf.ied, but. having been 
severed from it, have become tbe property of 
Government. Under s. 14 of Ree. I of 1824, 
which relates to fuel lands, tbe Government 
has no tight to cake them on the same terms 
as lands taken, under s. 9. for purposes of salt 
manufacture. In the nbfCnce of any special 
engagemeut, the zemindar cannot be ousted 
from possession of tbe land. When the Onvern- 
meut does not occupy it for cutting fuel, he 
has a right to enjoy it. and no fresh right ac¬ 
crues to Government in exchange for the aban¬ 
doned right to taka fuel. Ra.IAH GUJENDRO 
NABAIN ROY V. COLLECTOR OF MIDNA- 
I*OBE, 23 W R. 197. 

( 5 )_S.inad on SMmmary settlement, whether 
revocable by Government—Juriadiction of Civil 
Court—Bombay det, VII of 18G3.—S. 7 of Bom¬ 
bay Act VII of’1863 contemplates tbe possibili¬ 
ty, in the course of the summary settlement of 
land tevoouc. of tbe occurrence of mistakes as 
to the ownership of land.s, for which exemption 
{partial or total) from liability to revenue asse.ss- 
ment was claimed, and lays down wbat the 
legal consequences of such an error should be. 
Tbe section in nowise disturbs, sofar as regards 
the quit-root payable, the finality of tbe sanad 
as laid down in tbe 2nd and 6tb sections of the 
Act, There has not been any intention on the 
part of the Legislature, to permit Government, 
on the ground of its having fallen into an error 
as to the ownership, to recede from tbe settle¬ 
ment, to treat the lands AK Khalsa or sarkars 
or ■muemiin and to to-assees the lands. Wbat 
shall be tbe legal results of mistakes as to 
ownership has been, as stated above, specially 
provided by the Act itself, but the question 
was left open whether to Government, or other 
parties to the summary settlement of claims 
under Bom, Act VII of 1863. a Civil Court 
can give relief either by reforming or cancol- 
liog the sanads against mistakes found to exist 
therein, other than those relating to owner¬ 
ship. DOL8ANO BHAV8ANG V THE COL¬ 
LECTOR OP KAIBA, 4 B. 367. [fl., 4 B. 643, 

16 B. 172, P.B.] 
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-8. —Miscellaoeous—CO 

{!)—Temporary eettlement, dependent talook- 
dars under, if liable to ejectment at close of 
settlement ,—Pleintifis in tbis iiuil, alleging 
that they were dependent talookdars in the 
estate cU the defendant, and that the latter bad 
illegally dispossessed them, sued to recover 
possession of their talook. The High Court 
confirmed the decrees of their claims given to 
the plaintiffs by the lower Courts. Although 
the lalookdars bad been re-admitted to certain 
temporary settlements for a certain number of 
years only, it could not therefore be taken that 
the talookdars were liable to ejectment at the 
close of such settlement. If a ryot holds a 
tight of occupancy, but at a variable rate of 
rent, it does not follow that because he enters 
into an agreement to pay a certain rate of rent 
for a number of years, be loses his rights of 
occupancy at the end of that time. HURO 
Gobind doss V. Kala Chand Shaha. 6 W. 
R. Actx, Rul. 26. 

(S)—Dependent talookdar under temporary 
settlement—Collector's acts placing settlement in 
abeyance, not dis; ossesston for purposes of limita¬ 
tion — Dispossession by purchaser at sale.— 
When a dependent talookdar holding under a 
temporary settlement,has tbatsebtlementplaced 
in abeyance by the fact of the Collector taking 
the collections oiA;/ias,into bis own bands, the 
Collector’s acts cannot be deemed to amount 
to one of dispossession from which the period 
of limitation can be calculated. The collec¬ 
tions of a mebal khas and the issue of the 
necessary orders to chat effect pending orders 
as to future settlement do not necessarily 
involve ejectment or repudiation of former 
talookdaree right or tenure. On the other 
band, the instruction of the Revenue Office 
was that talookdaree rights should be respected. 
Consequeutly, dispossession by the new pur¬ 
chaser can alone be taken to have given a cause 
of action. Limitation will thus have to be 
reokoned only from the date when the pur¬ 
chaser, after the Cullector had ceased to hold 
%%as, had himself made oolleotioos and so 
created a cause of action by dispossession of 
the former talookdar. MOULVIB MyenOOD- 
DEEN V. Ram MONEE CHOWDHRAIN. 7 W.R. 
182. 

{9)—Shikmee Talookdaree right-^Poltah from 
Government—Right to settlement —Allowance 
—Malikana,—White a pottab granted by 
Government to a sbikmee talookdar and accept¬ 
ed by him, iu its recital admitted him to be a 
person having a right to a settlement, but 
although the allowance, which had, under the 
previous settlement, been made to him under 
the name of malikana, was no longer by this 
.pottab given to him under that name, still, it 
was given to him in fact as a separate and 
distinct allowance under the head of expenses, 
in addition to th j usual allowance for colleotions 
and other inoideatal charges, held that, if be 
accepted the payment under the new he^ of 
expenses instead of under the head of malikana. 
•because be knew that his rights as w^aij ir of 
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the sbikmee talook was at an end, and he was 
no longer recognised as having the sbikmee 
talookdaree tight, then bis shikmt talookdaree 
right came to an end at that time. MoULVlB 
MAIKOODDBEN V. MUSSAMUT NUBO COO-< 
MABBE DEBIA, 24 W.R. 247. 

{10)—Limitation—Regular suit for correcting 
settlement record—Summary order—Award in 
contested case .—In 1866, land was thrown up 
by the river. The plaintiff brought a summary 
suit to be recorded proprietor. Hisolaim.was 
granted but he was directed to pay certain 
dues, “huq zemindari.” to the defendants as 
provided for in the settlement record. On 
appeal tbis was confirmed but plaintiff was told 
to lodge a regular suit for correcting the settle¬ 
ment record if he considered the entry to be 
erroneous. Tbis order was dated 27th October, 
1666. The regular suit was lodged on 4th 
April, 1670. Held that, if the order of October 
1866 was considered a summary order or 
decision, then a regular suit to set aside that 
order should have been brought witbiu one 
year from the date of the order. If the order 
was considered an award in a contested case, 
the suit was barred by cl. 6, s. 1. Act XII of 
1659, for when it was lodged more than 3 years 
bad elapsed from the date of that order, 
Munsa Sing v. sooltan. 9 P.R. 1871. 

(Ill —Settlement Officer—Decision as to rent — 
Aioard—Limitation—Arrears of rent, Suit for. 
—In a contested case before the Settlement 
OfiScer in July, 1667, between the plaintiff and 
the father of defendant that officer decided that 
defendant’s father should pay an amount of 
rent equivalent to the Government revenue 
payable by him aud that, if either party felt 
aggrieved, a civil action to set aside his order, 
which was based on the report of the assessorsi 
should be brought within one year from the 
date of the order. Plaintiff sued for arrears of 
revenue. Held that the order of the Settle¬ 
ment Officer passed in 1667 was an award given 
in a contested case, and a suit to set aside suoh 
award should have been brought within three 
years from the date of the award; and as 
defendant’s father or defendant took no steps 
to set it aside by an appeal to proper authority, 
the defendant as a representative of his father 
was bound by the award. The plaintiff was 
therefore held entitled to the arrears claimed. 
BUNDE Khan v. Lall Dass, 68 P.R. 1871. 

Settlement Award. 

Of proprietary rights, legal effect of the grant 
of—Sec C. P. ACT XVI OP 1889, s. 87, 3 N.L. 
R. 1. 

Settlement, Bengal Rent. 

See Ben. act VIII of 1879. 

Settlement Court. 

Interest on arrears of rent—Tenanti Suit for 
arrears of rent and interest—Decree of—'Sc< 
U.P. ACT XXn OF 1886, fls. 3 and 14, ft 
O.C. 187. 
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Settlement Cone 

Deowa oi—S m U.P. ACT IX OP 1889, 3 
O.G 94. 

Decrees of Setllemeot Court, nature of such 
decrees—Procedure of —See MORTGAGE—RE¬ 
DEMPTION, 1 O.G- 289. 

See rent, 7 O.C. 108. 

Suit for tent or in default for possession of 
land under Settlement Court decree eotitliog 
landlord to demand any reasonable rent at bis 
option—Landlord and tenant, relation of— 
Oudh Rent Act—Resjudicata—Cause of action 
—Civ. Pro. Code. 1882. s. 43—Limitation— ; 
See Rent—SUIT FOR, 6 0 C. 311. 

Settlement Decree. 

(1)— Transfer against the terms of settlement j 
decree, invalidity of—Rent Act (Oudh), s. 108 
cl. ( 4 )—JttfisdictiOfi.—Where a parson obtained 
in the Settlement Court a decree for haq 
quabsadari and the decree expressly provided 
that the deuree*dolder should have a permanent : 
and heritable right in the land, but should not 
have the power of transfer, held, that a transfer 
of such land by the tenant was invalid as it 
was forbidden by the decree. Held further 
that, where such land was transferred by the 
tenant, a suit by tho lambardar to recover 
possession of the land being maintainable under 
8 . 108, ol> (4) of the Rent Act. was not cogniz¬ 
able by the Civil Court. MUSSAMMAT BIUASA 
V. DARSHAN SINGH. 1* O.C. 225. (2 O.C. 204, 

6 O.C. 289. B.l 

(2)— Settlement decree against Talukdar for a 
perpetual hereditary farming lease, construction 
of—Talukdar’s power to have a non-transfer- 
able tenure sold—Under-proprietaryright.—The 
predeceasor-in-titlo of the judgment-debtor 
obtained a decree from the Financial Com- 
missioner in 1869, which was based on a com* 
promise, under which be obtained a perpetual 
hereditary farming lease from the prelecessor 
of the appellant Talukdar on payment of Gov¬ 
ernment revenue plus 30 per cent. In a previous 
suit brought by the Talukdar agaiuet a person 
who bad obtained a decree against the lessees 
and wanted to have their rights sold in execu¬ 
tion, it was decided that the rights were not 
tranefetable. The question in the present suit 
was whether the Talukdar himself could have 
the same rights sold in execution of his own 
decrees. Held that, the deoree not being one 
for under-proprietary rights, the Talukdar could 
not, for purposes of his own, oonvert a non- 
transferable tenure into a transferable one 
against the wishes of tbe holders and in this 
way effect their ejeotment in a manner not 
oontemplated by law. MUHAUMAO ABDUL 
KARIM khan V. NIWAZ SINGH, 12 0 0. 267 
—S lod. Oas. 668. 

Bettlemaot Deed, 

Settlement deed, stamp on—See STAMP AOT, 
1899, art. 68 (a). 7 Bom. L.R. 931. 

, KhoU. 

Sm B<W. AOT Z Of 1860. 


Settlement Manual. 

Part ITI, chap. XVI, rule l—See ANNUAL 
Jamas, 9C.L.J. 34l=13 C.W.N. 683 = 3 Ind. 
Gas. 986. 

Settlement OfBcer. 

{l)Settlement Ojfficer, order of—Civil Courts 
power to cancel order.—A Civil Court has no 
jurisdiction to canoel the order of a Settlement 
Officer bv decree in a civil suit. TaBAPAT O-IHA 
V. Ram'RATAN KUAR, 15 A. 387 = A.W.N. 
1893. 164, F.B. 

(a)— Sunads granted by Settlement Offi.cers, 
effect of—Bovi. Act II of 1863.—Sanads granted 
by Settlement Officers under Bom. Act II of 
1863 could not deprive a third person of any 
rights in tbe land, or the profits arising there¬ 
from, which be may have possessed at tbe time 
they were granted. PUJU KaDAN v. Malhari 
Rama, i B.H.C. 171. 

{s)—Settlement Officer-Duty to record names 
of persons in possession or wrongfully disposses¬ 
sed. —The duty of the Settlement Officer is to 
record tbe names of those whom he finds in 
possession of tights, or whom he finds within a 
certain time to have been wrongfully disposses¬ 
sed of rights; it is not his duty to determine 
1 the question whether tbe plaintiff, who avers 
I that tbe defendants ace mortgagees whose debt 
has been satisfied out of tbe usufruct, ia on 
that account entitled to possession. BHYRO 
RAI V. GOLAB SINGH. 3 Agra 303. 

{i)—Settlement Officer—Renl—Enhancevient 
I -^Hon-liability of tenant — A Settlement Ofiicer 
is bound to record in the jummabundee the 
existing rights of cultivators, and he cannot 
impose an enhanced rent without causing a 
notice to be served on those entitled to notice. 
If he acts in eontraventioo of the law, and 
enters in a jummabundee a higher cate of cent 
than the tenant admits to have paid in previous 
years, and does so. in spite of a protest on the 
part of the tenant, such entry does not conoluda 
tbe tenant from showing when he is sued for 
rent that the jummabundee docs not correctly 
represent the conditions of bis tenure, and that 
be is not liable tor the rent therein recorded, 
tbe correctness of which be has never admitted. 
J.W. Ledlibv. SBEEMCTTYDOOROAMONEE 
DOSSEE, 21 W.R. 410. [Ref., 32 C. 463, 
Note.] 

( 5 )—4cf Xo/l869. 5. 28, proceeding under, to 
be deemed a suit subject to the provisions as to 
appeals—Act XIV of 1863, s. 6, power given to 
Settlement Officer by—Settlement Officer not 
competent to try right to resume and assess .— 
This was a claim to assess a certain garden 
under 8. 28 of Act X of 1859, brought before 
the Settlement Officer who dismissed the same. 
On appeal, the Judge held that be bad no 
jurisdiotion to hear it, such appeal lying not to 
him bat to tbe Commissioner. On appeal to 
the High Court, the matter was referred to a 
Foil Beooh which ruled that an order passed 
in a proceeding unders. 28 of Act X of 1859 is 
appealable to the Judge and not to the Oommia- 
eioner, and the Division Bench thereon held 
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Settlement OfBcer— continued. 

that the Judge was wroug in having refused to 
hear the appeal. Also, the Settlement Officer 
before whom the proceedings were originally 
laid had no power to enteitain the application. 
B. 8 of Act XIV of 1863 empowers the Settle¬ 
ment Officer merely to decide suits of the 
nature mentioned in s. 23 of Act X of 1859 or 
in Act XI.V of 1663 ; and, under g. 9 of the last- 
mentioned Act, be has power to determine 
dispute regarding rates of rent payable to the 
zemindar, but neither of the above sections 
gives him the power to try a right to resume 
and assess. Chowdree Jeychund v. Xad- 
HOREE, 2 N W.P. 244. 

(6)—i4cf XIV of 1863, ss. 8 and 10-St*if for 
enhancement of rent preferred to superior ojfficer 
—Reference of such suit to anoOier whether 
legal —Act X o/ 1859, ss. 150, 162.—A suit foe 
enhancement of rent, which bad been originally 
preferred to a Covenanted Settlement Officer, 
was refereed by him, to a Settlement Deputy 
Collector who was neither omploved in making 
or revising settlements of the laud revcouo nor 
invested with the powers of a Collector under 
8 8 of Aot XIV of 1663. Whether the superior 
officer (who referred the case) bad jurisdiction 
to try the suit by reason of bis having been 
invested with the special cowers under s. 8 of 
the Act was not clear The Deputy Collector 
dooreed the plaintiff's claim which was con¬ 
firmed by the lower appellate Court with 
oeitain modifications. Hela, on special appeal 
by the defendant, that under s. 10 of Act XIV 
of 1863, if a suit for eohancemeot of rent be 
brought before any officer, empowered under 
s. 8 of the Act to hear the same, suoh suit shall 
be beard and determined by such officer, and it 
is not provided that he may refer it for trial 
and decision to another. The powers which 
the Local Governmant may confor on any 
officer employed in making or cevisiog settle¬ 
ment under s. 8 of .Act XIV of 1863 are the 
powers referred to in s. 150 of Act X of 
1859, and aro distinct from such powers as 
those given to a Collector by ol. 2 of s. 162 of 
the said Act. PUNCHUM SlNQH v. MOSSU- 
MAT HOOMUT OON-NISSA, S N.W.P. 64. 

{I]—Rent—Enhancement in course of settle¬ 
ment—Necessity for ryots' consent -—Rentat an 
enhanced rate cannot be claimed from the 
ryots as imposed at the setllement proceedings, 
unless it is proved that tho ryots have consented 
to the Collector's jummabundee. ReAZOOD- 

DBEN Mahomed v. Me alpine. 22 W.R. 540. 
IF., 16 0. 686 ; R., 32 C. 463, Note, 16 C.L.J. 
328.] 

(8)—Acf X of 1859. s. 26~~Proceeding of 
Settlement Officer, swif to set aside—Proceedings 
void for want of /urisdiefton.—When a suit 
under s. 29, Act X of 1S59, had been deter¬ 
mined by a Collector having jurisdiotion to 
tty it, it was subjeot to an appeal to tbe 
Judge (of the District), and could not be eon- 
tested in a sopacata suit. The powers which 
the Government is authorized by Aot XIV ol 
1863 to confer on Settlement Officers, are limited 
to powers for the decision of suits of the nature 


Settlement Officer-continued. 

mentioned in s. 23 of Act X, or in Aot XIV of 
1863. Tbero is no authority given to Govern¬ 
ment to invest Settlement Officers with any 
other of the powers which are vested in a 
Collector by Act X of 1659« Consequently a 
proceeding of a Settlement Officer purporting 
to be a proceeding under s. 28 of Act X of 1859, 
is void on tho faco of it for want of jurisdiotion. 
Thakooree V. dhulebp Singh, 2 N.W.P. 
261. 

(9) —Powers of Settlement Officer—Board of 
Administratioyi—Revenue Civil Circular No. 8 
of the Wth February 1852 —Liability of Govern- 
ment for aefs of Us servant—Grant of zernindari 
by Government, what passes under .—The Circu¬ 
lar of 1852 authorized Settlement Officers to 
grant the zemindar proprietary rights in XAana 
Rhalee or Government estates to private 
persons, and a wido discretion was entrusted to 
such officers in this matter. Dot the Circular 
did not refer to all lands which were the pro¬ 
perty of Government, but only to those which 
were used for agrioultoral purposes or which 
might by reclamation or otherwise be used for 
such purposes. It did not include lands held 
by Government for public purposes Tbe acts 
of a Government Officer bind the Government 
only when be is acting in tbe discharge of a 
certain duty within the limits of bis author¬ 
ity, or. if be exceed that authority, when tbe 
Government in fact or in law directly or by 
implication ratifies the excess. (8 M I.A. 554, 
F.) When tbe Government owns the zamin- 
dari interest in a villago and grants that inter¬ 
est to a private person, nothing is intended to 
pass by the grant except what the Government 
holds as eemindar. In this case, it appeared 
that the Settlement Officer, purporting to act 
under Circular No. 8 of 1852, granted the 
zamiodari of the village of R to one D without 
reserving to Government the plots in dispute 
which were, in 1652 and previously, the pro¬ 
perty of Government and in the possession of 
the Canal department, and used by that depart¬ 
ment for the purposes of the Western Jumna 
Canal. Plaintiffs as suooessore in title to the 
said zamiudary claimed inter alia the plots in 
dispute. It was not proved that the grant ol 
these plots to D was ratified in fact or in law 
actually or by implication by the Government, 
Nor did tho plaiotiffs show any act or admis¬ 
sion on the part of the officers of Qoveroment 
since the date of tho grant, which would have 
tbe effect of estopping tbe Government from 
contesting their claim. Held :—that the Set¬ 
tlement Officer exceeded his authority in 
granting the zimindari without reeecviog the 
said plots, and that, utidor tbe oiroumstanoes, 
the plaintiffs were not entitled to claim tbe 
same. BANSl LALL v. THE SECRETARY OP 
STATE. 1 PR, 1878. 

(10) —Grant of land to lambeardar byway of 
remuneration—Arrangement by Settlement Offi¬ 
cer and village community-Rights of lambeardar 
under terms of grant at sefflemenf.—Plaintiff 
alleged that, under the grant made at settle¬ 
ment to him as the Ohuef lambeardar of tbe 
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flettlemeot Offloer—contintted. 

village, be was eotided to reoeive tbe half 
Abate of the produce of the land in question and 
sued to recover tbe value of the share from 
defendant. The question arose whether the 
^rant made at settlement to tbe chief lamber- 
dar as an Inam included only tbe Government 
revenue assessed upon the land set apart foe the 
purposes of tbe grant or extended also to the 
landlord’s right to manage the land and receive 
the rent. Tbe Chief Court held that the allot¬ 
ment of a plot of common land to tbe Chief lam- 
berdar by way of remuneration for bU services 
to the villages was usually a matter of arrange¬ 
ment by the Settlement Officer io cousulcation 
with the village community and with their 
consent, and that while it was usual to make 
over tbe land to the Chief lamberdar and to 
allow him to cultivate it for his own benefit 
without payment of revenue or malikana, this 
was not necessarily always tbe oase, and there* 
lore the terms upon which any particular grant 
was made must be gathered from the circum¬ 
stances of tbe particular Gase.aod that there was 
DO reason for taking exceptiou in special appeal 
to the finding of the lower Courts, that by the 
terms ot his grant, the Chief lamberdar was en¬ 
titled to realise from tbe cultivators what the 
proprietors could have realised. In other words, 
not merely was be the muafidar of tbe land, 
but was also entitled to take tbe rent, or the 
proprietor's share of tbe produce. GUBUA^KSH 
filSOH V. QUTBUDDIN, 105 P.R. 1879. [DtSS.. 
101 P.R. 1901 = 16 P.L.R. 1901, 105 P.R. 
1894.] 

Jurisdiction of—To entertain application to 
nettle rent of land, made by party concerned 
and not by Government— See Bbn. ACT VlII 
OP 166S. SB. lOl to 107. 9 C.W.N. 504 = 1 
O.L.J. 239=32 0. 518. 

Obstruction to canongoe appointed by settle¬ 
ment officer—See BEN. ACT V OP 1875, s. 45, 

6 C.W.N. 120. 

Status of the ryots dealt with in the decision 
of—Order of special. Judge on appeal from 
settlement officer’s decision—Second appeal— 
Bee Bbn. act VIlI OP 1885, ss. 104 (21, 106. 
107, 108. ol. 2. 91 C. 776. 

Entry in survey settlement officer’s record— 
Finality—BOM. ACT I OP 1880, ss. 16, 17, 
20 B 7 29. 

Survey officer’s decision as to tenure, bind¬ 
ing efieot of, until reversed by Conn’s decree— 
Settlomeot officer’s statement of facts in dhare- 
patrah admissible in evidence as entries coming 
under a. 85, of Aot I of 1879—See BOM. ACT. 
I OP 1880, ss. 20. 91, 21 B. 695. 

License to Government to fell timber—Noti- 
floation by Government constituting the land 
as reserv^ forest—Refusal by—Tc offer oom- 
mutation for jenmi tights—Right of jenmi to 
claim oompensation— See Mad. Act V op 
1889, SB. 4, 10. 29, 7 M.L.J. 13. 

SmU.P. aot XIV OF 1868, SB. 8,9, 3 
Agn 38B. 


Settlement Officer— concliMfetf. 

Decision on questions of title, not final—Suit 
to contest suob order^i—Limitation— See U.P. 
ACT XIX OP 1873, 99. 6i. 6-3, A.W.N. 1891, 
15. 

See U.P. ACT XIX OF 1873, ss. 241, els. 
(d), (c), (A). 6i. A.W.N. 1386, 23. 

Rent—Determination of. by—See U.P. ACT 
XVII OF 1876. ss. 40. 108, cl. (16;, 9 O.C. 273. 

Authority of settlement officer to make 
entry as to pre-emption—Probative value of 
entry—See EVIDENCE ACT, 1872, a. 35, 25 
A. 90 = A.W.N. 1902. 207. 

Power of Civil Court to go behind settlement 
officer’s order—See JURISDICTION— QUES¬ 
TION OF Jurisdiction, l C.P.L.R, i46. 

Settlement officer's decision liable to be 
reversed by Civil Court—Adverse possession of 
lands as dhata—See LIMITATION ACT. 1908, 
art. 14, 18 B. 244. 

Proceedings of—as to cess—S«e LIMITA¬ 
TION ACT. 1908, arts. 45 and 46, 1 Agra 134. 

See Limitation act, 1908, arts. 45, 46, 
2 Agra S. 

Award of—See LIMITATION ACT, 1908, 
arts. 45, 46, 1 Agra 226. 

" Baibilwafa ” mortgage—Proceedings of— 
Upou award before morigage—Rghts of .mort- 
gagee-See Lis PENDENS, A W.N. 1888, |246. 

See Public Oppicer, 14 B. 395. 

See REFERENCE TO HIGH COURT, 6 CX.R. 
555. 

Rent fixed by settlement officer, liability to 
pay—See RENT, SUIT FOR, G O.C. 346. 

See RES JUDICATA—ADJUDICATIONS, 00 
P.R. 1870. 

See Res Judicata—Comi'Etency of 

COURT. A.W.N. 1881, 24. A.W.N. 1882, 111. 
See Revenue, 5 O.C. 70. 

Settlement Papers. 

4 

(1) —Setllement papers—Nugdee lands—Ad- 
missibilily in evidence—Registration. —Settle¬ 
ment papers prepared at the beginning of each 
year and signed by the ryots, settiug forth the 
nugdee lands to be held and the rent to be paid 
by each tenant, are admissible io evidence and 
need not be registered where tbe amount of 
rent is under Rs. 100 and the term is only one 
year. MUSSUMUT NUSRUN v. RAM DEDUL 
SINGH. 17 W.R. 273. 

f2)— Collection of Kamiana dues authorised 
by custom, legality of, even in absence of entry 
in settlemenl papers and sariction by Govern¬ 
ment.—Where tbe oollectioD of Kamiana dues 
by tbe proprietary body of a village from its 
Kamins was authorized by oostom, such col- 
leotioD may bo lawful, although the prooeeds 
have not bean taken into account at settle- 
ment or the ooUeotion been sanctioned by the 
Local Qovemmeot. KBODA BDKBB v. Dulla, 
118 P.R. 1879. [Appl., 136 P.R. 1879.} 
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SetfetemdDt Proeeediogs. 

‘Settlement Proceedings—Record of name 
of tenant and rent — Effect—The mete record of 
the name of a tenant, who is foand in occupa* 
tioD of a particular piece of land, in settlement 
proceedings, and of the rent payable by him, 
does not invest him with any permanent title 
to hold it. ABUT SAHOO V. PRANDHONC 
PykurA, 10 C. 602. 

See Ben. Reg. Ill of 1872, s. 5. 11 C.L. 
B. 30. 

Settlement Record. 

( 1 ) — Settlement record — Alteration—Jurisdic- 
tion of Civii Court. —Suit in a Civil Court for 
an alteration of the Settlement Record, wherein 
defendants were recorded as hereditary culti¬ 
vators, whioh status the plaintiff denied. Held 
that the Civil Court had no jurisdiction to 
direct such alteration. The plaintiff’s proper 
remedy would have been a suit for possession 
after notice to quit. KuzaNA v. WARIAN, 
27 P.R. 1867. 

(2) — Hereditary cultivator—Possession for a 
long time — Entry tn Settlement Record as 
proprietor — Suit tn ejectment.—la a previous 
suit for rent, (he defendant, who was erro¬ 
neously recorded in the Settlement Record as 
having proprietary rights, pleaded suoh rights, 
and the plaintiff's suit was dismissed on this 
ground, and he was referred to a regular suit to 
establish his right. Having then obtained a 
deoreo ostablisbing euoh right, (he plaintiff 
brought the present suit in ejectment. Defend¬ 
ant now pleaded that he was a hereditary 
cultivator. Held that the burden of proving 
this plea was clearly on the defendant who was 
not recorded as such in the Settlement paper, 
but was erroneously recorded as having proprie¬ 
tary .rights. His previous assertion, unsuccess¬ 
fully made, that he was proprietor, placed him 
in the position of oue allegans contratia. But 
more than that, if nothing had taken place in 
the way of contest as to the respective rights of 
the parties, the mere fact of long possession on 
the part of the defendant would not, as wrongly 
held by the lower Courts, constitute him a 
hereditary cultivator. PURSOtIm DOSS v. 
BXMUJjL, 34 P.R. 1867. [On review, 81 P.R. 
1867.] 

{3)—Suit involving alteration of Settlement 
Record—Leave to sue unnecessary—Circular 
Order No. 33 of 1860.—An applicatioo for leave 
to bring a suit involving the alteration of the 
Settlement Record—an application required by 
Cicoular Order No. 33 of 1660—is now no longer 
a legal preliminary to a suit for land or for 
proprietary rights. NOORPOO v. JUGGUT 
SINGH, 87 P.R. 1867. 

(4)— Suit for land—Decision first given in 
accordance with impugned settlement record — 
Correctness of Settlement record not to be left for 
separate sutf.—It has been repeatedly declared 
by the Chief Court that it is improper and 
illegal to decide the first suit which is brought 
for land in aooordance with the settlement 
record whioh is impugned and then to refer the 
party impugning the record to a separate suit 


Settlement Record—continued. 

to establish the point; the right to the land' 
should be tried out and out in the first case. 
GHABA V. Data, 53 P.R. 1869. 

(5) —Forest land, reclamation of—SettUvnent 
Records — Jageerdar —^emtndor —Respective 
rights of. —There was a large tract of jangle 
which was not assessed .within the area of estate 
of the plaiutiff Jaghirdar. A portion of the 
jungle tract was reclaimed by the defeodants- 
Zamindars and brought under cultivation. The 
plaintiff claimed a share of the produce of the 
newly cultivated laud and the defendants con¬ 
tended that the plaintiff's right only extended 
over the jungle or forest and that, whenever 
they cut down the forest and cultivate the 
lands, the proprietary right vested entirely in 
them and the plaintiff could no longer olaim 
to receive any share of the produce of the 
lands. As regards this question, the Settlement 
records provided that the Zamiadacs and resi¬ 
dents of the village might graze their cattle 
there free of charge and take dry wood for' 
domestic purposes and that the Zamindars had 
the right to cut down the forest and jungle for 
the purpose of briuging the land under culti¬ 
vation withouc Che consent of the jaghirdar, in 
which ease the proprietary rights in the land 
vested entirely iu them and the jaghirdar had 
nothing to say to it. Held that the reasonable 
construction to be put upon the settlement 
record was that the Zamindars were the ori¬ 
ginal owners and entitled to proprietary pos¬ 
session and that the jaghirdar was only enti¬ 
tled to the income from the forest and jungle 
tract so long as it existed. Held also that no 
such custom as alleged by plaintiff existed, 
viz., that jagbirdars, who are not proprietors, 
have a right to compensation for forest rights 
destroyed by breaking up of “ Khol ” land. 

Sirdar runjbbt Singh v. khoda Buksh, 
63 P.R. 1870. 

(6) — Entry in Settteinent record—Entry not 
in accordance with settlement award—Suit for 
correction of entry, if maintainable — 5. 6, 
Hazara Settlement rules — No bar to suit .— 
Plaintiff was the proprietor of certain land in 
the district of Hazara by virtue of an award of 
the land by tbe Superintendent of Settlement, 
but the entry in the Settlement record did not 
show him to be Che proprietor. Held that a 
suit for oorreebioQ of the entry in tbe Settle¬ 
ment record would lie in a Oivil Court. S. 60 
of the Hazara Settlement rules was no bar to 
suoh suit. Sham Perk&sh v. Ilahi Baesh 
Khan, 3 P. R. 1880. 

(7) — Hazara Settlement rule, No. 60 —Finn- 
lity of decision of Settlement Superintendent— 
Doubted whether R. 60 of the Hazara Settle¬ 
ment Regulation could be rightly construed so 
as to give finality to the decisions of a Settle¬ 
ment Superintendent on every point inciden¬ 
tally dealt with in preparing the record. SHEB 
AIiI V. MIRWALI Ehan, 17. P. R- 1887. 

Non-entry of plaintiff's name in Settlement 
record bow far evidence of abandonment by or 
adverse possession against, him.—Res ABAN¬ 
DONMENT OP Tenure. 62 P.R. 1090. 
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Settlemeat Reootd^oncItMied. 

Qorraotness o{->*AbBeDoe of evidenco to the 
cootrarj— Se* Q.P. AOT XVIII OF 1681, s. 62, 

3 C.P.L.R. 189. 

Use and meaniog of the wocd *' Mahaz”— 
See AiiLOViON—O embbal, 45 P.R. 1888. 

See CUSTOMS—Punjab—GENERAL, 5 P. 
B, 1895. 

Entry in, evidentiary value of— See JURIS« 
DICTION—General, 8 O.L.7. 116»12 C.W. 
N. 1036. 

See JURISDICTION OP Civil Courts, 25 
P.R. 1889. 

See Limitation act, 1908, s. 19,145 P.R. 
1889. 

See Limitation act, 1908, art. 120, 27 P. 
R. 1881. 

Settlement Register. 

Entry in—as to liability of occupancy khoti 
tenant not final decision but final entry—See 
Bom. act 1 OF 1680, s. 33, 21 B. 244. 

Government—Classification o! land as village, 
poramboke in — Effect— See DECLARATORY 
DECREE, SUIT FOR—GENERAL, 6 M.L.T. 306 
=5 Ind. Gas. 121»4 Ind. Cas. 1070=20 M.L. 
J. 71 = 33 M. 173. 

Settlement Reports. 

This circular states that the data on which 
proposed rate for each class of land is calculated 
is to be fully recorded in Settlement Reports. 
Rev. Cir. No. 3, 2i W.R. Rev. Clr., p. 10. 

This circular stales that the Settlement 
Reports are to be submitted in April. Rev. Clr. 
No. 3, 24 V.R. Rev. Cir., p. 25. 

Settlement Rules. 

When an estate is re-settled, steps should at 
once be taken to secure the execution of the 
agreement, with the proviso for subsequent 
levisioD prescribed by para. 9 of Revised Settle¬ 
ment Rules. Rev. Clr. No. 1, 21 W.R. Rev. 
Clr.. p. 10. 

Settlement and Snrvey, Bombay. 

Sse BOM. AOT I OF 1866. 

Sewing Machine. 

Agreement for the hire and purchase of— See 
AGREEMENT, 6 Bom. L.B. 671. 

Shade Right. 

U)— Cuatomary right—'* Shade right" — 
Nature—Running xiith land—Non^alienability 
to atrangere. —A “ehade righfor the customary 
light of the owner or oocnpier of adjacent land 
to compensation for the damage done to his 
crops by the shade of the trees, in the form of 
a share of their produce, is subetantive right 
ninoing with the land. (B Berar L.J. 72, 6 N. 
L.B. bi, R.) It cannot be dissociated from the 
land, noe can it be trsotfetred to any one who 
, doeanet bold the land, APPAJI v. Khushal, 
1 . 

* 


Shajoog Hnndi. 

See NEGOTIABLE Instruments—Hdndis 
—General, 18 B. 570, 7 B.L.R. 289, Note. 

See NEGOTIABLE Instruments—HUND is 
—Endorsement of hundis, 5 C.W.N. 313. 

See NEGOTIABLE INSTRUMENTS ACT, 1881, 
s. 10. 26 A. 493 = A.W.N. 1904, 100=1 A.L.J. 
254. 

Shall. 

(1) — Interpretation of statutes — “ May ” and 
"shall". —The words “ must ” and “ shall” may, 
in some cases, be substituted for the word "may” 
but only for the purpose of giving effect to the 
intention of the Legislature. In the absence 
of the proof of such intention, the word "may” 
should be taken as used in its natural, i.e., in a 
permissive, and not in an obligatory, sense. 

Delhi and London Bank v. orchard, 3 
C. 47=4 I A. 127, P.c.=3 Sar. 721 =3 Suthep. 
423 = 4 P.R. 1878 = 1 Ind. Jur. 457. [ii.,21 C. 

632.] 

(2) —‘Sftaii’.—The word ‘ shall ’ in cl. 11) of 
B. 643-B, Civ. Fro. Code, 1862, basonly a direc¬ 
tory sense, and ia not mandatory. Madan 
Gopal V. BHAOWAN Das, 11 A. 304 = A.W.N. 
1889, 75. 

See Ben. Act III of 1884, s. 339,17 C. 329. 

See STATUTES, Construction of, 2i C. 
832. - 

Shamilat Land. 

See COMMON Land, 

( 1 )—Bbamilat land—Occupation — Adverse or 
permissive. — A person, by merely occupying 
shamilat land (or more tb.in sovoatcen years, 
does not acquire by proscription a title to it. 
A distinction exists between private land and 
common land ; in regard to the former, a pre¬ 
sumption may arise that the owner gave up his 
right to the land, while, in tbe latter case, 
there is no such presumption. Where a major¬ 
ity of tbe proprietors object to the defendants 
remaining 00 ^the Uud. a decree in ejectment 
must be passed conditioned on payment of 
compeosation by the plaintiffs. GOLAB SINGH 
V. HBERA LaLL, 92 P.R. 1866. 

{2)—Right of allocating shamilat land, given 
, by wajib-ul-atz to Lumberdars —Allotment on 
partition oetween co-parceners. —The land in 
suit was admittedly shamilat deh newly broken 
up. Plaintiff claimed on the allegation that 
the land bordered on his cultivated field and 
was first broken up by him; the defendants rest¬ 
ed their deleiice on the same averments with 
regard to themselves. The wajib-ul-are gave 
to the Lumberdars the right of allocating 
shamilat lands to cultivators. It also reserved 
to a co parcener tbe prior right to break up land 
bordering on his cultivated field. It was how¬ 
ever not clear whether the sanction of the 
Lumberdar was necessary to entitle the culti¬ 
vator to break up sfuimifal land not situated on 
the border of his field. In the present case, 
that land was not situate on the border of the 
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Sharallat Land—con/tnucd. 

cultivated fields of either of the parties, and no 
priority accrue^l to either of them on that 
account. The Chief Court accordingly modified 
the order of the lower Courts in so far as to 
declare that the defendants' possession of the 
land shall not operate to necessitate its allot¬ 
ment to them on a partition of the shamilat 
lands, the propriety of allotting to them or 
otherwise having to he determined on grounds 
other than that of possession. Also, till the 
making of an application to divide the shamilat, 
the defendants’ possession must be maintained. 
KURM V. HUSSUN ALI, 34 P.R. 1869. 

{Z) ^Private partition of shamilat by consent 
of parlies —Imperfect Revenue partition—Effect 
—Distinction between private and imperfect par¬ 
tition and butwara.—A private partition of the 
shamilat, made by the mutual consent of all 
ooncerned, is not of any the less binding efioot 
than an imperfect partition conducted by the 
Reveuuo authorities under the rules. If a pri¬ 
vate partition has been completed and taken 
effect, and it bo established that a particular 
plot of land fell to a certain proprietor by that 
partition, then the title of that proprietor in the 
land is as good as if he held it by a butwara ; 
and a subseouent partition, in the absence of 
any agreement between the parties to that effect, 
altering the distribution of laud previously 
divided among the proprietors by a private 
partition, complete in all its features as above 
explained, cannot legally be had. There is no 
difference in the effect of a private and an 
imperfect partition ; but tbe main distioctioos 
between such partitions and a regular butwara 
under Reg. XIX of 1814 or Act XIX of 1663, 
whore this Regulation or Aot is in vogue, con¬ 
sists in the maintenance of the joint responsibi¬ 
lity of the whole village for the Government 
revenue by the one. while it is putanend to by 
the other. WALI v. GamAN, 66 P. R. 1869. 

(4) —Shamilat —Dispute as to use of Sbami- 

lat land—Rights of minorif}/.—Whatever, by 
village usage, might be the rights of tbe disput¬ 
ing sides of a village community, where such 
dispute had in reality arisen as to the use of 
tbe common land, but the dispute was not as 
to the bona fide use of common laud for com¬ 
mon purposes arising amongst the co-proprie¬ 
tors. but tbe use of it for a serai was put for¬ 
ward to cover tbe real claim, effect must be 
given to the objection by tbe minority- HlDA- 
YAT ALI V. AKBAB ALI. 78 PR. 1873. [R., 

78 P.R 1877, 7 P.R. 1885, 54 P.R. 1886.] 

(5) —Shamilat granted rent-free—Some of the 
proprietors whether competent to sue to oust 
grantee — Application for partition, proper 
course.—Where the sTiamifatland of a mouza 
has been granted as dhoti by the proprietors 
jointly, and tbe use of such land continues in 
oonsequenoe of snob joint grant, one section of 
the community has not, under all circums¬ 
tances, a right to bring a suit, against another 
section, for ouster of tbe grantee. Tbe proper 
course for the discontented section would be to 
apply for a partition, Ratu Das v. Indbaj, 
40 P.R. 1876. 


Shamilat Laud— continued. 

(Q)—Village common land—Prescriptive right 
of user of non-proprietors, for agricultural put* 
poses—Shamilat land—Occupation of portion 
with consent of proprietors—Survival of right 
of occupation after partition. —Non-proprietors 
can, by long use and prescription, obtain a right 
to the use of part of tbe common land, whether 
it is the abadi or the shamsiat dek at large, 
for the purpose of keeping up their agricultural 
employment such as building a khurlioi a bara 
(cattle trough). A common devolution by the 
village proprietors of a spot on the shamilat to 
a particular purpose, c.p., allowing tenants to 
have a bara there, will, as an arrangement for 
a common village object, survive a partition 
and bold good against tbe individual who gets 
tbe spot on such partition. GhouSA v. ABA¬ 
DAN, 34 P.R. 1877. [F., 152 P.R. 1882 ; Appr. 

D.. 11 P.R. 1879, 36 P.R, 1882 ] 

{7)—Building on shamilat land by malik 
kabea—Occupation for several years without 
paying malikana—Non-liability to pay hak bua 
malikana, (£c.—Suit for chowkidari dues not 
maintainable by proprietor other than lamber- 
dar.—The defendant, who was a malik kabza, 
built a bouse on the common land of the village 
(shamilat deh) and had resided in it ever since. 
At a partition of the common land eight years 
before the suit, that portion on which the 
defendant bad bis house fell to the plaintiff’s 
share. Plaintiff thereon brought the present 
suit to recover from tbe defendant mslikana 
and chowkidari dues. On tbe facts found, de¬ 
fendant was held to be not liable to pay mali¬ 
kana for the site on whioh the house stood. He 
built the house eighteen years ago on shamilat 
land and had ever eiooe occupied it without 
paying any malikana. Also, as regards the 
cbouwkidari, notwithstanding the admission of 
the defendant that, like other proprietors, he 
was also liable to pay it, his contention, that 
the plaintiff not being the lamberdar, was not 
entitled to collect it, was upheld by the Chief 
Court. Muhammad khan v. nub khan, 
11 P.R. 1879. 

(8 )—Forfeiture of rights in —Failure to contri¬ 
bute towards expenses incurred in recovering 
shamilat land from third parly .—Tbe plaintiffs 
admitting that defendants had tights in sAami- 
lat land, claimed that the defendants’ right was 
extinguished, for failure on their part to oontri- 
bute towards expenses, incurred by plaintiffs 
in recovering the land from third parties. Held 
that the claim was not valid. MaULA v, 
KHUSHIA. 166 P.L.R. 1906. 

(9-a)—RtpMs in — Burden of proof — Waste 
Zonds in Jhang District.—The plaintiffs sued 
for declaration that only membsts of the Bhutta 
tribe were entitled to share in the village sha¬ 
milat lands and the defendants, who were 
Aroras by caste, had no eight in tbem._ Them 
was nothing in the village records, which stat¬ 
ed that the lands were sAomiZal of the village, 
to indicate that the sales made in favour of the 
ancestors of the defendants whioh took place in 
1836 and 1851, did not catty with them rights 
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Shamilat Land—continued. 

in the shamitat. The sale-deeds were silent as 
to them. It was not shown that the defendants 
were excluded from a share in the enjoyment 
'Of such profits as might have been derived from 
the sAamilat. Held, the claim must be 
-dismissed. DuNl Chand v. Muhambiad 
Baksh. 8 P.L.R. 1907»36 P.W.R. 1907. 

(9)— Trespasser acquiring right to proprietary- 
■holding by adverse possession —Hight foshamilat 
land.—In 1863 one G claimed 25 ghumaos oi 
land from S by right of ownership, bat the 
suit was dismissed as barred by limitation, it 
having been found that 8 had first obtained 
possession of G’s land in pre-British times. 
Since then S and his descendants ware recorded 
.in revenue and settlement papers as proprietors 
of the land and the skamilat lands were describ¬ 
ed as owned by the proprietors. It was con¬ 
tended in this suit that S and bis descendants 
were not entitled to a share in the shamilat land, 
for even if 8. became owner of the 25 ghumaos 
by adverse possession, it did not follow that he 
-thereby became owner of a proportionate share 
of the shamilat, and even if G lost bis rights in 
the sAatnilalat thosame time that he lost bis 
rights in the proprietary bolding, the former 
rights should be held to revert to the other co- 
sbarets in the village. Held, that the conten¬ 
tion was not valid. Jalal v. BELI B.am, 9 
P.L.R. 1907 = 37 P.W.R. 1907. 

(10)—Burden o/ proof—Presumption of ac¬ 
curacy of entries made in settlement records.— 
The defoodant's ancestor purchased orally a 
proprietary holding in 1864 and since then the 
names of the vendee and his heirs appeared in 
settlement papers as proprietors. There was 
noshing to show that tbe sale did not include 
shamilat lands. The plaintifi claimed exclusive 
right to such lands. He failed to prove his 
exclusive possession. Held, that the suit must 
be dismissed. SANT SlNQH v. JWALA SlNGU, 

10 P.L.R. 1907=34 P.W.R. 1907. 

(11)—Portion only of such land purchased 
from co-sharer—Right of purchaser to claim 
partial partition of such land.—A purchaser, 
from a co-sharer in the village of a portion 
only of the oommon shamilat land is not en¬ 
titled to claim partial partition and could not 
have that plot alone partitioned. Sheo Nath 
v. PARAMA NAND, 32 P.R. 1008=76 P.W.R. 
1908 = 151 P.L.R. 1906. (19 K. 267, 23 B. 
184. Expl \ 77 P.R. 1387, 12 0. 666. 13 M. 
276. 20 M. 243. 24 B. 128, R.) 

(19) —Shamilat — Entry in settlement papers— 
Rebuttal of its correetneas—Ownership claimed 
by a person recorded as a tenant —Emerged land 
—Preeampiion from long possession-Apportion- 
menl — Estoppel. — Where H M., who in tbe 
settlement papers were entered as tenants at 
will of a oertain area out of the sAsmifal of 
the village, contended that they were its ex¬ 
clusive owners : Held, that their oontention 
it good, inasmuch at the following oiroum- 
ttanoes are tuffioient to rebut the preenmptioa 
•ariting from the settlement entry (1) That 
their proprietary holding immediately i^joins 


Shamilat Land—continued. 

tbe area in dispute. Tbe rule is that, when laud 
is emerged, the person who owns the adjioent 
land is entitled to get it- (2) That they bave- 
been in possession as owners, ever since the 
area emerged and have reclaimed it. Held, 
also, that in land acciuisiticn cases parsons 
deliberately omitting to claim the property to 
be acquired, are accepting tbo award treating 
the land as shamilat, are ordinarily estopped 
from afterwards assertir^g their rights bclore 
the Civil Court. HiJi UmaR DIM v, KhaIB 
Din. 138 P.W.R., 1909=4 lod. Cas. 1146. 

(13 )—Punjab Land Revenue Act {XVII of 
1387), s. in —Partition proceedings—Jurisdic¬ 
tion of Civil and Revenue Courfs—Shamilat 
land—Partition of—Right to retain possession of 
land 6ro7cfn up and cultivated for many years by 
one of the co-sharers a partition of shamilat 
land, tbe plaintifi alleged that tfao land in 
dispute in the present suit wat. broken up by 
him and was in his pos.ses&ioQ ior many years, 
and contended that according to custom bis 
possession should not be disturbed. Tbe 
Revenue authorities did not accept the conten¬ 
tion and the land was allotted to a diSerenfe 
co-sharer. Tbe plaintiff sued in the Civil Court 
for a declaration that he was entitled to retain 
possession of tbe land by custom. Held that 
tbe Civil Court had no jurisdiction to take 
cognizance of the case. KHUUA Bakhsh v. 
Kaim Din. 3 P.L.R 1910 = 6 Ind. Cas. 486 = 
116 P.W.R. 1910. 

(14)—Common land— Village divided ijiCo 
tarafs andoccupied by dijferent tnbrs—Holdings 
not equivalent in extent but si)nilar in hind— 
—Settlement Records—Entries in, when not 
made after full inquiry —Res judicata—Obiter 
dictum—Admission, when not binding—State¬ 
ment made by several persons representing all (he 
proprietors—Registration -Icf. ill o/ 1877, s. 17 
—Immoveable property — Value not shown to be 
exceeding Rs. 100— Document mertly admitting 
an antecedent right, —The pl.'iintills, Dkamials 
of tbe village Jhurmat Kburd in the Rawalpindi 
District, sued for a decUratiou of ibeir rights as 
proprietors of the land in sutt in tho village and 
to shares in tbe commou laud. It was found 
that tbe village was occupied by members of 
three tribes, the DudhaU, who had a tar a f at 
their own, and tbe Kathnts and Dhamtals who 
had seven tarafs between them, the Kalhrils 
owning three pattis oat of it and tbe Dkamials 
one. There was nothing to show that the 
Dkamials acquired their bolding lu village in 
any manner different to the Kalhrils and 
Bhudala ; their holdings were not equivalent in 
extent but were presumably similar in kind. 
At the summary settlement oi 1653, the 
Dkamials were shown as having a share in the 
sfiamifaf of their fara/. When the seUlemont 
of i860 was proceeding, the Kalhrils sued tbe 
Dkamials to eject them from the lands in their 
poseoseioo, alleging that tbe latter ware their 
tenants. Thesuit was dismissed, but the Court 
observed in the judgment that tbe Dkamials 
had no right in tbe sAamtlaf. In the regular 
settlement it was decided that the Dkamials 
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Shamllat continued. 


bad no share in the shamiloLi. Id 1868 the 
Dhnviials secured from several Kathril pro¬ 
prietors a stamped akoowledgment that the 
former were entitled to share in the shamilat. 
It WAS contended for the defendants that the 
document was not admissible in evidence for 
want of registration. In 1885 settlement the 
Dtinmials were only recorded as tnalikkan cabza 
of their proprietary holdings and as tenants 
tjlintr maurusi of two shamilat fields. Held 
that the plaintiSs were entitled to the declara¬ 
tion prayed for. The observation in the judg¬ 
ment in 1860 case was a mere obiter dictum and 
was not res judicata. That the acknowledg¬ 
ment was not inadmissible in evidence, for (1) 
it was not shown that plaintiff’s share in 
shamilat in 1868 bad a money value of Rs. 100, 
and (2) the document merely admitted antece¬ 
dent right. (20 P.R. 1891, 95 P.R. 1894. ii.) 
It was not shown that the rights the plaintiffs 
bad in the land and to the shamilat were in any 
way lost or transferred to the defendants. 
Kalu V. FarmaNA, 94 P.L.R. 1910 = 8 Ind. 
Cas. 495. 

(I5)~-Gra«t of shamilat land by Government 
—Family "—Meaning o/ the word used in the 
ffrant.—The word “ family ” has various mean¬ 
ings ; and it his to be construed with reference 
to the context in each particular case. The 
Government of Punjab made a grant of a cer¬ 
tain land, out of the shamxlat of a village, to 
A rent free for life, and it was stipulated that 
the proprietary right was to remain in the 
family of the grantee on bis demise, subject to 
assessment. Before this grant was made, the 
father of A bad died, and the brothers of A were 
not living together as members of a joint family 
at the time of tbe grant. Held, since the grant 
was made under those circumstances to A, in 
consideration of bis personal services as a 
military man, the word '* family ” used in the 
.sunad must be- taken to be employed in its 
restricted sense, t.e., as meaning " tbe wife and 
children ” of the grantee, and not in tbe more 
extended sense of a household comprising all tbe 
blond relations of the man. JAIMAL SINGH 
AND NEHAi. Singh v. Gurumukh Singh, 
20 P.R 1910 = 28 P.W.R. 1910 = 5 Ind. Cas. 
898 = 206 P.L R. 1910. 

(l(5)_Shainilat —Safe—InferprefuftoH of the 
deed of sale of original holding. — Held, that 
the rights of a proprietor in the shamilat of a 
village are not merely accessory to the land 
owned by him, and a sale of tbe latter does 
not ordinarily convey slmmifaf rights to the 
purchaser, unless the contrary intention is 
clearly and unequivocally established. Tbe 
onus in such cases is on tbe purchaser, and 
this onus is not discharged by tbe mere fact 
that expressions such as noted below have been 
used in the deed of conveyance. (1) Haq-i-milk- 
i-lihud (which means “right, title and interest"). 
(2) Shamilat Chah (which is distinct from sha- 
viilat deh). (3) Bojami haquq dakhili wakhaiji 
(which only mean external and internal rights 
in the area actually sold). Held, also, that an 


entry in the wajib-ul-arz ot a village.to the effect- 
that shamilat will be partitioned in proportion 
to khswat, does not confer on the vendee any 
right to get a share in tbe shamilat not 
expressly conveyed to him. Held, further,, 
that the facts of vendee’s incurring expenses 
incidental to shamilat, without showing that 
the vendor was asked but refused or failed to 
pay, or vendee’s getting some compensation 
under Act I of 1891 for a portion of it or 
vendee’s getting a share of shamilat in incom¬ 
plete partition proceedings and possessing it 
for a short time, are insulfioient to show that 
tbe vendee has also purchased the vendor’s 
share in tbe shamilat. AHMAD v. AHMAD, 79 
P.W.R. 1910 = 6 Ind. Cas. 1003. (113 F.R. 
1901, F.i 


(17)—Malick-i-Qabza’s incompetency to get 
share in shamilat —Breaking up a bit of shami¬ 
lat—Oous probandi—Disc^arpe o/onus-—The 
general rule is that a Malick-i-Qabza is not 
entitled to a share in tbe shamilat, and the 
onus of proving that he is entitled lies on him. 
Tbe mere fact of bis having broken a bit of 
shamilat and having been allowed to retain it 
on partition of a portion of tbe shamilat, is not 
sufiioient to discharge this onus, especially 
where in three successive settlements he is re¬ 


corded as being a maltki Qabza only. FAZAL 
Dad Khan v. Waris Khan, 9 Ind. Cas. 230= 
10 P.W.R. 1911. (53 P.R. 1879, F.: 6 P.R. 

1867, 113 F.R. 1900, 26P.L.R. 1900, D.) 


(18)— Partilion-~Mode of partition of shami¬ 
lat—To main(ai» possession—Compensation for 
furninp barani info chahi-—Held, that, at the 
time of partition of tbe shamilat, tbe possession 
of the share-holders should be maintained only 
up to the extent of their respective shares 
therein. But when a share>holder has sunk a 
well wbioh has changed the land occupied by 
him from barani into chahi, be is equitably 
entitled to retain, by way of compensation, 
some portion of it. In such a case it is advisa¬ 
ble to direct tbe parties to appoint arbitrators 
to decide what additional share out of the 
joint holding should be allowed. HUKAU 
Singh v. Sham Singh, 1 P.W.R. 1911. Rev. 
= 10 Ind. Cas. 293. 


(19 )—Village road- Shamilat—Thoroughfare 
—Encroachment upon village road by a mem¬ 
ber of the proprietary body—Other members of 
the same body competent to sue. — Held, that, 
no member of the proprietary body of a village 
is authorized to encroach upon the shamilat 
land devoted to the purposes of a toad used for 
inter-village communication. Although it is 
a sort of thoroughfare, yet some of tbe proprie¬ 
tary body can successfully maintain a suit 
against a trespasser, even if he be a member of 
the same body, for restoring the land encroach¬ 
ed upon by him to its original use, without 
proving any special damage to themselves, as 
compared to the test of the public, as a condi” 
tion precedent to obtaining a decree to that 
effect. Tbe fact that the revenue authorities 
have refused to interfere in the matter is also- 
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'Shamilat Land— concludtd, 

immatecial. ACHHAB BIMOR v. BADHAWA 
Singh, 81 P.W.R. igil==li Ind. Gaa. 104. 
(73 P.R. 1889, 74 P.R. 1885, F.-, 4 P.R. 1895, 

i>.) 

(20) —Custom —Shamilat land— Crazing rights 
of non-proprietors—Reasonable area to Oe set 
apart — Cross^objections — Beoision-pelilion — 
Ctt). Pro. Code {Act V of 1908), 0. XLI, r. 22. 
■^Where oon-proprietors enjoy rights of grazing 
over Shajnildt land, they are only entitled to 
have a reasonable area set apart for their 
animals to graze. (119 P.R. 1889, Bel. on.) 
The respondents in a revision petition have no 
tight to file cross-objections. GUBDITTA v. 
Dhbru, 150 P.W.R. 1912=160 P.L.R. 1912 = 
14 lod. Gas. 562. 

(2 J)— Limitation—Adverse possession—Estop¬ 
pel —Declaralorysttil—-Shamilat Qasba— Collec¬ 
tor recording a person as non-occupancy tenant 
—Effect of accepting this order in partition pro¬ 
ceedings, dc, — Beld, that, where a Biswadar in 
possession ot certain area of Shamilat land has 
been recorded by the Oolleotor as non-occupancy 
tenant against bis asserting right of ownership 
therein, and be does not thereafter renew his 
claim for more than 12 years, he accepts the 
status given to him by that officer and is es¬ 
topped from re-asserting his proprietary right 
or adverse possession, particularly when in the 
subsequent settlement the area has been record¬ 
ed as Shamilat Qasba and in the partition 
proceedings between the claimant and other 
proprietors it has been treated and taken into 
account as without any objection on 

bis kehalf. Beld, also that generally tbo 
knowledge of an agent must be imparted to 
the agent’s principal. Dewat Ram v. 
Mohammad Rustam ata Khan. I5l P.W.R. 
1012=163 P L.R. 1912 = 16 Ind. Gas 391. 

Suit re profits of—Noo-joindet of co-sharers 
—Maintainabinty-See U. P. ACT XXII OF 
1806. 8. 108. ol. 16, 8 Ind. C*a. 742. 

Suit by co-sharer for possession of—Dismis¬ 
sal on the ground that remedy lay in suit for 
partition-Revision—See PuN. ACT XVIII OF 
1884, 18 P.R. 1910 = 20 P.W.R. I9l0 = 5 Ind. 
Gas. 808 = 60 P-L.R. 1910. 

Shamilat—Right of purchaser of Khewat 
land — Onus probandi — See BURDEN OF 

Proof—Miscellaneous, 34 p.l.r. 1902= 

US P.R. 1901. 

See Jurisdiction op civil courts 69 
P R. 1877. 

Denial of right to share—in a Revenue par¬ 
tition pcooeoding—Revenue officer’s order to 
establish the right by a civil suit — Cause of 
action in Kuob a case, when ariees—See LIMI¬ 
TATION ACT. 1908, art. 120, 11 P.W.R. 1908. 

Lmd allotted to widow on partition of_ 

Efleot of her not getting poasession — Transfer 
of her right to reversioner—Reversioner’s right 
to Boe— Limitation —See Limitation Act, 
1609. arts. 141.144, 188 P.W.R. 1911. 

Bee Pbb emption—Right to fbb-empt. 
169 P.B. 1889. 


Sham Transaction. 

See bbnami Transaction. 

(D—Sale-deed — Trans/er. in name of vendee 
with intent to defeat a third person’s right to 
inherit vendor, whether a sham transaction — 
Consideration for the sale, whether strangers 
can Question.—Basing his claim on a sale-deed 
from Ist defendant (the mortgAg)r), plainiitl 
instituted the suit for redemption. The mort¬ 
gagee was the second defondaut. First defend¬ 
ant died pending the suit <itid bis daughter 
(the fourth defendant; was brought on record 
as his representative. In the Court of first ins¬ 
tance, defendants 2 and -1 set up the defence 
that the sale deed to the plaintitl was not 
roally intended to transfer the property tobim 
but was executed by the lirst defendant merely 
with the object of depriving his daughter of tbc 
said property. The lower Courts found that 
the sale to the plaintiu was a sham transaction 
not really intended to convoy any property but 
merely created with intent to defraud the 
fourth defendant of her title to inherit the 
property after the lifetime of the first defend¬ 
ant. Held, if depriving his ^daughter of the 
property in question were the motive which 
actuated tbc first defendant, it would follow 
that be bad an intention of transferring the 
property to the plaiutills and, coascqucntly, 
the sale-deed was not anything that could l>c 
termed a sham trau.-a:ti-on liut, on the other 
hand, it effectively transierrod the property to 
the plaintiffs, who were, therefore, entitled to 
being the suit for the redemption of the pro¬ 
perty and in such a suit by the vendee it w-is 
not open to the person-: nui parties to the saln- 
deed to que.stion the consideration for the sale. 
CHINNASA.MV REDDIAR v. KUISHNA Rl'.DDV. 
16 M.L.J. 146. (F., 32 M. 32.0=1 M.L.T. 27!) 

= 5M.L.T. 253=17 M.L.J. 380 : R., 5 A.L.J. 
167 fn).) 

Shanghai. 

A person residing at, caonot apply to the 
Court for the Relief ol Insolvent Debtors at 
Bombay to be declared .in ins ilvent — See ST. 
11 AND 12, Vic , C. 21, s. 5, 10 C -m. L.R. 81. 

Prooerty of the insolvent in vesting of, in 
the Official Assignee—Sec ST. 11 AND 12 Vic., 
C. 21. s. 26, 10 Bom. L. R. 1)05 = 33 B. -102. 

Shankaracharya. 

Dispute as to setting up .1 cl-iim as a,—Claim 
for injunction, if suit of civil n.ature— See 
RIGHT OF SUIT—OFFICE ON EMOLU.MENT, 
Suits RELATING TO. 11 Bom. L.R. 58 = 33 
B. 275=1 Ind. Gas. 331. 

Share-certificate. 

Deposit of—See E'^UlTAKbE MORTGAGE 
11 lod. Cas. 7B3. 

Sale of—Loss resulting by fall in value of 
shares detained by vendor—Suit to recover loss 
in value—Limitation— See LIMITATION ACT, 
1908. arts. 48, 49, 12 Bom. L.R. 513 = 7 Ind 
Oas, 447. 
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Share'holder. 

(1)— Joint Slock Covipanies^Skare-holder^ 
Written acceptance of shares—Act XIX of 1857, 
Table B—Defendant holding himself out as share- 
hoWer.—Suit for the amount due on calls made 
upon an alleged share-holder in respect of shares 
taken by him in a Banking Company. Defend- 
anc pleaded that he was not a share-holder. 
There was evideooe to the efiect that the defend* 

bad attended meetings of the Bank, voted 
Ht those meetings, had given a promissory note 
lor the amount due upon certain calls and had 
held himself out as a share holder by oOering 
shares for sale, but there was no written accept¬ 
ance of shares by the defendant as required by 
Table B of Act XIX of 1857 under which the 
Bank was regietered. Held that if the matter 
rested on the contract actually entered into, 
tbero could be no doubt that the defendant by 
his own conduct would be precluded fromdeny- 
ing that he was a share-holder. But Act XIX 
of 1867 declares that unless a person does a par¬ 
ticular act, i.e., testifies in writing lo the accept¬ 
ance of tbo shares in a form to be provided by 
the Company, be shall not bo oonstituted a 
share-holder. And the present case depended 
upon the prohibitory words of the Act and not 
upon the actual transactions of the parties. 
Defendant therefore could not be deemed to be 
or held liable as a share-holder. On the one 
band, he could not have insisted upon receiv¬ 
ing shares (if they had gone up and he was 
desirous of having them) and. on the other, the 
Bank could not compel him to pay calls upon 
them. It was true that the defendant bad 
entered into a special contract to pay certain 
by executing a promissory note. But the 
liability under that contract was quite distinct 
from the liability under the general conditions 
of a share-holder. Pot the value of the calls 
covered by the promi5^sory note, the remedy 
would be by suit upon it. MOHAN LaLL v. 
SECRETARY. UNITED BANK OF INDIA. LTD., 
38 P.R. 1868. 

Suit against, by a liquidator to recover calls, 
can lie in the Court of the Subordinate Judge 
ACT VI OF 1382, s. 182, 9 Bom. L R. 

825. 

CompaoT—Meetiog of—Time and place for 
taking a poll—Object of taking such poll— 
Powers of Chairmap— See COMPANY—MEET¬ 
INGS AND Voting. 15 B. 164. 

Of compay, right of, to inspect books and 
take extracts—Special interest and definite ob¬ 
ject, necessary—Sec CORPORATION, 12 C.W. 

N. 825, P.C.=*5 A.L.J. 463 = 4 M.L.T. 16=8 

O. L.J. 103. 

Shares. 

See ACT VI OF 1882, 

See COMPANY. 

(1)— Issue, framing of ^Point of law, which 
is clear—Sale of shares---Future delivery— 
Concurrent acts—Beadiness and willingness .— 
There is uotb'cg in the Civ. Pro. Code, which 
imposes upon the Judge the duty of allowing 
An issue to he raised on a point of law which 


Shares—conftnued. 


the Judge considers to be perfectly clear, [fi.,. 
13 B. 126.] In a contract for sale and purchase- 
of shares, the plaintiff agreed to transfer the 
shares to the defendant on his paying the 
purchase-money at any time between the 
making of the contract and a certain speoifiedt 
time. At the time of the contract the plaintiff- 
was in possession of the shares and continued 
in possession until after default made by tb& 
defendant. In a suit by the plaintiff for 
damages for breach of contract on the ground 
that, though within the day named in the- 
contract, ha bad tendered tbe sbare certificates' 
with transfer deeds in blank to tbe defendant, 
tbe defendant had refused to accept them o^ 
pay tbe purchase money, held that the acts 
necessary to be done on the day fixed in the 
contract were concurrent, and that, as the 
plaintiff was able and willing to make a valid 
transfer on payment of tbe purchase-money 
within tbe specified time, be had done every¬ 
thing that was necessary for him to do and 
that be was not bound to take any further step, 
until the purchase-money was paid by the 
defendant, and that consequently tbe issue as- 
to readiness and willingness must be found in 
favour of tbe plaintiff. lMPEBI4Ii BANKINa 

AND Trading Co. v. Pran.iivandas Hae- 
.TIVANDAS, 2 B.H.C. 2S8. [F., 8 B.H.C. 133.] 

(2)—Court of Wards — Minor—Admission— 
Share-holder—Separation of share. —The pay¬ 
ment by tbe Court of Wards of tbe revenue 
due from the other share-holders as well as the- 
minor’s own sbare to save the estate from sale, 
was faeld not to be an admission of tbe minor’s 
liability for tbe excess revenue so paid. On a 
share-holder applying to have his interest 
separately recorded in tbe books of the Colleo- 
torate, tbe Collector has no authority to vary 
the sbare specified in tbe application. I\AM 
Runjun Chuckerbutty V. banee Madhdb 
MOOEERJBE, 21 W.R. 253. 


{Z)—Shares—Blank transfers—Tenders,—On 
tbe 19th April, plaintiff sold to defendants 
sixty shares in the N Bank to be delivered and 
paid for on Thursday, April 26th. The sold 
note was as follow: “Baboo Lall Mobon 
Mullick. Sold by your order, and on your 
account, to Messrs. Peary Gbaod Mittra and 
Sons (Metcalfe Hall) sixty shares in the 
Bank at Bs. 4 premium per sbare. (Sigued) 
Sree Comar Sircar, Broker.” The bought note 
exactly corresponded. On the 23rd April) 
plaintiff received from defendants tbefcllowingt 
“ With reference to the Sixty N Bank shares 
sold by you, we shall thank you to send os 
three transfer deeds on Friday next, vie., two 
for twenty-five shares eaob and one for ten 
“ shares.” On the 26th April plaintiff sent to 
defendants sixty N Back shares, some standiog 
in tbe name of H and some in tbe name of ^ 
accompanied by transfers, all executed by P 
alone. These shares were all returned by tbo 
defendants, with the following memorandum: 
“The accompanying shares in the N B®*** 
purchased for delivery to-day are not in order. 
Later, on tbe same day, tbe 26th, plaintiff 
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took personally to defendants the same sixty 
shares with transfers, executed some by H and 
some by P, the name of the transferor oorte- 
sponding number by number with the name in 
the shares. On this, as on tbe previous occa¬ 
sion, the name of the transferee was left blank. 
These shares were also rejected by the defend¬ 
ants as not in order. Piaintifi then, on April 
27th, about 1 P-M., had the shares registered 
in bis own name, and, within two hours after¬ 
wards, sent them to the defendants with 
corresponding transfers, and with the following 
letter : In compliance with request in your 
memorandum of the 23rd instant, I now send 
you tbe sixty shares N Bank, with three 
transfer deeds, and will feel obliged by your 
paying the amount to tbe bearer.” The defend- 
ants declined to receive the shares, and they 
were re sold at a loss. Tbe plaintiff never had 
any personal interest whatever in the shares, 
either on tbe 26bb or 27ch April, and was a 
mere bef^ami holder for H and P. The articlee 
of association of the N Bank required transfers 
to be in the form F appended to Act XIX of 
1957. The transfers tendered by plaintiff were 
on each occasion in that form. The defendants 
swore that tbe Friday, tbe 27th April, 
mentioned in their memorandum of the 23rd 
April, wab inserted by accident, instead of 
Thursday.” tbe 26th April, and that they 
consequently rejected the tender on the 27th. 
Beld (l) that the contract, as it stood on 
tbe bought and sold notes, was a contract 
by tbe vendor (as in Stephen v. De Medina) 
that *' in consideration of such a sum I will 
execute auy proper conveyance which you 
tender me (2) that the memorandum of April 
2 drd, coupled with tbe fact of the vendor 
having made tenders of transfers of tbe shares, 
was evidence enough to show that the vendor 
bound himself to teoder a proper conveyance 
to bis vendees; (3) that tbe document of 
conveyance must be complete at the time of 
tender, or oapable of being (ben made complete; 
(4) that the transfers, with a blank for tbe 
name of the transferee, were incomplete and 
ineufAoient, the vendor showing no authority 
from H and P ; (6) that tbe Court below must 
deal with the question of fact, whether or no 
the mention of Friday, the 27th, instead of 
Thursday, the 26th was a mistake : and eemble 
that, if tbe defendants bad received the blank 
transfers and aoted open them, the waiver 
would have rendered them complete. LALL 
MOHUN MULLIOK V. PEABY OHAMD MITTBB, 

1 Ind' Jup. N.8. 868. 

(4)—Safe of shares— Blank tranafer. —The 
allottee sold shares lu the National Bank. A 
transfer in the form required by the Artioles of 
Asflooiation of the Bank was executed but no 
same wae inserted as transferee. The purohaser 
aubsequeotly pledged them with the lodian 
Peninsular London and China Bank and 
deposited with (he Bank tbe blank tranefer. 
Bubsequeolly. the same Bank sold tbe shares 
to tbe plaintiff, and delivered bim tbe blank 
tmnsferwbiobtbeybad received. Tbe plaintiff, 
^eceopon, inserted bis own name in the 
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transfer and requested tbe National Bank to 
register the shares in bis name which they 
refused to do. The plaintiff thereupon brought 
this suit against the National Baok, to recover 
tbe price wbiob be had paid for the shares, 
Beld that they were justified in refusing to 
register. KNOWLES v THE NATIONAL BANK 
OF INDIA, 2 B.L.R. O.C. 158. 

{5)—Contract for delivery of shares sold, 
whether assignable in equity—Faxlure to take 
delivery—Right of assignee to maintain suit for 
damages, subject to eguiftes between vendee and 
assignor—Readiness and willingness to deliver 
—Actual tender, if necessary. —A alleged that 
B had agreed to take delivtry of certain Bank- 
shares from 0 and to pay C their price and 
that he had failed to do so, and that C bad 
assigned the contract to A. A thereon institu¬ 
ted the present suit for damages sustained by 
reason of B’s not taking delivery of tbe shares. 
Tbe first Court found that the contract was not 
a satta or time-bargain contract as pleaded by 
B, but rejected the claim on the ground that 
tbe shares bad not been tendered to tbe defend¬ 
ant on tbe day fixed for their delivery, and 
this decision was affirmed by tbe District Judge 
on appeal. Held that the District Judge ought 
not to have held that the contract in suit was 
a time-bargain, upon which the bringing of an 
action is prohibited by Act XXI of 1848. Also 
he should, on the assumption that the said 
contract was not an agreement by way of 
wagering or gaming, have held that in equity 
it was assignable for a valuable consideration 
subject to any equities existing between the 
defendant and tbe original vendor. Beld also 
that the plaintiff is not always bound to make 
an actual tender to tbe defendant in order to 
establish tbe allegation of his readiness and 
willingness to perform his part of tbe contract. 
DAYABHAI DIPCHAND v. DULLABHBAM 

Dayaram, 8 B.H c. A.C. 133. [R., a Bom. 

L.B, 83fi.] 

($) —Promissory note due on demand 
Stamp Act X of 1862-Safe of shares —Arii‘ 
ties of Association — Option of shareholders — 
Constructive and positive frauds. — A promis¬ 
sory note dated Ist March and purporting to bo 
payable on demand, bore the words ” Duo 4bt 
June’’which were written on tbe day that it 
was signed, in pursuance of an understanding 
between the parties to the note that tbe money 
due thereon was not payable before tbe 4th 
June. Tbe note was actually signed by the 
defendant on some day after the day it bore 
date. Beld that an one anna stamp was not 
suffioient under ach. A, ol. 10, of Act X of 1862, 
fD*sappr.. 7 C. 2.56=80.L.R. 633; Appr., 11 C- 
288, F.B., R . 5 B. 630, 9 Bom. L. R. 11G4.J 
In a suit upon the promissory note of the des¬ 
cription stated above, the consideration for the 
note being the price of shares bargained for and 
sold to tbe defendant, the note itself having 
been held to be inadmissible owing to insuffioi- 
enoy of stamp, the plaint was amended by a 
prayer for the price of shares bargained for and 
aold to tbe defendant but not accepted by him. 
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aod for money due on account stated. Held, 
the plaintiffs could not recover as no shares 
were really bargained for and sold and as a 
mere form was gone through to deceive the 
public by making it appear that shares had 
been sold at a certain price. Held, further, 
that Courts of justice could not enforce a con¬ 
tract which was made for the purpose of de¬ 
frauding other persons. Contractive frauds are 
such acts or contracts as, although not originat¬ 
ing in any actual evil design or contrivance to 
perpetrate a positive fraud or injury on other 
persons, ace yet, by their tendency to deceive 
or mislead others or to violate private or public 
confidence, or to impair or injure the public in¬ 
terest, deemed equally reprehensible wich posi¬ 
tive frauds, and therefore, are prohibited by 
law as within tbo same reason and mischief as 
acts and contracts done mafo animo. EAST¬ 
ERN Financial association v. Pbstanji 
CURSETJI SHROFF, 3 B.H.C.O C. 9. 

(7) —Sale of shares and re-purchase for fu¬ 
ture delivery—Forfeiture — Liability of Com¬ 
pany for acts of Directors. —Ou 3-1-1865, the 
plaintiffs purchased from the defendants, 2,000 
shares in the defendants Company at Rs. 15 
pec coot, premium, and tbo plaintiffs paid for 
the same. Simultaneously with the above 
mentioned sale, the defendants agreed to re¬ 
purchase from the plaintifis the same 2,000 
shares at Rs. 29^ per cent, premium, to be deli¬ 
vered and paid for between the let and 15th 
days of July then next onsaing. These con¬ 
tracts for re-purchase were signed by three of 
the directors of the defendant Company, and 
on the back of one of such contcacis was a 
memo initialled by two of them to the follow¬ 
ing effect. “ Having signed, you have deliver¬ 
ed to us a list of the ‘ share ’ receipts. We are 
to receive the same after examining them with 
the initials which have been made thereon. 
We ace duly to examine aud receive the same 
at the fixed lime of July.” There were in all 
190 letters of allotment, in the names of several 
persons and for various numbers of sharesi en¬ 
dorsed by the original allottees, aud initialled 
by one of the directors. These letters together 
with receipts for the first call, were handed 
over to the plaintiffs, by the three directors of 
the delendaut Company who made the con- 
tcaots. In April, the defendant Company made 
a fresh call payable on the 4th of May. A list 
of the names and addresses of the original 
allottees was made, aud notices of forfeiture 
for noD-paymeutof the call was sent by post 
to them. As to the 2,000 shares, sold to the 
plaintifis, the notices were issued to the ori¬ 
ginal allottees and not to the plaintifis, whose 
names did not even find a place in the list 
mentioned above. On the 27th of May, all the 
shares upon which this second call was not 
paid, were declared to be forfeited for the benefit 
of the Company. The plaintifis did not of 
course comply with the call, iu respect of the 
2.000 shares purchased by them, and in conse¬ 
quence, their shares were declared forfeited. 
The plaintifis sued the defendants for damages 
for the latter’s refusal to ce-purobase the shares 
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as originally agreed upon. The questions to be 
determined ware :—(i) whether the defendants 
were bound by the contracts which had been 
signed by three of their directors on behalf of 
the Company ; and (ii) whether the shares had. 
before the time for delivery, been legally forfeit¬ 
ed for non-payment of a call, and the plaintifis 
thereby rendered incapable of performing the 
contract. It was found that the defendant 
Company as stated in the memorandum of 
association, was established, among other 
objects, for “ tbe purchase and sale of Deben¬ 
tures, Stocks, Shares, of Joint Stock Companies 
(including the shares of this Company), and 
other securities, tbe making loans and advances 
on such securities as tbe directors of tbe Com¬ 
pany may think fit.” Held that (i) the above 
object of the Association showed that the con¬ 
tract for re-pucobase was within tbe scope of 
tbe authority of the directors; (ii) that the 
defendants were, therefore, bound by tbe con¬ 
tracts; (iii) that the defendants were bound to 
give the plaintifis tbe notice of call required by 
tbe articles of association ; (iv) that tbe notices 
given to the original allottees were of no avail 
as against the plaintifis; (v) that the defend¬ 
ants were bound to treat the plaintiffs as the 
holders of those shares ; (vi) that in the absence 
of such notice, there had been no legal forfei¬ 
ture of tbe shares by tbe plaintifis ; and (vii) 
that, as the defendants refused to re-purcbase 
the shares as contracted by them, they were 
liable in damages to tbe plaintifis to tbe full 
extent of tbe amount indicated by their con¬ 
tract. ORIENTAL Financial association 
V. Mercantile credit and Financial 
ASSOCIATION, 3 B.H.C.O.C. 1. [R , 12 B.H. 
C. 23.] 

(3i— Sale of shares — Future delivery — 
Readiness and willingnesi. —Tbe plaintiff gave 
notice to tbe defendant of bis readiness and 
willingness to deliver certain shares, tbe 
subject of a contract contained in a written 
agreement between the parties upon the due 
date for the delivery of the shares ; and tbe 
defendant, even prior to tbe due date, gave a 
notice in reply to the plaintifi, that he, foe 
reasons wholly unoonneoted with the readiness 
and willingness of tbe plaintifi, would not 
accept such shares (on which reasons tbe defend¬ 
ant did not rely in tbe lower Court). He^ 
that in such a case, the issue as to the readi¬ 
ness and willingness of the plaintifi was quits 
immaterial aud tbe defendant bad. by his reply 
notice, exonerated the plaintiff from giving 
proof of such readiness or willingness. The 
mere fact that those shares were pledged (o a 
third person would not negative the readiness 
and willingness on tbe part of the plaintiff, 
especially when the shares had fallen in their 
value, thereby creating an interest on the part 
of tbe pledgee to have the shares sold to advan¬ 
tage. Databhai DIPCHAND V. Maniklal 
Vrijbhukan, 8 B.U.C.A.C. 123. [B , 8 B.H. 
C.A.C. 133.] 

(9)—Sale of shares for future delivsry-^ 
Specific performance—Readiness and wiliiW* 
ness.—A share in a company signifies a definite 
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portion of its capital, and a conbiact to sell a 
share is a oontraot Co sell and transfer that 
light, By using the word “share” the parties 
to a contract of sale do not necessarily mean | 
the right of a person whose name is then acta- | 
ally on a register of share-holders. And a coo- 
traob to deliver shares in a public company is 
sufficiently performed when the contracting 
party places the other in the position of being I 
the legal owner of them. ParBHUDAS v. RAM- 

LaIi, 3 B H.C O.C. 69. [F., 8 B.H.G. 133.] 

(10) — Sale of shares for future delivery—Suit \ 
for damages for non-acceptance~Readiness and 
toilhngness to transfer—Necessary acts. —This 
was a suit lor damages for non-acceptance of 
shares, contracted to be purchased by the 
defendant. The plaintiff vendor bad contracted 
to execute proper transfers, and do all ocher 
things necessary on his part to transfer the 
shares and to oear all the expenses of such 
transfer. The question was whether the plaint¬ 
iff had fulfilled his part of the contract. It 
was found tbac the vendor had the necessary 
documents in his possession on the date fixed 
for tbe transfer, and was prepared to do all in 
his power to transfer tbe shares to the dolend- 
ant. There was no condition in the contract 
that the vendor should get the transfer regis¬ 
tered in the company's books. Held that 
where the vendor has transferred tbe shares to 
the pucohaser, executed the deed of transfer, 
and delivered it over to tbe transferee, it be- i 
comes tbe duty of tbe latter to go to tbe office 
of tbe company aud get the transfer made id ! 
bis name m the absence of a specific condition i 
to (he coDlrary •, and that in present case, 
tbe defendant could not escape liability on this t 
ground. MaGANBHAI v. MANCHHaBHAI. 3 , 
B.H.C.O.C, 79. IF., 8 B.H.G. O.C. 133 ; R.. 1‘2 I 
B. 585.] ' 

(11) —Spcci/ic performance — Sale and pur- , 
chase of shares — Future delivery — Readiness i 
and willingness. —Plaintiffs sued defendant for 
specific performance of an agreement by v/bioh ^ 
the latter purchased from the former certain . 
shares iu Companies A and B. The terms of 
tbe agreement were that all calls were to be 
duly paid by the plaintiffs to date of delivery 
and that delivery should be made at tbe de¬ 
fendant’s option at any time within 6 months 
from tbe date of the agreement. On the last 
day foe delivery, plaintiffs produced alluiment 
receipt papers all bearing date prior to date of 
oontraot, for the number of shares contracted 
to be sold in both Oompanies. Regarding Com¬ 
pany A’s shares nothing beyond allotment 
papers indorsed by tbe original allottee were 
offered within tbe stipulated date. No transfer 
nor application for transfer piper, was offered 
to the defendant ; nor bad the plaintiffs any 
such signed by the original allottee in their 
possession. Held that the plaintifis oould not 
be considered to have been ‘in tbe fall aad 
plenary position of being able to have oonsti- 
taked the defendant the owner of those shares 
-nnd they must fail to this extent, upon tbe 
>luae of readiness to complete their oontraot, 

0. IX—80 
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Of tbe B Company receipts, 9 were indorsed 
by the allottees, oae had no indorsement, and 
over tbe allottee of it and of another receipt, 
plaintifis had no power to enforce delivery. 
Held that, although plaintiffs bad done all they 
were required to do, by the usage of the 
market, to transfer tbe interest in 3 of them, 
yet tbe contract being an entire one, they 
must fail in respect to them also. If a party 
bound to do an act upon request, is ready to do 
it when it is required, be will fully perform his 
part of the contract ; although be might 
happen not to have been ready, had he been 
called upon at some anterior period. JiVU.-^J 
MEG.II V. POOLTON, 2 B.H.C. 253. 

(12)— Sale of shai'es — Future delivery — Con¬ 
tract for payment and transfer—Readiness and 
willingness —Plaintiffs entered into a contract 
with the defendant by which the- latter pur¬ 
chased three shares in a Company for Rs. 33,300 
I to be paid on or before Ist July 1865, and oa 
' payment tbe plaintiffs as vendors agreed to 
execute proper transfers and do all such tbing.3 
noccjsaty on their part to transfer tbe shares 
thereby agreed to bo sold, and to bear all 
such expenses as may be necosstry to get the 
. said shares transferred in the name of the 
purchaser, in tbe books of the Company. 
On the 1st July the plaintiffs tendered to the 
clefeudaut in person three share allotments 
and receipt papers together with each a transfer 
paper and application paper each signed in 
blank by the original allottee. Tbe defendant 
received the papers and tbe plaintiffs demanded 
payment of the stipulated price which the 
former refused to pay. Plaintiffs were not 
bcneffcial owners of tbe shares, but had entered 
into a contract at tbe desire of the constituent, 
who had previously to their doing so, banded 
to them tbe allotment papers, which remained 
in their posses.-iion continuously down to the 
period of tender. On production of tbe allot¬ 
ment paper and of the transfer and application 
papers which were banded to the dcfcDdanb, a 
transfer of tbe share of the allottee would, 
according to the usage of tbe Company, have 
been made, as a matter of course, to tbe 
defendant. In a suit by tbe plaintiffs to re¬ 
cover damages for breach of contract: Held 
that a covenant for transfer of shares and pay¬ 
ment of purchase-money were concurrent and 
that, if the plaintiffs did all chat was in tbeic 
power to put tbe defendant in possession of (be 
shares as legal owner, it was wholly imnaaterial 
to the defendant whether plaintiffs were legal 
owners or not. Held, furthot. that tbe ability 
of tbe plaintiffs to constitute tbe defendant a.s 
legal owner and their wiliingness to do so 
amounted to readiness and willingness on the 
part of tbe plaintiffs to do their part of the 
contract. IMPERIAL BANKING AND TRADING 

Co. V. Atmaram Madhavji. 2 B.H.C. 246. 
[F.. 8 B.H-C.A.O. 133 ] 

Transfer of, to the sole surviving co-parcener 
oi a deceased Hindu—See Bou. ACT XI OF 
I 1676, 8. 27, 2 Bom. L.R, 467*24 B. 360. 
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Back- of Bengal—Bight to refuse to register a 
transfer of shares—See BANK OF BENGAL, 3 
C. 392 = 1 C.L.R. 507. 

“ Goods” in s. 178, Contract Act, includes 
shares in Joint Stock Companies— See CON¬ 
TRACT ACT, 1872, s. 178, 12 Bom. L.R. 870 = 
8 lod. Cas. 183. 

Undivided lease of— See LEASE—MISCELLA¬ 
NEOUS, 1 Bom. L.R. 855. 

Applicability of doctrine of mushaa to—See 
Mahomedan Law—Gift. 4 a.L.J. 572, P.C. 
= 11C.VV.N. 973=9 Bom. L.R. 872 = 17 M. 
L.J. 408 = 6 O.L.J. 695 = 35 C. 1 = 34 I.A. 167. 

In a company, a wakt cannot be created 
of—See Mahomedan LAW—Wakf, lOC.W. 
N. 449 

Shares in a limited company cannot be made 
the subject of a wakf—See MAHO.MEDAN LAW 
—Wakf, 9 Bom. L.R. 1337. 

Shares, Transferof. 

See Company—Transfer of shares. 

Sharik Shikmi. 

Whether jointness of bolding essential to the 
status of—Application of the term—See CUS> 
TOMS—Punjab—Pre-emption, 12 P.r. 1908 
= 22 P.W.R. 1908 = 175 P.L.R. 1903. 

Shastri. 

(1) Civ. Pro. Code, 1859, ss. 305,306— Beg. VI 
of 1827, repeal of—lnquiry, how to be made — 
Sbastri of Court.—Inquiry under ss. 305 and 
306 of the Civ. Pro. Code, should be made by 
the Judge himself in person and not by the 
s/mstri of the Court; and the provisions con. 
tained in Reg. VI of 1827 have been repealed 
by Act X of 1861. In. the matter of Eknath 
MaDOBA, 1 B.H.C. 102, 

Shebait. 

See ACT XX OF 1863. 

See Debutter property. 

See Hindu Law —Religious Endow- 

MENTS. 

See IDOL. 

See Religious Endowments. 

See Trust. 

See Trustees. 

(1) —Shebaitfihip of Family Thnkur. —By the 
law of inheritance, on the death of the husband 
(the shebait of his Family Tbakur), his widows, 
as heirs, would take the shebaitship. SUREN- 
DRO KESHAB ROY V. DOORGA SUNDARI 
DOSSEE, 19 C. 813 = 191 A. 108, P.C. = 6 Sar. 
150. 

(2) —Snebatfs, o tie of several, suit 6^, of Muth 
—Primegenilurei custom of—Eldest son, soie 
shebait—Suitfor, recovery of posiesaion—Af orf- 
gage-deijree, declaration, suit for, invalid and 
not binding — Hindu Law — Mitakshara — 
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Brothers, one of the substitution of—Survivorship 
—Custom of Muth—Suit for possession on eject¬ 
ment, conversion of, into one for redemption, if 
and when allowable — Co-shebaits, made defend¬ 
ants—Refusal to join as plaintiffs —Coflusio»t 
when not proved or alleged. —Where property 
belonging to au endowment is sought to be re¬ 
covered from a third party, who asserts that 
bo is the owner thereof, all the trustees of the 
endowment should be made parties to the suit,, 
and such of them as refuse to join as plaintifia 
should be made defendants. All the trustees 
should ordinarily be co-plaintiffs, and only 
such of them should be made defendants, as- 
ars unwilling to be joined as co-plaintiffs, or 
have done some act precluding them from, 
being plaintiffs ; because, where the adminis¬ 
tration of the trust is vested in several trustees 
they all form, as it were, but one collective- 
trustee, and they must exercise the powers of 
their o£Qce in their joint capacity. Their inter¬ 
est and authority being equal and undivided, 
they cannot act separately, but all must join. 
(11 C. 338, 8 I.A. 135, 80- 42, R .\26 0. 409, D.> 

) Upon tbe death of one of several joint trustees, 
the validity of the exercise of the trust powers 
by tbe survivors depends upon the nature of 
such powers ; if these powers are coupled with 
an interest, or are annexed to the office of the 
I trustee, they will pass with the trust to the 
survivors and can be exercised by them. As 
regards tbe members of a Mitakshara family 
who are joint shebaits, the right of shebaitship 
passes by survivorship; and, consequently, upon 
tbe death of tbe original plaintiff, tbe eight to- 
prosecute the suit or an appeal preferred by him 
vests bysurvivorsbip in all bis brothers, and one 
of them is not competent to obtain an order foe 
substitution, as if be is alone entitled to tbe 
office of shebait. (33 C. 607, R.‘, 26 C. 409, D.) 
Although a suit, brought as one for possession, 
may, in the discretion of the Court, where tbe 
circumstances of tbe case permit, be equitably 
converted into one for redemption, which could 
only be allowed when the mortgage is a valid 
and binding one, a plaintiff must ordinarily 
succeed on tbe case be has made in tbe plaint^ 
and, unless there are special circumstances, 
an action instituted for purposes absolutely 
inooDsistent with redemption cannot properly 
be converted into an aotion to redeem, as it 
would in reality amount to the conveision of a 
suit of one character into a suit of another and 
inconsistent character. KokilaSARI DaSI. 
V. MOHUNT RuDBANAND GOSWAMI, 5 C.L.J. 
527. (6 0. 266, 6 0. 269, 6 C. 317, 3 O.W.N. 
325. 19 A. 641. 21 A. 235, 8 0.79. 8 0.690, 
12 0. 414, 28 0. 617, 6 B. 495; 6 B. 516, 7 B. 
146, 7 B. 526, 8 B. 168. 10 B. 88, 20 B. 196,. 
Expl. d D.) [F., 2 Ind. Cas. 85 ; R., 5 C.L. 
J. 653.] 

(3) —SAebttif, Office of—Succession—Deed of 
appointment—Construction—"Skishya shishya- 
nukrame." —Where it was provided by deed 
that the succession to the office of a shebait- 
should be “shisbya sbishyanukrame,” (i.s.i' 
disciple following disciple). Held—that upoa 
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a pTopec ooosttuotion o! the document, there 
was nothing to prevent one diaoiple from euo- 
ceeding a co-dieoiple in the line of the original 
sbebait. GoPAL Chandra Chakrababty 
V. radharaman Das baraji, 16 C.W.N. 108. 

(i)—Hindu Law—Appointyilent of shebait.— 
Wnete a testator appointed by hie Will, bis 
nephew to be sHefeait for life, and directed that 
after hie (nephew’s) death his eldest son or, 
adopted eon, and it he (nephew) had no son, or 
adopted son, such person as the nephew should 
by Will or Deed appoint, should be shebail, 
held, that the limitations to the nephew, and 
his son then alive, were equally valid. ManO- 
RAMA DASSI V. KALI OHARAN BANERJEE, 

31 C. 168 = 8 C.W.N. 273. [.R., UO.C. 271.] 

( 5 ) —Will—Prebale—Bequest to idol—Shebait 
—Executor by implication—Letters of Adminis¬ 
tration with will annexed. —Probate may be 
granted to a sAeinif as being executor by 
implication (6 C.W.N. 310, Bel. on.) Where the 
estate was very small and letters of adminis¬ 
tration had actually issued in favour of the 
shebait, and the opposite party had no interest 
in the matter and could only embarrass the 
position if any concession were made in bis 
favour, the High Court did not interfere with 
the decree of the District Judge. KALI 
CHABAN V. ANSAD KANTA. 8 Ind. CA8. 768. 

(6)—Turn 0 / worship in a temple, whether 
an immoveable properly—Transfer of Property 
Act, 88. 2. cl. (c), 59 -Shebait—rsu^rncinnrj/ 
mortgage of right to worship—Mortgage bond, 
whether requires, attestation—AppUcabilily of 
Transfer of Property Acl-i-’idisputed posses¬ 
sion of mortgagee—Wheihei mortgagee ts a 
shebait—Shebaitsbip, alienability of.—A. turn 
of worship is not an interest in immoveable 
property. (4 0. 863. F.). An usufructuary 
mortgage bond creating an interest in a turn 
Of worship In a certain temple for a certain 
number of days every month, does not there¬ 
fore require attestation by witnesses under 
8. 59 of the Transfer of Property Act, which is 
applicable only to mortgages of immoveable 
property. Under s. 2, cl. (c) of the Transfer of 
Properly Act, the Act vvas also held not to 
apply to the bond in question, as it was execut¬ 
ed before the Act came into f.orce. Where the 
plaintifi, who is himself one of recognised 
shebake on other days, claims a turn of worship 
as the mortgagee of another shebak, and is in 
undisputed possession thereof for over 20 years, 
and has been expressly recognised to have per¬ 
formed the Debsheba whenever such a turn 
came : Held, that the facte found would be 
quite sufficient to make out prima facie title of 
the plaintiff as a shebait as such a mortgagee. 
JATI KABV. MUKEMDA BASTIA, 14 C.L.J. 
869.-39 C, 227=11 Ind. Cae. 884-16 C.W.N. 
139. (19 0. 776, R.) 

(7)—Hindu Law—Shebait—ll'idoto— Deci¬ 
sion 0 / previous suit with widoio or shebait— 
How far binding on reversioner or subsequent 
auebait— T^^anf of collusion or disftoncsfl/— 
Subsequent shebait—Limifafion— Adverse pos¬ 
session— Fresh start of adverse possession.—The 
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decision of a suit fairly conducted against a 
widow, in the abseuoe of collusion or dishonesty, 
binds the reversioner. And when the widow 
occupies the position of a shebait her sox m^es 
no difference. (28 M. 197, 6 C L.J- 621, Rel. 
on.) Decrees against shebaits in honest suits 
bind their successors, toe shebaits with their 
predecessors and successors form one continu¬ 
ous representation of the idol, and consequently 
subsequent shebaits are regarded as the same 
perscDS in law as their predecessors. (2 1. A. 115, 

23 W.R. 263, 14 B.L.R. 450, 6 C.L.J. 404. 11 
C.W.N. 489, 6 C.L J. 621, Rel. on ) Conse¬ 
quently. a subsequent shebait cannoi obtain a 
fresh start in the calculation of adverse posses¬ 
sion. Jharula Das v. Jalandhar Thakur. 

14 Ind. Cas. 142 = 39 C. 887. 

{S)—Hindu Lazo—Shebait of thahur—Right 
of videmnity—E.>'penses incurred in defending 
title as Shebait and tn performing obligations of 
trust, a first charge on trust estate —Shebait 1 / 
bound to spend only income in hand — Suit to 
recover amount spent by Shebait out of 
personal estate—All clairnants to office made 
parties—Amendment directing determinalion of 
quesiion of right to o^ice—Character of suit, if 
altered — “New defendant "— Limitation Act 
(XV 0 / 1877). s. 22, sell. H. art. 120 .-Where 
the legal representatives of a deceased shebait of 
an idol sued for recovery of amounts alleged 
to have been spent by him in protecting the 
debutter estate and performing hi.s obligations as 
a shebait, making the appellant, aloog with all 
other possible claimants to the olllce of shebait 
as p.arties, but the Court directed an amend¬ 
ment in the prayer of plaint so as to raise direct¬ 
ly the question as to which of the claimants 
was entitled to the office of the sliebaif and 
should represent the estate, and the appellaut 
was found, upon a trial of this issue, to be tho 
shebait. Held that tho amendment did uot alter 
the nature of the suit, and the appellant was not 
brought on the record as a " new defendant 
within the meaning of s. 22 of the Limitation 
Act. The period of limitation for the suit was 
six years from the date of the death of the 
s/iebaif. The right of indemnity is incident 
to the position of the trustee. The liability m 
respeot of the indemnity is the first charge on 
the trust estate. A shebait is entitled to be 
reimbursed all moneys properly expended by 
him in defending his position as slieba*t against 
an unsuccessful claimant to the office. 1 s 
shebait is entitled to bo reimbursed all moneys 
properly expended in performing the obligstions 
imposed upon him by the founder. Where 
the income of debutter P«tate snUered diminu¬ 
tion owing to the wrongful acta of a rival 
claimant to the office of the ehebait, but it was 
not unreasonable to expect that, on the 
tion of those acts or on the interposition of the 
Court, whose aid had been invoked, the income 
would be sufficient to defray expeopes mentred 
in the meantime by the shebait and paid out ot 
hi8 own personal estate for the shtbeii ot tb© 
idol; Held that, in the absence of any Provi¬ 
sions by the founder directing that the shebait 
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must aot speed more than what he at any 
time actually received and create no outstand- 
lug claim against the estate, the s)iebait was 
entitled to be reimbursed the moneys so spent 
by him out of bis personal estate- RAJA 
Peary Mohox Mokerji v Narendba 
NATH MUKEK.TEE, 7 M-L.T. 63 = 14 C.W.N. 
261, P.C.=7 A L.J-125 = 11 C.L J- 220 = 12 
Som. L R. 257 = 37 C. 229 = 20 M.L.J. 171 = 5 
lod. Caa. 404 = 37 I.A. 27. 

(9) —Shebaio of endowed jitoperiy—Powers of 
alienation, —The creation of a putm by the 
shebait of an endowed property is ootabsolutely 
null and void. Such ao alienation under 
special circumstances of necessity will be valid. 
TAYUBUNISSA BIBI V. KUWAR SHAN Kl- 
SHORE Roy. 7 B.L.R. 621 = 15 W.R. 228. [R., 
5 B. 393, 19 B. 271, 25 A. 296.] 

(10) —Law;—Shebait— Lease, perma¬ 
nent, granted by sbobait— Effect o/ lease. —The 
eSect of a permanent lease of certain land 
granted by a shebait will enable the grantee to 
hold the land during the continuance of the 
grantor's interest. PRAHALD CHANDRA 
GHOSE V. BEHARI LAL MOOKERJEE, 13 
lod. Gas. 68b. (18 W.R, 439. 19 B. 271. F.) 

Land dedicated to an idol or to religious and 
charitable purposes gcnerally—Acquisition for 
public purposes—Position of shebait —See ACT 
I OF 1891, 6. 32, sub-B. (1), els. (i) and (ii). 13 
C.L.J. .597. 

See ATTACHMENT —SUB.IECTSOF ATTACH¬ 
MENT, 6 B.L.R. 727 = 16 W.R. 339. 

Claim by judgment-deblot as—to deity— 
Appeal—Revision—See ClV. PRO- CODE, 1908, 
s. 47. O. XXI, r. 58, 8 C.W.N. 353. 

Judgment against, binds bis successors—See 
Estoppel—Estoppel by judgment. 6 C. 
L.J. 621. 

Decree binding endowed property—Judg¬ 
ment-debtor, no interest in property—S/tebaif 
if can object to execution—Decree made for 
execution of trust—Powers of trustees— See 
Execution of decree—General, 14 C.L. 
J. 337. 

Right of inheritance to, same as that to im¬ 
moveable property, in the absence of directions 
in will-See Hindu Law-Inheritance, 8 
C.L.J. 369. 

Transfer of debulter land by shebait—When 
valid — See LANDLORD AND TENANT — 
General. 13 C.W.N. 242 = 3 lad. Cas. 560 = 
10 C.L J. 610. 

Suit bo oust nominated— See LIMITATION 
ACT. 1908, art. 120, 19 C. 776. 

Suit for office of-Sec LIMITATION ACT, 
1908, art. 124, 25 C. 354. 

Suit by—for khas possession of mokuiari 
property—See LIMITATION ACT, 1908, arts. 
134, 144, 23 0. 536. 
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Proprietor of an estate and Hindu widow or 
shebait, distinguished-Mortgagor—See MORT¬ 
GAGE-MISCELLANEOUS, 22 C. 364. 

Sheiks of Mulana. 

Umballa District—Ancestral property—Cus¬ 
tom of descent— Chundavand or Pagvand~-See 

Customs—Punjab- inheritance, ii P.R. 
1905 = 126 P.L.R. 1905. 

Shells. 

Tenants for paddy cultivation tight of, to 
dig up shells—Property in the shells so dug up 
—See Landlord and tenant—general, 
•25 M. 069 = 1-2 M.L.J. 406. 

Shelly’s Case, Rule in. 

See RULE IN Shelly's Case. 

(1)— Trust, resulting, vested in the Official 
.Issignee on the insolvency of a person—Expect¬ 
ancy —C:u. Pro. Code, s. 266 (k)— Indian 
Succession Act, ss. SO. 81, 83 nnd84—" Heirs” 
—"Next of kin”—Res judicata—Tke Pprfn* 
guese law, applicable to. —The rule in Shelly’s 
case is based on feudal considerations and is 
unsuitable to the people of this Presidency 
and has not been adopted in framing ss. 80, 
81, 83, and 84 of the Indian Succession Aot. 
Under the Indian Succession Act the question 
whether the word ” heirs” or ” relations " or 
“next of kin ■’ or “heirs of the body" are 
words of purchase or of limitation depends, not 
so much on an absolute bard and fast rule, as 
on the intention of the parties and the con¬ 
struction of the instruments in which they 
occur. Resulting trust is not a mere expect¬ 
ancy or contingency under s. 266 (k) of the 
Civ, Pro. Code. Resulting trust in favour of 
a person passed on his insolvency to the Official 
Assignee and became vested in him. ANTAO 

V. Ardeshir Byrami. 1 Bom. L R 803. 

Parsis in motu.ssil of Bombay—Ooostcuotion 
of agreement — Rule in Shelly’s Case, appli* 
cabilily of —See PARSIS, 5 B. 506. 

Agreement between members of Parsi family 
—Coostruction in accordance with intention 
of parties—Not applicable—Sec PARSIS, 6 B. 
151. 

Sheriff. 

( 1 )—Rigkf of poundage — Sheriff's so/c.-- 
Where a dectse is satisfied, after attachment 
but before sale, tbe Sheriff will be entitled to 
bis poundage. ROTCHURN DUTT v. AMEBNA 
BIBI, 2 C. 385. 

{2)—Act VIII of 1859, $. 253 —Warrant of Ar¬ 
rest—Execution of decree—Sheriff's poundage. 
—Suit in the Bombay Court of Small Causes to 
recover Sheriff’s poundage on the amount in¬ 
dorsed on a warrant of arrest in execution of a 
decree obtained by the defendants, under which 
the plaintiff, at the request of the defendai^s, 
arrested H, who applied to the High Oourtundw 
s. 273 of Act VllI of 1859, and was ordered to be 
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dischaxgad from custody; the Judge found for 
the defendants with costs, subject to the opinion 
of the High Court. Held that the words “debt 
levied by execution” used in the Table of Pees 
for the Recorder’s Court, and continued m the 
subsequent tables beiogambiguous, theprinciple 
that if an instrument be an ancient one, and 
its moaning doubtfali the acts of its author 
may be given in evidence, in aid of its construc¬ 
tion was applicable; that as the aherifi was 
the officer of the Court, and bis fees were receiv¬ 
ed under its authority, the ease need not be 
referred back to the Small Cause Court in order 
that evidence of usage might be taken ; that, 
having regard, as well to the usage and practice 
of the Supreme Court as to the liability of the 
Sheriff at the time the old Tables of fees were 
settled, the words used entitled the Sheriff to 
poundage, upon his executing a warrant for the 
arrest of a defendant in execution of a decree ; 
and that if the Sheriff’s right accrued upon his 
executing the warrant, the subsequent dis- ; 
charge by the Court, of the defendant from 
custody did not deprive him of it. VINAYAK 

Vasudev V. Ritchie Steuart and Co., 

4 B H.C.O.C. 139. 

{Z)—Attachment oj ■property—Compromise be¬ 
fore sale—Sheriff's right to poandape.—The 
very principle on which the Sheriff is entitled to 
poundage shows that be is not entitled to more 
than the sum actually received. What the 
Grown actually obtains, though not under the 
direct compulsion of the process, is considered as 
being in fact tbs amount levied by the bands of 
the Sheriff. If, therefore, the amount received 
by the Crown is to be taken as the criterion 
for one purpose, it must be also (or another. 
Where property is attached by the Sheriff after 
judgment, and the parties compromised the 
matter before sale, the Sheriff would be entitled 
to poundage only on the sum received on com- 
ptomiso. THE BOMbAY JOINT STOCK COR¬ 
PORATION V. THE SHERIFF OF Bombay. 6 
B.H C. 0.0. 22. 

Turning out the SberiS'e officers —See CON¬ 
TEMPT OP Court. 2 Ind. Jar. N. S. 99. 

See ESOAPB FROM LAWFUL CUSTODY, 1 
Ind. Jut. N. 8.228. 

Set! Execution of Decree—Mode of 
EXECUTION, 8 M I A. 164. 

Suit against a—For having let off a judgmeoc- 
debtot~'Judgmeat-oreditot’B consent to such 
letting off—See RIGHT OF Suit—MISCELLA¬ 
NEOUS. 4 W.R.P.O. 99*6 M.l.A. 467. 

Sheriff’s sale in execution—Area of land sold, 
deficiency in—Applidation (or setting aside sale 
or for oompensation— See BALE—General, 
27 C. 264*4 O.W.N. 18. 

Jurisdiction of the—Of Madcae to seize and 
uU properties outside Madras—See BALE— 
BALE IK BXBOUTIOK OF DBCREB-^GENBR- 
ATi, fi .W.B.P.O. 126-2 M.l.A. 88. 

. * Sss SMiE—BALlI IK BXBOUnON OF OB- 
PVidBABBBS, BlOdT OF, 6 0. S66. 
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Execution sale of moveable property—Warran¬ 
ty as to title—Remedy of execution creditor if 
title defective—Sheriff’s liability— See SALE- 
SALE IN EXECUTION OF DECREE—RIGHT 
OP PURCHASER ON SETTING ASIDE SALE. 2 
B. 258. 

Purchaser at Sheriff's sale—Suit for purchase 
money—See SALE—SALE IN EXECUTION OF 
DECREE-RIGHT OF PURCHASER ON SET¬ 
TING ASIDE SALE, 1 C. 56 = 24 W. R. 372. 

Sale by Sheriff under writ of fieri facias— 
Warranty—Eviotion of purchaser — Purchaser's 
remedy - See Sale—Sale in execution of 
DECREE— Setting aside sale, 3 C. 806 = 
5 I. A. 116, P.G. 

Jurisdiction of, to issue fieri facias— See SALE 

—Sale in execution of decree—wrong¬ 
ful AND INVALID SALES. 8 C. L. R. 4. 

Sheriff’e Fees. 

This circular forwards copy of letter to Judge 
of the 24 PergunnabsoQ the subject of Sheriff's 
foes— See Civ. Cir. Or. No. 15, dated 17ih June 
1874, 22 \V. R. Civ. Cir. 4. 

Sheriehtadar. 

This circular cancels C. 0. No. 20, dated 1st 
August 1870, requiring information for the pro¬ 
motion of Sherisbladars from “B ” to “ A'' Dis¬ 
tricts— See Civ. Cir. No. 12, dated 19th April 
1871, 15 W. R. Civ. Cir. 20. 

This circular calls foe information with a view 
to the promotion of Serishtadars from “B Dis¬ 
tricts ” to ” .A Dietricte " — See C»v, Cir. No. 20. 
dated Isc August 1870, 14 W. R. Civ. Cir. 8. 

This circular forbids the employment of 
SherishtaJars on tbe Bench — See Civ. Cir. 
No. 27, dated 4th October 1871, 16 W. R. Civ. 
Cir. 10. 

Shet Sanadi. 

( 1 )—Shet-Sanadi—i?«ies framed under Bom¬ 
bay Act XI of 1852—2’Ae Sbet Sanadi d\s-.harg- 
ed by Government without any fault on his pari 
—The lands continued to him on payment of full 
survey assessment — The new Sbet-Sanadi re¬ 
munerated from out of the assessment by 
Government—The Shet Sanadi lands converted 
into ryotwari holding Besumption of lands by 
Government.—la 1865, SAet-sanndi, on being 
dieebarged without fault from bis office by 
Government, was, under tbe rules then in 
force, allowed to remain in possession of the 
SAcf-sonadi lande, but full .survey assessment 
was imposed thereon The defendant No. 2, who 
was appointed the now Shet-sanadi, was remu¬ 
nerated from tbe extra assessment levied upon 
tbeShet sonadilands, InjlOOS.tbeGovernment 
resumed tbe lands and banded them over to 
defendant No. 2 ; Held, (1) that the order 
passed, and tbe action taken, under the rule by 
the Government, had in law the effect of con¬ 
verting the lands from a Shet-eanadi vafn» Into 
a ryotwari holding, and of investing ths holder 
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of the land with the rights of an ordinary occu¬ 
pant, entitled to it, so long as he paid the 
survey assessment; ( 2 ) that the defendant No.2 
had held the office of independeDtly 

of the lands in dispute ! and all that was done 
in 1865 was that his remuneration for that ser¬ 
vice was increased, and the enhanced amount 
was made payable not from the lands in dispute 
but out of the assessment payable to Govern¬ 
ment by the occupant ; that that was an 
arrangement between defendant No 2 and 
Government, which could not prejudice the 
rights of the preceding Sfief-sunodi in the ab¬ 
sence of any law affecting that tight ; (3) that 
the proceedings adopted by the Collector in 
J905 were on the supposition that what was 
done in 1865 bad the effect of coutinuing the 
land in dispute as one reserved for Sliet-sanadi 
service ; but that was not its effect, and the 
proceedings in question were ultra vires of the 
Collector. SellAPPA RaUAPPA KURI V. 

Marlingappa Chav.adappa, 12 Bom. L.R. 
577. 

Shetsanadi Vatan. 

Emoluments of Shetsandi vatan—See Limi¬ 
tation ACT, 1908, art 62. 10 B. 665. 

Shiahs. 

See Mahomedan Law, 

Power of devise amongst—Will—See MAHO¬ 
MEDAN Law — Will, a.W.N. 1908, 55=6 
A.L.J. 169 = 30 A. 153. 

Shia Imami Ismailis, 

History of the—See AGA KhaN. 11 Bom. 
L.R. 409 = 2 Znd. Cas. 874. 

Shlkmi Cultivation. 

Waste land brought under cultivation — See 

Right of Occupancy — acquisition op 
Right, l Agra Rev, 32. 

Shlkmi Talukdars. 

(1)— Talukdars subordinate to Zemindar, 
Zemindar'sright to enforcepaymeni'oflrents by— 
Relation of landlord and tenant.—v/hete shik- 
mee talukdars have estates on the towjee of 
the Collectorate separate from the plaintiff’s 
estate, and the payment of their revenue 
through the zemindar is only a matter of con¬ 
venience amongst themselves, such talukdars 
■not being subordinate to the zemindar, the 
latter can sue only in the Civil Court for their 
share of the revenue. Where however, the 
sbikmeo talooks were at the Permanent Settle¬ 
ment, comprised within the zemindar’s estate, 
then, such taluks will not be borne upon the 
Collector’s towjee and the talukdars will be 
-subordinate to the zemindar; and as the ze¬ 
mindar’s estate would be liable to sale if the 
revenue were not paid, so the talukdar’s estate 
would be liable at the suit of the zemindar if 
its rents be not paid, and the zemindar, stand¬ 
ing in the position of landlord to the subordi¬ 
nate talukdar, could take the same measures to 
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enforce the payment of rents as he could take 
against any other under-tenant. Chdnder 

Kant Chukebbutty v. joy GopalOhuc- 
KEBBUTTY, 4 W.8. Aot X. Rul. 41. 

Shlkmi Tenure. 

See Partition—Right to partition. 6 
W.R. 192. 

Ship. 

See Jurisdiction—ADMIRALTY and Vice 
Admiralty Jurisdiction. 

(1) ~Co-ou;ncrs of ship—If partners. —The 
several co-owners of a ship are not partners on 
that account, there is a distinction between co- 
ownership and co-partnership. Hayder ALI 
V. Elahee Bux MaLOOM, 8 C. 1011=10 C, 
L.R. 606. 

(2) —Sltip built in a foreign port in India ^ 
Registration. —A ship, built in a foreign port 
io India, in 1817, withio the limits of the 
Oompaay’s Charter, by foreigners, and which 
sailed under foreign flags, until 1838, when it 
was then and there after owned by, and belong* 
ed to British subjects, resident at Bombay^ 
is entitled under the Pcoolamation of the 
Governor-General in Counoil, and the Aot of 
the Legislative Council of India, No. X of 1941 
(passed in puT'iuance of the powers granted by 
the Statute 3 and 4 Vic,, c, 56), to be registered 
at Bombay, as a British ship, for the purposes 
of trade, within the limits of the Company’s 
Charter. CRAWFORD v. SPOONER, i M.LA* 
179^6 Hoo. P.C 1 . 

^Ship-^Policy—Warranty of sea-tcorthu 
The warranty of sea^wortbiness in a 
time policy, at the commencement of the risk, 
is not a continuiog obligation oast upon the 
assured while the risk is ruoning. So held by 
the Judicial Committeei affirming the judg* 
ment of the Supreme Court at Calcutta, in an 
" action brought for a total loss, by stranding 
within the time of the running of the policy, 
after leaving an intermediate port, the defence 
being that, at the time of the loss, the vessel 
was unseawortby by reason of an insuffioient 
I crew, she having sailed from the intermediate 
port without sufficient hands to work the 
vessel, although she had a sufficient crew at 
the time she started for the voyage* Scmble. 
—There is no implied warranty of seaworthi¬ 
ness io a time policy. JENKINS v. HBYCOOK, 

5 H.LA. 361 = 8 Moo. P.C. SSl = lCom. Law 
Rep. 406 = 1 Sar. 4S2. 

(4)—Suif to recover amount of policies of 
insurance on the cargo and disbursements of a 
ship—Form of notice of obandonmenf.—Suit 
brought to recover the amount of two policies 
of Insurance upon the cargo and disbnrsements 
respectively of a Ship ; both Policies being for 
a total loss. The Ship having become a wreck, 
the Captain, without taking any steps to save 
or discharge the cargo, deeming such impcacti* 
cable, proceeded to dismantle the Ship, and 
gave nctioe to the Insarera of abandonment of 
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the cargo, and acid both Ship and cargo by 
public aaotion. A large part o{ tho cirgo was 
Afterwards saved. The Court below held, that 
as the cargo might have been, and was, in fact, 
partially saved, there was no such total loss of 
the cargo and freight as entitled the Assured 
to recover on either of the Policies. Such 
ruling, as regarded the cargo, affirmed, but as 
the Ship when she was reduced to a wreck, was 
incapable of earning any freight, the Judicial 
Committee wereof opinion, that there was such 
a total loss of the disbursements, to be paid 
out of the freight, as to entitle the Assurers to 
recover on that Policv« The authority of Par* 
meter V. Todhunler (I Camp., 541), with res 
pect bo the form of notice of abandonment, 
observed upon and questioned, M. R. CURRIE 
AND Co, V. The Bombay Native Insu¬ 
rance Co.. G Moo. P.C. N.S 302»L R, 3 P. 
C. 72-39 LJ.P C. 1 = 22 L,T. 31 = 18 W.R. 
296 Eng. 

i5)"“N(ivipAtion^Ship not ectrryiny lights— 
Oo/fisio^4^Wheo one ship by her wrongful act 
suddenly places another ship in a position of 
extreme danger, the same amount of skill, as 
is expected under other circumstaooes, cannot 
be expected. Any Court ought to make tho 
very greatest allowance for a captain or pilot 
suddenly put into such difficult circumstances, 
and the Court ought not, in fairness and jus* 
ties to him, to require perfect nerve and pre* 
scDceofmind enabling him to do the best 
thing possible. In this case, it was held, that, 
even if, in the momeot of emergency, the 
serang of the ship placed in a position of ex* 
treme danger by the gross negligence of another 
ship (in carrying no lights), gave an order to 
starboard instead of to post the helm (which 
resulted iocollision), the former ship was not 
guilty of such negligence as would make her 
responsible for the collision {Th$ B^well Castle, 
4 P.D. 319, The Owners of ^^Tasmania^* v. 
Smith, 16 App, Gas, 223, Appl ), India GENE¬ 
RAL Btbam Navigation Co. v. Jaoat Chan¬ 
dra Kundu, 31 C, 36. 

(6)“SAip, Sale of—Contract between British 
suoiect and non^DriUsh subject as to reQiUered 
snip tn Calcutta—Merchant Shipping Acts, 
SS.53, 65 ^Jurisdiction of Small Cause Court 

ExecuCioti of Small Cause Court decree — 
Form of transfer lo purchaser.~A, not a 
Untjeh sabject, oonuracted with B. a British 
subject, for the purchase of a ship which was 
togisterud in the port of Oalcutoa in tho namo 
of 0 (also a British subject). A and B ooiered 
into the contract as if both had been British 
subjects, field that, on the evidaooe the 
parties contracted with reference to the Mer¬ 
chant Shipping Act, and that the intootion 
was that a title under that Act should be given. 
Beld also that, although it turned out that 
A’e nationality prevented the possibility of his 
being registered as owner, this did not aflect 
the liability taken upon himself by B to have 
himeelf put on the register as owner, or 
hie liability to put A in a position to have a 
change of ownership not^ in the register 


Ship— continued, 

under s, 53 of the ^lerchant Shipping Act. 
Held further that B not having bad himself 
put on the register as owner, aud not having 
put A in a position to have a charge of owner¬ 
ship noted under s, 53. and B having declined 
to cake any further steps towards attaining 
either of these objects, A was entitled, although 
he had got possession of the ship, to rescind 
the contract, and to recover back a portion of 
the purchase money which he bad paid, and 
also to recover damages for the broach of 
contract. The Calcutta Court of Small Causes 
had powor to seize and sell a vc-sel in execu¬ 
tion of a decree of that Court, and the bailiS 
who sells the vessel is the person who ought 
to execute the bill of sale to the purchaser. A 
British ship having, in execution of a decree 
of the Calcutta Court of Small Causes, been 
sold to a person qualified to be tho owner of 
the British ship.— Held that it was necessary 
that the transfer to the purchaser should be by 
bill of sale as proscribed in s. 55 of the Mer¬ 
chant Shipping Act, aud the mere sale and 
delivery to the purchaser did not pass a title 

to him. Esau ahmed v. j.tssiJi binsaff, 
2 Ind. Jur. N.S. 251. 

(7) — Ship, Sale o/—Safe in execution of decree 
—'E'orm of transfer—Merchant Shipping Act, 
s. 55— Mandauius to Registrar to register frans- 
fer—Jurisdiction of Small Cause Court-Exe¬ 
cution of Small Cause Court decree.—The 
transfer of a ship should ba in the form, or as 
near the forna as may bo, laid down by tho 
Merchant Shipping Act; therefore, where a 
ship sold in execurion was transferred by the 
clerk of the Court, in a form usual in sales in 
execution, but quite irregular, having reference 
to the Merchant Shipping Acts, the Court refus¬ 
ed a mandamus to order the Registrar to 
register the transfer. Qufcre .—Whether a ship 
can be sold in execution of a decree of tho Cal¬ 
cutta Small Cause Court, and gu<cre whether 
the clerk of the Small Cause Court can execute 
a transfer of a ship, supposing slie is saleable, 
in execution of that Court's decree. In the 
matter of the Ship, "Shah Callandek,'’ I 
Ind. Jur. N.S. 263. 

(8) ~~-Ship —rradinp.—Case of a vessel with a 
cargo taken in at one port at tho island of Java 
and proceeding to another, with an intention 
(as asserted) to procure from the latter place a 
clearance, and proceeded to America with such 
cargo, held to be a trading within the order 7th 
January 1807. The presumption being that 
she was going to the latter port for the purpose 
of discharge. Ship and cargo condemned. 
Cora. Van Allen, Master. 2 Acton 4*. 

Arrest of, for salvage—See ADMIRALTY, I 
Bom. L.B 557 = 24 B. 65. 

See ARREST, Cor. 123. 

Sbip*owDer, Interest of, in mortgaged ship— 
Sale under prior mortgage—See Attachment 
—SUBJECTS OP ATTACHMENT, 1 Ind. Jur. 
N.S. 241. 
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Ship— concluded. 

Exempfcive clause in Bill of lading—Effecfi— 
bbippiog—Negligence of servants of ship— 
leriod of loading—Fitness of the ship—See 
bill OF LADING, 13 B, 571. 

Carriers by sea—Bill of lading, Construction 
°*~Lo8s by fire—Liabilities of ship-owners for 
goods after being landed—See BILL OF LAD¬ 
ING. 5 C L.R, 157. 

See BOTTOMRY BOND. 5 B.L.R. 253. 

Misdescription in charter party as to tonnage 
of—, whether renders voidable the contract to 
charter the ship -Indian Contract Act, ss. 14 
19—See Charter party, 14 B. 241. 

Bill of lading—Delivery of cargo not condi¬ 
tional on payment of freight-Insolvency of 
charterer—Right of Captain of—To retain 
cargo for freight due—See CHARTER Partt 
2 M.H.C. 88. 

See CONTRACT-Breach of Contract. 

1 Ind. Jur. N.8, 131. 

See Contract—Conditions precedent 

2 B.L.R. O.c. 127. 

Suit for profits of a Jurisdiction— See CON¬ 
TRACT ACT, 1872, s. 265, S C. 1011 = 10 C.L. 
B. 606. 

Suit for damages for collision—Arrest of ship 
—Deposit of security—Application for arrest in 
another suit-Sce Damages -Damages Suit 
FOR, 15 B.L.R, App. 3. 

Uoseaworthiness of-See DAMAGES—Mis- 
CELLANEOUS, 6 B.L.R. App. 20. 

Loss by collision of ships, suit to recover 
damages for, an action in tort—See LIMITA¬ 
TION ACT, arts. 36 and 49, U B. 133. 

Plaint originally preseoted against owners of 
ship, whether could be subsequently amended 
by joining ship as defendant—S^e PLAINT— 
AMENDMENT OF PLAINT, 12 B. 237. 

Contract by agenton behalf of Captain and 
owners of ships then in the roads—Liability of 
agent—See PRINCIPAL AND AGENT—DUTIES 
AND LIABILITIES OF AGENTS, 7 M.H.C. 82. 

Suit by owners for sum realised by sale of 
ship—Abandonment of French ships to French 
consul Principal and agent—See RIGHT OP 

Suit—Miscellaneous, Bourke O.C. 112 . 


See Salvage, 2 Ind. Jur. N. S. 139, 17 C. 
84« 

Right to share in, without registered bill of 
sale—See St. 57 AND 68. Vie., c. 60, 1 M L. 
T. 407 = 29 M-526. 

Vendee of share in—Absence of bill of sale in 
his favour—Right to be registered as owuet— 
fo7 58 VlC., C. 60s. 24, 8 M.L.T, 

Right to refund of earnest-money—Agree- 
mei?t for sale of ship—Failure of consideration 

— t\e Vendor and purchaser — Con¬ 
sideration, 2 Ind. Jur. N.S. 13. 


Shipments. 

(1) Bills of Lading fraudulently stpned.—The 
plaintiffs agreed with the defendant K. M. to 
purchase and ship cotton on account of K. M., 
and to retain the mate’s receipts for the cotton 
so shipped until the purchase-money should be 
paid by K. M. Underjthis agreement the plaint¬ 
iffs shipped 609bales on board the “Teresa.”' 
Before the greater part of the 609 bales had 
been shipped, and before paying for the same 
K.M.. without production of the mate’s re¬ 
ceipts, induced the master of the ship to sign 
bills of lading for the said (609 bales, and in¬ 
dorsed over the bills of lading for 310 of such 
bales to J.C. and Co., bonafide indorsees tot 
value, without notice In a contest between 
the plaintiffs, holders of the mate’s receipts, 
and J.C, and Co., indorses for value of the bills 
of lading of the said 310 bales, it was held that 
the plaintiffs were entitled to the possession of 
^6 310 bales to the exclusion of J. 0. and Oo. 

Rajaram Govindram and narandas 
Molchand V. M. B. Brown, m. Donald. 

andkarsandas Madhavdas, 7 B.H.C O.C. 
9T * 

See Contract—Construction of con¬ 
tracts. 17B. 129. 

July, August—Meaning of—See CONTRACT' 

—Construction op Contracts, 13 B. 15 . 

At monthly intervals — Construction—See 
Contract act. s. 39. is M. 63=4 M.L.J. 
i71« 

Sec Sale op goods, 17 B. 62. 

Shipping. 

See Bill of lading, 19 B. 639, 

See Mercantile Law, 1 Bom, L.R. 319 = 

23 B. 551. 

Shipping Law. 

(1) —Aferc/ianf Shipping Act—17 and 18 Ftc., 
c. 104, 5 . 207— Discharge of seaman — Discretion 
of shipping master. —The shipping master at 
Bombay has a discretion in not discharging a 
seaman shipped from a foreign port although 
the seaman consents to the discharge, when the 
articles under which the seaman was engaged 
had not expired. J»i the matter of GborQB- 
Lewis, 6 B.H.C. O.C. 42. 

(2) —Act I of 1859, ss. 201 <£ 202—Power of 
l<Kal tribunals to suspend or cancel British cer¬ 
tificate of Master or Male—Necessity for confirm¬ 
ation of order by Government.—The certificate 
of a Master or Mate granted in Britain under 
the provisions of the Merchant Shipping Aot 
(17 and 18 Viot,, c. 104) could be suspended or 
oancelled by a tribunal in India constituted 
under ss. 201 and 202 of Act I of 1859, and no 
oonfirmation of the order by the Local Govern¬ 
ment was necessary. Ex parte HURST, 1 M. 

H C. 270. 

(3) — Duties of master and pilot—Act XII 0 / 
1855, s. 12.—It is a moving of a steam vessel 
within the meaning of s. 12, Act XII of 1855, 
to take it on a trial trip from Masgaon to the 
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Shippiag L&V'-coniinttsd. 

sea and back again and requires the employ- 
mei^ of a pilot. Although the pilot has charge 
of the ship, the owners are most clearly respon¬ 
sible to third persona for the sufficiency of the 
ship and her equipments, the competency of 
the master and crew and their obedience to the 
orders of the pilot in everything that concerns 
his duty, and under ordinary circumstances 
his commands are to be implicitly obeyed. To 
him belongs the whole conduct of the naviga- 
tion of the ship to the safety of which it is im- 
portant that the chief direction should be vest¬ 
ed in one only. There may be extraordinary 
occasions when the master would be justified 
in disobeying the commands of the pilot. If 
from sudden illness or intoxication, he becomes 
incompetent to command, the supreme autho¬ 
rity would revert to the master during the 
period of the pilot’s temporary incapacity. 

Muhamaiad Yusuf v, Peninsular and 
Oriental Steam Navigation Company 

6 B H.C. O.G. 98. 


(4)— Collision — Burden of justifying. - 
When a ship under way comes into collisioi 
with a vessel at anchor exhibiting a prope 
light, it is obvious that she has a heavy burdei 
cast on her to justify her conduct. In the cas 
of a veasel at anchor, there is an obligation 
keep a competent person on watch and it is hi 
duty, not only to see that the anchor light o 
lights are properly exhibited, but also to d. 
everything in bis power to avert or to minimisi 
a collision. (The Clara, 12 Ohio, 200, R. 
£oiDg placed, eDtirely by tbeerfODdous oonduc 
of the vessel under way, in a position of diffi 
culty in which an instant step was imperative 
a competent sailor is entitled to claim a favour 
able consideration for the action which hi 
decided to take, even if it should afterwards 
appear that such action was not the best 
possible. Mary Tug Go. v. British Indi^ 
STEAM Navigation Co., 24 C. 627 p c =24 
I.A. 129=1 C.W.M. 329 = 7 8ar. 167. 

{6}—ShippingLato^Liabililp of ship for faul 
0/ mfot-Porf rules. 1866-Acf XXIIo/ 1855.- 
The ship H. in oharge of a pilot laotiog as harboui 
master) when proceeding across the bow of tb< 
Bhip. 1 8, which was at anchor, to take up a 

colliaioQ with and 
Bhghtly damaged her, and this suit was for 

on aT vvi? Both Bides relied 

eh o* 1865 and the Port Rules of 
1856, the plaintiff contending that tho officer 

Inj Rnf not such offioer of the said Act. 

rpi! defendant that 

WiiW diemisaed with costs. 

Held that a ship is pr»ma facie liable for dama¬ 
ges oooaeioned by aoollisloo resulting from an 
Mtor in judgment of the officer in oharge of her. 
Held, also that a veasel is exempted from liabi- 
my for the fault of a pilot in charge of her 
fltst where a master is authoriied to employ a 
pilot, and is exempted from responsibility if he 
eleota to do so ; and, secondly, where the 
unployment of a pilot is oompulsory, and the 
o^ets of the vessel so employing him are 
relieved from responsibility foe his misoonduofe; 

0. DC—81 


Shipping Law—continued. 

that the legislation regarding the employment 
of pilots and other officers in the port of Cal¬ 
cutta is contained in Act XXII of 1855 and the 
Port Rules of 1856 ; that where no special re¬ 
quisition is made by the port authorities, under 
rules 2 and 7, a ship may mo%-e at her discre¬ 
tion in the port; and that it is unlawful, under 
a. 12 of Act XXII of 1855, to moor a vessel in 
the port without having a port officer on board 
to command ol the ship. In the matter of the 

“Hanover," Bourke. Ad. 19. 


{&)~Shipmenls—Collision—Collision in 2 >ort 
Port Rules, 1856 —Liabililyof ship for damage. 
—The ship T having got adrift in a dark night 
in consequence of a collision, the harbour 
master tried to anchor her. but failing to do so, 
as her cable jammed, finally brought her up 
inside the ship A, which was mooted off the 
llowtah side of the Hoogly, this being the only 
berth the ship T could then secure. The next 
flood swung both ships, and the T fouled tho A, 
damaging hor, and casuing her to part her 
cables, in coosequence of which she suffered 
further damage from subsequent collisions. 
The owners of the A sued the T for the whole 
damage done. The defence was that the 
promovents, by adopting certain precautions 
might have prevented the accident ; that the 
ship T, being in charge of the port authorities, 
was not liable, and that no care or skill on her 
pact could have prevented the accident. Tho 
T did uot allege a liability of any of the vessels 
subsequently collided with. Held that tho 
liability for damages occasioned by collision 
rests, prinia fade, on the colliding vessel. That 
a ship in port is bound to bo prepared for such 
exigencies only as might be expected to arise 
from the circumstances she knew to surround 
her, that is, a ship is protected by the port rules 
from liability lor damage only when it is due 
to the acts or omissions of tho officials in 
charge of her. Held also, that the ship is 
liable for all the consequences occasioned by an 
accident that results from any defect in her 
equipment, or want of care or skill of her crew, 
etc. In the matter of the “THalatta” 
Bourke Ad. 1. Held on appeal that an 
accident to the gear of a ship does not of itself 
alone render her liable for damages for a colli¬ 
sion of which it is a remote occa.sion ; and that 
a ship at anchor in the port should keep alook- 
out, and be ready to take all reasonable means 
for her own safety in an emergency. “THA¬ 
LATTA” V. “ ANNE," Bourke A. C. 87. 

(7)—S/i»ppt>i 9 Law—Collision from bore in 
the river — Inevitable accident. — The ship 
Thames was lying a mere bulk, waiting for re¬ 
pair when a botedriited her stern foremost up 
the river, and she came into collision with an¬ 
other ship. No negligence was proved against 
the master, and the accident was held to be in¬ 
evitable, and no coats were decreed on either 
side. ABOOOLA ROHOMAN MOOSEN v. 
“Thameb,” Boarke. Ad. 21. 

(9)—Damage from collision of two veaulaboth 
being in fault—Suit by oumer of cargo in one 
vessel againal owner of other vessel—Admiralty 
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Shippiog Law— continued, 

jurisdiction—Extent of liability for damages and 
costs. —plaintiffs who were the owners of goods 
shipped on board a patimar sued ihe owners of 
the defendant steamship for damages for the 
loss of their goods which resulted from a colli¬ 
sion which took place at sea between the two 
vessels. Upon the evidence the Court found 
that, at the time of collision, the patimar 
earned no lights at all and was consequently 
at fault, having violated the rules she was 
bound to obey. It also appeared that the de¬ 
fendant steamship “Sivitci” failed to reverse 
her engineb aud that, if she had done so when 
the patimar was first sighted, there would have 
been no collision. In the result, it was found 
that both the ships were at fault and were 
therefore to blame for the collision that occur- 
ed. In a case, like the present one, of a suit 
by the owners of the cargo on one of the vessels 
against the owners of the other vessel for dama¬ 
ges for loss sustained by the collision of the 
two vessels, where both are to blame, the rule 
to be applied has been laid down to be that the 
plaintiff could recover only half of the amount 
of damages from the defendant. The Court 
accordingly ordered that the plaintiffs in this 
case do recover from the S.S. "Savitci” half the 
damages sustained by them. Also, with re¬ 
gard to costs, the proper order in such a suit 
would bo that each party should be made to 
bear their own costs. OOKERDA POONSEY v. 
The S.S. “8AVITRI,” 10 B 408. 

(9)—Bipfrfs and remedies which owners of 
cargo thrown overboard have in a proper case 
of jettison—Lien on cargo saved in conseguence 
of jettison — Eule of contribution for general 
average—Default of master—Right of innocent 
owners—Right of owners of ship. —Each owner 
of jettisoned goods becomes a creditor of ship 
and cargo saved, and has a direct claim against 
each of the owners of ship and cargo, for a 
pro rufa contribution towards bis indemnity 
which he can enforce by direct action. In case 
of a general ship, the owner of goods, sacrificed 
for the common benefit, has a lien upon each 
parcel of goods saved, belonging to a separate 
consignee, for a due proportion of his indivi¬ 
dual claim. In tbecase of the cargo not being 
in his possession or subject to his control, his 
right of lien can only be enforced through the 
ship-master, whom the law of England, 
following the principles of the Lex Rhodia, 
regards as bis agent for that purpose. In jetti¬ 
son, the lights of those entitled to contribution 
and the corresponding obligations of the con¬ 
tributors have their origin in the fact of a 
common danger which threatens to destroy the 
property of them ; and these tights and obli¬ 
gations are mutually perfected whenever the 
goods of some of the shippers have been advised¬ 
ly sacrificed, and the property of the others 
has been thereby preserved. The exceptions to 
' the rule of contribution for general average are 
two in number :—(oJ Where the average loss 
isoccasioDf i by the unseaworthiness of a ship 
at the com.'jQnoement of the voyage and (6) 
where contribution is refused to shippers of 


Shipping Lav— continued. 
deck-cargo when jettisoned. These exceptions 
are, in truth, but limitations on the rule, which 
have been introduced from equitable considera¬ 
tions, Where the jettison of part of the cargo 
was a consequence of the ship's having ground¬ 
ed through the negligence of bee master, the 
innocent owners of the jettisoned cargo were 
entitled to general average contribution ; but 
the owners of the ship were not entitled unless 
their legal relations to the shippers have been 
varied by special contract. (Principles in 
Schloss V. Heriol, 14 C.B. (N.S.), 59—the lead¬ 
ing English authority on the exceptions to the 
rule of contribution on the general average, 
cited, explained and considered) STRANG 
Steel and Co- v, a. Scott and Co., 17 
C. 362»16 I.A. 240, P.C.=S Sar. 338. 

(10) — Captain if agent of mortgagee — Mari¬ 
time law — Loan on boitomry bond for repairs— 
Compensation from shipowner by owners of 
cargo. —The Captain of a ship is not the agent 
of the mortgagee of the ship, to pledge bis 
credit for moneys required for repairs. Where 
the Captain cannot raise funds on a bottomry 
bond for repairs, but has to sell tbe cargo for 
that purpose, the owners of tbe cargo have no 
maritime lien on tbe ship. Their only remedy 
is to obtain compensation from tbe owner of 
tbe ship. MUTHAYA v. MUTHAYA, 5 M. 334. 

(11) —S/iippinp law—Authority of captain to 
bind owners for repairs of ship. —The authority 
of the captain of a ship to bind her owners for 
repairs, and anything incidental thereto, can 
only exist by reason of his being their special 
agent for the purpose, which he will be presum¬ 
ed to be only in particular cases of necessity. 
BAYLEY V. Taruknauth Pobamanic, 
Bonrke, O.C. 263. 

(12) —S/tipping law—Lien on ship for re¬ 
pairs in port—Ship in dock.—k ship in the 
river cannot be said to be delivered over to the 
possession of those who execute repairs ; conse¬ 
quently, no lien arose for repairs done. Secus 
—If the ship bad been under repair in a dock 
belonging to the plaintiffs. 8H1 B GHUNOER 
Dass V. Cochrane, Bourke, O.C. 388. 

(13) —def I of 1859, ss. 55, 56—Owners' 
negligence to furnish funds for repair of disabled 
ship and for wages — Master's right to sue for 
recovery of wages and passage money, —A ship 
whiob was engaged for a voyage from Singa* 
pore to Jeddah and back, was, on tbe return 
voyage, found to seek shelter in tbe Bombay 
harbour owing to heavy weather. Tbe owner 
who was in Singapore was addressed vary often 
to furnish funds for repairs, and for tbe wages, 
of tbe mariners and the master of tbe ship 
being unable to raise funds, the ship was sold 
under ss. 55 and 56 of Aot I of 1659. The 
master, who had been engaged in Singapore, 
sued for recovery from the surplus proceeds of 
the sale, of wages up to the time when he 
could return to Singapore and bis passage 
money from Bombay to Singapore. Beld that 
he was entitled to recover. In re “ THE 
Persia ” Edward Gardner, 6 B.H.C.O.C. 
138, 
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(14)—SA-ipping law — Master's lien on ship for 
wages—Act I of 1869, s. 58.—The master of a 
chip has by Statute (Act I of 1659. s. 58) a lien 
apoD the ship for the recovery of wages due. 
In the matter of the BARQUE “ANNE,” 2 
Hyde 273. 

Shippiog, Uerchant. 


Shoe. V itmnnJ 

Suit for damages for assault—Bea^p^TtAMiU 
See Damages—Damages, Suit fob, 6 C^. 
N. 915. 

Shops. 

Custom of pre-emption on sale of, obtaining 
in Amritsar—See PRE-EMPTION — SUBJECT 
OF PRE-EMPTION, 113 P.R. 1906 = 99 P.L.R. 


See ACT I OF 1859. • 

Ships, Native Passenger. 

See ACT XXI OP 1858. 

See ACT VIII OF 1876. 

Shipping Order. 

(1) —S/iipping order—Construction of .—A 
shipping order authorising the receipt of “ 300 
bales of ootton not exceeding 52 cubic feet mea¬ 
surement at the screw bouse” was construed to 
mean that the measurement by wbichtbe parties 
were to be bound was a measurement at the 
screw-house. Held also that, if the agent of 
the defendants passed the bales there, the 
defendants were estopped from afterwards 
making an inquiry into tbe size of the bales. 
BoHiLizzi AND Company v. Cox, Steel and 
Company, 17 W. R. 845. 

(2) —S/iip—SAippinp order—" Ready to re¬ 
ceive cargo '' construction o/.—The question in 
the present case was what was the true mercan* 
tile construction to be put upon the words 
“ ready to receive cargo ” in a shipping order. 
Held ;—(i) that the object of the shipper in in* 
troduoing such a stipulation as that contained in 
this shipping order is the prompt despatch of the 
goods, (iij that iu order to ensure tbia prompt 
despaton, it is requisite that the ship, on the 
day named in the order, should be ready to 
receive i.e., not only to take on board, but to 
take in and stow away cargo, meaning thereby 
not only the particular guanlum of cargo men¬ 
tioned in the shipping order, but a full cargo 
from, whomsoever offered, (iii) that in order to 
this end, a ship arriving with a fair inward 
cargo must, before or by the day named in the 
order, have discharged some reasonable portion 
of her inward cargo, (iv) that tbe best rule for 
ascertaining what this reasonable portion is that 
a ship arriving with a fair inward cargo, before 
she can be properly said to be ready to receive 
outward cargo under such a shipping order as 
this, must have dieobarged all her inward 
cargo except the quantity requited to stiffen 
her, (v) and that this rule being sufficiently 
clear and praotioal and also beingone generally 
nndoretond and acted on in Bombay, it is 
detitable to establish it as tbe recognized test 
of a ship's being ready or not ready to receive 
oargo, under a shipping order, Taylob t. 
BBmKB, 1 B.H.O. App. 48 

Sblpi, Beglitratinn of. 

\Ali ACT SOP 1841. 


1907. 

Pre-emption on saleof—$«-<? PRE-EMPTION 
—Subjects of Pre-emption. S3 P.R. I9C1. 

“ Show Cause,” Heauiog of. 

(0—A/eatt;«g of "show c.a:isc.”—The words 
"show cause,” wherever they occur in the Civ. 
Pro Code, have been used in their wcll.under- 
stood and technical sense signifying not merely 
to allege cause, nor even to make out that there 
is room for argument, but both to allege cause 
aud prove it to the satisfaction of the Court. 
Dandekar V. DANDBK.ans. 6 B. 663. 

Shroffs. 

Usage of—See NEUOTI.-tBLE In.STRUMENTS 
—HuNDis— General, i B. 23. 

ShrotFiemdars. 

Alienation by Government o: immomorial 
waste lands—Acquisition of such lands by 
Government -Respective rights of Shrotriem- 
dars and Mirasidars to compensation money— 
See ACT I OF 1894. s. 30. 2C M. 271. 

Shurkayan-i-Shiknai. 

Meaning of—Wajib-ul-arz —Construction— 
Sec Pre-emption — Construction of 
Wajib-UL-AFZ, 5 A.L.-J. 5-2=A,W.N. 19C3, 
16=30 A. 77. 

Side-wall, 

Buildings adjoining each other—Right of 
easomeot—See PRESCRIPTION—EASEMENTS 
—HOUSES AND OTHER BUILDINGS, 13 B. 79. 

Signature. 

(1) —Signufare, what is. —When a party to a 
contract signs hia name, in any part of it, in 
such a way astoacknowledgetbat be is the party 
contracting, that is a sufficient signaturo. 
MOHESH LAL V. BUBUNT KUMARBB, 6 C, 
340 = 7 C-L.R. 121. [Appl , G M.L J. 209.) 

(2) —*S*gna<ure, meaning of — Signing of name 
of illiterate executant by attoiher on his behalf 
—Transfer of Property Act. s. 59.— Held that, 
where the executant of a deed is illiterate, tbe 
absence of a mark does not invalidate the 
execution of tbe deed, if some other person 
signs his name ou bis behalf as executant of 
the document in his presence and at his 
request. RAM CBARAN V. BHIKARI LAL, 

12 O.C. 257=8 Ind. Cai. 015. (24 A. 319, 31 
B. 361. R.) 

{S)—To a settled account .— An account to be 
a settled aoooant need not be signed, provided 
it is submitted to the party sought to be made 
liable oo it and he has by words or oondnet 
acquiesoed in its oorreotness. Haji ABDUL t. 
Haji 7 Bom. L.B. 101. 
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Sigaatare—continued. 

(4)— Signature of Rajah. —The signature oi a 
Rajah of the anoient Nuddea family ia valid, 
although without the name of any particular 
iudividual. GUNEE BISWAS v. SREEGOPAL 
Paul chowdrv. 8 W.R. 395. 

f5)— Limitation Act, 1908, s. 19— Signature 
by dictation- —If the debtor dictates to a writer 
to write in the books of the creditor what would 
amount to an acknowledgment, it would save 
limitation though he did not himself write, 
sign, seal or mark the acknowledgment. RAM 
DiTTA V. EHRAHIM-UD-DIN, 122 P.R. 1889. 
[R. (£• D., 132 P.R. 1907 ; R., 16 P.R. 1891.] 

(6)— To a negotiable instrument obtained by 
fraud. —Proof that a signature to a negotiable 
instrument has been obtained fraudulently and 
without negligence on the part of the person 
putting his signature is a good defence to a suit 
by a holder in due course. In such a case the 
person signing never intended to make a 
negotiable instrument, and did not in fact do 
so, as be was not aware that be was signing 
such a contract, {Foster v. AfacX'innon, 4 

L. R.C.P. 704. F.) T. M. Narainaswamy 
IYER V. AGA RAJAHALLI KHORSANEE, L.B. 
R. 1893—1900, 412. 

In account books—Effect—i’ec ACKNOW¬ 
LEDGMENT, 7 M.L.T, 84 = 5 Ind. Gas. 756. 

On a memorandum of association, effect of— 
See ACT VI OF 1882, s. -15, 7 Bom. L.R. 291. 

See Mad. act VIII of 1865, s. 15, 6 M.L.J. 
192. 

Arbitration—Omission to fix time for making 
of award—Of arbitrators — See AWARD, 18 

M. 22. 

Award of arbitrators directing partition, 
signature of parties by way of assent to— 
Chargeable as instrument of partition— See 
AWARD, 9 B. 50. 

On creditor’s accounts—No new cause of 
action—See Cause of action, 2C.P.L.R. 
40. 

Of plaint by unauthorized person but subse¬ 
quently authorized—See Civ, Pro, CODE, 
1908, s. 85, 25 A. 635 = A.W.N. 1903, 189. 

See Civ. Pro. Code, 1908. 0. V, rr. 24, 29, 
4 B.L.R.O.C. 51. 

Person signing memorandum of association 
of company, statutory liability of, when com¬ 
mences—Signature whether could be withdrawn 
before registration— See COMPANY—ARTICLES 
OF ASSOCIATION AND LIABILITY OF SHARE¬ 
HOLDERS, 12 B. 311. 

See CONTRACT-ALTERATION OF CON¬ 
TRACTS, 8 B.L.R. 305. 

See Deed—Cancellation of Deeds, 30 
C. 433. 

See EVIDENCE—MISCELLANEOUS DOCU¬ 
MENTS, 9 W.R. 450. 

Comparison of—See EVIDENCE—MISCEL¬ 
LANEOUS, IM.H.C. 164. 


Slgoatope— conefuded. 

See LIMITATION ACT, 1908, s. 19. 5 6. 88r 
6 B. 89, 145 P.R. 1889, 16 P.R. 1891. 

Wbat amounts to signing—See LIMITATION' 
ACT. 1908, s. 19, 18 B. 586. 

See Limitation Act, 1908. art. 64, 2 C.P. 
L.R. 40. 

Mortgage by illiterate man—Signing of mort¬ 
gagor’s name by scribe—Validity of signature— 
See Mortgage—General, i6 C.P.L.R. 45. 

See MORTGAGE—Foreclosure, 16 P.R. 
1888, 1885 P.R. 1899, F.B., 84 P.R. 1890. 

Test of genuineness of—See MORTGAGE- 
REDEMPTION, 3 Ind. Cas. 291. 

Plaint presented within time—No—of plain¬ 
tiff in plaint—Return of plaint and re-presenta- 
tion within time fixed — Limitation — See 
plaint—RETURN OF PLAINT, 6 M.L.J. 213. 

Necessity for plaintiff’s signature in plaint 
—See PLAINT—Verification and signa¬ 
ture. 16 C.P.L.R. 103. 

Appearance of signatures — Neither party 
applied to have originals transmitted or to have 
photographs taken of them—Evidence in favour 
of will—See Probate and administration 
ACT, 19C. 65 = 18 I.A. 132, P. 0. 

Omission to take signature of person admit¬ 
ting execution of document—Validity of regis¬ 
tration—See Registration act, 1908, ss. 
58,87, 4 A. 40=A.W.N. 1881, 78. 

Reoeiptsfor rent—Comparison of—Credibility 
of evidence—See SPECIAL OR SECOND APPBAL- 
— GROUNDS of appeal, Marsh, 322=2 
Hay 421. 

By mark—Attestation— See SUCCESSION 
ACT, 1365, 8. 50.13 B.L.R. 392. 

Impression of facsimile of testator’s—on 
will—Validity—Sec SUCCESSION ACT, s. 60k 
25 0. 911 = 2 O.W.N. 642. 

See Succession ACT. 1865, s. 50, 27 0. 
169. 

Refusal to put, on a summons— See SUM^ 
MONS, 7 Bom. L.R. 169. 

Of mortgagor—Mortgage signed by soribs on 
behalf of illiterate mortgagor—Such signature 
invalid—See TRANSFER OP PROPERTY ACT, 
1882, s. 59, A.W.N. 1899, 196. 

Wbat is the meaning of—and how is it to be 
effected—See TRANSFER OF PROPERTY ACT, 
s. 59. 4 O.L.J. 41 = 33 C. 861. 

Presentation of appeal—Limitation in 
vakalat—See TRANSFER of Property Act; 
1882, ss. 67, 96.97. 26 A. 14 = A.W.N. 1903, 
177. 

I 

Sikhs. 

The term “Hindu” includes “ Sikhs”— See 
Probate and Administration act, 188L 
8.2,310.11, P.O. = 30 LA. 249=7 O.W.N". 
895 = 5 Bom. L.B. 846=13 M.L.J. 381=84 P. 
R. 1903=136 P.L.R. 1903. 

See Will—Execution, P.L.B. I900i p* 
251. 
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«lkbUiD. 

(1) Marri^e—Custom'—Jat is a Sudra,—Sis 
marriage viiih Mahomedan woman converted to 
Sihhism —Sikhism a proselytising religion— 
Sikh tenants and customs—Conversion oi a 
born Mahomedan to Sikhism —Status tn law — 
Ceremonies of conversion—Marriage—Strict 
principles of Hindu Law inapplicable to Sikhs 
—Presumption of validity of marriage—Burden 
of proof—Form of cbaddt andazi—AraiDS when 
converted become Sudras—Jn^^rtruirruu^e.—Sikh* 
ism has at all times been a pcoselytisine reli- 
gioD and has sought converts not only from 
Hinduism but also from “outlandish” reli¬ 
gions such as Islamism and Christianity, and 
Bttoh converts are recognized as Sikhs by the 
Sikh community. There is no a priori legal 
or customary bar to the conversion of a Maho- 
medan man or woman to the Sikh faith, and 
such a convert after initiation becomes a Sikh, 
and even a Singh, provided, in the latter event, 
that the initiation has been effected by the 
pahul system of baptism instituted by Guru 
Gobind Singh. In the case of the conversion 
of a woman to Sikhism, the simple ceremony 
of initiation as distinguished from the mere 
elaborate one of pahul, is sufficient for her 
adoption of Sikhism, so as to give her the status 
of lawfully marrying a Sikh or Singh. The 
Sikhs have no written law, their social 
iostitutioDS being regulated by rules, which 
are rules of Hindu Law, modified by 
• oustom, and further their forms of marriage 
are different from those of Hindus in general. 
Strict principles of Hindu Law are inapplicable 
when the Courts have to deal with the validity 
of marriages among Hindu Jat Sikhs oi the 
Punjab, as the Jab Sikhs bold liberal views 
upon (his question and are disposed to extend 
recognition, as far as they possibly can, to all 
permanent unions between a member of their 
oommunity and a woman of another caste ; and 
marriage between a Jat Sikh male and a 
Brahman woman, which would undoubtedly be 
invalid under Hindu Law, and one between a 
Sik Sodbi Khatrl and a woman converted from 
Islam to Sikhism have been held valid. (SO 
P.R. 1896, 78 P.R. 1897. 87 P.R. 1898, 60 P. 
B. 1900, 79 P.R. 1910-116 P.W R. 1910. 65 

P.W.R. 1911, 72 P.R. 1908 = 
47 P.W.R. 1906, R.) Where a Hindu Jat 
SiDgh obtftins diyorcofot AMftbomedftD woman 
from her Mahomedan husband with the object 
of making her his lawful wife, and certain 
oeremoDiee of initiation into Sikhism and 
marriage by ehadar andasi are solemnized, the 
woman taking a Sikh name thereafter and 
living and oo-habiting with her new husband 
np to the time of his death, tbeee facts per $e 
raise a presamption of the validity of the 
marriage, and the bdrden of proof that the 
marriage wbioh aotnally took place was invalid 
in law It uodoubtedly on the party impugning 
the Mme. (18 M.I.A. 166, 99 P.B. 1888, Fj 
Formalitiet are not neoessary to oonetitnte a 
▼nlid marriage between Jati, and the informal 
oatamooy of ehadar andasi ie regarded a well 
■IjUiRhad form of marriage. (88 P.B. 1^. 

1680, 88 P.B. 1696, 78 P.B. 1667, B.) 


Sikhism—conefudsef. 

Arains were originally Hindus ; and by his 
becoming a Hindu or Sikh an Arain must be 
deemed to become ipso facto a Sudra, and 
among Sudras intermarriage between sub-castes 
is unquestionably valid. Dalip KauR v, LAL 
Kaur. 41 P.W.R. 1913=100 P.L R, 1913 = 18 
Ind. Cas. 930 = 99 P.R. 19l3. (36 P.R. 1S95. 
72 P.R. 1908=47 P.W.R. 1908, lU P.W.R. 
1908 = 57 P,R. 1909. R.) 

Sikkim. 

Political Agent's Court at—Decree if may 
be executed in British India—Sre CiV. Pro. 
Code, 1908, sb. 43 , 45 , is C.W.N. 992. 

Silence. 

(1)— Silence—Inference from. —In restingon 
silence as to a particular matter as a legitimate 
ground of inference regard must be bad to the 
circumstances ; it must be considered whethoi 
there was any occasion for words, and any 
reasonable explanation of the silence. CHn.A- 
BILDAS V. Dayal MOOW.ii, 6 Bom, L.R. 937. 

When operates as estoppel—See BEN. ACT 
VIII OF 1885, s. 171, 6 C.L.J. 601. 

No fraud—See Limitation act, 1908, 

8. 18, art. 10. 73 P.R. 1885. 

Silver Bars. 

Railway Act—Loss of, in transmission— 
Deolaratioo, nature of—Liability of Company 
—See Railway Company, 5 M. 208. 

Sindh, 

Bombay Law—Applicabilitv to Sind—See 
Hindu Law—Inheritance’ 2 S.L.R. 59. 

Slodh CoQFts, 

See BOM. ACT XII OK 1866. 

Sindh Incumbered Estates. 

See BOM. ACT XX OF 1881. 

See Bom. act XX OP 1896. 

Sindh Laod Revenue Code. 

( 1 ) Land Revenue Code, s. tQ—Grant to suoces- 
sors in title oi registered oxoyver—ljature^ 
Rights of real owner ^—Where laode oozniDdlly 
(orfeited ttoder e, 56, Land Kevenue Code, 
were granted to tbe appellant on the ground 
that they were the sons of tbe last registered 
owner :—Held, that there was no fresh grant 
to them hut only a restoration to those persona 
who bdoauae their father’s name appeared as 
the registered owner, were presumed to have 
been tbe owners prior to the (orfeiture.*-^HsM, 
also, that, by availing themselves of tbe posi* 
tion created by the fact of their father l^ing 
registered as owner, appellants gained an 
advant^e io derogation of the rights of tbe 
cespondents and must be compelled in equity 
to forego (hie advantage and restore the pro¬ 
perty to the real owners. Obbtokal Belu* 
MAL BIBUMAIi BAOCHAND, 2 B.L.B, 88. 

(80 B. A66,1 B. Ls B. 142, F.) 



491 


THE ALL INDIA DIGEST. 


492 


Stndha Jats. 

(1 )—Sindhu Jats of tlie Muktsar Tahsil—Gift 
by childless proprietor to wife's brother-~~Validity 
— Custom. — Held, that it was suSioieatly esta* 
blisbed that among Sindbu Jats of the Mukt* 
sar Tabsil, a childless proprietor cannot, in the 
presence of a brother, make a gift of ancestral 
land to a total stranger such as his wife's 
brother. Bhan SINGH v. KHAZAN SlNGH, 
20 P.R. 1880. (16G P R. 1879, R.) [Cited. 120 
P.R. 1886.] 

Siagiog. 

Erolusive right of— Injunction—5ee IN¬ 
JUNCTION — General, 7 Ind. Gas. 558 = 8 
M.L.T. 379. 

Sirdar. 

Decree passed br Political Agent’s Court 
against—Execution against heirs of Sirdar who 
was dead—Civil Court—Jurisdiction— See CiV. 
Pro. Code, 1908, ss. 3Gand 37. 17 B. 162. 

Decree bj Court for Sirdars—Execution 
thereof in Subordinate Judge's Court against 
heir of sirdar—See EXECUTION OF DECREE 
—Mode of Execution, 3 B. 42. 

Sir Land. 

(1) — Mere entry in Revenue records us seer 
land, does not make it so—'Meaning of seer land. 
—The mete entry in the revenue records of 
laud as teer will not make it seer Uud. Seer 
laud ia land which at some time or other has 
been cultivated by the zemindar himself, and 
which attbough he may from time to time for 
a season demise to shikmees, be designs to 
retain as resumable for cultivation by himself 
or bis family whenever bis requirements or 
convenience may induce him to resume it. 
BUDLEY V. BUKHTOO. 3 N.W.P. 203. 

(2) — Share in estate —Possession—Seer land. 
—The possession of a share in an estate may or 
may not be accompanied by the possession of 
seer ; as a sharer in an undivided village which 
is not held beegahdan may increase or dimiuisb 
the extent of seer without increasing or dimi¬ 
nishing the extent of bis additional share; so 
if be pleases he may give up his seer altogether 
and yet remain in possession of bis share in the 
estate. Toolsee Ram v. nahar Singh, 
3 N.W.P. 43. 

(3) —Possession o/, by ordinary ryot for long 
time—Liability to ejectment at will of landlord. 
—A ryot whose holding consists entirely of sir 
land cannot, by mere length of possession, ac¬ 
quire any higher status than that of an ordi¬ 
nary tenant liable to be ejected at .the will of 
bis landlord. SatyanaND GaONTIA v. BAI- 
BAOl 8AHU, 13 C.P.L.R. 71. (12 C.P.L.R. 
141. Diss.) 

(4) —Recital in kabuliat that land leased 
out is Right to adduce proof that it is not 
sic.—Though a recital in a kabuliat that the 
land leased out is sir-land may have the force 
as an admission it does not amount, to an es¬ 
toppel so as to prevent the tenant from proving 


Sir Land—concluded. 

that the land is not sir. NaraIN BALEBISHNA 
GURAO V. Yado Rao, 14 C.P.L.R. 87. (19 
I.A. 203. R.) 

(5) —Safe by a proprietor of his share — Ac¬ 
ceptance by him of occupancy tenancy from 
purchaser — Rosilton of such ex-proprietary 
tenant. —Where sir-land is held severally then 
each proprietor is the landlord of the land so 
held by him. If a proprietor sells bis share 
and subsequently becomes an occupancy tenant 
of the very land held by him his position is that 
of a tenant from the purchaser aod not from 
the whole proprietary body. DHONDBA v. 

Vishwanatb, is C.PL.R. 143. 

No express reservation of “ Sir” rights--Sce 

O. P. ACT IX OF 1883, 1 C.P.L.R. 123. 

Ryoti land—Continuous occupation for 12 

years—Conversion as sir-land—Non-occupation 
—Cessation as sir-land — See C. P. ACT XVII 
OF 1889, s. 3 (11) (6). 11 C.P.L.R, 20. 

Sir-land not included in Rent-roll—Suit for 
profits of such land—See U.P. ACT XVIH OF 
1673,8. 14,1 A. 656. 

See U.P. ACT XU OF 1881. s. 7. 8 A. 256. 

Sale of—See U. P. ACT XII OF 1881. ss. 7, 
9, A.W.N. 1888, 128. 

See U. P. ACT XII OF 1881. s. 8, 7 A. 586, 

P. B.= A.W.N, 1806. 134. 

Suit for profits of land — Village expenses — 
Sir land held in partnership by plaintiff and 
defendant—Expenses of cultivation—See U. P. 
ACT XII OF 1881, 88. 93 (A), 140, 7 A. 624 = A, 
W.N. 1885, 129. 

Question whether plaint property was—of 
plaintiff—See DECLARATORY DECREE, SUIT 
FOR — Declaration of title, 13 A. 17= 
A.W.N. 1890, 235, F.B. 

See jurisdiction of Civil Courts, a. 
W.N. 1881, 66, 7 A. 3S8 = A.W.N. 1835, 31. 

Ex-proprietary tenant — Right to trees on— 
See Landlord and tenant — property 
in trees, etc. on leased premises, 9 A. 
88, F.B., 8 A. 467 = A.W.N. 188C, 192. 

Mortgage—Right of mortgagee to bring to 
sale entire rights of mortgagor—See MORT¬ 
GAGE, Sale of mortqaqed property, ii 
C.P.L.R. 133. 

Mortgage of zemindari and Sir lands—Loss 
by mortgagor of proprietary rights—Mortgage 
to be effective against exproprietary rights of 
mortgagor— See MORTGAGF. — MiS CELLANB- 
OUS, 24 A. 533 = A.W.N. 1902, 155. 

Mortgage— See MORTGAGE — MISCELLA¬ 
NEOUS. A.W.N. 1886, 124. 

See Pre-emption — construction of 
WAJIB UL-ARZ, A.W.N. 1884, 103, A.W.N. 
1886, 144. 

See Pre-emption—Miscellaneous. 7 N, 
W.P. 334. 

See Trespasser, 1 A. 446. 

See Vendob AND PDBOHASER—Consider¬ 
ation, 19 A. 35=A.W.N. 1896, 167. 
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Sister. 

Position of, in the line of succession under 
Mitakshara and Maynkha—Hl^DU LAW— 
INHERITANCE, 10 Bom. L.B. 389»32 B. 300- 

See Hindu Law—Inheritance, 2 Bom. 
L R. 721 = 24 B. 563. 

Sister's Son. 

See Hindu Law—adoption, 3 B. 273. 

Adoption of—Customary law—Brahmins— 
See Hindu Law—adoption, 7 M H.C. 250. 

Sivagaoga Sanad of 1803. 

See Res judicata-Matters in issue, 
17 M. 394 = 21 1.A. 93 = 4 M.LJ. 139. P.C. 

Site of House, 

Adverse possession of—Suit in respect of— 
Limitation—See LIMITATION—GENERAL. 7 
M.L.T. 309. 

Skin. 

Suit to recover price of skins of animals— 
Jurisdiction—See OlV. Pfio. CODE, 1908, 0. 
XVI, r. 14, 169 P.L.R. 1911, 

Blander. 

See Defamation. 

See Libel. 

{\)-^Slan<Ur—English and Indian Law .— 
Thearti&oial rule in England whereby suits for 
oral defamation are restricted to three classes, 
viz., wbere the words impute tbe commission 
of a criminal offence, where they impute being 
subject to contagious disease and where they 
convey a charge ol misconduct in business, 
does not prevail in India, and in this country 
tbe language used by the defendant imputing 
moral misoonduot to tbe plaintiff is actionable. 
But in the absence of proof o! substaotial loss 
having resulted from such language, tbe plaint* 
iff can get only nominal damages- SAOAR 
Ram V. Badu Bam, l A.L.J. 102. 

(2)— Omitsion of mere courtesy—No slander. 
—The omission of a mere courtesy cannot be 
taken to be equivalent to slandering or libel* 
ting a man. and is not an aotionabls wrong. 

8bi Raja Bitarama Krishna Ratadappa 

RANQARaZ BAHADUR GaRU V, SRI RaJA 

Sanyabi Razu Fedda Baiayara Simhulu 
Bahadur Gabu, 8 M.H.C. 4. [r., lo a, 
425.] 

(8)— Slander — SpecialdamagS” Words action' 
able per se.—While 0 was giving his evidence 
in open Court, io a suit of A against B. A, with 
tbe object of induoiog the Judge to dislwlieve 
O'a testimony, said to the witness that be was 
A drunkard* Held that the words were action* 
.able without proof of speoial damage. Bbi 

Kant ROY V. batcowri bhaha, a c.l.b. isi. 
. £F., 12 0* 109, 8 O.L.J. 140; dppr., 10 A. 426: 
0. 668, 7.B.] 

{i)—Defamation — Mere abuettw kmi/uage 
**liJtoUw aeiionabU mithoui proof of special 
nitwiaji—JlfpHwKtonip/ English Oomman Law 


Slander—continued, 

in Calcutta — Charter of VilQ—Art. 25, Limi¬ 
tation Act, 1977 —For mental distress caused 
by an insult, no damages are recoverable. (26 
0, G63, F.; ^if^tnson v. Downton, (1697), 2 Q. 
B. 57, Lynch V. Knight (1961), 0 H.L.G. 577, 
598, 12.) Mere use of slanderous words, im¬ 
puting uochastity to a woman, is not action¬ 
able by itself in Calcutta, without allegation 
and proof of special damage. (26 C. 653, F .; 8 
M. 175, Discussed ; 7 Bom, H.C.A.C. 17. 10 A. 
425, 456, 2 C.W.N. 123, K.) Tbe Common 
Law of England, as it prevailed in 1726, applies 
to natives of India within the limits of Calcutta, 
except in so far as it has been modified by tbe 
Legislature, or, wbere it is shown to be unsuit* 
able to this country. (9 il I A. 367, 426. i2.). 
An action for slander is only maintainable in 
Calcutta by virtue of the introduction of tbe 
English Common Law by the Charter of 1726. 

bhooni Money Dosske v. natobar Bis¬ 
was, 28 C. 492 = 5 C.W N, 659. (9 M.I.A, 387, 
R.) [D., 34 C. 48 = 4 C.L.J. 388. 4 C.L.J. 
390. U.B.R. 1905, First Quarter, Tort—Defa¬ 
mation, p. 1.] 

(b)—Whether actionable without proof of 
special damage — Damages, amount of. question 
of fact—Second appeal -—Where tbe abusive 
language used is such that, having regard to 
tbe respectability and position of ibe person 
abused, it is calculated to outrage bis feelings 
or lower tbe estimation in which he is held by 
persons of hie own clabs and so bring him into 
disrepute, tbe elandrr is actiooatle without 
proof of special damage. A charge of adultery 
against a respectable man is such a slander. 
Tbe qufstiou of tbe amount of damages is a 
question of fact and it is not open to the High 
Court to interfere in second appe.al upon a ques¬ 
tion like that. JOGBSWAR SaRMA V. DlNA- 
UAM Sabma. 3 C.L.J. 140. [2<'., 4 C.L.J. 388 

= 34 C. 48; B., 4 C.L.J. 390.] 

(6) —Slander by several persons—Separate 
suits —Libellous words — Special damage -— 
Each person sued for a verbal slander is res¬ 
ponsible for ooly what be himself has uttered, 
and the plaintiff is not entitled to bring him 
before tbe Court while be ie proving bis case 
againet another defendant for that for which 
the first defendant is not himsell responsible. 
But in libel, each person is liable for the entire 
publication, and therefore they may be proper¬ 
ly sued together. It is doubtful whether the 
words “ You are a drunkard, thief, cheat and 
the paramour of your bister-in-law, you bastard” 
applied to a Brahmin are libellous per se with¬ 
out proof of special damage, NlLMADHUB 

Mookebjeb v. Dookberam Khottah, 18 
B.L.R. 161. [F., 26 0. 653. 4 L.B.R. 50; 
R., 8 M. 175, 10 A. 425.] 

(7) —Siander— Special damage —Joinder of 
defendants.—ho action for slander may be 
brought jointly against several defendants wbere 
tbe words ipo^n are not actionable per se, but 
only become so by reason of tbe special damage, 

i wbiob is the result of tbe conjoint actioa of qll 



495 


THE ALL INDIA DIGEST. 


496 


Slander—conitntted. 

the defendants. WOOZBERONNISSA BiBEE v. 
8 y£d Mahomed hossein, 15 B.L.R. 166, 
Note. 

(&)—Slanderous imputation against wife — 
Right of htisband to sue for damages—Special 
damage,—TUhe distinction between slander and 
defamation, which prevails in English law, is 
one %vhicb has not oeen adopted by Courts in 
India. There is no rule of law in force in this 
country which prevents a husband suing in his 
own name for damages for a slanderous impU' 
tation against his wife’s chastity or modesty 
without proof of actual damage ; and an impu¬ 
tation of this kind when published with such 
particularity and precision, that, having regard 
to time and place, it may well create a reason¬ 
able apprehension in the mind of the husband 
that his reputation is injured, and thus infliot 
on him the pain consequent oo such a belief, is 
actionable per sc. (I M. 383, D. :8M. 175. 12 C. 
424, 140 P.R. 1882, 22 P.R. 1884. Cr., 33 P.R. 
1867 Cr., R.) Where a plaint alleged that the 
Isc defendant made and the 2nd defendant cor¬ 
roborated at the making of a distinct assertion, 
made deliberately with intent that it should be 
believed, that the former was in the habit of 
committing adultery with plaintifi'e wife, 
plaintiff could claim damages from the joint 
authors of the report even if the plaintiff was 
not actually put out of caste, or even com¬ 
pelled to put away bis wife in order to escape 
expulsion, as an immediate consequence of the 
spreading of that report. AJUDHIA PARSHAD 
V. SHIBBU Mal, 27 P. R. 1889. 

(8-a )—Imputation of unchastity against wife 
—Ber right to sue without proof of actual 
damage—Slander by one confirmed by another 
—Liability of both to be sued in one action.— 
A wife can sue for slanderous imputation 
against her character even without proof of 
actual damage ; and where the slander com¬ 
plained of is said to have been uttered by 1st 
defendant in the presence of the 2nd defendant, 
and to have been confirmed on the spot by the 
latter, the repetition of the slander by both 
defendants is so connected as to make them 
joint tort-feasors, liable to be sued in one action. 
MUSSAUUAT CHHATI V. SHIBBA, 27 P.R. 
1689, Note. 

(9) — Whether actionable without special 
damage—Statement of witness, when privileged 
—Imputation of unchaUilyto a woman—Action 
by her brother, if and when maintainable. —Pot 
a statement, imputing unchastity to plaintiff’s 
sister: Held, that a suit by plaintiff for dama¬ 
ges for the slander was not maintainable inas¬ 
much as the words were neither defamatory of 
him nor bad they caused him any injury. 
Ilarington, J. —What a witness says in the 
course of bis examination is privileged even if 
irrelevant but no witness is entitled to claim 
privilege for a slanderous statement wantonly 
made, which is neither an answer to any ques¬ 
tion addressed to him, in examination or cross- 
examination nor has any connection at all with 


Slander — continued. 

the case under trial. GlRWAR SiNQH v. SIRA- 
MAN Singh. 9 G.W.N. 8i7»2 C.L.J. 396» 
32 C. 1060. (1 M. 83, 18 M. 250. 1 Agra 264, 

11 A. 104, 5 B. 580, R.) [4ppf.. 4 C.L.J. 

390.] 

(10)—Slander—Damages —Suit in 77tofussil 
between Hindus.—Where, in a suit for damages 
for verbal abuse, brought in the mofussil out¬ 
side the Presidency Town of Bombay, the 
parties were Hindus, the rule of English law, 
that no suit will lie for damages for verbal 
abuse without actual injury or damage, did 
not apply, and the suit had to be decided accord¬ 
ing to Reg. IV of 1827, s. 26. KashiraM 
valad Krishna v. Bhadu Bapuji, 7 B.H.C. 

A. C. 17. [R., 8 M. 175, 10 A. 425 = A.W.N. 

1888, 157, 26 C. 653=»3 C.W.N. 651 ; D., 28 

C. 452=5 C.W.N. 659.] 

(Ill—Ahusiue language—Injury to person’s 
feelings—Right to recover damages. —It was 
contended, in this appeal against the decree of 
the Principal Sadder Ameen awarding damages 
for the abuse of the plaintiff by the defendant, 
that, as no direct injury resulted, no damages 
should have been given, but the High Court 
was of opinion that the question as to the 
amount of injury inflicted by the abuse was 
also within the province of the Judge to decide, 
and that injury might result to a man’s feel¬ 
ings such as would entitle him to damages. 

Shaikh Tueee v. Shaikh Ehoshdel Bis¬ 
was, 6 W.R. ISl. C^’.. 7 B.H.C. 17, 6 B.L. 
R. App. 99. 8 M. 175, 12 0. 109 ; R., 8 W.R- 
256, 10 A. 425 = 6 A.W.N. 157. 26 0. 653, 
F.B.] 

(12) —Jarisdiefion—Ciuif Court—Suit for 
damages for mere abuse. —An action does lie in 
the Civil Court for damages on the ground of 
mete abuse. OSSEBMOODDEEN v. FUTTBH 
Mahomed, 7 W.R. 2S9. [R., lO A. 425=8 A. 
W.N. 157, 26 C. 653, P.B.=3 C.W.N. 551.] 

(13) —S«if fo recover damages for abuse- 
jurisdiction. —AsuitjfoE recovering damages for 
abuse will lie in the Civil Court. KALI EDMAR 
Mitter V. Ramgati Bhattacharjbb. 6 

B. L.R. App. 99=16 W.R. 84, Note. (1 W.R. 

19. 6 W.R. 151, F.) [F., 16 W.R. 83, 12 C. 

109; R.. 10 A. 425, 26 0. 653, F.B., 3 

C. W.N. 551.] 

(14) —Abusive language, action whether main' 
tainable for damages /or.—This was a suit for 
damages, the plaintiff alleging that the defend¬ 
ant abused him, and thereby injured him in 
character and reputation, as well as in his pro¬ 
fession as a mooktear. The Judge found that 
the subject-matter of the plaint did not consti¬ 
tute a cause of action and therefore rejected it 
under s. 32. Act VIII of 1869. His finding was 
held to be opposed to the decisions and clearly 
wrong. The Court, in such a case, should de¬ 
cide upon the extent of injury done to the ap¬ 
pellant. It does not follow, because a man’s 
professional position or gains are not injured by 
the abuse received by him, that his feelings have 
not been injnred and outraged, and an action 
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is therefoie maintaioable for damages in such 
a case. GOUR Chundbr Putebtundbe v. 
MB. A. L. CLAY. 8 W.R.256. CJ’..7BH.C. 
17 ; 2?., 8 M. 175, 12 0. 109, 10 A.426=A.W. 

N. 1888, 157, 26 0. 653, P.B.=3 C.W.N. 
551.] 

fl5>—Torf— Abuse—Damages—Right to sue 
—Criminal procudings. abstnceol. —Failure on 
the part of tbe plaintifi to inatitute criminal 
prooeediog against the defendant for abusive 
^ords used by him, does not deprive him (plaint* 
ifi) of his right to bring a suit in tbe Civil 
Court for damages. SbeenatH MOOKERJEE 
V. KOMULKuRMOKAR, 16 W.R, 8S. [R.,8 

M. 175,10 A. 428 = A.W.N. 1888, 157, 26 C. 
653 = 3 C.W.N. 551.] 

(16)— Words used by Judge whilst trying case 
in Court—No action for slander maintainable 
against Judge. —An action for slander cannot 
be maintained against a Judge for words used 
by him whilst trying a case in Court even 
though such words were alleged to be false, 
malicious, and without reasonable cause. 
BAMA\ V. SUBRAUAKIA AlYAR. 3 H.L.J. 94. 

See Damages—Damages, Suits for, 8 
M. 175. 

See Jurisdiction op Civil Court, W.R. 
1864,269, 302. 1 W.R. 19. 

See MASTER AND Servant. i3 ji. 34. 
Slander of Title. 

(1)—Slander o/ title — Cause of action — Dam¬ 
ages—CounUrf tiling trade mark—Allegation to 
Ike Collector oj Customs—Dslention of goods 
in consequence by the Collector—Action of 
Collector, whether a judicial proceeding — 
Merchandise Marks Act (IV of 1889).—There 
were allegations in thn plaint, (a) that the 
defendants were interested in putting a stop to 
the sale of goods imported by tbe plaintiff, 
-(b) that, when the same were in the Calcutta 
Customs House, tbe defendants, with intent to 
in)Ure tbe plaintiff, bad falsely alleged to tbe 
Collector of Customs that tbe marks on those 
goods were an imitation of somebody cLse’s, 
(c) that the defendants had thereby induced the 
Colleotor to detain the goods in she Customs 
House and had also persuaded and induced tbe 
Colleotor to make an ex parte order that the 
plaintiff’s marks were a fraudulent imitation, 
and (d) that in oonsequenoe the plaintiff had 
suffered special damage. Beld, that tbe plaint 
did diaolose a oauee of action and should not 
have been rejected. Maclean, C.J.—This 
was virtually a ease of slander of title and in 
order to succeed, tbe plaintiff had to show that 
the statements of the defendaots were false, 
malicious and that he had suffered special 
damage. Here, though malioe had nob been 
•peoifioally pleaded, it was undoubtedly to be 
implied from the allegatioos {a) and (b). In 
any case, the suit should not have been dis¬ 
missed on this aooonnt, but tbe plaintiff ought 
to have been allowed to plead tpeeial damage. 
: ]JSak, /«— No question arose in ibis ease aa to 

O. IX—88 


Slander of Title— concluded. 

the legality of tbe Collector’s action. More¬ 
over, the finding of the Colleotor was not a 
Judicial act, and the plaintiff was entitled to 
disregard it, so far as bis right to sue in the 
Civil Court was concerned, and he was not 
bound to move the higher executive authorities 
to have the finding set aside. NEMI CHAND 
V. C. w. Wallace. 10 C.W.N. 107 = 4 C.L.J. 
266. 

See Civ. Pro. CODE. 1908, 0, XXI. rr. 66 
and 70,1 Bom. L R. 220 = 23 B. 759. 

Slaughter-house. 

Public slaughter-house—Obligation to take 
out special license to slaughter animals there 
-See Mad. Act IV op 1884, ss. 191, 192, 194 
and 195, 2 M.L.J. 206. 

See Nuisance, 106P.R. 1888. 

Slave. 

Succession to emancipated slave — See 
Mahomedan Law—Inheritance, 3 B. 422, 

P.C. = 6I.A. 137 = 5 G.L.R. 11. 

Slavery. 

See ACT V OF 1843. 

See Mahomedan Law—inheritance, 
3 B. 422, P.C. = 6 I.A, 137 = 5 C.L.R.ll. 

Slope- 

Owner of a, can sue to remove on encroach¬ 
ment on a slope—See Maxim, 2 Bom, L.R. 688. 

Small Cause Court. 

This circular deals with Small Cause Court 
Houses. Cir. No. 28, dated the 25th Novem¬ 
ber 1865, 4 W. R. Civ. Cir. Order, p. 3. 

This circular deals with tbe inquiry as to 
the appointment of clerks of the Small Cause 
Courts and their duties. Civ. Cir. Hemo. 
No. 5. dated 16ih March 1872. 17 W.R.H.C. 
Rul. & Ore, 3. 

Small Cause nature, suit of—Whether suit 
for ‘ begat ’ is a— See 0. P. ACT XVIII OP 
1881, 8. 4 (31, 6 N.L.R. 117=8 Ind. Cas. 276. 

Power to make up deficiency of Court-fee— 
Power of Registrar of, to enlarge time— 
ClV. Pro. Code, 1909, ss. 148, 149, 7 Ind. 
Cas. 576. 

Revisional jurisdiction over Small Cause 
Court (Calcutta}—5ee SANCTION TO PROSE¬ 
CUTE, 14 C.W.N. 806 = 6 Ind. Cas. 473 = 37 0. 

I 714. 

Lease—Possession not given as per covenant 
—Suit for recovery of money-Second appeal 
—See LEASE—ZUBPESHGI LEASE, 6 Ind. 
Cas. 704. 

Small OauBe Court Eatabllibmeot. 

Thie oitoular calls for a return showing scale 
of establishment attached to each Small Cause 
Court, Oir. Mo. 18, dated the 11th April 1867, 
7 W.R. OW. Cir. Orders, p. 7. 
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Small Cause Court Judgmeut. 

( 1 )— Civ. Pro. Code, 1882, ss. 203 (0. XX, 
r. 4). 562 (0. XLI, r. 23), 647 (s. 141, new Code) 
—Judgment of Small Cause Court—Revision.— 
S. 203 will Qot eoablo even a Small Cause Court 
Judge to dispose of a case in a maoner which 
gives neither the poiuts, Dor any guarantee that 
be sufficiently understood the cause. The High 
Court, on revision, romanded a Small Cause 
suit for re-trial under the analogy of s. 562 read 
with s. 647, on the ground that the judgment 
of the lower Court did not comply with the 
provisions ofs. 203. MALIK RAHMAT v. SHIVA 
PRASAD. 13 A.833=A.W.N. 1891. 172. [Diss.. 
12 A.W.N. 160 ; Not F., 6 C.L.J. 527 ; F.. 57 
P.B. 1901.] 

Judge of—Duty to record reasons for finding 
—See Judgment—FORM and Contents, 4 
S.L.R. 17=7 Ind. Cas. 591. 

What the judgment of a—ought to contain— 
Findings on issues—See JUDGMENT—FORM 
AND Contents, 8 O.C. 44, 

Small Cause Court, Mofussil, Jurisdictiou of. 

1. —General. 

2. —Practice and Procedure. 

3 —miscellaneous. 

See Provincial small Cause courts 
ACT, 1887. 

See Res Judicata—Competency of 
Court. 

See SPECIAL OR Second appeal—small 
Cause court suits. 

-1.—General.* 

(1) — Jurxsdictxon—Suit for damages for mali¬ 
cious prosecution instituted under Act XI of 
1865— Dismissal of suif for default —Feodmis- 
sion after introduction of new Act IX of 1887— 
Act applicable to suit.—Where the question was 
whether a suit for damages lor malicious prose¬ 
cution originally instituted under the old Small 
Cause Courts Act XI of 1865 and dismissed 
for default, would, if re-admitted after the new 
Act IX of 1687 came into force, be governed by 
the provisions of the old or the new Act, the 
Cbiel Court held that it was governed by the 
old Act, the suit which bad been dismissed for 
default being only in suspense, till it was 
revived on plaintiff's application ; and that, as 
such order was not final, the suit which bad 
been laid under the old Act could not be held 
to be governed by the provisions of the new 
Act. SANT Ram V. NIHALA, 92 P.S. 1889. 
(IIP.R. 1886. R.) 

(2) —Jurisdiction oj Court—Actual presence 
of defendant not necessary ,—The actual pre¬ 
sence of the defendant within the jurisdiction 


* See the articles in the Ist schedule to the 
present Ptovinoial Small Cause Courts Act. 
1687, as some of the oases that appear under 
this heading are cases decided under the old 
Acts, now DO Idnget law. 


Small Cause Cours, Aiofussll, rjurlsdic- 
tioa of —continued. 

-1.—General— continued. 

of the Court is not necessary if he was dwelling 
there at the commencement of the suit, anda 
temporary dwelling is sufficient to give jurisdic¬ 
tion to a Small Cause Court. ANANTHA 
Narayana v. Periyana Kone, 5 M. H. C. 
101 . 

(3) — Act XI of 1865, s. &—Jurisdiction— 
“ Dwell,'- meaning of. —Prom the words, “ if 
the defendant at the time of the commence* 
meet of the suit shall dwell within the local 
limits of such Court,” as given in s- 8 of Act 
XI of 1865. it is not to be understood that the 
personal presence of the defendant wilhin the 
limits of the Court at the time of the institu¬ 
tion of the suit is a necessary condition to 
make the case cognizable in the Court. If the 
defendant has not ceased to reside at a certain 
place, but retains his dwelling-house there at 
the time of the institution of the suit, be must 
be held to have been dwelling at that place, 
although be may have been temporarily absent 
from his dwelling house. To dwell in a place 
is to have one's permanent place of abode there. 

madho Doss v. sita ram, 3 N.W.P. 121. 

(4) —Small Cause Courts Act, XLII of 1860, 
s. 4 —" Dwelling" — Residence for temporary pur¬ 
pose not '* dwelling ” within meaning of Act.— 
Mere casual presence or even residence for a 
temporary purpose within the jurisdiction of a- 
Small Cause Court, without the intention of 
remaining, was not “dwelling” within the mean¬ 
ing ofs. 4 of the Small Cause Courts Aot, XLIZ 
of 1860. A person who resided at Coimbatore 
had some cultivation within the jurisdiction of 
the Court at Ootacamund and be went there to 
answer a demand against him. Held that be 
could not be said to “dwell ” within the jurist 
diction of the Court at Ootacamund within the 
meaning of s. 4 of Aot XLII of 1660. BAMI- 
natha Pillay & Co. V. Varisai Mahomed 
Ravattan, 2 H.H.C. 304. 

(5) —Act XI of 1865, s. Q—Junsdiclion— 

“DwelZtnppface.”—Where the defendant’s usual 
place of residence is not within the limits of a 
Court’s jurisdiotion, although be has a family 
house there in which hie father lives and 
whiob he occasionally visits, be oannot be 
held to be dwelling within the local limits of 
that Court's jurisdiction, within the meaning 
of B. 8 of Act XI of 1865. GENDU MALHARI 
V. GoviND Atmabam, 10 B.H C. 409. 2 

Bom. L.R. 605.] 

{&) —Mutiny Act, s. 99—'‘Place,” meaning of 
—Residents of Stnchaf and Jallapahar- Dar¬ 
jeeling Small Cause Court—Military Court* 
of Requests. —The word “place” in s. 99 of 
the Mutiny Act is not used in the limited 
sense of a fortified town or fortress. The Small 
Cause Court at Darjeeling has no jurisdiotion 
over the residents of Sinchal and Jallapahar 
who are amenable to the Mutiny Aot ; 
these two places being localities in 
outside the jurisdiotion of the OalduttaSmaD 


•• w 
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ttoa o/—continued. 

1,—’General—confinngd. 

Cause Court, ooly the Military Courts of 
Bequests can take cognisance of actions arising 
in such places. HOSSBINEE v. LIEUTENANT 
Dickinson, 9 W.R. 112. 

(7) “—Acf XI of 1865, 5. 8—I’cr'Di residence." 
—In 8. 8 of Act XI of 1665, it was intcuded 
that the suit should be brought at the place 
where the defeodant had his dwetliog in the 
sense of actual residence. PaoOASa Paray 
V. Hachim Khansamah, 7 W.R. 417. 

(8) — Execution of Small Cause Court decree, 
—A decree ol a Small Cause Uouci, (Molussil) 
could be executed by it, at any place within 
the local limits of the District Court to wbioh 
it is Bubordinaie. The matter should be dealt 
with under ch. XIX of the Code of 1S77, and 
s. 648 has no reference to it. Badan Bebajea 
V. Kala Chend Bebajea, 4 C. 823. 

(0) Suits against military men—Indian 
Army Act {ISai), as. 148. 161—Faiue of suit 
under Rs, Jurisdiction ,—When a suit of 

the kind described io 8. 161 (l) of the Army 
Act, 1881, under Bs. 400 in value, is brought 
againsta defendant being of the class described 
in that section in a Mof ussil Smalt Cause Court 
on a cause of action alleged to arise within the 
territorial limits of that Court, it is sufficient 
■for the piaiotiS to aver that the defeodant is 
within the jucisoiciioo of eome Small Cause 
Court and is not at a place beyooU the terri¬ 
torial Jurisdiction of any Small Cause Court — 
and the only valid plea to suub a suit founded 
on the Army Act, 1881, by such a defendant, 
ie that he is, within the meaning of s. 148 fl) 
of the Army Act, at a place in India bejond 
the territorial jurisdiotion of any Small Cause 
Court, It IS not enough to plead that he is 
within the territorial jurisdiotion of some other 
Small Cause Court, The expression “ within 
the jurisdiction of any Small Cause Court " in 
a. 161 (1) ol the Army's Act, 1881, refers to the 
antecedent words * persona’ and not * action.' 
B. Norton v. major T. Nioholls, ill P. 

R. 1887, P.B (88 P. R. 1879. Overruled,) 
[R., 1 P.R. 1893 ; D., 110 P B. 1890.) 

(lOj—Person ' working for gain ' at a pface— 
Junediciton-Sroaff Cause Courf.-Plaintiff 
sued defendant in the Small Cause Court at 
Simla for goods supplied to him. . Plaintiff 
stated that though the defendant’e head-quar¬ 
ters as a clerk was at Oaloutta. yet for a time 
whioh wae the time ol the institution of the 
suit, the delondant was employed at Simla 
Held that, as aperson •* working for gain ” at 
Simla during the seid month, the Simla Small 
0«use Court bad jaiiediotion in a euitagaioettbe 
defendant. The defeodant remained working 
lor gain for a month, a time quite auffioient to 
•how that he wae not a mere passing traveller 
. MA pdnoB whooould be said to have had during 
f^^w.time agUce (or pa^maneqUy wotkiog ejae- 
KSF appremabla t^e. the defend- 
^ut SwoentiDned to work foe gain at CalontCa 


Small Cnifse Couri, zHo/uss//, Jurlsdic- 
tioa o/— coutinued. 

— 1. —General—continwgd- 

and worked at Simla, ISMAIL Rau v. GRISHI 
CBUNDER DASS. 92P.R. 1875. 

(11) —Carrj/i«<; on of business by defendant — 
The carrying on ol business must be personal 
on the pirt of a defendant, if it is sought to 
bring him within the jurisdiction of a Smill 
Cause Court on the grouod of c.acrying on 
business CHUNDEB CHURN DUTT v. EDUL- 
JBE COWASJEE BIJNEE, 8 C. 678 = 11 C.L R. 
225. 

(12) -4cfXI 0/ 1865. 8S. 8, exp/, (a), 11— 
"^eminclaree ousiness,'’ meaning of — Mookh- 
tears and Kurpurdauses—" Servant 07- agent” 
—Lodging, rneaning of- Jurisdiction. — 'ZsiniD- 
datee busintSi ” is not such business as is 
iuionded by e. 8, Act XI of 18C6. The servant 
or ageot mentioned in s. 11 is a servant or 
agent as described in s. 6, and mookhtears and 
kurpurdauzes carrying on what is called 
“Zemmdaree business ” ace not .servants or 
agents witbin the meaning of e. il. [F., 23 W. 
K. 228; R., 14 C. 256.J Where zemiodacs 
occasionally frequent the headquarters of a 
Small Cause Ccuct for prosecuting and defend¬ 
ing suits, settling business with creditors or 
for special intercour.se, etc., and remain in 
their boat or in the house of their mookbieacs 
and kurpurdauzes. it caduoi be said that they 
have a " lodging ” witbin ibe meaning of the 
word as Used in Ezpl. (a), .s. 8, Act XI of 1865, 
so as to give the Court jurisdiction over them. 
NOBIN CHUNDER v. BURODA KANT SHAHA, 
19 W.R. 341. 

(13) — Act XI of 1865, s. 8— Zemindaree 
Business—Jurisdiction of Small Cause Court.— 
Zemindaree business is not business of the 
kind contemplated by s. 8, Act XI of 1665. 
ANONYMOUS, 23 W.R. 223. (if.. 14 C, 256, 
14 B. 541.) 

(14) —Carrpiup on bwsijies.s Oy commission 
agent —t/urtsdiciion —A person who carries on 
business at a place by a commission agent to 
whom he only consigns goods, is not a person 
who can be sail to carry on business or 
personally work for gain witbin the local limits 
of a Court where the commission agent resides. 
GOPEE MOHUN Roy V. PROTAP CHUNDER 
Roy. 11 W.R. 880, 

il6)— Suit against wife living under protec¬ 
tion of husband, nof cognizable by Court within 
whose local fimifs husband does not reside.— 
Plaintiff sued defendant for costs of board and 
lodging. Defendant was Hdmittedly living 
under the protection of her husband who, at 
the commencement of the suit, did not dwell, 
DOC personally or through a servant or agent, 
carry on business or work for gain within the 
local limits of the jurisdiction of the Small 
Cause Court in whiefa the suit was instituted. 
The Judge returned the plaint for presentation 
to the proper Court, being of opinion that the 
suit was not oognizable in his Court because, 
even if the plaint be amended by making the 
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tion o/—continued. 

-1,—General—continued. 

husband of the defendant a party to the suit, 
the wife could not be considered as one of two 
defendants living within the limits of separate 
jurisdictions. The suit in tba amended form 
would really be one against the defendant’s 
husband alone and would have to be instituted 
before the Court within the limits of whose 
jurisdiction he was living. Held that the Judge 
of the Small Csu^e Court was right. EOWMAN 
V. Mrs. SHAWe. 10 W R. 240. 

(16) —Sutfu^ainsf two defendants, one resident 
within the Court's jurisdiction and the other 
not so resident—Act XXIII o/ 1861, s. 4.— 
A suit against two defendants whose liability 
was joint, but one of whom at the time of Sling 
the plaint is neither resident nor personally 
working for gain within the limits of the juris¬ 
diction, may be tried by a Small Cause Court 
within whose jurisdiction the other defendant is 
resident at the time of the commencement of 
the suit, provided an order is obtained from the 
High Court under s. 4 of Act XXIII of 1661. 
RUNGIAH PlLLAI V. CHINNASAAII PlLLAI, 3 

U.H.C. 374. 

(17) —Small Cause Court—Defendant resid¬ 
ing within jurisdiction but imprisoned in jail 
beyond jurisdiction — Cognizability of suif by 
Small Cause Courf.—Confinement in a jail 
within the jurisdiction of one Court does not 
cause the defendant to lose his " village resi¬ 
dence ” within the jurisdiction of another 
Court, which can therefore take cognizance of 
a suit against him. Pbeu SiNOH v. JAWAND 
Singh, 85 P.R. 1878. [R., 77 P. R. 1909=124 
P.L.R. 1909 = 125 P. W. R. 1909 ] 

(18) — Jurisdiction—Act XXIII of 1861, a. 4. 
—Where one of the defendants resides beyond 
the jurisdiction of a Court of Small Causes, but 
the cause of action has arisen within that 
jurisdiction, the Judge of the Court of Small 
Causes may apply for sanction, under s. 4 of 
Act XXIll of 1861, to the High Court, for 
proceeding with the case. Mathuradas JAG- 
JIVANDASv. NATHA Ba.IA, 6 B.H.G.A.C. 131. 

(19) — Act XXIII of 1861. s. 4—Jumdiefion 
— Parties. —The High Court may, on cause 
shown, allow a person concerned in a suit who 
lives within 20 miles of the jurisdiction of a 
Court of Small Causes, within whose jurisdic¬ 
tion the other parties to the suit reside, to be 
made a party to that suit, MOHUR RAM 
MOODEE V. KABBAREE SIRDAR, 18 W.R. 
312. 

(20) — Temporary imprisonment abroad — 
Commission for examining taifnesses.—Tempo¬ 
rary imprisonment beyond the jurisdiction of 
Dourt does not bar' the jurisdiction of that 
Court in respect of defendants who formerly 
resided within its jurisdiction, and whose 
families continued to reside there, especially 
where there is nothing to show that the defend¬ 
ants had DO intention of not returning to 
their former place of abode on the termination 
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of their imprisonment. A Magistrate is not 
bound to execute a commission of a Small 
Cause Court directing him to take the evidence 
of prisoners in jail, in a case in which none of 
the circumstances existed authorizing that 
Court to issue the commission. GOPAL CHUN- 
DER Sircar v, Kurnodhar Mooche. 7 
W.R. 349. [R., 7 W.R. 417, 28 M. 28 = 14 M. 

L.J. 329.] 

(21) Act XXIll of 1861, s. 27—Suif for money 
improperly taken away by defendant from Col¬ 
lector—Small Cause suit —Special appeal — 
Small Cause suit filed as original suit —Appeal 
—Jurisdiction — Charter Act, s. 15—Act XI of 

1865, s. 6—Some defendants Uving outside the 
jurisdiction of Small Cause Cottrf.—A suit for 
the recovery of a certain sum of money below 
Rs. 500 alleged to have been improperly taken 
away by the defendants from the Collector who 
held that money in deposit on account of cer¬ 
tain lands taken by Government for public 
purposes, is a suit cognizable by the Small 
Cause Court and no special appeal can lie to 
the High Court under the express provisions of 
8 . 27 of Act XXIII of 1861. Where a suit 
cognizable by a Small Cause Court waS’ insti¬ 
tuted in a Munsif's Court having jurisdiutioo 
within the local limits of the jurisdiction of 
the Small Cause Court, and was tried by the 
Muosif, and beard in appeal by the District 
Judge, the High Court, under the powers vest¬ 
ed in it by s. 15 of the Charter Act, set aside 
in special appeal the decision of both the lower 
Courts as having been passed without jurisdic¬ 
tion. [fi.. 1 A. 101, F.B. ; Cons., 8 P.R. 1883.] 
Although some of the defendants to a suit are 
living at a place over which the Small Cause 
Court has no jurisdiction, if the other defend¬ 
ants are living within the local limits of the 
jurisdiction assigned to that Court, this fact 
would be sufficient to bring the suit within the 
category of “ suits cognizable by the Small 
Cause Court ” as described in s. 6 of Act XI of 

1866. TARINI CHARAN MOOKEBJEE V, RA.TA 
PURNA Chandra Roy, 6 B.L.R. 717 = 15 W. 
R. 397. 

(22) — Cause of action—Foreign territory— 
Residence—Jurtsdiefion, SmofZ Cause Court- 
Intricacy of account—Effect of. —The transac¬ 
tions between the parties took place in foreign 
territory.and plaintiff sued the defendant, who 
was residing )n British territory at the time 
of the suit, in the Small Cause Court upon 
an account. Eeld that the Small Cause Court 
bad jurisdiction as the parties at the time 
of suit were domiciled in British territory, 
and if the suit was one cognizable by Court 
of Small Causes, its intricacy made no differ¬ 
ence as to jurisdiction. EANIA MULL v. 
SheojI, 55 P.R. 1872. 

(23) — Small Cause suit—Territorial jurisdic¬ 
tion of Court, reduction of, after decree.— 
mere fact of the diminution of the territorial 
iurisdictioD of a Small Cause Court does not 
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prevent that Court from disposing of cases I 
pending in the Court when the area of its I 
jurisdiction is diminished; and applications for ' 
re-trial and for execution of decrees must be 
held to be proceedings in a suit, or rather part 
of the proceedings of a suit. When the local 
jurisdiction of a Court of Small Causes has 
been diminished after a decree in a suit is 
passed, applications fcr new trial and for exe¬ 
cution must be disposed of by that Court 
although Che place at which the original cause 
of action arose has passed from the local juris¬ 
diction of that Court. Sawan Mul v, 
SOliHA ; JHANDA SINGH v. AMIR SlNOH, 93 
P.R. 1876- (36 P.R. 1876, Overruled.) [Jppr., 
9£ P.R, 1877 ; B.. 69 P.R. 1899.] i ii! 

{2i)—Provincial Small Cause Courts {Act IX 
of 1887)—O^cer invested with powers succeeded 
bu one not so invested—Suit filed after the former 
left-^Rtgular su\t. —Where an ohicer invested 
with the powers of the Small Cause Court 
ceases to hold jurisdiction over a Court in which 
such powers may be exercised and is succeeded 
by an officer not invested with those powers, 
the Small Cause Court ceases to exist on the 
date when the first named officer delivers over 
charge, and suits filed after that date, although 
of the nature of small causes, must be regis¬ 
tered and tried as regular suits. Tribhu\'AN 
V. Bhyamsundek, 11 A.L.J, 360-19 Ind. 
Gas. 362. 

(25) — Small Cause Court—Jurisdiction — 
Chief Court-Merits of case.—The Chief Court 
cannot onter to the merits of a case decided 
by the Small Cause Court, when no question of 
jurisdiction is involved iu it. BOODH SiSOH 
V. HEBRA SlNOH, 46 P.R. 1866. 

(26) —Sttif against Oovernmenl — Swif apainsf 
Oovernmentofficers — Jurisdiction—Small Cause 
Court.—A suit against Government cannot be 
brought in any Court of Small Causes other ■ 
than the one having jurisdiction at the seat of ! 
Government (Aot XI of 1865, s. 8). A suit 
against a Government officer personally cannot 
be brought in a Small Cause Court within 
whose jurisdiotloD be does not reside. BahAR 
BHAH v. BHAWANA. 89 P.R. 1867. 

(27) -Acf XXIII of 1861, s. i—Small Cause 
Court —outf against several persons some of 
whom not subject to Court's Jurisdiction- 
Sanction of Bigh Court.—Oo the reception of 
a plaint by Court of Small Causes against 
several persons, some of whom did not reside 
or personally work for gain within its jurisdic¬ 
tion. it was necessary for the Court to apply to 
the High Oonrt for an order giving it jurisdic¬ 
tion to bear and decide the suit under s. 4 of 
Aot XXfll of 1661. It was necessary that the 
application to the High Oonrt should be accom¬ 
panied by a statement of the oiroamstaDoee of 
the particular case. The High Court gave the 
same operation to e. 91 of Aot XLII of 18G0 as 
it might have done if tbs provisions of Aot 
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XXIII of 1861 had actually formed a part of 
Act VIII of 1859 at the time when it became 

law. Sabhapati Mudali V. Muthuswami 
MUDALI, 1 M.H.C. 103. [F., 3 M.H.O. 374 
14W.R. 15G.J 

(28)— Deed intended to be but not reqister- 
ed. whether created a valid vwrtgage—Mistahe 
of Small Cause Court in dismissing claim as 
res judicata, not an overstepping of jurisdic¬ 
tion. —This suit was for possession of land al¬ 
leged to be mortgaged to the plaintiff. The 
first Court dismissed the claim stating that the 
full consideration for the deed had not been 
received and that any claim for the debt actu¬ 
ally due might bo separately profetred. This 
judgment was supported by that of the first 
appellate Court which observed that the debt 
might be sued for. On such a suit for the debt 
having been subsequently brought in the Small 
Cause Court, that Court erroneously considered 
that It was prevented by the judgment of the 
Assistant Commissioner/tom crying the que.s- 
tion of what debt was due. The Chief Court 
on special appeal in the case refused to 
interfere with the order of the Small Cause 
Court, for it could not be said that it was out 
of jutisJiciion. The Small Cause Judge might 
have been mistaken iu having rejected the 
plaintiff’s claim, but such a mistake cannot bo 
regarded as an overstepping of jurisdiction or 
ao undue restriction of it. A.s. however, the 
Additional Commissioner has erred in treating 
the que.stion of the non-receipt of consideration 
as one not for bi-» decision whereas ho could 
have decided it and, after ail that had happen- 
ed, his was the only Court that could do so, the 
Chief Court reversed the order of the Addition- 
al Commissioner restoring the ca.<e to the file 
and direotiog him to dispose of the matter of 
the money claim oo the merits. SAHIB DosS 
v, AkUR SINGH. 85 P.R. 18S7. fR.. 65 P 
R. 1886.] 

{29)—Act IV of I96G, S. 1C— Power of Chief 
Cow t—Small Cause Court acting without juris¬ 
diction—Discretion—Delay— Act XI of 1865, 
s. 22.—The Chief Court, under the provisions of 
s. 16, Act IV of 1866, is not bound to call for 
the record of a case decided by a Small Cause 
Court, upon the allegation that the Court had 
no jurisdiction. It is discretionary with the 
Court to take action or not when the case is be¬ 
fore it, ae the Act does not compel it to set aside 
such an order of tbe Small Cause Court, oven if 
there be ground for thinking that that Court 
acted without jurisdiction. The remedy for the 
aggrieved party in such a case is to apply quick¬ 
ly to the Small Cause Court to rofer tbe question 
of jurisdiction to the Chief Court under s. 22, 
Aot XI of 1865. Where an application was 
made eight and a half months after the date of 
tbe order of the Small Cause Court, the Chief 
Court declined to consider (he question of juris- 
diotioQ when no sufficient ground was shown 
for the great delay in making the application 
LUDLAM V. ABDUL GUFUB, 80 P. R, 1876. 



507 


THE ALL INDIA DIGEST. 


508 


Small Cause Court. Mofussll, Jurisdic¬ 
tion o/—continued. 

_ 1 ,—General— continued- 


Small Cause Court, Mofussll, Jurisdic¬ 
tion of —continued. 

-1.—General—contmue^. 


( 30 )—Diso ici iUunsi/, a Small Cause Court 
Judoe—Madras Act IV of 1863— Act XI of 1865 

_A District Munsif is a Small Cause Court 

Judge under Sladras Act IV of 1863 within Act 
XI of 1865. WUMADAI BAJAH HARAJAI 
kuMARA VENKATA PERUUALRAJ BAHADUB 
V. KANNIAPPAH, 4 M H. C. 149. 

(HI)—CfaoMs falling within Small Cause 
jurisdistion of Munsif — Joinder in one suit in 
Small Cause Court.—Several claims, each of 
which separately is within the Small Cause 
jurisdiction of a District Munsif. can be joined 
together and form the basi^ of a suit in the 
Small Cause Court. CHOCKAIilNGA PiLLAI 

V. KUMURA VIRUTHALAM, 4 M H.C. 334. 
[B., 8 M. 147, 14 B. 286, 27 M. 116 ; D., 17 

W. R. 380.] ! 

(32) — Crim. Pro. Code. s. 170—Principal 
Sadr Amin exercising Small Cause jurisdiction, , 
nof subordinate to Civil Court. — A Principal j 
Sadr Amin exercising Small Cause jurisdiction 
is not a Court “subordinate” to the Civil . 
Court within the meaning of the term as used ! 
in 8. 179, Crim. Pro. Code. Ex parte Maha- | 
LINGAI¥AN. 6 U.U.C. 191. 

(33) — Suit for damages in Small Cause Court 
—Incidenfof determination of rights in land— 
Jurisdiction—Effect of such decision. — The 
mere fact that a case which gave rise to an ap- ' 
peai was of a nature cognisable by a Court of ^ 
Small Causes did not take away from tbe Ap¬ 
pellate Court tbe jurisdiction vested in it to 
deal with all questions of civil rights incident' ' 
ally brought before it to appeal and which it 
was necessary to adjudicate upan for the pur- i 
pose of deciding the appeal; only tbe Court's 
decision relating to such rights in land, etc., 
would not be binding on another Court compe* ' 
tent to decide such questions when they came 
before it. JOWALA v. Hari Das, 78 P R. 
1887. 

(34) — Act XIV of 1869, s. 28 — Subordinate - 
Judge invested with Small Cause powers — Juris¬ 
diction in respect of counter-claims—Act IX of 
1887, s. 33.—A Subordinate Judge invested 
with the powers of a Small Cause Court under 
Act XIV of 1969 is precluded by s. 33 of Act 
IX of 1897 from entertaining counter claims 
exceeding the pecuniary limit of his Small 
Cause jurisdiotiou. Barote Gaoa PabsHO* 
TAM V. Sepoy Panju Ramjan, 14 B. 371. 
[idppr., 5 Bom. L.R. 398.] 

(36) — Presiding Judge having power up to 
Bs. 50 only — Small Causes above Bs. 50—Proce- 
.dure—Power of District Judge. —Where a Small 
Cause Court having jurisdiction up to Bs. 500 
is presided over by an ofiQcer having power up 
to Rs. 50 only the suits between Rs. 50 and 
Rs. 500 must be instituted in such Court and 
remain pending till a Judge competent to hear 
them is appointed. But a District Judge can 
'Withdraw them under s. 24, Civ. Fro. Code, and 


transfer them to a Court of competent Judge, 
ALLA Din V. MuL Chand, 74 P.R. 1896. 

(36)—Smoif Conse Court — Extraordinary 
jurisdiction—Sigh Court—Hindu law—‘Desert¬ 
ed wife—Maintenance. —Tbe High Court can 
interfere by the exercise of its extraordinary 
jurisdiction in cases in which there has appeared 
to be a manifest error of law, entailing mani¬ 
fest hardship on one of the parties to a suit. It 
will remand a case to tbe lower Court, though 
tbe value of the claim may be under Rs. 500 
and tbe case may be one in which a special 
appeal is not allowed. Tbe authorities do not 
show that the relations of a deserted Hindu 
wife arc under a personal liability to maintain 
her ; but they do show that she is entitled to 
be maintained out of her husband's property 
in their bands to the extent of one-third of the 
proceeds of that property. RAMABHAI v. 
Trembak GanesH DESAI, 9 B.HC. 283. 
(4 B.H.C. 73, 76, fl.) [J’., 2 B. 578, E.B.. 6 A. 
617 = 2 B. 624. P.B., 11 B. 199, 24 B. 386 = 3 
Bom. L.R. 191.] 

(37J— Execution—Transfer to regulo.r Court 
—Order in execution — Appeal—Second appeal 
—Ciu. Pro. Code, ss. 244 and 586.—Where a 
Small Cause Court decree was sent for execu¬ 
tion to the regular Court of the district, and 
an order was passed under s. 244, Civ. Fro. 
Code, by that Court (which was a Court of a 
Sub-Judge). Held that an appeal lay to the 
Court of the District Judge against such order. 
But tbe value of tbe decree being less than 
Rs. 500. a second appeal was barred by s. 566, 
Civ. Pro. Code. PEARY LAL SING v. RADHA 
Nath Sing. 11 G.W.N. 861. 

(38) —S. 35— Small Cause Court suit — Civ. 
Pro. Code, s. 25, transfer of suit under—Appeal 
—Jiirisdtcfion.—A suit which was instituted in 
the Court of a Subordinate Judge, exercising 
tbe powers of a Judge of a Court of Small 
Causes, was transferred by the District Judge 
under s. 25, Civ. Pro. Code, to a Subordinate 
Judge who was not invested with the said 
powers, and who disposed of it. Held, that 
the decree passed by the Subordinate Judge was 
a decree in a Small Cause Court suit, by reason 
of the provisions of the last paragraph of s. 25, 
Civ. Pro. Code, and that the District Judge 
had DO jurisdiction to entertain an appeal from 
tbe decree. Even if tbe suit bad been dealt 
with under s. 35, Act DC of 1887, it would have 
remained throughout a Small Cause Court 
suit and would have been subject to the 
incidents of such a suit. LaLTA v. TEJ 
KiSHEN, 2 O.C. 143. [Diss., 6 0.0. 81,] 

(39) —.4cf XXIII of 1861, s. i—Applicabilily 
to Court of Small CnusM-—S. 4 of Act XXIII 
of 1861 applies to a suit brought in a Small 
Cause Court in the Mofuesil. ANPOBNABAI 
V. Sakharam Jagannath, 6 B.H.C.A.C. 386. 

(40) —Bole of inUrest—Penalty —Bond— 

Small Cause Court Judge. —A Small Cause 
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Court Judge has no disocetion to allow interest 
at a rate below that stipulated in the bond. In 
the matter of the petition of NOBO COOMAK 
BOSE, 12 B.L.R. 457, Note = 17 W.R. «1. 

(41) — Jurisdiction of Small Cause Court — 
Suit for interest due on mortgage—Defence that 
debt itself was completely paid ojff.—lu a suit 
for recovery ol interest due on a mortgage of 
immoveable property, it was pleaded by the 
defendant that the plaintiff had received the 
profits of the mortgaged property, and that 
thus (he murtgHge-debt had been completely 
paid off. The suit was tried by tbo Subordi¬ 
nate Judge in his capacity of a Judge of the 
Small Cause Court; aud ho declined to go into 
the question raised by the defence, viz., whe¬ 
ther any part of the principal was due to the 
plaintiff in respect of which interest v/as claim¬ 
able, as being beyond his jurisdiction as a Judge 
of Small Causes. Held by the High Court that 
the Subordinate Judge was wrong in no declin¬ 
ing to determine the question, as the defence 
virtually was that the debt had been paid off. 
and that nothing was due to the plaintiff; 
and that he had therefore, jurisdiction to try 
the same. Babubav AtlRlT Pethe v. Gan- 
PATBAV DAMODAR, 10 B. 69. 

(42) —Suit on bond for interest amounting to 
less than Hs. 600—Bond for Rs. 1,000—Small 
Cause Court, Jurisdiction of—Plea of forgery. 
— A Court of Small Causes has jurisdiction to 
try a suit for interest amounting 6o less than 
Bs. 500, due upon a bond for Rs. 1.000, not yet 
payable, the obligee having a complete and 
separate cause of action on the bond entitling 
him to recover the annual interest as it accrues 
due. Tbo oircumstanco that forgery of the 
bond is set up as a defence to the suit makes 
no difference as respects tbo question of juris¬ 
diction. ANANTHA NARAIYANAPPAIYAN V. 
GANAPATY AIYAN, 2 M.H.C. 469. 

(43) —5utf on 6ond, maintainability of, in 
Court having pecuniary jurisdiction for plaint 
nwovnf.—When the sum mentioned in a bond 
as (be principal sum, is increased by the 
addition of interest, the amount to be recovered, 
under the ptuvision lu the bond permitting its 
recovery without a suit in Court, is the increased 
amount, and the Court to be resorted to lor 
enfotoing payment is the Court in which a suit 
for such sum could be instituted under the 
ordinary law of procedure. Also, whatever the 
amount may be tor which the bond might have 
been passed, if a sum not beyond Rs. 500 only 
is due, the Small 'Cause Court may enforce 
payment of such sum. The ordinary rules 
applicable to the execution of decrees would have 
to be followed in suoh oases so far as such rules 
can be applied. KE8HAB Lall Mittbr v. 
Mababdy MUNDUli, 4 W.R.B.O-C. Bef. 11. 

{ii^—Qaae determined by Judge of Small 
Oawe Court contingent on opinion of Sigh Court 
"-ItUtrferenu by etueeeeor in office.—‘A oaso 
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was originally determined by a former Judge 
of the Small Cause Court contingent on the 
opinion of the High Court upon the question 
submitted by that Judge. The parties bad an 
opportunity of appearing and being beard m 
the High Court before the Judges expressed 
their opinion, /ieiif that, when that opinion 
was expressed, the case was at an end, and it 
was irregular for the present Judge of the Siiiall 
Cause Court to express any opinion with 
reference to the former decision. U.‘\IANUND 

Roy V. Lord h. v. Browne, 7 W.R. 332, 

(45)— Reference b?/ Sni'ill Cause Court at 
request of parly — Non-appenrnneeof pariij before 
High Court— Costs — Where a p-irty to a suit 
requests the reservation of a question by the 
Small Cause Court for the opinion of the High 
Court and it is not reservod because the 
Judges do not entertain any doubts, and the 
party does not appetr in the High Court, the 
decision must bo against him, whether security 
has been given for vba costs ol the reference 
and tbe amount of the judgment or not, and he 
must pay the C'-stsof the reference WILLIAM¬ 
SON Brothers v. arab Ismail Khan, ii B. 
L R. 415^20 W. R. 349. 

Reference—Question not arising on 
trial of suit—Validity of reference.—Debt due 
by soldier's wife—Soldier not a party — Jurisdic¬ 
tion. —It is only when a question arises on tbe 
trial of a suit that a case can be referred for 
the opinion of tbe High Court under s. 22, Act 
XI of 1866, and tbe High Court cannot give 
any judicial opiuion upon a question not so 
arising. The question whether a European 
soldier is not amenable in an action of debt to 
the Small Cause Court established under 
.s. G ol .Act XXII of 1864. does not arise in a 
suit against tbe wife alone and to which the 
soldier was not made a party. DENIS KEEKEE 
V. LisET Christie, 3 W. R. 8. C. C. Ref. 2i. 

(47) — Act XI of 1865, s. 21— Construction of— 
Review of judgment—Small Cause Court. —Act 
XI of 1865 does not give any power to a Judge 
of a Court of Small Causes to review bis judg¬ 
ment, except as provided by s. 21 of that enact¬ 
ment. TADIR HOSSEIN KHONDKAR v. KES- 
HUT CHUNDER Banbrjee, 14 W. R. 442. 

(48) —Sjtil ill Small Cause Court —Ex-parte 
decree—Revieio — Act XI of 1865, s. 21.—In a 
suit in a Small Cause Court on a specially 
registered bond, tbe plaintiff got an ex-parte 
decree without any summons served on the 
defendants, and soon alter applied for execu- 
tion. The judgment-debtors appeared within 
30 days of tbe decree and applied for stay of 
execution on tbe ground that tbo bond was a 
forgery, and ezeeutioD was stayed on security 
being given ; tbe judgmeot-debtors having, 
sabaeauently, also applied foe a review of the 
jadgment, a re-bearing was granted in tbe pre¬ 
sence of both tbe parties, at which the original 
decree was set aside, and a fresh decree given 
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dismissing the suit. Beld, that although the 
particular procedure laid down by s. 21 of the 
Small Cause Court Act was not altogether 
applicable to the case, the procedure so far as 
it was applicable, had been followed, and in 
that state of facts it could not be said that the 
Small Causa Court had no jurisdiction to allow 
a review, aud to grant, after such review, a 
fresh decree. In the matter of Sahoo, 

11 W. R.24S. 

(49)—AcfXI of 1865, s. 21— Notice of new 
trial—Hobdays interve7ting. —Under the terms 
of the latter portion of s. 21, Act XI of 1865, 
notice of an application for new trial, which 
the law requires to be given within 7 days from 
the date of the decision, is in time when the 
seventh day and the following days are author¬ 
ized holidays, but the notice is given on the 
first open day after such notice. Grija BhoO- 
SHUN HALDAR V. OBHOY NIKABEE, 18 W. 
R. 105. 

(60)—Suit for confirmation of possession, 
under bill of sale—Onus of proof — Practice — 
Court's duty first to try plaintiff's case. —The 
plaintifi sued for confirmation of possession 
over certain lands under a bill of sale, by sett¬ 
ing aside a bond in favour of one R, and a sale 
in execution of a decree of the Small Cause 
Court on that bond. The first Court found 
that the bill of sale was fraudulent and the 
plaintiff was not in possession and dismissed 
suit. Ou appeal, the Judge, on an objection 
taken for the first time orally in his Court, held 
that the Small Cause Court had no jurisdic¬ 
tion to try the suit ou a bond in which land 
was hypothecated as security, aud without 
going into the plaintiff’s case, gave him a 
decree. Held, that the Judge ought to have 
tried the plaintiff’s case first and not thedefend- 
ant’s, that the plaintiff was first bound to 
prove bis possession, and the geouiueoess of the 
bill of sale upon which his cause of action 
arose, and it was only after he had proved 
these, that the question of the jurisdiction of 
the Small Cause Court could arise. RASH 
BEHAREB ROY V. SHAIKH FAZUD BUKSH, 11 

W.R. 276. 

(51)—Smaff Cause Court—Enforcement of 
judgment against debtor's immoveable property 
—Grant of certificate therefor. —A Small Cause 
Court is a Court of limited jurisdiction which 
is to be determined by the precise words of the 
Act which created it and the provisions regulat¬ 
ing its procedure. Under s. 11 of Act XLII of 
1660, a Court of Small Causes should have 
satisfied itself that such moveable property of 
the judgment’debtoi as was within its jurisdic¬ 
tion had been sold in execution, before it granted 
the copy of judgment and the certificate re¬ 
quired for eoforciug any portion of the judgment 
by exeoutioo against the debtor’s immoveable 
property. CHINNASWAMl HaWALDAB v, 
ANONYMOUS, 1 M.H.C. 191. [it., 2 M.H.C. 
39.] 
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(52) —SnrnJf Cause Courts Act (XI of 1865), 
procedure under, in executing decree against 
immoveable property.—Bj s. id of Act XI of 
1865 (Small Cause Courts) in execution of a 
decree, process may first issue out either against 
the person or personal property, either general 
or specified, within tbc local limits of the 
Court’s jurisdiction. If, after such process, the 
decree remaius unsatisfied and the holder of it 
desires to proceed against any immoveable 
property, then the Court, on the application of 
tbc decree-holder, can, under s. 20, grant him 
a certificate of the sum remaining due and, on 
preseutatioD of the seme to any Civil Court 
having original jurisdiction in the place in 
which the immoveable property of the judgment 
debtor is situated, such Court shall proceed to 
enforce the decree against the immoveable pro¬ 
perty within its jurisdiction. Semile-Moveable 
property beyond the limits of the Small Cause 
Court which has passed the decree is not liable 
to be taken in execution. REFERENCE FROM 

Registrar of High Court, d4ted 28th 
APRIL 18G5. 2 W.R.S.C C. Ref. S. 

(53) — Jurisdiction—Small Cause Court suit 
—Act IX of 1887, s. 23, sch. ii, cl. (11)—Suit 
depending on determination of right to immove¬ 
able propsrfp.—The fact that a suit for money 
depends for its proper decision on the deter¬ 
mination of a right to immoveable property 
does DOC make that suit a suit for the deter¬ 
mination of such right ; consequently such a 
suit is cognizable by a Court of Small Causes. 
Chhiddu V. MUSAHIB JAN. A.V.N. 1898, 
159. (A.W.N. 1888, 193, B.) 

(54) — Small Causes Courts—Incidental 
fions o/fiffe.—Small Cause Courts have juris* 
diction to try questions of title which incident' 
ally arise in suits cognizable by them. RAGHU 

Ram buwar v. ram Chandra dobbey, 
B.L.R. Sup. Yol. 84 = W.R. F.B. 127. [Appr.. 
12 W.R. 29, 15 W.R. 556; R., 17 W.R. 88. 18 
W.R. 194.] 

(55) —Question of right to land arising ind- 
dentaly —Jarisdiefton— Small Cause Court —’ 
Special appeal.—This was a second appeal filed 
by the plaintiff against the lower Court’s deci¬ 
sion dismissing his suic for the price of certain 
trees on the ground that he was not entitled to 
claim the price of such trees. It was objected 
that, as the suit was one in its nature cognizable 
by Small Cause Court, no second appeal would 
lie. The objection was accepted by the High 
Court which held that the jurisdiction of the 
Small Cause Court was not affected by the cir¬ 
cumstance that it had to enquire into a ques¬ 
tion of title to leud as incident to the question 
of the value of trees taken off the laud. SHUM- 
BHOO Chowdhry V. Mr. R. Combs, 2 W.R. 
179. 

(56) — Suit for rent of a Small Cause nature 
—Incidental determination of title^ therein — 
Res judicata.—The incidental decision on a 
question of title in a suit for rent of a Small 
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Small Cause Court, MofussU, Jurisdic¬ 
tion of —continued. 

”—1.—General—confinued, 

Cause cature is not t(s juditattx when the same 
question arises in a subsequent suit on title. 
INAYAT Khan v. rahmat Bibi, 2 A. 97. fJ’.. 
A.W.N. 1907, 218 = 4 A L J. 517.] 

{57)—Jurisdiction — Small Cause Court — 
Question of title.—A Court of Small Causes may 
try incidental questions of title which are in¬ 
dispensable to the decision of the claim before 
it, as for instance, a right to cut (roes depeod- 
ing on the right to the land, which decision 
is not conclusive except as regards the claim in 
that suit. RADHA CHURN GaNGOOLY V. 
GUDADHUR BahADOOR, 15 W.R, 166. 


(58)—Claim for produce—Question of tiile 
—Jurisdiction of Small Cause Court.—la a 
suit for value of produce, carried away by de¬ 
fendants, brought in a Small Cause Court, the 
Court has JuriRdiction to decido a quostioo of 
title, incidentally to the main question in the 
suit—the right to the produce claimed. DAR.MA 
AIYAN V. rajappaiyan, 2 M. 181. TF. 17 
0. 707.] 

(50)—Small Cause Jurisdiction .— A Small 
Cause Court may decide a question of title to 
land, which arises incidentally. ALAGlRI- 
WMI NAIKER V. INNASI UDAYAN, 3 M. 127, 
F.B. [J>., 15B. 400.] 


(60)—Small Cause Court—Nature of sui 
eogntzable by Court of Small Causfs-Denial o, 
plaintiff's right or title by defendant—Cessatior 
of jurisdiction.—Vfbete the cause of suit as stat 
ed by plaintiff, appears to be within the juris 
diction of a Small Cause Court, the mere denial 
of the plaintifi's right or title on the part ol 
the defendant is not sufficient to oust the juris¬ 
diction of the Court to bear the case. It is foi 
the Judge to consider whether a fcona fide ques¬ 
tion of right, which it is not within the juris- 
aiotion of Small Cause Courts to decide, is fairly 
raised in the sirit, and when that reasonably 
appears, and not before, bis jurisdiction in 
the matter erases, ammalu Aumal v. Suubu 

6 M“H.a m.“.“ “■ “*• 

(611—Dm* 0 / gift and sale—Small Cause 
Court—JurUdu5iion.-A suit in whicb:queBtions 
as to tbs validity or otherwise of a deed of gift 
or of sale are involved, is cognizable by a Small 
Cause Oouri. Gribh Ohundbb Roy v. Go- 

BIND Singh, 17 W a. 88. 


Small Cause Court, Mofussit, Jurisdic¬ 
tion o/—continued. 

•^—1 .—General— conlmued, 

the wrongful reaping of the produce in certain 
fields is cognizable by a Court of Small Causes. 
DaUR SINHA v. RUGHUNUNDUN SJNHA, 3 N. 
W.P. 101. [R , 17 C. 707,] 

(63) —.4cl XI of 1865, s. 6—‘ Damages,' 
meaning of—Suit by mortgagee for loss of profits 
owing to mortgagor resuming possession of mert- 
gaged land — Jurisdiction. — The word ‘oamages’ 
mentioned in s. 6 of Act XI of 18C5, is not res¬ 
tricted to damages to personal property, but is 
wide eu'iugh to include damages for any 
wrongftl act. Bo, a suit by a mortgagee to 
recover from the mortgagor the value ol the 
landlord’s fhare for six year.s, on the ground 
that the mortgagor had taken possession of 
the mortgaged land and had it cultivated by 
bis own tenants and taken the landlord’s share 
for six years, was held to be cogmzable by the 
Small Cause Court under s. 6 of Act XI of 1665, 
it being a suit for damages for loss of profits 
owing to the defendant resuming possession of 
the land. SarDAR Partab Singh v, Sardar 
ThaKAR SINGH, 100 P.R. 1888. 

(64) —Dowse property acquired by Govern¬ 
ment under Lana Aiquis-tion Act—S um for 
recovery of compensation amount—Jvnsoiction 
of Small Caufc Courf.—Plaintiff a nephew of 
the deceased sued for possession of a bouse 
alleging that he was a preferential heir to the 
daughter of the deceased. But the house itself 
had been acquired by Government under the 
Land Acquisition Act prior to the institution 
of the suit. The lower appellate Court treated 
the euit as an inheritance suit for the cash 
sum representing the valuo of the house and as 
such dependent solely on the law or custom of 
inheritance. Held that, whatever the nature 
of the suit might have been prior to the 
acquisition of the bouse by the Government, 
the suit most now be regarded as one to 
enforce the liability of the defendant who bad 
received compensation under the Act to pay 
the same to the plaintiff who was entitled to it, 
and, as such, the claim notwthstanding that 
the question of title might incidentally have to 
be enquired into, must be regarded as one for 
damages within the meaning of s. 6 of the 
Small Cause Courts Act, and the amount in 
the case being leee than Rs. 500 in value, no 
second appeal lay. GUBUMUKH SiNGH v. RAM 
NARAIN, 8 P.R. 1886. (8 P.R. 1883, P.B., R ) 


(62)Instaneee of Small Causes Court held 
to have jurudietion—Aet XI of 1866,# 6— 
**Damages,'> meaning of-Jurisdiction of Small 
Cause Court.—Tbo term "damages ” in e. 6 of 
Aot XI of 1B65 inoludes damage to crone 
Thezefoze a suit for the reoovary of damages for 


*Bomd of the oaaeB appearing under tbie 
iKhdiogwera oasee decided under the old A«te. 
BtfeNQoe, therefore, to the Firat Sobedule to 
^ pmeeat Frovinoial Smell Oeuaea Coorta Aot. 
^>ol IWtf bM to be made. 

0. IX* 88 


(65) — Compensation awarded for land 
acquired—Suit for share therein—Small Cause 
Cowrfauit.—A suit for the plaintjff’e ehare of 
money awarded as compensaiion for land ac. 
quired under the Land Acquisition Act, which 
has been received by dofenoaoC, ie one for money 
bad and received tor the plainiifi'e uve, and ie 
oognisable by a Small Cause Court. UMBAI 
V. RamLal, 7 I. 884-A W.W. 1886, 66. (6 A. 
449, F.) 

(66) —Suit to recover compensation awarded 
lO defendant under Act Xof IB70—Jurisdiction 
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Small Cause Court, Molussil, JurisdlC‘ 
tion o/—continued. 

-1.—General— continued, 

—Small Cause Court—Nature of suit— Act XI 
of 1865, 5. 6.—A suit to enforce the liability of a , 
person who has reoeivel compensation awarded 
under Act X of 1870 for house property taken 
up for public purposes, to pay the same to the 
person lawfully entitled thereto (see s. 40 of 
the Act) is not a suit founded upon a contract 
within the meaning of s. 6 of the Small Cause 
Courts Act, that section applying only to cases 
of true contract, whether express or implied, to 
the exclusion of obligations quasi ex contractu. 
But though not founded upon a contract, the 
suit is cognizible by the Small Cause Court, 
as being a suit for damages within the meaning 
of tho same section. MUSSAMUT NURliHAKI 
V. ANWAR ALl, 8 P.R. 1883. F.B. (73 P.R. 
1S75. Oner.; 90 P R. 1875, F.B., 109 P.R. 1876, 
57 P.R. 1877, 73 P.R. 1877. Appr.) (ft.. 5 
P.R. 1886. 79 P.R. 1883.] 

(67) —Land acquired by Oovernment —Suit 

^o» recovering compensation—Suit for damages 
of nature cognizable by Small Cause Court.— 
The preliminary objection taken in this case, 
that the suit being of a nature cognizable in 
Courts of Small Causes and the amount 
claimed being under Rs. 500, the second appeal 
could not be maintained, was accepted by the 
Chief Court as well founded. Tbe suit was one 
for compensation for land alleged to have been 
taken possession of by Government; in other 
words, it was a suit for damages, and, as such, 
was of a kind cognizable by a Small Cause 
Court. Bansi Lal V. The Secretary of 
STATE IN COUNCIL, 89 P.R. 1881, [ii., 16 

P.R. 1805. 38 P.R. 1882.] {See art. 14, Act 
IX of 1887.) 

(68) —Suif for damages—Personal injury- 
jurisdiction of Courts of Small Causes.—H 
actual pecuniary damages have resulted from 
an alleged personal iojury. then the suit for 
damages, cot in part, but as a whole, will lie in 
the Small Cause Court. GUNGA Narain 
MOYTRO v. Gud.adhur Chowdhby, 13 W. 
R. 434. [F., 22 W.B. 395; R., 3A. 747, 10 A. 
49=7 A.W.N. 268.3 

(69) —4cf XI of 1865. 3. 6. el. 3—Act VIII of 
1869, s. 1—Damages for malicious prosecution, 
suit for—Inclusion of claim for injury to charac¬ 
ter —Small Cause Court- Jurisdiction.—A Qm&ll 
Cause Court can properly take jutiadiotioo in 
a suit for damages for malicious prosecution 
when damages actually resulting from the in¬ 
jury are combined with damages for injury to 
character, as a claim arising out of the same 
cause of action cannot be split up under s. 7 of 
Act VIII of 1859. SUBAH V. GUJUB, 86 P.R. 
1874. [Diss., 35 P.R. 1875; R., 11 P.R. 1886.] 

(70) —Suif of small causes nature—Suit for 
damages for malicious prosecution—Compensa¬ 
tion for personal injury — Actual pecuniary 
damage — Act XI o/1966, s. 6 (8).— Suit for 
damages for malioious prosecution brought in a 
Small Cause Court, wherein plaintifi claimed 


Small Cause Court, MofussU, Jarlsdlc- 
tloa of—continued. 

—1. —General —continued. 

a certain amount on account of actual pecuni¬ 
ary damage and another amouot for injury to 
reputation and feelings, and obtained a decree. 
Ad application for revision on the ground that 
the suit was not oogniztble in a Court of Small 
Causes was disallowed by tbe High Court. 
Uditv. Ranjit Kuar, 4.W.N. 1882, 185. 
(3 A. 747, F.) 

(71) — Small Cause Court —- Damages for 
malicious prosecution—/lllegation of special 
pecuniary loss—Jiirisitcfion.—Where a suit is 
brought alleging a malicious prosecution and 
special pecuniary loss resulting from that 
proseoution, such a suit may be sustained in a 
Court of Small Causes. BITARAMAN v. SUSA 
PiLLAi, 2 U.H.C. 254. 

(72) — Suit for damages for malicious prosecu¬ 
tion—Actual loss—Jurtsdietton of Small Cause 
Court. —Where, in a suit for damages for 
malicious proseoution, the plaint alleged, in 
additioo to general damages, actual pecuniary 
damage also, such as loss of pay, service, etc., 
held that the suit was of tbe nature cognisablo 
by a Small Cause Court under s. 6. cl. 3 of tbe 
Small Cause Courts Act. BAISHNO DaSS v. 
RUP Chand, 11 P.R. 1886. (35 P.R 1875, 
Disappr.; 86 P.R. 1874, 143 P.R. 1884. 2?.) 
(i?.. 30 P.R. 1889, 52 P.R. 1889 ; D., 43 P.R. 
1887.] 

(73) —.4rf. 3. sch. II, Provincial Small Cause 

Court Act (IX of 1687).—A suit against the 
Secretary of State for compensation for damages 
for injury done to an article of tbe plaintiff, 
while it was being carried by a State Railway, 
does not come within art. 3. sob II, Act IX 
of 1687, and is oognisable by a Small Cause 
Court. BUNWARI LAL MOOKERJEE v. THE 
SECRETARY OF STATE FOR INDIA, 17 C. 
290. (F., 97 P.R. 1894 ; D., 5 0 0. 403 ; R.. 1 

O.L.J. 355 = 9 C.W.N. 495.] 

(li)—Illegal removal of crops—Suit for 
damages—Jurisdiction — Special appeal—Title, 
—A suit for the recovery of damages under 
Rs. 500 sustained by illegal removal of crops 
under a false pretence of legal distraint, is 
a suit of a Small Cause nature and no special 
appeal will lie in such a case. If, in a 
Small Cause suit, for the purpose of decid¬ 
ing whether plaintifi is entitled to the re¬ 
covery of damages sustained by illegal removal 
of crops, it is neoessary to go into* the ques¬ 
tion of title to the land, the Court should 
not decline jurisdiction, but should decide tbe 
question although tbe decree would be only 
good and binding quoad tbe subjeot-matter of 
suit, viz., tbe value of the orops. RAM 
Jeebun KOYEE V. Bhahazadeb BEOUM, 
9 W.R. 336. 

(75)— Forcible cutting away of reeds—Suit for 
damages— Cogniaability—Oo-sharers—Profits of 
immoveable property.—A suit for oompensatioa 
against strangers for foioibly cutting and carry¬ 
ing away the reeds on bis land is cognizable by 
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SfAit'Ji Coor/) Mo/ussU, Jurisdic¬ 

tion o/<*contiau«d. 

—1.—General—con<intt«<i. 

a Civil Coart of Small Caases, though the 
plaintiSd co-aharets might have bean added as 
Qominai defendants in such suit. Such a auit 
iaoneior damages for the wrongful removal 
of the produce of immoveable property and 
not for the enlorcemeoc of any right to or 
interest in immoveable property aud is not 
excluded from the jurisdiction of a Small Cause 
Court as being‘one foe profits of immoveable 
property’ under art. 11 ol Act IX of 1837. In 
a suit for profits of immoveable property, the 
test ie not so much whether the defendant has 
received the profits under ’some claim of title’ 
as whether be has received them as a person 
in wcoogfal possession, it being immaterial 
whether he had a bona fi'ie claim of title to the 
land or not. Nazam v. JOTI MaL, 119 P.R. 
1894. [Diseppr., 35 P.R. 1902, P.B.=84 P. 
L.R. 1902 ; R. <0 CommsMed on, 94 P.R, 
1900 ; F.. 52 P.R. 1910,} 

176)—for unfits of trees cut and Idken 
from plaintiff's lands — JurtsdicUoa—Small 
Cause Court-Question of title being incidental¬ 
ly decided^Effecl-S. 27, A-A XXftI 0/1861. 
—‘Ueld that a suit for Rj. 100, being the value 
of trees cut aud removed from lands alleged to 
be the lands of the plaiutifls, was a suit of a 
Small Cause n»ture, and that a special appeal 
was barred by s. 27 of Act XXIII of 1861, 
though aquestioQ of title had been inoidentally 
decided. UMAR and Patta v. Karim Baksh 
AND NUR. 75 P. R. 1877. [R„ 38 P.R. 1882. 
4 P. R. 1883.} 

(77)—Sttif for value of trees cut and appro¬ 
priated by defendant— Jurisdiction — Small 
Ca.ttse Court—Act XI of 1865. a, 6, cl. 4.—a 
suit by a landlord, for the value of trees out and 
appropriated by his tenant, is one oogaizablo by 
* Small Cause Court under ol. 4 of a. 0 of Act Xt 
of 1865. ALLAHDAD V. BAHADAR, 13 P.R 
1888 . (43 P. R, 1872. Diss.; 88 P. R. 1877. 28 

1®82. 4 P.R. 1883, 26 P. 
a. 1888, F.) [F., 4 P.R. 1889.] 

{77-a)—8uil for value of fruit appropriated 
hydefendant—Jurisdiction—Small Cause Court. 

A suit for the value of fruit of a tree which 
bad been wrongfully appropriated by the defend- 
ant 16 one clearly for the value of moveable 
proper^, aud is of a nature cognizable by the 

0/1866—S«i</or ualtM of trees 
tUegally out - Whether cognisable Ou Smaff 
Cai^ CottfA-A suit based on the allegation 
that the defendant has illegally out and appro¬ 
priated certain trees and the leaves of other 
trees that belong to the plaintiff and not to the 
defendant, the claim for the value being within 
the pecuniary jurisdiction of a Small Cause 
■ Marti U clearly one of the nature cognizable 
by that Court; and in the absence of any alle¬ 
gation of dUtrese. the anit does not fall under 
' Cte olaw of enite for replevin, whiob ware cog- 
j Biaable a Bevenue Ooart at the time of the 


Smoii Cause Court, .Hofussi/, Jurhdic^ 
tioa o/—contioueds 

—General—confiuued, 

passing of Act XI of 1865. sncli kind of suits 

being brought against the distc liner of goods 

(79)-AcrXIo/ 1865 {.Uo/«ssif Small Came 
Courfs Act), ss, 2, G. 12—i’ljjis cognie ible widtr 

P^<^cedure-Effect-Act XIV of 
1800 {Bombay Civil Courts Act]^ $. 28—Juri<i^ 
diction—Suit of Htuali Cause nature—Apveal. 

A suit taken cegoiijtuca of under ss- 2, 0 or 
12 of Act XL of 1865 iMofussil Saull Causo 
t>ourt5 Act) doe.s not cease to be a suit triod 

under the Act. because of some divergo.icc from 
Its procedure. Though s. 28 Act XIV of IbG'j 
(Bombay Civil Courts Act) does not, when juns- 
diotion IS givoo under it. necessarily divide the 
Oourt into two septate Courts, it still creates au 
additional and distinct jurisdiction. Under 
Act IX of 1887, 8 33. the Court is to be reg.trJ- 

ed as two Courts in such cases, A cutaiidille- 

gaily carried away a tceo standing on a piece of 
land belonging to B. The latter instituted a 
suit for recovering Rs. 5 as damages in tho 

Court of a Second-cUss Subordinate Judge, who 

was invested with tbe jurisdiction of the Judgo 
of a Court of Small Cause.s under a. 28 of r.tio 
Bombay Civil Courts Act (XIV of i8G'Ji. Tue 
Sub-Judge rejected the claim having tried tho 
suita.sau ordinary suit iiccording to tho ordi- 
nary rules of Civil Procedure aud coma to a 
finding that the tree in question did not bo- 
^ng to the plaintiff. Ou appeal to the District 
Court, the District Judge awarded the claim. 
Thereupon thodefendaot made an applicatiou 
to the High Court under s. 622 of the Civ Pro 
C<^e, and urged that no appeal lay to tho 
District Court from the decision of the Subor¬ 
dinate Judge, the de,;i.sioo having been given ia 
a suit of a Small Cause' naiuco. Held, that no 
appeal lay to the District Court, although tho 
Sub^dioate Judge did not use the procedure of 
Act XI of 1365. Although the suit was filed in 
a Court having a double jurisdiotion. the jucis- 
diotioa under which cognizance could be taken 
of the claim was one and one only. Having the 
Small Causa Court jurisdiction, the Subordi- 
naie Judge must bo coosidored to have dealt 
with the case uudor that jurisdiction, oven if 
he was not quite alive to it at the time 
PITAMBER VAJIRSHET v. DhONOU NAV- 
APA, 12 B. 486. (R., 5 Botn. L.R. 398. U.B. 

R. 1907. 2nd Qr.. P.S.C.C. Act 16, 11 Bom. L 
R. 817 ==33 B. 664.] 

(80) Suit for value of trees—Jurisdiction- 
Small Cause Court—Effect of question of title 
being incidentally raised by defendant—Further 
appeal-Act Xf of 1865. s. 6 and Act XVII o/ 
1877, s. (9), provieo — Appeal presented out of 
tin^ —Reasons.— Held that a suit for Rs. 15 
Ming ^If the value of certain trees in which 
the plaintiff claimed to have half a share, and 
whiob, it was alleged, the defendant had out 
and oarciad away without the plaintiff’s psr- 
miasion, wfts a suit for the value of personal 
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Small Cause Court, Mofussil, Jurisdic¬ 
tion o/—coQtioued. 

-1.—General— continued. 

property and as such cognizable by a Small 
Cause Court under s. 6 of Act XI of 1865, 
uotwithstaoding that the defendant’s plea 
might have raised a question of title (a circum¬ 
stance which would not alter the original 
character of the suit) and that a further appeal 
was therefore barred under the proviso to the 
last clause of s. 39 of Act XVII of 1877. [fl., 8 
P.R. 1885, Note, 13 P.R. 1888 Note. 13 P.R. 
1888, 188 P.R. 1880.] Whenever an appellate 
Court is asked to extend the ordinary period for 
filing an appeal, it should record its reasons for 
being satisfied that “sufficient cause” existed 
for the appellant not presenting the appeal 
within time. 8ABDARNI Raj KOUB v. NEHaL 
BINaH, 4 P R. 18SS. 175 P.R. 1877, 5 P.R. 
1882, F.) 

(81) —i'VMtf rrrowintj upon trees—Whether 
moveable or immoveable property—Act XI of 
1865 (Mofussil Smoff Cause Courts), s. 6—Re¬ 
gistration Act, 1877, s. 3.— Fruit growing upon 
trees is moveable property, and a suit for dama¬ 
ges for the wrongful taking of such fruit is one 
of a nature cognizable by a Small Cause Court. 
In the matter of the petition of NasIR KHAN 
V. KARAU.aT Khan. 3 A. 168. [Cons., 11 M. 
193; R.,6 A. 504. F B.J 

(82) —S«i/ of Small Cause nature—Damages 
for wrongfully taking fruits of frees.—A suit to 
rcc.,vor damages for the wrongful taking of the 
fruits of certain trees is a suit cognizable by a 
Court of Small Causes. If the case involved 
the questiou of title to immoveable property as 

'incidental to the adjudication of the claim, the 
Small Cause Court would still have jurisdio* 
tion to enquire into the title so far as might 
bo necessary for the proper adjudication of the 
claim for damages. SURARAN SINOH v. Bam- 
l>AitBH.\T SINGH, A.W.N. 1892, 158. (7 W.R. 
73. 10 W.R. 272, R.) [R., 5 A.L.J. 69. Note ] 

(83) — Suit for value of fruit alleged tc have 
been wrongfully taken—Plea raising question 
as to exclusive right of plaintiffs to trees—Juris¬ 
diction—Small Cause Court—Act XI of 1865, 
s. 6, cl. i—Second appeal,—Where, in a suit 
by the plaintiffs to recover the value of certain 
fruit alleged to have been wrongfully taken by 
the defendants from certain beri trees, the pro¬ 
perty of the plaintiffs, the defendants contend¬ 
ed that the beri trees were on shamilat land of 
which they were joint owners with the plain- 
tifis and that the trees also were joint property. 
held, that the suit was one for damages, and 
being for an amount below Rs. 500. was cogni- 
zablo by Courts of Small Causes and as such no 
second appeal lay to the Chief Court: and that 
the fact that the plea of the defendants raised 
a question incidentally as to the exclusive right 
of the plainiifis, did not afieotthe nature of the 
suit. Held, also that the plaintiffs' claim was 
one which, at the time of passing of the Small 
Cause Courts Act, would have been beard in 
the ordinary Civil Courts of the province and 
not by the Revenue Ofideers of Government, 


Small Cause Court, Mofussil, Jurlsdlc^' 
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and that therefore it did not fall within the" 
provisions of s. 6, cl. 4 of Act XI of 1865. 
Jhandoov. Karim Baksh, 9 P.R. 1882. [S.» 
4 P.R. 1883, 13 P.R. 1888.] 

(84)— Moveable property—Fruit severed and 
removed from tiee—Suit for fruit—Jurisdiction 

— Small Cause Comj (.—This suit brought by 
the plaintiff claiming to be entitled to take the 
entire produce of a tree did not amount to a suit 
lor rent, and as the fruit had been severed andi 
removed, it must be treated as moveable pro* 
perty, and on the principle of the decision in 
88 P.R. 1677, the suit was held cognizable^by 
a Small Cause Court. CHANDU v. BunWARL' 
Das, 28 P R. 1881. i88 P.R. 1877, F.). [R., 13 
P.R. 1888 ] 

• (85)-^cfIXo/ 1887-Sc;t. II. arfs. 31 an«^ 
11— Suit cognizable by Court of Small Causes 

— Jurisdiction. —In a suit for the recovery of 
Rs. 200, the value of 200 maunds of jack fruit 
fore) bly and unlawfully taken, it was held, that 
the suit was clearly one lot damages, and as 
such was cognizable by the Court of SmalL 
Causes. (17 C. 707, R.) Held, that such a 
suit did not fall wi< hin the meaning of the list 
part of art. 31 of scb. II to Act IX of 1887, nor 
under art. 11 , as it was not one for the deter* 
minati. n or enforcement of a right to. or in¬ 
terest in. immoveable propertv. DildAR. 
Khan v. GULAB khan, 2 O.C. 258. (A.W.N. 
1898, 10, 23 C. 884, R.) [Cited, 4 0-0. 89.] 

(86) —Landlord and tenant- Notice toquilsuit 
for damages— Small Cause Court— Jurisdiction. 

— A Small Cause Court baa jurisdiction to 
entertain a suit for damages against a person, 
who refused, on being required by notice, either 
to quit the land of the plaintiff or to pay rent. 
Bhoobun Mohun Boss v. Chundbrnatr 
Banbrjee, 17 W.R. 69. 

(87) —Sail to recover baluta hak—Jurisdio* 
tion of Small Cause Court. —A suit by a village 
servant to recover his baluta hak or share due 
to him as such servant is not for an interest in 
land, but for a share in produce severed from- 
the land, and as such is cognizablo by the Court 
of Small Causes. NabU PlRA v, NABO 
SHIDHESHVAR, 3 B. 28. [Expl., 6 B. 512.] 

(88) — Small Cause Court— Suit for rent— 
Denial of plaintiff ' s title by defendant— Power 
of Court to decide question of renting.—In a 
suit for rent, the jurisdiction ofaOourb of Small- 
Causes is not ousted by the mere fact of the 
defendant denying the title of the plaintiS to-- 
the property alleged to have been rented. Not¬ 
withstanding such denial of title, it is compe¬ 
tent to the Court to consider and decide the 
question whether or not there has been a rent¬ 
ing of the property. SUBBIRAMANIYA AYTAN 

v. Velaydoa Deyab, 1 M H C. 212. [R.i & 
M H.O. 64.] 

(89) —Sutfs for rent—CognizahiV.ty of SmaH' 
Cause Courfs.—Suita for iMiit, when there is- 
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—General ■^coniinued. 

a contract between the pattiee, ot even when 
such a patta has been tendered as the defendant 
was bound to accept, are maintainable in Courts 
of SinaU Causes ; and the mere denial of the 
plaintiff’s title ie not sufficient to oust the 
jurisdiction of the Court. BODl Ram\YYa v 
Persia Janakibamudd, 5 M.H.C, 172. 

(^0)—Provincial Small Caitse Courts Act, 
arts. 4, 11 and 35 of the schedule—Damages 
Jor use and occupation. Suit for. —A suit for 
4am iges for use and occupation of land is one 
cognisable by a Mofussil Small Cause Court. It 
does not fall within either of the arts. 4, 11 or 
35 of the schedule. Provincial Small Cause 
Courts Act. MAKHANLALL DaTTA v QORI- 
BOLLAH SARDAR. 17 C. 841. [Appl , 22 M. 
149; R., 119 P.R. 1894. 23 C. 884, P.B.; D., 18 
C. 816,1 P.R. 1894.] 

(91)—ProvinctaZ Small Cause Courts Act. IX 
of 1887, 3 cA. II, art. 7— Daniiges for use and 
occupation—Jurisdiction.^-k suit for damages 
for use and occupation is not excluded from the 
.jurisdiction of the Small Cau.se Court, ViRA 
PILLAI V. RANOASAMI PILLAI, 22 H. 149. 


(92) —8, 586, Civ. Pro. Code, 1882—S 23 
Proviwial Small Cause Courts Act (IX of 1887) 
—Sttii for comfeasation for use and occupation 
^Valuj less than Rs. tOO-Effect of return of 
^laint—Second appeal.—Ho second appeal lies 
in a suit for compensation for use and occupa¬ 
tion of land valued at less than Rg. 600, the 
samg being a suit of the nature of email causes, 
ootnitbstanding the act that the plaint was 
■returned by the Small Cause Court to be filed in 
a Court of original jurisdiction, under s. 23, Act 
IX of 1887, on the ground that the suit 
•involved a question of title. KALI Krishna 
TAaOBB V. IZZVTBNNISBA KHATUN, 24 C. 

^ - 30 A. 

152“^*^39. 26 B. 625, 6 0. W. N. 
<637 ; R., 23 U. 647, F.B.] 


^33) “Cfseo/ land—Sitif for rent—Jurisdie- 
‘1104 Of Sm%ll Oausi Courts, the pl-iio- 
tiff sued for tent, or rather heir of land which 
'the defendant used and caused to be used for 
M-paasing to and from his steamer, 
held that, if there was no express hiring, the 
defendant ought to be sued for damages for 
■trespassing upon the plaintiff’s land ; that if 
he agreed to pay for the use of a way across the 
land it would not be rent; and that, in either 
•case, the Bmall Cause Court was competent to 
entertain the suit. BRIOB v. ToooooD 6 W 
.B 8.0 0.1. 18. 


(94)—Stttf by propriehr against eulUvator, 
•eognieabU in Small Causa Court when cultiva- 
4or is rntre servant ^ Suit against cuUivUing 
itfsanl for non-fulfilment of contract with land¬ 
lord, maintainable under Act X.—Where the 
«iltivaloc is a mere servant of the landlord, a 
«Bll for Boa-fulfllmsat of the oootraot by 
dhalaxmir will lie against him in the Small 
CbmnQouil. however, (he.oultivator is a 
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tenant to whom the landlord ha? sub-let the 
land, then, tbe provisions of Act X will apply 
to a suit for non-fulfilment, by the tenant, of 
his contract. In ordinary cases of tenancy of 
land, the use of the land as a moans of produc¬ 
tion is that for which a consideration is agreed 
to be paid. That consideration is none tbe 
less rent, whether paid in a fixed sum of money 
or in a portion of the crop, the qvrantity of 
which varies with tbo quantity of tbe entire 
crop produced, The fact of the remuneration 
for the use of the natural agent being fixed ot 
variable—being payable in mon?y or in kind— 
does not take tbe remuneration out of tho 
category of rent. SREENVTn DuTTv. Dwary 
DhaLUb, 2 W R.S.C.C Ref. 2. 

(95) —Sail for rent of land in abadi—Jurisdic¬ 
tion—Small Cause Court—Act XI of ISG5. s, 0, 
cl.‘t .—The words ‘ for which a suit may now 
be brought before a Revenue 0!:ii:;c’ in s. G, 
cl- 4 of Act Xr of 1865 apply to suits for ‘ rorii 
of tbe land.’ A suit for tbe rent of land occu* 
pied by a house in the abadi. .vjthin the Jlunioi- 
pal limit of Daibi. was ijor c>gni 3 ablQ by a 
Revenue Court at the passing of Aot XI of 
1665, and was therefore n ’t excluded from 
the jurisdiition of the SrniJl Cau-<o Court by 
ol. 4 of 8. 6 of that Act. KinAR NXTII 
V. Mussaumut Manrmari and PAUUHU- 
DIAL. 80 P.R. 1877. [R . 177 l^R. 1832.,] 

(96) —Suitfor rentof landin —Lahore — Juris¬ 
diction-Small Cause Courts Act, XI of 18G0, 
s. 6, cl. 4. —Tho words “ for which a suit m »y 
now be brought before a Revenue Oili " 
apply to suits ” for the rent of land. ” A suit 
for the rent of land occupied by a house in 
Lahore City has never been hearable in the 
Revenue Courts during British rule, and ks 
therefore cognizable by tbe Scuall Cause Court. 
MussuuAT UzMi V. Khurshp:d ALAM, 80 
P.R. 1877, Note. 

(97) —“ JCudhi Ramini.’’ inea7tinff of—Suit for 
Kudhi Kimtoi—Jurisdiction—Act XI of 1806, 
s. 6.—Tne phrase * Kudhi Kamiui ’ stgaifi^s 
bouse or ground rent paid by non-propnesary 
residents in a village, and a suit for such due 
is cognisable by a Small Cause Court under 
B. 6 of Act XI of 1665, it not being a suit which 
might have been brought before a Rovonue 
Officer when that Act was passod. NATH t v. 
JAIRAM, 21 P.R. 1888.(74 P.R. 1879, 177 P. 

R. 1872, 33 P.R. 1887, 109 P.R. 1837, R) 

(98) —Action to recover share of malikana— 
Small Cause Courl—Damages—Jurisdiolion— 
Act XXIIl 0 / 1861, s. 21—Special appeal. —An. 
aoiioD for tbe recovery of tbe plaintiff’s share 
of malikana which tbe defendant bad realized 
^om tbe Collectof, is aenit to recover a certain 
0 um of money, and is therefore oognizablo by 
the Small Cause Court, the fast that a question, 
of right was inoideatally raised in the case not. 
affecting the jurisdiction. The provisions of. 
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£. 27, Act XXIII of 1661, bar a special appeal 
from a judgment passed in appeal in euch an 
action. LASMANI DEBIA V. MAHOMED 
HAFEZULLA, 3 B L R. App. 96 = 12 W.R. 29. 
[Expl., 8 P.R. 1883 ] 

(99) — Small Cause Court — Jurisdiction — 
Right to collect birfc, determination o} —Suit for 
h\xt money wrongfully kept fcacfc.—The juris¬ 
diction of a Court rests on the immediate form 
of relief prayed for, and not on the real point 
of law or fact on which the dispute ultimately 
rests. A suit for money wrongfully kept back 
from a person who was entitled to a share in 
the birt collected from the jujmans according 
to the arrangement between the parties, being 
merely a suit for damages, is cognizable by a 
Court of Small Causes under s. 6, Act XI of 
18G5. MUSSAMUT INDAR KOUR v. TEKA, 

8 P.R. 1883, Note. (.38 P.R, 1882, 4 P.R. 1883, 
R.) [F.. 188 P,R. 1888.] 

(100) —Jwrijrfjcfion— Suit for rent of home¬ 
stead land—Bastoo land—Agricultural land .— 
A Small Cause Court bas jurisdiction to try a 
suit forrentof land, wbere the principal subject 
of tlio entire occupation is bastoo land, the 
residue (if any) of the holding being merely sub¬ 
ordinate. But. where the principal subject of 
tbo entire occupation is agricultural land, the 
building or buildings being mete accessories 
thereto, a Small Cause Court will not have 
jurisdiction. Mussawmat Ranee Chun- 
DESSUREEv, GHEENAH PANDEY, 24 W.R. 
152. 

(101) —ProfiweioZ Small Cause Courts Act 
(IX 0 ^ 1887). sc/{. II, c?. (13)-Jodi. Siiif/or 
— Jodi 18 not a cess or due of the kind referred 
to in sch. II, cl. (13) of the ProTincial Small 
Causa Courts Act. The word “ duos ” in that 
article must bo taken to be dues similar in 
kind to the special dues mentioned in the 
arbiclo. A suit for jodi is therefore cognizable 
by a Small Cause Court. RAJA VeeuGOTIv. 
Venkata Rao. 8 M L.J. 83. 

(102) —Suif for jarib rent —Coptiisabififj/— 
Want of jurisdiction to try suit—Return of 
plaint—Proper course. —A suit for yarib rent is 
cognisable by a Court of Small Causes. In the 
case of a suit, to try which a Court has no 
jurisdiotion, the Court should not dismiss the 
suit, but return the plaint for presentation in 
tho proper Court. Venkatadri Appa ROW 
Bahadur Garu v. pamidiparti Venkata 
RATNAM, 7 U L T. 350 = 6 lod. Cas. 702. 
(4 M.H.C. 393, R.) 

(103) —Payment of rent by under-tenant 
under assignment from tenant—Recovery of rent 
by landlord from tenant after payment — Ten¬ 
ant's recovery of rent by suit against under¬ 
tenant—Suit by under-tenant—Jurisdiction — 
Set-of.—G who hold a jote jumma as tenant 
within the zemindary of B, requested D, an 
under>tenant under him, to pay the zemindar 
a certain sum of money for rent of some years 
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due by him. The zemindar, after receipt of 
the money from the under-tenant, recovered- 
the rent from the tenant by suit, and there 
was no plea of payment raised by the latter,, 
who subsequently recovered bis dues from the' 
under-tenant in the Revenue Court. The- 
under-tenant then sued the zemindar and the 
tenant in the Munsifi's Court to recover the 
money paid by him under assignment from the^ 
tenant, and obtained a decree which was how-- 
ever reversed by the District Court, on the- 
ground that the suit was one cognizable by the 
Small Cause Court. The plaiotiQ then resortedi 
to the Small Cause Court. The Judge made- 
a reference to the High Court stating bis opi¬ 
nion that no action for money bad and receiv¬ 
ed lay against the zemindari and that no- 
action was maintainable against the tenant as- 
it was res judicata by the Collector. Held that- 
the opinion of the Small Cause Court Judge' 
that the under-tenant could not recover from 
the zemindar was correct, but that, as the 
Collector had no jurisdiotion to try whether 
the tenant owed the under-tenant (for money 
paid by him for his use), a sum equal to the 
rent due by him. when tbo latter had not been 
authorized to set it oS or to deduct it from the 
rent, the Judge of the Small Cause Court was 
competent to try whether the under-tenant did 
pay mouey for the use of the tenant at his 
request, and, if it be found in the affirmative^ 
to decree the suit in bis (under tenant’s) favour,. 
DBANUT MUNDUL V. BUSSUNT MOYEB. 
DOSSIA, 12 W.R. 190. 

(104) —Suit/or share of produce wronghdly 
withheld by co sliurcr — Jurisiiction—Small 
Cause Court—Act XVIII of 1884, s. 46, cl. (i), 
scope of. —A suit by a co-sharer, of a bolding 
against another oo-sbarer, to recover his (plaint- 
iO's) share of the produce, alleged to have been 
wrongfully withheld by the defendant, is not 
cognizable by the Revenue Court under s. 45 
(i) of the Punjab Courts Act (XVIII of 1884), 
but is cognizable by the Small Cause (Jour#-,, 
notwithstanding the fact that the decision of 
the oase involves a question of title. 8- 46, ol. 
(t) of Act XVIII ol 1884, applies only to cases 
in which a person in his capacity of co-sharer 
in a village sues the lambardar or the remain¬ 
ing co-sharers lor bis share in the profits of an 
estate after payment of revenue and cesses. It- 
is especially intended to apply to those cases in 
which, after the profits of a village have been, 
calculated, and the revenue and cesses 
been paid, a dispute arises as to whether tha 
division has been rightly made, and one co- 
sharer claims that certain profits have not been 
taken into account, or that certain payments 
have been made out of the common fund whion 
the lambardar or the other co-sharets 

have paid from their private 

V. MUSSUMAT RAEMATI. 34 P R. 1888. (74 

P.R. 1886. D.) [D., 106 P.R-1890.) 

(105) —ConsWerafjon for fease—Nuzzat 
Salami—A6ioa6.—Money payable bya lessee la 
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consideration of a lease granted, whether called 
" Nazzur'* or “ Salami ” cannot be looked 
upon as rent, but is simply a debt due upon a 
contract, and is recoverable in a Small Cause 
Court. DINANATH MOOKBRJEB V. DBBNATH 
Mullice, 5 B.L.R. App. 1 = 13 W R. 307. 

(106) —Suil to recover dues wrongly collected 
and kept back—S'/it of nature cognisable by 
Court of Small Causes. —A euit brought on tbe 
allegation that under the Revenue Rules, plain- 
tifi as lambardar was entitled to levy from tbe 
Khewatdara revenue and a certain due called 
'Inam,' and (bedefendant, another lambardar, 
had wrongly collected this inam and refused to 
pay it over to tbe plaintiff, is one for damages 
for money which the defendant was said to 
have wrongfully refused to pay over to tbe 
plaintiff and consequently is of a nature cogni¬ 
sable by a Court oi Small Causes. POHLA v. 
Pebtap Singh. 2 P.R. 1887. (50 P.R. 188C. 
D.) [B., 24 P R. 1905 = 42 P.L.R. ; D., 2 P. 

R. 1900.J 

(\07)-~Marrioge cess, suit to levy—Small 
Cause Court — Jurisdiction-Second appeal to 
Commissioner's Court,—A suit by landlords 
against a tar/cAan claiming Rs. 5 as tbe amount 
due from him by custom as cent of bis bouse 
on a marriage taking place in bis family, is one 
of a nature cognizable by a Court of Bmall 
Causes; and no se.ond appeil lies to tbe Com¬ 
missioner’s Court. GHULAM ALI V. Mue- 
AMDI. 78 P.R, 1888 (177 P.R. 1882. 166 P.R. 
1883, F.} [R., 33 P.R. 1807.] 

(108) — Su^icieni cause " within meaning of 
9. b—Limitation Act (XV of l(in)-Applicaiion 
for review of judgment-Delay in appeal.Suit 
for marriage dufS-Cogniiability by Small Cause 
Court.—The fact of an application lor review 
having been made is “sutficient cause "for 
ezoDsing delay in appealing, only when tbe 
appeal is preferred as speedily as may be after 
the application has been disposed of. Where, 
'^P^Ards of two months had elapsed between 
the date when copy of tbe order passed on re¬ 
view was obtained and that when the appeal was 
filed, it was held that tbe (aot of tbe applica- 
tion for review of judgment was not “ suHlcient 
cause " within tbe meaning of s. S of the Limi- 
tatjou Aot. XV of 1877 (22 W. R. 79. 89 P. R. 
1882. Appl.) [F.. 3 O.L.J. 546; Cons., 183 P. 
B. 1088, P.B.]. Where marriage dues claimed 
by a landlord are payable by the tenants by way 
of ground rent, a suit for tbe same is one of tbe 
nature oogoizable by a Small Cause Court 
8AH1BU V. HlRA, 166 P.R. 1863. [F., 75 P.R. 
1885 ; R , 38 P. R. 1887, F.B.] 

(100)—Sttif on pro-note against agrieuUuritt 
—Ch, XXXIX, Civ, Pro. Code—Deccan Agri- 
euUuriala' Relief Where the suit is for a 
sum onderBs. 1,000 based on a promiseocy 
note, and the defendant is an agrionltucist, the 
pfovisions of Cb. XXXIX, Oiv. Pro-. Code, are 
not applicable, becauae be ia entitled to the 
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procedure and benefits prescribed by the Deccan 
Agriculturists’ Relief Act. The suit lies in tbe 
Small Cause Court. THAOOMAL MANGHAN- 
MALv. GUL Mahomed Johurak, l S L.R. 
243. 

(110}—Saif for damages for wrongful grazing 
—Saif of nature cognizable by Small Cause 
Court—Act XI of 186.5, s. 6— No further appeal. 
—Suit for damages lor grazing cattle on waste 
land originally common, bubwhiob the plaintiff 
alleged had fallen to him under a partition. 
Defendants pleaded that the land was common 
acd that they bad tbe grazing rights over it; 
they dented any knowledge of the partition and 
stated that, even if it had been made, it would 
not affect their right of grazing. Held, tha,t 
the suit was simply one for damages and was 
therefore prima facie one of tbe nature cogniza¬ 
ble by a Small Cause Court under s, 6 of Act 
XI of 1865. and that there was, therefore, no 
further appeal in the case. Though issues of 
title bad been raised in this case, the decree 
was for damages only in accordance with the 
plaintiff’s claim, and (be decree of tbe appellate 
Court bad simply reversed that of tbe first Court 
and dismissed tbe suit. It could not be said 
that the suit which, as laid, was cue of a Small 
Cause nature had been altered into one of a 
different character. Babu KHAN v. GaHI, 3S 
P R. 1862. (75 P R. 1877. 5'J P.R, 1S81. R.) 
(F., 8 P. R. 1885 ; R.. 8 P.R. 1885, Note.] 

(HI )—Government parade ground—Suit by 
lessee of, for gtaiinq fees—CogntzabilUy—Art. 
13, Provincial Small Cause Courts Act.—A suit 
by a lesreo of Government parade ground, which 
14 not an estate as defined in s. 3, Paojab Land 
Revenue Act, 1887, for money due on account of 
grazingdues otherwise than under an agreement, 
18 cognizable by a Civil Court of Small Causes 
under art. 13 of Aot IX of 1887. Khoda 
Bakhsh V. Dana, 13 P.R. 1893. 

(112) —Suit to recover money illegally exact¬ 
ed as grazing fees—Question of title raised by 
defendant—Small Cause Court—Jurisdiction- 
Special appeal. —A suit to recover money paid 
by tbe plaintiff to the defendant under coercion, 
is a suit cognizable by a Small Cause Court, as 
it is capable of being teobnically described as 
a suit '* for money received by tbe defendant 
to the use of tbe plaioiiS ” and no special 
appeal lies in such a case. Ghulam MUHAM¬ 
MAD Kban v. Bhadi Khan. i09 P.R. 1876. 
[F., 73 P.R. 1877 ; Appr., 8 P.R. 1883, P.B.] 

(113) — Suit on bond for arrears of rent. —A 
suit upon a bond given for arrears of rent ie 
cognizable in tbe Court of Small Causes. 
GOVIND VISHNU KDKDE v. MAROTI NARA- 
YAN J08HI, 18 C.P.L.R. 52. (2 W.R, S.C.C. 
Ref. 6, F.) 

(114) —/flslafmenf bond executed for arrears 
of rent, suit maintainable on. in Stnall Cause 
Court .—Thiewaa a suit or akistbundee execut¬ 
ed to the plaintifi for arrears of rent payable to 
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bim bv defendant up ta the date of the bond. 
Held that the obligation on a kislbundee oc ins¬ 
talment-bond constitutes a more debt tvhicb 
may be sued for in the Small Cause Court. 
The new contract based on the consideration 
of the forbearance by the landlord to use his 
remedies to enforce arrears of rent is in the 
same situation as any other civil contract and 
is enforceable by the same procedure. RAJAH 
SHUTT Churn ghosal v. Mahomed ally, 
2 W R.S.C.C. Ref. S. 

(115)—4cf XI o/1866 (Small Cause Courts 
Act), 3. 6— "Rent"—Renldue on conlracl,~la 
s. 6 of the Smtkll Cause Courts Act, 1865, the 
term “rent” is not limited in meaning to rent 
due on contract, but includes money claimable 
in respect of premises of the plaintiff used and 
occupied by the defendant without a contract. 
There is no reason for supposing that the term 
“rent” has the more limited meaning, and no 
violenoe is done to the term by holding that it 
is susceptible of the wider meaning, ChunnI 
LALv MUSSAMUT SBAHZADA KHANAM, 158 
P.R. 1884. [R.. 86 P.R. 1887.] 

(116j—L and for building purposes —Suil /or 
rent of—‘Small Cause Court—Jurisdiction. — A 
Court of Small Causes in the molussil has 
jurisdiction to entertain a suit for rent of land 
used for building purposes. PeaREB RbwaB 

V. NOKOOR KURMOKAR, 19W.R. 308. [F., 
21 W.R. 6.) 

(117) —Pronirtcial Small Cause Courts Act, 
sch. II, cl. 8— Stall in market — }^hether a 
house or part of a house within the meaning of 
the Act —Suillo recover lenlof sUtll — Cognizabi- 
iily by Small Cause Court .—a stall in a market 
is a house or part of a house, and a suit to 
recover stall-rent is a suit to recover bouse rent 
within the meaning of cl. 8, sch. II, of Provin¬ 
cial Small Cause Courts Act, and is one cogni¬ 
sable by a Small Cause Court, NOA KAN v. 
Ml Mya, U.B.R. 1909, 2ad Quarter. Pro¬ 
vincial Small Cause Courts, 5. 

(118) —JttHsdtclion o/ Small Cause Court — 
(Suil for rent of land. —A suit for rent of land 
in a village in the ioterior of a district, and 
used partially for building purposas is cogniza¬ 
ble by a Small Cause Court. GOKUL Chund 
OHATTERJEE V. MOSAHROO KANDOO, 21 

W. R. 5. 

(119) —Ground rent — Jursidiction—Decree— 
Execution—Appeal.—A suit for the ground rent 
of a piece of laud on wbioh a golah stood was 
held to be cognisable, not by a Revenue Court, 
but by the Small Causes Court, whose decree 
the Judge must execute, and an appeal will lie 
from his refusal, DALAWOR ALT v. Dabeb 
Pershad. 11 W.R. 203. (9 W.R. 52, F.) 

(120) —Suit for ground rent under Rs. 50— 
Jurisdiction—Small Cause Court — Act XI of 
1865, 9. S—Further appeal—Act XVH of 1877, 
■s, 39.—A suit for ground rent for houses in a 
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village site does not fall within any of the 
classes of suits enumerated as cognizable by 
Revenue Courts in the Financial Commission¬ 
er’s Book Circular No. XLVI of 1860 in which 
it has been expressly laid down that “ suits re¬ 
garding the village site or zemindars’ bouses lie 
in the Civil Courc,” The first ground taken in 
the appeal, that no further appeal lay to the 
Commissioner, the suit being one of the nature 
cognizable by a Court of Small Causes and the 
claim being under Rs. 50 by reason of s. 39 of 
the Punjab Courts Act was accepted by the 
Chief Court, On the further question which 
was raised whether a second appeal lay to the 
Chief Court, as the suit, if of a Small Cause 
nature, was one a second appeal in which would 
be barred by s. 586; of the Civ. Pro. Code, the 
Chief Court held that the appeal to it was bar¬ 
red by 8. 586; but, as the Commissioner had 
no jurisdiction to hear the appeal to his Court, 
the appellant was allowed to oomplete the 
stamp for an application for revision and it was 
directed that, on bis doing so, an order would 
issue setting aside the Commissioner’s decree 
under s. 622, Civ. Pro. Code, for want of juris¬ 
diction. Shadi Khan v. Fakir Muhammad 
Khan, 177 P.R. 1892. [F., 166 P. R. 1883, 

75 P.R. 1885 ; R., 83 P.R. 1887,21 P.R. 1888.] 

(121) —Suit for mesne profits —Jurisdiction.— 
A suit for mesne profits only, no other question 
arising, is cognisable by a Small Cause Court, 
such a suit being a suit for damages. SUN- 
QRAM Singh v. Juggun Singh, 2 N.W.P. 
18. (10 W.R. 375, F.) [Cons., 18 C. 316 ; R., 17 
C. 707.] 

(122) —Suifs of Small Cause nature — Suit 
for speculative mesne profits.—Where the plain¬ 
tiff, who hid obtained a decree for her share of 
her father’s estate, alleged that the defendant, 
according to that decree, should have surren¬ 
dered to her a fourth share of oectain sir land, 
and that, instead of doing so, he remained 
wrongfully in possession thereof and cultivated 
the same whereby the plaintiff tost the benefit 
of the produce and sued for recovery of 
Rs. 99-12-10, the value of such produce by way 
of—damages, held that the suit was entertain- 
able by a Court of Small Causes. KATWABI 
BibI V. SUBAI KHAN, A.W.N. 1881, 109. 

(1231—Provincial Small Cause Courts Act, 
IX of 1887, sch. II, art. 31—Suit for mesne 
profits—’Jurisdictijn. —A suit for mesne profits 
for less than Rs. 500 is cognizable by a Court of 
Small Causes. Seshagiri Ayyab v. Mara- 
KATHA.MUAL, 22 M. 196, [Wot F., 16 O.P.L R. 

1; F., 84 P.L.R. 1902, 340 = 35 P.R, 1902; R., 
24 M. 118, 39 P.L.R. 1901, 116=94; P.R. 
1900.] 

(124)—Jurisdiction—Pent—Damages— Mesne 
profits —Suit of Small Cause nature.—A suit to 
recover the value of produce of certain lands on 
the allegation that the second defendant, who 
was but a creature and menial servant of the 
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‘first defendant, forcibly carried ofi the crops of 
the land which the first defendant forcibly, 
■and without the consent of the plaintifi, oulti* 
vated, held to be a suit of the nature of a Small 
*Oaa9e Court suit, being virtually a suit for 
■datnagea, and not for rent. KiROO KAHAR v. 

Naubjo Singh, 2i W.R. 380. 

(125)—4cf X[ 0 / 1865, s. Jurisdiction— 
outf for specific performance or alternative 
damages.—Wbere the plaint asked either that 
defendant might be ordered to fill up an exca¬ 
vation at his expanse, or that plaintifi might 
'have 25 rupees ai damages, and the latter was 
•what he was entitled to, the suit was held to 
be one for damages cogaizible by a Small 
Cause Cjurt which cannot bo ousted of juris¬ 
diction merely because plaintiff asked for an 
alternative relief to which be was not entitled. 

Nanda Kumar Banbrjee v. IshanChun- 
DEB Banbrjee, l B.L R. A.C. 9l = io W R 
130. [dpp/.,8 B. 31, U.B.R. 1903, 3cd quarter! 
Pro. 8.0. C. 3. 4j Cons., 15 W.R. 556; D., 24 C. 
-€61«1 C.W.N. 656.] 

\ '—Provincial Small Cause Courts Act 
(IX of 1857). 3. 27—Art. 35, ci (H-Suit for 
damagea to plaintiff's wall-Suit if cognizibU 
bu Small Cause Court—Small Cause Court 
Judge returning plaint to be presented in Civil 
■Courl—Succissor of Judge cannot register 
plaml unless order set as.de by Bigh Court.— 
A suit to recover from the delendaot Rj. 150 
as damages owing to certain tortious acts of 
the defendants in preventing the water of 
the plaiotifi'e bou^e from going io a cortain 
cess-pit. and thereby causing damage to the 
plaintiff's wall and house was held to be 
■one cognizable by a Court of Smdl Ciuses. 
•Also htXi that tbo faot of tbo iujory boiog 
bj diversion of a water-course or 
obstruction of an easement was an accidental 
oiroumstanoe which could not bring the plaint 
within the excapiioos of art. 35 0) of the 
^oviDoial Small Cause Courts Act, 1887. 
where a plaint bad been returned by a Small 
-Cause (fcuct Judge to the plaintiff to be present¬ 
ed on the ocigioal side, and a successor of the 
Judge IB of opinion that it is to ba disposed of 
■on the Bmall causa side, he oanoot have the 
plaint r^tatsrel under 8.97 of the Provincial 
Bmall Cause Oouns Act whilsi the former order 
xeturning the plaint is in exieteooe and has not 
bean eat aside by the High Court. In re 
HAISAMBHAI ABOULaBHAI, 20 B 233 \F 
10 M.L.J. 818.] " 

{\%7\—Interference with water eut, suit for 
damage for-Queationof title-Small Cause Court 

"^Juriedistion-Seeondappeal.—VrhoTeM a enit 

lordameges (or interference with plaintiff e water 
•otil hv the defendant, the qneetion at to whom 
tba tight betoDRed has been put in iesne and 
^Mnlteljr deoid^, no eecood appeal liee to the 
Ositf Ooiuti the aoit laid being oogniaaUe by 
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the Small Cause Court. SHAH Muhammad 
Y. ASLAM Kh.an, 8 P, R. 1889. (35 P. R. 1882. 
F.) [D., 2 P.R. 1900 = 1900 P.L.R. p. 127.] 

(128) Act X[ of 1865, s. Q—Smill Cause 
Courts Jurisdiction—Suit Jor damages for being 
kept out of land, —Plaintiffs purchased certain 
laud and sued defendants on the ground that 
they prevented them from cultivating the land 
they had bought and for which they had paid, 
and so kept them out of the UiS of their pur¬ 
chase money. Held this was a claim for dama¬ 
ges, the rate of interest being used as the 
measure of the damige inflicted on the plaint¬ 
iffs by being toctiously kept out of the use of 
the land, and was therefore of the nature of 
suits cogoizable by a Small Cause Court under 
8. 6. Act XI of 18G5. BOORA v. ElaheE 
BUKsa, 29 P. R. 1870. 

(129) -Provincial Smill Cause Courts Act, 
IX o/ 1687, sck. II, an. 34—5iiii for damages 
— Wrongful obsiruilion to possession of immove^ 
able properly — Jurisdiction,—A. suit for damages 
for wrongful obstructioo by defendant to plaint- 
iff’s posjcBsion of plaint land is cognizable by 
a Court of Small Causes, art. 31. Bch. IX of the 
Provincial Small Courts Act not being applica¬ 
ble to a suit of this nature. LINOAYYA AYYA- 
VARU V. MALUKARJUNA AYYAVARt;,22 M. 
197, Note- [!?’., 22 M. 106.] 

(I'iO)—Trespass to immovjable property — 
Jurisdiction of Small Cause Court.—k suit 
merely to recover damages lor trespass to 
cor&aiQ immoveAblo propi^rty, proved to havo 
been iu tbc po$se&aion ot the pUioiiff, is not a 
suit for recovery of immoveable property, not 
one for determioation of any other right to or 
interest io inxmoveablo property, and is there* 
fore c.>gniz.ible by the Calcutta Court of Small 
Causes^ no question of title being raised or 
determined therein. Pkary MohunGhosAUL 
V. HARRAN CHOaNDBU GANGOOLY, H C, 261* 
[D.. 31 C. 340 = 8 O.W.N. 246 ; R., 29 C. 408, 
31 M. 400 = 18 M.L.J. 430.] 

(131) —(7urtidicfio/i 0 / Small Cause Courts— 
Suit for damages.—The plaintiff sued to recover 
damages by reason ol a wrongful act of the 
deleodaat in braikiog do.va a wall andcarrying 
away the bricks belonging to the plaintiff. The 
defence set up was that the bricks belonged to 
the defendant, he haring purchased them from 
a party lawfully in possession of the property 
before the plaintiff. Held that the suit was 
cogoizable by a Court of Small Causes. 6 hum- 
BHOO CHUNDBR MOWUIOK V. PRAN KlllliTO 
MOWLfCK, 13 W. R. 105, 

(132) —Sutf for damages—Small Cause Court 
suit—Wrongful attachment of property in cis- 
Cttfion of decree, —Where a decree-holder at¬ 
tached money in the bands ol a third person 
as due to the judgment-debtor, and the attach¬ 
ment was removed in consequence of a false 
and wroogfnl objection by such person that the 
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mone}' had been paid away before the attach¬ 
ment, held, that a suit by the decree-holder 
under these circumstances against such third 
person for the amount of such money and the 
costs of an attachment, was a suit for damages, 
cogni?.able by a Small Cause Court, and that, 
when the amount of the suit did not exceed 
Rs. 500, no second appeal would lie in the 
case. KALIAN SINGH V. CHUNNI LAL, 6 A. 

lO^A.W.N. 1883, 172. 

Breach of contract —Snif for damages. 
Cognizable A tuit for damages for breach 
of contract whore plaintiff claims expenses 
actually incurred is cognizable by Small Cause 
Court. The mere fact of a claim for actual ex¬ 
penses being naixed up with a claim for damages 
for injured feeling is not a ground for dismiss¬ 
ing both. If the plaintiff is willing to 
abandon bis claim for damages for injured 
feelings, the plainrifi should be amended so as 
to limit it to actual expenses alone. 8 P.R. 
1866, CiY. Ref. 

(134) — Agreement to sell Kunkar—Suit for 
damages. —Where defendants agreed to sell 
plaintiff all Kunkar in their village and sold it 
to another, held that a suit for damages by 
plaintiff would lie in a Small Cause Court. 
In re A REFERENCE BY THE JUDGE. SMALL 
CAUSE COURT, Ludhiana, 2 P.R. 1886, Civ. 
Ref. 

(135) —Small Cause Courts Act, XI of 1865, 
j. G— Suit for money paid for defendant. —A suit 
for recovery of a sum of rupees which the 
plaiutiff bad paid for the defendant was held 
to be in the nature of a suit for damages as 
described in s. 6 of the Small Cause Courts Act. 
GOPAL SURNOKAR V. GOYARAM SiRCAR, 13 

W.R. 273. 

(136) — Jurisdiction—Payment made towards 

decree —Omission to certify —Sni< for damages, 
—A Small Cause Court has jurisdiction to 
entertain a suit for damages sustained in conse* 
quence of a decree-holder fraudulently omitting 
to certify to the Court the payments made by 
the plaintiff. BHUGOBAN Tanteb v. GOBIND 
CHUNDER Roy, 9 W.R. 210. [R., 6 M. 397 ; 

D., 13 W.R. 147.] 

(137) —Suit to recover value of fishing nets 
wrongfully taken by defendants and for da¬ 
mages for loss of work conseguent on it—Small 
Cause Court.—The Small Cause Court has 
jurisdiction to entertain a suit to recover the 
value of certain fishing nets wrongfully taken 
by the defendants from the possession of the 
plaintiffs and not restored, and for damages for 
lo>>s sustained by the plaintiffs through their 
inability to follow their pursuit as fishermen in 
consequence of the said wrongful act of the 
defendants in taking awav their nets. Madu* 
THAN V. SUBBZBR, 6 M.H.C. 34. 

(138) —4cf VIII 0 /1861. ss. 81, BS—Attach- 
tnent under—Suit for damages—Small Cause 


Small Cause Court, MofussU, Jurlsdlc^ 
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Court — Compensation.—A. suit to recover da* 
mages after the dismissal of a suit wherein cer¬ 
tain moveable properties, fishing nets, etc., hadi 
been attached under s. 81, Act VIII of 1859, is 
cognizable by a Small Cause Court. If a defend¬ 
ant applies for compensation, any award that 
may be granted will bar a regular suit. 
GOBURDHUN MAJHEE V. BANBE CHUNDER 

Doss. 21 W R. 375. rfl.,,16 C.W.N. 540=11 
Ind. Cas- 729=14 C.L.J, 515.] 

(139) —Prouincial Small Cause Courts Act,. 
IX of 1887. sch. II, art. 3—Suit against 
karnam in settled Zemindari — Jurisdiction.— 
A karnam in a settled zamindari is cot an 

officer of Government ” within the meaning 
of art. 3, sch. II of the Small Cause Courts- 
Act, and a suit to recover damages sustained by 
reason of tbe karnam’s default in keeping; 
certain accounts, is cognizable by a Court of 
Small Causes. Orr v. NEELAMEGAM Pillai, 
18 U. 395. 

(140) — Jurisdiction— Small Cause Court- 
Suit to recover money paid to a mooktear under 
a fraudulent concealment of fact—Suit for 
damages.—A suit to recover a sum of money 
which tbe defendant bad fraudulently obtained 
from tbe plaintiff’s karpurdaz by concealing 
from tbe plaintiff the fact that be had been 
engaged as mookhtear for tbe opposite party, 
inducing her to appoint him (the dofoedant), 
her mookhtear, and giving her to understand 
that be was conducting the case for her, is. 
substantially a suit to recover damages for the 
injury that she bad sustained by reason of tbe 
fraudulent concealment and misrepresentation, 
and the suit is cognizable by a Court of Small 
Causes. PATIMA BEGUM V. 8YED MOOSA,. 
18 W.R. 128, 

(141) —Act XT of 1865, s. 6—Suif for money *»- 
defendant's hands—Money collected under docu¬ 
ment creating charge on land—Defendant not 
party to document — Jurisdiction—Small Cause 
Court. —Suit for money from defendant- 
personaliy. The money claimed bad been 
oolleoted from an estate under an instrument 
to which tbe defendant was not a party and 
which had been charged on the estate by the 
instrument. No decree was sought against tbe- 
estate. Held, that the suit was one for damages 
within the meaning of s. 6 of Act XI of 1865- 
and was cognizable by a Court of Small Causes. 
BHUGOBUTTY CHURN RAJPAYK V. SHA- 
RODA PBRSHAD SOOKUL, 22 W.R. .298. 

(142) —Jef XXIII of 1861, s. 27—Stiifs of 
Small Cause nature—Question of title—Special' 
appeal. —Tbe plaintiffs olaimiog, as hereditary 
Mahars of village, tbe right to carry awa>’' 
dead animals, sued for the recovery of the- 
prioe of tbe skin and flesh of a dead ox. Held 
that tbe suit being a claim for damages, was- 
ccgnizable by a Court of Small Causes, al¬ 
though a question of title had to be incidental¬ 
ly enquired into, and no special appeah 
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would lie under s. 27 of Aob XXIII of 1861, 
and a decision in euoh a suit would not be a 
bar to the plaintiffs' bringing a suit for a 
general declaration of their title. KHANDU 
KEBUV. TATIA VlTHOIlA. 8 B.H.C.A C. 23. 
[B., 16 B. 400 ; D., 25 B. 35.) 

{liS)—Custom—Appropriation of dead cattle 
bp chamars—Suit for value of hide and fiesh 
of dead buffalo, cognisable by Small Cause 
Court—Act XI of 1865. s. G, cl. i—Suit not 
cognizable by Revenue Officer ns perquisites of 
village officer. —PUintiSs brought this suit as 
ohamars of a Taraf in Panipat to recover the 
hide and flesh of a dead buflalo. valued at Rs.lO 
Having found that by custom the chamars 
in the Taraf were entitled to appropriate the 
dead animals irrespective of any services 
rendered, the Court of first instaoce gave a 
decree for the hide. Oo appeal by the defend¬ 
ants it was urge! that the lower appellate 
Court had no jurisdiction to bear the appeal, 
and that if it bad, the suit itself was not 
maintaioable. Hcli. that the suit was one for 
personal property of value less thau Rs. 50 
and, unless it could be shown that it was not of 
the nature ooguisable by a Small Cause Court, 
the further appeal would bo barred by s. 39 of 
the Punjab Courts Act XVII of 1877. Held 
also that the mere circumstance that the right 
of,the ohamars to‘the hides of dead animals 
was provided for in the Admioietration paper, 
could Qot constitute them village officers so that 
the suit should be brought before a Revenue 
officer ae one for the perquisites of a village 
office, excluding thus the jurisdiction of the 
Small Cause Court under s. G,cl. 4 of Act XI of 
1865, HAKOO LAL v. OuMANI, 28 P.R, 1882, 
[B., 84 P. R. 1887.) 

(144)— Right to carcases of dead cattle—Suit 
for damages for non-delivery of —Suif of Small 
cause nature—Second appeal—Civ, Pr-j. Code, 
8.586.—The plaintiff’s claim in this case was one 
for damages for the non-delivery of anooe-fourtb 
ehare in the carcases of dead cattle in accordance 
with the Administration paper of the village 
agreed to by both parties. Held that euoh a 
suit was of the nature cognizable by a Court of 
Small Causes and that a second appeal was 
tberefOTO barred by s, 586, Civ. Pro. Code, the 
value of the claim being under Rs. 500. 
MOHNAv. Lalm&N, 28 P, R. 1882, Note. (28 
P. R. 1882, F.) 

(146)—.Tuftadief ion—Suit <or i>alue of skins — 
Defendants efuiming them by custom—Small 
Cause—Appeal.—PlaintiS, a non-proprietor in 
the village, sued the defendants one of whom 
wae a lambardar and the other a proprietor, 
(or the value of the skins of certain animals 
wbiob had belonged to plaintiS and bad died 
in the village. 'The defendants pleaded that, 
aooording to the custom of the village, they were 
authorised toeeouretbe skins (or the moobie 
and the ohamars of the village. The appeal 
1^ the pleintifi was heard by the Divisional 


Small Cause Court, Mofussil, Jurisdic^ 
lion of —continued, 

-1, —General —continued. 

Judge. Reid, that since the plaintiff, claiming 
as owner, simply sued for the value of the 
skins, the suit was a Small Cause Court suit 
and the appeal lay to the Subordinate Judge 
and not to the Divisional Judge, although, had 
the lambardarj or the mochis sued to enforce 
the custom, the case would have been differ¬ 
ent according to 29 P. R. 1982, RabmaT 
Khan v. budha. 3* P. R. 1687. (2h p.r. 
1832. B.) 

(146)—S»:alf Cause Court— Jurisitc^ton— 
Suit for damages—Right to add claim not cog¬ 
nisable by Small Cause Court—Special appeal. 
—In a suit for dam^iges cogolzvblo by a Court 
of Small Causes, the plaintiff could add another 
claim (or damages, which by itself wis not cog- 
niztblebya Small Cause Court. There is no 
special appeal in such a case if the amouut sued 
for does not exceed Rs, 500. MaNSINO 
LALUNO V. THERAM DOLOYB. 22 W, R. 395. 

{HI)-Execution—Payment to prevent sale— 
Purchaser, suit by, for damages — Small Cause 
Court—Jurisdiction—Appeal —A Small Cause 
Court has jurisdiction to entertain a suit for 
recovering money as damages, measuring the 
loss to which the plaintiff was put by having 
to pay on behalf of the defendant money which 
the defendant had agreed to pay out of the 
purchase-mooay in order to prevent an estate, 
which plaintiff had purchased from him, from, 
being sold in execution of a decree, No special 
appeal lies from a decree passed in such a suit. 
RAMGUTTY GANOOOLY V. K U R A (, B E 
PEUSHAD GANOOOLY, 17 W. R. 446. 

(148) — Jurisdiction — Small Cause Court- 

Suit to recover assessment wrongfully levied— 
Act XXIII of 1961, S- 27— Special appeal. —• 
Trial of sutf— Delegation—Practice.—k. suit to 
recover the assessmeot wrongfully levied by 
Goveromant from the plaintiff is of the nature 
cognizable in a Court of Small Causes under 
Act XI of 1665, when the daiuage or demand 
is under Ri. 500. In such suits, therefore, no 
second appeal lies under s. 27 of Act XXIfl of 
1861. (F., 3 B. 18S ; R.. 10 B.H.O. 308.J 

Such suite should ordinarily be tried by Dis* 
trict Judges when brought iu the District 
Courts, without their trial being delegated to 
their Assistants. RAMACHANDRA BhiKAJ v. 
Collector op Ratnaoiui, lO B.H C 303. 

(149) —iStttf for value of moveable property 
attached and sold — Jurisdiction—Small Cause 
Court.—k suit to recover the value of salt 
attached and sold in ezeoution of decree, on the 
ground that the salt was the property of the 
plaintiff and not of the judgment-debtor, is a 
suit (or damages, and when the amount claim¬ 
ed R). 300 is within the pecuoiary jurisdiotion 
of a Small Cause Court, such suit is oogniztble 
by that Court only. BHUGAN CHAND v. 
Bakbha, 97 P.B. 1888. (22 P.R. 1880, D.) 
[ft., 91 P.R. 1896 ; D., 80 P.R. 1886.] 
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(150J—i7j<riscijc^Jon—S7>taZ/ Oauze Courts — 

Suit far a share of earnings in The 

plaintiffs sued the defendants alleging that 
they h'ld a right to ply boats in the Sagian 
Ferry and had so plied them and that the 
defendants had received all the earnings and 
retained the share of the plaintifis therein. 
Held, that the suit was not for an account but 
for money received by the defendants to the 
plaintiffa’ use and was therefore cognizable by 
a Court of Small Causes, DlNA v. FaIZ 
BAKHSH, 51 P R. 1887. 

{l5X)—Suit for recovering share in the pro¬ 
duce of irtimoveable property is cognizable by the 
Court of Small Causes — Practice-Procedure— 
Civ. Pro. Code (V o/ 1908). s. 1—k suit for 
recovering a.‘)hare in the produce of immoveable 
property lawfully collected by the defendant is 
not a suit for possession of immoveable properly, 
or for recovery of interest in such property, 
but it is a suit for moneys bad and received to 
the plaintiff's use, and, as such, itis cognizable 
by the Court of Small Causes. Maharana 
Shri Davlatsinohji V. Khachar hamir 
Mon, 11 Boro. L R. 1330=34 B. 171 = 4 Ind 
Cas. 830. (17 B.42. F.) 

(152) —Suifs cognizable by Court of Small 
Causes—Suit tor share of debt of amount less 
thanBs.500.—The plaintiSand the defendants, 
the legal represeoiatives of a deceased person 
bad executed an ikrarnamah by which 3 aunas 
4 pies was assigned to the plaintiff and the re¬ 
maining 12 annas 8 pies to the defendants. 
The plaintiff alleging that the defendants 2 to 
4 drew the whole amount deposited by a debtor 
of the estate, brought a suit for the recovery of 
their portions which wa.s less than Rs. 500. 
Held that the suit was clearly cognizable by 
the Court of Small Causes, KUJJBUNNISSA v. 
SUJAN, 10 C.L R. 31. 

(153) — to recovfr money paid for costs 
payablehy defendant—Indian Contract Act. s.69 
—Quasi contract—Jurisdiction of Small Cause 
Court. —This suit was for money due to the 
plaintiffs which they had paid for the defend¬ 
ants and which the latter along with the for¬ 
mer were bound by law to pay by way of the 
costs in a suit. By s. 69 of the Contract Act, 
the plaintiffs were entitled to be ro-imbursed, 
there being an implied obligation under the 
ciroumstanoes there stated. This relation has 
been entitled in ch. V of the Indian Con¬ 
tract Act as a " relation resembling the rela¬ 
tion created by contract.” The Chief Court 
was of opinion that the use of the above quoted 
terms by way of a title to oh. V of the 
Contract Act could not render that which was 
a contract when Act XI of 1865 was passed no 
longer a contract within the meaning of that 
Act, and accordingly concurred in the opinion 
that the Small Cause Court bad jurisdiction to 
entertain the suit. NABBI BAESH v. MALI, 
•90 P. R. 18/8, P.B. IF., 57 P.R. 1877 ; R., 6 
f .R. 1883.] 
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(15i)—Payment under compufsto« of money 
payable by another—Suit for amount paid — 
Small Cause Court—Jurisdiction, —A suit to 
recover arrears of revenue which the plaintiff 
was compelled to pay by the Revenue authori¬ 
ties, but which the defendant was liable to pay 
is cognizable by a Court of Small Causes. 
PARASURAMA CHEDU.MBRAIYANY. KRISTNA- 
I7AN, S M.H.C. 452 

(155)-Acf IX 0 / 1837, sc7i. II, els. i, 31— 
Small Cau<e Court—Jurisdiction.—Wheie the 
pl-iintiff- sued to recover thtir one-fffteenth 
share of the proffo of two ioam villages which 
had been collected by the defendant as the 
representative of the eldest branch of the family 
of inamdars, and as manager of the property 
for the several sharers, held that the suit, as 
brought, was cognizable by a Court of Small 
Causes, that- the suit was one for money bad and 
received to the plaintiff’s use and did not fall 
under ol. 4 of sch. II of Act IX of 1887, as it 
was not asuit for the possession of immoveable 
property, or for the recovery of an interest in 
such property, the only relief claimed being the 
payment of money. If the plaintiffs had alleg¬ 
ed that the defendant had ” wrongfully receiv¬ 
ed” the plaintiff’s share of profits, then, no 
doubt, the suit would have fallen under ol. 31 
of sch. II. But the plaintiff's allegation was 
that the defendant rightfully received, but 
wrongfully retained, the profits. To such a 
suit, cl. 31 has no application. Damodar 
Gopal DIKSHIT V. Chintaman Balkrishna 
KarVB. 17 B 42. IF., 23 A. 437 = 21 A.W.N. 
128, 9 Bom L.R. 207 ; 660 = 10 

Bom.L.R. 733, UBom. L.R 1330 = 34 B. 171; 
Appr.. 21 B. 248; Bxpl., 25 B. 85 ; R., 2 0.0. 
27G. 137 P.L.R. 1901 = 13 P.R. 1901, 1 L.B.R. 
335, 98 P.L R. 1904. 14 M.L J. 396, 18 M.L. 
J. 88.] 

(156) — Contract to cultivate -Jurisdiction- 
Act X of 1859, $. 10. —Where, on the allegation 
that defendant bad sub-let land to him for the 
purpose of raising crops under a contract to 
share the produce between them, plaintiff 
sought to recover the value of his share of the 
crop which defendant hid appropriated, the 
High Court were cf opinion that the claim was 
not for a sum ezactel in excess of rent within 
the meau(Dg of s. 10. Act X of 1859, and that, 
if proved, it might be enforced by the Small 
Cause Court. GARIBULLA PARAM.4NIK V. 
Fakir Mahaued Kolu, 1 B L.R S N. 13-a 
= 10 W.R. 203. 

(157) —Jef XI of 1865, s. 6—Confrocf, mean¬ 
ing c/—Suit for pla\ntiff's share of money 
received by defendant — Implied contract.-^ 
Small Cause Court—Special appeal —Question 
of title.—The word "contract” in s. 6, Act XI 
of 1865, was intended to include a suit to recover 
money wbioh the plaintiff says the defendant 
has received, and which the plaintiff is entitled 
to a share of, the claim in fact being founded 
upon this, that the defendant, with regard to 
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a portion of the money which belonged to the 
plaintiff, received it for, aad on behalf of, the 
plaintiff and the right to recover it being found* 
ed upon what has always been regarded as an 
implied contract to pay it over to the person 
for whom it was received, [f*., 6 0. 284=7 C. 
L.R. 94-] When a suit U one of tho naiure 
cognizable in a Court of Small Causes, there is 
no right of special appeal, although a question 
of title is incidentally raised, as the finding of 
the Small Cause CuXirt is not oooolusive, aud 
is only for the purpose of determining the suit 
brought in that Court. SUKKUB Lall 
PATUCK GYAWAL V, MUSS4MMAT RaU 

KalbbDhamin, 18 W.R. 104. [F.. lO B.H.C. 
21; R., 5N.W.R. 24, 6 A. 449 = 4 A.VV.N. 179.] 

(16^)—Suit for money received by defendant to 
plaintiff'8use — Jurisdiction—SmollCause Court 

— Question o) lille incidentally raised, effect of .— 
The plaintifi, averring that he was Motawalli 
of a certain sbrioe, sued the dufoodaot to 
recover Rs- 200, which pUiotiO alleged tb it 
defendant bad realized by falsely representing 
himself to be the Motawalli, The defendant 
admitted that be had received the money, but 
averred that he was entitled to receive it as 
Molwalli. Btld that the suit was one “ (or 
money received by the defendant to the use of 
the plaintifi " and as such was cognizable by a 
Small Cause Court, and the fact that tbo 
defendant raised a question of title by disputio?, 
in his answer, the pUiotiff's title as Motawalli, 
did not affect tbo jurisdiction of tho Court. 
HossEiN Shah V. HiUiiiULLA Shah, 73 P. 
R. 1877. [Appl., 8 P.R. 1883, 74 P.R. 1886.] 

(159)— Offerings of shriWi right to share tn 

— Whether cognizable by Small Cause Court .— 
A suit brought to try tbe question of a person’s 
right to a share in tbe oSermge of a shrine, is 
not one of a nature cognizable by a Small Cause 
Court. BisHEN Singh' v. harbragoat 
SINQH.TI P.R 1876. (41 P R. 1872, F.) [D., 73 
P.R. 1877, 74 P.R. 1886.] 

{160)~‘Jurisdiction—Act XI of 1865- Srtif for 
value of *hare of offerings of Umyle, alleged to 
be in defendant’s possess, on—Count for money 
had and received-Jurisdiction—Small Cause 
Court—Question of title raised by defendant, 
effect of, on jurisdiction.—k suit brought before 
the inir duotion of Aot IX oi 1887 against the 
manager, dietiibuting Darogah and the Pujaris 
of a Sbrine, for Rs. 30. being tbe value of ihe 
plaiotiS'a share of the ofierings of the shrine, 
alleged to have come into the defendants’ 
possession, was held to bea suit for money based 
on tbe ordinary count for “money had and 
ceoeived,” and as suoh cognisable by tbe Small 
Cause Court under Aot XI of 1666, notwitb* 
standing that the Pujari defendants, by con¬ 
tending that the money claimed was not due to 
plalotifl as of right, raised a qae^tion of title, 
inasmuch as that circumstance would not 
alter the original character of the suit, the 
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jurisdiction of a Court depending upon the 
immediate form of a suit as embodied in the 
plaint, aud not on the collateral questions of 
law or fact which mav be raised by the plead¬ 
ings. ATRA V. Jowada Singh. 188 P.R. 1888. 
[F.. 20 PR. 1911 = 93 P.L.R. 19il = 9Iud 
Cas. 579 ; iJ., 84 P R 1892,] 

(161)—5/iare of offerings—Suit for. Nature 
A suit by tho rightful Fuccessors to the 
former incumbent against the Manager of 
temple aud rival claimants for a share of ofier- 
mgs received at a sbrine is of a small cause 
nature, Jowahir Singh v. Sard.ir Man 
Singh 84 P R. i892. 

{IQ2)—Act IX of 1887, sch. II, art. 12—ila- 
habrahm-iui dues, suit for-jnrisdtction-Court 
of Small Causes—Second C'tyil appeal .—In a 
suit lor recovery ofa share of iho fJahabrah- 
uiani dues, tbeD.siricC Judge having reduced 
the decree of tbe Court of fir^t instance cc 
Rs. 60. the question before tbe Court of Judi¬ 
cial Commissioner w.as whether s. 586, Civ.Pro. 
Code, barred a second appeal in a siiit of the 
nature. Beld. that tbe suit could not be con¬ 
sidered to be a suit for the posFesaion of a 
hereditary oliice, or of the interest in such an 
office, or to be a suit to establish an exclusive 
or periodically recurring right to discharge tbe 
functions of an clfico within tbe meaning of 
art. 12, sch. II of Act IX of 18b7. the only 
relief claimed being the paymout of money 
hnd and received by the defendant to the plain- 
tifi's use. Held, therefore, that the suit was 
not excluded from the ergniziuco of a Court 
of Small Causes, and that tbe second appeal 
was barred by tho provisions of 5 . 595 , cjv. 
Pro. Code. GhiHAO v. SHBO PrashADA 2 
0 C 276. [K,, 4 0. C. 8 y.J 

(i63)—Fioymctaf Small Cause Courts Act 
(IX of 1887), sch. II. els. 4 and Vi—Claim for 
hereditary allytvance—Suit for immoveabie 
property .—This was an application under g, 25 
of tho Frovii cial Small Ciure Courts Act. The 
suit was for recovery of Rg. 400 for arrears, 
alleged to be due and payable to the plaintiffs 
under an agreemeut by ihe dcfendaot's father 
to pay Rs. 150 per annum to the plaintiffs’ 
father, of which Rg. 50 were for the mainten¬ 
ance of tbe plaintiffi' mother and tbe retfidue 
was to be applied towards defraying the expenses 
of a temple. The terms of tho agreoment showed 
that it was intended that the payment of tbe 
expenses of tbe temple should be continued in 
perpetuity. The Small Cause Couit dismissed 
the suit on tbe grounds that, tbe claim being 
for an hereditary allowance, which was immove¬ 
able property, it had no jurisdiction, and that 
tbe suit-agreement was inadmissible in evidence 
at it was unregistered. The High Court set 
aside the decree of tbe Small Cause Court 
bolding that tbe suit was not one for possession 
of immoveable property or for tbe recovery of an 
interest in such property within tbe meaning 
of act. 4 of sch. II to the Act, nor one coming 
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witbin the purview of act. 13 and that it was 
Dot a suit exempted from the cognizance of 
the Small Cause Court. Nor was the document 
one requiring registration since it was not an 
instrumeot, purporting or operating tocceate or 
declare an interest in immoveable property 
within the meaning of s. 17 of the Registration 
Act. VISHNU GANESH JOSHI v. YesHAVANT- 
RAO. 21 B, 387. [R., 2 0. C. 276.] 

(164) —Jurisdiction—SmfiR Cause Court — 
Suit for share of uars/tasan— Imflted contract 
'—Act XI of 1865, s. 6—A suit to recover a 
share in a varshasan payable by the Gaekwar’s 
Government and received by the defendant 
who is the eldest member of the family of the 
original grantee is cognizable by a Small Cause 
' Court. It is money received by the defendant 
to the use of the plairitiil—>a state of circum¬ 
stances involving an obligation amounting to 
an implied contract on the part of the recipient 
to pay over the money so received to the person 
on whose behalf it was received. The words 
“other contract ” in s. 6 of Act XI of 1865 
include implied contracts. RataN SBANKAR 
REVASHANKER V. GULABSHANKAR LAL* 
SHANKER. lOB. H.C. 21. (3B.H.C. 75, Ouer- 
ruled-, 18 W. R. 104. F.) iF., 4 B. 321; R., 11 
B. JI. 0. 194, 6 B. 292. 13 B. 650, 656.1 

(165)— Jurisdiction—Suit to recover arrears 
of varshasan— Allowance paid by foreign power 
“—Lower Court's refusal to exercise jurisdiction 
—Reuision.—A Munsif’s Court has jurisdiction 
to entertain a suit brought to recover a third- 
share of arrears of varshasan or annual allow¬ 
ance granted by the Gailiwar of Baroda to the 
defendant and in which the plaintifi is entitled 
to a third share. In such a case the question 
to be determined is, whether the money which 
was received by the defendant from the Gaikwad 
was received on the plaintiff's account. If, in 
determining it. it becomes necessary incident¬ 
ally to try the question of title to the money, 
that would not deprive the Court of jurisdiction. 
The suit is one of a small cause nature. (D. 

23 B. 22. 122 P.R. 1908.] Where the lower 
appellate Court wrongly reverses the decree of 
the Court of first instance for want of jurisdic¬ 
tion, the High Court should exercise its extra¬ 
ordinary power, and correct the error, although 
no special appeal lies in the case- RATNA- 
SHANKAR RAVASHANKAR V. GULABSHANKAR 

Lalshankar, 4 B.H.C.A.C. 173. 

(166)— Small Cause Courts, Jurisdiction of — 
Jurisdiction—Small Cause Court— Suit to re¬ 
cover money paid as bribe.—A. suit to recover a 
sum of money from the defendants, who are 
Police Officers, which it was alleged was the 
amount of a bribe extorted by them, to induce 
them to restrain from searching the house of 
the plaintiff and so putting him to shame, lies 
in the Small Cause Court; such a suit does not 
fall within the second schedule to the Provin¬ 
cial Small Cause Courts Aot. Rafimuddin 
AHUED V. NAIMULLAS, Ind. Cas. 623. 
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(167) —Permission/o use path across another's 
land—Sum agreed to be paid—Suit to recover — 
Jurisdiction—Revenue Court — Small Cause 
Court. What was sued for, in this case was 
not the rent of land but merely the stipulated 
sum made payable by the contract to the 
owner of the land for the leave granted by him 
to the defendants to use a path across his land, 
and such a suit, not being one of the descrip- 
tion made cognizable by Collectors of land 
revenue, was held to lie within the jurisdiction 
of the Small Causo Court. WoomaPERSHAD 
Shaw v. Shumsher Sirdar Mehter. 4 W. 
R.S.C.C. Rg, 10. 

(168) —Acf XXIII of 1861, s. 27—Suit for 
refund of money—Small Cause nature—Special 
appeal. —Suit for refund of money under the 
following circumstancesPlaintiff took a lease 
from the defendant, the latter giving the 
former a bakijaee setting forth a certain sum as 
being due from the tenants by way of rent. 
Plaintiff having paid the amount to the defen¬ 
dant sued the ryots to recover the sums due 
according to the bakijaee, but was met by the 
ryots with pleas either of payment to the 
defendant or of payments by assignment foe 
the defendant's debts. Hence the suit by the 
plaintiff to recover from the defendant the 
amount paid by him. Held that, as the suit 
was of a small cause nature, and the amount 
claimed was less than Rs. 500, no special 
anpeal lay from the decision in the case. 
WUZEER MULLIOK SiRCAR V. NlTUMBINEB 
Debee, 18 W.R. 484. 

(169) -Decree under Act X of 1859, money 
paid for but not applied in satisfaction of, suit 
Jor recovery of—Jurisdiction of Small Cause 
Court.—Plaintiff was judgment-debtor in a 
case decreed in favour of defendant, decree- 
holder, under Act X of 1859, sod instituted 
the present suit fortho return of certain money 
which be bad paid in liquidation of the decree 
but which bad not beon so carried to his credit. 
On a reference made by the Judge of the Court 
of Small Causes under Act XLII of 1860. the 
High Court expressed its opinion that there 
was nothing in the enactments to prevent the 
plaintiff from bringing the suit in the Small 
Cause Court to recover from the defendant 
money which had received to the plaintiff’s 
U8e--uf3.,. the money which he received to be 
applied in reduction of the decree-debt, and 
had not so applied. Tarinkb CHURN ROY v. 
GopaL KISTORoy, 2 W. R, s. C. C. Ref. 8. 

(170)—Arfs. 2 and 35, cl if), sch. II, Act IX of 
1887 (Proti. Small Cause Courts) — Immoveable 
property, sale of — Non-saleable interest of judg¬ 
ment-debtor — Purchase-money, suit for refund 
o/-—A suit by an execution-purchaser of im¬ 
moveable property for recovery of his purchase- 
money, on the ground that the judgment-debtor 
bad no saleable interest therein, and the pur¬ 
chaser, foe that reason, bad been deprived of 
it, is entertainable in a Small Cause Court, 
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Neither art. 2, nor art. 35, cl. (;1, soh. II, Act 
IX of 1887, excludes suob a suit from the cogoi- 
z%noe of the Snail Cause Courts. PrASANNA 
Kumar Khan v. Uma CH4R4N Hazra, 1 C. 
W.N.140. CB .,8 Bom.L.R. 369.] 

(171) — Contract for sale of land—Purchase 
■money paid—Failure to register sale-deed— 
Suit for refund-^Jurisdiction. —A suit to re¬ 
cover the purchaee-mooey owiog to the failure 
of the veodoFto complete the bargain, as agreed 
upon, by getting (be deed of sale duly register, 
ed, is maiolaiuable in a Court of Small Causes. 
It is substantially a suit for breach of contract 
for sale of land. CHAROO KhAN v. DoorOA 
Monee, 9 W.R. 498. [I?, iti Expl., 10 B-H. 
C. 21.] 

(172) — Jurisdiction—Small Cause Court- 
Suit to recover purchase-money on sale set aside 
—Money had and received. —A suit to recover 
purchase money on a sale of occupancy rights 
being set aside, is one foe ' money bad and re- 
coived,'and as such is cognizable by a Small 
Cause Court. RadhA KISHEN v. SIRDAR 
dSHAR SlNQH. aO P.R. 1867. 

(173) —Act XI of 1865—t/urtadicfion—S.295, 
'Ctu. Pro. Code—Suit for refund of assets paid 
in execulionof decree.—\auit, under the panul* 
timate clause of s. 293 of the Code of Civil 
Procedure, to compel the refund of assets paid 
to a person not entitled to receive the same, is 
cognizable by a Court of Small Causes. HARI 
Kara v. Sobramanya, 9 M. 250. (7 A. 378, 
Disj.) Cfl., 11 M. 269.] 

(m) —Master and servant—Money borrowed 

servant spent for benefit of master—Debt — 
Act XI of 1865, s. 6 —Spectaf appeal. —The 
plaintiff, who was a servaut of the defendant, 
-barrowed a certain sum of msney and spent a 
'Portion of it in satisfactioo of the debt of the 
defendant, and the rest was taken and spent 
for the defendant’s own private business. No 
'Te.payment of the money Wis made by the de¬ 
fendant to the plaintiff, and a deoreewa^ cakon 
out by lenders of the money against the plaint¬ 
iff. After this deoree, plaintiff sued hia master 
for the re-payment of the money which be had 
borrowed and spent and made over for the de. 
fendant’s purposes. Held that it must be 
legally supposed that the money was borrowed 
and paid on account of the defendant upon an 
understanding that it would be repaid and 
that the suit was one for a debt within the 
meaning of s. 6 of Aot XI of 1866 and no 
speoial appeal lies. BaBh Monbb Dbbia v. 
Rajah Ram SiRCAB, 16 W.R. 83. (7 w-R 
377, D.) 

(176)—Suit <0 recovsr fu>o sums of money, one 
for money lent and the other for goods sold and 
delivered— Total claim eognieable by Small 
•Cause Court—Claim in each eaee eognieable by 
Dietriot Muneif on Simill Cauu eide Juriedie- 
Hon of Small Cauea Court —Where a aoit wee 
teonghfe ia Aka Small OauM Oourt to reeover 
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two sums of money, one cause of action being 
for money lent and the other for goods sold 
and delivered, and the amount of both claims 
was within the jurisdiction of the Small Cause 
Oourt, but the pecuiiiary claim in each case 
was cognizable by the District Aluosif on the 
Small Cause side, held that the Small Cause 
Court bad jurisdiotion (o entertain the suit. 
ARUNACHELLAM CHETTY V. Gangatharam 
AIYAN, 8 M H-C. 287. 

(176) — Suit for debt alleged to have accrued 
due under contract— Small Cause Court,—A. 
suit for a debt alleged to have accrued due 
under a contract is cogniziblc by a Small 
Cause Court. Chetu Nauayana Pillay v. 
AYAMPERUM4L AMHALOil, 4 M.H.C, 447. 

(177) — Jurisdiction — Small Cause Court — 
Money paid by mistake. —A suit for moofiy paid 
by mistake is one of tbe nature cognizable in a 
Court of Smill Causes. ChajIRU v. HaRDAT, 
A.W N. 1883, 128. 

(178) — Suit cognizable by Small Cause Court 
—Qansi contract—N.W.P. Pent Act, Will of 
1873, s 93.—A suit 00 a auasi contract, for 
money had and received by the defendant for 
tbe use of the plaint'fT is cogniz ible by a Court 
Of Small Causes, and does not fall within cl. (uj 
of s. 93 of the Rent Act. 1873. RAM LaL v. 
Muttra D.as, a.w.N. l 8 Sf. 109. 

(179) —XXIII 0 /18C1, s. 13 —Razinamah 

for payment of debt into Courl\ by inslahne.iis 
prolonged beyond one toeek enforceable in Small 
Cause Coarf.—Tbe provisions of s. 13 of Act 
XXIII of 1861, which superseded s. 10 of Act 
XLII of 1860, were merely directory. A razi- 
namah containing .stipuiatious for tbe payment 
of a debt into Court by periodical instalments 
prolonged beyond one week, could, therefore, 
be received and enforced in a Small Cause 
Court. Chinman AYYAITA V. Shgkh PlR 
AHMAD, 1 M.H.C. 4S9. [«.. 4 M.H.C. 183.J 

(180) —Suif for money had and received for 

the plaintiff's use— Implied cmtract-Suit of a 
Small Cause nature—Zammdari due. —A suit 
by a tenant for tbe recovery of money wrong¬ 
fully collected from him by tbe zamiodar as a 
zimiodari duo, is one for money had and 
received, and is therefore of a nature oogniz tble 
by a Small Cause Oourt, THE COLLECTOR OP 
CAWNPORE V. KEDABl, 4 A. 19 = A. W. M. 
1881, 108. (4 A. 6, F.) 

(181) —Saif for Tnoney had a«ti received for 
the plaintiff's use—Suit of a Small Cause 
nature. —A suit for mooey which has come into 
the hands of the defendant under such circum- 
etaoces that he must be taken to hold it to tbe 
uee of tbe plaintiff, and to be under an implied 
contract to pay it to him. is a suit for money 
had and received by the defendant for the use 
of the plaintiff, and is one of a nature cogniz¬ 
able by a Small Cause Court. Laohman 
Prasad V. Ohaumi Lal, 4 A. 6 *>A.W.N. 
1881, 9ft. C^.. 4 A. 19 : Appr., 6 A. 449.] 
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(182) — Execution mcney paid io rival decree- 
holder-^ Suit to recover on ground of plaintiff's 
priority of attachment—Jurisdiction—Small 
Cause Court. —Where, in the coUrse of rzecu- 
tiou of a decreet a decree-holder has beeu paid 
awey money by the Small Cause Court, and a 
rival decree-holder claimed the same under 
s. 270 of the Civ. Pro. Code, on the ground that 
he bad first attached the property sold, a suit 
between the rival dtcree-bolders regarding r ueb 
money will lie in the Small Cause Court as for 
the recovery of money illegally paid to the 
defendant DEVI SAHAI v. JamASJI AND CO., 
22 P.R. 1875. 

(183) — Small Cause Court—Action for reco¬ 
very of ccsts incurred in s«tf to compel registra¬ 
tion of document, suilainabilily of. —A person 
can recover in a Small Cause Court the costs 
incurred by him in a suitto compel registration 
of a document. tHENGAL^•ARAYA MUDALIV. 
THANGATCHI AWMAL, 6 M.H C. 192. (ft., 1 
B. 467, 8 A. 452, U B.R. 1904, C.P.C.. 283, 
U.B.R. 1905, C. P. C. 283.] 

[ (164)— Claim for money due on bond—Security 
by mortgage of land —Smoft Cause Court, juris¬ 
diction of.—A Judpe of the Small Cause Court 
is ermpotent, when a suit is brought on a bond, 
the payment of v.bich has been secured by the 
hypothecation of land, to try whether any debt 
is due upon the bond or not ; but ho cannot 
declare whether or not the particular land 
mentioned in the bond is charged for the pay¬ 
ment of the debt, nor can be attach the land 
in execution of the decree. Ram Shewuck 
SAHOO V. FUTTO ROY, 12 W.R. 184. [Appr., 
12 W.R. 367, 10 B. 69; Not F., 13 W R. 120.J 

(186)—Bond hypothecating land — Small 
Cause Court, jurisdiction of—Sale in execution 
of decree—Mortgage by Hindu Guardian — 
Legal necessity.—A Small Cause Court baa 
jurisdiction to entertain a suit on a bond 
hypothecating larded property, and to give a 
simple money decree. tl2 W.R. 184, F.) A sale 
io execution of such decree, if duly made by the 
Civil Court, and if there was no irregularity in 
conducting it, cannot be set aside for want of 
jurisdiction in the Court that parsed tbedcoree. 
Though it is incumbent on a Hindu mother 
who is guardian to ber minor son, to provide 
for bis investiture, still where the family pro¬ 
perty is small, she is not justified in borrowing 
a large sum by mortgaging the pro[ erty. i Glover, 
J.) DOORHYAR ROY V. DULSINGAB BiNGH, 

12 V. B. 867. 

[186)—Quasi-coniract—Contract Acf, ss. 69,70 
—Suit of a small cause nature—Small Cause 
Court Act (XI of 1865), a. 6—* Second Appeal— 
Civ.Pro.Code, 1877, s. 586.—A suit for recovery 
of money paid by the plaimiS for the revenue 
payable by defendant, between whom and p’aio- 
tifi, the relation of oo-sbarer and Lambardar 
never existed being one for money lawfully paid, 
and not intended to be gratuitously paid by one 
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person for another who enjoys the bentfit o£ 
it is one based upon an implied contract 
under ss. 69, 70 of the Contract Act, and ia 
cognizable by a Small Cause Court and is not,, 
open to second appeal if its value does not exceed 
Rs. 500. Nath Prasad v. baij Nath, 3 A. 
66 , F B. [DtS 5 ., 9 C. 395; Not F.. 7 C. 605; F.,. 
4 A. 1-34. 4 A. 152; Appr., 15 C. 652, P.B.; ft., 
12 C. 213; D.. 8 C. 113.] 

(167)— Cause Court, Jurisdietion of.—- 
A Small Cause Court has jurisdiction to enter¬ 
tain a suit for a portion of grain in the nature- 
of net rent which has fallen due, that amount 
being wiibin its jurisdiction, although the 
whole amount payable frrm first to last undec 
the agreement would be in excess of that juris¬ 
diction. NARASIDAVUR V. MARANA KADN- 
DAN, 2 M.H C. 440. 

(188) —XI of 1865, s. 6—Joint property in 
decree—Suit to recover share of money.—A suit 
against a co-sharcr, for a share of money realiz¬ 
ed upon a decree which was joint property of 
the parties, ia cognizable by a Small Cause 
Court and no special appeal lies in such suit. 

Huro Mohun Roy v. khettro Moneb, 
J2W.R. 372. [F.. 6 C. 284 ; Appl, 6 A. 449 = 4- 
A.W N. 179.} 

(189) — Water-cess— Payment by landholder 
—Right of land holder to be reimbursed.—VJhetQ 
a landholder pays (o Government the water- 
cess due, which his tenants are bound to 
pay, bo is entitled to claim from them reim¬ 
bursement, in virtue of either an implied- 
contract, or a right to cempensation. A Small 
Cause Court constituted under Act XI of 1865. 
has jurisdiotioD to decide such a suit. 
VEKKATARAMAYA V. VlRAYA, 8 M. 4. 

(190) —Sui< for recovery of revenue paid by- 
one person for anoiher—Suit of a small cause 
nature. —A suit by the proprietor of one village 
who is by mistake compelled to pay the revenue 
due by the proprietor of another village, for 
recovery of the same (rem the latter, is, when 
the amount does not exceed Bs. 500, a suit of 
a nature cognizable by a mofursil Small Cause- 
Court. Qdtub Husain v. abdul Hasan,. 

4 A.134 = A.W.N. 1881,141. (3 A. 66 , F.B.,F.) 
[D., 9 A. 591.] 

(191) — Revenue paid by one co-sharer in 
estate on account of another—Suit for eontribu- 
tion-Jurisdiction of Small Cause Court-Special' 
appeal—Act XXIII of 1861, s. 27.—This was 
a suit for a sum of mcney paid as revenae by 
one partner in an estate on account of another 
partner, based on the rights of one sharer to 
recover from his co-sharer any portion of (be- 
total jumma which he was obliged to pay on 
their behalf to Government to save the whole 
estate from sale. Snob a claim is one for- 
money due under implied contract and is there¬ 
fore cognizable by the Courts of Small Causes^ 
and the High Court can have no jurisdiction te- 
entertain a special appeal in such a case, by/ 
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reason of 6 , 27 of Act XXIII of 1861. Bam 
Money Dossia v. feabeb Mohun mozoodj- 
DAB. 6 W.R. 825. CDisdpfr., 7 W.R. 377.] 

(192) —Ctv. Pro. Cod«, 3 . 586—Sitif of the 
nature cogmeatle ly a Court of SmaU Causes 
— Act IX of 1887 (Pro^^inctaf timall Cause 
Courts), seh. IT, ar^a. 39, 41.—A and B were 
oiigioally co-sbarers in the same mahal. By 
a perfect partiiioD, which took efiect from the 
1st of July, 1895, the ehaiee of the two wore 
divided and formed into two separate maTtafa. 
A was compelled to pay an instalment of 
Government revenue due for a period subse¬ 
quent to the partition and legally payable by 
B. A sued B to recover from her ibe revenue so 
paid. In this suit, A was not claimiog as 
lambatdar. Held, that this was a suit of the 
nature cognizable in Courts of Small Causes 
within the meaning of s. 5S6 of the Code of 
Civil Procedure. MUMTaZUNISSA BEOAM v. 
Saadat Wali khan, A.W N. 1898,113. 

(193) •Suit for recovery of land revenue paid 
by one person for another—Suit of a Small Cause 
nature^ Quasi-contract—Indian Contract Act, 
es. 69, 70—Act XI of 1806, », 6 —A suit by a 
person for the recovery of land revenue paid by 
him foe another is a suit on an implied contract, 
and, therofore, of a nature cognizable by a 
Small Cause Court. In the matter of the petition 
Of ALI MAZHAR V. GOPINATH, 4 A. 152«: A. 
W.N. 1881, 167. (3 A 66 . P.B., P.) 

(194) —Joint creditors—Payment to cue— 
Small Cause Cowt suit—Act XL of 1866, s. 6 . 
—When one ol two or mote joint creditors 
receives full payment of the debt, he does eo 
under the implied contract that he will deliver 
their shares to the other joint-creditors •, and 
luoh implied contract falls under the purview 
of a. 6 ol the Mofuesil Small Cause Courts Act, 
fiOHAN V. MATHURA Das. 6 A. 449==A.W.N. 
1884. 179. (4 A. 6 . 12 W.R. 372. 18 W.R. 104. 
B ) IF., 7 A. 884.] 

(195) —Suifs 0 / Small Cause nature—Suit for 
eontributien.—A suit for contribution by two 
jadgment^debtors against a third, lot sums paid 
on account oL arrears of maintenance payable 
by them all jointly and severally under a decree 
of Court, is cognizable io a Court of Small 
Causes. KI 8 HBN Oobind v. Baloobind A 
Vr.M. 1882, 8 . 

(196) — Sttifso/ Small Cause nature—Suits for 
eonfrtdufion.—The plaintiffs and the defendants 
were sued for oompensaCion for wrongful ocoq* 
pation of certain land and a deotse was passed 
against them. The plaintiffs paid the amount 
of the deoteo being compelled to do so, and 
filed a euit on the origioal aide in the Munsiff's 
Ooort: the euit was dismUsed. On appeal the 
DUtriofc Jadge confirmed the decree. Held 
that Ibe salt wai In the nature o! a imall oanee 
•ait, and the proceedings of the lower Courts 

' ahoiild be eet aeide ae they had no jurisdietloo. 
«iaiALnT Binoh ▼. JOKHC, A. W.H. 1882, 84. 

C. IX—86 
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(197)—Sutf for costs i)aidby one of two persons 
Jointly liable—Jurisdiction of Provincial Small 
Cause Court. —A suit for costs paid by one of 
two persons jointly liable does not come under 
arts. 2, 41, 42, or 14 of Act IX of 1887 and is 
cognizable by the Small Cause Court. The 
suits for contribution, which that Court has no 
jurisdiction to try, are those specified in acts. 
41 and 42. or which might come under art. 44. 
BiswaNath Shaha V. Nabakumar Chow. 
DHARY, 15 C. 713. [P.. A.W.K. It06, 6 = 

3 A.L.J. 6=28 A. 292.J 

(198J—Decree for rent obtained against one 
debtor—Suit for conlribution between co-debtors, 
cognizable by Small Cause Court—Act XI of 
1S65, 3 . C.—One of several debtors, against 
whom a decreo for rent has been obtained can 
sue his co debtors for contribution in a Court 
of Small Causes. An obligation to contribute 
is a contractual obligation ivithin the meaning 
of s, 6 , Act XI of 1865. GOMNDA MUKEYA 
TIruyan V. Bapu. 5 M.H.C, 200. iNolF., 
7 C. 605; F., 5 M.H.C. 462, 4 B. 321, G M. 424, 
9 M. 250; Con., U M. 269; ft., 2 B. 624, P.B,. 

4 M. 236, 6 M. 277. 10 M. 518; D.. 3 A. 66 .] 

(199)— Act IX of 1887 {Provincial SmaU 
Cause Courts Act}, s. 15, sch. 11, art. 41.—A 
euit to recover from the defendant a sum of 
money being bis share of the cost of repairing 
a channel which is the joint property of the 
plaintifi and defendant is one cognizable by a 
Court of Small Causes. Fi.scnER v, TURNER, 
IS H. 155. 

{200)—Act XI of I0C5, s. O—Suit for contri¬ 
bution between co-sureties, cognizatilUy of, by 
Small Cause Court. —In the case of sureties 
bound by the same instrument as the principal 
debtor, a suit brought by one of the sureties 
against bis co-surety for conlribution of the 
amount which the former was compelled to pay 
on default of payment by the principal debtor, 
is to be regarded as a suit on an implied con¬ 
tract so as to come within the jurisdiction of a 
Court of Small Causes, HAR[ TRIilBAK 
AKOLKAB V. AOASAHEB, 4 B. 321. [ft., 6 B. 
292.] 

f20i)-Acf XXHI of 1861. s. 27—Contract to 
deliver rice—Suit torecoverrice or value—Stnall 
Cause Court —Jurtsdiefton.—Where the defend¬ 
ant contracted to deliver a certain quantity of 
rice to the plaintiff in return for the paddy 
received by him, a suit to recover the rice or 
its value was cognisable by a Court of Small 
Causes under 8 . 27, Act XXIII of 1861. DOM 
KUMAR V. SORJO DUTT SURUAH, 22 W.R. 
259. 

( 202 )—Suif for recovery of bond—Jurisdiction 
— Snutll Cause Court— Valuation of claim.— 
Plaintiff sued to recover possession of bonds 
executed in his favour by third parties which 
bad been entrusted to defendant as plaintiff's 
agent. Held that the Small Cause Court bad 
juciedietioo to decree suoh a claim for * personal 
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property ’ under a. 6 of Act XI of 1865, as bonds 
or securities for money not exceeding in value 
the pecuniary limit of the Court’s jurisdiction. 
As bonds have a value in themselves as form- 
ing additional security for rights they should 
be held to be property. They must not be 
valued as so many pieces of paper or manus¬ 
cript. They must have their actual value stated 
in the plaint and that could be nothiog less 
than the amounts for which they were held as 
securities. Hence a suit for the bonds must 
be valued according to the amount secured by 
them, and no suit could be brought (or more 
than Rs. 500 in a Court of Small Causes. CHET 
Singh v. Mul Singh, lOP.R. i87i. 

(2031—Small Cause Courts Act (XI 0 / 1865). 
3 . GSuit for recovery of title deed lolielher 
cognizable by Court of Small Cnttses.—Suit to 
recover the title deed of a house at Lahore 
valued at R?. 235, on the ground that plain¬ 
tiffs had purchased it through defendant who 
retained the sale-deed against their will. Held 
that the suit, being one lor the recovery of 
specific moveable property was cognizable by 
the Court of Small Causes and as such no 
special appeal lay from it. Malwa Mal and 
SOHAWA Mal V. Dala Mal. 64 P. R. i878. 

(204)— Suit to recover moveable properly— 
Pledge—Jurisdiction—Small Cause Court—Act 
XI of 1865, s. 6 .—A suit by the pledgee for 
the possession of moveable property pledged 
or for its money value would lie in a Small 
Cause Court under s. 6 . Act XI of 1865 
SOHAN Lall V. KULA Mal. 18 P. R. 1873. 

{20o)—Jurisdiction—Smalt Cause Court- 
Mortgage of moveable properly—Redemption- 
Tender.—A suit for redemption of moveable pro¬ 
perty pledged as security for a loan in amortgage- 
bond will not lie in a Small Cause Court. But 
if the amount due on the mortgage has been 
before the commencement of the suit, tendered 
and declined, then the mortgagor's suit for 
possession of the mortgaged moveable pro¬ 
perty will lie in the Small Cause Court 

Bhubotarinee Ghosamy v. Juggernath 
TewaRY. 16 W.R. S 8 . (9 W.R. 136, iJ.) 

(206) — for enforcement 0 / lien on move- 
able properly—Cognizability by Small Cause 
Court,—A suit for the enforcement of a lien 
on moveable property does not fail within art. 
19 of second schedule of the Act and is cogniza¬ 
ble by a Court of Small Causes. UPASHIA v 
NarshiNGH Lodhi, 10 C.P.L.R. 80. (4 O.p! 
L.R. 31, Diss.) 

(207) —Smaff Cause Court—Jurisdiction- 
Contract pledging moveable property. —A Small 
Cause Court has jurisdiction to enforce a con¬ 
tract pledging moveable property. APPAVU 
PILLAI V. SUBRAYA MUPPEN, 2 M H.C. 474 
[Diss., 10 A. 20.] 

(208—210)—Proyincia^ Small Cause Courts 
Act, IX of 1887, sch, II, art. 35 (J) -Suit for 
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value of property unlawfully retained-Jaris- 
diction,—A suit for the value of moveable pro¬ 
perties retained by the defendant though he 
had been ordered to restore them topIaiutiS by 
an order of the Revenue Court setting aside 
the distraint of the said properties, does not 
/alljvibhin the scope of art. 35 O') of Act IX of 
188», and is triable by a Small Cause Court. 

Chakradharudu V. Venkataramayya, 22 
M. 4S7. ID., 25 M. 540.] 

(211) Act XI of 1865, s, 6 , Excep. 2—Suits 

cognizable by Court of Small Causes.—Where, 
subsequent to a decree declaring that the 
plaintiff was entitled to inherit the whole estate 
of a deceased person in preference to the 
defendant, the plaintiff sued for the recovery 
of certain personal properly left by the deceas¬ 
ed but unlawfully detained by the defendant, 
held that the suit was cognizable by a Court of 
Small Causes and did not come within the 
second exception to s. 6 of Act XI of 1866. 
MOHESHUR MONDUL V. KOILASH NATH 
MUNDUL, 7 C-L.R. 71. [F.. 27 A. 622 = 2 A. . 

L J. 388 = A.W.N. 1905. 134.] 

(212) —Jurisrfiefton— Mofussil Court of Small 
Causes Saif by plaintiff as owner to recover 
moveable property valued less than Rs. 600— 
Ctv. Pro. Code, 1859, s. 246—Ciy. Pro. Code, 
1877.—The Mofussil Court of Small Causes 
can take cognizance of a suit to recover posses- 
Bjon of moveable property under Rs. 600 in 
value and attached in execution of a decree, 
brought by the owner thereof under the latter 
part of 8 . 246 of the Civ, Pro. Code (Act VIII 
of 1869), his application for the release of the 
said property under the former part of the 
section having been rejected. [Expl, 8 C. 
399; D., 4 B. 503; R., 7 A. 152.] Whether the 
Ciy, Pro. Code (Act X of 1877) allowed such a 
suit as the above to be brought in a Court of 
Small Causes, was left undecided. NATHU 
Ganesh V. Kalidas Umed, 2 B. 365. fB., 

7 A. 152.] 

(213) —4c( XI of 1865, ss. 6, 19—Huts— 
Moveable or personal property.—Hate ate not 
immoveable property under s. 19 of the Small 
Causes Court Act. The word “ moveable ” does 
not oomprebend everything which a judgment* 
debtor has a right to remove, but means pro¬ 
perty which is capable of being moved in an 
existent state. Raj Chandra Bose v. 
Dharmachandra Bose, 2 B.L.R. A.C. 77= 

10 W.R. 416. (p., 17 W.R. 309, 4 0. 665; D., 

14 B.L.R. O.C. 201.] 

(214) —Small Cause Court—Suit to recover 
thatch—Moveable property—Question of title.— 
The thatch of a house is moveable property, 
more especially when such thatch has been 
severed from the house. A suit for recovery of 
the thatch is therefore a suit for recovery of 
moveable property cognizable by a Court of 
Small Causes, if the value of the aubjeot-mattee 
is less than Rs. 600. In determining such a 
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euU, the Court has power to adjudicate upon 
a quesDioo of title incidental thereto. Ra.tku- 

MARMOOKERJEB V. PBANNATH MOOKERJEE, 

7 B.L.R, App. 41 = 15 W.R. 499. 

(215) — for cattle or their value, Court 
competent to entertain.— action for cattle or 
the valua of the same oau lie in the Civil Court 
having jucisdiotion within the local limits of 
the jurisdiction ol a Court of Smtll Causes. 

Resolution of the high Court at Fort 
William dated 17th April, 1865, 2 tf. R. 
8.C.C. Ref. S. 

(216) —Ciw. Pro. Code, s. 216—Suif to re¬ 
cover personal property or its value—Suit for 
declaration of right—Small Cause Court — 
Jurisdicfton.—Suit by A against B to recover 
certain personal property or its value. The 
property had been attached by B in execution 
of his decree against C, and A’e claim to the 
property bad been rejeoted. Tbe suit being 
one not for a declaratory decree but for perso¬ 
nal property or its value, was hold cognizable 
by a Small Cause Court. Where the suit is 
not by tbe owner of the property attached but 
by the deccce-bolder to establish his right to 
attach oartain property as being the property 
of his judgmeat-dcbtoc and not of the claimant 
to whom the property bas been released, tbe 
Small Cause Court baa no jurlsdiotioa. Jebwa 
V. KULLOO. 84 P.R. 1870. [P., 80 P.R. 1886; 
Appr., 91 P.R. 18bC.] 

1217]—Bxe:ulion of decree — Attachment of 
goods—Suit by person to be owner—Jurisdic¬ 
tion—Small Cause Court— Farther appeal— 
Punjab Courts Act, s. 39.—A suit brought by a 
person claiming to be the owner of goods attach¬ 
ed in execution of a decree against another, 
the property being personal property within 
the meaning ol s. 6 of the Small Cause Courts 
Act, and under Rs. 60 in value, was one of tbe 
nature of a suit cogcizable by a Small Cause 
Court, so that s. 39 of the Punjab Courts Act 
would preclude a further appeal. JOWALA 
SINOH V. DBVIA, 167 P.R. 1882. [B., 80 

P.R. 1886, 91 P.R. 1886 ] 

(218)—Acf XXIII o/1861, s. 4—Saif to re¬ 
cover moveable property wrongly sold in execu¬ 
tion of decree against another party—Suit 
eogniaable by Small Cause Court.—Where 
plaintiff’s sheep bad been attached and sold in 
satisfaction of a decree against a third party, 
and one of the defendaote was tbe purchaser of 
tbe sboep at tbe Cenrb sale, a suit merely to 
recover the sheep or its value was cognizable 
by a Small Oaose Court, K. N. BOOOHE 
NAIDOO V. R. LUCHMBBPATHT NAIDOO, 8 H. 
^.0.88. [OtM., 7 A. 162, F.B.; R., 2 B. 865.] 

(319)—0»w. Pro. Code (Act X of 1877), 
ts, 283, 67 (a)—Act XI of 1865, 1 . 13— Court of 
Small Causes—Jurisdiction. —A suit by a 
4«ftated olaimant, under s. 383 of Aot X of 
1877» to establieh hit right to, and to recover 
y os ttMioo of, oertain moveable property at- 
Aaohedin ezeontion of a decree ol a Small 
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Cause Court, is coguizibla by. and must, 
therefore, under Act XI of 1865. s. 12, be 
instituted in a Small Cause Court. GORDH.tN 
PEMA V. KiSANAOAS BAL.MUKUNDAS 3 B. 
179. r.D., i B. 503, 7 A. 152. F.B. = 4 A.W.N. 
319.} 

(230)— Jurisdiction— Stitall C.iii'-es Court — 
Atiachinent by d-Lree-holder of r.iooiatls pro- 
psrties—Claim—Reliase of att-ichmeut—Suii 
to esfabfis/i right.—A suit itistiiuted for. tho 
purpose of proving that cartaio msveable pra- 
pirty, consisting of gold and silvjr ocuammts, 
and brass and copper pots and clotbea, 13 tho 
property of his judginent-deblors and there- 
fore liable to attachmeut iu execution of the 
decree obtained by the ptmntill, inuntain- 
able in a SmiU Ciaso Court. -JsTHtBH.AI 
Bhaichand V. B.\l IjtKHU; 6 B.H C.A.C 27. 
[B.. 4 B. 503; D.. 2 B, 385.J 

(221) —Suit for rec .very of debt on pledge — 
Jurisdiclion—Small Cause Court.—\ suit by 
an unsuccessful lutcrvenorfor tha rcoovery o£ 
a debt of R^. 94 on the pledge of 2 ekka 
which bad b.*eo attached and ^old in exocutioi, 
of a decree against the priucipU debtors, tha 
object of tbe suit being to obtain a dccre 
against the latter and also to have tbe plain ' 
tiff’s lien declared against tho ekkis iu tbe 
handsel tbo auctioii-purcliasor, is one for tho 
recovery of moveable property or its value, and 
as such is cognizable by a Small Cause Court. 
MASTA V. RADHA KISIIEN, 5 P. R. 1889. 
(91 P. R. 18S6, Appr.) 

(222) —Jurisdiction—Small Causes Coutl — 
Moveableproperiy—Dispossession by altcicLvicnt 
order.—h suit brought by au owner to recover 
moveable property, of which he h ;s bean dis¬ 
possessed by an attachmi'ut ocdoi*. may, when 
the value of tbe property i!4 ic9.s than Rs. 50 O, 
be maintained in a Court of Siuall Ciu-'-'s, 
RADHA KISHEN v. CJIOTEY LiLL. 3 N.W. 
P, 159. (3 N.W.P. 156. Note, li.) iUlss., 7 A. 
152, P.B.] 

(223) —Rejection of claim preferred lo attach¬ 

ed property- Suit to establish right to property 
and recover its value less than Its. 500, ?nim- 
tainable only in the Small Cause Court.—Aitee 
tbe plaintiff’s claim preferred in respect of some 
bricks which bad been sold in execution of a 
decree was refused, he brought tbo present 
Buit to establish bis right to the bricks 
and to recover ibeir value. Holding that tho 
plaiutif! ought to b.ave sued in the Scnnll Cause 
Court, tbe Sadder Amocn diomi^^'rad tbe suit. 
Tbe coptenlion on second appeal that there wae 
a question of right in the case which cculd only 
be established in a regular euit, was not upheld 
by the High Court wbiob decided that sinee tho 
bricks were personal property and in value leas 
than Rs. 500, tbe suit relating thereto would 
properly lie only in tbo Small Cause Court. 
WOOMBSH OHUNDBR BoSB v. MUDDUN 
MOHDN SIRCAR, 2 W R. [Appr.. 2 B 365; 
Ezpl., 7 C. 608 - 9 C.L.R. 8; 18 W R, 837; 

D., 7 A. 152, P.B. = A. W.N. 1884, 349.] 
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{22i)~-}Uofus5il Small Cause Courts Act, 
IfiCS— Uccovery of moveables attached under 
Act \III of 18C5.—The defendant attached the 
iDoveables belonging to the plaintiff under Act 
VIII of 18C5. Plaiafifi iiued to recover the 
moveables or their value. The plaintiff’s success 
thtruu involved n cancellation of the attach¬ 
ment without a decree for that relief. Held, 
that a Small Causes Court had jurisdiciion. 
Davud Beg v. KuLLAi’PA, 11 M. 264. FD 
5 0.C. I90.J ^ 

(225 )—Suit by decree-holder to establish 
fudgment debtor's title to property attached not 
cognizable by Small Cause Couri.—A. ’suit 
brought by the claimant ns otuner of the 
attached propi-rty, for the reoovecy thereof 
can be regarded as a suit ‘ for personal pro' 
perty ' within tho meaning of s. 6 of Act XI 
of 1805 : but a suit by a decree-holder, to oata- 
blish his right to attach and sell certain pro¬ 
perty as belonging to bis judgmeot-debtor 
cannot amount to a suit for personal property 
Ko as to be coguinable by a Court of Small 
Causes. Chh&ganlaIi Nagaudas v. Jeshan 

^ 503. {6 B H.C.A.C. 

II* H = 4 A.W.N. 349 : 

jf •% O Be 2S9J 

(226)—Su://or dfcfnrnfton of ownership of 
attached moveable property, jurisdiction of 
Small Cause Court to entertain.—Where a cer¬ 
tain buffalo belonging to the plaintiff bad 
been wrongly attached by the defendant, a re- 
veuua farmer, for tho arrears of revenue due from 
a third person, the suit brought by the plaintiff 
for a declaration that the buffalo was not liable 
to be attached was regarded as a suit brought 
for recovery of personal property by the owner 
thereof, so as (o bo cognizable by a Court of 
Small Causes. Pagi PahtaB Hauir v 
varajilai- Mulchand, a B. 259. 

(227)—S:,if for restoration of moveable pro¬ 
perly wrongfully taJcs7i-SuU of Small Cause 
nature-Acl XI of mb-Srnall Cause suit 

instituted and dealt with in ordinary Court _ 

Civ. Pro. Code, s. 586 —Second appeal.—Where 
poMession has beon wrongfully taken, and the 
suit IS for restoration, either to the- plaintiff 
directly, or to some one wholly or partly as 
agent for him, it is a suit for property within 
the meaning of the Small Cause Court Act, If 
property is moveable and of less than 
Rs. 500 iQ value, tho suit is tbeo a SQoall cause* 
The plaiotiUs in this cassi who were co»znoQi- 
bers of a division of a oaste along with the 
dofeodauts, and as such toDante^iD^coni- 
anon with them of certain cooking vessels, 
alleged that they were excluded by the de¬ 
fendants from the common possession and 
common use of those vessels, and sought to 
have tho vessels given over by the defendants 
to a person who should bold them to the use 
of the plaintiffs as well as of the defendants. 

It was contended, on the question whether 
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this second appeal lay, that, though actually a 
small cause” the present suit having been 
instituted and dealt with in the ordinary Court, 
that circumstance involved the consequence that 
a second appeal would lie, but it was held that 
a small cause is such wherever instituted, and 
a second appeal in such a cause is excluded by 
s. 586, Civ. Pro. Code. KALIAN Dayal v. 

(228)-Madras Act. VIII of 1865. ss. 27. 75. 

VT^ Court Act, 

•XI 0 / 1865, sse 6, 8— Who may sue—Mode of 

exercis^g furtsdiciion.—li is competent to the 

Munsiff s Court on its Small Cause side to 

entertain, under s. 27 of Madras Act VIIIof. 

1865, a suit for the recovery of the value of 

goods distrained for reut under the above Act 

and forcibly carried away from tho person 
distrainiDg. The general words of s. 27 of Act 
vm of 1865 admit of the institution of the 
proceeding under it by either the landord or 
theperson authorized to distrain. A petition 
and summons and an order of the Court after 
duly bearing the patties and their evidence 
appear to be the fitting mode of exetcisirg the 
jurisdiction. VADAMALAI TIRUVANA TBVAB 

SEUVAI, 4M.H,C. 401. 


(229)—Civ. Pro. Code (Act XIV of 1882), 
s. 686—Secovrf appeal—Suit of the nature cog¬ 
nizable in Small Cause Courts—provincial 
Small Cause Courts Acts (IX of 1887). 
«c7i. II, cl. 35 (j)—Illegal distress—Payment 
^*^der pressure of issue of distress warrant.— 
Where certain new rates were imposed upon 
the plaintiff by a Municipality, and the plain¬ 
tiff at first refused to pay on the ground that 
they were illegally imposed, but, under the 
pressure of the issue of a distress warrant, did 
eventually pay and bring a suit foe the recovery 
of the amount levied and damages ; Beld, that, 
as there was no distress, the suit was not one 
in tort, but for money had and received, and 
was cognizable by the Small Cause Court; 
that the mere faot that payment was made 
under pressure of the issue of adistrosswarrank 
did not bring the case within art. 36, cl. 0> 
of sob, II of the Provincial Small Cause 
Courts Act; and that, as the claim was below 
Rs. 500, no second appeal lay under s. 686, 
Civ. Pro. Code, 1882. CHAIRMAN OF SANTI* 

PUR Municipality v. Bepin Behaby Sen, 
3Ind. Gas. 429. 

(230)—Afitnicipal Commissioners, suit against 
—Jurisdiction of Small Cause Court-^Referenrt^ 
to High Court—Act XI of 1865, ss. 9 and 22.— 
S. 9 of Act XIof 1865 does not prohibit the ins¬ 
titution of a suit against the Municipal Com¬ 
missioners in a Small Cause Court. Under 
8 . 22 of Act XI of 1865, a Small Cause Court 
ought not to make a reference upon a simple 
point, merely on the appliostion of the parties,. 
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unless it onteitaios a doubt upon the guestioo. 
Harish Chunder Talapattur V. Mr. W. 
F. O’BRIEN, 14 W.R. 248. 

(231)—5. 2, arli. 8 and 13, Provincial Small 
Cause Courts Act, 18S7— Municipal taxes. — A 
suit for reDoverj> of Municipal taxes b; the pro* 
prielor of a bustee land from the owner of a hut 
in the bustee, is cognizable by the Provincial 
Small Cause Court, BrOJONATH Mitba v. 
GOPI SHAKBANI, 23 C. 835. (P.,llC.W.N 57 
= 5 C.L.L 19.] 

(•13-2)—Municipal tax -District Municipalities 
Act (IV of 1884), ss. 49. 50. 53, 101— Wrongful 
assessment—Suit to recover monep illegalty 
levied — Small Cause Court — Jurisdiction .— 
When profession tax has once been paid in one 
Municipality and subsequently for the same 
period the tax is collected under protest a second 
time by another Municipality, the tax-payer is 
entitled to sue the latter Municipality for a re¬ 
fund of the money wrongfully colleoted from 
him. Tbe saitwill lie in the Civil Courts, and 
if the amount is within the pecuniary limits 
of a Small Cause Court, such a suit will lie in 
the Small Cause Court. TUTICORIN MUNICI¬ 
PALITY V. SOUTH Indian railway, 13 M. 
78. [B.. 24 M. 205; D., 19 M. 10.) 

(2S3}—Oumastah employed %n collection of 
rent—Smt to recover excess expenses incurred in 
cotUction-Suils of Small Cause nalicre.—Where 
a goomastha employed in tbe colleotion of rents 
sued to recover the excess expenses incurred 
-over and above tbe collection of rents, held 
that the suit was maintaiiiaole in a Court of 
:&maU Causes and it would be quite au im* 
material ooosideration that the nature of tbe 
defence rendered it necessary to invostigate the 
accounts of tbe Mehal. PROSUNNO CHUNDER 

Boy V. Sbeenath Sbbeuonee, 7 W.R. 
422. 

(284)—Jurisdteftono/ Small Cause Courts.— 
Where the only point in dispute in a suit was, 
'Whether tbe defendant had paid to tbe plain- 
tifl the enm of money which the former bad 
admittedly received on her behalf and as her 
-agent, held that, if tbe defendant acted as 
agent of tbe plaiotiS, there was a true contract 
'implied between them, tbattbe defendant would 
recover tbe sums due to tbe plaintifi and pay 
them over or account for them to her; and that 
tbe euit therefore waawiibio tbe jurisdiction of 
the Court of Small Causes. 8HUUBHOONATH 
-HOZOOMDAR V. KA8BBB8UBBB DBBBE. 

18 W.R. 100. 

{2S6)—Jurisdiction—Small Cause Courts— 
J^oriies—O^r of Oovernmeni—Local Govern* 
mont, meaning of — Act XI of 1666, «■. 1 , 9.— 
A suit (if within the pecuniary and tbe other 
limita prescribed foe Courts of Small Causes) in 
4rbioh an officer of Government is a party, may 
be eolertained by a Court of Small Causae in the 
Hofomil. (10 B.H.O. 806, B.) Tbe phrase 
'"Xioeat GoTernment" used ins. 9 and ufined 


Small Cause Court, Mofussil, Jurisdic¬ 
tion of —continued. 

-1,—General—confMiucd. 

io s. 1 of Act XI of 18G5, does not apply to tbo 
Collector of a District, but rather t-o Governors 
or Lieuteuant-Governors of Presidencies op 
Commissioners of Provinces. Dks.vl.T1 Ma- 
NA.JI V. HEMADALLl iMAiM HAIDARR.IKSHA, 
10 B H C 308. 

(236)— Small cause suit—Suit (or money due 
on aeltvery, whether suit for account—Agency 
—Jurisdiction— Defendants residmg at time of 
suit witkm jurisdiclio)i — M‘jrca}ittl9 de.’lings— 
Interest, — Tbe mere fact tbit tliero wtro 
dealings between plainliiT and defendant in res¬ 
pect of wbicb a bal-iuco is duo docs uot oast 
the jurisdictioo of tbo Small Cause O-curt to 
entertain a euit for the recovery of that 
amouQt, if it is otherwise compeient to try it, 
on the ground that it is a suit /or account. A 
suit may be instituted within the jurisdiction 
of the Court where, at the time of tbe institu¬ 
tion, tbe defendant actually and voluntarily 
resides, though such residence may be tempor¬ 
ary. Mcrcaniiio dealings generally carry in¬ 
terest, A. S, XADAB ROWTHKII V. M. L. 
VENCATAOHELJMJ’ATHY Cuk.tty, 14 Ind. 
Gas. 573. (10 lod. Cas, 833. D.) 

(237}—Suit on village accounts triable by.— 
A Buit 00 village or other accrunts (not being 
partnership accouotR) 19 amenable to tbe juris¬ 
diction of a Small (/ausc Court. 3 P.R. 1866, 
Civ. Ref. 

(238) —4c/ XI 0 /1865-4c/XL 0 / 1338, s. 3— 
Right of relatioo of minor to institute or defend 
suit—Certificate of admimslraUon-—\ Court of 
Small Causes instituted under Act XI of 1665 
is competent under e. 3 uf Act XL of 1653 to 
allow any relative of a minor to institute op 
defend a suit in hie behalf (though a ccrtificata 
ol admiuiBtraiion bas not been granted to euch 
relative) in any case in which such Court bas 
jorisdiotiou in relation to tbo subject-matter 
of the Buil. KANTO BEVVAH v. i'JUND RAM. 
Nath, 15 W.R. 369. 

(239) —Con/rac/—Lia6*/i/y of representative 
—Smalt Cause Court — Jurisdiction—Act XI of 
IQQH—Debt contracted by mother—Liabihiy of 
son—Estate inlurited from mother. —A Small 
Cause Court bas jurisdiction to try a suit, 
against a person as a representative of his 
mother who bad oiado a contract, as tbo 
liability of a ropreeentativo is olassifled under 
contracts iu tbe Contract Act, and it is thus 
eoloiceable as a contract within tbe meaning 
of 8. 6 of Aoi XI of 1665. Under Hindu law, 
a BOD, if ho takes an estate by inheritance from 
his mother beoomee boi representative, and is 
liable for her debts to the extent of the property 
inherited. BlSHEN DA^B v. Sirdar DiaIi 
SIMOH. 9 P.R. 1873. 

(240) —Sut//o recover specific sum of money 
-Jurisdiction—Small Cause Court.—A suit by 
persons holding three shares in a tea gaedan 
against (he repzeseatative of a fourth oo-sharer, 
for a speoifio sum of money, under tU. 500» 
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found due by the fourih co-sharer to the others 
who were alleged to have spent the money on 
the garden, such specific sum being settled and 
agreed to by the original fourth sharer in bis 
Jife-time, as shown by a written agreement. 
IS clearly one of the naturo of a “ small cause ” 
under Act XI of 1865, which is still applicable, 
the suit being instituted before 1st July 1887. 
An appeal from such suit lies to the District 
Court and not to the Divisional Court. Pam 
SINOH V. DaLTP SINGH, 28 P.R. 1889. 

mi}-~Sniall Cause Court-Jurisdiction-^ 
emptied contract—Contract of indemnity— 
CentractA't, IX of 1872. s$. 9. 70.—If A buys 
a tenure at a public auction benamee in the 
name of B. he impliedly contracts to indemnify 
B against Iho claims of tbo superior landlord ; 
and a suit by B against A to recover the 
amount of a decree obtained against him by 
the superior landlord will he in a Small Cause 
Court. KadARE.«:SUR MOOKER.TGA v. GOOROO 
Mookerjea. 2 CL.R. 388. [D., 9 

A* 59leJ 

(242;—fifp. IV of 1816, s. 5—Snifs for sums 
net cxceedtnf, Bs. lO. if cotinisabie by Village 
^uns}f s Ccurf—Concurrent jurisdiction of 
bmall Cause Court.—A Small Cause Court has 
concurrent jurisdiction to try suits for a sum 
not exceeding Rs 10. cognizable by a Village 
Munsif under s. 5, Reg. IV of 1816. PARA- 
SOORAHIA PILLAY V. HA^^ASAMY alias 
0. RAMAS.^ftIY, 5 M H.C. 43. [R., 13 M 

145 J 


5. 15-Madras Act, 
of 1669—Small Cause Court-Village Munsi 
—Concurrent furisdicUon.—The term ‘•Com 
of the lowest grade ■’in s. 15. Civ. Pro. Codi 
wfei'sonly to Gsurts to which the Code of Civ 
Procedure is applicablo, and tho Court of 
Village Munsifi nob being such a Court, a su 
cognizable by such a Court may be institute 
in a Small Cause Court. Mirkhan i 
Kadarsa, 13 M. 143. 


Mrtnsi^'s Court—Suit 
Imdm Small Cause Court on the someday— 
ElecUon.—A salt, brought in a District Mun- 
sm 6 Court, filed on tbo same day as a suit /or 
the eamo amount brought on the same cause 
cf action m the Small Cause Court, is no bar 
to the maioteuance of the small cause suit, but 
the plaintiff must elect between the two. 
8UBRAMANYIAN v. GANAPATHI. 2 M. 123. 

(245J—i4}7ettf. remuneration of, by share of 

profils-Partnership—Contract Act. s. 239— 

Suit against agent for balance due—Small Cause 
Court — </«rj5cZtcfio».-partnersbip according 
to tbe Contract Act (IX of 1872) is a relation 
wbicb subjiists between poreons who have 
agreed to combine their property, labour and 
ehiU ob some business, and to share the profits 
thereof between them. When a person supplies 
goods and employs another as bis agent to sell 
them, remunerating him by half the profits, 
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there is no partnership between tbe two, aS 
there is no combination of joint property or 
joint labour, and none of the essential elements 
of partnership; and suits arising out of such 
transaction are consequently cognizable by tbe 
Small Cause Court. Chirag ALI v. Sirdab 
SHAH. 74 P.R. 1880. 


(246)—Smoff Cause Courts Act—Suit for re¬ 
turn of jewels plfdgrd for partnership debt— 
PUa of nen-dissoiution of partne>ship—Juris- 
dtcfi'n.—Plaintiff brought a suit for return of 

certain jewels alleging that the plaintiff and 
defendant originally constituted a partnership, 
that tho plaintiff’s jewels in disputelwere pledg. 
ed by the defeodaut for the payment of a 
partnership debt, end that the defendant had 
since retired from tbe partnership promising to- 
return the jewels, but failed to do so. The 
defendants plea was that tbe partnership was 
not dissolved and that the jewels were really 
mortgaged by tbe plaintiff. Held on tbe alle- 
gations ill tbe plaint that tbe Small Cause 
Cwrt had jurisdiction over such a suit, and 
that tho defendant’s plea denying the dissolu¬ 
tion of partnership did not convert the suit 
mto a partnership one so as to oust the jurie- 
dictioD of tbe Small Cause Court. KhadIM 
HOSSEIN V. ABDUL GHANI, 35 P.R. 1888. 

Money promised as eonsideralion for 
retirement of partner, suit for—Small Cause 
C(^rt—Provincial Small Cause Courts Act 
[IX of 1887), sch. II, art. 29 (c).—Plaintiff 
alleged that he was once a member of a part* 
nersbip, from which he retired under an agree¬ 
ment that the surviving partners would there¬ 
after pay him a certain sum for bis interest in 
the business, that that sum was never paid and 
was DOW due to him. It was contended on 
appeal that such suit was not cognizable by a 
Court of Small Causes by reason of cl. 29 (c) of 
the second schedule to Act IX of 1887, but it 
was held that tbe suit was not covered by that 
clause so as to be exempted from tbe jutisdio- 
tion of tbe Small Cause Court. That clause 
referred merely to a suit to ascertain the profits 
and loss of a business and to have a balance of 
a partnership account struck, and could not be 
regarded as intended to extend to tbe recovery 
of a mere debt due to & retired partner of tbe 
firm. PaUJI Lal V. CHAKGA Mal, 19 A. 613 
^A.W.N, 1897. 136. 

(248)— Partnership—Servant remunerated by 
share of profits—Jurisdiction—Debt—Vfheio 
the defendant was plaintiff’s servant in charge 
of his shop, and was to be remunerated by a 
small share of the profits instead of fixed wages, a 
suit to recover tbe amount which the plaintiff* 
found ought to have been in defendant’s haoda 
after deduction of the amount coming to him 
for his remuneration, is a suit for a debt ox’ 
demand recoverable in tbe Small Cause Court. 
The mere fact that the defendant was to receiv 
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a certain portion of tbe prefits of the shop can* 
not convert tbe suit into a suit for balance of 
partnetebip account. Ram Kanaya Shaba v. 
Bykuntnath SHAHA, 15 W.R. 89. 


Small Cause Court, Mofussll, Jurisdic¬ 
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Execution of decree—Jurisdiction— 
Civil suit .—A civil suit having been tekeu up 
by a Tebseeldar and a decree passed, tbe whole 
proceedings were quashed as being without 
jurisdicticn, and the Small Cause Court was 
directed to proceed with ibe case. P.R. 1866, 
S.C.C. Rul. Mo. 1. 


(250)—Brgistralion Act (XX o/ 1866), s. 53. 
suits under—Jurisdiction—Small Cause Co7trt. 
—Mrfusflil Small Cause Courts have jurisdic¬ 
tion to entertain suits brought under s. 53 of 
the Registration Act. XX of 1866. SreEMUNT 
Sen V. GORAI GAZBE, 18 W.R. 199. 


(251)—-Decree upon bond specially registered 
Under s. 53 of Act XX of 1866 —Mofussil Small 
Cause Court, cognizabtlity by —Second appeal 
from order in execution .—A suit upon abend, 
specially registered under s. 53 of Act XX of 
1866, for less than Bs. 500, is cognisable by a 
molursil Small Cause Court ; and no second 
appeal lies, under s. 586, Civ. Pro. Code, against 
au order passed upon an execution application 
in respect of a decree made in such a suit. 14 
W.R. 478 ( = 6 B.L.R. 177) does not govern 
Bnoall Cause Courts in tbe mofua«il. QuO're : 
—Whether au appeal lies at all against such 
an order in execution proceedings in respect of 
ench a decree? .—There is a difference 

of opinion on thequestion between tbe Calcutta 
High Court and those at Bombay and Allaba* 
bad. Sri BuLLOV Bhattachabji V. Babu- 
BAM CHATTAPADHY, 11 C. 169. [Appr.. J8 
A.481 = 16 A.W.N. ICO, F.B,; R., 12 O.P.L R. 
19-] 


' (2621—Stiff against the son also for the father's 
debt— Jurisdiction of the Court—Act Xlof 1865. 
—'Asu't against a Hindu father and son for a 
debt contracted by the father alone as manager 
and for necessary purposes, lies on tbe small 
cause side, under Act XI of 1865. Karup* 
PANA V. YlRABADBA, 6 M. 277. 


(268 )—Hindu Lata— Father's debt—Liability 
of the son—Immorality.—The fact that the son 
questions his liability to tbe debt of bis father, 
on tbe ground of its being immoral or illegal, 
doesnot affect the jurisdiction of tbe Small 
Cause Court. Oopal Krishna Babtbi v. 
BAMA7YANOAR, 4 H. 286. [F., 9 M. 250.] 
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decree properly so called, and not to a suit in 
which tbe declaration is merely introductory 
to the real relief sought for. Bevur SUBBA 

Row V. Papi Reddy. 8 M.L J. 149. (12 B. 
578, R.} 


{iti)—Suit against members of Hindu joint 
family for debt contracted by managing member 
for purpose binding on family — Small Cause 
Courts Act, sch. II, el. 19.—A Small Cause 
Court has jurisdiction to try a suit against the 
nembera of a joint Hindu family to recover a 
debt contracted by tbe mana^Dg member for 
a nurpoce binding on tbe family. (12 U. 849, 
D.) 01. 19. icb. II, of the Small Cause Courts 
Aot applies only to suits for a declarator 


{255]—Mufassal Small Cause Court Act (IX 
of 1887), sch. n, art. Family arrange¬ 
ment—Suit for maintenance—Jurisdiction .— 
A Mufassftl Small Cause Court has jurisdiction 
to entertain a suit for maintenance ba^ed on a 
family arrangement. KOMU v. KRISHNA, 11 
U. 184. [D., 16 B, 267, 20 M. 29 ] 


{250)—Decree for maintenance—Subsequent 
suit tor arrears, cognisability of, by Small 
Cause Couj f.—Where a person ba.^ obtained in 
tbe Civil Court a decree against the defendant 
for tbe right to claim maintenance, a Small 
Cause Court has jurisdiction to try and deter¬ 
mine a suit for arrears of such maintenance. 
Tbe defendant in tbe present suit bad, in bis 
defence m a previous suit in ibe Civil Court, 
agreed to give piaintifi maintenance and a 
decree for tbe right to maintenance at a certain 
rate per mensem was passed iu plaintiff's favour 
against tbe defendant. There was thus in fact 
a contract on the part of the defendants follow¬ 
ed by a decree to pay tbe plaintiff a monthly 
stipend, and tbe present suit for arrears of such 
maintenance therefore came indisputably with- 
in tbe jurisdiction of tbe Small Cause Court. 
MILAWA MUL V. MUSSAMMAT RIOHNl, 138 
PR. 1879. 


( 257 )—Jurjsdtcfion—Surf for maintenance — 
Small Cause suit .—A suit for maintenance by 
a Hindu widow lies in a Court of Small Causes 
in tbe Mofussil. JUDAL KOM BAN'CHAOD 
MULJI v. HIRA MULJI, 4 B.H C A.C. 78. 
[Wot F., 24 W,R. 474; D., 9 B.H.C. 283; 
Cons.. 12 B.II.O. 69. 1 C. 365 ; R., 7 N.W.P. 
261, P.B., 12 M. 260, F.B., 2 B. 494, 673, 
F.B., 624. F.B.] 


(258 )—Agreement lo pay maintenance in kind 
—Small Cause Court—Jurisdiction .—A Small 
Cause Court has jurisdiction to entertain a suit 
for tbe breach of an agreement by which a 
pereon has agreed in writing with bis brother’s 
widow to deliver to her every year a specified 
quantity of paddv by way of maintenance, 
Y. PAUPAMMA V.’CHINNA REDDY, 6 U.H.C, 
432. 





—Provincial Small Cause CourU Act 
(IX 0 ) 18S7J. 3, Agreement for maintenance 
—Cognizabilify of suxl.^A, B, and two others, 
iDiDor8,wdrebroihere, By a partition deed among 
them it was agreed that tbe xoinoi's shares 
should be with A, and tbe minors should be 
under B’e proteotion, and that A should pay B 
a certain amount every yen for their mainten* 
ancsi Id a suit by B against A to recover 
arrears of maintenance under the above agree- 
ment, held that tbe suit did not fall within 

lip Act IX of 1867« and that the 
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suit was, therefore, cognizable by a Small Cause 
Court. MOHIDIN Vava RaVUTHAN V. MOOSA 
NAINA RAVUTHAN. 6 M.L.J. 137. 

(260) —Prouiwcial Small Cause Courts Act, 
IX of 1837, s. 25 — Sisfer tnaking over pro- 
petty to brother — Allowance to be paid to sister 
out of her poperty — Suit to recover allowance 
due maintainable on smalt cause side,—Where 
a sister ma*de over to her brother her own pro¬ 
perty, and an allowance was to be paid to her 
out of the income of ibat property, a suit by 
her to recover the allowance thus payable by 
her brother was coguizible by a Court of Small 
Causes, inasmueb as the claim is io the nature 
of an annuity. Saminatha Pandaram v. 
KUPPU Udatan. 13 M.L.J. 471- 

(261) — Jurisdiction — Smalt Cause Ccurt — 
Deferred dower. —A suit for deferred dower pay¬ 
able upon the dissolution of marriage by divorce 
or death, is cognizable by a Court of Small 
Causes. Hayatunnissa Bibee v. Shaikh 
ASIROODDEEN. 18 W.R. 304. 

(262) —Smuff Cause CourtJurisdwtion of 

^Claim for dower on contract. — A claim for 
dower based on an express contract is cogniza¬ 
ble in a Small Cause Court. Fazal DiN v. 
MUSST. BaSSA BIBI, 83 P.R, 1883. l85 P. 

B. 1893, Note, I'.) 

(263) —Suit on contract for dower — Jurisdic¬ 
tion—Small Cause Court,—h claim based on a 
contract for dower, which has been reduced to 
writing, is within the jurisdiction of Small 
Cause Court. Mahia v. Mdssamat Imam 
BIBI, 85 P R 1883, Note. [R., 85 P.R. 1883.] 

(264) — Mahomedan Law -‘"Exigible dower," 
suit for—If congizable by Small Cause Court 
—Act XI of 1865, s. 6 — Cotiri’s decision on 
collateral matters. —A Small Otuse Court has 
jurisdiction, under s. 6, Act XI of 1665, to en¬ 
tertain a suit for "muafjal ” of exigible dower 
due to the plaiotifi under a kabinamah execut¬ 
ed to her by her husband, although questions of 
ooDSiderahle difficulty may be raised io it col¬ 
laterally with regard to the validity of the 
marriage. The Court must investigate them 
in the best way it cao ; and its decision on such 
collateral matters has not the ssme efiect as the 
decision of the Court which had jurisdiction to 
determine them in a suit regularly brought 
for the purpose. Hala KHOORY BIBEB v. 
Shaikh Hasoo Koshye, 17 W. R. 512, 
[R., 1 A. 377.] 

(265) -Act IX of 1687 (Small Cause Courts), 
ss. 16 and 25, sch. II,arts. 36 andil — Jurisdic¬ 
tion—Suit cognizable by a Court of Small 
Causes-—‘The members of the family of a 
deceased Muhammadan entered upon a private 
arbitration resulting in an award under which 
it was provided that the four sons of the 
deceased should contribute each an equal sum 
monthly towards the maintenance ol certain 
female members of the family. The award also 
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provided that the said sums were to paid to one 
of the brothers (the plainiiS) to be distributed 
by him, and that, in case of default, the 
plaintifi should have a right to realize the 
amounts from his brothers or their property. 
Oa default being mAde, the plaintiff filed a 
suit io the Court of Sccall Causes for Rs. 67- 
as. 8 principal, and Rs. 4, pies 9 interest, as 
arrears due to him ior maintenance paid under 
the award and obtained a decree for the princi¬ 
pal sum, viz., Rs. 67 as. 8. The defendant then 
applied to the High Court for revision under 
s. 25 of Act IX of 1837 mainly on the plea of 
want of jurisdiction. Held, that the suit in 
question was a suit congizable by a Court of 
Sosalt Causes, being a suit on award, and was 
not a suit within the purview of either art. 38 
or art. 41 of sch. II of the Small Cause Courts 
Act. MUS.AM ALI V. MoaSIN ALl, A.W.M. 
1890. 201. [Ap., 13 A.277; R.. 14 A. 413.J 

(266) —Suit for money payable under an 
award—Suit for money wrongfully realized .— 
Held that a suit for a sum (under Rs. 500) due 
under an award of arbitrators is a suit based on 
a contract and is cogoziable by a Small Cause 
Court. Qanesha V. Dyala, 57 P.R. 1877. (90 
P.R. 1875, F.) 

(267) —Cip. Pro. Code, Award—Juris¬ 

diction—Small Cause Court.—A Small Cause 
Court has power to file, under s. 327 of the Civ. 
Pro. Code, an award for a sum not exceeding 
Rs. 500, if the defendants reside within its 
jurisdiction. GBOROB BriDOE v. EDALJI 
Mangharji, 10 B.H.C.54. 

(269)—4cf VIII of 1869, s. 327— Private 
arbitration award—Small Cause Court — Juris* 
diction, —A Small Ctuse Court has jurisdiction, 
under Act VIII of 1R59, s. 327. to entertain 
an applioatiun to file a private arbitration* 
award relating to a debt not exceeding the 
amount cognizable by such Court, if the defend¬ 
ant resides within its jurisdiotion. ELAM 
PARAM.AMICK V. SOJAITULLAH SHEIKH, 1 B. 
L.R. A.C. 43 = 10 W.R. 83. [F.. 18W.R. 233= 
4 B.L.R. App. 82. 10 B-H.O. 54.] 

(269)—Ruifs on contracts and quasi contracts 
—Jurisdiction of Small Cause Court.—Actions 
on quasi contracts as well as those on contracts, 
where the sum is less than Rs. 500, are cogni¬ 
zable by Small Cause Courts. (90 P.R. 1875, 
F.B., F.) A suit to recover a sum of money 
payable by the defendant to the plaintifi under 
an award of arbitrators appointed by the par¬ 
ties, is a suit 00 a contract iu the strict sense 
of the term, aod is cognizable by the Small 
Cause Court. A suit to recover a sum of money 
00 the ground that the defendant, in violation 
of the terms of an award which awarded the 
plaintifi and the defendant each half of a cer¬ 
tain debt, wrongfully realized the plaintifi'B 
half as well as his own, is not a suit on a con¬ 
tract, but is an notion for money had and 
received—an action on a quasi-oontract, aod 
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as such is cognizable by the Small Cause Court. 
Ganesha V. Dyalla. 87 P.8. 1877. [fl.. 73 
P.R. 1877, 8 P.R. 1883, P.B.] 

(270) — Soldier—Armi{ schoolTtiasUr—Canton¬ 
ment Court of Small Causes — Jurisdiction .—A 
European soldier, not doing duty as a soldier, 
but in civil employ as schoolmaster, in the 
army, not being liable to a Court of Requests, 
ie not exempted from liability to a Cantonment 
Court of Small Causes. The fact of being a 
soldier is no bar to an action and the basis of 
a valid plea to the jurisdiction. Marwady 
BEBJARAJOO V. HAYNES. 6 M.H.C. 83. 

(271) —Acl Vo/ 1869, Part 111-Saits against 
sepoya—Protection from arrest or attachment.— 
Held that the Cantonment Small Cause Court 
had jurisdiction to decree claims against Sepoya. 
and although all attested persons were free 
from arreat, and regimental necessaries, pay, 
•«o., oouldnotbe attached, a decree was obtain¬ 
able as of tight by the claimant who proved bis 
case. There were no doubt, restrictions as to 
the modeof realizing a decree, but that is no 

reason why a decree should not be passed. 
CASE REFERRED BY CANTONMENT SMALL 

Judge, Meean-meer, 43 

«ili« 1871* 

0/ 1865. S. 12—Small Cause Court in Canton- 
menl--SmaU Cause Court powers of Canton¬ 
ment Magistrate-Absence of Cantonment Mngis- 
^J‘(^teon Uave^Appointmenl of Assistant Can¬ 
tonment Magistrate^ Jurisdiciion.^By a Dotifi- 
cation published by the Punjab Government 

conferred by e. 6 of Act XXIl 
01 1864, a Court of Small Causes was esttblish- 
. within the cantonment of Jalandhar, with 
jueiadiction up to Bs. 600. Subsequently one 
M was appointed Magistrate invesicd with first- 

^0 of the Grim. Pro. Code. 
Cantonment, M then 
® months, and during bis 
f-ofA ® appointed to officials as Magis- 
imlftpowers, and was also 

invAfltsi) ji? ®^at M who was 

a Class 

1864 S'6 of Act XXII of 

?n Cause Court 

n. with jurisdiction up to 

, a ^"® ® invested with 

Tao r, M*8irtrate only under 

B. ao. Onm. Pro. Code, and with power under 

8. OofAotXXir of 1864, to try Small Cause 

Mils up to Ri. 60, he was not a Cantonment 

MegUtra e within the meaning of s. 6 of Aot 

AXII 01 1864, but only an Atsiatant Canton- 

ment Magistrate, and could not try suits above 

Ss. so ; that the notifloation appointing B did 

not either purport or operate to redaoa the 

peouniary limit of the jurisdiotion of the 7al- 

-landhar Small Cause Coart from As. SOO to 

Ba. 60; that the abeeooe on leave of U did not 

the jurisdiotion of the Court as regards 






0. IZ-86 


Small Cause Court, MofussU, Jurlsdlc^ 
Hon of —continued. 

-1.—General— continued. 

suits between Rs, 50 and Rs, 600. and that, 
consequently, the jurisdiction of Ordinary Civil 
Courts to entertain such suits during M’s ab- 
senes was barred by s. 12 of the Small Cause 
Courts Act, 1865. which in this respect applies 
to C-iDtonmeDt Small Ciu$e Courts under s. 7 
of Act XXII of 186t. HUL.tS RaI v. RBHMA- 
TULLA. 95 P R. 1877. C^-. 17 P.R. 1878, Or., 
80 P.R. 1887.] 

(273) — Non-commissioned ofTt^er in cirll 
employment—Jurisdiction of Civil Court — 
Decree, execution of. —Any soldier or non-com¬ 
missioned officer, so long as he is not serving in 
the army, but has a civil employment and 
resides beyond Military Cantonments, is 
within the jurisdiction of Civil Courts oven in 
cases below £ 30. It is in conformity with law 
to allow execution of a decree against the civil 
pay of such officer. Mr. M- A. COHEN v. MR. 
McCarthy, 14 W.R. 23i. 

(274) —S. 99, Muiini/ act — Action of debt 
against Military officers—Small Cause Court 
'—Jurisdiction.—A q action of debt exceeding 
Rs.400 in amount and less than Rs. 500. against 
a Military officer residing within the jurisdic¬ 
tion of the Small Cause Court of Feroz^puc was 
hcli cognizaable by the Small Cause Court at 
Amritsar where tbo ciusc ofactionarosc. S 99 
of tbc Mutiny Act does uot exclude the jurisdic¬ 
tion of the Amritsar Small Cause Court to try 
suoh suit. Messrs. E. byramji and Co. v. 
Captain E. R. Ives, 8 P.R. 1880. 

(275) —JarisdifitioTi— Small Cause Court — 
Defendant not residing icithin jurisdiction .— 
Meld, that aOouri of Small Causes has jurisdic¬ 
tion to entertain a suit against a military 
officer not residing within tne jurisdiction of 
such Court when the cause of action arose 
within suoh jurisdiction. 1 P.R. 1893, F.B. 
has become obsolete by the repeal of s. 151 of 
the Army Aot, 1881. PHELPS & Co. v. CAPTAIN 
H. S- Hammond. 37 P. L, R. 1901 = 93 P.R. 
1900. 

(276|— Act XI of 1865, s. \2—Mofussil Small 
Cause Court—Wages under Rs. 50.—There is 
nothing iu 3 . 12, Act XI of 1865, to lead to the 
inference that suits for wages under Hs. 60 
against European British Subjects cannot be 
tried in a Small Cause Court, though it may 
preserve the jurisdiction of Magistrates in euob 
oaees, whioh was created by the 53 Geo. HI, 

0. 155. B. 106 Mirza Ramzan Beg v. J. Cook, 

6 B.L.R. App. 61»i4 W.R. 428. 

(277)--Arfftp Diicipfme and Regulation Act, 
IB19 —Soldier in active military employ—Suit 
below value thirty pounds—Jurisdiction 0 / Small 
Cause Court—Lahore Fort, within Municipal 
fimifs and Territorial jurisdiction of the Lahore 
Small Cause Court. —Where the Small Cause 
Oourt has jurisdiotion over a suit in other res¬ 
pects, the mere circamstance that the defendant 
was a soldier of Her Majesty’s Regular Forces in 
Mtive military employ would not of itself oust 
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the Court of its jurisdiction. Soldiers of the 
regular forces are amenable to be sued in the 
ordinary Civil Courts, after notice in writing has 
been given to them or left at their quarters, 
irrespective of the amount of the claim, but 
they cannot be taken out of the service, or com¬ 
pelled to appear in person, where the debt does 
not exceed thirty pounds, and, in carrying out 
execution, the exemptions embodied in proviso 
1 of s. 138 of tbo Army Discipline and Kegula- 
tion Act of 1679, must be observed. As the 
Fort of Lahore Jay within the geographical 
area defined by notifications as constituting 
the boundaries of the Municipality of Lahore, 
the Fort must be held to be within Municipal 
limits” and, therefore, within the Territorial 
jurisdiction of the Court of Small Causes, 
Lahore. PlAER LAL V. SEBOT. W. C. KERB, 
12S P.R.1881. 

(278) — Sargeant of the Regular forces in the 
Barrack Department—Army Act. —A sargeant 
of the Regular forces in the Barrack Department, 

at Meean Mecr does not come under s. 151 of 

* 

Army Act and a suit against him can be tried 
by a Small Cause Court. DiNSHAW AND CO. v. 
Sergeant Stockey, 48 P.R. 1893. 

(279) —.4cf XT of 1865, s. 5-Jurhdiction.—S, 
an cflicer in a Regiment stationed at V, while 
absent on leave on medical certificate at 
Madras, rented K's house at Madras. In a 
suit by K against 8 for the recovery of the rent, 
in the Small Cause Court of V. where it appear¬ 
ed that S was residing at Madras at the time of 
the institution of the suit but returned to V 
previous to the hearing of the suit, held that 
there was nothing in point of law to prevent 
the Judge of the Small Cause Court of V from 
affirmiug bis jurisdiction, D. KISSUN SINGH 

V. Lieut, r.l.n. sturt, 8 M H C. 471. 

(280) —Coses where Small Cause Courts held 

to have no jurisdiction—Question of right. —A 
Small Cause Court has no power to determine 
finally a question of right. PORAN SOOKH 
CHUNDER V. PORBUTTY DOSSEE. 3 C. 612= 1 
C,L.R.404. [R.,8 0. 483 = U O.L R. 57. F. 

B., 2 M.L.J. 36.J 

(281) —Smoff Cause suit—Questions of title by 
inheritance. —Where the plaintiff, in a suit 
otherwise cognisable by a Court of Small 
Causes, bases bis claim on bis right of inheri¬ 
tance, directly, not incidentally, raising a 
question of title such as could uot properly he 
disposed of in such Court, the ordinary Courts 
have jurisdiction. MUHAMMAD ISHARAT ALI 
V. Ghulam Husain, A.W.N. 1881,162. 

{287)—Jurisdiction of Small Cause Court- 
Suit for declaration and consequential relief .— 
A suit by the plaintiff for a declaration of bis 
title as heir to a deceased person, and for 
oonsequential relief, is not cognizable by a 
Small oause Court. Kola Aheer v. MusuM* 
MAT SAJNA AHIMUR, 3 M.W.P. 105. 
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{28Z)—Declaratory decree — Jurisdiction of 
Small Cause Court—Determination of co-parce- 
ner'srights in moveable property—Small Cause- 
Court. —A Small Cause Court cannot entertain 
a suit for a declaratory decree. A Small Cause 
Court is competent to determine and adjudicate 
upon the co-parcenary rights of the parties in 
respect of moveable property ; but it cannot 
make a declaratory decree of the relative rights 
of the parties. AKBAR ALI v. JEZUDDIN, 8 C. 
869. [Cons., 7 A. 152.] 

(284) —Smofi Cause Court—Jurisdiction — 
Equity and justice. —A case which is not one of 
damages or of breach of contract is not cognisable 
by a Court of Small Causes, if the defendant’s 
liability arose out of the general principles of 
equity and justice. ITCRA MOYEE DASSEE t. 
Bama Soonduhree Dossee. 29 W.R. 73. 

(285) —5uifs of Small Cause nature — Ques¬ 
tion ol title.—The plaiotifi sued in a Court of 
Small Causes for recovery of Bs. 40, the value 
of certain trees which the defendant had out 
down and removed. The claim was based on 
the plaintiff's right to the cultivation of tbo 
land on which such trees stood. The defendant 
alleged that the cultivation of such land bad 
belonged to him, and the plaintiff bad wrong¬ 
fully planted such trees on the land. Beld that 
the suit involved a question of title and was not 
cognizable by a Court of Small Causes, DHU~ 
MAN V. Shanear, A.W.N. 1882, 27. 

(286) —Jurisdicfion— Small Catise Court — 
Suit to set aside order under s. 246 o/ Act VIII 
of 1859.—A suit to act aside a miscellaneous 
order passed under s. 246 of Aot VIII of 1859 
and to establish the title of the judgment-debt¬ 
or to the property attached, is not cognisable by 
a Court of Small Causes. BALMOKUND v. 
LEKHRAJ.a N.W.P, 196, Note, F.B. [F., 3N. 
W.P. 208, F.B.; 2?., 3 N.W.P. 155, 7 A. 
162, F.B.] 

{2S1)-Act IX of 1850, ss 91, 93 -Jurisdiefton 
—Court of Small Causes. —A Small Causa 
Court (Madras) has no jurisdiction under ss. 91, 
98 of Act IX of 1850 to try questions of doubt¬ 
ful title bona fide raised by the persons in 
possession. MUHAMMAD ESUF SAHIB V. 
George and Jane, 4 M. 385, F.B. 

(288) —VIII of 1859, s. 246-Acl Xt of 
1805, s. 6—Jurisdiction.—A Small Cause Court 
had no jurisdiction to entertain a suit by the- 
decree-holder to establish his judgment-debtor a 
title to the property, which had been released 
from the attachment on the application of a 
claimant. RAMDHUN BISWAS v. KEFAL. 

Biswas. 1 B.L R.8 N. 10 = 10 W.R. HI. 

(289) —Saif for damages—Small Cause nature 
— Second appeal—Small Cause Court-Question 
of liile-Jurisdiction— judicata-Tiffe 

in Small Cause Court.—A suit for dsmagea 
amounting to less than Rs. 600, being ® 
nature a small oause, does not admit of a secon® 
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appeal, even though a queetion of title to land 
has incidentally to be tried and the suit is 
brought in the District Munsifl’s Court. The 
question has ceferouce to the mode o( adjudica¬ 
tion and not to the forum. [B., 17 C- 707, 
23 M. 547.] A Small CauseCourt is not ousted 
of jurisdiction by its having to try incidentally 
a bona fide question of title. In such a case the 
Court may properly grant an adjournment so 
that the question may be tried and determined 
by the proper tribunal. A Small Cause Court 
should not proceed with a caie, when it appears 
that the substantial object of the suit is to try 
the tide under cover of a small cause claim. 
[^<1 15 6. 400.] The decree is the only final 
deoisioD and the incidental decision upon the 
question of title by a Small Cause Court cannot, 
in any subsequent proceeding, be res judicata 
under the language of tbo Civ. Pro. Code.—Per 
HuthusaTni dyyar, J.—Il the matter adjudicated 
on in a suit, is only incidentally in issue or 
cognizable, the adjudication is fiual, whether by 
a Court of concurrent or limited jurisdiotion 
only for the proper purpose and object of that 
suit. hUNAPPA MuDALI V. 8.J. MCOARTHV, 
3 11. 192, F.B, [P., IM.L.J. 313. 2M.LJ. 
36 ; i?., 13 M. 287.J 


(200)—Subordinate Judge with Small Caune 
Cowl powers^Exlenl of original jurisdiction 
wider than that of Small Cause jurisdiction — 
Transfer of Small Cause decree to original side, 
how effectsd.-^A Subordinate Judge invested 
with Small Cause Court posvers has generally tc 
follow the procedure prescribed in the Civ. Pro. 
Code, both in trial and execution whether the sail 
is aSmall Cause or not. If the two jurisdictiout 
assigned to the Subordinate Judge’s Court anc 
to the Subordinate Judge personally ace locall} 
eo-eztensive, there is no distinction of sides oi 
branches. But where, as in some cases, the 
ordmaty jurisdiction is wider locally than the 
Bmall Cause jurisdiction, the Court is, in that 
te'fitory which lies outside the 

Bmall CauseCourt jurisdiotion, to be regarded 
as a separate Court so far that a decree in a 
Bmall Cause should not generally be executed 
on property beyond the Small Cause CoutI 

jurisdiction without a transfer, i.e., a dealins 

With the eieoution as m a suit tried in thi 
^uai way, for reasons to be recorded io writios 

SANTIDAB V. VaMAN GOVIND 

S 01 3o7« 


(291)—Surf for debt secured by mortgage with- 
out asking for enforcement of lien^Juriadiction 
—Small Cause Court.—Suits for money, whe¬ 
ther arising out of a mortgage or other ecntract 
are cognizable by the Small Cause Court where 
the relief sought ie merely a deocee for money • 
bote the Small Cause Court has no power to 
bear a euit where the relief Bought ie the en- 
foroemeot of any right against immoveable pro- 
petty, or where the prayer ie that the deoree 
BAy ipeoify that the money awarded ie to be 


recovered from specific immoveable property. 

Jehangirkhan V. HookmaMal, 30P.R. 
1875. [E., 73 P.R. 1876.) 

(292)— Mortgagee dujfossesscd of mortgaged 
properly—Suit to recover mortgage-momij—Pra- 
yer for other relief—ofsmallcause nature. 
— Plaintiff alleged that he was the representa* 
tive of the mortgagee aod that he was forcibly 
dibpossessed of the mortg.agad properly by the 
defendant, the mortgagor. The prayer io tbo 
plaint was that a decree be given him for tbo 
amount due under the mortgage and that any 
other relief to which be may be entitled be 
granted to him. The suit was held to be not 
one of a small cause nature. The plaint and 
the prayer in it showed that the suit, as institu¬ 
ted, was not one cogoizible by a Small Causa 
Court. There was no specific prayer for reco¬ 
very of possession of the mortgaged property, 
but the above prayer was sufficient to cover that 
relief if the circumstances proved showed that 
tbo Court could grant it and tho Court in which 
the suit was instituted was one competoot to 
decree possession. Ishar Singh v. Bal- 
BHADDAII Das. 24 P.R. 1890. [D , 1 P.R. 
1900.] 

(203)—Sina/f Cause suit—Suit for declaration 
of lien on mortgaged propertij—Jurisdiction. —A 
suit which is not only (or the recovery of the 
money due upon a bond, but also for a declara¬ 
tion of the plaintifl's ben on the property mort¬ 
gaged by it, is not one cognizable by a Small 
Cause Court, RAM NaR.AYAN SIOOKEBJEE V. 
SuiRIATl Sarada Debi, 6 B.L R, App 39. 

(294)—Suit on hypothecation bond for money 
due—Small Cause Court — Jurisdiction. —A 
mortgagee cannot enforce in the Small Cause 
Court his lien on the land, but ho may sue in 
such Court for the Icbt, abandoDieg bis claim 
over tbo land- If, however, the trial and 
decision of the case should eventually be found 
to involve an account of the profits of the land, 
the jurisdiction would bo barred. AMfCHANO 
v. BOODAH, 71 P.R. 1867. 

{295}—Mortgage —Sutf by morlgagor against 
mortgagee for account of profits and setUirtg 
amount payable on mortgage security—Small 
Cause Court suit— Jurisdiction. —A suit by a 
mortgagor agaio'^t a mortgagee, who is right¬ 
fully in possession, for an account of the profits 
and to settle the amount payable on tbo mort¬ 
gage security after the whole account had been 
taken, is not one of the nature cognizible in a 
Small Cause Court. THE COLLECTOR OF 
SHABJAHANPgn V, Mebtau KUNWAH. A.W. 
M. 1869. 174. 

{296)—Mortgage bond—Bight of mortgagee, 
nature of. — The right which accrues to a lender 
of money under a mortgage-bond which provides 
that the amount borrowed thereunder should 
be te-paid on a specified date, is to have bis 
mortgage lien on the land declared, and the 
property sold in satisfaotiou of his debt, and, if 
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the proceeds be insufficieot to satisfy the debt, 
to proceed against the debtor for any balance 
of the claim. A suit on such a bond as the 
above is not cognizable by the Small Cause 
Court, because the Court could not give to the 
plaintifi such a decree as the one mentioned 
above, or the remedy which alone be is entitled 
to. Lloyd’s Bank V. RiNCHiDiN, H W.R. 
214. 

(■207)—Suit by mortgagee to compel mortgagor 
to repay Government assessmetU—'Jurisdiction 
— ilofussil fou).—A suit, the subject matter of 
which is au obligation in equity on the mort* 
gagor to repay wbat another has been obliged to 
pay for him, should be tried by the Principal 
Sadat Amin and is not cognizable by a Small 
Cause Court. VlTHOBA v. Bhaba.JIRAV, 6 
B.H.C.&.C. 122. 

(298) --JuriS£iiclto>i— Small Cause Court — 
Enforcement of mortgage decree. —When the 
claim was not for a debt, or for damages or for 
the recovery of property, but to obtain an order 
from the Court, that the amount of certain 
decrees should be enforced against the defend¬ 
ant’s person and property, because be had, by 
removing a bouse which was the subject-matter 
of the plaintifi’s mortgage, deprived the plaint¬ 
iff of the lien upon that bouse to which be was 
entitled—when the claim was for such an order, 
the Court of Small Causes has no jurisdiction 
to pass such an order, MOULVIG OmER 
KURIM V. LALA SHEWAN LALL, 4 C.L R. 
291. 

(299) — Dispossession in execution of decree — 
Decree set aside on appeal —Suif to recover 
mesne profits—Provincial Small Cause Courts 
Act (IX 0 / 1887J, scA. II, art. 31.—A suit for 
the profits of immoveable property belonging 
to the plaintiff which have been wrongfully re¬ 
ceived by the defendant and who dispossessed 
the plaintiff in execution of a decree afterwards 
set aside on appeal is not cognizable by a 
Oourt of Small Causes, even when the amount 
claimed does not exceed Bs. 500, SAVARI- 
MUTHU V, AITHURUSU ROWTHAR, 26 M. 103, 
F.B.^11 U.L J. 428. (24 M. 118, 22 M. 196, 
23 C. 884, Cons.) [F., 13 M.L.J. 136, 7 O.C. 
202 .] 

(300) — Provincial Small Cause Courts Act, 

IX of 1687—Suit to recover mesne profits — 
Jurisdiction of Court of Small Causes. —A suit 
to recover mesne profits is not cognizable by a 
Court of Small Causes. INNASI MUTHU AND 
Thomasu V. Savuthia Pillai, 13 M.L.J. 
136. [ft., 8Ind. Cas. 270; D , 7 Ind. Cas. 

390.] 

(301) —Saif for mesne profits— Cognisability 
by Small Cause Court. —A Court of Small 
Causes cannot take cognizance of a suit for 
mesne profits. LaCHMAN RAO v, WAMAN 
RAO. 16 C.P L.R. 1. (23 A. 437,25 B. 86, 
23 0. 894, 24 M. 118, Not F.) 
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(302)— Provincial Small Cause Courts Act, 
18S7. sch. XI, cl. 35 it)—Obstruction of water 
course —Diversion.—Where a person wrongfully 
obstructs the How of water, be diverts the 
water, and a suit for compensation therefor in 
a Small Cause Court is barred by sub-cl. 1, cl. 
35 of Act IX of 1897. PERIAKARUPPAN v. 
Palaniy.ANDI. 18 M. 28. [F., 18 P.L.R. 1907 
= 131 P.R. 1906.3 

{308)—Jurisdiction—Revenue, Small Cause 
and Civil Courts—Suit by owner of canal for 
share of produce of land cuUtvaied under it.— 
Tbe plainiifl, a superior landlord, by virtue of 
his being the owuor of a certain canal which 
irrigated the defendant tenant’s land, claimed 
a certain share of the produce ofsuch land ; in 
addition to the ' abaina ’ oz water cate as com¬ 
pensation for his cleaning out and repairing 
the canal year by year. Held that such a suit 
being a claim for a special charge levied by the 
plaintiff for clearing the canal, cannot be said 
to be a revenue suit as described in s. 45, cl. (() 
of the Punjab Courts Act since tbe payment 
cannot in any sense of tbe term be said to be a 
' rent ’ which was always paid to the inferior 
landlord ; nor could the suit be said to be 
one of a Small Cause nature, since it was not 
based upon any alleged covenant between tbe 
parties. Such a suit was in fact a claim to en- 
lorce a special kind of customary payment in 
connection with a peculiar local custom of 
canalirrigation, and was therefore cognisable 
by a Civil Court. ShaJAWAL v. GBOLAM 
KBADiR Kean, 103 P.R. 1887. 

(304)—Arf. 35, cl. (;), Provincial Small 
Cause Courts Act—Suit for money paid in con- 
seouence of distress <f»uf for damages—Civ. Pro, 
Code, 1882, s. 586—Second appeal.—k suit by a 
claimant, whose crops were distrained for arrears 
of rent due by another, to recover back money 
paid bo redeem tbe crops, and for damages 
caused by the distraint falls, (so far as the 
claim relates to damages), within art. 35, 
Provincial Small Cause Court Act. Bo such a 
suit is not entirely cognizable by a Small Cause 
Court, [if’., 21 M. 239 = 8 M.L.J. 165, 4 N.L. 
R. 49 ] A second appeal lies in Euoh a suit. 
Dew AN Roz v. SUNDAR Tewary, 24 C. 163. 

{805)—Suit for value of grain as wages for 
agricultural service — Jurisdiction—Small Cause 
Couff.—Plaintiff’s claim was for the value of 
grain due to him from tbe defendants as wages 
for service rendered as an agricultural or farm 
sweeper. Hetd that, as the suit was one 
virtually for a share of tbe produce of the 
land, it was not within the joiisdiction of a 
Small Couse Oourt. Ganda v. GANGOO, 
68 P R. 1873. [D., 28 P.R. 1882.] 

(306)—Suit for arrears of graeing dues— 
Small CattseCoarf—Jarisdicfion,—A suit by the 
lessee from a grantee of waste land for arrears 
of grazing rent, where there is no oontrM* 
express or impliod between lessee and the 
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villagers, was held not to lie in the Small Cause 
Court against a villsget using the land for 
grazing purposes. DiTTOO SHAH v, NANUCK, 
11 P.R. 1872. [B., 63 P.R, 1877.] 

(307 )—Suit for grasing dues—Jurisdielion— 
ActXlof 1865, s. 6, proviso 4.—A suit for graz¬ 
ing dues, though founded on a contract within 
the meaning of s. 6 of Act XI of 1865. was held 
to be excluded from the cognizance of a Small 
Cause Court, under cl. 4 of the proviso to that 
section, as it was a claim for which, under 
Financial Commissioner's Hook Circular No. 46 
of X860, a suit might have been brought before 
a Revenue Officer at tho time when Act XI of 
1865 was passed. HakaU v. SHANKar DaSS, 
63 P.R, 1877. 


(308)-.A(;f XI 0 / 1865, s. mean' 

tng of—Power of Small Cause Cowrr.—The 
word "rent” in s. 6 of Act XI of 1865 was 
intended to be understood in the ordinary sense 
of a return in money or kind for tho enjoyment 
of specific property held \>y one person from ot 
under another. Bo a Court of Small Causes 
has no jurisdiction to entertain a suit to re¬ 
cover the amount of a trade impost alleged to 
be leviable from tho defendant in common 
with all other persons carrying on the trade of 
weaving within a particular district. THE 
JAGHIRDAR OP ARNRB v. PERVAANNA 
Mudely, S U.H C 317 . 


(309)—Oiu. Pro. Code, 1882. s.58C—P> •c-vin- 
eial Small Cause Courts Act, IX of 1887, s. 15, 
sefi. II, art. 8, prouiso—Suit forrent.^By s. 16 
of the Provincial Small Cause Courts Act, suits 
lot rent other than house-rent are excluded 
from the cognizance of Small Cause Courts. A 
notification by the local Crovernmeut under the 
proviso to art. 8 in the second schedule of the 
Act, investing Judges of Bmall Cause Courts 
with authority to try such suits within a 
certain pecuniary limit on the small cause 
side, does not bring all such suits under the 
category of "suits of the nature cognisable by 
^*^*6 Courts ” within the meaning of 
8. 686 of the Civ. Pro. Code. A second appeal, 
therefore, lies in a suit for rent other than 
house-rent, though the value ot the original 
suit does not exceed Re, 600, VEDACHALa 
Mudali V. Ramabami Raja, 22 u. 229. 
[Oi<erruled, 23 M. 647, P.B.] 


(810)-jMrwdicHon— SwaK Cause Courf— 
Butt for damages on account of renl^Proper 
Where there is no oontract, express 
or implied, between the plaintiff and the de¬ 
fendant, no suit would lie (or use and occupa¬ 
tion. Where, therefore, the plaintiff sues (or 
damages on aooount of rent, alleging that the 
defendant bad removed a look placed by her on 
herbonse and taken possession of it, it Uto be 
eegarded as an aotion for treapaee brought to 
tryaqnesllon of title. A Small Cause Court 
Ua no juriidiotion to tty a suit of this nature ; 
ud the proper remedy to the plaiotiff is by an 
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action of ejeotmeot in tbe ordinary Civil Courts, 
to which, if he chooses, he may add a claim lor 
mesne profits for the period during which tbe 
defendant has been in occupation. Jamnadas 
V. Bai Shivkor, 3 B. 572. [F., 31 C. 340=8 

C. W.N.24G; R., 6 B. 79. 25 B. 85, 31 0. 1001; 

D. , 6 B. 400, 23 C. 884 j 

(311)— MofussU Small Cause Courts Act, 
XI of 1H65.—A suit for rent is cognizable by a 
Small Cau?8 Court only when the claim is 
founded on contract. A claim by a landlord 
against a sub'tenant is not cognisable as on an 
implied contract. Manisha ERADI v. SIYALI 
KOYA. 11 H. 220, F.B. [D., 22 M. 149.] 

{dVi}~Provincial Small Cause Courts Act, 
IX of 1837, sch, II, cl. 3l— Suit for melvaram 
wrongfully taken aivay- Jurisdiction of Small 
Cause Courf.—A suit lor melvaram wrongfully 
taken away is a suit for tbe profits of immove¬ 
able property wrongfully received within the 
meiDing of cl. 31 of sch. II of Act IX of 1887 
and is notccgoizable by a Court of Small Causes. 
Muthukarupi'a Chetty V. SakkaraThe- 
VAN, 5 M.L-J. 232. 

1313)—Arrears of rent and assessment, suit 
for — Small Cause Court — JurUdiclion. —A 
Small Cause Court has nc jurisdiction to enter¬ 
tain a suit for arrears of rent, and for assess¬ 
ment of rate, in respect of laud for which no 
rent has ever been paid. GOPEB Nath GHOSE 

V. KEDAR Nath Chuckerbutty, 23 W.R. 

426. 

(314)—Swif/or rent — Defendant bona fide 
setting up tule tn others — Small Cause Court 
~—Juriscliction.—A Small Cauto Court has no 
jurisdiction to try a suit for rent where the de¬ 
fendant bona fide sets up by way of defence 
that the title to tbe land in respect of which 
tbe rent was claimed has passed fiom the plain¬ 
tiff to others, since the creation of tenancy bet¬ 
ween tbe plaintiff and defendant, and that tho 
rent claimed has accrued due after tbe deter¬ 
mination of tho plaintiff's title as landlord. 
D. VENKATACHALAM V. THIMUA nairan, 

6 H.H.C. 64. 

iSl5}—Rent suit-^Tille—Small Cause Courts 
— Jurisdiction. —Where plaintiff brings a rent 
suit for land owned in virtue of a sale-certi¬ 
ficate in execution of a decree, defendant 
urging that the bolding is expressly excluded 
from tbe certificate, held that the material 
issue was as to tbe alleged agretment and that, 
if the plaintiff failed to prove it, the ieeue 
would be as to whether the land belonged to 
him or to the defendant, and would require, to 
be settled in the Civil Court. KhudEBBAM 
Biswas v. Kobai. Budoneb Dobsee, 2i 

W. B. 879. 

(816) —Provincial Small Cause Courts Act 
(IX 0/1867), sch. II, cl 8—Jurisdiction—Butt 
for rent of hind.—A Small Cause Court haa no 
jurisdiction to entertain a suit lor arrears ot 
rent of land under cl. 8 of sob. II of 
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the Provinoiiil Small Cause Courts Act, and the 
Court could not have jurisdictioo to try such a 
suit merely because no objection was takeu by 
the parties. SHEIK KADIR BAX v. SHEIK 
Ismail Mistry, 4 Ind Gas. 493. 

(317) —Suit by tenant for recovery of excess 
rent—Small Cause Court—Jurisdiction—Act 
XI of 1865, s. G, proviso i.—k suit by a tenant 
agaiust bis landlord {or exaction of rent in 
excess of the amount rightly payable in respect 
of land cultivated by him could have been 
brought before a Revenue Officer at the time of 
passing of Act XI of 1865. A Small Cause 
Court bad therefore, no jurisdiction to try such 
a suit under the provision of proviso 4 to s. 6 
of Act XI of 1865. Ram Sarn v. Masahib, 
87 P.R. 18B3. 

(318) —AcfX of 1Q59—Decree for abatement of 
rent—Suit to recovcrexcessrentlevied — JurisdiC' 
fiort.—Where a lessee having obtained a decree 
for abatement of rent under Act X of 1859, on 
the ground that the land fell short of the quan¬ 
tity specified in the leasci brought a suit in the 
Small Cause Court to recover the excess rent 
levied from him between the date of taking 
possession, and of the Act X decree, held that 
the Small Cause Court bad no jurisdiction in 
the case ; and that, if the suit did lie at allt it 
would be a suit for an illegal exaction of rent, 
and such suit must, according to Act X of 
1859, be brought in the Revenue Court and 
not elsewhere. SURBO Crunder DOSS v. 
WOOMANUND ROY. 11 W.R. 412 [Rel. on, 
3C.L.J. 143; D., 16 W R. 173.] 

(319) —/ncrcflsed rent, suit to assess—Land 
in town—Erection of building—Small Cause 
Court—Jurisdiction—Act XI of 1865, s. 6.—A 
Small Cause Court has no jurisdiotion to enter¬ 
tain a suit to assess increased rent in respect of 
land in a town upon which either a house or a 
shop stands, such a suit not being one for rent 
within the meaning of s. 6, Act XI of I8G5. 
joyKishorrChoavdrain v.NUBEE BDKSH, 
17 W.R. 178. [Expf. c£ D., 19 W.R. 308] 

(320) —Suif for rent—No ascertained contract 
between parties—Suit not cognieab/e by Small 
Cause Court. —A suit by a zemindar against a 
ryot for arrears of rent is not cognizable by a 
Court of Small Causes, when there is no con- 
traot between the parties for the payment of 
the rent sued for KUMARA VenkatACHALA 
Beddiar V. Narayana Reddy. 4 M.H.C. 
393. [R., 6 M.H.C. 172, 3 M. 192. F.B., 11 M. 
320, P.B.: D., 7 M.L.T, 350.] 

(321) —S. 3. cl. 6, Act VIII of 1885 {Bengal 
Tenancy)—Suit for rent in kind or ifs money 
value—S. 159, art. (3). Act IX 0/1887 (Protiin- 
cial Small Cause Courts)—Beni—Damages for 
breach of contract. —A suit for rent in kind or 
its money value is a suit for rent and not one 
for damages, and is not cognizable by a Provin¬ 
cial Small Cause Court. Shoma Mehta v. 
RAJANI BfSWAS, 1 C.W.N. 5S. (I A. 217, P. 
B., F .; 11 W.R. 151, 25 W.R. 140. R.) 
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(322) — Agricultural land—Suit for rent— 
Jurisdiction—Revenue and Small Cause Courts. 
—A suit for damages for use and occupation of 
agricultural land paying revenue to Goverument 
(there being notre.<;pass) is of the nature of a rent 
suit, and is therefore cognisable by the Revenue 
Court under s. 45, Act XVIII of 1894, and so 
is excluded from the cogoizancs of a Small 
Cause Court under proviso (G), s. 6. Act XI of 
1865. Rattan Chandv. c.mar din, 83 P.R. 
1887. 

(323) —Act XI of 1865. s- 6, Proviso (4)—Suif 
for rent of cultivated land—Whether cognizable 
by a S>yiall Cause Court. —A suit for the rout 
of cultivated land is not cognizable by a Court 
of Small Causes by virtue of proviso 4, s. 6 of 
Act XI of 1865. Mahomed Din v. Banka, 
44 P.R. 1878. 

(324) -Sutf for rent of homestead or bustoo 
land — Jurisiiciion — Act iX of 1887 (Pro- 
vincial S. Cause Courts), els. 7 and 8. — 
A suit for the rent of homestead or bustoo 
land is not cognizable by a Court of 
Small Causes under Act IX of 1887. Under 
S3. 7 and 8 of the sch. II to the Aot, ^the 
jurisdiction of Small Cause Courts, with refer¬ 
ence to claims for rents, is limited to cases in 
which the rent is claimed in respect of houses, 
the property of the person seeking to recover 
the rent. U.MACHURN MUNDLE v. BIJARI 
Bewah, 13C. 174. [P., 3 L.B.R, 47-] 

(325) — Act XI of 18C5—Sitif to recover arrears 
of rent due on tabood-kistbuodee—Jurtsdicfton. 
—A suit was instituted in tbo Court of a Muusif 
to recover rent due on a tahood-kisthundee from 
the defendant who had been appointed tahsildar 
to collect rent from the ryots. The plaint was 
returned for presentation to the proper Court 
on the ground that the suit was of aSmall Cause 
nature. Held that the money which the defend- 
ant contracted to pay to the plaintiff was rent 
and as such, could not be sued for under Act XI 
of 1865. The Small Cause Court was therefore 
ordered to return the plaint to the plaintifi for 
presentation to tbeMunsif, with the opinion of 
the High Court. PEAREE MOHUN ROT 
CHOWDHRT V. ASSAD KHAN, 18 W.R. 441. 

(326) — Suit for phulknr i enfs—SmoZf Cause 
Court — Jarisdiction—Act X of 1659—Act VIII 
of 1869 (B.C.).—A suit for arrears of rentof the 
description known Asphulkur, being of a nature 
wbioh could be entertained by a Revenue Court 
when Act X of 1859 was in force, can, after the 
passing of Act VIII of 1809 (B.O.), be brought 
before a Muusif. Such a suit is not cognisable 
by a Small Cause Court. Aot VIII of 1869 
(B.C.) merely abolished the peculiar judioial 
powers which the former Aot (X of 1869) con¬ 
ferred upon Revenue Officers, and handed over 
the cases formerly triable i y them to the 
ordinary Civil Courts. GOBIND SOOEOOLv, 
GOKOOL BHUKUT, 33 W.R. 304. (R., 7 O L.J. 
152.] 
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{^21)—8ntallCause Court —«7urisdiction—Suit 
on tttmassue—Bond /or arrears of rent—Bond 
securing payment of future rent. —The instru- 
mant on which this saiti wds brought was des* 
oribad in the body of it as ' tummussuk' or bond. 
But it did not secure money due upon a past 
transaction or rent previously accrued due before 
the execution of it. No money was due at the 
time wbeu it was written, but it related to rent 
prospectively to become due. Btld that the 
Small Cause Court bad no jurisdiction in the 
case. DYA V. WUZEEBA, 42 P. R. 1871. [fi., 
80 P. R. 1877 ] 

(328) -“Suit for proprietary dues — Inamdar, 
“Suits lor proprietary dues, to which the 
Inamdar, as the owner of tbe village, lays 
claim, are not cognizable by a Court of Small 
Causes. They ate not paid as rent, nor are 
they claimed under any contract. SuBiiA* 

manian Chetti V. The prince op argot. 

2 M. 146. 

(329) — Suit for Russum or Proprietary dues, 
whether a small cause. ^A suit is not of a 
small cause nature, in which proprietary dues 
are claimed neither as rent, nor under a con¬ 
tract, but by custom, and as payable by persons 
in the occupatiou of land as cultivators, 
whether they be proprietors or ryots. Ibrahim 
Sahib v. Nagasvvami guruical, 3 M. 9. 

(330) —-Suif for birt ^Jurisdiction—Small 
Cause Court. —The Small Cause Court has no 
jurisdiction to entertain a suit for birt. Such 
suit must be instituted only in the ordinary 
Civil Court. NATHU v.Teka, 32 P. R. 1877. 

(38J)— Suit for Zamindcri cesses, not Small 
Cause Sttifs.—Suite lor Au^ui-c/in/iarant, or other 
Zemindari cesses, do not fall within any of the 
classes of suits cognizable by Smail Cause Courts. 
The oeases are dues customarily payable. A 
claim for such a oeas is not a claim lor monoy 
due on oontraot, not for persoual property or tbe 
value thereof, not lot damages. Nanku v. 
Board OP revenue, i a. 441, P.B. [R., 2 

A. 868;F., 2 A. 905. 18 A. 430 = 16 A.W.N. 
140.] 

(8321—iftt/asaaf fimaff Cause Courts Act (XI 
of l8G5)“Stt4f for malikana charged on land, 
noC cognisable by Small Cause Oourl.^A suit 
lor recovering tbe anoare of malikana agreed to 
be paid in respect of certain land, is one alleot- 
ingproprietary interest in immoveable property, 
and BO falling without the scope of the Small 
Cause Court. Tbe liability of tbe defendant 
arises out of tbe faot that he is the person who 
is in possession of the property charged with the 
payment. On a proper oonstmolion of the 
mofaisal Bmall Cause Courts Act (XI of 1665), 
inteotloD of the legislatnra is clear that anite 
direoUy iavolviDg questions of title to immove- 
rUjb property are not oognUable by the SmaU 
ClaniM OoOKti. In the oaee of luoh euite, e. 686 
Ooda of Civil Proeedore oan have no 
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application, and a second appeal would there¬ 
fore bemaintsinable. CHURAM4N V. B\LLr 
9 A. S91 = A.W.N. 1837, 121. (N.W p’ 

1869. 205, A.W.N. 1882. 111. o B. 463, 4 ’a* 
181, 2 O.L.K. 288, D.) 

(333) — Suit for bak malikana— Customary 
dues—Jurisdiction.—Tho plaintitlsuedfor a cer¬ 
tain sum alleging that by custom all the resi¬ 
dents of a certain Basti, except the descendants 
of tbe founder, were liable, on certain occa¬ 
sions of which marriage was one, to pay 
proprietary dues lhak malikana) to the plaintiff?, 
descendants of the founder. Held that the suit 
was not of a nature cognisable by a Small 
Causa Court. ATA SIUHAMMAD v. Ibrihim 
125 P. R. 1888. (33 P. R. 1.337, F.) 

(334) —Malikana allojuauce, Suit for—Juris¬ 
diction—Hof ussal Small Cause Courts Act (XI 
of 1865), 3. 6.—A matikaiia. allowance is that 
which comes to a proprietor of land in rejpeot 
of bis ownership, and as a mode of enjoying the 
ownership. A suit lor malikana allowance con¬ 
cerns the proprietary right in land, and so is 
not cognizable either by a Revenue or by a 
Small Cause Court, although the allowance is 
as toils amount fixed by contract, and ordi¬ 
narily a claim arising under a contract would 
bo oognizible by a Small Causa Court. Maho- 
aiEU KaRAxMUT-OOLLAH v. abdool Ha.jeed 

1 N.W.P. 288 [i’., 9 A. 691 = 7 A.W.N, 121.] 

(335) “Seer land, what is—Proof—Demise la 
tenant—Alteration in status.—Seer land is land 
which at some time or other has been cultiva¬ 
ted by tbe zemindar himself, and which, al¬ 
though be may from time Co time lor a season 
demise it to shikmees, ho dciigos to retain as 
rcsumable for cultivation by himself or his 
family whenever bis requirements or conveni¬ 
ence may induce him to resume it. Tbe more 
entry of land in the roveruio papers as seer will 
not make it seer Und. Even assuming that the 
zomiodar was at liberty to convert land into 
scer by the mere process of roooeding it as such, 
he could not demise it to a tenant as au ordi¬ 
nary cultivator, and by an entry to which the 
cultivator is not a party, effect a material al¬ 
teration in thestatusof the cultivator. Budley 
v. Bukhtoo. 3 N.W.P. 203. 

(33G)— Suit for ''Jirafi" dues—Jurisdicticn— 
Small Cause Court — 'Atrafidne.’ rialure of. —A 
suit for 'Atrafi' dues is not ooo of a nature cog¬ 
nizable by a Small Causo Court (109 F.R. 1887, 
F,) An ‘Atrafi’ duo is a customary duo levied 
by village proprietors from Kantins and other 
artisans residing and carrying on their trado 
in tbe village. ILAHIA v. SIRDAR Deva 
SINQH, 81 P R. 1888. (/?., 10 P.B. 1801.] 

(337)— Suit for atrafi dius — Jurisdiction 
—Small Cause Court. — Though the right to 
impose tbe afra^ dues— i.e., dues levied by 
villi^e proprietors from the artizans, no doubt 
originated in the fact that the body imposing it 
were owners of land and could prevent any one 
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from Fettling on it. 4 “ow rested only on 
custom. Such dues must now bo regarded 
simply as customary dues. A suit for such 
dues is therefore not cognizable by a Court of 
Small Causes. DASUNDHI RAM v. PiR SINGH, 
108 P.R. 1887. [P., 81 P.R, 1888; It., 21 P,R. 
1888. 49 P.R. 1891.] 

(338) —Cfaim for “dharaV’—Whether cogniz¬ 
able by Small Cause Court. —A claim broughtby 
the lambardars of a village foc“dhaTat,” is 
ccgnizable by a Small Cause Court, when such 
claim 13 based on a settlement entry. BAM 
Singh v. Sikandar, 29 P.R. 1889. (33 P. R. 
1887, Appl.) [D., 120 P.R. 1912 = 18 Ind.Cas. 
532.] 

(339) — Act XI of 1865, s. 6. para 4—Suit for 
Lumbtrdari dues — Jurisdiction^Court of Small 
Causes. —A claim for the temuneration of a 
Lumbordar, being that proportion of the per¬ 
centage on revenue from the village which is 
payable by an individual Ciawadar, is not 
cognisable by a Court of Small Causes under 
the express probibiiinn of para 4. s. C of Act XI 
of 1865. which prohibits the hearing in those 
Courts of claims for which a suit could be 
brought before a Revenue officer at the time of 
the passing of the Act. The words in the above 
para 4 must be held to exclude all claims which, 
under the general revenue system of India, 
were held to be connected with and to ati.se 
out of revenue collections ; and there is no¬ 
thing in Act XIX of 1865 that could bodeemed 
to have transferred cases arising out of the 
collection of land revenue to Courts of Small 
Causes from which they bad been excluded 
by 8. 6 of Act XI of 1865. KUZANA AND 
JODHA V. Dyala, 23 P. R. 1869. 

(340) —Suit for ‘ Ha^ Torn' ~-Rent of land 
—Customary dues — Act XI of 1665, s. Q—Run- 
jab Courts Act, 1864, ss. 3, 45.—In a suit (or 
* Haq Tora’ payable on occasions of betrothal 
and marriage, where the claim was based 
chiefly upon a provision in (be Administration 
paper, as evidence of a general custom, and 
the dues were described as payable by non- 
proprietary residents in tbe village to the 
pruprietors, by reason of their being owners of 
the village rite, on specified occasions of uncer¬ 
tain occurrence and not periodically, and not 
in respect of occupation of any definite holding 
or plot of land, held, that such occasional 
payments, by residents in a given area, in 
acknowledgment or recognition ot the territori¬ 
al title of tbe payee over that area, were not 
necessarily ‘rent,’ within the meaning of s 6 
of the Small Cause Courts Act of 1865 or s. 45 of 
the Punjab Courts Act of 1881, but might be 
properly treated as merely customary dues ; 
and that even, if the sum claimed could be 
regarded as rent, sums overdue could not be 
treated as arrears of rent foe land, within the 
meaning of s. 3 of the Punjab Courts Act, 1884, 
there being no ground for bolding that the 
dues, are payable by a tenant of agricultural 
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land as such tenant merely. MuBAMMAD 
akbar Khan v. Saved Alam. 33 P.R. 1887, 
F.B. (65 P.R. 1880, F.B , 177 P.R, 1882, 166 
P.R. 1883, 75 P.R. 1885, R.) [F.. 125 P.R, 

1888: R., 21 P.R. 1888, 29 P.R. 1889. 49 P.R. 
1891.] 

(341) —Suit by ferry contractor for tolls-^Suit 
not founded on contract —Jurisdiction.—A suit 
by a ferry contractor to recover a certain sum 
from tbe defendant as toll, on the ground that 
the defendant with his followers and cattle bad 
habitually used tbe ferry generally without 
paying the toll, of which the plaintiff kept an 
account which showed tbe amount claimed at 
the end of the year, was held to be a suit not 
cognizable by tbe Court of Small Causes, as 
there was no allegation in the plaint of an 
express or implied contract, there being no 
assertion that the defendant bad been allowed 
to pass without payment on any promise to pay 
afterwards, or that any contract for a fixed 
payment had been made. PAIRA RAM IMAM 
BAKHSH. 173 P.R. 1888. (18 P.R. 1871, R.) 

(342) —Suit for profits of common land— 
Revenue Court, jurisdiction of —Special appeal 
— Partition suit.—A suit for a share in the 
profits of common laud of a village, brought by 
one proprietor against another would, prior to 
the passing of Act XIX of 1865, and at tbe 
time of tbe passing of Act XI of 1865, have 
been cognisable by Revenue Court in tbe 
Punjab, and a special appeal would lie in such 
a case. But as all the co-sharers are necessary 
parties to a suit of that nature, a suit will not 
lie by each co-sharer for bis share against tbe 
individuals who have realised tbe proceeds of a 
particular portion of the sIiami2af(ccmmon land) 
and that tbe Small Causes Court had no juris¬ 
diction. Jafib Khan v. Piroz Khan, 110 
PR. 1876. 

(343) — Act XI of 1865, s. 6, proviso 4— 

for accessory rights in landed property— 
Manure—Whether cognisable by Small Cause 
Court. —A suit for a share in some manure heaps 
on account ot tbe plaintiff's ancestral rights in 
the land of a patti, being a claim relating to 
accessory rights in landed property, was not 
cognizable by a Small Cause Court as such suit 
would have been cognizable by a Revenue 
Court before tbe passing of Act XI of 1865, 
LakpaTv. Thana, 87 P.R. 1883, Note. 

t344)—Reg. VI of 1831, s. S—Suil to recover 
damages claimed in respect of profits which the 
plaintiffs would have derived from Service 
Inam lands—Small Cause Court—Junsdic- 
fion.—ASmallCauseCourt has no jurisdiction, 
by reason of s. 8 of Reg. VI of 1831i to enter¬ 
tain a suit to recover damages claimed in 
respeot of tbe profits wbioh the plaintiff would 
have derived from Service Inam lan^. 
TOPPYA PILDAY V. PEDDOO PIDLAT, S M.H. 
C. 383. 

(345)—4cf IX of 1887, sch. H. arf. IB—Suit 
for nankar allowance—Small Cause Ceurt’^ 
Jurisdicti<m.—A suit foe the recovery of money 
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on account of nankar allowance in a suiii to 
enforce the payment of fees known as “ hakh" 
described in art. 13 of eoh. II, of Act IX of 
1887 ; and it is not necessary in such a case, 
in order to render art. 13 applicable, that the 
money should be payable " by reason of an in* 
terest in immoveable property or in an heredi¬ 
tary office.” Oopi Singh v. bharosa Singb, 
A.W.N. 1894, 113. 

(346) — Small Cause Court— Suit for share in 
haknartana allowance—Jurisdiction.—A suit to 
recover the plaintiff’s share of hakwartana 
allowance belonging to the deshpande walan of 
the joint family from the delendant, who had 
obtained the same from Government, was not 
cognisable by a Court of Small Causes. 
VENKAJI LAKSHMAN DESHPANDE V. Y4UU- 
NABAI.7 B.H.C.A.C. 114. [it., 20 P.R. 1911.] 

(347) — Suit for damages for withholding re- 
uiptof rent—Small Cause Court—Jurisdiction 
—Special appeal—Act XXIII of 1861, s. 27 — 
A Court of Small Causes has no jurisdiction to 
entertain a suit for damages for withholding a 
receipt for rent, and special appeal will lie 
to the High Court such a suit not coming 
within the purview of s. 27, Act XXIII of 1861. 

Sboylendro Geer Sunnyasee v. Patoo 
D oss BUSaNEA. 23 W.R. 304. 

(348) —Act Xt of 186s, s. 6 —Cause 
■ Court—Jurisdiction—Suit for money paid lo 
ijardar for rent, but misapplied—Act VIII 
\B.0-) of 1869, 5. 11.—A suit for the recovery 
of money alleged to have been paid by the 
■plaintiff to the ijardar on account of arrears of 
tent, where the same has not been applied to 
the purpose lor which it was given, or a receipt 
withheld from the plaintiff, the only course left 
to the plaintiff is to seek redress in the Court of 
the Munsiff under 8. 11 of Act VIII (B.C.) of 
1369. A claim of this nature cannot bo enter* 
tained by a Court of Small Causes, as it does 
not UU under any description of cases cogni¬ 
zable by (he Small Cause Court, as laid down 
under s. 6, Act XI of 1865. BROJONATH Dey 

V. Bhumbboo Chundbr Chatterjee 18 

W. R. 28. [F.. 23 W.R. 804.] 

(3491—/urwdicfion—Small Cause Court— 
Bevenue Court—Suit for arrears of cess—Act X 
of 1869.— A suit brought to recover a cess does 
not fall within any of the olasses of suits made 
cognizable by Small Cause Ooorbs. A suit for 
arrears of a cess, which is not in the nature of 
rent, oannot be brought under AatX of 1859 in 
the Revenue Court. Kasiu ALI v. Sbadeb 3 
'H.W.P. 2t. 

(860)—S«4f for ecmpeaealton for land aequir’ 
ad, wrongly paid to another—Juriediction— 
Small Cause Court—Aet XXUI of 1861, a. 27 
^Beltlement record impugned—Title.— A suit 
-for eompeniatioQ money in respect of plaintiff’s 
aMoiBod for publioputpocee, wrongly paid 
i«nS'k»deteiidant, is not oogoiaabla ^ a Small 
' «G*Ma<hrart.. [Owrrultd, 8 P. R. 1888, F.B.] 

* 0. IX—87 


Small Cause Court, MofussU, Jurisdic¬ 
tion of —continued. 

I.—General—confinaed. 

Where the plaintiff claimed as proprietor, but 
the correctness of the settlement record which 
supported plaintiff’s claim was impugned by 
the defendant, the Court ought not to have pro¬ 
ceeded solely on the record, bub should have- 
decided the question of pUin'iff’s title indepen¬ 
dently of such record. SiTAL SINGH v. Dalip 
SINGH, 73 P.R. 1875. 

(361) —Decree declaring title to house—Suit 
for compensation for use and occupation, tohether 
maintainable in Court of Small Causes, —Tho 
plaintiff in this case held a decree merely 
declaring him to be the owner of a h: 11=0. The 
decree was not one in ejectment inipcrtiDg a 
right in the plaintiff to immediate po?seesioii 
In the present suit brought by him as for 
damages on account of rent, it was held that 
assuming (though it was doubtful), that the 
present action was maintainablo in the proper 
Court, it was certainly not maintainable in a 
Court of Small Causes which should net boused 
as a medium for ejecting, by indirect moans, a 
person JQ possession of immoveable property 
resulting in the plaintiff’s obtiining. to the 
detriment of the public revenup, all the advan- 
tages which be could derive from a suit in 

ejectment. Kalidas v. Vallabhdas. 6 B. 
79. [R.. 31 C. 340=8 C.W.N. 240: D . 15 B 
400.] 

(S52)—Bzeculion of decree-Sef.Umt.nt out of 

Court — Decree-holder ignoring setilement _ 

Execution No attachment. —In virtue of a set¬ 
tlement between a decree-holder and the judg- 
^ mem-debtor made out of Court, tho judgment- 
debtor haoded over to the decree-holder certain 
property, the latter undertaking to release the 
former from all liability under the decree. 
Bubiequently, the dccreo boldcr, ignoring the 
settlement, proceeded to take out execution 
against the judgment-debtor, but did cot attach 
or sell any of his property or arrest bis person 
or otherwise endamage him in any w.iy, and 
the execution case was struck off for default. 
Stld, tbftt, tha judgcaent^deb^oc had not 
been endamaged by the act of the decrce-holdor, 
the judgment-debtor bad no cause of action to 
sue for the recovery of the amount of tho pro¬ 
perty transferred to tho decree-holder. MOHIM 
MUNDUL V. KALA CHAND NAEK 13 W R 147 
(6 W.R. 20. 9 W.R. 210. D.i 

(353) Suit for recovery of amount due under 
arrangement made by Court—Jurisdiction— 
CoidSc Couf/e—Apuifc to recover from the 
defendants a sum of money which they were 
made liable to pay under an arraugemoot made 
by the Civil Court in satisfaction of a deoreo 
against the judgment-debtor whoso lands the 
defendants had taken over, is not one of the 
nature cognisable by a Court of Small Causes, 
as the liability of the defendants cannot be said 
to have arisen under any arrangement between 
the parlies. Rewati Ram v. Chajju. 74? 
R. 1887. ’ 

(854) — Decree of Small Cause Court 
SKtf fo ui a^ —Jurisdiction—Fraud,—I 
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Small Cause Court, MofussU, Jurtsdic^ 
non of — coDtinaed. 

— I.—General— continued. 

Small Cause Court has no jurisdiction to 
i-ntertain a suit to set aside a former decree on 
the ground of its having been passed without 
jurisdiction, where such want of jurisdiction is 
not apparent on the proceedings of the suit, 
but bas to be established by fresh evidence, and 
there is no reason to suppose that the decree 
has been obtained by fraud or other improper 
means. Baua Soonduree Debee v. kami- 
NEE Beva. 10 W.R. 352. 

(355) — Suit to recover bala7ice o/ decree — 

j7trisdiclion — Small Cause Court. —A suit 
cannot be maintained in a Small Cause Court 
ID the Mofussil to recover the unsatisfied halanoe 
of a decree of such Court. SANDES v. JOMIB 
SHAIKH. 9 W.R. 399. [i?., 2 N.W.P. 882, 2 

B, 024.] 

(356) —Revenue Court’s decree under Act X, 
suU not 7naintainable in Civil Court to enforce 
—Agreement to pay by instalments—Stipulation 
as to mode of enforcement. —As a general rule, 
■A suit cannot be brought in the Civil Courts to 
enforce a decree of the Revenue Court under 
Act X of 1859. These decrees cau be enforced 
only by execution, and the limitation for pro¬ 
ceedings to execute them is prescribed by the 
Act itself. In the present case, however, there 
was the further question whether there was a 
new contract between the parties enabling the 
plaintifi to enforce his decree by suit in the 
Civil Court. By the terms of the contract by 
which tbe defendant agreed to pay tbe decree 
amount by instalments, it was also specified 
and pointed out that the remedy for the en¬ 
forcement of tbe contract in tbe event of the 
defendant making default was tbe execution of 
the decree and not a suit in the Civil Courts. 
Under these circumstances, tbe High Court 
held that a suit was not maintainable in tbe 
Small Cause Court to recover tbe amount of 
the instalments, AGHORE Chunder Moo- 
KER.TBE V. WOOMA SOONDERBE DEBEA, 7 W. 
R, 216. CD., 11 W.R. 86; R., 13 W.R. 151.J 

(357) — Jurisdiction of, to award compensation 
for erroneous attachment before judgment, s- 491 
—Civ. Pro. Code.—By ach. II of the Civ. Pro. 
Code, Ch. XXXIV of tbe Code, relating to 
arrest and attachment before judgment, is ex¬ 
tended to the Provincial Courts of Small Causes 
except as regards immoveable property. This 
exception prohibits the Small Cause Court not 
only from ordering attachment of immoveable 
property, but also from determining the ques¬ 
tion of compensation, incase an attachment is 
ordered by mistake. That Court has, therefore, 
no power to allow compensation under s. 491 
of the Code, and its order so far is ultra vires. 
Such a case is not one of compensation for im¬ 
proper attachment provided for by s. 491, but 
one for an attachment, which the Court bad no 
power to order. BAKU MAL v. MDNIR Khan, 
77 P.R. 1907 = 50 P.W.R. 1907=30 P.L.R. 
1908. 


SmaU Cause Court, MofussU, Jurisdlc- 

tion of—continued. 

1.—General— continued. 

(358) — Execution of Small Cause decree 
Attachment — Claim — Order, if final—Rugular 
suit—for declaration. —An order passed in 
execution of a decree of a Small Cause Court 
with respect to the liability of property to 
attachment and sale, is not final, but may be 
questioned in a regular suit in tbe same man¬ 
ner as a like order might be questioned when 
passed in execution of a decree of an ordinary 
Civil Court. A suit by tbe plaintifi foe a decla¬ 
ration of bis right to bring certain property 
to sale as the property of bis judgment-debtor 
cannot be entertained by a Small Cause Court. 
Rameshur Kulwar v. Behabee Seth, 8 
N.W.P. 208, 

(359) —Decree agoinsf husband — Busbandand 
wife dispossessed by actual seizure in execution 
of decree —Swtf to establish woman’s right to ex¬ 
clusive possession of personal property—Small 
Cause Court —Jurisdic/ton.—A suit to establish 
a woman's right to tbe exclusive possession of 
personal property of which she and bet hus¬ 
band had been dispossessed by actual seizure in' 
execution of a decree against tbe husband is 
not cognizable by a Small Cause Court. JANA- 
KIAMMAL V. VlTHENADIBN. 8 U.H.C. 191. 
[Diss.. 7 A. 152, F.B.; P., 11 M. 264 ; Appr., 

2 B. 365; R., 8 M.H.C. 36.] 

(360) —(7artsdic(ion—Suif to recover money 
realised in execution and deposited with defend¬ 
ant for subsequent distribution ',— Cause of 
action — Misjoinder. —It is beyond tbe compet¬ 
ence of the Court of Small Causes to try a suit 
for tbe recovery of the money realised in exe¬ 
cution of a decree, and left in deposit with first 
defendant with a view to subsequent distribu¬ 
tion in which tbe questions involved are (1) 
whether tbe money which tbe plaintifi seeks to 
recover is in the bands of the first defendant 
under the circumstances stated, (2) if it iSi 
how much of that money are tbe plaiutifis eu* 
titled to as between them and the second de¬ 
fendant. In such a case, the plaintiffs should 
not be obliged to resort to two separate suite 
to obtain an adjudication which might conveni¬ 
ently be obtained in one. MOHESH OHUNDBB 

Pal Chq-wdhry v, trilochun Chuokeb- 
BDTTY, 20 W. R. 304. 

(361) — Suit for release of moveable property 
from attachment — SmallCauseCourt — Jurisdic¬ 
tion. — Held, that a Small Cause Court had n(J 
jurisdiction to entertain a suit for release of 
moveable property from attachment. OHOWDBI 
NARAIN DaSP V. AHMED, 22 P. R. 1880. (Br 
W. R. 141, F.) [F., 91 P. R. 1886 ; D., 97 P. 
B. 1683.] 

(362) —Civ. Pro. Code, s. 283- Suif for release 
of moveable property from attachment—Jurisdie- 
lion—Small Cause Court.—A suit by a person 
whose objection to the attaohment of moveable 
property under s. 278, Civ. Pro. Code, praymS 
for the release of that property from attachmen® 
has been disallowed is nob oogzinahle by n* 
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Small Cause Court, MofussUt Jurisdlc^ 
tioa of —continued. 

“^1.—-General— continwd. 


Small Cause Court, MofussU, Jurisdic¬ 
tion Of —continued. 

- ■! • —General—continued. 


Court of Small Causes, as it is a suit to estab¬ 
lish a right claimed by the piaintifi. (22 P.R. 
1880, F.) (But a suit to recover personal 
property or the value thereof, if it had been 
sold away, is cogoizible by a Small Cause 
Court) Sultan Mahomed v. Kanshi ram, 
91 P. R. 1886. [R., 5 P. R. 1889, 51 P. R. 
1890.] 

(363J— Suitfor releise of mijveable property 
from attachment^Juriediction -Court of Small 
Oou-tes .—A suit for the release of property from 
aiiachment is uot oue of the nature cognisable 
by a Court of Small Causes. SUbA v. GHANDA 
SINGH, 91 P.R. 1886, Note (a). __ 

Claim for release ol cart attached in 
execution of decree—Jurtsdiciion—Stnill Cause 
Court bamd—S ahib Dittav. Wabayaman, 
91 P,R. 1886, Note (b). See, also, RAM SINGH 
v._r^LU,9lP.R,i889. Note (c,. , 

(365) -Juriadicfion-SuiC todeclare moveable 
property not liable to atfac^menf.—Where a 
person’s moveable property has been attached 
in execution of a decree against a stranger, and 
his claim has been disallowed, he may, under 
8. 283, Civ. Pro. Code, sue for a declaration 
that the property is notliable to be sold for the 
judgment-debt of the stranger without seeking 
teoovoty of possession and the Small Causes 
Court has no jurisdiotion. MAHOMED KOYA 
V. KA8MI,9 M. 206. [R., 1 0.0. 272.J 

(360)—Attachment of moveable property in 
execution^Suit to establish right—-Small cause 
euil—Jurisdiction —Ciu. Pro. Code, s. 283.—A 
suit to establish the plaintiff's right to move- 
able property, attached iuezeoution ol a decree 
and for its recovery by removal of the attach¬ 
ment, is not one cognisable by a Court of Small 
Causes. ILAHI BAShsh v. SiTA, 6 A. 462. 

(367)—SmolZ Cattss Court suit—Suit for per¬ 
sonal property and to set aside order disallowing 
olfjecttm to its attachment—Jurisdiction—Act 
XI of 1866, s. 6.—A suit for the possession of 
personal property, whioh contains an addition¬ 
al prayer for the setting aside of an order in 
execution disallowing plaintiff’s objection to 
the attachment of such property, is not cogni¬ 
zable by a Small Cause Court. Makund DAL 
V. Nasir-UD-DIN, 4 A. 416»A.W.N. 1882. 93. 

(369)-ilct VIII of 1889, a. 7—Cause of action 
—Suit for value of property wrongfully seized— 
Suit for damages for detention—Juriedietion— 
Smalt Causes Court—Execution—Uneuccesa/ul 

claimant—Damages, measure of.—Q. 7 of Act 
VllI of 1860 bars a suit for damages for 
wrongful detention of property seized in 
exfloation of a decree when a decree has 
already been obtained in a former suit 
lor the recovery of the value of the same 
pcoperty. The case in 18 W.R. 99 is not an 
aatbority for extending to a claim for dama- 
gM ipe WNOgfol detention of property, the rule 

f 


laid down in 10 W.R. Ill, relative to the 
jurisdiction of the Small Cause Court in suits 
by unsuccessful claimants under s. 246 of Act 
VlII of 1859. In ascertaining damages for 
wrongful detention of property seized in exeou 
tion of a decree, the Judge should take mto 
consideration all the circumstances of each case 
so far as they may reaaonaoly be presumed to 
be within the knowledge of the defendant at 
the time when he committed the act which 
forms the cause of action, and allow for their 
natural and immediate consequences. Shaikh 
PUNJU V. Shaikh Oodoy. 18 W.R. 337 . 

ViG9)—Act XI of 18G5, s. 6— Act XXIII of 
loGl.s. 21—Jurisdiction—Appeal.—A suit for 
the materials, bamboos, post, verandah, etc., ap¬ 
pertaining to four thatched huts, wherein plain¬ 
tiff sought a decree to break up and remove 
them, or to obtain their value to the extent of 
Rs. 29-a3_4 was held to come under 3 . 6 , Act 
XI of 18fiS, and to be a case in which by e. 27 
Act XXIII of 1861, no special appeal would 
lie. Kasi Chandra Dutt v. Jadu Nath 
CHUCKERBUTTY, 8 B.L.R. 512. Note = 10 W 

R. 29. [Overruled, 8 B L.R. 508, P.B =17 
W.R. 309.] 


(370)—Jurtsdiefton—Suif to recover huts or 
their value.—Where a judgment-creditor pur¬ 
chases huts sold in execution of his decree and 
not being allowed to remove thorn sues to re¬ 
cover the huts or their value, bis suit ig not 
cognizable by a Small Cause Court. Rahini 
Kant Ghosb v. Mahaijhakat Nag 8 B L 
K. 514. Note = lOW.R. 2 S 8 . [Bxpl., 8 B.L.'r’ 
508, F.B. = 17 W.R. 309; D., 25 W.R. 252.) 


I (371) Jurisdiction—Suit to recover huts or 
their value.—Whero a judgmeut-creditor pur¬ 
chases huts sold in execution of his decree, 
and, not being allowed to remove them, sues 
to recover the huts or their value, his suit is 
no cognizable by a Small Cause Court. Ro- 
HINIKANT GHOSE v. MAHA BhARAT. 1 B L 
R.3.N. 19 b. 

(372)—del XI of 1865. S 5 . 6 . 19—Huts— 
Moveaole or personal property—‘^Personal 
property."—Hme arc not moveable property 
within the meaning of s. 19 of the Small Cause 
Courts Act, and cannot be seized in execution. 
The word “ moveable ” does not comprehend 
everything which a judgment debtor has a right 
to remove, but means property which is capable 
of being moved in its existent state. [F., 4 C. 
666 = 2 C.L.R. 526; Appr.,8 B.L.R. 508, P B. = 
17 W.R. 309: D„ 14 B,L.R. 201.] The words 
" personal property” in s. 6 , Act XI of 1865, 
are used in the sense of moveable property, for, 
as regards Hindus and Mabomedans, there is 
DO dietinctioD between real and personal pro¬ 
perty but between moveable and immoveable. 

Rajchamdba Dose v. Dharmo Chandbb 
Bose, e B.L.R. Sto, Note = 10 W.R. 416. 

(373)—def XI 0 /IB 65 , s, \9—Hut—]lloveable 
property—Small Cause Courts—Jurisdiction— 
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Small Cause Court, Alofussll, Jurisdic’ 
tiOD o/—continued. 

-1.—General— contimud. 

Sale of Jiui in execution of Small Cause decree 
— Purchaser. —Huts are not moveabie property 
within th«> meaning of s. 19, Act XI of 1865. 
[P.,4 C. 6'^5 = 2C.L.R. 526; Appr., 20 W.R. 8; 
i?., 4C 946 = 4 C.L.R. 460 ;D.. 14 B.L.R. 
201.] A purchaser acquires no title to tbe 
huts by a sale in execution of a decree of 
a Small Cause Court, such Court having no 
jurisdiction to deal with immoveable property, 
Nattumiah V. Nand Rani, 8 B.L.R. 508, 
F.B.=17 W.R, 309. 

(374) —Aci XI of 1865, ss. 19, 20 — Growing 
crops. — Crops which have not been severed 
from the ground are not moveable property 
within the meaning of tbe term as used in s. 19, 
Aot XI of 1865. MUHAMMAD SILEMAN V. 
SATU HaRJI, 5 B.H.C.A C. 90. 

(375) — Act XI of 1865, s. 19 — Immoveable 
property—Moveable properly — Growing crops. 
—Growing crops come within the category of 
immoveable property, notwithstanding that, 
for the purpose of the Registration Act, they 
have been dealt with as though they constituted 
moveable property. Execution of tbe decree of 
a Small Cause Court cannot, therefore, be had 
against them. GorAIi CHANDRA BisWAS v. 
Ramjan Sirdar, 3 B.L R. 194 = 13 W.R. 275. 
[«.. 22 C. 877.J 

(376) — Suit to establish right to standing 
crops alleging title to land.-~ A suit to esta¬ 
blish right to standing crops on the basis of 
title to land, on which they are grown is not 
cognizable by a Small Causes Court. DakHY- 
ANI DEBEA V. DOLEQOBINDCHOWDHRY. 21 
C. 430. (7 A. 142, 7 C. 608, Rel.) 

(377) — Pleadings — Claim petilion — Suif to 

establish title — Right of claimant to set out 
irregularities in execution—Trees and groiving 
crops—Moveable property. —Where, on a claim 
being allowed, the decree-holder sues to esta¬ 
blish tbe title of the judgment-debtor to the 
property released from attachment, tbe defend¬ 
ant therein has no right to set up any irregula¬ 
rity in the execution as an answer to the decree- 
holder’s claim of title. Trees and growing 
crops are not moveable property. TOFAlL 
AHMUD V. BANEE MADHDB MOOKBRJEE, 
24 W.R. 394. [P.. 4 C. 665. 11 G. 164 ; R., 22 

C. 877.] 

(378) — Suit by a sharer for value of trees cut 
and sold by co-sharer—Jurisdiction—Small 
Cause Court—Special appeal—Act XI of 1865, 
s. 6—Act XXIII of 1861, s. 27.—A suit by a 
sharer to recover the value of his share in trees 
alleged to have been cut and sold by a co-sharer, 
is a suit of a nature cognizable by tbe Court of 
Small Causes, and does not fall under the 
fourth proviso to s. 6 of Act XI of 1665, and by 
8. 27 of Act XXIII of 1861, no special appeal 
lies from tbe decision in such suit. TlBATH 
MAL v. HIDAYAT, 88 P.R. 1877. (43 P.R. 
1872. Overruled). [P., 28 P.R. 1881, 13 P.R. 
886.] 


Small Cause Court, MofussU, Jurisdic- 
tlon o/—continued. 

— 1.— General — continued. 

(379) —Suit for possession of tree — Small 
Causes Court. —A Small Causes Court cannot 
entertain a suit for the possession of a tree nor 
for the annual delivery of tbe produce so long 
as tbe tree should be productive. But a suit 
for a definite quantity of the produce of a tree, 
or the value thereof, may be entertained by a 
Small Causes Court, if tbe value be within 
the prescribed limit. SHANTI LAKSHMINARA- 
SAMMA V. VEPA VENKATARAMADAS, 3 M,H. 
C. 237. 

(380) — Landlord and tenant—Suit for value 
of trees—Jttrisdiction of Small Cause Court — 
Act XI of 1865, s. 6, cl. 4.—A suit by a land¬ 
lord for the value of trees cut and appropriated 
by his tenant, is not cognisable by a Small 
CauBo Court under cl. 4 of s. 6 of Act XI of 
1865. Nutha Singh v. ahmed, 43 P.R. 
1872 [Overruled, 88 P.R. 1877 : ZHss., 13 P. 
R. 1888.] 

(381) — Timber washed on to an estate — Right 
to limber—Suit for damages and for declaration 
— Jurisdiction — Evidence—Proof of right .— 
Whore the plaintifi sued the Government and 
sought to recover damages for some timber 
which was taken away by the Government and 
he claimed that property, not as being the 
original owner of it, but by reason of its being 
property of some unknown person which had 
been washed away by a river and floated on to 
bis zemindaree, and also asked to have bis 
right declared as against Government to all 
timber that in tbe future might be washed on 
to his estate under similar circumstances: 
Held that if the plaintiff had sued merely for 
the value of the timber, the case would have 
been one of a nature cognizable by a Small 
Cause Court; but a suit to have a right of this 
nature declared was not one cognizable by a 
Small Cause Court. Held that a right to pro¬ 
perty of this description need not necessarily 
be proved by documentary evidence or by some 
decree of decision of a competent authority 
establishing tbe custom. OHUTTER LADD 
SINGH V. THE GOVERNMENT, 9 W.R. 97. 

(382) —Sfandinp timber, whether moveable or 
immoveable property—MofussU Small Cause 
Courts Act (XI of 1865), s. 19— Registration Act 
lIII of 1877), s. 3—Transfer of Property Act 
(IV o/188J). s. S—General Clauses Act fj. of 
1863), s. 2 (5). (6).—Por the purposes of the 
Mofussil Small Cause Courts Act, standing 
timber must be classed as immoveable pro¬ 
perty. A Small Cause Court, therefore, cannot 
direct execution of its decree against standing 
timber. UMED Ram v. Daudat Ram. 8 A. 
364. F.B. = A.W.N. 1883,148. ISA. 168. B) 
[P., 11 M. 193; R., 10 A. 159.] 

(383) —Stttf (o recover price of bricks carried 
away by defendant—Prayer for declaration of 
title to half the property—Suit not cognieabU 
by Small Cause Court .— Plaintiff sued for the 
price of certain bricks carried away by defend¬ 
ant to be awarded to him after declaration of 
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tloa of —continued! 

-1.—OeoepAl—coniinoed, 

his title to half the property and obtained a 
Q 6 cr 66 in tho first Coutti whiobt however, wee 
set aside by the lower appellate Court on the 
ground that the suit could be brought in the 
Small Cause Court only, and did not He in the 
Court of the MunsiS in which the plaintiff had 
brought it. The High Court held that the 
present suit was one directly seeking to esta¬ 
blish a title to real property and to obtain a 
declaration thereof, and that the Muneifi’s 
Court bad therefore jurisdiction, and remanded 
the case to the lower appellate Court for trial 
on the merits. MOTHUR NATH GOSHWAMt 
V. Gobind Moy Goshwami, 4 W. R. S 8 . 


(3841—Sulf lo declare lien ever moveable pro¬ 
perty not cognizable by Small Cause Court.-h 
suit to declare a mortgage lien over moveable 
property is not cognizable by a Court of Small 

Causes. ABDUL aziz v. Saurath MAL 4C 
P.L.R. 31. [JS.. lOC.P.L.R. 80.] 

(398J-AcfXI of 1865, s. 6 -Stttf to recove? 
property pledged under ikcAe—Jurisdiction. —A 
purchased certain buffaloes with money belong 
mg to B and he pledged them to B under an 
tkrar stipulating not to alienate his rights in 
the buffaloes till the sum borrowed was repaid. 
B sued A for the loan and obtained a decree 
and in execution thereof attached the buffaloes. 
Almt the date of the said tkrar, a sold the 
buffaloes to a ihird party and at his instance 
the said attachmeot was set aside. B sued the 
purchaser (making A a party) praying for the 
realization of tbe amount due to him by the 
sale of the pledged buffaloes—failing whicb- 
ftom tbe purchaser, inasmuch as tbe latuet 
purchased and appropriated them to bis own 
use. Held that tbe suit was not a puit to re¬ 
cover personal property or the value of personal 
property, but that it was a suit to ascertain 
what was due to tbe plaintiff on the pledge 

J*?’® declared that the plaintiff 
had a right of lien on tbe buffaloes to that ex¬ 
tent. and to make tbe buffaloee available for 
realizing that amount, and that the suit was. 
therefore not cognizable by tbe Small Cause 

Aot, Xlof 1866. Ramgopal Shah V, Ram 
Gopal Shah, 9 W. r, igg, [ Appi . i6 w r 
68. 10 A. 30-7 A.W.N. 370; " 7 1 iS2 

D ^3 B* 86™J ^" ^ W.N. 289 ■ 

(386)-Jurisdicfion 0 /Small Cause Court _ 

A suit on the part of an uosaooeesful claimant 
to establish bie rights bo tbe personal ptonertv 
set forth in the plaint and to recover tbo value 
of febe same, is not a suit oogotzable by a Small 
Cause Court. MOOZDBBK Oazbb v Dino 
B tTMDBOO 008SAMEB, 18 V.B. S9 [Diss IS 
W.B. 887; B., 3 B. 866 , 7 0. 608-9 OL H 
8 ;D., 31W.R. 418.] ' 

i(88?)—Ohoongea lax—Suit for recovery of— 
SaiAU OottM Court—Juriadiethn.^k choongm 
m it nob money due nnder a oonbeaot exprew 


SasaH Cause Court, MofussN, Jurisdic- 
tioa of —continued, 

—Gaueral—conltnued. 

or implied. A suit foe its recovery will not 
therefore he in tbe Court of Samli Causes. 

Peer buksh v. Khuda Buksh, 58 P.R. 
1668* 

(388) —Jartsdtclton — Small Cause Court— 

drauiback —Cboongee contractor .— 
Held that the Judge of tbe Small Cause Court 
was right in coosiderlDg that a claim by an 
exporter for drawback from a choongee contrac¬ 
tor was not cognisable by a Small Cause Court 
under s, 6 of Act XI of 1865. There is no con¬ 
tract. express or implied, between the exporter 
and the contractor, nor can the claim be 
strictly regarded as one for damages. GOOR 
SAHIE V. GUNGA Ram. 18 P.R, 1871, 

(389) —Act iX of 18S7. sch. II, art. 38-Suit 
for arrears of viaintenance—Jurisdiction,—A. 
suit for arrears of “maintenance" payable 
under a written agreement is a suit “ relating 
to maintenance ' within the meaning of art. 
30, scb. II. Act IX of 1887, and does not lie in 
tbe Provincial Small Cause Court. Sewak 
Ram V. Sabju Dei. 1 O.C. 93. 

(390) —PrortTicial Small Cause Courts Act, 
IX of 188/* tck. II, aft$e 11, Z^—Karor among 
members of Malabar tarvjad-^Stixt by ju'niOT 
members to enforce right to joint enjoyment in 
accordance with terms of karar—Suit not cognt^ 
sable by Small Cause Court.--A suit brought 
by (he junior msmb^rs of a tarwad against the 
karnavan to enforce their right to participate 
in tbe joint enjoyment of the tarwad property 
IQ accordance with tbe terms of a family karar, 
is not a suit relating to maintenance within 
tbe meaning of art. 38 of sch. II of Act IX of 
of 1887, but is, within the meaninR of art, 11 
of tbe same schedule, a suit for tbe enforce- 
meot ol a right to or interest in immoveable 
property” of the tarwad, and id not cognis^able 
by a Court of Small Causes, ACHUTAN Nair 
V, KUNJUNNI Nair, 13 M.L.J. 499. 

(391) —not cognizable by Small Cause 
Court—Provincial Small Cause Courts dot (IX 
0 / 1887), sch. II, cf. (SS),—A preliminary 
objeotioo waa taken to tbe hearing of the second 
appeal in this case oo tbe ground that tbe suit 
was of the nature cognizable in a Court of 
Small Causes, and (bat the appeal was barred 
by the provisions of s. 586 of tbe Civ, Pro. Code. 
Thie ohjectioD was overruled as untenable on 
the ground that tbe claim being one for arrears 
of maintenance, the suit regarding it was one 
relating to maintenance which, under cL (38) 
of sch. II of Aot IX of 1887, was exoluded from 
tbe cognizance of tbe Small Cause Court. 
Baldeo Sahai V, Jumna Kunwar. 23 A. 
498 = A.W.N. 1901, 188. [F., 23 A.W N. 226.] 

(392) — Act XI of 1865, «« S^Maintenancs 
fixed by award—Suit for arrears not a suit of 
Small Cause nature — Award passed ultra 
virea, etitf not mairUainable oui—Thie waa a 
•nit to recover arrears of mainteDanoe payable 
under an award of arbitratore at the rata 
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ascertained by the award. Preliminary objec¬ 
tion was taken on special appeal that this suit 
was of a nature cognizable by a Court of Small 
Causes and that, consequently, no special ap¬ 
peal lay. The High Court overruled the objec* 
tioQ and proceeded to dispose of the appeal. 
The suit was, however, held to be bad on 
the ground that the determination by the 
arbitrators of a specific sum as maintenance 
was ultra vires as the question as to the amount 
of maintenance to which the respondent would 
be entitled, was not a question which could 
have judicially come before the Settlement 
Officer who appointed the arbitrators, who, 
therefore, exceeded their powers in having fixed 
the amount of maintenance. DURJAN SINGH 

V. MUSSAMAT SIBIA. 7 N.W.P. 329. 

(393) —Jurisdiction— Suit for maintenance 
under decree — Bindu widow. —PlaiutiS sued for 
arrears of her maintenance fixed by a decree of 
a Munsif, Defendant pleaded non-liability on 
the ground that the property of plaintifi’s bus- 
band that was in defendant’s hands, and which, 
in fact, was the cause of the decree for main¬ 
tenance, was all exhausted, and that the defend¬ 
ant bad already brought an action in the 
Court of then Munsif for release from hie 
liability to support her which suit was then 
pending in appeal before the District Judge. 
Held that the suit was not cognizable by a 
Small Cause Court. Kauinee DosSEE v. 
BISHONATH SHAHA, 9 W R. 214, [F.. 6 N. 

W. P. 91. 24 W.R. 474 ; R., 2 B. 624, P.B.] 

(394) '~-Prouinciaf Small Cause Court Act (IX 
of 1887), sch. II, cl. 38— Maintenance due 
under a bond or agreement-^Jurisdiction. —The 
Legislature has, in cl. 38 of the second echedule 
to Aot IX of 1687, used language wide enough 
to exclude from the jurisdiction of Courts of 
Small Causes any suit relating to maintenance. 
Therefore, a suit to recover arrears of mainten^ 
ance due under an agreemout is not cognizable 
by a Provincial Small Cause Court. Bhao- 
VANT RaO V. GANPAT RAO, 16 B. 267. 

20 M. 29. 23 A. 495.] 

(395) —Snif for maintenance—Jurisdiction .— 
A suit for maintenance is not cognizable by a 
Small Cause Court. It makes no difiereuce 
that the case does not involve intricate ques¬ 
tions of law or fact. NOBIN KaDEE DABEA v. 
BINDODBASHINEB DEBEA, 3 W.R S C.e.R. 5. 
[F., 6 N.W.P, 91; Expt., 24 W.R. 474, 2 B. 
624.] 

(396) —Costs incurred by mother in maintain¬ 
ing child, suit against father to recover — 
Obligation on father independent of contract — 
Suit not cognizable by Court of Small Causes. 
— A Muhammadan father’s obligation, to 
recoup the mother for costs incurred by her in 
maintaining, and, to provide money for the 
future maintenance of his child by its mother 
whom he has divorced daring her pregnancy, 
is an obligation which, if it subsists, does not 
arise from contract, but is imposed on the 
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father by the law, without any bargain or 
assent on his part, and, consequently, a suit 
brought by the mother against the father to 
enforce such an obligation is not one cognizable 
by a Court of Small Causes. NuRBIBI v. 
Husbn Lal. 7 B. 537. [R., 6 A. 329, l6 B. 

267; D., 20 M. 29.] 

(397)—Swtf to recover arrears of maintenance 
— Whether cognizable by Court of Small 
Causes. —A suit to recover arrears of mainten¬ 
ance to which the right has already been 
determined by decree, is not one cognizable by 
a Court of Small Causes. PahLUD SiNOH v. 
AHLUD SINGH. 6N.W.P. 91. [F., 5 A.389 = 

A.W.N. 1883, 73.] 

Determination of right to receive wain- 
tenance—Jarisdiction — Small Cause Court- 
Maintenance for Hindu tvidow, principles re¬ 
gulating award of. —Thequoslion in this case 
was as regards tbc liability of the defendant, 
the brother of the deceased husband of the 
plaiotifl. to support her. Tbe High Court laid 
down the following principles to regulate the 
award of maintenance for a widow in tbe posi¬ 
tion of the plaintifi. Tbe brother of the hus¬ 
band may be liable to maintain her in ease of 
his having obtained from bis father any pro¬ 
perty yielding him an income. And the amount 
of maintenance in such a case must be fixed 
with reference to the amount of such income 
and not solely on tbe necessities of the plain- 
tifi. In case of tbe defendant’s income from 
ancestral property, or in oase of his personal 
liability, bis personal property, being small, the 
Court will have to take into consideration the 
greater convenience of tbe defendant in main- 
toining the plaintifi if she should live in bis 
house, than if she were separate. Tbe reasons 
of tbe lower appellate Court for allowing a 
small amount of maintenance to tbe plaintifi 
in this case were not in accordance with tbe 
above principles and tbe High Court remanded 
the case with directions to the lower appellate 
Court to retry it, and fix an amount suitable 
to the income of the defendant BHUGWAN 
CHUNDER BOSE v. BiNDOO BASHINBB 
DOSSEB, 6 W.R. 285. INot F., 6 N W.P. 91; 
Cons., 24 W.R. 474 ; R., 2 B. 624, P.B.] 

(399)—Prouinciaf Small Cause Courts Act, 
IX 0/ 1887, sch. II, art.SS—Suit for arrears of 
maintenance due under written agreement.—A 
suit to recover maintenance due under a writ¬ 
ten agreement in a “ suit relating to mainten- 
HDce,” and bcoce excluded from the jurisdic¬ 
tion of a Small Cause Court by art. 88 of sch. II 
of Act IX of 1887. Under tbe former Act, 
XI of 1865, it bad bean held that suits for 
maintenance on a special bond or contract were 
cognisable by Small Cause Courts, and that 
suits to determine the amount of maintenance 
were not so cognisable. There is no such dis¬ 
tinction possible under the present Act. SAJsn- 
NATHA AYYAN V. MANQADATHAMMAli, 20 »• 

29. [P.,10.0.93.] 
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(lOO)— Suit for the arrears of fixed tnain- 
tenance—Jurisdiction of Small Cause Court — 
Act IX of 1887 [Provl. S. C. Court), el. 38.—A 
‘ suit for arrears of fixed maintenaoce ” is a 
“suit relating to maintenance ” specified in cl. 
38, Act IX of 1887, and is therefore a suit 
excepted from the cognizance of a Court of 
Hmall Causes. AMRITOMOYBB DASIA v. 
BHOGIRUTH CHUNDRA. 18 C. 164. ffl 16 
B. 267.] 

(401) —Act XI 0/1865.SS. 6, l2~SmallCause 
Court—Jurisdiction—Suit for contribution.—A 
suit for contribution will not lie in the Small 
Cause Court in the absence of an implied joint 
contract for contribution. SREEPUTTY Roy v 
LOHARAM ROY. B.L.R. Sup. Yol. 687-7 tf! 
fi. 384. IF., 7 B. L. R. App. 40, 8 C. 113, 19 
A. 462-A.W.N. 1897. 107 ; R.. B.L.R. Sup. 
Vol, 676 = 2 Ind. Jur. N. S. 156 = 7 W. B, 377 
14 W. R. 154. 6 C. 720=6 C.L.R. 62, 5 0. W. 
N. 393 ; D.. 20 W.R. 235, 13 C. 300.] 

(402) Act XI of 1865. s. 6—Contract Act, 
s. 70—Suit based on — Small Cause Court- 
Jurisdiction.—The widow who with authority to 
mortgage the land in which she takes a widow’s 
estate makes an incumbrance binding against 
the heirs of her husband. But those heirs do 
not contract to pay the mortgage>debt. If, 
without paying the mortgage money, they can¬ 
not obtain the land from the mortgagee, the 
moat that can be said is that, (in the absence of 
express contract on their part), by obtaining 
the land before payment they perhaps may 
enter into such a relation as is described in 
oh. V, 8. 70 of the Indian Contract Act. 
No suit founded on such a relation falls within 
the classes of suits cognisable by a Court of 
Bmall Causes under Act XI of 1865. 8 her 
B iNQH V. Shib Singh, 69 P. R. 1874, 


(403)—Confribufion, Suif for—Small Cause 
"Court—Jurisdiction.—A Bmall Cause Court has 
no jurisdiction to try a suit for contribution. 
TAmizuddin Mirdha V. Gappur Khan. 7 

0.L.R, Ap. 40. 


(404) —Smoff Cause Courts Act, s. Juris- 
d^tton —Contract-Suit for contritution.— 
Under s. 6 of the Small Cause Court Act, such 
Courts have not jurUdiotion in suits for contri- 
button between parties who are not co-con- 

R7 R ’ "ro JASWANT. 

87 P. R. 1666 . [R., ijg p.r. 1888 .] 

(405) -fl£on«p-paid in excessof plaintifTs sJutre 
of rent for co Unant—Suit for contribution- 
proof — Jurisdiction of Small Cause Court. 
—In a suit to recover money alleged to have 
been paid in excess of plaintifi’a share of rent 
on aooouDt of bis CO tenant, (he Small Cause 
Court was held to have no jurisdiotioD, as the 
mit was a suit (or oontribuiion. lu a suit (or 
contcibution in whiob a joint decree cannot be 
PMBsd, the apeoifio liability of eaoh co-ebaret 
«DUk nob only be alleged, bat moat be clearly 

•Mtobilabad. Piyaubub Ohuorbbbbtty t. 
BBTBUBNATB FALIT, 16 V. B. 88. 


-1.—General—continued. 

(406) —Properfj/ obtained in execution of 
decree—Property successfully claimed by third 
party—Suit for value of property lost—Act 
XXIII of 1861, s. 11—Act XI of 1865, s. 6— 
Jarisdicfton.—Subsequent to the execution of 
a decree in a partition suit, tbe party who had 
obtained property in execution was deprived of 
it, by a third party claiming it. and he sued 
tbe judgment-debtor for contribution. Held 
that the suit was in fact one for equitable con¬ 
tribution and depended upon facts arising out 
of a claim by a third party after execution of 
the decree bad taken place, and was therefore 
not barred by s. 11 of Act XXIII of 18G1. for 
the question between the patties did not relate 
solely to tbe execution of the decree and could 
not be determined by the mere order of tho 
Court executing tbe decree, without evideuct. 
Nor was it of the nature of claims cognizable 
by a Small Cause Court- Hurpmrshad v. 
Heeha Ball, 66 P.R. 1871. 

(407) —Confract, joint and several — Comple¬ 
tion of contract—By one contractor—Suit agaxnst 
co-contractor—Jurisdiction—Small CauieCourt, 
—Two persons entered into a joint aod several 
contract with Government to erect a certain 
embankment, gave security, and left, in tbe 
hands of Government a certain porceniage upon 
the worth of work done by them to meet cer¬ 
tain contingencies. The work was completed 
by one of the contractors towhom Government 
paid the money in their hands on ootainiug a 
joiut receipt from him. Held that tbe other 
contractor was entitled to recover from him his 
Bhare of the amount. A suit to recover from 
a co-contractor money which be had received 
on tbe completion of the contract, and which 
had been held back to meet the contingency 
of expenses in case of failure, is not a suit for 
money due on a contract, and is therefore not 
a suit which is cognizable by the Small Cause 
Courts. COOMAR NARAIS DaSS V. RaSI 
COOMAR MYTEE, 15 W.R. 513. 

(403i—Decree against several "persons joinily 
—Suit for contribution—Second appeal.—A suit 
for contribution notarising out of contract, 
but in respect of money due under a dec¬ 
ree making both tbs plaintiff and the defend¬ 
ants jointly liable, is not one cognizable by 
a Court of Small Causes, which cannot deal 
with questions of equity, and a second appeal 
will lie in such a suit. FUTTEFI ALI v. 
GUNQANATH ROY, 8 C. 113 = 10 C.L R. 20. 

(7 W.R. 377, F.; 3 A. 66. Z>.) 

(409)—4cf XI of 1866. s.C. Small Cause Court 
—Jurudielion—Suit on implied contract—Con¬ 
tribution.—It n man request another to pay 
money for him, there is an implied contract 
to repay tbe amdunt, for which an action will 
lie to (he Bmall Cause Court, if it does not 
exceed Ba. 500. A suit foe oontributioo, not 
founded on anyoontraot, is not oogoizable by* 
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the Small Cause Court. SHABOOMAJBE t. 
NOORAI MOIiLA, B.L.R. Sup Yol. 691 = 7 
W.R. 386. [P.,7 C. 605 = 9 C.L.R. 90,9 0. 395 
= 12 C.L.R. 314.] 

{410)— Money paid under joint decree—Con- 
tribution—Jurisdiction of Small Cause Court.— 
A suit for ooDlcibutioo formouey paid in satis- 
(aotion of a joint decree cannot be entertained 
by a Small Cause Court. RaM.TOY SURMA v. 
JOYNATH Surma, 9 C. 393=12 C.L.R 314. 
(B.L.R. Sup. Vol. 675 = 7 W.R. 377, B.L.R. 
Sup. Vol. 691. P.; 3 A. 66, Diss.) 

(411) — Suit for contribution between eo- 

sharers. —A suit for contribution between co- 
sbarets in au estate paying revenue to Govern¬ 
ment, or between co-parceners in a jama, will 
not lio in a Small Cause Court. NOBIN KRISH¬ 
NA Chakravabti V. Ram Kumar Chakra- 
VARTI. 7 C. 609=9 C. L.R. 90. (B.L.R. Sup. 
Vol. 675 = 7 W.R. 377. P.) [R.. 9 C. 395.] 

(412) —Smaff Cause Courf, Mofusiil — Juris¬ 

diction-Suit for contribution by co-sharer who 
had paid Oovernment revenue. —Where 

ono of several co-sharecs in an estate paying 
revenue to Government has paid the revenue 
duo upon the whole estate to prevent it from 
being sold, a Small Cause Court has no juris¬ 
diction to entertain a suit brought by him 
against the other co sharers for contribution. 
RAMBUX CHITTANGEO v. MODHOOSOOnON 

Paul Ohowdhry. b l.r. Sup. Vol. 673=2 
Ind. Jur. N.S. 135 = 7 W.R. 377. 

(413) — Small Cause Court — Jurisdiction- 

Payment of arrears of revenue by co sharer—Suit 
for contribution.—Where arrears of revenue were 
paid by a oo-sbarer to save the entire-estate 
from sale, a suit by him for contribution in 
respect of the amount paid by him in excess 
of his quota was not cognizable by a Court of 
Small Causes. BbOUMOROOP GOSWAMBE v. 
PuANNATH Ohowdhry. 7 W.R ,17. [R.,7 

W.R. 877= B.L.R. Sup. Vol. 675 = 2 Ind. 
Jut. N S. 155.] 

(4141— Small Cause Court—Payment by co¬ 
sharer 0 / Oovernment revenue in excess of his 
quota—Suit to recover sum paid in excess- 
jurisdiction. — A joint proprietor who pays 
into the Collectorate more than his own share 
of Government revenue, and thus saves the 
joint estate from sale by paying what is due by 
his co-sbaret, cannot afterwards sue his co- 
sharer in the Small Cause Court for the 
recovery of excess amount of revenue paid by 
him, as the extent of the share in respect of 
which contribution is sought cannot be de¬ 
termined without deciding the question of 
title. KALBENATH ROY V. NiLABAM PURA- 
MANIOE, 7 W.R. 32. 

(415)—Provincial Small Cause Courts Act 
(IX 0 / 1887), sch. II, art. 41—Decree for rent 
against joint tenants—Decree satisfied by one 
judgment-debtor —Rutf /or contribution whether 
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lies in Small Cause Court—Jurisdiction. —The- 
parties to the suit were joint tenants of a cer* 
tain holding. A decree was obtained against 
them for arrears of rent. The plaintiS paid 
the entire amount of decree in exeention- In 
a suit for contribution : Held, that the suit 
was excluded from the cognizance of the Court 
of Small Causes by art. 41, sch. II of the 
Provincial Small Cause Courts Act, IX of 1887. 
The Subordinate Judge had, therefore, juris- 
diotioo to try the suit. THAKUR JAW'AHIB 

Singh v. thakur jai Karan Singh, 4- 
lad. Caa. 59. 

(416) —Suit against co-suitor for contribu-' 
tion towards costs — i^alure of obligation — 
Jurisdiction — Act XI of 1865, s. 6.— Where a 
pUintifi sues for contribution from defendant 
towards the expenses of a former suit in which 
both parties were co suitors, the nature of the- 
obligacion sought to be enforced is, in the ab¬ 
sence of aa express contract providing for pay¬ 
ment of contribution, can be said to arise only 
out of a relation resembling that created by 
contract and to fall under one of the sections of 
ch V of the Contract Act. A suit of this cha¬ 
racter cannot be said to be founded on contract 
in the true sense of the term, and cannot there¬ 
fore be deemed to be a suit cognizable by a 
Small Cause Court. AZMAT v. GUBMDEH, 
118 P.R. 1888. (37 P.R. 1886, Appl.) 

(417) — Suit to recover money paid to prevent 

land being sold for arrears of rent—Allegation 
that no rent was due— Suit not cognizable by 
Small Cause Coitrf.—The Small Cause Court 
has no jurisdiction to entertain a suit by A- 
against B to recover money paid in order to 
prevent bis land from being soldattbeinstaaoe- 
of B for non-payment of arrears of rent under 
Mad. Act VIII of 1866. A’s allegation being, 
that DO rant was due to B ; because such a smt 
is cognizable before a Revenue Officer. The 
circumstance that, at the actual period of brin^ 
iog the suit, it could no longer be prosecuted 
with success in the Revenue Court, because the- 
period of limitation, there a shorter one, had 
expired, could make no difietence. The 5 * 6 . 
to institute it once existed and barred the juris¬ 
diction of the Small Cause Court by theexpreM 
provisions of the Act which created it. SHAly 
KARA SUBBIEN V. VELLAYAN CBBTTY, 8 
H.H.C. 179. [R.. 12 M. 467-] 

(418) — Sale of tenure for arrears of 
Surplus sale proceeds—Suit by one co - 
apainsf other—Suit for share of proceed J 
immoveable property—Jurisdiction of 5*”® 
Causes Courf.—Where a tenure belonging 
two co-owners was sold in execution of a 

for rent against one oo-sharer, and the " 

ceeds, after satisfying the decree, were ^ 

such oo-shater, held, a suit by the other • 
sharer to recover hia moiety of the sale ptooe 
would He agaibst the former. The rm^® 
immoveable property Is not within the putvi 



59B 


THE ALL INDIA DIGEST. 


S94 


SmmU Cause Court, MofussU, Jurisdlc- 
tloa oi —oontinued. 

■- 1.—General — continued. 

ol s. 6 , Act XI o£ 1865 ; euoh a suit is not cog¬ 
nizable by a Small Cause Court, and a second 
appeal will lie. BAM COOMAB SEN v. RAM 
COMUL Sen, 10 C. 388. 

(419) -JttHs(iis£ion—4c£ XI 0 / 1865. 5 . 6 — 
Stt»£ to declare bond catisfied. —A claim for 
money on a bond as specified in e. 6 . Act XI ol 
1865, does not include a suit lor declaration 
that the bond has bean aatisfied and is in¬ 
operative. A suit ol that desoriptioo must be 
brought in the regular Court. AGUR Mul- 
LICK MUNDUL V. DEBNATH OHATTER.TEE. 
24 W.R. 190 

(420) — Suit for return of bond—Jurisdiction 
—Small Cause Court—Act I of 1877. 5 . 39.—A 
suit (or the return o( a bond on the allegation 
that Rs. 25 had already been paid towards it 
and the balance that wae ofiered was relused, 
is one lor a declaratory decree with conse¬ 
quential relief within the meining of s. 39 of 
Act I of 1877 and is therefore not cognizable by 
a Court of Small Causes. GOPAL v. Lalu 
Ram, 69 P.R. 1886. (8 P.R. 1869, F.) 

(42l|—Specta/ appeal—Bond auif — Fledged 
property made liable—Jurisdiction.—k special 
appeal lies in a suit for money due uuder a 
bond for less chan Bs. 500, if the property 
pledged under the bond ia made liable for the 
amount of the decree. Tbipoora Soon- 
DUBBB V. KOYLASH CHUNDEB BOSE, 13 W. 
R. 268. 

(422)—Cancef/afion 0 / document, suit for — 
Jurisdiction—Small Cause Court.—V/hete the 
gist oi the claim is for ctncellation of a docu- 
meat and not for property or the value of pro¬ 
perty, a Small Cause Court has no jurisdictioo. 
Byud Mahomed v. Zdbbef. 1 P.R. i869. 
[fl., 10 P.R. 1871.J 

Mistake—Sale ■ deed — Rectification — 
Proper remedy—Small Cause Court's jurisdic¬ 
tion.—The pUintiS sold to the defendant a field 
oontaipiiig a well. By some mistake, there was 
an omission in the deed of sale to provide for 
the payment ol the tax upon the well by the 
defendant. Held that the only remedy open 
to the plaintifi is to bring a anit, praying that 
the deed ahoull be reformed so as to accord 
with the actual agreement between the parties 
at the time of the sale to the defendaot. A 
Small Cause Court has no juriediotion to 
eutertain a suit for the reformation of a deed. 
GULABHAI MONDA 8 V. DaVABBAI GOVAR- 
DHANDas. 10 B H.C 81. C^.,L B.R.1872- 
1692, 668.J 

(424)—Cit). Pro. Code {Act X of 1877^ 
A. 2fiS—Attachment and sale of bonds—Court of 
Small Oatiess.—Under the provisions of a. 368, 
Civ. Pro. Coda, bonds oannot be sold till the 
and of 6 moDibs from the date of ettaohmeot. 
A Court of Small Causes cannot appoint a 
Manivar, and, tharefore, any bonds on which 
xaaamy will be tima*bartad before the date on 

0 . IX—86 


Smaff Cause Court, MofussH, JurlsdtC’ 
tioa wf—continued. 

— 1.—General— confinwed. 

which a sale can legally be made, cannot be 
made available for satisfaction oi the judgment- 
creditor's debt. NursingdaS RAGHUNATH- 
DAS V. Tulsirau Bin Doulatram. 2 B. 
558. 

(425) — Jurisdictioyi—Small Cause Court- 
Breach of contract. —Plaintifis and defendants 
entered into a contract by which the defend¬ 
ants, for a cettaiu consideration therein men 
tioned, agreed to give to the plaintiffs r redit 
against the interest due on a bond, to pay them 
a certain amount iu cash to pay a certain 
amount to their landlords. Tb* defendants 
failed in the anagement. Held that 1 suit 
could be brought against the defendants for the 
recovery of the money in the Small Cause 
Court. Such a suit cannot be brought any¬ 
where else. NortiN Chunder VODBO . v. 
Kedar Nath Chuckbkmuttv, 16 W.R. 228. 

(426) —Jurisdicfion—Smaff Cause Court— 
Suit for specificperformance—Executionof bond. 
—A suit to enforce execution of a bond (or 
money received or io the alternative, (or recovery 
of the money with interest, is not cognizable by 
a Court of Small Causes. Naresh SiNOH v. 
Jaipal Singh. A.W N. 1883. 147. 

(427) —0/ District or Small Cause Court- 
Claim for recovery of debt after cancelling an 
agreement to forego aebl—Mofussil Small Cause 
Court Act (IX of 1987), arts. 15 and 16 of 2nd 
Schedule—Return of plaint. —L claimed re¬ 
covery of a debt after caocelling an instrument 
foregoing the debt io consideratioo of payment 
of eight annas in the rupee. Tbe Court of 
first instance returned tbe plaint, on tbe ground 
tbe claim was cognizable by tbe Small Cause 
Court, Lahore. Tbe Divisional Court held, 
tbe Small Cause Court bad no Jurisdicticn to try 
tbe case. Tbe Chief Court upheld the order of 
tbe Divisional Court. POHU Mal v. SETH 
Lal/I, 30 P.W.R. 1907. 

(428) —Suif/or balance of Nikasee papers— 
Jurisdiction.—k Court of Small Causes caonct 
entertain a suit for tbe recovery of the balance 
ofntkosee papers, furnished by ibe defendant in 
bis capacity of Tahsildar, where there is an 
allegation in tbe plaint that tbe defendant 
verbally promised to pay part of tbe sum 
claimed under certain circumstauces stated 
therein. Srishteedab Bose v. Shama 
Churn Ghose, 14 W.R. 53. 

(429) —Afa/iomedan law —Exigibledower, suit 
for — Whether cognisable by Small Cause Court- 
Special appenf.—According to tbe Mahomedan 
law, tbe exigible partition of a married 
woman’s dower is demandablo whether divorce 
has taken place or not ; and a suit for such 
dower by a Mabomedan wife, being founded on 
the status of marriage, is not of the nature 
cognizable by Small Cause Courts, and a special 
appeal is admissible in such suit. MussAtaUT 
Haliman V. Ehwaja, 71 P.B. 1674. 
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(430) -^Suit for share in property under waqf 
endowment -Small Cause Courts Act (IX of 
1887j, sch. li, cL IH—Want of jurisdiction— 
High Courts power of yeuwion.—A suit in which 
the plaintiff seeks to obtain the share lo the 
property of an endowment to which be is 
entitled under the object and the terms of 
a waqf deed, is to be regarded as a suit coming 
witbm cL 18 of the seoond schedule of the 
Small Cause Courts Act (IX of 1887), excluding 
suit relating to a trust, and is therefore not a 
suit cognizable by a Small Cause Court* As 
to the powers exercisable by the High Court as a 
Court of revision it was /leZdthat unless facts 
ousting jurisdiction are patent from the 
records of the pleadings of the parties and the 
Endings of the Court, the High Court must not 
interfere by way of revision. MlHR ADI SHAH 

V, Muhammad HusEN, 14 A. 413-A.W,N. 
1892, 79. 

Jurisdiction—Mahomedan Suit 

for rent—Small Cause Courf.—Where the heirs 
of a deceased Mahomedan take equal shares 
of 14 annas of bis estate, and allot 2 aunas 
to rehalallah under the management of one 
of their members, and, on his death, three of 
the heirs sued bis tenant for their proportion 
of rent and on account of rehalallah^ and the 
remaining heirs opposed the claim in regard to 
rehalallah which, they saidt plaintiffs had no 
right to ooUeot, and wbioh could only be 
collected by the mutwallee appointed by the 
deceased manager: Held that a Small Cause 
Court had no jurisdictioo to entertain the suit. 

Shaikh Koreem Bux v. Nomeero, 20 W.R. 
249* 

(432) — Annual Act, 1888—i?27rcf on 
Prouinciaf Small Cause Courts Act.—K Provin¬ 
cial Sniall Cause Court has no jurisdiction over 
a suit iostituted after coming into force of the 
Army Annual Act, 1888, against a person coming 
under s. 151 of the Army Act, 1881. GiLLOW 
AND COv, White. IP.R. 1893, F.B. (HOP. 
E. 1890, i\ X 18 C. J44, 372, W.Fj [H., 93 P. 
E. 1900.) 

(433) —Suit against military officer — JufisdiC‘^ 
tion—Small Cause Court — Residence^Date of 
institution. —So long as a Military officer resided 
iu ft Cftotooment, no civil Court (except a 
Suiall Cause Court if there was one) had jacis- 
diotioD io a claim against such officer for a sum 
under Rs. 400. In such cases, jurisdiction was 
not given by the cause of action, but by the 
residence of the Military officer at the date 
of the institution of suit. INDURJEET v. 

Morgan; 38 P.R. 1872. 

(434) — Army Act of 1888, s. 7, amending s.l51 
■of Act of 1881—ilurtsdiclion of Small Cause 
Court opainst military officers. —The Judge of 
the Small Cause Court, Umballa, held in this 
fase that he had no jurisdiction by reason of 
B. 151 of the Army Act, 1881, as amended bys. 7 
of the Army (Annual) Act. 1888, to try a suit 
instituted in bis Court at Umballa on February 
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15th, 1890, for Rs. 443-6-0 against a military 
officer resident in Allahabad, the circumstance 
that the cause of action arose in Umballa not¬ 
withstanding. Seld that the above view was 
correct. By a. 7 of the Act of 1888, the first 
clause of s. 151 of the Army Act. 1881, was 
amended by substituting the words ‘ when the 
persons’ so subject are resident within "the 
local jurisdiction ” lor the words " within the 
jurisdiction.” As the efiect of the said altera¬ 
tion, a person within the purview of the section 
is not liable to be sued io a Small Cause Court 
within tbs local limits of whose jurisdiction he 
does not reside. PHUL CHAND v. MULLINS. 
110 P.R. 1890. IF., 1 P.R. 1893, P.B.;R., 
48 P.R. 1893.] 

Jurisdiction — Courts of Requests— 
Small Causa Courts—Decree against Military 
officer—Execution—Civ. Pro. Code, s. 288.— 
A decree for Rs. 53-9 0 was passed by a District 
civil Court against an Officer in Her Majesty’s 
army. An application for execution of this 
decree was refused by the Small Cause Court at 
Peshawar to which the application was made, 
on the ground that on the face of it, the decree 
was one passed bv a Court having no jurisdic¬ 
tion. Beld that'under s. 288 of the Civ. Pro. 
Code, 1869, the Small Cause Court was right 
in refusing to execute the decree ; for in respect 
of suits for amounts within Rs. 400, either 
Small Cause Courts to the extent of their 
powers, or Courts of Requests alone, have 
jurisdiction when the suit is brought against 
persons amenable to the Mutiny Act. JAM- 
SETJBE AND CO. V. LIEUTENANT NELSON. 

1 P.R. 1871. 

(436) —Aefiort against Military officer in 
Military Cantonment, where a Court of Bequests 
is fisfabtis/ied—Sninfi Cause Court. —A Court of 
Small Causes has no jurisdictio i to try an 
action against a Military Officer in a Military 
Cantonment, where a Court of Requests is 
established. ABOO SAIT AND CO. V. ABNOTT 
AND D.ale, 2 M.H.C. 439. 

(437) —Jurisdiction—SmflfZ Cause suit against 
Military offfeer at Murree—Act XVIII of 1984, 
s. 30—Army Act of 1881, s. 148—Court of 
Regucsts.—Where the Extra Judicial Assistant 
Commissioner at Murree returned the plaint 
in a Small Cause suit against a Military officer 
on the ground that he had no jurisdiction, held 
that the plaint was properly returned, as there 
existed no Small Cause Court at Murree estab. 
lished by the Governor-General, to which under 
s. 148, Army Act of 1881, a Military Officer 
would be liable, and, as the Assistant Commis¬ 
sioner at Murree was not invested by the Local 
Government under s. 30 of Act XVIII of 1864, 
with the powers of a Judge of Small Causes, eo 
as to exclude the jurisdiction of the Court of Re¬ 
quests. BuTA V. Major Gore, 21 P.R. 1687. 

(438) —Sfaf. 30 and 31, Viet., C. 18, ss. 2 and 
99— Native Camp followers—Small OauseOourt 
—Jurisdiefion.—The Mutiny Act extends to He t 
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'Majesty’s Indian Forces, and it wouid be a 
great anomaly to suppose that a Native Camp 
follower attached to a Native Regiment would 
be exempt under the Mutiny Act, and that a 
native Camp follower attached to a European 
Regiment would not. The defendant, a native 
of India, attached to tbe Moss of a European 
regiment, was held, under tbe Mutiny Act, ss. 2 
and 99, to be exempt from tbe jurisdiction of 
the civil Courts. NaSIRUDDIN v. KflODA- 
BUK 6 H, 2 B.L.R. 8 .N. 7=10 W.R. 386. 

(439) —JarwdicfioJi to entertain a suit on 
foreign judgment.— A Small Cause Court has no 
jurisdiction to entertain a suit ou a foreign 
judgment. KBISENAN v. PILO, 6 H. 191. 

(440) —SMtf onforeign judgment—Jurisdiction 
—Act XI of 1865, s. 6 —A foreign judgment 
maybe a cause of action and when a suit is 
maintainable on a foreign judgment, it is main¬ 
tainable in the ordinary civil Courts, and not 
in a Small Cause Court, it not being a suit of 
any of tbo kinds specified in s. 6 of Act XI of 
1865. KanHYA LAL V. ALLA DiTTA. 97 P.R. 
1888. (4 P.R. 1874. R ) [F., 37 P.R. 1889.) 

(441) —Civ. Pro. Code. 1882, s. 2—Punjab 
Courts [Act XVIII of 1884). s. 67— Suit on 
judgment of foreign Court—Whether cognieabh 
by Small Cause Court—Mother of minor betni; 
made party, effect of—Limitation—Act XV of 
1877,8clt. Il.orf. 117.—A suit on the judgment 
of a foreign Court as defined in s. 2,Civ. Pro.Code 
will lie, but not in a Small Cause Court; and 
an appeal lies in that case under a. 67 of the 
Punjab Courts Act to tbe Chief Court. (97 P. 
R, 1668, F.) Whore a person sued on a judg- 
moot oblaiuod agaiuat tbe father, erroneously 
making tbe mother of tbe minor son as defend- | 
ant (as the father was dead), instead of making 
the minor tbe defendant under the guardian¬ 
ship of bia mother, tbe Chief Court held that it 
was useless to make any order amondiog the 
record ae to the parties to the suit, ae tbe suit 
would prima facie have to be dismissed, as 
against tbe minor as being barred by limitation, 
the period under art. 117, seb, II, Limitation 
Act XV of 1077 having expired already. Udb 
Ram V. Musbammat Dyan, 37 P.R. 1889. 

tm)—Award—Construction—Oral evidence 
— Admissibility — Liability under award — 
Small Cause nature—Special appeal—Ibe 
eonstruotioD of an award must be determined, 
not by the oral evidence subsequently given by 
tbo Arbitrators ol tbeir intention, but by look¬ 
ing to tbe language of tbe award itself. A 
liability arising under an award does not appear 
to be one of euoh a nature ss to fall within the 
terms used in tbe Small Cause Court Act to 
•denote the olaima cognizable by euoh Courts. 
Therefore, a speoial appeal lies to the High 
Court. Mussumat Ounbsbbe V. Chotay 
tiAL, a H.W.P. 117. [F.. 7 N.W.P. 399,] 

(448)—XI of 1866, «■ eegnitabU 

tya Court of Small Causes .—A auit to enforoe a 
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I 

liability arising under an award was not cogniz¬ 
able in a Court of Small Causes. MaDHO 
I Prasad v. Lalta Prasad, A.W.N. 1881, 
159. 

(iii)—Sale in execution—Suit for refund ot 
sale-proceeds — Civ. Pro. Code, s. 295—Smnll 
Cause Court suit.—A suit for the refund of the 
proceeds of an execution-sale wrongfully recei¬ 
ved by the defendant, and to set aside tbe order 
of the Court executing tbe decree, which direct¬ 
ed the payment of the proceeds to him, being 
one that could be brought io a Civil Court 
under the provisions of s. 295 of tbe Civ. Pro. 
Code, cannot be considered as one cogniz-tble 
by a Court of Small Causes. SEAHI Ram v. 
SHIBLal. 7A. 378 = A.W.N. 1883. 63, [Diss., 
9 M, 250.) 

(445) —Stttl for refund of moneys paid under 
order of Court. —A suit for the refund of 
moneys paid under an order of Court is not 
cognizable by a Small Cause Court. GRISH 
CHUNDEH MUNDUL V. DOORGA DOSS. 8 C. 
494. 

(446) —Suit for refund of rent voluntarily 
paid to a wrong person—Mofussil Small Cause 
Court, jurisdiction of—Act XI of 1865, s. 6 .— 
Where it is found that certain money, as rent, 
was paid to a wrong person voluntarily, not 
under a mistake as to tbe title of such person 
to receive it. but with tbe object of defrauding 
an intermediate tenure-holder, held, Mofus- 
sii Small Caus-e Court could not entertain a 
suit for refund of such money. Ram CHAND 
DuTT V. MOSAI Santal. 11 c. 738, 

(447) —Ctu. Pro. Code, ss. 313, 315, 686 — 

I Sutt to recover purchase-money — Auction-pur¬ 
chase—!iol of Small Cause nature —Order not 
final. —An auction'purcbancr applied under 
s. 313. Civ. Pro. Code, to set aside tbe sale and 
to refund the deposited amount, V'z., Rs. 76. 
to him ; but the application was rejected. The 
sale was completed but was set aside on a suit 
by a third party. Now the auction-purchaser 
sued to get his purchase-money and interest, 
Tbe Muneif gave a decree, but tbe Judge 
reversed it on tbe ground that tho Munsif’s 
order on the application under s. 313 was final, 
as it was cot appealed against and as this suit 
was b.arred. field, that orders under this 
section are not fiOcAl, and that a suit w.as main¬ 
tainable. Regarding a preliminary objection 
that there was no second appeal as tbe suit was 
one of a Small cause nature, held, that it was 
not one of that nature and that a second appeal 
lay to the High Court. PACHYAPPAN v. 
NARAYANA, 11 H. 259 [F.. 12 C.P.L.R. 49. 

5 O.W.N. 240; B., 16 M. 361, 19 M. 315 ; D., 
12 M. 464.] 

(448) —Rutf to recover Municipal tax—Small 
Cause Court — Jurisdiction. — A suit by 
Hanioipal Commissioners for the recovery of 
Municipal tax is not one cognizable by a Court 
of Bmall Oaasea. Logan v. Eunji, 9 M. 110 
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(ii9)^Bettothcl contract, for damages 
for breach of—JurisdictionSmall Cause Cowt 

Act XI of 1865, 5 . 6 , cl. 3.“A Small Cause 
Court caoDot take cognizaace of a suit for 
damages made up partly of actual pecuniary 
loss sustained and partly of general damages 
for lujary to feeliogs arising from the same 
cause of action. Under cl. 3. s. 6 , of the 
Small Cause Courts Act, XI of 1865, jurisdic¬ 
tion can betaken in respect of the former, but 
not in respect of the latter. KARIM BAKSH v, 
HabibuLLA, 35 P.R. 1875. (53 P.R. 1868, 
F.) [Dtsappr.. 11 P.R. 1S86;R.. 13 P.R. 
18ti7.] 

(450) — Jurisdiction—Small Cause Court— 
Suit for damages for breach of betrothal contract. 
—A suit claiming damages for breach of a 
betrothal contract, cousistingin part of damages 
lor injured affections and in part of damages 
for actual expenditure, is not a Small Cause 
suit within the meaning of the Punjab Courts 
Act, 1884, s. 9 (3) and s. 39, nor a suit of a 

nature cogniz*ble by a Court of Small Causes 

constituted under Act XI of 1865. Mt. 
Tabi V. Bur SINGH. 43 P.R 1887. <35 P.R. 
1875. P.B., J*. ;53 P.R. 1868. li P.R. 1886, 
ii.) CR., 1 L.B.R. 101 .] 

(451) — Breach of contract of marriage—‘Suit 
for actual pecuniary damages — Jurisaiclion — 
Act IX 0 / 1887 {Provincia’ Small Cause Courts), 
art.d5(g).—‘A suit for compensation for breach of 
contract of marriage comes within art. 35 (g), 
sch. II of the Small Cause Court Act rlX of 
1887) and is excluded from the jurisdiction of 
the Small Cause Court. The terms of the Act 
must be taken with reference to the conditions 
of society in India, Kalisunkur Dass v 
Koydash Chunder Dass, is C. 833. 

(452) —iSutf for da?nages—Palse charge of 

mischief—Personal injury—Special appeal.—A 
suit for damages occasioned to plaintiff by the 
defendant having brought a false and malicious 
charge of mischief by fire against the plaintifi 
in a Criminal Court is not oognizable by a 
Court of Small Causes, and a special appeal 
will lie to the High Court, although the 
damages claimed are below Rs. 500, Pran- 
KRISHNA BaNERJEE v. NaDIAR CHAND 
OHATTERJEE. 4 B.L.R. A.C. 35. Note = 10 
W.R. 115. [F., 4 B.L.R. A.C. 31 = 12 W.R, 

477.J 

(453) — Suit for recovery of expenses in prose¬ 
cution for defamation — Jurisdiction—Small 
Cause Court—Act XI of 1865, s. 6 , proviso 3— 

“ Pecuniary damage."— Whoa the only “ actual 
pecuniary damage ” claimed in a suit for 
daiuages on account of defamation is compen¬ 
sation for outlay upon a criminal prosecution 
of the defendant for the same matter, the suit 
does not oome within the saving clause of the 
3rd proviso to s. 6 of Act XI of 1665, and is 
therefore not maintainable in a Small Cause 
Court. MARTIN V. ALEXANDER, 143 P.R. 
1881. iF., 98 P.R. 1888; D.. 11 P.R. 1886.] 
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(454) — Suits for damages—Jurisdiction of 
Mofussil Small Cause Courts—Act XI of 1865, 

6 .—It is only those suits for damages (e.g-, 
suits for defamation) where no actual pecuniary 
damage has been sustained by the plaintifi and 
where the measure of damages is offen a 
question of some nicety that are excluded from 
the jurisdiction of Mofussil Small Cause Courts, 
8 . 6 , of Act XI of 1665, does not exclude suits 
for actual damages merely because the plaintifi 
sues, in addition to the actual pecuniary loss 
sustained, for damages for some indefinite in¬ 
jury also. DUROA PERSHAD v. AS4 JOLAHA, 

5C. 925 = 6 C.L R. 487. 

(455) —iSuif for damages — Defamation of 
character —Cfatm for expenses of criminal pro¬ 
ceeding against defendant — Jurisdiction—Small 
Cause Court —' Actual pecuniary damage 
Act XI of 1855, 3. 6 . proviso 3.—In a suit to 
recover a certain sum on account of damages 
for defamation of character, where a portion of 
the sum was claimed on account of plaintiff's 
injured feeliogs, while the remainder was for 
expenses incurred by the plainliff in a previous- 
criminal proceeding which be brought against 
the same defeodant, under ss. 352, 504,1.P.C.,. 
arising out of the same act as that for wbioh 
the present suit was brought: Held that, the 
action in the form in which it was instituted 
was not one of the nature coguizable by the 
Small Cause Court with refereoce to the provi¬ 
sions of proviso 3, s. 6 of Act XI of 1865, as the 
expenses which the plaintifi incurred in the 
criminal proceedings referred to, and which be 
sought to recover in the present suit, could not 
be legitimately considered as pecuniary damage 
resulting from the injury complained of but 
only a remote consequence of it. PUNNA MAL. 
v Khusala MaL. 98 P.R. 1888. (143 P.R. 
1884, F.) 

(456) —«/Mrisdicfion of Small Cause Court 
—Incompelency of another Court to hear Smalt 
Cause—S. 16 of Act IX of 1837—Claim for a 
share in the o^erings of Mandar Baba Kalu.— 
Held, that a Muusif, whose Court 1$ situate 
within the local limits of another Munsif ia- 
vested with powers of a Small Cause Court to 
try all small causes of a certain value, has no 
jurisdiction to hear and determine any Small- 
Cause up to the extent of that value. The- 
claim for recovery of an amount as a share in 
the offerings of a shrine is cognizable by a Court 
of Small Causes. Taba v. MlHAN, 92 P.V.R. 
1911 = 11 Ind. Gas. 410. (84 P.R. 1892, F.) 

(457) -i4c< IX of 1887, art. 12, sch. «— 
Jurisdiction—Court of Small Causes—Suit to- 
discharge Mahabrahmaoi functions. — Held that 
a suit to establish an exclusive or periodioall/ 
recurring right to discharge the function of aik>- 
office, such as that of a Mahabrahman, is not 
cognizable by a Court of Small Causes under 
art. 12. sob. ii, Act IX of 1887, MADHO v. 
BHAGWAT PARSHAD, 2 0. C. 62. [R., 3 0. 0- 
276.1 
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f45S) —Smtll Cuts? suit—Suit for ie^s of office 
a$ per agreement—Second appeal—A. suit for 
the recovery of fees for the oflBce of stanaeharya 
in a certain temple, the liability of which was 
fixed by an agreement, is not cognizable by the 
Court of Small Causes. VBNKiTA CBINNAYA 
Rau V. Krishna Charyalu, 8 M.L J. 228. 

(459) —Suif by hereditary village mahars for 
recovering "aya'' not cognizable by mofutsil 
Small Came Courts. —Between the haks belong¬ 
ing to hereditary officiating village mahars and 
those appendant to the hereditary offices of a 
village joshi or temple priest, there is no difier- 
ence in principle. The latter have been held to 
constitute immoveable property and there is no 
reason, therefore, to regard the former as 
personal property. A Small Cause Court in the 
mofussil has no jurisdiction to entertain a suit 
to recover “ balute ’ or " aya,"’ which is a claim 
in respect of a kak belongiog to, and forming 
the emoluments of, the hereditary office of a 
village mahar, and is, therefore, a claim in 
respect of immoveable nibandlia, and not 
moveable or personal property. APPANA v. 
NaGIA. 6 B. 512, F B. 

(460) —Suit involving taking of accounts— 
Partnership—Joint property- Court of Small 
Causes — Jurisdictiou.—In reference to the 
jurisdiction of Small Cause Courts, there does 
not appear to be any distinction between 
partnership and pan ownership, where the 
claims arising between partners involve the 
taking of accounts ol tbe part ownership 
property. In tbe present suit brought in a 
Small Cause Court, plaintiff claimed the excess 
•rent collected by bis co-proprietors, and also 
arrears of rent from the tenants. Held, that 
the suit cannot proceed in the Small Cause 
Court (1) 00 the ground of misjoinder ol parties 
and causes of action, and ( 2 ) because it involved 
the taking of accounts between co-proprietors. 
BUDROODEENv. RAMDYAL, 66 P.R, 1868. 

(461) —Afonep iorongfuUy taken from one 
partner by another—Suit for aecount—Suit not 
cognizable by Small Cause Cow t.—This was a, 
suit by one partner to recover from another 
partner and a servant of tbe concern certain 
sums alleged to have been realized from certain 
debtors which they did not makeover to tbe 
plaintiff. Held that the only mode in which 
plaintiff could get redress lor any sums which 
had bean wrongly Uken by his partner, was by 
a suit for an account, and such a suit was not 
one that could be dieposed of by the Small 
Cause Court. Shurrut Ohundbr EUR V 
RAM SHUNKDR SURMAB. 10 W.R. 216. 

(462) —Suff on partnership contract—Juris- 
dsetUm—Small Cause Court—det XI of 1868 
1 .6, el. \—Jurisdietion—Digermce of opinion 
—Reference to Chief Cottfl.—Plaintiffs and 
daleodsutB agreed thert if any one or mors of 
them look up a certain oontraol, (hey would 
^bara profit and loss equally. Flaintiffs now i 


claimed a certain amount as their share of the 
profits from the defendants. Held that this 
was practically a suit for a partnership account, 
and no balance of account having been struck, 
it was not cognizable by a Small Cause Court. 

I In this case, tbe District Court had refused 
jurisdiction, and tbe Small Cause Court also 
refused to take up tbe case as beyond its juris¬ 
diction. Held under these circumstances, that 
the Small Cause Court was bound to make a 
reference to the Chief Court, PEER BUX v 
PEEBADITTA. 71 P. R. 1870. 

(463) -Couip.in.v —T^iudin.? up-Call upon 
share of share.iolder—Contributory—Suit by 
liquidator for call—Jurisdiction—Small Cause 
Court—Act X of 1805 {Indian Companies), 
s. 93 — Debt—Money due on contract—Act xf 
0 / 1965. s. 06.—A Small Cause Court in the 
Alofussil is not competent to entertain a suit 
by the li^juidator of a company registered and 
being voluntarily wound up under Act X of 
1866, against a shareholder, who ie a contri¬ 
butory. for a cal) upon bis share. Tbe money 
due as a call is money which is. by statute to 
be deemed a debt, out this is not synonymous 
with “ money due on contract,•’ The jurisdic¬ 
tion of Mofussil Small Cause Courts does not 
extend to debts, generally (as does the juris¬ 
diction of Small Cause Courts in Presidonev 
towns under Act IX of H50). but to “ money 
due on contract,’’ and therefore ‘ does ’ not ex¬ 
tend to money due as a call which cannot be 
described as money due oo contract in view of 
the statutory descriptioo of sucb money in the 
Indian Companies Act, l«GG. Nund Kishore 
v. Kirkpatrick, 97 P.R. i 88 l. 


(464)—Suit/or share of rent—Partnership 
account—Jurisdiction ot Small Cause Court.— 
Where, in a suit against a co-proprietor of land 
for the plaintiff’s share of rent, whfch the de¬ 
fendant had received from tbe tenants, the de¬ 
fendant pleaded that tbe mooey bad been ex¬ 
pended for the benefit of tbe joint estate and that 
tbe plaintiff had received the rent of other joint 
lands, it was held that tbe suit was not cogni- 
zable by a Small Cause Court, as it involved 
(juestioDi of partnership account. RamtoNU 

acbar.jee V. Peary Mohun acharjee 
6 C. 531 = 7 C L.R 597, 


(465)—Prinripftf and agent—Suit for adjust- 
ment of accounts—Jurisdiction.—A suit by 
principal against agent for adjustment and 
investigation of disputed items of account, is 
not triable by the Small Cause Court. 
KRISHNA KINKUR BOY v. MADHUB ChuNDER 
Chuckerbutty, 21 W. R. 283. [Cone 24 
W.R. 478; R., 6C.284.] 


(466)— Suit against Agent to Governor-Gene¬ 
ral, to be brought in Court having jurisdiction 
at seat of Government—Act XI of 1865, a. 9.— 
Plaintiff alleged that be was in Government em¬ 
ploy holding an office under the Agent of (he 
Governor-General of India at Moorahidabad He 
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instituted the present suit against the Govern* 
ment in the Small Cause Court at Moorshida- 
bad for recovering bis salary due for a specified 
period. It was contended for the detendant 
ibat since, under the provisions of s. 9 of Act 
XI of 1865. suits against the Local Government 
or against the Government of India have to be 
brought in the Court having jurisdiction at the 
place which is the seat of such Government, and 
Moorshidabad is not the seat of Government, 
the Small Cause Court, at that place bad no 
jurisdiction. Held,on a reference by the Judge 
of a Small Cause Court, that the suit was sub* 
stantially a suit against the Government and 
not one against the Agent individually, and 
that therefore the decision of the Small Cause 
Judge dismissing the plaintiS's suit for want 
of jurisdiction was correct. ROOrUN TewarEE 
V. Mr. W. B. Buckle, 10 W. R. U2. 

(467) — Intestacy, shave under—Suit to recover 
money —Jurisdiction of Small Cause Court .— 
A Small Cause Court has no jurisdiction to 
entertain a suit to recover money as personal 
property in respect of a share under an intes¬ 
tacy. GBISH CHUNDEB SINGH v. AUNA 
DOSSEE, 17 W, R, 46. 

(468) —Swif for share under intestacy—Small 
Cause Cotirl — Jurisdiction—Act XI of 1865, s. 6, 
cl. 2. —A former suit instituted by T. as heir of 
his late mother M, against R for recovering cer¬ 
tain moveables deposited with R by M, alleging 
the same to be tbe streedhun of M, was de¬ 
creed . In the present suit, S, the grandson of M, 
sued T for tbe property, alleging that it was 
ancestral property and not streedhun of M, and 
also pleaded collusion between T and R. Held 
that the suit was in effect one “ for a share, or 
part of a share, under an intestacy ” and was 
not, under the exception in cl. 2, s. 6, Act XI 
of 18G5, cognizable by a Small Cause Court. 
But, considering the time that had elapsed, 
and that the parties had made no application 
to the High Court, the High Court refused to 
interfere with tbe decision in the former suit. 
NOBIN CHUNDER GOSSAMBB V. DRIBO 
MOYBE Dbbeb, 17 W.R. 520. 

(469) — Matter determined by Collector under 
Reg. V of 1S22—Small Cause Court, jurisdic¬ 
tion of. —A suit cannot be brought in a Court 
of Small Causes on a matter already deter¬ 
mined by a Collector under Beg. V of 1822. 
SRI RAJA UPPALAPATI GANAKAYA GARU V. 
BALAVI Ramudu, 2 M.H.C. 475. 

(170)—iSuifs for damages for infringement of 
copyright—Jurisdiction of Mofussii Small 
Cause Courts.—The jurisdiction that had 
been transferred, in suits for damages for 
infringement of copyright, from tbe Mofussii 
District Courts to Small Cause Courts (on an 
analogy with the exclusive jurisdiction of the 
Pnesidency Small Cause Courts in such ca^es) 
was re-transferred to the District Courts by 
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Act XII of 1876 amending Act XX of 1647, 
HAUEEDOOLAH V. MAHOMED ASHGUR HOS- 
SElN, 6 C. 499=7 C.L.R. 471. 

(471)—Ciu. Pro. Code, s. 586—Suif implead¬ 
ing sons of living debtor, not one of a Small 
Causenature. —A suit impleading tbe sons of a 
living Hindu debtor as defendants along with 
him was held to be not one of a small cause 
nature so far as it related to the sons. Naba- 
SINGA V. SUBBA, 12 H. 139, F.B. 

{i72)—Suit by minor—Position of guardian 
—Jurisdiction. —A suit by a minor, on attain¬ 
ing majority, against his guardian for an ac¬ 
count of his management during tbe former’s 
minority, is not cognizable by a Court of Small 
Causes, as the guardian holds tbe minor’s pro¬ 
perty as a trustee, and is accountable as such. 
Bam Jo? Mojoomdar v. koomab Eedab 
Narain Boy, 25 W.R. 75. 

(473) — Costs incurred in defending criminal 
prosecution. No suit maintainable for—Act IX 
of 1887 {Provincial Small Cause Courts), 
sch. II, cl. 35 (c).—There is no cause of action 
arising by reason of costs having been incurred 
in defending a criminal prosecution, and no 
suit is, therefore, maintainable to recover such 
costs, except in the form ofdamages or compen¬ 
sation in a suit for malicious prosecution, 
which is a suit excluded from the jurisdiction 
of a Small Cause Court. MAHOMED AL£ 
V. Bayama, 14 B. 100. 

(474) — Resistance of process of Small Cause 
Court—Jurisdiction to punish,—\ Small Cause 
Court in the mofussii has no jurisdiction to 
punish for resistance of a process which it has 
issued ; but such resistance being an offence 
under e. 186 of the Penal Code, it may, with 
reference to s. 171, Crim. Pro. Code (XXV o£ 
1861), send the accused before a Magistrate to 
be dealt with according to law. In the matter 
of Mani Chandra Das, 2 B.L R. A.C. 1BB= 
11 W.R, 62. (8 W.R. 32. R). 

(475) —Suit for salvage—Jurisdiction — Evi¬ 
dence — Judge, a toitness. —A Court of Small 
Causes has no jurisdiction to entertain a suit 
for salvage, even when the salved property had 
been abandoned by .those in charge of it. When^ 
a Judge gives evideuca, he should be sworn 
like other witnesses. RiSHOBE SiNGH v. 
GUNESH MOOEERJEB, 9 W.R. 252. 

(476) —Acf IX of 1850, s. 2%—Aci XXVI of 

1864, s. 2—Small Cause Court — Jurisdiction— 
Sum added for purposes o/.—Having regard to 
the provisions of s. 28, Act IX of 1850, ands. 2, 
Act XXVI of 1864, the Small Cause Court at 
Calcutta has no jurisdiction in a case in which 
the plaintiff, in order to give jurisdiction to the 
Small Cause Court, claims as damages sums 
which by law he cannot recover, which ho can¬ 
not be entitled to at all, and adds them to bis 
claim for that purpose. BONOMALLY NAWN 
CAMPBELL. 10 B.L.R. 198 = 19 W.R, 20. (1 
Hyde, 272, D.) [R., 24. 0. 661= 1 O.W.N, 

556 .] 
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(477) — Jurisdiction to declare old valuations 
to be still in force. —The Small Cause Court bad 
uo power or jurisdiction to make any order 
binding on Corporation, declaring that the 
assessments under the previous valuationa are 
still in operation and must remain in force for 
a further term of years. THE CORPORATION 
OP Calcutta, v. i. J. Cohen, 6 C.W.N. 480. 

(478) — Small Cause Court — Suit cognizable 
only as against all defendants—Jurisdiction-—- 
Where, as against some of the defendants only 
in a suit but not as against others, a suit hap¬ 
pens to be triable by a Subordinate Judge in bis 
Small Cause jurisdiction, it cannot be deemed 
to be a suit cognizable by a Small Cause Court 
and the Subordinate Judge must, therefore, try 
it in his original jurisdiction. Parshotam v. 
PBMA HARJI, 21 B. 121. 

Of Settlement Officer to entertain application 
to settle rent of land made by parly concerned 
and net by Govemment—Sre BEN. ACT VIII 
OF 1886, 88. 101 to 107, 9 C.W-N. 50i*l 0. 
L.J. 239 = 32 C. 518. 

See Bom. ACT V of 1879. s. 87, 8 B. 
188. 

See BOil. ACT XVII OF 1879, es. 2 (2). il, 
4 B. 360. 

See U.P, ACT Xll OF 1891, ss. 3 (2), 99 (o), 

A. W.N. 1881. 162. 

Power to make reference in a case under 

B, 23 (3), Civ. Pro. Code, 1908—See CiV. PkO. 
CODE. 1908, ft. 23. cl. 8. 77 P.L.R. 1909. 

Judge of, not bound to fully set out the 
reasons for bisfindiDgs— See CiV. PRO. CODE, 
1908, 8. 47, 6C.L.J. 527. 

Suit of nature cognizable by, and valued at 
below Rb. 600—Execution of decree—Second 
appeal—See Civ. Pro. Code. 1908. ss. 47. 
102. 10 Ind. Caa. 412. 

See Oiv. Pro. Code, 1908, s. 73. 20 B. 
877. 

Suit for recovery of rent of less than Rs. 500 
and for deolaration—See OlV. PRO. CODE, 
1908, B. 102. 16JM.L.J. 432. 

‘ Suit of nature oognisable by—Second appeal 
—See Civ. PRO. CODE, 1908, s. 102. 6 Ind. Cas. 
415. 

» 

S«eClV. Pro. CODE, 1908. O. XXI. tr. 4. 
6, SB. 88, 89, 41 and 186, 2 B. 660. 

Over a suit by an unauccessful olaimant for 
recovery of money as price of hia property sold 
in execution—5 m Civ. Pro. CODE, 1908. 
O. XXI.rr.68, 68, 8 0.C. S 81 . 

See CIV. PRO. CODE, 1908. 0. XXI, rr. 61. 
68, 6 0.0. 190. 

SeeOlV. PRO. CODE, 1908, 0. XXI. r. 68. 
tiff, 606*'*9 0Ji.It. 8. 
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Maintainability of suit by auotioii>purchaser 
for refund of purchase-money—See CiV Pro 
CODE. 1908, 0. XXI. r. 93. 114 P.R. 1908. 

Of Judge of Small Cause Court to review an 
order by bis predecessor refusiog an appli¬ 
cation for review—See ClV- Pro. CODE, 1908. 

O. XLVII, rr. 2, 7, 9. 63 P.R. 1905 = 104 

P. L.R. 1905. 

See CONTRIBUTION, Sl IT FOR—PAYMENT 
OF JOINT DEBT BY ONE IMCHTOR, 6 M. 424, 

See Co-SHARERS— Suit by Co-sharers 
B.L.R. Sup. Vol., 675. F B. = 7 W,R. 377 = 2 
Ind. Jur. N.S. 1-20 

See Costs—Special Case.s, i ind. Jur 
N.S. 95. 

Power of Registrar of, to make order under 
s. 148, Civ. Pro. Code, 1908—See COUBT- 
Pees, 13 C.L.J. 78. 

See Damages-* Damages. Suits for 8 
W.R. 88- 

See Decree—ALTERATION OR Amend¬ 
ment OF Decree, i N.w.p, i98. 

See EXECUTION OF DECREE—TRANSFER 
OF DECREE FOR EXECUTION—EXECUTION 
OUT OF COURT’S JURISDICTION. l8 B. 61 = 
P.J. 1893, 258, 14 W.R. 396. 

See FISHERY. 20 W.R, 362. 

See Hindu Law—maintenance, 2 B. 
632, F.I3..4 B.H.C. A.C. 73. A.W.N. 1903, 
226, 24 W.R. 474. 

See Jurisdiction—QUESTION op Juris¬ 
diction, 13 B, 650. 

See Jurisdiction of Civil courts, 50' 
P.R. 1886. 

Jurisdiction—Muneif—Small Cause Court- 
See Jurisdiction of Munsif’s court, 

A.W.N. 1894, 128., 

Plaintiff’s decree against defendant’s land¬ 
lord—Attachment of rent due to landlord- 
Suit for rent by plaiotiS—Jurisdiction—See 
Landlord and Tenant—general, 10 Ind. 
Cas. 569. 

See Limitation act, 1908. r. 4,3 W.R. 46. 

Suit for compensation for improper attach- 
meat—Not excluded from jurisdiction of Fresi- 
deuoy Small Cause Courts — Excluded from 
juriedictioD of Provincial Small Cause Courts. 
See Limitation act, 1908, art. 29. 4 N. L. 

R. 49. 

See PROFITS, SUIT FOB, 6 O.C. 130. 

Jurisdiction conferred on Small Cause Court 
after notice issued to objectors—Oiv. Pro. Code, 
1882, B. 360—Notihoation cooferring jutisdio* 
tion after repealing the section—Effect of—See 
PBOVINOIAL IMBOLVENCY ACT, 1907, 8. 8, 
ol. (1),6 A.L.J.48d=2 Ind. Caa. 228. 
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Rent suit, nature of— See RENT, 12 Ind. 
Gas. 855. 

See RES Judicata — Competency of 
Court, 4l P.R. 1872, A.W.N. 1886. 44. 

Suit to recover money oUaotel as subscrip¬ 
tions for building dehera — Person collecting 
subscriptions, trustee for oommuoity-^Suit for 
recovery of subscriptions— Suit entertainable 
by Subordinate Judge’s Court and not on Small 
Cause side—See RIGHT OF SUIT—SUBSCRIP 
TION. 22 B. 729. 

Failure of consideration — Suit by auction- 
purchaser for refund of purchase-money — Jur- 
iadiotion of. See SALE—Sale in execution 
•OP Decree—Miscellaneous, 12 Bom. L. 
R. 723 = 7 Ind. Cas. 955. 

Offence committed before—See SANCTION 
TO PROSECUTE, 13 C. W. N. 1036 = 4 Ind. 
Cas. 6 = 10 Or. L-J. 454 = 37 C. 13. 

See Set-off, 12 b. 31. 

Jurisdiction of—Suit to recover money due 
under a contract—No claim for damages for 
breach of contract—Suit for specific perform¬ 
ance. See SPECIFIC Performance, 5 M.L. 
T. 296. 

See St. 44 and 45 ViC., C. 56, s. 144, PRO¬ 
VISO, 10 B. 218. 

See ST. 44 and 46 Vic.. C. 58. s. 151, 13 C. 
143. 

Trespass—Suit for damages — Jurisdiction. 

Trespass. 10 C.L.J. 196 = l lud. Cas. 

592. 

■’— 2 . —Practice and Procedure. 

See PRACTICE and PROCEDURE. 

(1) —Mofuasil Courts of Small Causes—Act 
XI of 1865— Uew trials. —Where tbe Court, 
on the application of a plaintiff whose suit was 
dismissed for non-production of witnesses on 
the date of hearing, orders a re-trial and parses 
a decree in bis favour on hearing evidence, it is 
also open to tbe same Court to grant a second 
re-trial on tbe application of tbe defendant 
after decree, but on grounds sufficient and 
distinct from those on which the first re trial 
was granted. There cannot be successive re¬ 
trials, if trials are held bona fide aud vvitb- 
out gross negligence. ASSOOL SHAIKH v. 
HUBBBBOOLA, 13 P.R, 1868. 

(2) — Small Cause Court — Cross suits— 
Conditional order for new triaV-Whelher proper. 
—One of two cross-suits in a Small Cause Court 
having been decreed and the other dismissed on 
the same date, the plaintiff in the latter suit 
applied fox a new trial and tbe Court gave him 
leave to renew bis suit if tbe order in the first 
case' were reversed. That order having been 
reversed, tbe plaintiff sued a second time. Held 
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that, as the order of the Judge on the applica- 
cation for-re-trial was merely an order staying 
proceedings in the original suit until the 
happening of a certain event which had 
afterwards happened, it was not an order 
confirming the dismissal of tbe original suit; 
and that tbe plaintiff was entitled to have his 
cases tried on the merits, as on a ce-trial. 
SOUDAGARv. Saina, 88 P.R. 1876. 

(3) —-Vo/nssil Small Cause Courts—Act XI 
of 1865, s. 21—New trial. —S. 21 of Act XI of 
1665 is still in force, notwithstanding the right 
of review given to Mofussil Small Cause Courts 
by s. 623 of tbe Civ. Pro. Code, and an applica¬ 
tion for a new trial, where tho ciroumstanoes 
admit of it, is gorerued by tbe section. MODON 
MOHUN PODDAR V. Purno Chundbr 
PURDOT, 10 C. 297. 

(4) —.Vsw trial by Mofussil Small Cause 
Judge- —A Mofussil Small Cause Judge bad ju¬ 
risdiction to direct a new trial of a case tried by 
bis predecessor (s. 21 of Act XI of 1865). Ber 
Qarth.C.J. —In such cases regard should be had 
to the rule in s. 624 of the Civ. Pro. Code. 
SHU.MSHER ALLY v. KURKUT SHAH. 6 C. 236 
= 6 C L.R. S49. 

{b)—S. 17. Provincial Small Cause Courls 
Act (IX of 1887}— Deposit of decree amount or 
tender of security—Condition precedent to grant 
of new trial.--\jQdoT the provisions of s. 17, 
Provincial Small Cause Courts Act, the deposit 
of the decretal amount or the tender of suffi¬ 
cient security for payment thereof is a condi¬ 
tion precedent to the grant of a new trial. 
JOGI AHIR V. BlSHEN DATAL SINGH, 18 G. 
83. (13 M. 178, Dias.) [F., 3 A.L.J. 318= 
28 A. 470=A.W,N. 1906. 69. 9 Bom. L-R. 
883; Doubted, 3 0.C. 296; D., 1 C.L.J. 43- 
3*2 C. 339.] 

(6) — Mofussil Small Cause Courts Act (XI of 
1865), s. 21— NoHee — Newtrial—Review—Civ. 
Pro. Code, 1877, s. 623.—The notice-clause in 
s.2l of Act XI of 1865 is applicable only to those 
cases where a new trial cannot be applied for 
within seven days after tbe judgment, in oou- 
sequence of there being no sitting of tbe Court; 
where the application itself is made within 
seven days the notioe is unnecessary. [F.. 10 
C. 297.] If the grounds upon which the new* 
trial is moved are proper grounds for granting 
a review, tbe applicant can proceed under s. 623 
of tbe Code, instead of Act XI of 1865- RATAN 
KRISHEN PODDAR V. RaGHOO NATH SHAHA, 

8 C. 287 = 10 C.L.R. 275. [F., 10 C. 297,] 

(7) — Alteration of Small Cause Court's judg¬ 
ment—New trial. —When a judgment of a 
Small Cause Court in the Mofussil is called fQ 
question by one of the parties on a point of 
law, a motion cannot be received to alter or 
reduce the amount of tbe judgment; but a. new 
trial must be applied for within the period 
allowed by s. 21. Aot XI of 1865. Upon gtan^ 
ing a new trial, tbe Judge need not re-open the 
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whole case, but may lay dowa any isaue or 
issues of law aud fact, having reference to the 
grounds on which the judgment ie impeached. 

Singh v. Haran Sirdar, 
3 B.L.R. A.C. 133 = 11 W.R. 523. 

( 8 ) -i^€W trial-AclXl of 1865, s. 21 , notice 
under—DeposM—Hext eitting of Court-’Cons- 
truction. Where notice of application for a new 
trial under the latter provision of s. 21, Act XI 
of 1865, is given without a deposit of the 
amount of the decree which has been passed 
against the applioant, a subsequent deposit 
made within seven days will not entitle him to 
ask for a now trial. The words “ next sitting 
of the Court ” in the same proviso mean the 
next sitting after the decision complained of, 
and apply where the sittings of the Small Cause 
Court are not held consooutively, but the same 
Judge sits in more than one Court. Kailas 
Chandra banned v, Dawdat Sheikh, 3 
B.L.R. App. 87 = 14 W.R. 42, 

(9) —4cf XI of 1865, s- H—Di$tnissal of su.it 
^Applxcatxon for re-trial~Computation of limi- 
ialxon—Exclusion of date of dismissal^tium- 
tnons to Witnesses—Wrong date in summons— 
Dismissal of suit—Sufficient cause for resiora- 
Iton,—la computing the period of limitation 
presoribed for ad applicAtioo for aro^irial under 
8 . 21 of Aot XI of 1865, the date on which the 
suit was dismisBcd had to be excluded. Where 
m consequence of a wrong date having been 
noted m summonses to witnesses, the plaintifi 
was absent on the day fixed for the hearing and 
the suit was dismissed for default, there was 
sufficient cause for non-attenda .ceof the plain- 
na on the date fixed for bearing. BiJOY 
Gobind deb V. Muddun Ram Pal, 18 W 
R* 4S4» 

to be 

submttted to Btgh Court—New trial—Notice of 
aj)^w«io« for reMiew-Speculatioe questions. 
—What the Judge of Small Cause Courts should 
send up to the High Court are only questions 
that arise m a suit, and not speculative ones. 

the period within which a notice 

ti If the deci- 

««l“ded. An application for a 

® Mofussil Small Cause 

Court cannot bo entertained where ooe of the 
ST Vu XI of ml uol 

^ where the 

notice of an intention to applv at the nnrb 

s tting of the Court for a ^ew^^;al was 

given. In tJu matter of tlie petition of Pitau 

W^Ry 17. [fi.. 14 W.B. 412=6 B.L.R. 

(11)—Aci XI of 1865, 8. 31—Application for 
mw trial—DepotU of costs.—A pUintiB appft! 

■■ 21 of Aot Xr of 
iSf d®P08it with his 

fiotioe of application the oosta of the defendant 

Mohm a OHUNDBB Roy y. HUB^TB 
OHTOICK). 18 W.R. 446. “w«*ath 

0. lX-86 
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Acf XI 0 / 1865, s. 21—Application for 
new trial. A third application for a new trial 
IS not admissible under s. 21. Act XI of 1965 
Dhunnoo CHOWDHRY V. Bukshun. 12 w' 
R. 255. [B , 15 W.R. 402,] 

(13)—i?’rcu«2 and false personation — Confes¬ 
sion by judgment—Grant of new trial.—\ now 
trial can be granted in a casa wbero, owing to 
fraud and false pfcrsonation, j.;ilgmeat has 
been passed on confessioo. In the muter of 

Huro Monee Dosses, 17 W.R. 48. 

{U\—Act XI of 186.5, s. 2\—Iiecieio—Small 
Cause Court New trial. —The circumstancos 
of the debt having been ordered to be paid by 
instalments does not except the case from the 
operation of the proviso iu s. 21 of Act XI of 
1865 ; and, if the application for a review of 
judgment be in tbe nature of an application for 
a new trial, the amount of tbe decree must be 
deposited. Navro/i hestan/i v. Man'Sukh 
J.AYACHAND, SBH.C.A.C. 70. fR JNL 
R. 23.j 

(15) —Alteration of SmallCause Court s jwig- 
vient—New trial—Eoidenoe — Act \ of 1867 
i. I—Act XI of 1865. s. 12—New trial.—Vfhon 
a judgment of a Small Cause Court in the 
Mofussil is called in que-ition by one of the 
parties on a point of law, a motion cannot be 
received to alter or reduce tho amount of tbe 
judgmeot; but a new trial must be applied for 
within tho porioJ allowed by s. 21, Act XI of 
1865. Upon granting a new trial, the Judge 
need not re-open the whole case, but may lay 
down any issue or issues of law and fact, having 
reference to the grounds on which tbe j udgment 
IB impeached. A party using the etatemoiit of 
another against him mu^b put the whole state¬ 
ment m evidence, but tbe Judge is not bound 
to believe it all. Pot instance, if the JuJgo, 
on tbe evidence, really believes tbit tbe pay¬ 
ment orodited in a plaintifi’e books were made, 
although he disbelieves the entry ;»? to the 
amount of the debts, there is nothing inequita¬ 
ble in his giving tbe defendant the benefit of 
tbe payments. The Judge is bound to look at 
the whole of tbe entries, giving credit to suoh 
as ho beliovos to bo true, and discrediting those 
which he believes to be false. The bearing for 

a new trial is a hoariog within 8 . 22 , Act XI 

of 1865. Ad application for a new trial is a 
point in the proceedings previous to tbe hearing. 

A Small Cause Court .fudge can ask the opinion 
of the High Court on a question of law upon 
suoh an application. ISAN CHANDRA SINOH 
V. HABAN SIRDAR. 3 B L.R, A.C. 133 = 11 w 
R. 825. [Cons., 16 M. 179.] 

(16) —Ex parte decree —Application for new 
Inal — Notice — Small Cause Couri’s decree— Act 
XI of 1866, s. 91.—Where a judgment-debtor 
arrested in exeontioo of an ex parte decree of » 
Court of Small Oaoses gives notice under a. 2 J, 
of Aot XI of 1866 of her intentiou to apply for 
a new on the first Court day, and her 
application is in faot made on tbe day following 
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the next Court day. the Judge is right in pro¬ 
ceeding to heat the application, instead of 
going through the formality of telling her to 
first give notice and apply again. LOUISA 
Vaughan V. Lall CHAND Ghosb, is W.R. 
•381 

(17) ^Jurisdiction—Small Cause Court—Ex 
parto decree — Application by one of several 
defendants to set aside decree.—It is competent 
to a Judge of the Small Cause Court, on bear¬ 
ing tho objections by one of several defendants, 
to sot aside an ex porfc decree as to all, if 
justice seems to require It ; as for instance, if 
the objection is one which is common to the 
case of all; but he is by no means bound, 
because the decree is set aside as to one of 
several defendants, interfere with the decision 
already pronounced against others who do not 
object, and in fact may have no ground for ob¬ 
jecting to the decree. DOOKHEE KHAN v. 
RAJEHSUREE RANEE. 13 W.R. 371. [Expl., 
20 W.R. 236; R.. 25 C. 155= I C.W.N. 652, 
24 A. 383 = 22 A.W N. 76. 6 C.L.J 226.] 

(18) —XI of 1865. s. 21—Ex parte decree 
—Application to set aside. —An applicatiop to 
set a.sido an ex-parte decree passed on the 14th 
March was made on the 25th May, when no 
process bad been executed for enforcing the 
docreo. Held that it ought to be admitted and 
fell within tho first of the two provisions in 
a. 21 of Act XI of 1805. SHOJONEE DOSSIA V. 
DHURONEE DHUR GHOSB, 16 W.R. 226. 

(19) —Act XI of 1805, s. 21—Ex parte decree 

_Firsf application to set aside decree rejected— 

Second application.—ka application to set aside 
an ex parte decree having been made to a Small 
Cause Court, the Judge found, on looking at 
the record of the case, that the defendant bad 
been personally served with summons. He re¬ 
quested the pleader to tell his client to be pre¬ 
sent three days after to be examined touohing 
the matters referred to therein ; but as neither 
bo nor his pleader was present on that date, 
tho Judge, without causing notice to be issued 
calling on the opposite party to show cause, 
rejected the application. A second application 
■was then made under s. 21 of Act XI of 1865. 
Held that the communication to the pleader 
was an informal proceeding, that the Judge 
ought not to have proceeded in the absence of 
the party and bis vakil and that the Judge was 
bound to bear the second application if it was 
within time. GOPAL ChuNDEE ROY v. 
ARMAN SHAIKH. 18 W.R. 402. [D., 16 W.R. 

277.J 

(20) —Ex parte decree, suit to set aside — Act 
XI of 1866, s. 21..—An application under the 
first part of s. 21 of Aob XI of 1866 (Mofussil 
Small Cause Court Aot) is not limited to the 
first occasion of a defendant’s appearance in a 
BUit. So, where a defendant is :prevented by 
sufficient cause from appearing on any date, 
Jater than that fixed in the summons, to which 
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a oase ie adjourned, he may, under the first part 
of s. 21, apply to set aside any ex parte decree,, 
passed against him in default of his appear¬ 
ance. DOTAIi MISTREE V. KUPOOR OHUND, 
4 C. 318=3 C.L.R. 482. (6 B.L.B. 688, R.> 
{.Not F., 11 C.L.R. 537.] 

(21) — Small Cause Courts Act, s. 17— Deposit 
of costs. —The provision as to deposit of costs 
on an application for review, contained in s. IT 
of the Small Cause Courts Aot, is merely diieo- 
tory. RamaSAUI V. KURISU, 13 H. 178. 
[Diss., 18 0. 83. 2 N.L.R. 23, 28 A. 470 = 3 A. 
L J. 318= A.W.N. 1906 at p. 93, 9 Bom. L.R» 
883; R., 3 0.0. 296 ] 

(22) — Mofussil Small Cause Court—Review 
of judgment ,—A Mofussil Small Cause Judge 
may outertain au application for a review of 
judgmoot under the Code of Civil Procedure. 
ISAN CHUNDER BANERJBB V. LUCHUN” 
GOPE ; KEMP V. PREM NARAYAN SINGH, 8 C. 

699=8 C.L.R. 859. 

(23) — Small Cause Court—Act XI of 1865, 
s. 22—Act X of 1067.—Where a Deputy Collec¬ 
tor calls on a Small Cause Court to attach the 
right and interest of a judgment-oreditor, and 
the Judge, entertaioing doubts as tothe validity 
of the attachment, refers the question to the 
High Court, held that there is no authority 
for making or entertaining the reference which 
does not arise, either under Act XI of 1865, 
s. 22, or under Act X of 1867. KAMINEE 
SOONDORBB CHOWDHRAIN V. MUDHOO 
SOODUN MOOKBRJEE, 21 W.R. 376. 

(24) — Act XI of 1865, $. 22—Reference by 
Small Cause Court—Inference of fact—Priority 
of contract—What a Judge of a Court of Small 
Causes is required to submit under s. 22, Act 
XI of 1865, is some question of law or usage 
having the force of law, or some question as to 
the ooDstruotion of a document, which con¬ 
struction may aficot the merits of the decision, 
and not whether upon the evidence given in 
the case whioh the Judge has sent up, be waa 
right in coming to the oonolusion whioh he has 
come to. The only question whioh the High 
Court cau oonsidor is, whether upon the facts 
stated, the Judge of the Small Cause Court 
was capable, under the law, of drawing an 
inferenoe whioh be has drawn (as for instance^ 
that there was no privity of oontraot between 
the plaintiff and the defendant). The pro¬ 
priety of the inferenoe is a question of faot, not 
a question whioh the High Court oan deal with 
in a reference like this. GUJBNDBO MOHUN 
SHAHA V. The Eastern Bengal railway 
Company, 18 W.R. 148. 

{2S)—Agent—Principal— Snit Municipal 
Commissioners, Suit against — Jurisdiction of 
Small Cause Court—Reference to Sigh Court 
Act XI of 1865. ss. 9 ond 32 .—According to the 
established principles of law, a suit againet an 
agent is bad in law. The principal only must 
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-2.—Practiee and Procedure—coniinaed. 

be sued. S. 9 of Act XI of 1865 does not 
prohibit the institution of a suit against the 
Municipal Commissioners in a Small Cause 
Court. Under s. 22 of Act XT of 1S65. a Small 
Couae Court ought not to make a referenoa upon 
a simple poiot, merely on the application of the 
parties, unless it eotertains a doubt upon the 
question. HURISH CHUNDER TALAPATTUR 
V. Mr. W.P. O’Brien, 14 W R. 248. 

(26) — Refennce of q-uesiion nol arising in 
course of trial of suit —Power of High Court.— 
The High Court has ao power to express any 
judicial opinion upon a question submitted to 
it, if it does not arise in the course of the trial 
of a suit. 8 UROOP CHUNDER PATRE V. 
JADOO Moytee, 3 W.R.S.C.C.R. 7. 

(27) — Execution cf decree — Transfer of 
jurisdiction —Civ. Pro. Code. ss. 285, 286— 
Procedure. — yVbea the Court that passed 
a decree is in czisteace, it can receive an 
application for execution of that decree under 
B. 207 of the Code although the debtor’s place of 
abode bas been transferred to the jurisdiction 
of a difiereot Court ainco tbe passing of the 
decree. The decree may be executed at any 
place within the jurisdiction of that Court. If 
it be desired to execute tbe decree against pro¬ 
perty out of the present jurisdiction of the 
Court, tbe course prescribed by sa. 266 and 28G 
must be pursued. KODOO MUNDUL v. 8 HU- 
SHEB 3HIKHUR SIRCAR. 16 W.R. 227. 

(28) —Piaint presented to Small Couse Court 
without jurisdiction—Procedure—Suit not to be 
transferred.—yihen a plaint ia presented to a 
Small Cause Court which has no jurisdiction, 
it can either diamiaa tbe suit for want of jurisdic¬ 
tion, or return the plaint, for preaentation to 
tbe proper Court; and it baa no power to trans¬ 
fer the suit. Nathu v. C. Moody ; MUHUM- 
MBD bakhh V. C- Moody ; Vasakhi ram v. 
c. Moody, 7* P.R. i876. 

(29) —Jurisdiclton—Smaff Couse Court—Exe- 

fteptriy ouUide jurisdiction — 
Act XXlll 0 /1661, 2 e 4.—No execution can be 
lafiued by a Small Cause Court againet the 
moveable properly of tbe judgment-debtor 
wbich may be found out of tbe jurisdiction of 
that Court, although the euit baa been tried 
under the authority of the High Court against 
two defendanta, one of whom resided at tbe 
commencement of the suit within, and another 
without, the local limits of the juriadiction of 
the Court. OaisH Chundeb Kuht Kbisto 
ChdndebQhobb, 18 W.R. 123. 

(80) —Cottff of Small Causes—Execution of 
decrees against property beyond local jurisdictum. 
—Small Cause Courts, in (he mofoasil, are not 
at liberty to execute deoroea agaiost property 
beyond their local juriadiction. Mdkbdk 
MoSUNDAS V. Sbivrau DBVisuia. a B. 682 
CJ5ai»l.,6A.a4S,F.B.] 

( 8 1) *~Aef XI of 1666, i, 2(V—£faafl Causes 
decree of Subordinate Judge — Transfer fa 


Practice and Procedure—con^tnaed. 

Munsiff's Court—Execution against immoveable 
prorerty-Execuhon by Munsiff-Civ. Pro 
Code, s. 223j—Where a Subordinate Judge and 

the MunsiChavecD-ordinategeneral jurisdiction 

in the place in which tbe immoveable property 
K decree of tbe 

Subordinate Judge is sect under ?. io of Act yt 
0 ( 1865 to the District Mucs.f for execution tS 
latter IS bound to proceed with the execution 

XI of 1665 IS not modified by s, 223 Civ Pm 

fi’n'. R'^nga, 8 M. s'. [B.', 

132)—Act XI of 1865, s. 20— Small cause 
decree of Subordinate Judge - Transfer to 
Muns^ff $ Court and execution^ Sale _ 

calenotfiled-Validityof sale.-W'bere^Sml^l 

cause decree of a Subordinate Judge has been 
transferred by the District Court to a Munsid's 
Court for execution, and (he lands of the 
judgment-debtorwere then rrgukrly attached 
and Bold, the sale does not beceme void bccauee 
the preliminary procedure required by 9 20 of 
Act XI of 1865, has not bceS observed Nagi 
Reddi V. Bamanna, 7 M. 592. 

mi-Execution of decree-Attachment of 
salary—Small Cause Ccnrl-Civ. Pro CedJ 
M. 223, 268 .-A Small Cause Court must follow 
tbe procedure prescribed in s 223, Civ. Pro.Code 
m all eases where execution is sought against 
persons or property cut^ide its local jurisdiction. 
It caonot. therefore, attach, under s. 269. tho 
salary of a person which is (iisturfed outside its 
local junsdictioD. Parhati Charan v 

PancHanand. 6 A. 243. F B (-3 C L R P) 

[F.. 30 C. 713 ; R.. ii c.P fs b! 

Small Cause Court Judges 
with Subordinate Judge's powers - Legality 
XI 0 / 1865, S 3 . 45 and 61.—Althcugb the 

occaaioD,^! investiture of Small Cause Court 
Judges, by name and from time to time with 
the powers of Subordinate Judges, maj^ have 
been the mode of procedure contemplated bv 
tbe Legislature as the one likely to be ordi¬ 
narily adopted. Government cannot be oaid to 
have exceeded its power or contravened the law 
by permanently investing them with such 
Dowera. CroSTHWAITE v. HAMILTON 1 A 
87. (N-W.P. 1873, 55,/mpwgned.) 

(35)—Decree of a Small Cause Court—Exeew 

against immcveable properlv. 
-Tbo Judge of a Small Cause Court, when 
duly invested with tbe powers of a Subordinate 
Judge, has, in the exercise of such powers 
general jutiedictioD. He is, therefore, competent 
to order the sale of immoveable property within 
hia juriadiction, in execution of a decree passed 
by mm oo the Small Cause aide. GOPAL v 

HANKU. 1 A. 624. f., 8 M. 8.] 

cA. XX, M. (344 foSeo.s and seh. II— 
atelion^SmaU Cau$$ Court— Insolvency. 



615 


THE ALL INDIA DIGEST. 


616 


Small Cause Court, Mofussil, Jurisdic¬ 
tion —coutinued. 

-2.—Practice and Procedure— continued. 

efiect of 8 . 5 of the Civ. Pro. Code, 1877, 
coupled with sch. II to that Act, was to 
render the whole of ch. XX of the Code, 
including 8 . 360, inapplicable to Courts of 
Small Causes, notwithstaodiog the words " any 
Court ocher than a District Court ’’ and “any 
Court situate io his Di3trici”which occur in that 
section. The consequence of this construction 
of the Code is, that Government resolution 
Ho. 2133 of 3rd April 1878, which invested the 
Judge of the Court of Small Causes, at Ahmeda- 
bad with the powers enferred on a District Court 
byss. 344 to 359 of the Code, was ultra vires and 
invalid. LaLLU GANESH v. RANCHBOD 
KAHANDAS, 2 B. 641, {Appr., 9 M. 112,] 

( 37 ) — Small Cause suit—Jnsiitution of suit 
in the Court oj a Judge having Small Cause 
powers—The Judge on leave—Registering the 
suit and its trial as a regular suit — Appeal-- 
Practice and procedure. —A Small Cause suit 
wae filed in tbe Court of a Subordinate Judge 
who bad Small Cause Court powers. At the 
date when tbe suit was instituted, tbe per¬ 
manent incumbent of the office being on 
privilege leave, and the joint Subordinate Judge 
having no Small Cause powers, the suit was 
registered as a regular suit. On his return 
from leave, the Judge also tried it as a regular 
Buit. It was contended that tbe suit, notwith¬ 
standing its mods of trial, retained the charac¬ 
ter of small cause ;— Seld, that the Subordi¬ 
nate Judge contioued to be a Judge with Small 
Cause Court powers during bis absence on leave, 
and that the entering of the suit in tbe file of 
regular suits could not take it away from the 
category of small causes ; nor could the fact 
that, subsequently, the Subordinate Judge 
tried the suit under his ordinary jurisdiction 
deprive it of its charaoterasa small cause. 
Karayan RAOJI RANADE V. Ganoarau 
RATANCHAND MARWADI, 11 Bom. L.R. 817 
^33 B. 664 = 3 Ind. Cas. 816. 

(38) — Power of Small Cause Court to set aside 
order rejecting plaint. —It is not competent, to 
the Judge of a Small Cause Court, to set aside 
an order rejootiog a plaint. JlTMAE v. RAM- 
CHANDRA, 3 B.H.C.A.C. 97. 

(39) — Small Cause Court—All defendants not 
residing within jurisdiction. —A Small Cause 
Court ought not to reject a plaint on the ground 
that ail the defendants are not residing within 
the jurisdiction of that Court. Khoda Baesh 
MISTRI V. Bbnimandae, 6 B.L.R. 719, Note 
= 14 W.R. 186. (I M.H.C. 13, JP.) IF., 6 B.L. 
R. 717 = 15 W.R. 397.] 

(40) — Abandonment of part of claim by plain¬ 
tiff-jurisdiction. —It is competent to a plain¬ 
tiff to abandon a part of his claim, so as to 
bring his case within the cognizance of a Small 
Cause Court. Raqhunath Mukand v. 
BAROSH E. R. KAMA, 23 B. 266. 

{AD—Act Vm of 1869, s. 261—Sate 
Small Cause Courts—Satisfaction of decree .— 


Small Cause Court, MofussU, Jurisdic¬ 
tion of —continued. 

- 2. —Practice and Procedure— continued. 

Judges of Small Cause Courts should insist 
that all sales should be conducted strictly in 
accordance with the provisions of s. 251 of Act 
VIll of 1859. If, in any particular case, there 
is a decree for a considerable amount, and pro¬ 
perty of small value is sold, and purchased by 
tbe decree-holder, his receipts might be accept¬ 
ed as cash, but provision must be made for 
realizing all fees out of Court. INDRO NARAIN 

Deb v. gobind Chundbr Dhur, 16 W.R. 
368. 

(42) —AcfXXo/ 1866, ss. 52, 5Z—Appliea- 
tion for enforcement of agreement recorded by 
registering officer — Jurisdiction. —In an appli¬ 
cation to a Small Cause Court under s. 53 of 
Act XX of 1866 to enforce an agreement re¬ 
corded by the registering officer under s. 52 of 
the said Act on the bond or obligation, a true 
copy whereof was filed with the application, it 
was held that under s. 53, the applicant was 
entitled to a decree only on production of the 
original obligation and of the record signed, as 
mentioned in s. 52, and that he was not entit¬ 
led to a decree on production of a true copy of 
the same and that the proper course would be 
to refer the applicant to a regular suit. SBEB- 
BAM ROY CHOWDHRY V. KOLEEMOODDBB 
MOLLAH, 9 W.R. 477. 

(43) — Small Cause Courts Act (XI of 1865), 
s. 51— Small Cause Court Judge invested with 
powers of Principal Sudder Ameen by Oovem- 
ment Noti/lcalion—Trial of suifs by such Judge 
whether legal —Cty. Pro. Code, 1869, s. 850— 
Applicability incase tried without jurisdiction— 
Si. 24 and 25 Viet., Cap., 105. s. 15, construc¬ 
tion of. —S. 51 of Act XI of 1865 (under which 
tbe Government Notification of 6th June 1866 
was issued), states in tbe clearest terms that 
is only “when the state of business of any Court 
of Small Causes is not sufficient to occupy its 
time fully” that “the Local Government may 
invest the Judge, within such limits as it may 
from time to time appoint,” with certain 
powers. Tbe Government io their Notification 
appear to have read and understood this section 
as authorizing them “to permanenffy invest” 
with tbe powers of a Subordinate Judgeand not 
only permanently, but unconditionally. The 
notification had thus the efiect of permanently 
changing the jurisdiction and office of the Snuli 
Cause Court Judge and permanently ereoting 
and establishing an entirely new Court. This 
the Government had no authority to notify, 
and the notification was therefore ultra vires» 
A plaint in an original suit was presented to 
an Acting Small Cause Judge, who had not 
been specially invested with the powers of a 
Subordinate Judge (like the permanent inoum- 
bent) and a decree was passed by him. Mela 
that he bad no right to receive the plaint as he 
was not a Subordinate Judge in the sense of 
B. 51 of the Act. [Diss., 1 A. 87.]8. 360, Oiv.Pto. 
Code, did not apply to a case which had been 
triad by a Court which had no jurisdiction to 
entertain it, as the judgment of the High Court 
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^“2.—Practice eod Procedure—continued. 

could not be one for “reversing or modifying the 
decree of the lower Court,” there being no 
decree, no decree to reverse or modify, nothing 
but the semblance of litigation which in itself 
was a legal nullity. On the true construction of 
s. 15 of the 24th and 25th Viet,, c. 104, the 
power of superintendence to be exercised by the 
High Court, is not merely administrative or 
ministerial but also judicial. SIussumat 
Hajee Kooer V. Rai Damodur Dass 
S N.W.P. 55. 


(44) —Small Crtuse Courts Act, XI o/ 1865, 
s. 21—Neat setting of the Court, meaning of. — 
Where the same Judge is the Judge of two 
difiereni Small Cause Courts and sits ic the 
one Court during the first half of every month 
and in the other, du-iog the second half, held 
that the term '• next sitting of tbe Court,” in 
8. 21 will be nu tbe first day on which the 
Judge sits in the Court after tbe expiry of tbe 
fifteeri days spent in the other Court. MadhuB 

CHUNDER Biswas v. Okhoy Chukdeu 
Biswas, 13 W.R. 103. 

(45) — Act XI of 1865, s. 20—Mortgage deed 
—Immoveable property—Sale of mortgage inte¬ 
rest by Small Cause Court.—The rights and 
interest of a judgment-debtor under a mort¬ 
gage-deed hypotbecaling to him immoveable 
property are not saleable by a Small Causa 
Court. As a decree-holder is entitled to have 
these rights brought to sale, a sale of such 
rights by the Civil Court by virtue of a certifi¬ 
cate issued under s. 20. Act XI of 1865. is 
valid. BuDDoo Mull v. Maharooi*. 8 N. 
W.P. 129. [F., 9 M. 5.] 

(46) —Deeres against son for father's debt— 
Son’s interest in moveable proptrty, sale of — 
Act XI of 1866 , s. 6.—When a decree is obtain¬ 
ed against a person for tbe payment of the debt 
due by hU deceased father, a Court of Small 
CauadA Cftn, io aAUsfuctioQ of that decrodi pro* 
oiaiin for sale and eoll the undivided right, 
title and interest of tbe deceased, to which the 
deiendant has succeeded, in the moveable pro- 
perty, without infringiog tbe second proviso of 
8. 6 of Act XI of 1866, and until thejudement- 
creditor has exhausted that mode of proceed* 

m , »• « » ^ he is not entitled to 

proceed against the debtor’s immoveable pro- 
petty under s. 20 of tbe eame Aob. P. AHOBA- 
L^CWCHETTY V. VENKATAKRIBTNAMilA, 

0 H.ilsC. 279. 

(47) —Decree against a member of unditiided 
Bindu family—Power of Small Cause Court— 
ParMim.—A Court of Small Causes baa no 
power to do more in execution of a decree 
against a member of an nndlvided Hindu family 
than issue process for the attachment and sale 
of tbe defendant's undivided right, title and 

.interest in the family moveable property. It 
would be for tbe porohaset at anch a sale to 
-obtain a partition of the share, Itahvien v. 

1 Chithambarien, 9 H.U.G. 312. 


Small Cause Court, Adofussil, Jurisdic¬ 
tion of —continued. 

"^“2.—Practice and Procedure—conefudei. 

(48)— European British subject—Cantonment 
Magistrate — Jurisniction — Act HI of 1859, 
5- 1—Act XI of 1865. s, 8— Practising as a 
pleader—Personally trorhivg for gain — Concur¬ 
rent jurisdiction. —A Kuropoan British subject 
not belonging to or conneoted with tbe Army, 
but merely residing within the limits of a Can¬ 
tonment. is, by rea;=0D of suc’q residence, amen¬ 
able to tbe jurisdiction of the Cantonment 
Joint MagUtrate under s. 1. of Act III of 1859. 
Both the Cantonment Joint Magistrate and the 
Small Cause Court have concurrent jurisdiction 
over a pleader residir? within the limits of a 
Cantonment and praoti.>ing as a pleader within 
the iuri}=diciion of a Small Cause Court. The 
jurisdiction of the Small Cause Court does not 
take away the jurisdiction of the Caotonmenb 
Joint Magietrate within the meaning of s. 12 of 
Act XI of 1865. SHArru.Ti jehangiu V. Rich¬ 
ard Morgan. 4 B H C.A,c. i87. 

Returns called for frciii Small Causa Courts. 
Cir. No. 7. dated the 8tb May 18G5, 3 W. R. 
Civil Circular Orders, p. 1, 

Returns by Small Cause Court Judge presid¬ 
ing over more than one Court. Cir. No. 1*2, 
dated tbe 23rd June 1805, 3 W, R. Civil Circu¬ 
lar Orders, p. 3. 

Calls fer a statement of suits and appeals of 
the Small Cause Court type nctexcceding Rs. 20 
in value decided in 1873. Civ. Cir. Memo No. 16 
dated 10th July 1874, 22 W. R. Civ, Cir. 7. 

See SUPERINTENDENCE OF HIGH COURT, 

6 W. R. Mis. 26, 

Suit cognizable by Small Cau?o Court—No 
special appeal—High Court—Interference— See 
BUi'ERINTENDENCEOFHiGH COURT, 5 B.L. 
R. Ap. 91. 

-3.—Miscellaneous. 

(1) —^^t 8, Pratincial SmallCause Courts Act 

(IX of 1807)—Jitrtjdicfton— Suit by assigne 0 
of arrears of rent, after (hey fell due, for reco¬ 
very of the CTtiount due, nature of,—A suit by aD 
assjgoea of arrears of rent, after tboy fell duo, 
to recover the sum due, is a suit foe *t€Ot/ and 
as such ifi not cci;nizable by a Court of Small 
Causes, (Per Curinm, Banerjee. contra), 
SRISH CHUNDBR BOSE v, NACHIU KAZI, 27 
C. tt27, FB, = 4C.WN. 357. (4 C.W.N. 10, 

i?*.; 19W R. 431, D.) (K, 4 C.W.N. 605 ; A, 

4 CsL.J. 402.] 

(2) —Ciu. Pro. Cods, $s. 52.5, 526— Provincial 
Small Cause Courts Act^ sch. II, cl. 24— 
Award.—A suit to contest ao award or to set it 
aside is not tbe same as a suit to eoforce a con* 
tested award. In the first case a Small Cause 
Court has do jurisdiction under cl. 24, ech. II of 
Act IX of 1687. Id tha second case, the suit ia 
practically one to file aa award under ss* 526 
and 536 of the Code ol Civil Ptooedurer and these 
sections are extended to Small Cause Courts by 
the secoud sobedole attached to tbe Civ. Pro* 
Code* SlUSOM V. Mc.Mastsb, 13 M* 844. 
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Small Cause Court, MofussU, Jurlsdic- 
t/on of—coutiDued, 

-3,—Miscellaoeous—continued. 

(^) ^Decree of Civil Court—Suit to enforce 
—j xrisdiction of Court of Small Causes .—A 
suit cacuot be maiotaiced in a Small Cause 
Court upon a decree ol a Civil Court. Although 
an action prhna facie lies on the judgment 
of every Court of competent jurisdiction, the 
duty thus created is not within the terms of 
s. 6, Act XI of 1865. Further, the action 
on a judgment or decree in such cases will not 
give to the plaintiff a higher or better remedy 
than he already has. Manchharam KALLIAN- 
DAS V. BAKSHE SAHEB MIR MAINUDIN 

Khan. 6 B H.C. A C. 231. [fi , 2 B. 624, P. 
B., 6 B. 7, 6 B. 292 ; F., 8 B. 1,] 

(i)—Art. 21. sch. II, Act IX of 1887 {Provin¬ 
cial Small Cause Courts Acti —Suif to set aside 
sale—Jurisdiction of Small Cause Court.—A 
suit, by a purchaser at Court auction, for recovery 
of the purchase-money paid by him or a portion 
thereof, on the ground of the judgment-debtor 
not having had a saleable interest in the pro 
petty, is one to set aside a sale, and is excluded 
from the jurisdiction of a Small Cause Court. 
SONARAM Dass V. MOHIRAM DASS, 28 C. 235. 
(1 G.W.N. 140. D.) 

(5) —Provincial Small Cause Court Act (IX 
of 1887), sch. II, art. 41—iSnif by joint sharer 
for contributicn—Suit between holders of joint 
patta, cognizable by Court of Small Causes — 
Civ. Pro. Code, s. 686— Contract Act, ss. 69 and 
70.—Art. 41, sch. II of Act IX of 1887 refers to 
a suit for contributipn by a sharer in joint pro¬ 
perty. But, the mete fact that the patta, for 
the lands held by two parties distinctly, hap¬ 
pens to stand in the name of both of them 
jointly, cannot render such lands joint property. 
So a suit by one of the joint patta holders 
against the other, for recovery of the amount 
of assessment paid on behalf of that other, is 
not one excluded by the above art. 41. For 
the purposes of second appeal, such a suit is 
one of the nature of small causes within s. 586 
of the Code of Civil Procedure. SRINIVASA v. 
SlVAKOLUNDU, 12 M, 349. (15 0. 652, P.) 
[D.. 8M.L J. 149 ] 

(6) —Decision recorded “ Finding negative ” 
'-’No judgment in law. —Where the points for 
determination in a suit instituted in a Court of 
Small Causes were, (1) whether the bond was 
executed and (2) if so, whether there was consi¬ 
deration for it. and the only decision recorded 
by the Munsiff was " finding negative." Held, 
that the judgment could not be regarded as a 
judgment in law within the meaning of s. 203 
(para. 1), Civ. Pro. Code. YENATHI NAIDU v. 

Kujjaligan, 15 M.L.J. 223. 

(7) —Act XXVI of 1864, s. 7-Decision of 
Small Cause Court rejecting application for new 
trial—Judgment contingent on opinion of High 
Court.—The decision of a Small Cause Court 
rejecting an applioation for a new trial, but 
making such rejection- contingent on the opi¬ 
nion of the High Court, is not a contingent 


Small Cause Court, Mofussll, Jurisdic¬ 
tion o/—concluded. 

•^—3.—Miscellaneous— concluded, 

judgment upon which auy reference can be 
made to the High Court under s. 7 of Act 
XXVI of 1864. Hall v. Joakim, 12 B.L.R. 
34- [F., 11 C. 298, 15 JI. 179 ; D., 20 M. 358 

= 7 M.L.J. 140.] 

(8) —Res judicata—Smaff Cause Court deci¬ 

sion. —The decision in a small cause suit can 
operate as res judicata, when the question is 
litigated a second time in an original suit 
which admits of a second appeal. Namasi- 
Vaya Gubukal V. Kadir AMMAL, 17 M. 168 
= 4 M.L.J. 31. [P.. 18 M.189; R-, 29 M. 195 

= 16 M.L.J. 41 = 1 M.L.T. 25.] 

(9) —Small Cause Court—Contract between 
Btndus. —In all matters of contract and dealing 
between Hindus, the law applicable to the sub¬ 
ject in the ordinary Civil Courts is the same 
which governs the Court of Small Causes. 
WOODOY CHAND HALDER V. GOOROO CHURN 
MAJOOMDAR, 13 W.R. 148. 

(10) — Civ. Pro. Code, s. 468—Army Act of 
1881, 44 and 45 Vtc., c. 58, ss. 144, 151— 
Jurisdiction of Small Cause Courts over soldiers. 
—A soldier may be sued in a Court of Small 
Causes, for a debt not amounting to £ 30, and 
the Commanding Officer of the soldier is bound 
to cause the summons of the Small Cause Court 
to be served on him. MAHOMED &AIB v. 
AGGas, 10 M. 319. 

(11) -—Smaff Catise Court—Rules and orders 
in Mxliiary Code. —The Rules and orders in the 
Military Code are not binding on the Small 
Cause Court. RAICHAND MANGAJ v. AB¬ 
DULLA AMIRUDDIN KOTVAL. 6 B.H.C.A.C. 99. 

Small Cause Courts Mofussil, References by, 
See ACT X OF 1867. 

Small Cause Courts Presidency Towns Act. 

See Presidency Small Cause Courts 
ACT, 1850. 

Rre Presidency Small Cause Courts 

ACT, 1864. 

See Presidency small Cause Courts 

ACT, 1882. 

See Presidency Small Cause courts 
Act, 1895. 

Small Cause Court, Presidency Towns, Jaris- 
diotion of. 

1.—General. 

2 —Small Cause Court, Presidency 
Towns, Practice and Procedure op. 

See Presidency Small cause courts 
acts. 

-1.—General. 

(1)— Jurisdiction—Presidency Small Causes 
Court and High Court. —The Presidency Sm^l 
Cause Court is not a Court of co-ordinate juris¬ 
diction with the High Court, but is a Court of 
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1.—General— continued. 

infecior jariadictioo subject to the orders and 
control of the Hi^h Court. In the matter of 
O-MRlTOIiALL DEY, 1 C. 78. [F., 5 C,L R. 

170.] 

(2)— Arrest under writ of Small Cause Court 
—Exemption therefrom governed by English 
law- —Where esemption from arrest under a 
writ of a Presidency Small Cause Court is 
claimed, the matter must be governed by tho 
English Law and not by s. 642 of tho Civ. 
Fio, Code, corresponding to which there is no 
section in the Small Cause Courts Act. In the 
matter of 800RENDBA NATH ROY CHOW- 
DHRY, S C. 106. 

Presidency Small Cause Courts Act, Ch- 
VII, 3. 22.—An application under oh. VII of 
the Presidency Small Cause Courts Act is not 
a suit within the meaning of s. 22 of the same 
Act, KRISBNASAMI CHETTI V. THE NaTAL 

Emigration Board. U m. 216=4 M.L.J. 
70. 

(4)—W'on-BriO'sft su6;ecf nof residing in, but 
carrying on titstness by munim in Bombay 

Jurisdiction—Act XV of 1882 (Presidency 
Small Cause Court’s Act), s. 18 {b)~-Meaning of 
“ defendant "Statutes, Conslruciicn of,—Per 
Sargont, C.J.—’Prima facie, the word “defend¬ 
ants ” in cl. (6) of 8. 18 of Act XV of 1882 
(Small Cause Courts Act) is intended to have the 
same meaning when read with each of ibo three 
several cases mentioned in the clause as giving 
the Court juriediotioD ; and as the word includes 
non-British subjects among the dcfendAnls 
subject to the jurisdictioo, if they aro ’’resi¬ 
dent ” or “personally work for gain ” within 
the territorial limits of the Small Cause Court, 
it would bo a strained construction to hold that 
it did not include them among the defendants 
subjoot to the jurisdiction under tho olauso, 
when the ground of jurisdiction is that they 
are “carrying on business” within those limits. 
It may be true that non-British -subjects who 
do not reside in British India do not mako 
thomselves personally subject to the general 
Municipal law of British India- Still, by 
establishing their business in British India from 
which business they expect to derive profic, 
they accept the proteotiou of the territorial 
authority lor their business and their property 
resulting from it, and may be regarded by so 
doing as submitting to the juriediotion of the 
Courts of the country, Qibdhar Damodar 
V. KA6SIOAB HIRAGAB, 17 B 662. [R <20 
B. 133. 26 B. 638, 11 M.L.J. 91-26 M. 544. 
29 M. 69; ConatS Expl,29 M. 239 = 16 M.LJ. 
238 = 1 M.L T. 71 ; D., 26 M. 544. P.O.] 

(6)—Jurisdsefion—Court of Small Causes 
•iBombayJSuit for possession of immoveable 
property valued less than Rs. l,000~Act XXVI 
e/1664.—The Court of Small Causes (Bombay) 
•liM, under s.9of Aot XXVIof 1864, juris^otion 
4o try a suit for the possMsiou of immoveable 
^property valued lees than Be. 1,000. Waui 


Small Cause Court, Presidency Towns, 
Jurisdiction o/—couticuad. 

-1.—General— continued. 

Karimji v. Jaganath Preu.ti, 2 B 84. (2 
Ind. Jur. D.) 2 B- 91, 5 B. 

295.] 

{6)-dctIX of 1850, s. 28-Act XXVI of 
1864, s. 2—Small Cause Court—Ju>iidiclion— 
Sum added for purposes o/.—Having rfgird to 
the provisions of s. 29. Act I of 1850, and 
s. 2, Act XXVI of 1861, the Small C '-uso Court 
at Calcutta has m j-inf-dieiioo in a oa^e in 
which tho plaintiiT, in cr ler to give jar slictiou 
to the Small Cause Court, claims as damages 
sumi vvbicb by law he cannot recover, which 
be cannot be entitled to at all, and .adds them 
to his claim for that purpose. BON.AMALIA' 
Mawn V. T. CAMpBt:LL, lOB L R 193=I9W. 
R. 20. [R.. 24 C. GGl.J 

(7)— Contract~-CQnlract amount ixceedino 
Court's jUTisdiotion—Suit for damages which 
fall within value of Court's iurisdiction. —In a 
suit for damages on account of the dtft-ndant’s 
refusal to lake delivery of goeds of tho .mIuo of 
Rs. 3. GU9-G 8 sold to him by the plannifi, 
which goods were afterwards re-sold at a lO'S ot 
Rs. 344-5-9, huld tbit the Court of Small 
causes bad jurisdiction over the ^uit, though 
tho original contract wus fir more than 
Rs. 1,000. W. KUI'I’U CirPTTI V. 0. ClII- 
DAUBAKA MUDAI;!, 3 M.H c. 170. 

(ft )—Claim in excess —-Jurisdiction of Court. 
—Tbe mere fact that the plaintiffs have claim¬ 
ed a sum in excess of the Sin ill Carsc Court-’s 
jurisdiction is not enough to lake the case out 
of the operation of s. 20 of iLo [’residency 
Small Cause Courts Act, 1892, wb«n the rc-ult 
of tho suit shows that the true amount or value 
of tho subject-matter was uot above the Court’s 
limit. Skkidhan v. GoUDllAND.iS, 3 Bom. 
L.R. 893 = 26 B. 233. 

(9) —SntoZf Cause Court, Prcsidercu Towns— 
Abandonment of excess—Claim not within pecu¬ 
niary Limtls of jurtsaiclion.—Tbe C-Uit has no 
jurisdiction to bear a c.it-c, unless thero uc an 
abandonment of aoy excess al.ove its po^uniary 
jurisdiction. GOHACHUND Chukdkr Boke 
V. CHARROO ChUNDER Chose, Bourke 0.0. 

3 = Cor. 93. 

(10) —JaHsdiefiott of Small Cause Courts— 
Tradesman’s account—Splitting up of cause of 
action. —A tradesman cannot, by keeping sopa- 
rato accounts in respect of the dealiiigs of a 
customer, so split up his cause of actir n as to 
bring his case within the jarisdiction of :v Presi¬ 
dency Small Cause Court. Caksum JOOAIA ?. 
Thuckbb Lil.adhur Kiksowjee, 2 B. 370. 

(11) — Small Cause Court, Pres-Htney Towns 
—Splitting claim—Omission to abandmi excess 
—AcllX of 1860. 8. 34.-Under s- 34, Act IX 
of 1650. an abandonment of excess not stated 
in the summons is a splitting of the claim, and 
the Court baa no jurisdiction to amend its 
record, where there is no abandonment so 
stated. OOBACHAND CHUNDER BOSE V. 
CHABBOO CHUNDER QB08B, Bourke O.C, 
8=0oP. 98. 
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-1—General— 


{V2)—Jurisdiction of Small Cause Courts^ 
Splitting caus's of aclicn—Act IX of 1850. s. 34. 
—The defendants acted as plaintifi’e brokers, 
guaranteeing the plaintiffs against any losses 
that might arise in the transactions entered 
into with Native firms by the plaintiffs through 
the defendants as brokers. Some of the firms 
becoming indebted, the defendants required the 
plaintiffs to sue them and gave a list of six 
firms. The plaintiffs incurred a large sum of 
money as costs in the suits and wrote to the 
defendants claiming recovery of taxed costs in 
ail the suits. On the failure of defendants to 
pay the amount, the plaintiffs sued in respect 
of the taxed costs in one of the suits in the 
Small Cause Court. Held that the plaintiffs 
had split up the cause of action and that s. 34, 
Small Cause Courts Act. applied to this case. 

SUUAR AHMED, 6 

B.H C O C, 88. 

(13)—Presidency Small Cause Courts Act, 
s. 69—Jurtsdtcfio«— Divisible contract- —A con¬ 
tract for the delivery of goods provided that the 
goods should be delivered in two months by 
lots, aod that the coutraot was to be treated as 
a separate contract in lespect of each lot. Two 
suits were brought for breach of the contract in 
respect of both lots in the Presidency Court of 
Small Causes, and the damages claimed id 
respect of the breaches, though separately with¬ 
in the pecuniary jurisdiction of the Court, were 
in the aggregate beyond suoh jurisdiction. 
Held, the plaintiff was entitled to bring two 
suits as per terms of the contract. VOLKART v. 
Sabju Sahib, 19 M, 304. 

iii)~Jurisdiction—Small Cause Court^Suit 
against soldier—drmy Act. 1881, s. 144 (1)— 
Slat. U and 45. Fic.. c. 58.—A Small Cause 
Court Judge has jurisdiction to entertain a 
suit against a soldier, as there is no provision in 
the Army Act that a soldier of the tegular for- 

f (0 of the Army 

Act, 1881 (44 and 45 Vic., c. 58) provides that 
a soldier of the regular forces shall not bo com- 
pelted to appear before a Civil Court on account 
of a claim of less than .€ 30. NAQAR Mal v. 
Berry, A.W.N. 1883,170. 

(lb)—Jurisdiction given to SmallCauseCourls 
(Presidencp)—S. 18, Act of 1882—5 Y 
Army Act (51. Vic. c. 4).—The Army Act 
1888 (51, Vic. c. 41. s. 7, does not affect the 
jurisdiction given by s. 18, Act XV of 1882, to 
Fresidencj Small Cause Courts. WATTS AND 
Go. V. BLACKETT. 18 C. 144. (13 C. 37 p ) 
lAppL, 18 C. 372 j Not F.. 1 P.R. 1893.] 

(16)—Presidency Town's Small Cause Court 
Act (IX of 1850), s, 9l~Jurisdiction—Adverse 
title pleaded in defence—Equitable defence-Plea 
by defendant of his own fraud. —Under s. 91 of 
Act IX of 1850, a Presidency Town’s Court of 
Small Causes cannot try a question of adverse 
title, either legal or equitable. But it is oom- 
potent for a defendant in a suit under that sec¬ 
tion to set up an adverse title, either legal or 
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-—General—con 

equitable in bar of the demand, i.e., the action. 
The Court of Small Causes in suoh a case can- 
not determine whether either of those titles is 
good, but it may, and indo?d must, determine, 
m order to ascertain whether or not its juris¬ 
diction to proceed with the suit is ousted, whe¬ 
ther an actual question of title has been set up. 
Where, therefore, in a suit under the seebionv 
whereby the plaintiff sought to eject the defend- 
ant from a certain portion of the house ooou- 
picd by him, the defendant set up the plea that 
the deed of sale relied on by the plaintiff and 
the deed of attornment passed by the defendant 
wore all colourable, executed- for placing the 
property beyond tbe reach of his creditors, held 
that the dofondant was entitled to set up the 

that it ousted the jurisdiction of 
the Court of Small Caufies to proceed further 
with the action, because such defence raised a 
question of adverse title. Where a contract or 
deed is made for an illegal or immoral purpose, 
a defendant, against whem it is sought to be 
enforced, may show the turpitude of both him- 
self and the plaintiff, and a Court of justice 
will doolino its aid to enforce a contract thus 
wrongfully entered into. It is not for his own 
sake, however, that tbe objection is ever allowed, 
but IS founded on general principles of policy, 
which the defendant has the advantage of. 
LUCKUIDAS KHIMJI V. MUL.TI OANJI, 5 & 

878, 20 M. 326, 

32 M. 323 = 6 M.L.T. 77 = 2 Ind. Cas. 616.] 

(17)—Smeff -Cause Court—Equitable juris¬ 
diction, extent of—Act IX of 1860. ss. 26. 32 

r *• 2.—The Court of 

Small Causes has an equitable jurisdiction only 
in the cases specified in s 32 of Act IX of 1860, 
as the provisions of s. 2 of Act XXVI of 1864 
do not extend the class of cases over which the- 
Court has juriadiotion, but only enlarge the* 
amount for which it may make a decree. Case 
where it has been held the Small Cause Courts 
cannot enforce trusts, unless the trust, sought 
to be enforced is one for tbe payment of a dis* 
tributive share under an intestacy or a legacy 
under a will, the value of the claim being nob- 
greater than Bs. 1,000. The trustees cannot 
be sued in the Court of Small Causes by the- 
cestui que trust for the recovery of the speoifio 
trust property or the value thereof. BAI 
n TRIBHUVANDAS Jaqjiyandas, 9^ 

B.H.C, 833. CB., 12 B. 573. 2l B. 48.] 

(18)—Expl. 1, s. 18. Act XV of 1882 (Pre- 
sidencp Small Cause Courts) — Set-off exceed¬ 
ing pecuniary limit. — A Presidency Smalt 
Cause Court cannot allow a set-off, if the- 
amount sought to be set-off exceeds the amount- 
of its pecuniary jurisdiction. BROJBNOBA 
Nath Das v. The Budge-Budge Jute 
Mill Co.. 20 C. 827. [fi.. 19 A.W.N. 143, 

17 O.P.L.R. 139.] 

(19)—/uru(2«cfion—5mali Cause Court-Set- 
off^ not admitted ,— The defendant ordered oee* 
tain goods of the plaintiff and tbe plaintiff 
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consigned the goods, drawing on the defendant 
a bill of exchange, in favour of a certain Bank, 
which had been duly accepted by the defend- 
ant. The bill, when presented for payment 
was dishonored, and the attorney of the plaint- 
ifif paid the amount to the Bank. The defend¬ 
ant having refused to pay the bill, the goods, 
after notice to the defendant, were sold at his 
tiek and realised a certain amount It appear¬ 
ed from the evidence that the defendant alleg¬ 
ed that the goods were inferior to the sample 
and the plainlifi refused to bold a survey until 
the defendant paid the amount of acceptance. 
The paintiff now sued in the Court of Small 
Causes for the recovery of the price of the 

goods, giving the defendant credit for the pro¬ 
ceeds realised from the sale of the goods. The 

amount originally due on the bill was bevond 
the jurisdiction of the Court of Small Causes. 
Seld that the Small Cause Court had no juris- 
oictioD in the matter as there is do pavment bv 
the defendant or admitted setoff, Iq order to 
bring a claim within the jurisdiction of the 
Small Cause Court there must be a payment or 
an admitted set-off A peraou cannot bring 
his claim within the jurisdiction by oflering to 
give credit for any eum ha may choose to allow. 
THOMAR SHORTT V. ABDUr Rahiuan. 6 B 


(20)-—Prestdencj, Small Cause Courts—Act IX 
0/ 1850, s. 42.—A Presidency Small Cau«e 
Court, constituted under Act IX of 1850. could. 

< same sitting 

of the Court, ex parte restore a cause once struck 
out under s. 42, though the order for striking 
out might have been duly recorded. It is of 
course open to tbc other party to apply for 
the setting aside of such ex parte restoration ou 
sufficient grounds. SiB CHUNDER MCLLICK 
V. Kissen Dyal OPADHYA, 1 C. 476. 


(aD-afadres Presidency Small Causes Court 
Q i*'. 102 —Setting aside ex parte decree- 

Bujiewnt ca«M for non-appearance-Illness o 
^mdani-.Qrder dismissing apolication owingti 

R.,1 a! fSmall Cause Courl 

‘owt aside ac 

ex parte deotee, if it is proved that the defendant 
was prevented by luffioient oauee from atteodiofi 

Where an application to 
the Madras Preeidenoy Small Oauee Court to set 
aside an ex parte decree was based on the 
ground of the defendant's illness on the dav 
of hearing, andtho Judge passed the foUowiofi 
order on the applioation. "No grounds Dis 
missed with costs:” Held, that the order 
meant not that the defendant's illness and hie 
inability to appear on aooount of such illoesa 
were not grounds for setting aside the ex parte 
deeree, but that the Judge was not satis^ 
that the defendant was prevented from illness 
from appearing, and that the High Court could 
not intecfeie in revision with the order. Zn re 
yDAWOOD MOHIDBEN. 11 lod. Om. 892. 

0, IX—40 


Small Cause Courts, Presidency Tovsns, 
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(22)—Jurisdicfton of Registrar. Presidency 
Small Cause Court to set aside ex parte 
decree. The Registrar of the Presidency Small 
Cause Court has no jurisdiction to entertain an 
application for a new trial and for setting aside 
an ex parte decree made by him for def ’.ult. 
The uourt, as opposed to the Registrar, is under 
the rules, the proper and the only authority 
which can deal with such an application. 
Haladhar MAITI V. Choytonna Maiti 
30 C. 588=7 C W.N. 547. 


t« V * 


urtv intu. 

—It IS competent to tho Judges of the Small 
Cause Court at Calcutta to grant a second new 
trial in the same case PuRSON CHUND 
GOnACHA V. KA.roORAM, 10 B L.R. 355 = 19 
W.R. 203. [f*.. 2-2 C. 784; D., 3 C L.J. 193, 

4 C.L.J. 4G = 10 C.W.N, 14.1 


Small Cause Courl Act 
(XV 0^882), as aviendtdby s.ll of Act I o/1895 
—Power of Presy. Small Cause Court to pass 
order under s. 373, Civ. Pro. Code. 1882, alter 
granting order for nev) Irial-Suit, wUhdratoal 
0/.—The Presidency Small Cause Court has tho 
power, after granting an order for a new trial 
at the ins-taoco of a plaintiff, lo allow tho 
withdrawal of the suit with liberty to bring a 
fresh suit. Though it exercise? a revisional 
jurisdiction when it grants a now trial, it 
becomes an original Court as soon as it grants 
the DOW trial, and has tbo power, as such ('ourt 
to pass an order under r. 373, Civ. Pro. Code! 
JADU MaNI BOISTABRB V. RaM KUMAK 
CHAKRAWARTI. 29 C. 239. 


f25)^Presidency Small Cause Courts Act (Act 
aV of 1882), s. ‘M—Powers of Full Bench- 
Question of fact. —On an application made by 
the unsucccfislul party under s. 37 of Act XV 
of 1882, the Pull Bench of the Presidency 
Small Cause Court cannot intorfore with tho 
decree of the Court of ffrst instance, merely 
because in its opinion tho latter Court has 
come to a wrong conclusion on the evidence. 
It cannot order a new trial, unless the decision 
IS such as no reaeonnblo man ought to have 
coma to. Sadarook Gambir CHUND v. Kan- 
NAYYA, 19 M. 96. [P.. 24 0. 455 = 1 C.W.N. 

44, 21 M. 232, 27 B. 563; R., 23 B. 414, 31 M. 
490=18 M.L.J. 480=4 M.L.T. 283.] 

(2G)—.dcf IX 0/ 1850. 3. 01—.;amd»ef*on— 
Small Cause Court— Pcssrsiion—" Without 
leave of the owner.”—A Small C» use Court has 
jorisdictiOD under B. 9l of Act IX of 1850 to 
put the plaintiff into pr'Ps-^sioll o* premtsee 
within the pecuniary juiisdictioo of (bat Court. 
The fact that the occupier appears on summons 
and shows as cause that which does not amount 
to an allegation of title on the occupier, does 
not oust its jurisdiction. The words, “with¬ 
out leave of the owner " in s. 91, are not con¬ 
ned to the care cf an original entry without 
leave, hot »f»o c-'niprise a ease in which the 
leave once granted by the original owner bae 
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boon withdrawn by the present owner, who 
derives title under him. Dadabhai HusSANJI 
V. Kuvarbai, 10 B.H.C. 386. (2 Taylor and 
Bell 57. R.) 

(27) — Presidency Small Cause Court Act (XV 
0 / 1832), s. 2Q—Calcutta Small Came Court, 
Jurisdiction of—Title to tiled huts. —The Small 
Cause Court of Calcutta has jurisdiction to try 
the question of title to tiled huts, when such a 
question arises in execution proceedings. The 
Small Cause Court in executing the decree of 
another Court transferred to it, has the same 
powers as it possesses in regard to its own de¬ 
crees. The same Court has powers to decide all 
questions arising in execution of a decree under 
S. 28 of Act XV of 1882. GUNAPUTTY ROY 
AGABWALLA V. THAKURDYE THAKURANI, 
34 C. 823. (26 C. 778, 4 O.VV.N. 470, R.) 

(28) —Ss. 37, 23. 20, Presy. Small Cause 
Court Act, 1682--^Proceeding under $. 278, Civ. 
Pro. Code, order of Small Cause Court made in 
— Ss. 12, 9, Presy. Small Cause Amending Act, 
1895—iS.9, Actl o/1908 Operalionof—Nolifica- 
tionofSmall CauseCoutiunder powers reserved to 
it 6?y-5.283, Ctv.Pro.Ccde^S.S. AciX of 1888 
—” For the purpose of execution,” meaning of— 
Power of Calcutta Small Cause Court—Res 
judicata.—An order of the Small Cause Court, 
Calcutta, made in a proceeding under s.276, Civ. 
Pro.Code, being an order made in a suit within 
the meaning of s. 37, Presy. Small Cause Court 
Act, is final. 8. 23, Act XV of 1882, has bsen 
repealed by e.l2 of the Amending Act I of 1895; 
but s. 9 of the latter Act continues in force the 
whole of the present practice and l.aw of Proce¬ 
dure of the Small Cause Court, until the Pro¬ 
cedure has been superseded by a new Procedure 
to be introduced by the rules framed by the 
High Court. 8. 283, Civ. Pro. Code, has been 
excluded from application to a claim proceeding 
in the Small Cau.se Court, by a notificatioo 
issued by the Court under the powers reserved 
to it by s. 23 of Act XV of 1862, which notifica¬ 
tion under s. 3, Act X of 1888, is still in force. 
The words of s. 28, Act XV of 1882, “ for the 
purposes of execution,” must be taken to mean 
for all purposes of execution, inclusive of the 
purpose of determining objections made to 
attachment. Though ” tiled huts ’* may be im¬ 
moveable property, for the purposes of execu¬ 
tion, they must be deemed to be moveable pro¬ 
perty. The Calcutta Small Cause Court has 
full power and authority to determine the ques¬ 
tion of tide under a mortgage over attached 
property, and that question is res Judicata &s 
between the parties. Deenoj?ATH Batabyal 
V. Nuffer Chundeu Nundy, 26 C. 778 = 
3C.W.N,590. (18 0.296, J*.) [Rensrsed, 4 C. W. 
N. 470 ; B., 34 0. 823.] 

(29) — Presidency Small Cause Court Act (XV 
of 1882), s>18— Suit for maintenance cognizable, 
—k suit (or maintenance, where the amount 
had not been fixed by contract or declaratory 
-deoree, is cognizable by Presidency Small Cause 
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Courts constituted under Act XV of 1882. 
POKAIiA V. MUBUGAPPA. 10 M. 114, F.B. 

(30) — Provincial Small Cause Courts Act, IX 
of 1887, sch, If, art. 18— Loan by trustee from 
trust funds —Sui^ by other trustees to recover 
amount due—Suit cognizable by Small Cause 
Court. —Suit on the Small Cause side on a pro¬ 
note executed by a trustee for money borrowed 
from the trust funds. The Court, however, 
returned the plaint under s. 57, Civ. Pro. Code, 
on tbe ground that the cognizance of the suit 
by a Court of Small Causes was barred by s. 18, 
scb. II to the Provincial Small Cause Courts 
Act. Held, that though the amount was a loan 
to one of the trustees by the remaining trustees 
out of the trust funds, a suit for the recovery 
of the debt due personally by a trustee for an 
amount lent to him out of trust funds was no 
mote a suit relating to a trust within the 
meaning of art. 18 than a suit to recover a debt 
advanced out of trust funds to a stranger who 
was not a trustee. Tbe suit was therefore 
cognizable by a Court of Small Causes. SUN- 
DARALINGAM CHETTI V. MARIYAPPA CHETTI, 
26 H. 200. 

(31) — Incomplete gift of Government promise 
sory notes—Suit by executor of donor to recover 
notes-Jurisdiction Small Cause Courts Act, XV 
of 1882, 5. 16.—A, as the executor of X. sued 
B in the Court of Small Causes at Bombay to 
recover two Government promissory notes of 
Hs. 2,000 in value, standing in the name of X. 
Tbe defence was that tbe notes had been 
given by the testator to tbe defendant as a 
reward for past services. The Small Cause 
Judge on tbe evidence adduced by the defend¬ 
ant, held that there had been a gift in his 
favour. The plaintiff thereupon contended 
that the defendant was entitled to no relief 
from the Court, beoause, even granting that 
there was a gift, the gift was an incomplete 
one, inasmuch as the notes had not been 
endorsed- Tbe Small Cause Judge dismissed 
the suit, holding that he had no power to 
declare that the gift was incomplete and on 
that ground to decree the return of tbe notes 
or payment of their value, and that, so fat as 
tbe jurisdiction of the Small Cause Court was 
concerned, tbe defendant had a right to retain 
the notes. But, at the request of the plaintiB, 
the matter was referred for tbe High Court’s 
opinion. Held, (l; that the Small Cause Court 
was competent to entertain the suit, on tba 
ground that there was an incomplete gift 
to the defendant; and (2) that a decree might 
be passed in favour of the plaintiff ordering the 
defendant either to return tbe notes or pny 
their value. KHURSEDJI RUSTOMJI OOLAH 

V. Pestonji cowasji Buoha, 12 B. 873. 
[R., 8 M.L J. 149.] 

(32) — Breach of contract — Liquidated 
damages—Earnest money — Small Cause Court. 
—A contract for the sale and delivery of 2(W 
baras of rabble stone contained a provision 
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that, in case of breach by the purchaser, 
liquidated damages were to be paid by him at 
one rupee per bara. The purchaser deposited 
Bs. 1,000 as earnest money with the plaintiO, 
but made default in accepting the stone. The 
plaintiff brought an action to recover the sum 
of Bs. 1,000, being the alleged balance of 
liquidated damages due from the defendant to 
the plaintifi on account of the breach of contract 
by the former. The defendant pleaded to the 
jurisdiction of tbe Small Cause Court. Held 
under tbe circumstances of tbe case that the 
suit was rightly brought in the Small Cause 
Court. Mehebvanji MANCHARJI V. PUNJA 
VELJI, 5 B.H.C.O.C. 147. 


(33) —S/noff Cause Courl^Jurisdiction—Suit 
on balance of account—Receipt in nature of part 
payment,—The defendant consigned certain 
bags of rice and grain to Hongkong, through the 
plaintiffs, to be there sold by the agents of tbe 
plaintiffs, for the account of the defendant. 
Against this consignment, tbe plaintiffs advanc¬ 
ed to the defendant a sum of Rs. 15.000- The 
plaintiffs gave credit to tbe defendant for certain 
sums alleged to have boen received from tbe 
plaintiffs’ agents at Hongkoog, as proceeds of 
the sale of the defendants’ gram, and amount¬ 
ing in all to the sum of Rs. 14,115-3 3, leaving 
a balance due to tbe plaintiffs of Rs. 1,264 and 
odd. This balance with interest amounted to 
Rs. 1,355 14-6. The plaintiffs, abandoning a 
portion of their claim to bring the case witbin 
the jurisdiction of tbe Court of Small Causes, 
sued in the Bombay Small Causa Court to 


recover a sum of Rs. 1,000 from tbe defendant. 
The defendant disputed tbe correctness of tbe 
account sales forwarded by the agents al 
Hongkong, and pleaded want of jurisdiction ic 
tbe Small Cause Court to try the same. Held, 
that both the plaintiffs and tbe defendant wet« 
hound by tbe nature of the transaction to htvt 
the proceeds of the sale applied to satisfy tb( 
advance made by the plaintiffs to the defendant, 
and that the receipt by tbe plaintiffs of the 
amount for which they gave credit in tbeii 
particulars of demand was in the nature of £ 
part payment, and that the suit was therefore 
on a balance of aooount, and within the jurisdic 
tJOD of the Court of Small Causes- Ewari 
Latham and Oo. v. Haji Muhammad sid 
D1K,»4 B.H 0.0.0,183. [D., 6 B-H.C.O.C. 53. 


(-34)—2?r(7. XIX of 1927, s. I—Actsdone hy Col¬ 
lector of Bombay in official capacity—Revenue 
Court—Act XX of 1860, •. 25-Jurisdtefion— 
Small Causes Court.-The Revenue Court,under 
B. 2, Reg. XIX of 1827, has not exclusive juris- 
diction over tbe Col lector of Bombay for all 
aots done by him in his official capacity. 
Where the plaintiff brought an action foe tres^ 
pBBB agaioBt tbe Collector of Bombay who, 
iona fide believing that certain land oo wbioh 
« quarry bad been opened by the plaintiff waa 
'fOovaiomenfi waata land, by hia servanta 
iorolbly atoppad the qaarrying operationa of tbe 


Small Cause Court, Presidency Towns, 
Jurisdiction of —continued. 

-1-—General— continued. 

plaintiff “ for the purpose of preserving tbe land 
for Government, as land from 'vvhich revenue 
might in future be collected,” held that this 
act of tbe Collector was not a *'mitter con¬ 
cerning revenue” within the meaning s. 25, 
Act X of 1850. and the jurisdiction of the 
Small Cause Court was therefore not excluded. 
Hetd'also that plaintiff’s possession of tho land 
was su^£^;icnt to entitle him to maintain an 
action of trespass against the Collector. 
Nar.ayan Krishna Laud v. Gerard nou- 
MAN. 5 B.H C. O.C. 1. [R., 5 L.B.R. 163,] 

f-35)— Small Cause Court—Insolvency Juris¬ 
diction—Act XIV Of 1392, ss. 8 and 3-Aci XV 
of 1882.—Tbe Insolvency jurisdiction of the 
Madras Small Cause Court, conferred by tbe 
notiffcation of the Local Government under 
s. 8 (para. 2i of Act X of 1877,does not subsist, 
since Act XV of 1882 came into operation. 
In re WalLKR, 6 M. 430. {F., 16 C 13.] 

(36) —S. 19. Prciidenzy Small Cause Courts 
Act (1882), Legacy, suit fo/.—A suit fora legacy, 
there being no allegation that tbe executors 
were in posses-iioo of Butiicient assets to pay the 
legacy or that they had assented to pay tbe 
legacy, is a suit for the admioistr<atir>a of an 
estate and for an account, and as such not 
cognizable by a Presidency Sniill Cause Court. 
OKHOY COOMAR iJON.NERlEE V. KOYLASR 
ChUNDER GhoSAL, 17 C. 387. 

(37) — Jurisdiction — Court of Snirdl Causes 
{Bombay)—Title to ir'irao'je'ible property—Act 
IX 0 / 1850. S3. 2.0, 01—.4cf XXVI of 1861, s- 2 
—Form of suit-practice.-The Coiuf-of Small 
Causes (Bombayi has no jurisdiction to try a 
suit, brought under s. 91 of Act I.X of 1850, 
where a question of adverse title toitnmoveible 
property is in dispute. Dut it has jurisdiction 
if the suit is under s. 25 of Act l.X of 1850a9 
extended by s. 2 of Act XXVI of 186i, and the 
immoveable property in dispute does not ex¬ 
ceed Rs. 1,000 in value. fP.. 5 B. 295; £)., 10 
B. 30, 15 B. 400.) A pUicliff suing out bis 
summons under s. 91 of Act IX of 1950, cannot 
be permitted to treat tbe case as if the sum¬ 
mons bad been sued out under s. 25 of the Act, 
and to proceed with the case, although the 
defendant may claim against him the fee 
adversely, and the property does not exceed 
Rs, 500 in value. But the Court will permit 
it, when tbe clerk of the Court and not tbe 
plaintiff is responsible fer the mistaken form in 
which tbe summons has bien issued. NOWEA 
Coma v. Bala Dhur.maji, 2 B. 91. 

(38) —Investigation of claim filed by a mort- 
gagje—Question of title to immoveable property 
—Small Cause Court, Jurisdiction of—Consent 
—Estoppel. —When tbe Calcutta Small Cause 
Court in execution of a decree ordered tbe 
attaobmenl of certain tiled bute as belonging 
to tbe judgmeot'debtor, and a claim was put 
in by the mortgagee of those huts, wbioh was 
disallowed as twiog fraudulent, and (he olaim- 
aot brought a suit in the High Court on the 
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original side to establish the validity of his 
mortgage, held, on the question whether the 
suit would lie ; that the Small Cause Court 
bad no jurisdiction to go into the question of 
the validity of the plaintifi’s mortgage, and 
consent by the parties could not give jurisdic¬ 
tion to the Court : and that the plaintiff was 
not estopped from alleging that the Small 
Cause Court had no jurisdiction to deal with 
the matter. Deno Nath Batabyal v. 
ADHOR CHUNDEB SetT. 4 C.W.N. 470. 

(B9)—Art. 31, sch. II, Provincial Small 
Cause Courts Act (IX of 1881)—Suit by a person 
dispossessed of land, for mesne profits—Small 
Cause Court suits — Mesne profits — Second 
appeal. —Where the plaintifi had been disposs¬ 
essed of bis'land by the defendant, a suit by the 
former for recovery of mesne profits of land, 
during the period of dispossession, is not cogni¬ 
zable by a Small Cause Court. [F., 25 B. 
85 : B.. (£ Commented upon, 94 P.R. 1900; 
Cited. 119 P.R. 1694; R„ 15 M. 298, 39 P.L.R. 
1901.] A second appeal in the suit referred to 
above would lie to the High Court. SRIBAM 
SAMAMTA V. KALIDAS Dey, 18 C. 316. [R., 
15 RT. 298, 39 P.L.R. 1901 ; Overruled, 23 
C.884; F., 25 B. 85.] 

HO) —Jurisdiction—Special registration cases 
^Presidency Small Cause Courts—Act XX of 
1866, ss. 52, 53.— Presidency Small Cause 
Courts have no jurisdiction to pass decrees in 
cases of special registration under the provi' 
sions of 83. 52. 63 of Act XX of 1866. in the 
matter of Nilkamal Banerjee v. Madhu- 
8UDAN Chowdhry. 6 B.L.R. 177»i4 W.R 
478. [D., 11 C. 169.] 

Power of Small Cause Court to attach salary 
of Railway servant not fallen due—Salary dis- 
bursable outside jurisdiction of Court— See 
Attachment—General, 30 C. 713 = 7 C.W. 
N. 821. 

See Bailment, 5B.L.R. App. 3i = i4 W.R. 
303. 

See Certiorari, Writ of, 8 B H.C.O.C. 
59. 

See Evidence—Miscellaneous Docu¬ 
ments, 7 B.L.R. App, 61. 

See Execution op Decree-Transfer 
OF Decree for execution—Execution 
OUT OP Court’s Jurisdiction, i b. 82. 

Suit on judgments—Court in Native States 
—Foreign judgments—Judgment of British 
Indian Court—Suit in High Court on judgment 
of Court of Small Causes—Civ. Pro. Code, 
1877, S. 434—See FOREIGN COURT, JUDG¬ 
MENT OF, 6 B. 292. 

See HIGH COURT, Jurisdiction of—Cal¬ 
cutta, 29 0. 498. 

See landlord and Tenant—Miscel¬ 
laneous, 10 B. 30. 


Small Cause Court, Presidency Towas, 

Juv/sdictloa o/—’contioued. 
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See Legal Practitioners—Pleader- 
appointment and appearance, "1 B.L.R* 
A.C,45=10 W.R. 82. 

Presidency Court of Small Causes, Bombay, 
exclusive right of Barristers and Attorneys to 
practise in—Pleaders of Bombay High Court, 
whether entitled to practise in Presidency 
Small Cause Court-Right of High Court 
pleaders to practise In Mofussil Court—Civ^ 
Pro. Code, 1885, ss. 2,36—Power of Ptesidanoy 
Small Cause Court to make rules as to practi¬ 
tioners therein— See Legal PractitiONERR 
—pleader—appointment and appear¬ 
ance, 8 B. 105, P.B. 

See Negotiable Instruments — Sum¬ 
mary procedure on, 8 B.L.R. App. 10. 

See RIGHT OF Suit—Decrees, 6 B. 7, 2 
C. 434, 5C. 294 = 4 C.L.R. 477. 

Contract between British subject and non- 
British subject as to registered ship in Calcutta 
—“Merchant Shipping Acts. S9. 53, 55—Jurisdic¬ 
tion of Small Cause Court—Blxecutionof Small 

Cause Court decree—S hip, 2 lod. Jur. 

8. 251. 

-2.—Small Cause Court, Presidency 

Towns Practice and Procedure. 

(1)—Small Cause Court Act, IX of 1850, s. 42 
—Right of party to appear by another person— 
Court's power torequireparty's personal attend¬ 
ance—Long established practice—Law of Courts 
—The words of 8.42 of Act IX of 1850 mean that 
the plaintiff may appear in person, or by such 
other person as may, by the Rules of the Court, 
appear for a party in a oause. The patty is not 
bound by the Act to appear in person in the first 
instance. Where the personal attendance of tbe- 
plaintiff in Court appears to the Judge to be 
necessary for the proper investigation of the 
case, he may require the plaintiff’s attendance, 
unless the case is within the privilege given by 
6. 46 of the Act. If the plaintiff’s appearance 
be or become unnecessary, it would be a vexa¬ 
tious thing to compel him to attend. The 
Judge is not bound to depend on the tpss dixit 
of the defendant as to the necessity for the 
plaintiff's presence. Where a Judge finds a long- 
established Court praotice, be must take it to 
be the law of the Court until it is overruled by 
a higher tribunal, or by legislation. NBNBAI 
V. Haim Musaji, 4 B.H.C.O.C. 119. [F.. i6 
B. 152, 28 M. 117 = 14 M. L.J. 430,] 

(2)— Small Cause suit—Technical obiectioie 
to cause of action—Duty of Court — Act IX of' 
1860, s. Tl—Pleadings —Frncifee.—Where, ine 
Small Cause suit, an objection of highly 
teohnioal character, is taken to the form of the 
plaintiff’s cause of action, it is the duty of the 
Court, under the provisions of s. 27 of Act IX 
of 1850, to rectify the mistake, whether the 
plaintiff makes the request or not, and so 
to take care that the case of the plaintiff is not 
prejudiced in the merits by such objection^. 
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Fraotice and Procedure—continued. 

The Legislature never intended to intro¬ 
duce the nioeiies of special pleading, which 
obtain in the Courts of Common Law in 
England, into the practice of the Court of 
Small Causes at Calcutta.' Tbe parties to a 
suit in that Court do not themselves declare 
and plead in technical fashion. There is no 
other declaration than the summons which 
is filled up by the oflScer of the Court on the 
oral statement of the complainant, and no plea 
except that which the Judge takes down from 
the mouth of the defendant or his pleader 

Mackenzie Lyall and Co. v. l w 
Doveb. 14 W.R. 487. ■ 

(3)—Wcui trial—Fresh evidence—Further in- 
^uiry^New trials^Additional facts stated by 
affidavit.—h yatly who applies for a rule 
for a new trial, and obtains it on particular 
materials, ought not to be allowed to go into 
fresh evidence with a view to strengthen bis 
case when the rule comes on for hearing, If, 
on heating both parties, tbe Court thinks fur¬ 
ther inquiry necessary, it can make such in¬ 
quiry in such manner as seems most fit toil. 

When new trials are moved tor on allegation 
of facts, it would be very convenient that a 
practice should be introduced of requiring the 

facts to bo stated by affidavit, and in like man¬ 
ner tbe answer to be supported by affidavit. 

Modhoosoodun Koondoo v, Madhubram 
BEWLOLL, 19 W.R 161. 

[i)—Presidency Small Cause Courts Act (Act 
XV of 1682), ss. 37, 60—Application to Full 
£ench for retrial.—A hearing of an application 
for a new trial by a Full Bench, under s. 37 
of the Presidency Small Cause Courts Act XV 
of 1882, is not the hearing of a suit within tbe 
meaning of s. 69 of the said Act, oo as to entitle 
the Court to state a case for the opinion of tho 
High Court, either on its own motion or at tbe 
requisition of either party. OakshOTT v. 
Bbitisb India steam Navigation com- 
18 H. 179. [D., 20 M. 358=7 M.L.J. 

140<J 

(®)—"ilcf IX of 1860 {Small Cause Court), 
8.60—Right of Small Cause Court Judges to 
reserve guestiont for opinion of High Court .— 
By the terms of the law, the Small Cause Court 

Judges are authorized to reserve questions for 

the opinion of the High Court, only where they 
arise .in suits panding before them, and not 
when doubts may occur upon applications 
lor the issue of process or warrants. Mqbun 
81NOB V. KARBBM ONMIS3A BEOAM, 8 H.H 
C. 87. 

(6J—Acf XXVI of 1664. s. 1—Difference of 
cpmien—Queetion of foot and law—Reference 
to High Court—Costs.—XJadcTa. 7 of Act XXVI 
of 1664, a question of fact oannot be reserved 
for the opinion of the High Oonrt, where there 
If a difietenoe of opinion between two Jndsea 
ot the Boutll Onnee Ooort at Oalootta. Bat, if 


Small Cause Court, Presidency Towns 
Jurisdiction o/—continued. ’ 

-2.—Small Cause Court, Presidency Tov/ns 

Practice and Procednre—conftnwed. 

the Judges differ on a question of law, it ought 
to bo expressly stated and referred to the High 
Court. In the case of a difference of opinion 
between two Judges upon tho point as to 
whether there should be a new trial, no rule 
can be graoiod. Quaere Whether tho High 
Court have power to give costs iu a cue in which 
they have decliued to exercise jurisdiction ? 
JARDINE SKINNER AND Co. V. J W B 
Money, i4 W.R. 312. 

(1)~^Act XVllI of 1851, s, \0~—Colton fabrics 
bordered wUh stlk—Siik in a manufactured 
state—Question of fact—Act IX of 1850, s. 55 

Act XXVI of 1864, s. 1—Value of silk not 
more than one half cf entire value. —The ques¬ 
tion whether cotton cloths, with a border of 
silk at the ends varying from one to three 
inches, or having a portion of silk otherwiso 
used in their manufacture are, or are not, 
“silksin a manufactured or unmanufactured 
state, wrought up with other materials,” 
within tbe meaning of s. 10. Act XVIII of 
1851, is not a question of law, which by Act 
XXVI of 18G4, s. 7, and Act IX of 1850, a. 55, 
the Judge has power to reserve for the opinion 
of tho High Court, but is a question of fact to 
be decided on ovidenco, Where tbo value of 
tho silk wrought up with other materials is not 
more than half the value of the fabric, tho 
fabric cannot be considered to be silk within 
the meaning of Act XVXII of 1854. Lakhmi- 
DAS HIBACHAND V. THE GREAT INDIAN 
PENINSULA Railway Co.mj'any, 4 B HC. 
O.C. 129. 21 A. 412, P.C.J 

(8) -S. 69, Act XVof 1882 {Preiide7icy Small 

Cause Courts)-Small Cause Court reference¬ 
s' 617, Civ. Pro. Code, 1882—Cons(tuction.— 
A refeteoco can only bo m^do under s. 69, Act 
XV of 1882, for tbo opinion of tbe High Court, 
upon some question of law, or usage having 
the force of law, upon tbo construotion of a 
document, if any such question arises in a suit 
or proceeding in which the amount or value of 
tho subject-matter is over Rs. 600 and either 
party requires such rcfereuco, A Small Causo 
Court, making a reforonco under s. 09, should 
state tbe question of law, or usage having the 
force of law, or the construction of a document 
upon which tho opinion of the High Court is 
sought. Whether a. 617, Civ. Pro. 

Code, 1882, is to be road as incorporated with 
8. 69 of tbe Presidency Small Cause Courts 
Act? BENODE LALL Roy v. THB RiVEB 
Steam Navigation Co., i C.W.N. 143. 

(9) —Xct XXVI of 1864, ss. 7, 8—Reference 
to High Court—Conclusion of ease—Judgment 
contingent on opinion of High Court ought pre¬ 
viously to be given.—Where a Court of Small 
Causes thought fit to refer a case for the opi¬ 
nion of the High Court under sa. 7 and 8 of Act 
XXYI of 1864, it was bound to oooclude the 
case and pass judgment thereon contingent 
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upon the opinion of tho High Court. DOSA* 
BHAI KAVASJI V. KHERBADJI HORMASJI. 

7 B.H.C.O C. 180. [F., 4 B. 230.] 

(10) — Presidency Small Cause Courts Act 
(XV 0 / 1882). s. 69^Dutyof Judge in stating 
case to High Court—Conditions precedent .— 
S. 69 of the Presidency Small Cause Courts Act 
(XV of 1882), maUes ita condition precedent to 
the drawing up of a statement of the facts 
of the case by the Small Cause Court and 
referring it for the opinion of the High 
Court, that a question of law or usage having 
the force of law or as to the construction of a 
document which may aSect the merits, arises 
in the case. If, upon the fiudiugs of the Judge, 
no suob question arises, the Small Cause Court 
has no authority to refer the case for the opinion 
of the High Court, and the High Court has no 
jurisdiotion tod^al with it. The section, more* 
over, imposes on the Small Cause Court the 
duty of drawing up the case, and though in 
framing it, that Court may well invite the as¬ 
sistance of the parties and give weight to their 
suggestions, yet it ought not to send up questions 
which involve the High Court in the dilemma 
of cither entering upon matters of fact, cr 
refusing to answer the questions, or drawn in 
such a form as to involve an assumption which 
tho facts as found by the Judge, do not warrant, 
Tho Small Cause Court U itself responsible for 
the form of the case which it submits for the 
opinion of the High Court. Ishvardas 
TRIBHOVANDAS v. KALIDAS BHAIDAS, 20 B. 
779. 

(11) — S. 8—Small Cause Court, reference 
from—Costs. —This case bad been referred from 
the Small Cause Court for the opinion of the 
High Court at tbc request of the plaintiSs. It 
appeared that no security or deposit for costs 
had been given as required by s. 8, Act XXVI 
of 1864, and plaintiSs did not appear. Held 
that the case was not properly before the Court, 
and that an application for costs by the defend¬ 
ant who did appear should therefore be refused. 
BAJKUMAR PARAMANIK V. L. STEWART, 9 

B.L.R. App. 23. ■ 

(12) —XXVI 0 / 1864,5. 8—Small Cause 
Court Reference—Omission to deposit costs— 
Non-appearance. —If a patty asks the Judge of 
the Small Cause Court to refer a case and does 
not appear in the High Court, he must be taken 
to have abandoned bis case, and must have 
judgment given against him in the Court. The 
defendants who appear would be entitled to an 
order that the plaintiffs at whose request the 
reference was made should pay the costs of the 
reference and other eipenses connected there- 
-with. P. DISSENT V. The Justices OF THE 

Peace fob the town of Calcutta, 5 B. 
L.R. App. 24 = 20 W.R. 349, Rote. [R., 20 

W.R. 849.] 

( 13 ) —JwnsdiefioM—Sp<’ctaf registration cases 
—Presidency Small Cause Courts—Act XX of 


Small Cause Court, Presidency Towns ^ 
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Practice and Procedure—conefudsd. 

1866, ss. 52, 53.—Presidency Small Cause 
Courts have no jurisdiction to pass decrees in 
cases of special registration under the provisions 
of ss. 52, 53 of Act XX of 1866. In the matter 
of NILKAMAL BANERJEE v. MADHUHUDAN: 
CHOW'DHRY. 6 B.L.R. 177 = 14 W.R. 478. 
[D., 11 C. 169.] 

Small Casue Jurisdiction, 

See Mad. ACT IV of 1863. 

Small-pox. 

Small pox, liability for carrying in a publio 
conveyance a person suffering from—See EOM. 
ACT HI OF 1888. a. 430, 7 Bern. L.R. 460. 

Smoke, 

Right of discharging—over neighbour’s land 
whether capable of being acquired by prescrip* 
tion—Sec EASEMENT ACT, 1882, 8. 28 ol. Id), 
22 B. 831. 

Whether smoke nuisance amounts to injury 
to reversioner—Nature aod form of injunction 
to be granted—Sec NUISANCE, 3 B.L.R. 30= 

1 Tnd. Cas. 958. 

Social Questions. 

Jurisdiction—Sec Jurisdiction of Civil 
COURTS, 3 B-L.R.A.O. 91 =11 W.R. 457. 

Societies Registration. 

Sec act XXI OF 1860. 

Society. 

[\)—Mutual Benefit Soctefy — Alteration of 
rules by majority of subscribers.—kny rule of a 
Society, carried on for the equal bene6t of all 
subscribers, which gives an undue advantage to 
a class of subscribers, is extra vires and is, even 
in the absence of an empowering rule to that 
effect in the rules of the Society, open to correc¬ 
tion by a majority of subscribers, who could, 
by 80 acting affect the nominees of all existing 
subscribers. FALLS v- MACEWBN, 7 C. 1 = 
8 C.L.R. 977. lAppl., 22 B. 461.] 

(S )—Voluntary Benefit Society R'tiles of 
society, whether could be altered,—First plaint¬ 
iff became a member of the Bombay 
nanted Service Family Pension Fund in 1876. 
A proviso added to the rules of the Association 
in 1871 provided that incumbents on the Fund 
residing in England shall be paid their month* 
ly pensions at the fixed rate of two shilHogs to 
the topee. At the end of 1877, 
amended so as to exclude from the benefit ol 
the fixed rate the widows of members who had' 
joined the fund after the Ist January, 1888. lit 
July, 1S96, further amendments wets made 
abrogating the two shillings rate privilege pr^ 
viously secured to the members who bad 
before lat January 1888. Plaintiffs allege 
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that the above alteratioos ia the rule, were 
ultra vire$ of thesooiet; and prayed fora decla¬ 
ration that the second plaintiS, wife of the 
first, would be entitled, on her becoming a 
widow, to receive her pension at par. Plaiot- 
ifi’s claim was rejected on the following grounds: 
—The contract with the first plaintiff was, in 
effect, only that his widow, if ha left one, was 
to receive such pension as the rules prescribed, 
aud that the rules were liable to alterations by 
a majority at a general meeting to which be 
would be subject so long as be remained a 
member. If the plaintiffs had referred to the 
rules they agreed to submit to, they would have 
noticed that they were liable to alteration, and 
it could hardly be conteoded that a vote passed 
by the members of the Fund, with a view to 
restore the disturbed equality of widow’s pen¬ 
sions, was beyond the competeoce of the sub- 
soribers, merely because the expectations of 
some of ibe members such as those of the 
plaintiff in this case were considerably greater 
than those of others. Stevens v. Bedford, 
22 B. 431. 

iS)-~Incorporated society^—Gift to Mana/jing 
Committee of IS personsSubsequent formation 
of society-^Righi of president to enforce the gift. 
—There was a gift of property to 15 persons, 
forming tho Managing Committee for the pur¬ 
pose of establishing a school. This committee 
then formed a corporate body and registered 
itself under Act XXI of 1860. There wa.s no 
deed of Iranefer by tho members of origioat 
Managing Committee to the present society. 
Held that the president or secretary of such 
society can sue to enforce such gift against the 
donor as such a suit is not one to enforce a 
contract with the previous committee but to 
recover property granted to it; that a deed of 
transfer is not absolutely necessary. RaI 
GAOARMALv. BAWA KAftUR SINGH, 41 P.R, 
1897. 

Unregistered—Secretary and Depositor—Per¬ 
sonal liability of—5eeCLUB, 11 P.R. 1892. 

Suitto eoforoo admission as member of a— 

See Jurisdiction OF Civil courts. 2 Hay 
83. 

Suit against Secretary of—For rent of pre¬ 
mises let—Secretary when and how far liable 
as agent—Indian Contract Act. IX of 1872, 
S. 230—See RIGHT OF SUIT—GENERAL. 22 
B.764. 

Sodi Razlnama. 

See EVIDENCE—Secondary Evidence 
3 M. 117. 

Sodomy. 

See ACT IV OF 1969. a. 10, 68 P.R. 1882. 
Soil. 

Lease—Covenant by lessor for ee-grant to 
lessee’s heirs—Oovenant for single renewal— 
Kijfht to—and mines—Construction of lease— 
(See Lease-Constbuction of lease. 7 B. 
109. 


Soldier. 

(1)—Soldier nof on duty but on leave—Appli- 
cability of Articles of War — Exemption from 
arrest.—In a suit against a soldier to recover 
from him a debt of Rs, 300, iucutred by him 
while on leave at Simla (doing work as a con¬ 
tractor) it was contended that under s. 40 of 
the Articles of War, he was exempt from being 
sued in the Civil Courts, and undoc s. 78 of Act 
VIII of 1859, he was not liable to be arrested, 
though, during such leave, ho was not in active 
military service but employed himself as a enn- 
tractor. Held, that an action will lie against 
him if the plaintiff bad given notice of the in¬ 
tended action at bis place of rosidenco but he 
should not bo arrested in execution of the 
decree obtained against him, nor committed to 
custody on failure to give security under s. 78 
of Act Vni of 1850. SUTHAUOO V. CARTER, 
94 P.R. 1868. 

ArmySchoolmaster-Cantonment Court of 
Small Causes — Jurisdiction —» See SMALL 

Cause Court, Mokussil. Jurisdiction 
OP— general, G M.H.C, 83. 

Fort of Lahore—Suit agaiust—Special Pro¬ 
visions •‘Municipal Limit.s” — See SMALL 

Cause Court, Mofussil, Jurisdiction 

OF—OENEUAL, 125 P.R. 1831. 

S(e Small Cause Court, mofussil, 
Jurisdiction op-general, 5 \V.R. s, C. 

Ref. 21. 

Jurisdiction of Small Cau?c Courts over sol¬ 
diers — Small Cause Court, Mofussil, 
Jurisdiction of-i\ii.scbllaneous, lo M. 

310. 

Suit .against soldier—See SMALL CAUSE 

Court, presidency Town.s, Jurisdiction 

OF-GBNI:raL, A.W.N. 1883. 170. 

See ST. 44 AND 46 VIC.Ch. 58. 3. 104. U M. 
475. 

Suit .against soldier—See ST. 44 AND 45, ViC. 
C. 58, s. 144, Proviso. 10 B. 21H. 

Sold Notes. 

See Bought and sold notes. 

Variation in Bought Notes, offect of—Sre 
Contract act, i872, s. 7. 2 S.L.R. 7. 

Broket’s—on agreement by sale—Cancella¬ 
tion of stamps—See Stamp act, i879. sob. I, 
46, sch. II, cl. 2 and ss 11 and 34, 14 3/ 
102 . 

Solenamah. 

Statements in, nature of—See Hindu Law 
—Partition, S Ind. Cas. 234. 

Solicitors. 

See Legal Practitioners. 

{\)~Duty of flo/tcifor.—It is the duty of the 
Solicitor, who has once uodorbaken a cause, to 
carry it to a eoDclusion- He cannot refuse to 
do that duty by reason of the client not having 
complied with any application that may have 



639 


THE ALL INDIA DIGEST. 


640 


Solicitors—concZa^ied. 

been made to him. OBSERVATIONS ADDRESS¬ 
ED BY LORD WESTBURY, ON BBHADP OP 

THE Privy Council, to a Solicitor op 

THE COURT, 4 B.L.R. P.c. 29 = 2 Sar. 533. 

Director partner acting as^for company — 
Remuneration for work done— See COMPANY 
—Powers and Liabilities op Direc¬ 
tors. 6 B.L.R. 278. 

Right to be heard on matters relating to 
professional misconduct—See CONTEMPT OF 
Court, 16 C.W.N. 386, p.c. 

See Minor — Suits by and against 
MINORS,.17 M. 257. 

Duty of, in transactions concerning Putdana- 
shin ladies—See Purdanashin WOMAN, 16 
C.W.N. 649 = 39 C. 933 = 16 Ind. Cas. IfO. 

Assets of partnership in the hands of Recei¬ 
ver — Solicitor’s costs — Creditor’s claim_ 

Priority—See PARTNERSHIP—MISCELLANE¬ 
OUS. 11 Bom. L.R. 1062 = 34 Bom. 484 = 4 
Ind. Cas. 135. 

Letters between—of several plaintiffs—Privi¬ 
leged communications — See PRIVILEGED 
COMMUNICATIONS, 4 B. 631. 


Somaj. 


( 1 )—Sociol questions—Jurisdiction^mgkt 

of action—Declaratory decree—Excluswn from 
Somaj—S. 3, Reg. VIII of 1793.—In a suit for 
a decree declaring plaintiff’s rights to a member¬ 
ship of the somaj or society of which defendants 
and himself were members, held that no right 
of action would lie in such a case ; no question 
of caste was involved ; the case did not come 
under s. 3. Reg. VIII of 1793 ; and on principles 
common to English and Hindu law. Courts of 
law had no jurisdiction in matters of a purely 
social nature. SudhAram Patar v. Sudha- 
RAM, 3 B.L.R. A.C. 94 = 11 W.R. 437. [F., 18 
B. 115; R.. 10 M. 133, 15 B. 599, 23 B. 122 
3 Bom. L.R. 718 = 26 B. 174 ; D., 21 C. 463.] 


See 

B.L.R 


Contract—Illegal Contracts 2 
.8.N.4(6) = 10 W.R. 349. 


See JUBISDICTION OP CIVIL COURTS 3 B 

L.R A.C. 91 = 11 W.R. 457. 


Son-in-law. 

Hindu Law—Succession—Custom of Reddi 
^ste Legality of practice of constituting— 
Herr to property of father-in-law—Right to dis¬ 
inherit heir in favounof—See HINDU LAW- 
CUSTOM, 1 M.H.O. 51. 


Sonthal Parganas. 


See St. 24 and 26, ViC. C. 104, s. 15. 2 C. 
W.N. 727. 

Constructive notice through—See VENDOR 
AND PURCHASER—NOTICE. 4 C. 897-4 C.L. 
R. 193. 

Solicitor and Client. 

See Legal Practitioners. 

(1)—Soltcifor’s lien—Lien can be exercised 
where a solicitor is dicharged by his client— 
Right of inspection of documents over tvhich 
lien exists in administration suits.—The tight to 
be exercised by a solicitor claiming a lien 
largely depends upon the oircumatances under 
which ho has ceased to act for his client. The 
teat is whether or not the solicitor has dis¬ 
charged himaelf or whether he has been dis¬ 
charged by the client; in other words, the 
question is whether the solicitor has ceased to 
act for his client owing to any unjustifiable 
action of hia own or whether he has so ceased 
owing to the action of the client, The obli¬ 
gation on the solicitor to give inspection of and 
to produce documents in his possession, over 
which he has a lien in an administration 
action, is oonfined to those oases where they 
are essential to the determination of those 
questions which arise in the normal adminis¬ 
tration proceedings, when the estate is being 
actually administered. AYESHABAI v. ARMED 
ESSA, 13 Bom. L.R. 670. 

See Inspection op Documents, ii c 
655. 

See Limitation Act, 1908 art, 84,1 B. 
606. . 


See Ben. Act XXXVII of 1855. 

(l)^Aful-raipat, rights of, token transferable^ 
whole or portion-^Mustagir, rights of.—The 
rights of a muUraiyat, who is a village headman 
or ssttlemoDt-holder in the Soothal Pergaonas, 
are in their entirety transferablei saleable and 
attachable. The privilege^ which a mul-raiyat 
possesses of transferring his tenure* must be 
exercised in respect of the whole tenure at the 
same time ; in other words* if be ohooses to 
transfer hts tenure* be must alienate the whole 
of bis rights in the village including his right 
of managing the village and collecting the rent 
as also his right to the land in his possession. 
He cannot split up the tenure so as to part with 
a portion and retain the remainder* A sale of 
a portion of the tenure confers no title on the 
purchaser. The rights of a mustagir is not 
absolutely restricted to the collection of rent 
from ordinary rights* The rights of a mul- 
raiyat and of a mustagir explained* DarbABI 

Panjiara V. Beni Rai* 2 C.L.J. 77=82 C. 
lOii. 

See appbaii—ACTS and Regulations, 6 
C.L.R* 666 . 

See Contract act, i872, ss. 23, 24, 26 0. 
238. 

Decree obtained in—Transfer to Coart outside ' 
— Arrest of jndgment-debtor—EXECU¬ 
TION OP Degree—General, 10 Ind. Gas. 
538. 

See Guardian and wards act, 1890, 
34 C. 569. 

J nrisdiction of High Court in Sonthal Per- 
gannas—Stfe High Court,JURISDICTION OF 
-^Calcutta, 3 0. 298. 
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Sonthal PaiganDai—concZiMled. 

Sm High Court, Jdrisdiction of— 
CALCUTTA, IOC. 761. 

See Jurisdiction- Suits for Land, 4 c. 
222=3 O.L.R. 478. 

Soodrae. 

See SUDRAS. 

Sorcery. 

Imputation of. constituteG defamation — See 
Defamation, 4 C.L.J. 390. 

Sooth Breeze. 

Right to—See Prescription—Ease- 

MENT—Light and air, 14 c. 8.39. 

Sovereign. 

Sovereign—Privafe and public property of 
sovereign^ Seizure of property—Act of State — 
Municipal Couris-Jurisdicfion."Military stores 
of the Begum Sumro having been seized under 
the orders of the Governor-General, a suit was 
brought for damages for alleged wrongful 
seizure. The defence was that the Courts bad 
no jurisdiction. It appeared that the Begum 
bad been recognised as a sovereign and her 
jaghir resumed by Government by an act of 
State on her death. Held that there was no dis¬ 
tinction between the private and public property 
of a Sovereign and that even if property in its 
nature private was seized in the exercise of 
Sovereign power, that circumstance could 
give no jurisdiction to a Municipal Court. 
FORESTER V. SECRETARY OP STATE FOR 
India, 14 P.R. 1867. {Remreed on appeal, I 
P.R. 1872, P.C.=2 Suther. 628 = 12 B-L.R. 
120 = I.A. Sup. Vol. 10 = 3 8ar. 1.] 

Gan employ as well as dismiss public servants 
See ACT OF STATE, 5 Bom.L.R, 30 = 27 B. 
189. 

Oudh loans 1838 and 1842, payments duo 
under Political peosion-Liability to attachment 
for debt, exemption from—8. 266 (g). Civ. Fro. 
Code. 1682—No distinction observed between 
'State property vested in the sovereign of Oudh— 
Bee ATTACHMENT—Subjects op Attach¬ 
ment, 18 0. 216, P.C. = 17 I. A. 181. 

Mobamedan Law—Dominion of sovereign 
over property of every kind—Property of 
sovereign subject to ordinary rules of inheri¬ 
tance and partition—Right of sovereign to 
poBsesB private property—See Mahomedan 
Law—Miscellaneous, i M.H.O. 281. 

Sovereign Powera. 

(1) Kathiawar State—Whether British fern- 
tory—Relation of British India with Native 
Slates, howascerlained—Sovereign powers of the 
Oovernor of Bombay in Ooimeil—F;xereise in 
Native States through Polkieal Agent—Courts 
of PoHlicalAgent and Assistant Political Agents, 
if King's Courts—Function of Governor in 
Oouneil on apj^al, tehether judicial—Appeal to 
Privy Council.—The rights and powers of 
control possessed and exercised over the Native 
States in India by the British Indian Govern- 
.mentr with the oorresponding restriotioDs upon 
ihe Independent action of tboee States, ate, to 

0. IX—41 


Sovereign Powers— coMcfu.ied. 

some extent, the necessary consequence ci the 
suzerainty vested in the predominant power. 
But apart from this general source,rights of very 
varying kinds have been acquired in connec¬ 
tion with the several States, from other sources. 
Such rights differ not only in origin but in kind 
and in degree in the cases of different States, 
so that in each instance in which the nature or 
extent of such rights becomes the subject of 
consideration, enquiry has to be made into the 
circumstances of the particular case (24 I. A, 
137 = 2 C. W. N. On a review of the 

relation of Kathiawar States and their people 
to British India, and Ibe character of tbe con¬ 
trol exercised by tbe British Indian Government 
over those States and particularly with relation 
to the administration of justice. Held, that 
tbe Kathiawar States are not included within 
the King's dominions. Large as has been the 
political control exercised over them, any asser¬ 
tion of territorial sovereignty has been avoided, 
No legislative power over them bas ever been 
claimed. The intervention in their affair has 
neverbeen carried farthertban was judged neces¬ 
sary in the emergency, for the maintenance of 
peace, good order and security. Tbeposition of 
the Chiefs bas always been respected ; and. at 
least, in tbe case of the more important among 
them, many of tbe functions commonly regarded 
as attributes of sovereiguly have been preserved 
to them. The form adopted in establishing and 
regulating tribunals in tbe province baa been 
that which was regular and appropriate if it 
was not British territory, but quite irregular 
and inapplicable if it was. If a Court, admi¬ 
nistering justice on tbe King’s behalf, makes 
an Older, judicial in its nature, by which some 
one ia injuriously affected, tbe person aggrieved 
ie not precluded from applying to tbe King in 
Council to redress bis wrong merely by the 
fact that be is not the King's subject. The 
jurisdiction, exercised by the courts of the 
Asaistant Political Agents aud tbe Political 
Agent in Kathiawar, aud by tbe Governor of 
Bombay in Council on appeal, ia political and 
not judicial. No appeal lies to His Majesty in 
Council from the courts in Kathiawar or from 
the decision of tbe Governor of Bombay in 
Council on appeal. Hemchand Dbvchand 
V. AZAM Sakarlal Chhotamlal and The 
TALUKA of KOTDA 8ANOAN1 V. THE STATE 
OF GONDAL, 10 C.W.N. 361 = 8 Bora. L.R, 
129, P.C.=3 A.L.J, 2S0=33 G. 219 = 3 C.L.J, 
396 = 16 U.L.J 116 = 1 H.L T. 118=33 I.A.l, 

Sovereign Prince. 

See CIV. PRO. CODE, 1908, s. 86, 21 B. 351. 

Suit against a—Necessity for previous con¬ 
sent of the Goveruor-Geueral of India or the 
Local Government—Maintainability of suit— 
See CIV. Pro. Code, 1908, b. 8G, 2 O.L.J. 163. 

Suit against—with respect to his land situate 
in British India—See JURISDICTION OF CIVIL 
COURTS. 9 C, 537 = 12 C.L.R. 465. 

Special Act. 

Buie as to ctvtZ procedure generally ineori 

porafed in special Act—Inconvenience pointed 
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Special Act— concluded. 

out .—The introduction of a clause afiectiog 
civil procedure and Civil Courts (generally, such 
as 8. 15 of Act X of 1876, into an Act purport* 
iog to regulate a special branch of civil pro* 
cedure only, viz., that relating to revenue 
jurisdiction, is inartistic in legislation and in¬ 
convenient in the administration of justice. 
Such a general provision, when bidden in a 
special Act not often resorted to in practice, is 
apt to be overlooked by pleaders and Judges 
who are seldom concerned in revenue oases. 
JADOW MULJI v. CHHAGAN RAICHAND, 8 B. 
306. 

Special Appeals. 

Sec ACT III OF 1843. 

See ACT XVI OF 1853. 


Special Damage— concluded. 

—See Jurisdiction of Oivk. Courts, id A. 
498=A.W.N. 1888, 205. 


Public way dedicated by Zemindar—Suit by 
him for removal of obstruction'—Speoial injury 
need not be proved —See JURISDICTION OP 
CIVIL Courts. lO A. 553 = a.W.N, 1888, 213. 

See Jurisdiction of Civil court, 3 o. 20 
P.B.. 12 C. 424, 26C. 653 = 3 C.W.N. 551. F.B., 
27 0. 793, 103 P.L.R. X901. 


See Nuisance, 4 P.R. i895. 

See Procession, 18B. 693. 

See Public Right, ll M. 42. 

See Right op Suit—Obstruction to 
PUBLIC high-way. Suits concerning, 
A.W.N. 1881, 3, 5 C.W.N. 286, 9 U. 463, 2 B. 
457. 


Special CommissionerB. 

(1) — Resumption suits — Sudder Dewanny 
Adawalut—Special Commissioners — Ben. Reg. 
Ill of 1828—Procedare—Wasilat.—The Sudder 
DewannyAdawalut at Calcutta, acting asSpecial 
Commissioners under Ben. Reg. Ill of 1828 
in resumption suits, have jurisdiction in a 
summary way to direct payment of wasilat, or 
mesne profits, of lands taken possession of by 
Government for resumption, to'the party entit¬ 
led to the same upon a decree declaring the 
lands not liable to assessment. If the Court is 
uot satisfied with the title of the party claim¬ 
ing the wasilat, the proper course to pursue is 
to direct inquiries to find the party entitled. 
RAJAH LEELANUND SINOHv. THE GOVERN¬ 
MENT OP BENGAL, 1 W.R.P.C. 20 = 9 M.I.A. 
479 = 1 Suther. 538 = 2 Sar. 46. [i?., 2 B.L. 
R.A.G. 114; D., 9 B.H.C.A.O. 7.] 

(2) — Power to sell—Vesting the property in 
the Special Commissioner — Procedure.—The 
Court has no power or jurisdiction whatever— 
inherent or conferred—first, to appoint a Special 
Commissioner for sale of immoveable property ; 
secondly, to vest immoveable property in a 
Special Commissioner ; and, lastly, to empower 
any such Special Commissioner to execute a 
conveyance of such property. ANANDRAO v. 
SITABAI, 10 Bom, L.R. 1176. 

Powers of—See Ben. ACT II of 1869, 8 0. 
397 = 10 O.L R. 419. 

Court not competent to discuss whether Spe¬ 
cial Commissioner in preparing register rightly 
appreciated decision of the Commissioner— See 
Ben. act II OP 1869, s. 25, 22 0. 112. 

Speoial Damage. 

See APPELLATE COURT — OBJECTIONS 
FIRST TAKEN IN APPEAL, 6 B.L.R. App. 73. 

See Defamation, 10 A. 425=A.W.N. 1668, 
157. 

Easement—Private right of way—Obstruction 
—Speoial damage, necessity of—Injunction— 
See Easement, 64 F.B. 1901. 

See injunction—SPECIAL CASES, 10 B. 
390. 

Public thoroughfare, obstruotion to—Speoial 
damage essential for right of suit in Civil Court 


See Right op Suit—Miscellaneous, 71 

P.L.R. 1901 = 33 P.R. 1901. 

Obstruotion to road—Pacts to establish—See 
Right of Way, l lod. Gas..110. 

Right of private way, suit for—special 
damage, proof of, whether necessary — See 
Right op Way, 6 C.W.N. 197. 

Words actionable for per ss—Sae SLANDER, 
3 C.L.R. 181. 

Special Exceptions. 

Assumption of absence of general or spsoial 
eioeptions in a charge for offence—See BURDEN 

OP Proof-Miscellaneous, 4 o. 124=3 

C.L.R 122. 

Special Judge. 

5ee Ben. Act VIII op 1885, ss. 66, 105, 106 
108, 21 0. 621. 

Jurisdiction of special Judge—Judgment not 
res judicata, when—See Ben. ACT VIII OP 
1885, ss 101, 102. oh. X, 22 0. 244. 

Appeal from decision of—See Ben. Act VIII 
OF 1885, s. 104, ol. 2, 17 0. 326. 

See Ben. ACT VIII OP 1885, ss. 104 (2), 105, 

106, 108, 16 0. 696. 

Status of the ryots dealt with in the decision of 
Settlement Officer—Order of—On appeal from 
Settlement Officer’s decision—Second appeal— 
See BEN. ACT VIII OP 1885, ss. 104 (2), 106, 

107, 108, ol. 2. 21 0.776. 

Second appeal—Decision of—On appeal from 
decision of a Revenue officer— See BEN. ACT 
VIII OP 1885, ss. 106, lOS (3), 24 0. 462, P.B= 

1 C.W.N. 294. 

Decision of—Second appeal— See BEN. ACT 
VIII OP 1885. 8. 103, 25 C. 84. 

See Ben. act VIII op 1885, s. 108, ol. (2), 
23 C. 723. 

See BOM. ACT XVII OP 1879, 20 B. 281. 
Revisional powers of special Judge under Bom. 
Act XVII of 1679—See BOM. ACT XVII OP 
1879, 8. 3, ol. M, 14 B. 887. 

Competency of, to vary decree proprio motu— 
unsecured loan, provision for insisting on pay* 
ment of, before redemption—See BOM.. ACT 
XVII OP 1879, ss. 12, 53. 22 B. 620. 
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Special Jud^e—eoncZutled. 

Power of review—BOM. ACT XVII OP 
1879, a. 53,15 B. 650. 

Powers o! reviaion of speoisl Jud$[e — See 
BOM. ACT XVII OP 1879. as. 63. 54, 15 B. 180. 

Bevisional powers of—Withdrawal of suit— 
See BOM. ACT XVII OP 1879, s. 54. 12 B. 684. 

See BOM. ACT XVII OP 1879, s. 74, 19 B. 
116, P. B. 

See APPEAL—Orders, 7 C. W. N. 440. 

See Civ. Pro. Code, 1908, s. 115, 19 B. 286. 

See SUPERINTENDENCE OF HIGH COURT, 
16 B. 347. 

Special Marriage. 

See Act Ill of 1872. 

Special or Second Appeal. 

1. —General. 

2. —ADMISSION OR Rejection of 

Appeal. 

3. —appeals against ORDERS WHEN 

LIE AND WHEN NOT. 

4. —Errors op Law or Procedure. 

5. —Grounds op appeal. 

6. —Practice and Procedure in 

SPECIAL APPEAL. 

7. —Right op Special appeal. 

8. —Small Cause Courts Suits. 

9. —Miscellaneous. 

See Oiv. Pro. Code, 1909, a. 47. 

See OlV. Pro. Code, 1903, as. 100-101. 

See Civ. Pro. Code, 1908, 0- XLI. 

-1.—General. 

{1)— Second appeal^Qeneral Clauses 'Act, I 
o/ 1868. s. 6—Act X of 1877, s. 3.—A right of 
eecond appeal, where it existed prior to Act X 
-of 1877. now exists in the case of any proceed¬ 
ings in executioD which were oommeoced prior 
to, and ware still pendiog oo, the let of 
October 1877. Syud NADIR HOSSEIN v. 
Bissbn Ohand Babsarat, 3C.L.R. 437. 
[R., 18 P.L.R. 1900.] 

(2)— Appeal-Second appeal not open, if first 
appeal not maintainable—Decree on award— 
Sa. 640, 662, 622. Cw.Pro. Code. 1882 (= 53 . 96. 
116, 0. XLI, r. 28, present Code). —When 00 
appeal lies to the Subordinate Judge, a second 
appeal to the High Court doea not lie from bis 
deoision. Where a decree was passed by the 
MuDSlf upon an award, and an appeal was pre¬ 
ferred to Che Sub Judge who set aside the 
decree of the Munslf on the ground that the 
award was bad, and sent the case back for the 
trial of the case on the merits, it was held that 
the award being good and valid, no appeal lay 
to the Sub Judge and no appeal ley to the 
High Court againat his order and the remedy 
lay under e. 622, Civ. Pro> Code. Gamga 
OharanBoyv. Babti Handal, 6 O.V.N. 
Gli. (26 0.141, R.) 

(8)—Rambalpur dietriet —Divieional JudgOt 
eu^lUUe deeieion of — Second appeal whUher 
to the Calcutta High Odurt—Bengal and 


Special or Second /tppea/—continued. 

-1-—General— continued, 

Assam Laws Act (VII 0 / 1905), sch. D—Aci 
II of 1904 before repeal by Act IV of 1906 
— Civ. Pro. Code (Act XIV of 1882), 
s. 584 — Gift — Registration without delivery 
of possession — Validity—Transfer of Property 
Act (IV of 1682), s. 123— Erroneous inter- 
pretation of law by Central Province Courts, 
if binds parties of Calcutta High Court—Gift 
by Hindu female heiress—Suit by reversioner 
to have deed declared void — Cause of action 
—Specific Relief Act (I of 1877J, s. 39 —The 
District of Sambalpur was part of the Central 
Provinces until 16th October, 1905, when it 
was added to the Province of Bengal by procla¬ 
mation. Held that, under Act VII of 1905. an 
appeal preferred on the 21st December, 1905, 
against an appellate deoision of the Divisional 
Judge of Sambalpur of 22od August, 1905, lay 
to the Calcutta High Court, and not to the 
Judicial Commissioner of the Centra! Provinces. 
A second appeal, though not expressly provid¬ 
ed for by Act II of 1904 /which was in force at 
the time this appeal was preferred), lay under 

3 . 581 of the Civ. Pro. Code, the Court of 
the Divisional Judge being a Court subordinate 
to the Calcutta High Court, since Act VII of 
1905 came into operation. Under e. 123 of the 
Transfer of Property Act, a deed of gift, if re¬ 
gistered, is valid, whether accompanied by 
delivery of possession or nob. The fact that 
the Courts of the Central Provinces were errone¬ 
ously of opinion that delivery of possession was 
necessary to give validity to the deed would 
not tender the deed inoperative. When such a 
deed is executed by a Hindu female heiress, a 
cloud is thrown 00 the rights of reversioners, 
so as to give them a cause of action under s. 39, 
Specific Relief Act, to have the deed declared 
null and void as againat them. Balbhadra 
V. MUSST. Bhawani. 11 C.W.N. 956 = 6 C. 
L.J. 233 = 3*0.833. (R.. 34 C. 941 = IIC.W. 
N. 959=6 C.L.J. 237.} 

{i)—First appeal—Decision modifying first 
CourVs decree—Appeal from decision not to 
Chief Court but to Commissioner—Second 
regular appeal—Special appeal. — Where the 
Deputy Commissioner's deoision on appeal 
modified the decree of the first Court on a 
material point, the appeal from such appellate 
decision should be presented to the Commis¬ 
sioner’s Court and not to the Chief Court. 

Sandhi Khan v. Jalaluddin Khan, 23 P. 
R. 1879. 

(6 )—Decree of first Court modified on appeal 
—Second regular appeal to Commissiorser and 
not to Chief Court—Act XVII of 1877, s. 38.— 
Where the first appellate Court has modified 
the decree of the first Court, namely that of 
the muDsif, the party aggrieved should present 
his second appeal not to the Chief Court but 
to the Commissioner under e. 38 of Act XVII 
of 1877. BUTA V. MUSSAMMUT KHEUO, 68 
P. R. 1879. 

(6)— Document, admissibility of—Omission of 
party to appeal against order of remand by 
lower appellau Court.—Tbs omission of a 
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special or Second Appeal —continued. 

- 1 .—General —continued. 

party to prefer an appeal against an order of 
remand passed by a lower appellate Court, 
rejecting a document as being inadmissible in 
evidence, does not preclude him on second 
appeal from contending that the document is 
admissible. KaNTO FBRSHAD HASARI v. 
Jagat Chondra Dutta, 23 C. 335. (14 B. 

232, 12 A. 510, F.) [P.. 5 C.L.J. 47 Note; R.. 
24 C. 725 F. B., U.B.R. (1897-1901) Vol. II, 
310: D., 9C.W.N. 111.] 

(1)—Pleadings —Admission of a document in 
second appeal—Discretion of two Courts not to 
be interfered with in second appeal—Document 
not produced at first hearing, effect of. —Where 
a document is not produced by a party at the 
first hearing of a case and the lower Courts 
refused to admit it on that ground, a Court of 
second appeal ought not to admit it, espeoially 
when the admission of the document in evidence 
would necessitate a fresh trial of the oase. 
JAWALA SAHAI V. ABDUL Ghani, 11 ind. 
Gas. 289. 

(8)—Second appeal preferred on question of 
limitation not raised in Courts 6cfo«>.—Where 
an appeal was preferred on a question of limita¬ 
tion which was not raised in the Courts below, 
held that the appellant had waived his claim 
to raise the plea of limitation (9 B. 535, F.); 
Held,—also that the appellant in order that the 
question of limitation may be dealt with by the 
Appellate Court, must appeal on the whole 
oase. MAUNG SHWE LA V. MAUNG SHWE 

GON, L.B.R. 1893—1900. 839. (6 C. 267, F.). 
[R.,2 L.B.R. 237, U.B.R. 1897—1901, Vol. 
II, p. 443.] 

{9)—Further Appeal—Objection taken for the 
first time — Cause of action—Suit based on non- 
existent cause of action — Novation—Consent of 
parties. — Held that a plea that the suit is based 
on a non-existent cause of action should be taken 
at the first hearing, and that ordinarily a party, 
who has allowed a case to be decided in two 
Courts on the merits, should not be heard to 
raise such a plea as this on further appeal. A 
cause of action cannot be said to have been 
superseded by a new agreement, when the latter 
has not reached the stage of completeness and 
the parties have not finally ooneented to its 
terms. Bhup Singh v. Jiwan SINGH, 2 P.L. 
R. 1911 = 9 Ind. Cas. 385 = 28 P.W.R. 1911. 

(10)— Secondregular appeal—Act IX of 1873, 
s. 5—Reversal “on a point material to the merits 
of the case," meaning of.—In this suit brought 
for proprietary possession of land the main pleas 
urged by the defendant were, among others, 
let, adoption by the deceased, and 2nd, that i 
the deceased duly executed a will leaving his 
nephew heir to the suit lauds. The first Court 
decreed for the defendant on both grounds, but 
the first appellate Court decreed in favour of the 
defendant upon the will, but considered the 
alleged adoption not proved. Its decree was 
also thus in favour of the defendant. On 
appeal to the Chief Court by the plaintiff, 
the question was put before the Full Bench 


Special or Second >4 p/r£A/—continued'. 

-1.—General—confwtted. 

whether the decision cf theCommissioner passed 
upon regular appeal was a decision reversing 
that of the original Court upon a point material 
to "the merits of the case.” Held that the: 
words "on a point material to the merits 
of the case ” mean a difierence of opi¬ 
nion on broad facts alleged by one or the- 
other party to the case, and upon the decision 
of which, in part or whole, the position of one- 
party is substantiated and the other defeated,- 
In this view, the plaintifi had no ground for an 
appeal, for, in point of fact, his position was 
' not materially substantiated by the finding of 
the Commissioner that the defendant was not 
adopted. Mussumuat Rukhan DEVI v. 
JaSWANT Rai. 88 P.R. 1875, F.B. [R., 101 
P.R. 187G.] 

(11) —Cases where second appeal permitted— 
Acquiescence, question of —Seconci appeal.—The- 
question of acquiescence is not question of fact, 
and in a second appeal, the judgment of the 
lower Appellate Court is not final. OaspBRZ. 
v. Kadar Nath Sarbadhikari, 2B C. 738 = 

3 C.W.N. 858. (21 A. 496, P.C.. R.) 

(12) — Second appeal—Costs. —A Second ap¬ 
peal lies as to costs, from an appellate decree. 

8. M. bhugopati Palv. Mahomed aw, 7 
C.W.N. 647. (16 A. 333, ReZ. on.) 

(13) — First Court, decision of—Reversal on 
point material to merits—Second appeal. —As 
it matters materially, as regards enhanoementi. 
under which clause of the Tenancy Act a tenant 
is classed, a judgment of a Deputy Commis¬ 
sioner, reversing the decision of the Court of 
original jurisdiction on such question, is a re¬ 
versal or modification on a point material to 
the merits of the oase, and consequently the - 
Additional Commissioner was bound to hear 
the appeal against such judgment of the 
Deputy Commissioner on the merits, as there - 
is a seoond appeal in such a case. SANDHI v.. 
GANGA ram, 11 P.R. 1876. 

(14) —SpeciaZ appeal —Decision in regular 
appeal—Review of appellate judgment improper¬ 
ly granted--Special appeal. —In aspeoialappeal, 
a decision passed in a regular appeal may be- 
questioned on the ground that there has been 
a substantial error or defect in law in the pro¬ 
cedure or investigation of the case upon the 
merits. [R., 22 W.R. 399.] Although an order- 
granting review cannot be made the subject of 
appeal standing alone, yet the appellate Court 
can take notice of it in special appeal, and if 
the review was improperly granted, can set 
aside the judgment passed in furtherance of' 
such review. Bhyrub Chundeb SDBMAH 
OHOWDHRY V. MADHUERAM SDBMAH, llB. 

L R. 423 P.B.=20 W.R. 84. [Appl., 22W.R. 
183. 23 W.R. 438 = 1 C. 197.] 

(16)— Appeal, second—Question of fact or law- 
— Liability of estate to pay Nankar holders—" 
Quesfion to be decided upon construction of 
documents—Misinterpretation of documetUary 
evidence — Interference on second 
Where a lower appellate Court has misreatl' 
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Speclai or Second Appeal —contiDued. 
- 1. — Geaeral — continued, 

and misinterpreted the dooumentary evidence 
on the reoerd. has misunderstood the real point 
for decision in the case, and its finding on a 
question of fact is based on no evidence at all, 
the Court of second appeal can interfere with 
that finding.—The question as to the obligation 
of an estate to pay Nankar holders which is to 
be decided upon a construction of the docu¬ 
ments before tbe Court, is a mixed question of 
law and fact, INDAR Dawan Singh v. 
Deputy Commissioner, Fyzabad 13 Ind. 
Cas. 629. 

(16) —Custom and usage, proof of—Second 
appeal, ground of—Finding of fact. — In a 
second appeal, the High Court can interfere 
'Where there is no evidence to justify the finding 
of fact arrived at by the lower appellate Court. 

Peary Mohan mukeerjbb v. Jote Kumar 
MUKHERJEB, II C.W.N. 83. [R.. 2 Ind. 

Gas. 96.1 

{VD—Powersofirtterferenceof the Bigh Court 
second appeal — Question of law — Legal 
evidence—‘Suffioient evidence for proving custom 
— Custom — Daughter — Custom excluding a 
daughter from inheritance — Wajib-ul-arz. 
—Where a question arises as to the existence or 
non-existence of a particular custom, and the 
lower appellate Court had acted upon illegal 
evidence or on evidence legally iosufficient to 
establish the alleged custom, tbe question is 
one of law, and the High Court is entitled, on 
second appeal, to consider whether the finding 
is based upon legal and sufficient evidence, 
and if not, to upset the fiudiog (30 A. 311, A. 
W.N. 1908, 112, 5 A.L.J. 456. 4 M.L.T. 109. 
F-). Among Pathaos of Mauza Surseol, a 
daughter is by custom excluded from inheri¬ 
tance. An entry in a Wajib-ul-arz is very 
important evidence as to custom, aud unless 
there is very strong evidence showing that it is 
incorrect, it should be accepted, ShahbAZ 
Khan v. Rahiman, ll lad. Gas. 836. 

(18) —Wtere no second appeal lies—Torts— 
Malicious prosecution—Amount of damages — 
Second appeal.—The question of the amount 
of damages is a question of fact, and it is not 
open to the High Court to interfere in second 
appeal upon each a question. MUSSAMMAT 
DHUMAN V. 8YBD ABDULLA KHAN, 6 A.L.J. 
881 ==31 A. 383-I Ind. Cas. 760. (lOW.R. 
164. 3 O.L.J. 340, R.). 

(19) —Reference lo the High Court of 
Provinces—Question of fact—Second appeal.— 
There can be no reference to the High Court 
of the North-West Provinces where the question 
involved is one of fact and not of law. There 
is no provision of taw for a reference to the 
High Court of an Ajmir case which has been 
decided by a second Court of appeal. Badbuo- 
DIN V. BISMILLAH, 11 lod. Oai. 671. 

(90)—Second appeal—Appeal against order— 
Civ. Pro. Code. s. 33—Lower Appellate Court 
diemissing suit against one of the defendants.— 
Where, in a suit by a purohaser of a pleoe of 
land from the first dsfendant for its reoovery 
tnd for tile removal of a latrine erected there- 
<i(on by the eeoond defendant, the Maaioipal 


Special or Second Appeal — continued. 
- 1.—General — continued. 

Chairman, the appellate Court made an order 
dismissing the suit agaiust tbe second defendant 
on the ground that tbe claim against him was 
for damages and was barred under the Munici pal 
Act, held that there was no second appeal, since 
there was no decree against which a second 
appeal could be preferred, and that tbe appeal 
could neither be entertained as an appeal against 
an order under s. 32. Civ. Pro. Code, since the 
District Judge did not bold that the second 
defendant had been improperly joined and 
direct that he should be excluded from tbe 
suit. SYED ALLI SAHBB v. CHAIRMAN OP 

THE Salem Municipality, 3 M.L.J. 223. 

(21) —Second appeal -Omission to consider 
evidence—Misreading or misconstruing evidence 
—Omission to make specific mention of document 
—Civ.Pro-Code(ActVof\90^).s. \09—Conflict 
of decisions. —There is considerable conflict of 
judicial opinion on tbe point whether a second 
appeal will lie where the lower appellate 
Court omits to consider evidence or misreads, 
or misconstrues evidence. But the omission 
of tbo Court to make specific mention of a 
particular document and tbe statement in it. 
does not amount to a substantial error or defect 
in procedure within tbe meaning of s. lOO of 
the Coda of Civil Procedure. DiBAKAR NaG 

V. Mrittunjoy Bhattacharya, 13 Ind. 
Cae. 493. 

(22) — Misreading of evidence—Review — No 
evidence. —A misreading or misconception of 
evidence is not a ground for interference in 
second appeal. The remedy in such a case is 
by an application for review of judgment. (10 

W. R. 222, 1 O.L.J. 232, R. andF.\ 17 I.A. 122 

= 18 0. 23. 14 I.A. 101 = 14 C. 940. 16I.A. 233 
= 17 C. 291, 19 I.A. 1-iy C. 249, 21 I.A. 30 
= 21C. 504. R.; 20 B. 753. 30 C. 207, 33 C. 200, 
D.) If, however, there is no evidence in support 
of the finding of the Subordinate Court, tho 
Court of second appeal would be entitled to 
interfere. ANANDA Ghanura BEN v. PAR- 
BATI Nath Sen. 4 C.L.J, 198. (17I.A. G5 = 

17 C. 875, h'.) [R.. 9 C.L.J. 623 = 1 Ind. Cas. 
530.] 

(23) Execution—Appeal from orders—Second 
appeal—Chola Nagpur—Landlord and Tenant 
Procedure Act (I of 1979, B.C.), s. 14i—Act V 
of 1903, iB.C.) 3. 41.—Under Act I (B.C.) of 
1879, as amended by Act V. (B.C.) of 1903, no 
second appeal lies from an order passed in exe¬ 
cution. Ra.ta Issue Lal sinoh v. Pathoo 
SARU SINGH. 10 C.W.N. 284=33 C. 378. 

Rules for tbe Admission of Special Appeals— 
Privy Council circular dated 27(b January 
1872, 17 W.R. H. C. Rul. and Ors p. 3. 

Special Appeals, 14 W.R.H.G. Rules, p. 11. 

Second appeal—Question of fact—Whether 
can be raised for the first time— See ACT XX 
OP 1663, 8. 14, 7 M.L.T. 311 = 6 Ind. Oas. 684. 

Determination of question whether there is 
a garden—Seoood appeal—Res BEN. ACT XI 
OP 1859. s. 87, 7 lod. Caa- 913. 

See Ben. Act V op 1675, s. 40, 31 C. 935. 
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Special or Second /Appeal—continued. 

- 1 .—General—cowtintttfi. 


Special or Second /Ippeal—oontinued. -> 
-!•—General—conlinMed. 


Whether question of law can for the first 
time be allowed to be raised in second appeal— 
See Ben. act VI op 1076. s. 10, ll C.W.N. 
1127. 


See BEN ACT I OF 1879, 27 C. 508, P. B.= 
4 C.W.N. 333. 

See Ben. Act VIII of 1885. 15 C. 107. 

Nature of tenancy—Question of law—Second 
appeal—See BEN. ACT VIII OF 1885, s. 7. 
7 Ind. Cas. 785. 

Leaving important evidence out of account 
whether amounts to question of law for a 
second appeal—Sec BEN. ACT VIII OP 1885. 
8. 29, 33 C. 200. 

Proceeding under s. 105. B. T. Act—Second 
appeal—See BEN. AcT VIII OF 1805, ss. 38. 
105. ol. (4). 9 Ind. Cas. 493. 

Misunderstanding documents— Question of 
law—Second appeal—Sec BEN- ACT VIII OP 
1885. 8. 50, 13 C.L.J, 418*15 C. W. N. 752. 

Landlord’s application for assessment of fair 
and equitable rent—Sec Ben. Act VIII OF 
1885, ss. 103 A. 105, 106 A. 109 A. 33 C. 832, 

Second appeal where Court of first appeal 
wrongly excluded evidence—Error of law—See 
Ben. ACT VIII OF 1885, SB. 104 (2) and 107.11. 
0. W. N. 1028. 


In cases under ss. 105. 106, Bengal Tenancy 
Act—See BEN. ACT VIII OP 1885. ss. 105. 106. 
9 C. L. J. 574=4 Ind, Cas. 62. 

See Ben. ACT VIII of 1885. ss. 105. 106. 
28 C. 471 = 5 C. W. N. 798. 


A decision of the Special Judge, on appeal 
from the decision of a Settlement Officer on an 
application by the landlord under s. 105 ( 1 ) 
holding that DO case was made out for eo- 
hancement of rent is not subject to second 
appeal—See Ben. act VIII of 1885. ss. 105. 
109 (3), 4 C. L. J. 138 = 33 C. 837. 

act,VIII OF 1885. ss. 106, 108 (3), 


Decision of question relating to interest in 
and as between conflicting parties—Second ap- 

act VIII OP 1885. 8. 163. 

8 Ind. Cas. 824. 


Maintainability of—By mortgagee against ai 
order refusing to set aside a rent-sale of pro 
petty comprised in his mortgage-See Ben 
act VIII OP 1886. s. 153. 1 0 L J. 454. 


Right of appeal when a co-sbarer sues for his 
share of rent and makes bis other co-sharers 
parties to the suit—See Ben. Act VIII OF 1886, 
8. 163, 13 C.W.N. 793=4 Ind. Cas. 20. 


Suit for rent—Defendant contesting plaintifi’s 
ownership as to all the lands-Question as to 
amount of annual rent payable raised by deci¬ 
sion—Appeal against decree lies—See BEN. ACT 
VIII OP 1885, 8. 153, 8 C.L.J. 519. 

Suit for rent valued at Rs. 99—Award of da¬ 
mages under s. 186-A—Bengal Tenancy Act— 
Second appeal—See BEN, ACT VllI OP 1885. 
£s. 163, 186-A, 9 Ind. Cas. 806. 


Order under s. 173, B.T. Act—Second appe4l 
—See Ben. act VllI op 1885, s. 173, 1 Ind. 
Cas. 279. 




poinG oi law 

can be taken for the first time in—See BOM, 
ACT XVII OF 1879, ss. 7 and 12, 3 S-L.R. 
106=4 Ind. Cas. 599. 

^ Right to rent of land—Land Suit—Right q£ 
bocond appeal on questions of fact—See Bur'. 
act XVII OP 1876, ss. 2 (5), 30. 3 L.B.R. 90. 

Burma Courts ACT (XVII of 1875), second 
appeal under— Limitation — See BuR. ACT 

XVII OP 1875. s. 27, 10 0. 946. 

Application for partition—Decision of Deputy 
Commissioner—Appeal to Commissioner—Se¬ 
cond appeal to High Court—See C. P. ACT 

XVIII OF 1881. S3. 22, 136-H. 9 Ind. Oas. 202 
—13 C.L.J. 412. 

Question of law arising upon facts found— 
Second appeal—See O.P. ACT IX OPiaSS.ss^ 
3. 43 (2). 6 Ind. Cas. 76. 

Suit for rent—Claim of third party set up— 
Second appeal—See C. P. ACT XI OF 1898, s, 
01 (6). 14 C.P.L.R. 31. 


See MAD. Act VIII op 1865, s. 69, 10 M. 

L. J. 398. 

Second appeal from District Judge’s deoisioa 
on appeal from Forest Settlement Officer—See 
Mad. act XXI of 1882. s. lO, ll M. 309, F.B. 

Powers of appellate Court—See Mad. ACT 
I OF 1908. 8 .6, 20M.L.J. 528 = 8M.L.T. 135= 

M. W.N. 1910, 331 = 7 Ind. Cas. 74, 

’i' 

Suit for recovery of fees under the Excise 
Act—Relief for compensation joined-Not euter- 
tainable by the Assistant Colleotor—No appeal 
lies—See U. P. Act 11 OF 1901, 8.177, 3 A.L.J. 
802“A.W.N. 1906, 314. 

Suit for arrears of rent—Tenant denying, 
relation of landlord and tenant—Question of 
proprietary title—Right of second appeal to 
District Judge— See U. P. Act II OP 1901, s. 
177, sch. IV, 6 A.L.J. 128 = A.W.N. 1908, 69. 

Decision in ejectment euit—Second appeal— 
See U. P. Act II of 1901, s. 182, 8 Ind. Cas. 
529. 

Objection as to want of stamp cannot be 
taken for the first time in second appeal— See 
AWARD, 10 C.L.J. 41 = 2 Ind. Cas. 414=37 0. 
63 = 14 C.W.N. 75. 

Second appeal decided on facts—Application 
for review—See Oiv. Pro. Code, 1908, ss. 14 
161, & O. 47, r. 1 , 6 A.L.J. 979 =4 Ind. Oas. 
809=32 A. 71. 

Farther appeal treated as revision—See OlV. 
PRO. CODE. 1908, a. 20, 96 P.L.R. 1909=106 
P.W.R. 1909. 

Coats, order as to—Second appeal against 
order as to costs—Discretionary power of Ooutt. 
jurisdiction to interfere with—See OlV. 

CODE, 1908, a. 35, 0- XX. v 6 (3), a. 100. n 

O.C. 62. 
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Special or Secoa^ Mppeai—contioued. 

- i.—General — continued. 

Cosbe, Coucb's power to give and apportion— 
Discretionary power of Court, second appeal 
against—Grounds of second appeal, parti¬ 
culars to be observed in drawing up—See CtV. 
Pro. Code, 1908, s. 35^0. XX. t. 6.(3), a. 100, 
6 0.C. 39. 

Small Cause suit—Order in execution—Only 
one appeal—No right of second appeal— 
Civ. Pro. code, 1908, s. 42. (1911) 2 M.W.N. 
535. 

Setting aside sale—Fraud—Material irregu¬ 
larity—Change in the law—Second appeal— 
Effect—SeeCiv. Pro. Code, 1908. s?. 47,104, 
O. XXI, rr. 90, 92. 0. 43, r. 1, cl., (j) 9 Ind.Cas. 
135. 

Payment tc decree-holder before date of sale 
—Frapd in conduct or publication of sale— 
Second appeal—See Civ. Fro. CODE, 1908, 
9. 47, 0. XXI, r. 90. 10 Ind. Cas. 625. 

Application under ss. 244, 311, Civ. Pro. Code 
—Second appeal—See Civ. Pro. Code, s. 47. 
b.,XXI. r. 90, 8. 104. 0, XLIIl, t. 1, 2 Ind. 
Gas. 983. 

Second appeal against order setting aside 
order grantiog review— See CiV. PRO. CODE, 
1908, 8. 114, 0. XLVII, rr. 1, 4. 6 G.L.J. 225. 

^ Second appeal—Making decree in favour of 
party not made party in lower appellate Court 
—Power of Court—See CiV. PRO. CODE, 1903, 
8. 154,0. XLI, r. 33, 9 Ind. Gas. 815. 

. Grounds of second appeal—Misconstruction 
of document—Portion of evidence being in writ¬ 
ing and Judge mistaking the meaning of it— 
Effect—See Oiv. Puo. Code, 1908, O.I. t. 13, 
O. XXI, r. 63, 8. 99, 9 G.L.J. 623 = 1 Ind. Cas. 
680. 

Finding of fact—Petition for mutation 
reciting a gilt—Evidonoe of gift disbelieved— 
Petition lor mutation not amounting to a gift 
—Question not a question of construction — 
Bee Oiv. Pro. Code, 1908, O. II, rr. 3, 6, 4 
A.L.J. 121-A.W.N. 1907. 30=29 A. 267. 

Misjoinder of causes of action, objection as 
to, raised in—Procedure-See Civ.PRO. CODE, 
1908. 0. II. rr. 3, 6. 7, 2 C.L.J. 602. 

Question of jurisdiction and important point 
of law allowed to be taken for the first time in 
second appeal—See Giv. Pro. CODE, 190S, 
0. IX. r. 13, 6 Ind. Cas. 625 = 12 C.L.J. 53. 

Subordinate Court erroneously exercieing 
jurisdiction by rejecting documents that onghc 
to have been received—Power of High Court in 
second appeal—See Civ. Pro. Code. 1908. 
O. XIII, rr. (I) 2. a. 100, 12 O.W.N. 312=8 
O.L.J. 147. 

Personal decree against mort^oi—Direotion 
to pay in instalments—Judicial disoretion— 
gMond appeal—S m Civ. Pro. Code. 1908, 
O. XX, 1.11 A 0. XXXIV. t.6.16 O.W.N. 1088. 


Special or Secontf Appeal —oontiaued. 

-1.—General —continued. 

Order under 0. 21, r. 92, Civ, Pro. Code— 
Second appeal—See Civ. Pro. Code, 1903, 
O. XXI, r. 89, s. 47, 13 C.L.J. 467. 

Application to set aside sale—Dismissal- 
Second appeal —See CiV. PRO. CODE, 1903. 

O. XXI, r. 90. 8 Ind. Cas. 883=9 M.L.T. 171. 

Objectioas as to limitation, not allowed to be 
taken for the first time, in second appeal—See 
Civ. Pro. Code, 1908, 0, XXVI, rr, 13, 14, 
8. 100, 31 M. 540 = 5 M.L.T. 222- 

Finding of lower Courts that document not 
proved — Interference io second appeal —See 
Civ, Pro. Code, 1908, 0. XLI, r. 22 ,8 a.L J. 
1297. 

A second appeal lies against a decree on an 
award not agreed to by all the parties —See 
CIV. Pro, Code, 1908. sch. 11 , rr, 1, 10, 9 C. 
W.N. 873. 

Plaintiff partly interested in property in suit 
—Setting up exclusive right—Consent of co- 
sharers given in second appeal—Bight to decree 
—See Co-SHAREBS—G eneral, 9 Ind. Cas. 
487. 

Suit for recovery of profits of mouza wrongly 
appropriated by co-sharer—Small Cause nature 
—under s. 586 of the Civ. Pro. Code. 1882 —See 
CO-SHARERS-SUIT BY CO-SHARERS. 6 C. 
234 = 7 C.L.R. 9i. 

Against order about costs, maintainability of 
—See COSTS—Sl-BCIAL CASES. 8 O.C. 251. 

Court-fee paid must cover all relief claimed 
—Second appeal by one of several appellants— 

{ Ground of appeal going to whole of respondent's 
1 decree—Court-fee —See Court-Pees, 15 A. ll2 
' =A.W.N. 1892, 248. 

, Appeal to lower appellate Court by respond¬ 
ent in High Court insufficiently stamped— 
Procedure — See Court-FeeS ACT, 1870, 
89.10, 12, A.W.N. 1905,280 = 2 A.L.J. 839, 

P. B.=28 A. 270. 

efustom—Finding in favour of existence of 
custom based upon illegal or legally insuffi¬ 
cient evidence—Question of law—High Court 
entitled in second appeal to consider validity of 
finding— See Custom, A.W.N. 1908, 112 = 6 

A. L.J. 456 = 4 M.L.T. 169=30 A. 311. 

Custom, whether established—High Court 
can go into the question in second appeal— 
See Custom, 3 lud. Cas. 558. 

Relief granted on further appeal which was 
not asked for in lower Court —See CUSTOMS 
—Punjab—ALIENATION, 83 P.L.R. 1909. 

Plea given up in the lower appellate Court 
cannot be retaken before the Chief Court —See 
OusTOMs—P unjab—ALIENATION. 88 P.W. 

B. 1911. 

See Damages—Damages, suits for, 9 C. 
116=12 O.L.B. 89. 

Point not raised in the pleadings nor in the 
appeals not to be considered— See EQUITABLE 
MORTGAGB, 4 L.B.R. 371. 
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Special or Second 4ppea/—continued. 

-1. —Ganeral— 

Offioial records — ErideotUry value — In- 

Court expressing opinion as to sufficiency of 
evidence—Pleader declining to call further 
evidence—Whether objection can be raised in 

losuffiaiency of evidence 

C. L,R, 13 

challenged 

32. cl3?(3rand (6) lofn^cfs^^ias^ ''' 

Finding of fact based on evidence cannot be 
disturbea in second appeal—See Evidenor 
act. 1872. a. 32 (5). 8 Ind. Gas. 728. 

Error of law—Boundary dispute—Omission 

ftL^nTn' ‘'»P°S‘‘^Phia»l Survey 

Map in evidence—See EVIDENCE ACT 1872 
9. 36, 11 aW.N. 230 = 9 C.L.J. 455. ’ 

Erroneous reason as to applicability of s 90 
Evidence Act-loterference in second appeal 
—See Evidence Act, 1872, ss. 130. 90. 15 

Practice—Objections not taken in the grounds 

5^S^T. Government. 

Delay in presenting second appeal—dia- 
missal -Power of High Court to extend time 
^r payment-See High Court. JuRlSDic 
TiON OF-Madras, 4 M.L.T. 

Plea that plaint does not disclose a cause 
af.n f J whether may be raised in second 

Sr 922^^^ Hindu Law—alienation, 8 A. 

^ °° misconception of 

can be accepted 

r AW appeal—See HiSdu 

Law-Guardianship, 4N.l,R. 20. 

Appellant in second appeal cannot relv on 
faTe'^P^® °! abandoned before lower appel- 
ind Oa“ 79^“ LAW-PAETITIoSf 6 

Property whether really or nominally 
See“HVi^?T“®r“°” fact-Second appeal- 

MENxlTlnd 

Power to allow fresb evidence to be given in 
second appeal—See Hindu Law — Revbr- 
SIGNER, 6 Ind. Cas. 666. 

Question of mixed law and fact, whether 
T il,;® 1“ second appeal—See Hindu 

® 3 = 5 Ind. 


Special or Second Appeal—ooatinned. 

‘ —General —confint*ed. 

Objection as to jurisdiction, whether may be 
taken for the first time in seoond appeal—See 

Question whether grantees were tenants— 

^®m M Killajat Estates, 15 

C.W.N. 266 = 9 Ind. Cas. 394 = 38 C. 278. 

Question of permanent tenancy, if could be 
raised in seoond appeal for the first time—See 
ijANDJiORD AND TENANT—EJECTMENT 9 
C.L.J. 467-1 lad. Cas. 112. ' 

P’inding as to adverse possession whether 
may be disturbed in seoond appeal—See LAND- 

P Tenant—EJECTMENT. 8 A.L.J. 

Both parties giving evidence—Question of 
OHMS ID second appeal—See Landlord and 
?rS12J’ relationship op Landlord and 

Tenant, 3 ind. Cas. 431, 

Finding of fact—Sufficiency or insufficienoy 
of evidence—No ground of interference— 
Practice—See LANDLORD and Tenant- 

Transfeb op tenant’s interest, 9 Ind. 
Cas. 427, 

Practice—Contentions covered by the plead¬ 
ings. issues and grounds of appeal, whether 
can be raised if they had been abandoned by 
the vakil in the lower Courts—See LANDLORD 

2l3^19ll ® 

Tenant’s right to transfer material and right 

to occupy—Evidence—Custom—High Court’s 

power to interfere—See LANDLORD AND TEN¬ 
ANT-MISCELLANEOUS, 4 Ind. Cas. 304. 

Objection as to want of notice or cause of 
action can be allowed for the first time in second 
appeal-SeeLEASB—G eneral, 5 Ind. Cas. 

o36. 

Question of law urged for the first time in 
^cond appeal—Validity—Ffieot upon costs— 

3 Ind. Cas. 202 = 14 

C.W.N. 141. 

Contention not raised in the written state¬ 
ment, nor found in the issues—Right of rais¬ 
ing It in appeal —Practice—See LEASE- 
GENERAL, 6 M.L.T. 220 = 19 M.L.J. 208. 

Limitation—Abandonment of plea—Consent 

—Revival in appeal — Sec LIMITATION — 

Question of Limitation, 19 M. 4i6. 


Question of waiver may be raised in seoond 

appeal—S m INSTALMENT Decree. 6 ind 
Gas. 138. 


Power ol Court of second appeal to deal with 
Question not specified in memoraaduin of 
appeal Plea of limitation-Second appeal 
Vn/J? Sambalpur Court—See LIMITATION ACT, 

=6“c;£lr37’=‘3®,“b“j4l“ 

i8f“ awlN^fsT 

« 7 ?T® ^jR^TATION ACT, 1908, art. 110, i 0. 

W.Ne 606a 
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Special or Second Appeal —continued. 

-1.—Oenet&l—conttntMd. 

Death of respondent—Application by appel* 
lant for substitution of hairs—Civ. Pro. Oode, 
as. 682 and 587—See Limitation act, 1908, 
art. 176, 11 C.W.N. 1100=6 C.L.J. 716 = 34 
• 0 . 1020 . 

Limitation for bringing represontetives of a 
■deceased person on record—See Limitation 
ACT, 1908, arts. 181, 176,16 M.L.J. 476 = 1 M. 
L.T. 348 = 29 M. 629. 

Whether a sale by a guardian was for benefit 
of minors is a question that oan be gone into 
•on—See Mahombdan Law—ALIENATION, 

4 C.L.J. 485 = 11 C.W N. 71 = 34 0. 36, 

Finding as to state of mind of a person at 
the time when he performed a certain aot. e g., 
executing a deed of gift —Finding of fact— 
Second appeal — See Mahoaiedan LAW — 
■GIFTS, 8 A.L.J. 1154. 

Second appeal—Suit cannot be changed in— 
See Mortgage—Sale of mortgaged 
PROPERTY, lOB. 461, P.C. = 18 I.A. 66. 

See NOTICE, 13 C. 3. 

Finding of fact as to a direction on a will 
—Liability to be reviewed—See NUNCUPATIVE 
Will, 5 N.L.R. 85 = 8 lad. Cas. 59. 

Objection to the addition of party as co* 
plaintifi—Second appeal to High Court—See 
Parties to suit—General, 7 0. 148. 

Plaint—Amendment in second appeal—See 
Plaint—AMENDMENT of plaint, 6 Ind. 
Cas. 543. 

Amendment of plaint—When allowed—See 
Plaint—AMENDMENT op plaint, 7 M.L T. 
326=6 Ind. Cas. 28S. 

Amendment when may be allowed iu second 
appeal — See PLAINT—AMENDMENT OF 
PEiAINT, 9 Ind. Cas. 774. 

Powers of Oommissioner, Kamaon division 
-Second appeal—See PoaSBBSlON—ADVERSE 
POSSEBSION, 3 Ind. Cas. 8. 

Fre*emption suit—Further appeal—Jurisdio* 
lion—Value during pendency of suit—See 
PRE-EMPTION—GENERAL, 68 P.W.R. 1912. 

Legal effect of transaction ignored by parties 
and the Judges in lower Courts—Bights of 
appellants to press the view in second appeal— 

See Pre-emption—Miscellaneous, 6 N L. 
R. 76=6 Ind. Cas. B34. 

No first appeal against respondent—Whether 
■decree oan be passed against him in seoond 
appeal—See REGISTRATION ACT. 1908, s. 17. 
13 O.W.N. 625. 

Ground not raised in lower Courts or in 
memo, of appeal cannot be raised lor the first 
time is arguments in Chief Court— See Begis* 
NATION AOT, 1900,8. 17,6 Ind. Cae. 661-47 
P.W.R. 1910. 

0. IX-43 


Special or Second .dppeal— continued. 

— 1.— General— concluded. 

Plea of res judicata whether can be taken in 
second appeal—See RES JUDICATA—Gene¬ 
ral. 5 Ind. Cas. 294. 

Evidence, disre gard of—Finding of fact—See 
Res Judicata—Parties, l‘l C.W.N. 380. 

See REVIEW— Jurisdiction to review, 
9 W.R. 471. 

High Court bound to accept findings of fact 
in second appeal—See Right op Occupancy 
—GENERAL. 9 Ind. Cas. 456. 

Addition of a party to the suit in—Direction 
given for— See ROAD, 5 M.L.T. 225, 

In cases of sanction to prosecute —See SANC¬ 
TION to prosecute, 17 M.L.J. 266, P.B.= 
2 M.L.T, 239 = 30 M. 332. 

Question as to the weight which the lower 
appellate Court should have given to certain 
documents, or that the lower appellate Court 
misunderstood the result of first Court’s local 
investigation, is no ground of second appeal 
—Sec ST. 21 AND 25 VlC.,Cfl. 104, s. 15, 13 
C.W.N. 105 = 4 Ind. Cas. 329. 

—lies against decision of the lower appel¬ 
late Court to act under s. 11 of Act VII of 1887 
—See SUITS Valuation act, 1887, s. ii, 15 
M.L.J. 497. 

Concurrent findings of three Courts on ques¬ 
tion of fact—High Court will not interfere in 
second appeal—See TRANSFER OF PROPER¬ 
TY ACT. 1882, s. 59, 13 C.W N.40 = 3 Ind, Cas. 
309, 

Suit embracing two or more distinct subjects 
—Value for Court-fees and for appeal—Right 
of further appeal—See VALUATION of Suits, 
41 P.R. 1910'-65 P.W.R. 1910 = 6 Ind. Cas. 
715 = 50 P.L.R. 1910. 

2.—Admiaaion or Rejection of Appeal. 

(D—Civ. Pro. Code, 1882, ss. 54, 551, 543. 
582, 584,685—Second appeals not falling within 
s. 684—Dufy of Judge to determine and reject 
•“Rejection of secorid appeals — Grour^s to be 
stated.—Per Edge, C.J. :—S. 685, Civ.^ Pro. 
Code, is a positive prohibition by the Legis¬ 
lature to the Courts which are bound to act 
under the Code against admitting, as second 
appeals, appeals from appellate decrees wbiohdo 
not come under s. 684, Civ. Pro. Code. It is the 
duty of the Judge to see, when a memorandum 
of appeal from an appellate decree is presented to 
him for admission, that the appellant does not, 
through inadvertence or otherwise, seek to ob¬ 
tain admission of an appeal by stating in his 
memorandum of appeal one of the grounds men¬ 
tioned in a. 684, when such ground plainly does 
not arise. The Judge in suob a case is entitled 
to dismiss the appeal summarily. He should 
not send up the case for a Bench under s. 551, 
Civ. Pro. Code, wbioh seotiou applies only to 
caees in whioh the memorandum of app^ has 
; been admittedandtheappealbae beenregiatered. 
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Special or Second <4ppea/—coDtioaed. 

-2.—Admission or Rejection of Appeal 

—concluded. 

Per Aikman,J :—A memorandum of appeal may 
be rejected under s. 543, Civ. Pro. Code, if it is 
not drawn up iu the manner prescribed by law, 
and it may also be rejected on any of the 
grounds set forth in s. 54. read with s. 582, Civ. 
Pro. Code. But whether rejected under s. 543, or 
under s. 54, the reasons for the rejection ought 
to be recorded. li the grounds set forth in the 
memorandum of appeal were such as could 
not by any chance coma within any of the 
clauses of s 584, it would be the duty of the 
Court to reject it, because in such cases it 
would appear from the statement in the 
memorandum that the appeal would be barred 
by the prohibition in s. 585. It has been the 
practice of the High Court of Allahabad to allow 
questions regarding ihe construction of docu¬ 
ments to be raised in second appeals, though 
it is difficult to say under which clause of s. 584, 
such questions would fall. Unless it appears 
from the statement in the memorandum of 
appeal, taken by itself that a second appeal 
does not lie, it is doubtful whether a second 
appeal can be summarily rejected under cl. (a) 
of.s. 64read withs 582, Civ. Pro. Code. When 
it is necessary to refer to the judgment appealed 
against to see whether a second appeal will lie, 
it would be better in such a case to fix a date 
under s. 551, Civ. Pro. Code, for bearing the 
appellant or hispleader before throwing out the 
appeal. RuDR PRASAD v. Baunath, 15 A. 
367 = A,W.N. 1893,115. 30 A.290 = A.W. 

N. 1908, 109 = 5 A.L.J. 584.] 

(2)—Suif to recover lands—Title by purchase 
•^Oral evidence whether sufficient when uncor¬ 
roborated by documentary evidence.—Plaintiffs 
sued for the recovery of certain lands on an 
alleged title by purchase. The first appellate 
Court dismissed the suit on the ground that 
the kobala relied on by them was not proved, 
and that, without any documentary evidence 
to corroborate the oral testimony of the plaint¬ 
iffs’ witnesses, the lower appellate Court could 
not be satisfied of the justice of their claim. 
The High Court refused to interfere with the 
finding of the lower appellate Court which was 
one of fact upon a legal ground The lower 
appellate Court bad rightly held that the 
depositions of the plaintiffs' witnesses as to 
their possession uncorroborated as they were 
by any documentary evidence of title generally 
available to parties really having possessory 
interest in the land, could not have the effect 
of establishing the truth of the statements of 
the plaintiffs. Troylukhonath Ghosb v 

ND130 KOOMAR ROY, 10 W.R. 204. 

See Review—Jurisdiction to review, 

14 W.R. 438. 

-3.—Appeals against orders when lie and 

when not. 

(1)— Special appeal allowed—Act XXIII of 
1861. ss. 6, 6, dismissal of appeal under— 
Special appeal. —There is a special appeal from 


Special or Second Appeal—couiinuoi. 

-3.—Appeals against orders when lie and 

when not—Continued. 

an order dismissing an appeal under ss. 5 and 
6, Act XXIII of 1861. INDUE OHUNDBB 
BAHOO V. WOOZBBR ADI EHAN, 7 W.R. 836. 

(2) —Cross-decrees—Act VIII of 1859, s. 209 

—Special appeal from ex parte decisions.— 
Where A applies to have a decree held by his 
son against B set off as oross-deorao uuder 
8. 209, Act VIII of 1859, on the ground that 
his son held benam% for him, held the parties to 
the decrees are not the sa^e in any possible 
sense. A special appeal lies from an ex parte- 
decision passed by an appellate Court id 
regular appeal. TARA GHAND GHOSE v. 
ANAND Chandra Chowdhry, 2 B.L.R. A.C. 
110=10 W.R. *50. [P., 20 W.R. 402 ; AppU 

3 0. 228; R., 6 B.H.C. A.C. 161, 8 P.R. 1871, 
9 A. 36.] ' 

(3) — Ex parte decree of loioer appellate 

Courf—Second appeal. —A second appeal lies- 
from an ex parte di^croe of a lower appellate 
Court. MARUTI VaLAD UMAJI V. VITHU, 
16 B. 117. ^ 

(4) —El parte decree—Special appeal.—A, 
special appeal lies from an ex parte decision 
passed by an appellate Court in regular appeal. 
PARAN CHUNDER GHOSE V. CHUKKUN LALD 
Roy, 20 W R. 402. 

(5) —Regular appeal—Ex parte appellate 
decree—Si^eciai appeal.—A special appeal lUa- 
from a decision given ex parte in regular appeal 
against the respondent. RAMSHBT BaCHA- 
SBET V. BALKRISBNA ABABHAT, 6 B.H.C.A.C. 
161, [Appl., 3 C. 228 ; R.. 20 W.R. 402, 8 A.' 
354, P.B.]. 

• [6)—Act XII of 1881 (A7.IV.P. Renf Act), 
s. 191—Decree of Diafricf Judge on appeal from 
appellate decree of Collector—Appeal to High- 
Court. —An appeal lies to the High Court from, 
the decree of a District Judge passed on appeal 
from an appellate decree of a Collector. JAI 
RAM V. DULARI Chand, 3 A. 309, F. B.=A. 
W.N. 1883, 147. 

(7)—Ex parte decree under Act X of 1859— 
Order rejecting application to set aside —Special 
appeal —Dis^niesaf of such application for de¬ 
fault—Second application not entertainable>— 
The effect of s. 13, Act VI of 1862 of the Bengal 
Council, is to place decrees of the Collector’s 
Courts passed ex parte on the same footing as 
decrees of the Civil Courts passed under the 
same oircumstances ; for, the section allows an 
appeal to the Court to which appeals against tfa» 
decision of the Court passing the order would lie, 
in the same way as is allowed by s. 119 of Act 
Vin of 1859, and that brings the matter under 
the general provisions of appeals and of special 
appeals to the High Court; and, consequently, a 
special appeal will lie in such a case. There is 
no provision in the procedure laid down under 
Act X of 1859 for the entertainment of a second 
application praying that an esc parts decree be 
set aside when a previous application for th» 
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Special or Second Appea/>~contiDued. 

-3.—Appeals against orders when lie and 

when not— continued. 

same purpose has been .dismissed foe default. 
'SUDEIBOODDBENV. HUKONATH SEIN, 8 W.R. 
87. 

(6)—CitJ. Pro. Code, Act VUI of 1859, 
ss. S46, 347—Special appeal—Bejection of 
application for re-admisston of appeal dismissed 
for default.—^hore an application foe the re* 
admiesion of an appeal diemissed foe default 
was rejected, a special appeal lay from the 
order rejecting the application, if it was illegal. 
The mere filing of a vakalatnama is not appear¬ 
ing in person or by pleader. MUSSUMAT 
Bibee Haloo v. Mussumat atwaro. 7 W. 
R. 81. [F., 11 C.L.R. 537 ; iJ., 7 A. 538 = A. 

W.N. 1886, 144,] 

(9) Civ. Pro. Code, Act VIII of 1859, ss. 346, 
Zil—Dismissal of appeal for non-appearance— 
Order refusing re-admission of appeal under 
s. 347— Special appeal from order .—a special 
appeal is admissible from an order of a lower 
appellate Court rojeoting an application, under 
6 . 347 of Act Vlll of 1859, for the re-admission 
of an appeal dismissed foe non-appearance of 
the party or pleader, if such appeal raises pleas 
which justify the High Court in interfering 
with a discretionary order. The lower appellate 
Court having dismissed an appeal under s. 346 
of the Giv. Pro. Code, the appellant applied 
for its re-admission on the ground that though 
he was present in the Court be bad not beard 
ibe call when the appeal was taken up and 
that bis pleader who bad been engaged in 
another Court at the time of the call bad put i 
in an appearance within five minutes- The 
appellate Court summarily rejected the applica¬ 
tion. The High Court, in remanding the 
application for proper inquiry and consideration. 
held that the grounds on which the application 
was made oectainly deserved to be inquired 
into and considered by the lower appellate Court. 
JALL 8INOH V. ZaHURIA. 6 N.W.P. 222. 
F.B. 

• (10)—Acl VIII of 1859, s. 346, order under, 
dismissing! regular appeal for non-appearance 
of appellant or pleaaer—Special appeal. —A 
special appeal lies to the High Court from an 
order passed under s. 346 of Act, VIII of 1659 
dismissing a tegular appeal foe Don appearaoce 
of the appellant either in person or by a 
pleader. Chinnappa Ohetti v. Nadakaja 
P lLliAl, 6 M.H.0. 1. (8 M.H.O. 109, commsnl- 
«d on). 

(11)— Special appeal — Execution of decree 
— ‘Regular appeal"—Term explained.—The 
word '* regular appeal" meane nothing more 
than a general ordinary appeal, aa appeal lying 
on every ground of error, whether ol fact or of 
law, and should not be oonfined to appeals 
. from a decree Hence a special appeal lies from 
a regular appeal in matters relating to the exe- 
oatioD of decree. BAOUBAI v. Kazk BATAD 
NIZMUCDIM. 6 B.H.O.A.O. 808. 

(18)—TVifsMM abeeonding to avoid eummont— 
Order of Ctmrl fining wUneee—Appeal—Act 


Speclat or Second Appeal— continued. 

-3.—Appeals against orders when lie and' 

when not—conlinued. 

XIX of 1853, s. 23, repeal of, by Act X of 1861. 
—By the words of s. 365 of Act VIII of 1859, 
the Legislature intended to give the person 
aggrieved by any order of a Civil Court impos¬ 
ing a fine on him as a punishment foe keeping 
out of the way in order to avoid service of 
summons to attend as a wilness, the right to 
appeal from such order.—The Court bad the 
power to inflict a fine upon a person (or abscond¬ 
ing or keeping out of the way to avoid his 
being summoned as a witness, only under Act 
XIX of 1353. Such a fine could only have 
been inflicted under the provisions of s. 28 of Act 
XIX of 1853, and the provisions of that section 
having been repealed, as to proceedings under 
Act VIII of 1859, by Act X of 18G1, the Judge 
has no longer power to icflicta fine in such a 

case. Gujadhub Pershad Narain Singh 
v. JUQDEO NARAIN, 10 W.R. 233. 

(131— Act VIII of 1959. ss. 229, iZi—Enquiry 
—Mitcellanous appeal.—^heto the Court below 
has held an enquiry under s. 229 of the Giv. 
Pro. Code, Act VIII of 1859, and a regular 
appeal lies to the High Court under s. 331, 
the case is not one that the High Court can 
entertain and determine as a miscellaneous 
appeal, GOOROO DOSS ROY v. PUNCHANUN 
BOSE. 9 W.R. 337, 

(14) —PofiftcttZ Agent's decision in regular 
appeal —Special appeal.—k special appeal lies 
against the decision of a Political Agent passed 
in regular appeal. NILOWA v. FAKIRAI'PA, 6 
B.H.C.A.C. 73. [R., 7 B.L.R. 452.] 

(15) —ilef YIIl of 1853, ss. 257, 2G9. 372— 
XXIII of 1861, ss. 11, 44—Special appeal — 
Order in execution. —Under s. 11, Act XXIII 
of 1861, a special appeal will lie from a decision 
passed in appeal from an order relating to the 
execution of a decree. A special appeal will not 
lie from an order under b. 257, Civ. Pro. 
Code, 1859, confirmiog a sale in execution of 
decree. Mahoued Hossein v. SHEIKH 
APZULALi. B.L.R. Sup. Vol. App. 1 = W.R. 
F.B. SS^Harsh 296 = 2 Hay 293. 

(16) — Special or second appeal—Orders subject 
or not to appeal—Order on ajjtlication for 
revival of suit—Act LIII o/ 1860, 5. 2—Cir. 
Pro. Code, 1859, s. 378.—The Zillah Judge 
reversed a decree in the plaintifi's favour on 
the ground that the suit was barred by the 
peri^ of limitation prescribed by s. 80, Act X 
ol 1859; subsequently to this decree, Act LIII 
of 1860 came into operation, which, by ss. 1 
and 30, provided that suits for causes of actions 
which had accrued before tbe 1st of August, 
1859, might be instituted within two years 
from that day ; and by s. 2 that suits or appeals 
dismissed on the ground that they bad not 
been commenced within the period prescribed by 
the Act of 1669 might be revived. The Zillah 
Judge rejected an application ondec the Act 
of 1860 to revive the suit. Held that this was 
not an application for a "review of judgment" 
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Special or Secona Appeal— continued. 

-3.—Appeals against orders when He and 

when not— continued. 

Avitbin Si 378 of Act VIII of 1859. as to which 
the order of the Court was final ; but, being 
for the revival of a suit under the provisions of 
the latter law. his order was the subject of an 
appeal. BUNGSHEEDHUR MONDUL v. PUD- 
DOLOCHUNROY, Marsh 38 = W.R. F.B. 11 
= 1 Ind. Jur. O.S. 5«1 Hay 90. 

(17)— Confirmation of sale—Deposit of land¬ 
lord's fee—Sale certificate, application tor — 
Limitation—Civ. Pro. Code, 1882, s. 244 (=47 
present Code) — Appeal — Second appeal.— 
There is no limitation for an application to 
deposit landlord’s fee as prescribed by the 
Bengal Tenancy Act and for confirmation of 
the sale and the granting of the sale certificate. 
An order upon such an application may be re¬ 
garded as one under s. 244, cl. (c), Civ. Pro. 
Code, and, as such, an appeal and a second 
appeal would lie. Krishna Chandra Dutt 

V. ANDKUD Chandra Chuckebbutty, 6 C. 

W. N. 190. 

(10)— Second appeal disallowed —5t/ccssston 
Ci'.rti^cate Act, ss. 19, 26— Appeal from order 
of District Court under s. 26.—S. 26 of the 
Succession Certificate Act confers on the Dis¬ 
trict Court the same appellate jurisdiction over 
an order of an inferior Court as is conferred by 
s, 19 on the High Court over the order of a 
District Court. There is no provision in the 
Act for a second appeal in any case. SUBBA 
Raov. Palani andi Pillai, 17 M. 167=4 
M.L.J. 72. 

(19) —Costs— Discretion— Second appeal .— 
An order as to costs is purely discretionary 
with the lower Court. No second appeal will 
lie in regard to costs alone, where such discre¬ 
tion has been exercised. FUTEEK Parooee 
V. Mohendbr Nath Mozoomdar. i C. 885 
= 25 W.R. 226. [F., 12 0. 179; R., 6 0.0. 52.] 

(20) —Ciu. Pro. Code, s. i92—Appeal from 
appftcotion.—No second appeal lies from an 
application under s. 492 of the Civ. Pro. Code, 
1882, RAMCHUNDRA V. JANARDHAN, 4 
Bom. L.R. 138. 

(21) — Application for review—Special appeal, 
—An appeal which has been preferred to the 
Judge was withdrawn the next day through 
another pleader. Subsequently au application 
was made to the Judge to have the appeal 
restored to the file, on the ground that the 
second pleader had no authority from his client 
to withdraw the appeal. The Judge refused to 
interfere. Hefd that the order was one passed 
on an application for review of the former 
order and therefore no special appeal lay from 
the second order. Further, as the only ground 
upon which the Judge was asked to proceed 
was a petition from the appellant said to have 
been sent to her vakil by post; the Judge 
could not be directed to take any further aotion 
in the matter. MODHOOMUTTY DebiA v. 
Bhunput Singh, 18 W.R. 167. 


Special or Second Appeal— continued. 

-3.—Appeals against orders when lie and 

when not— continued. 

(O)—Order granting review of judgment, no 
second appeal from—Civ, Pro. Co*,- 1882, 
s. 629.—No second appeal lies against an order, 
under s- 629 of the Civ. Pro. Code, granting a 
review of judgment. THAN SlNGH v. CHUN- 
DUN Singh, ll C- 296. 

(23) —Ss. 591, 629, Civ. Pro. Code, 1882— 
Order setting aside order granting review, 
second appeal from, —A second appeal does not 
lie to the High (Ilourt from an order setting 
aside an order granting review. S. 691, Civ. 
Pro, Code, permits but one appeal. Kanti 
Chunder Mookerjbe V. Saligram, 24 0. 
319. [F , 6 C.L.J. 225.] See also IMAM EUX v. 
Mahadeo Gope, 24 C. 319 note. 

(24) —Civ. Pro. Code, ss. 688, 629—Or*r 
granting revieio, no second appeal lies from.— 
8-588 does not allow a second appeal against 
an order under s. 629 since such ao order is not 
itself a decree. Papayya v, CHBLAMAYYA, 
12 M. 125. (11 C. 296, F.). 

(25) —Ss. 244, 588, Ciu. Pro. Code, 1892— 
Order passed on any question, subsequent to on 

order absolute for /oreefosure of mortgaged pro- 
perty — Second appeal.—knj question arising 
as to an order absolute for foreolosure of 
mortgaged property, after such order has been 
made, not being one relating to the execution 
of a decree within the meaning ofs. 244. Otv. 
Pro. Code, a second appeal from an order dis¬ 
posing of such a question does not lie. TARA 
PADOGhosE V. KAMINI. DaSSI, 29 C. 644. (26 
0. 133, R.) [F.. 6 0.0.114.] 

(26) —^cfVIII 0/1869 (B.C.), s. 102 —Special 
appeal—Title—Conflict of claims not between 
parties—Special appeal—Suit dismissed against 
non-appealing defendant — Jurisdiction,— 
special appeal lies under s. 102, Act VIII of 
1669 (B.G.), in a case where the contention 
(if any) as to title is not between the parties to 
the suit, nor is there any conflict of olaims 
between them. It is very doubtful whether 
the High Court, after deciding that no special 
appeal lies, could at all consider whether the 
lower appellate Court was justified in dismiss¬ 
ing the suit as against the defendant against 
whom the Munsiff has given a joint decree, 
but who had not appealed to the Judge. 
SRISTBEDHUR CHUCKERBUTTY V. KOONJO 

Behary Biswab, 18 W.R. 261. 

(27) —Speciof appeal—Decision on question of 
title—Title—Suit for Rent Act VIII (B.C.) of 
1869, s. 102.—In a suit foe rent, in which the 
sum claimed was less than Rs. 100, the defend¬ 
ant pleaded that the plaintifl had ceased to 
have any interest in the land, and the suit was 
dismissed. There was no finding as between 
the plaintifis and any other person claiming 
title to the land. Held that a special appeal 
to the High Court was barred by s. 102, Act 
VIII (B.O.) of 1869. DONZBLI v. TBKAN 
Nodap, a C.L.R. 558. (23 W.R. 227, 21 W.R. 
36, 0. and F.) [F., 9 C.L.R. 86, 7 0. 380.] 
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(28) — Second appeal from order of Special 
Judge—8s, 105, 106, 108, Bengal Tenancy Act, 
1685.—A second appeal does not lie from an 
order of a Special Judge as to the standard of 
measurement of lands, to the High Court, such 
order not being a decision in a case under 
s. 106, Bengal Tenancy Act. Narohary Jana 
V. HABI CHABAN PBAMANICK, 26 G. S66 . 
(25 C. 34, 24 C. 462. D ). 

(29) -~Acf X of 1859—Acf XXII of 1872—Act 
legalizing suits entertained without jurisdiction 
passed subsequent to decision—Whether special 
appeal Hes in such a case.—A suit under Act X 
of 1859 instituted in a Court not competent to 
receive the plaint, had been dismissed by 
the lower appellate Court. Act XXII of 1872 
which was passed subsequently declared that 
certain officers who had erroneously exercised 
a jurisdiction they did not possess, should not, 
therefore, be deemed not to have bad jurisdic¬ 
tion. The plaintifl who preferred a special 
appeal after (he passing of the Act, contended 
that the decision of the Court of first instance 
was no longer illegal and without jurisdiction, 
and that the lower appellate Court should 
decide the suit on its merits. Held {per Turner, 
J.) that the special appellant should have insti¬ 
tuted a fresh suit, as a new law passed since the 
decision of a suit cannot make that decision 
wrong, which was, and still is, in reference to 
the law then in force eight, and that although 
a Court may decide after further consideration, 
that a previous interpretation of the law which 
had been acted on in a former case was errone¬ 
ous, this alteration is no ground foe reviewing 
oases already decided ; and that, consequently, 
the special appeal should be dismissed. Seld 
{per Spankie, J.) that the special appeal should 
be allowed, the decision appealed against being 
contrary to the law in force at the time the 
special appeal was instituted, which law the 
Court was bound to enforce. BULDEO v. 
Luchmun, 8 H.W.P, 106. [R., 6N.W.P. 153, 
P.B.] 

(30) —Act XXm of 1361. 3 , 35—Remedy of 
auction purchaser —Special appeal from order 
setting aside sale—Review.—The High Court 
has no jurisdiction to entertain a special appeal 
from an order of a Zillab Jndge. setting aside 
a sale, nor can it set aside bis order under s. 35 
of Act XXltl of 1861, as void for want of 
jurisdiction. The only remedy which is open 
to the auction purchaser (the special appellant 
in the oaeo), is to apply for a review of judg¬ 
ment of the Zillah Judge. Baohoo NaTH 
BIMQKV. TOODATSINQH, S H.W.P. 19. 

(31) —Oiw. Pro. Code, s. ^67—Irregularity in 
conducting sale—Sale confirmed bp lower Court 
and first appellate Court—No special appeal— 
Where a defendant oomplains, ancler s. 367, 
Oit.Pro. Code, of irregularity in oonduoting the 
■ale ol bis lands taksn in execution of a decree 
against him, and the sale is oonflnned by the 
Orart of first iostanoe and the order is affirmed 


Special or Second Appeal —continued. 
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on appeal by the Civil Judge, a special appeal 
to the High Court does not lie. VARADBA 
Reddi V. Venkata Subba reddi, 5 M.H. 
C. 213. 

(32)— Act VIII of 1859, s. 257, order under, 
confirming sale in execution—Special appeal— 
Act XXIII of 1961, s. 35— Nigh Court, when 
can interfere.—Where, under s. 257 of Act VIII 
of 1859, an order has been passed confirming a 
sale of immoveable property made in execution 
of a decree, no special appeal will lie from that 
order. The appellant in this case, relying on 
the Full Bench ruling in 6 W.H. Mis. 77, con¬ 
tended that the High Court can interfere under 
s. 35 of Act XXIII of 1861 wfaenevee a subor¬ 
dinate Court exercises a jurisdiction which it 
had not or goes beyond its jurisdiction, But 
the High Court held tha.t the case did nob fall 
within the view of the above PullBench ruling, 
inasmuch as in this case the Judge certainly 
bad jurisdiction which ho had lawfully exercised 
and never exceeded. He might have taken a 
wrong view of the case, but be cannot therefore 
be taken to have gone beyond the jurisdiction 
vested in him by law. ABDOOn KUBEEM v. 
OOGHUN LAL. 6 W.R, Mis. 119. Uppr,, 9 
W.R. 218, P.B.j 

{33)—Execution sale—Objections by judgment- 
debtor disallowed — Appeal—Civ. Fro. Code, 
1859, s. 257.—Where, on the disallowance by 
a Civil Court of the objections preferred by a 
judgment-debtor to the attachment and sale of 
certain immoveable property in execution of a 
decree against him, the judgment-debtor pre¬ 
ferred an appeal against the order without 
expressly objecting to the confirmation of sale, 
held that the Judge was entitled to deal with 
the appeal as an appeal against the sale which 
had taken place before the appeal was prefer¬ 
red, and as if it were an appeal against the 
order confirming the sale. The appeal should 
not be dealt with as if it were one under s. 257 
of Act VIII of 1859, and so. no further appeal 
lay to the High Court. SONAMONBE DOSSIA 
v. MoTEE Singe, 14 W.R. 383. 

(34) —Civ. Pro. Code, s. 588—Order refus¬ 

ing to set aside sale. —An order refusing to 
set aside an execution sale falls under s. 568, 
Civ. Pro. Code, and is appealable, but no 
second appeal lies against an order passed in 
appeal under that section, even though the 
decree-holder himself may be the purchaser. 
DAIVA NAYAOAM PlEiEAI V. RANOASAMY 
AITAR, 19 H. 29 = 5 H.L.T. 1S3. [F.. 28 C. 4 

-5 O.W.N, 124.] 

(35) —S. 588, Civ. Pro. Code, 1882—Applu 
cation by judgment-debtor to have sale in 
execution of decree set aside—Second appeal — 
Material irregularity alleged.—On a prelimi¬ 
nary objeotion being taken at the beating of 
an appeal, that, having regard to the provisions 
of B. 588 of the Code of Civil Procedure, no 
second appeal lay from the order passed in 
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appeal by a District Judge on the application of 
a judgment^debtor to have an execution-sale sot 
aiiide on the ground of material irregularity, 
JirZd, that no second appeal lay to the High 
Court. GOPI KOBRI V. GOPI LAL, 21 C.799. 
(9 C. 656, jR.) [B., 1 O.C. 186.] 

(36) —Orderin execution of a decree. —Under 
Act VIII of 1859, there was no special appeal 
from orders passed in execution of a decree. 
ANONYMOUS, 1 Ind. JUP. O.S. 50. ANONY¬ 
MOUS, 1 Ind. Jur. O.S. 68. But there is now 
since the passing of Act XXIll of 1861. See 

Mahomed hossein v. afzul ally. b.L.r. 

Sup. Yol. Ap. 1 = Marsh 296=W.R F.B. 83 = 
2 Hay. 293 ; Baqurai v. NizmuDDIN. 6 B.H. 
C.A.C. 205. Virasamy Mudali V. Manon- 

MANY AMMAL. VENKATA BALAKRISHNA 
CHETTI V. VIJIARAQHUNADHA VALAJI 

Krishna Gopaler. 4M.H.C. 32. 

(37) _S3.244.311.312,588, Ciu.Pro.Code, 1882 

—Mere allegation of fraud—Second appeal.— 
A mete allegation of fraud, in an application 
under s. 311, without any attempt to substan¬ 
tiate it, is not enough to bring the case under 
s. 244, and cannot give a right of second 
appeal. UMAKANTA Roy V. DINO NATH 
SANYAL. 28 C. 4=6 C.W.N. 124. (18 C. 422. 

22 0. 802, 19 M. 29, F.; 4 C.W.N. 538. D.) 
[D., 31 0. 385]. 

(38) —CttJ. Pro. Code. Act VIIT of 1859, s. 354 
—Order of remand —Special appeal. —Special 
appeal did not lie from an order of remand 
under s. 354 of the Code. COLLECTOR OF AGRA 
V. BULJEETA. 3 Agra 368=AgraF.B. Ed., 
1874, 161. 

(39) — Order dismissing suif for default of 

appearance not a decree and not appealable — 
S. 2, Civ. Pro. Code, 1882—Remand.—An 
order dismissing a suit for default of appearance, 
is not a decree, as defined in s. 2, Civ. Pro. 
Code, 1862. Consequently neither an appeal 
nor a second appeal lies from such an order. 
(23 C. 115, 827, 22 M. 221. R.). In setting 
aside such an order of the Court of first 
inetance, the lower appellate Court acta with¬ 
out jurisdiction. The lower appellate Court 
cannot also, by remanding the case to the first 
Court, direct it to proceed to try it. AMBITO 
LAL MUKEBJEE V. RAM CHANDRA ROY, 29 
C. 60. [R., 127 P.R. 1907, P.B. = 5i P.W R. 

1907]. 

^ 40 ) —Refusal to restore suit dismissed for 
default-‘Dismissal of appeal from order refus¬ 
ing restoration—No second appeal. —A second 
appeal does not lie from an order dismissing an 
appeal preferred against an order refusing to 
restore a suit dismissed for default under s. 102, 
Civ. Pro. Code. 1882. BalARAM y. MULLA, 
5 C.P.L.R. 81. 

(41)—VIII of 1859, 8. Appeal dis¬ 
missed for default—Order refusing to re-admit 
—Special appeal.—kn appeal having been dis¬ 
missed for default of prosecution, the Commis¬ 
sioner refused to re-admit it under s. 347 of Act 
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VIII of 1859. Held that no special appeal lay 
from the order of the Commissioner, ALLUM. 
DEEN V. MUSSUMATE BUDDEE, 32 P.R. 
1869. 

(42) — Appeal dismissed for default — Order 
refusing re-admission—Special appeal, —Where 
a priucipal Sudder Ameen dismisses an appeal 
for default and the Judge refuses to re admit 
the appeal, no special appeal lies to the High 
Court from the order of the Judge. The appli¬ 
cation for re-admission should be made to tbo 
principal Sadder Ameen and not to the Judge, 
KiSTO PERSAD DUTT y. MR. T. A. COWIB. 
W.R. 1864. 315. 

(43) —Special appeal — Order refusing to 
admit regular appeal —Ltmifafton.—A special 
appeal did not lie against an order of the Judge 
refusing to admit a regular appeal presented 
after the expiration of the time provided for 
preferring appeals. MUSSAMUT PHOOLHARBE 

V. Baboo Bisheshu Pershad, 3 Agra 301. 

(44) — Appeal—Limitation— Sufficient cause 
—Appeal against order .—As against the order of 
a Judge declariogthat sufficient cause had not 
been shown for presenting an appeal from an 
ex parte judgment of a Deputy Collector after 
time, no special appeal lies. Such an order is 
not a decision in appeal. ROGHOONATH 

Singh v. roy Mohun Lal Mitter, 7 W.R. 
296. 

(46)—.4ce X of 1877, ss. 244. 588 and 622— 
Second appeal. —8. 586 provides that the deci¬ 
sion of the appellate Court from orders under 
s. 244 shall be final; so that, even, if the ap¬ 
pellate Court makes an erroneous order inpoint 
of law, no second appeal lies to the High 
Court. Nor can the High Court interfere, 
under s. 622, in this matter as the appellate 
Court had jurisdiction to hear the appeal, 
SURYAVAPBASAKA RAU V. VAISYA SANNYA- 
SIBAZU, 1 M. 401. 

See Ben. act VIII op 1885, ss. 104 (2), 106, 
107, 108, ol. 2, 21 C. 776. 

See BEN. ACT VIII OF 1886, ss. 106, 108 (3), 
24 C. 462, P.B.=1 C.W.N. 294. 

See Ben. ACT VIII OF 1886, ss. 106,108 (3), 
oh. X, 22 C. 477. 

See Ben. act VIII OP 1885, s. 153, 27 0. 
484=4 C.W.N. 269, 28 0. 116. 

-4.—Errors of Law or Procedure. 

(1)—Act XIV 0 / 1859, s. 15—Suit under — 
Appeal-Act XXm of 1861 —Interference by 3^ 
Court. —No appeal lies, under s. 26, Act XXm 
of 1861, from an order or decision passed in a 
suit instituted under s. 15, Act XIV of 19^®; 
But, where an appeal bad been preferred and 
no objection taken by the opposite side and the 
appeal allowed, held that the High Court oocud 
not interfere. HURDYAL SiNGH v. KUNHYA 

LALL, 19 W.R. 247. 
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——I.—Errors of Law or Prosedore^^outd. 

(2)— Civ.Pro. Code, s.58i~Second appeal — 
Grounds impugning findings of fact.—Seldby the 
Pull Bench (Petheram, C.J., dissen^inj).—It is 
competent foe the High Court to entertain pleas 
in second appeal which impeach the findings of 
fact recorded b; the lower appellate Court, on 
the ground that such fiudings are conjectural, 
that they ignore the evidence, and that the 
Court has given no reasons for the conclusions 
at which it arrived. Where a lower appellate 
Court has drawn strained or unreasonable con- 
olusioQS from the evidence, or has discredited 
or disbelieved witnesses or documentary proof 
upon capricious or unsustainable grounds, or 
has perversely interpreted or shut its eyes to 
proved facts, or has stated nointelligible reasons 
for arriving at its findings of facts, the High 
Court may taka nocioe of all such matters in 
second appeal. (9 C. 309,10 C. 932 and 11 C.L. 
B. 104, B.). Per Petheram, C.J.—The High 
Court is not at liberty, in second appeal, to 
look into the evidence in the cause, for the 
purpose of ascertaining whether the lower 
Courts have found the facts correctly, for. no 
question of fact is included among the grounds 
of appeal allowed under s. 684. And it would ' 
seem to be the intention of the Legislature that 
in small causes the findings of the lower Courts 
on questions of fact should be absolutely final. 
The expression “specified Uw” in s. 564 (a) 
means the statute Uw, and the expression, 
** usage having the force of law '* in the same 
clause means the common or customary 
law of the country or community. Clause (o) 
is confined to cases in which the lower appellate 
Courts have either misconstrued a statute or a 
written document, or have come to a wrong 
conclusion as to what is the customary law 
of the country or community with reference 
to questions at issue between the parties. 
Clause (b) oan only refer to mistakes in Uw. 
Probably it wasinteuded to meet cases in which 
the lower Courts had treated the question as 
one of fact, when it was really one of law ; it 
does not extend the operation of ol. (a), and is 
inoluded in it. “ Procedure ” in cl. (c) means 
the process followed by Courts in the trial of 
oases whioh come before them. It cannot be 
held to include the mental process by which a 
Judge or Jury come to a conolusion ou a ques¬ 
tion ol faot. Per Mahmood, J.—Q. 574 of the 
Oiv. Pro. Code, was intended to guard against 
such failure of justice as might arise from the 
defective or arbitrary exercise of the extensive 
powers possessed by the Court of first appeal in 
oases which, with reference to their nature, 
would be proper snbjeote of seooad appeal; and 
A judgment of the first appellate Court which 
ialls short of the due oomplianoe with the 
various clauses of s. 574, is essentially defeotive, 
and suob defeet could properly be made the 
aubjeot of complaint in second appeal within the 
pnrview of s. 584. (2 A.W.N. 104 and 168, A,), 
^e word '* procedure *' la s. 684 (c) most 
andacslood in its most general eense, aa tnclnd- 
ing an Ihe rules contained in the Oiv. Pro. 


Special or Second /l/>pea/—continued. 

-4.—Errors of Law or Procedure— contd. 

Code, oc any other law regulating the investi¬ 
gation of cases by the Civil Courts. Wben 
the Court of first appeal, after having entered 
into the merits of the case, has considered 
the evidence and adjudicated upcu the merits 
in the manner required by s. 574, the mere 
circumstance that the couclusious at which 
the Court has arrived ar^ erroneous, or opposed 
to the weight of evidence, will not justify 
interference in second appeal, even though 
such conclusions proceed upon an improper 
conceptioa of the exact ofiect and bearing of 
the case upon the merit.s. On the other hand, 
where the Court of first appeal, while adjudicat¬ 
ing with due compliance with the provisions of 
s. 574, arrives at conclusions upon the merits 
ignoring any steps essential tor justifying 
those conclusions, or where such conclusions 
are based upon evidence inadmissible by law, oc 
proceed upon an erroneous view of the legal 
effect of any material part of the evidence,'or 
are arrived at under a mi.sconception either of 
the rules of evidence or of any other law, such 
conclusions, though they purport to be distinct 
findings of fact, would lay the judgment of the 
lower appellate Court open to second appeal 
under cl. (c) of s. 5S4, so loog as the error is sub¬ 
stantial enough to have possibly affected the 
justice of the case upou the merits. NjVATII 
SiNou V. Bhikki Singh, 7 a. 649, F.B.-A. 
W.N, 1889, 151. [Ouerruled, 18 C. 23. P.C.= 
17 I.A, 122 ; 20 C. 93. P-C.; Diss., 10 A.W.N* 
196 ; B-. 7 A. 765,F.B.. 6 A-W.N. IGG.] 

(3)— Costs—Ground for special appeal. —It is 
very far a matter of discretion how costs are to 
be awarded \ and the question a? to how costs 
have been awarded is not, as a matter of right, 
a point for special appeal. Beer PbrSHAD 
v. DOORGA PEBSH.4D, W.R. 1864, 215 

{i)—Appeal from portion of decree relating to 
cosU.—UcH, in conformity with a Puli Bench 
ruling of the late Sudder Couci, that a special 
appeal lies from the order of the lower Courts 
in matters relating to costs, and that there is 
nothing in the law limiting or taking away the 
right to appeal specially from that part of a 
decree which relates to costs in any case where 
any legal ground for special appeal is shown to 
exist. AssA Ram v. Kashmeeree D&ss, 
Agra, F.B . 90=»Ed. 1874. 68. 

[5) —-Costs—Improper exercise of discretion — 
Appeal — Special appeal. —If a Court should 
award costa to the losing party it might bean 
improper exercise of discretion against which a 
regular appeal would lie ; but it would not be 
a matter ol special appeal, unless it should be 
held contrary to law to award costs under any 
oiroumstanoes to the losing party. If costs 
should be allowed contrary to law, it would be 
a subject of special appaaf. Haeizulda v. 
JAMSHEDJI, 4 B.H.O. A C. 41. [F., 8 B.H-C. 
A.C. 100, 1 C. 385=25 W.R 266.] 

(6) — Appellate Court—Diseretionary power 
wider e. 7 of Act IX of 1873—Objection to 
wrong exercise of discretion, urged in special 
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appeal. —Tfae power given to the Court in a. 7 
of Act IX of 1873 of confirming a decision upon 
the perusal of the judgment appealed against, 
and the memorandum of appeal, and hearing 
the appellant, is a very large one, and one which 
should be sparingly and cautiously exercised in 
cases where interests in land are concerned. In 
cases where the facts are few and simple, as for 
instance, in cases of the nature of those cogniz¬ 
able in Courts of Bmall Causes, the power might 
be more freely exerci.«ed. But the exercise of 
the discretion otherwise than in accordance 
with the views above expressed, is not an error 
which the Chief Court can correct in special 
appeal. AHMED KHAN V. BEBRAM, 91 P.R. 
1877. 

(7)— Costs—Pleaders' fees — Regular and 
special appeals. —A special appeal is not admis¬ 
sible on a matter of costs unless the order of 
the lower Court be contrary to the provisions 
laid down in some Act or Regulation ; nor is a 
regular appeal permissible when there has been 
a bona fide exercise of discretion by the lower 
Court. DESAJI Lakhmaji v. Bhavanidas 
NarOTAMDAS. 8 B.H.C. A.C. 100. [R., 1 C. 

385 = 25 W.R. 226. 3 B. 202, 16 B. 241.] 

t8)—Bearing of appeal before date fixed — 
Pleaders present at hearing.—The deciding of an 
appeal posted for bearing to the 14th December, 
on the 12th when the pleaders were present, is 
no such defect in procedure as to render it 
necessary for the High Court to interfere in 
special appeal. MUSSUMAT HUKEEMUNISSA 
V. MUSSUMAT Bibee muckdoonum, 1 W.R. 
246. 

(9) —Special or second appeal—Other errors 
of law or procedure—Erroneous order as to 
costs.—The Court below gave the plaintifi a 
decree in a suit for mesne profits for such an 
amount as should be ascertained to be due, and 
ordered that the plaintifi should have his costs 
on the amount claimed. Beld that this consti¬ 
tuted no ground of speoial appeal, but that the 
remedy of the defendant was by application to 
the Court below to amend the order. Bhug- 
GOBAN CHUNDER GHOSE V. SHUMBHOO 
ChunDER GHOSE, Harsh, 503. 

(10) — Suit for damages—Nominal damages 
awarded — Costs .—In a suit for damages, the 
lower appellate Court, holding that it was a 
case for nominal damages, gave the plaintifi a 
decree for 4 annas, but declared him liable for 
the defendant’s costs in the appellate and the 
first Court, which amounted to Bs. 21, on the 
ground that the suit, though not contrary to 
law, was clearly a vexatious one, inasmuch as 
the plaintiff had already prosecuted the defend¬ 
ant criminally, and caused him to be fined. 
Held that when costs were awarded upon such 
an erroneous principle, interference in special 
appeal was rendered necessary. MaHBKDRO 
NATH MOJOOMDAB V. FOTTICK PAROOE, 
24 W.R. 319. 


Special or Second /Ippetfi—continued. 
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(11)— Question of costs—Special appeal — 
Illegal exercise of jurisdiction. —This special 
appeal came before the High Court on a question 
of costs alone and the High Court said that, as 
a general rule, such an appeal would not lie on 
a question relating to costs atone, espeoially 
when, as in this case, the speoial appellant has 
not shown that the Court had exercised its 
discretion illegally or contrary to any rule 
having the force of law. ACHUMBIT SiNGB 
V. KUNHYA LAL MOHAJUN, 7 W.R. 208. 

{1%—Jurisdiction—Civil and Revenue Courts 
—Special appeal—Objection as to jurisdiction— 
Costs. —Plaintifi btougbt a suit in the Civil 
Court in respect of a matter over which the 
Revenue Court had exclusive jurisdiction. 
The suit was heard and determined by the 
Court of first instance and its decree was 
affirmed in appeal to the District Judge- Beld 
that it was open to the original plaintifi, in 
special appeal to take the objection that the 
Courts below had proceeded without juris¬ 
diction, although it was the plaintifi himself 
that selected bis forum. [R., 23 B. 22], In 
the above-mentioned case, the appellant al« 
though be succeeded, was ordered to pay all the 
costs of the suit to the respondent, because it 
was the appellant himself that originally 
selected the wrong Court. BHAI TbIMBAE^ 
v. Tomu Valad Kutdr, 2 B.H.C. 192. 

(13)—Act VIII of 1859, s. 13 —Intervenw 
made a party to sutf— Objection in sptfcsflf 
appeal. —Under s. 78, Act VIII of 1869, in a 
suit for rent, an intervenor should not be mads 
a party to the suit, unless he is entitled to or 
claims to be entitled to any share or interest in 
the amount of rent sued for. But if he is made 
a party without any objection on the part of 
the plaintifi in the Court of first instance, it is 
too late to take that objection in special appeal. 
LUCHMEE DHUR PATTUCK V. RUGHOOBUB 
SlBGH, 24 W.R. 286. 

{XA)—Delay in taking steps to summon w»f* 
nesses—Refusal to issne summonses—Subsian^ 
tial error in procedure—Special appeal.— Where 
the Courts below refused to issue fresh 
mouses to the plaintiff’s witnesses as he han 
delayed asking the Court to issue its process 
within a reasonable time, held that he was not 
entitled to come up in speoial appeal and a» 
the High Court to compel the lower Courts w 
condone his carelessness and indifference to his 
own interests. BRO.TO LALIi MOOKBRJEB v» 
AUGHORE LaLL GHOSAL, 28 W.R. 71- 

(15)— Order for payment of decree by 
ments without providing for interest or 
agreed upon on default — Discretion% Ar^vary 
exercise of —Civ. Pro. Code, 1869, s.: 194.^ 
When the lower Courts ordered the decree w 
paid by instalments which were hardly ai^' 
oient even to cover the interest and did. n 
provide for the interest and penalty 
in case of default. Beld that they W 
exercised the discretion vested in them by s* l • 
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Act VIII oi, 1859, arbitrarily aod without 
due caution, aod their order could beioterfered 
with and set aside oq special appeal. Bahoo 
Bur GOBIND'v. Hubkho, 1 Agra il6. 

(16)— Act VIII of 1859, s, 194—-Jnaialmcni- 
dtcree — Costs.—Where the Court awarded 
^aymeot of the debt due to a creditor in such a 
manner as, so far from effectually securing its 
payment even within a period of twenty years, 
fails to provide for the payment of the interest 
intermediately accruing thereon, held that the 
powers vested in the Courts under s, 194. Civ. 
Pro. Code of 1859, had not been properly 
exercised aad that the disavowal of the credi* 
tot’s coats by the lower Court without assigning 
any reason was contrary to the usual practice. 

Nowab Jafree Begum V. ahmed Hossein 
Khan, 1 Agra 270. 


(17J—Suit for enhancement—Plainli^'so7on 
witnesaea giving adverae evidence—Befusal by 
lower Court lo permit amendment of plaint — 
Discretion of lower Court.—la this suit for 
enhanced rent, the defeudants did not appear, 
hut the plaintiffs’ witnesses having themselves 
deposed to the village being a ghatwallee one, 
the lower Courts held that the plaintiffs’ suit 
must fail, they having claimed to enhance the 
rent on the village as consisting wholly of mal 
][ands, and an application to amend the plaint 
was refused. Seld that the lower Courts were 
right. The plaintiffs sued for enhanced rent 
on all the assessable lands of the village calling 
them rnal lands; and, on the face ol the evidence 
given by their own witnesses, the case could 
not have proceeded in the form in which it was 
made and the matter of allowing amendment 
of the plaint being within the discretion of the 
lower Court, its refusal to permit the amend* 
mont could cot, by itself, form a ground for 
Ipogial appoal. MESSRS. H. WATSON & CO. v. 
Hidhoio Pigwab. 10 W.R. 87. 


(10)—Sttif based on ownership—Qualified ad- 
wieaionofp^intiff’epoeeession^Dutif of Couri 
to try gueeiion of posstMion.—This suit was ia- 
•Utntod by tho plaintifi as owner ol certain pro¬ 
perty. The defeodanis admitted in their written 
Matemeot ^hat thepiaintifi was in posseasioo ol 
the disputed share till the year 1268, though 
they qualified that admission by stating that 
this poBsesaioD was held in the capacity of Zur- 
^peshgeedar or mortgagee. The High Court 
held that the lower appellate Oonrt was wrong 
in not having tried the qoeetion of possession of 
the property. If, on enquiry, it be found that 
the plaintiff was in possession a* AD owner and 
not as a Zur-i peshgeedar, the bare fact of anoh 
BMaeseion having extended over a period soffi- 
^ent to bar any claim on beh^f of the defend- 
mta for eeoovery would be tof^ieot to give the 
» title to be maln^d^ in poasMeioa 
Jte disputed propeetyi^ The Oonrt 

Mgm renieaded tlip w to the lowgt^^ppel- 

e.ix-48 
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deemed just and proper under the circumstan¬ 
ces of the case. GOPAL ROY v. TekABT Roy. 
8 ff.R. 333. 

(19) —Appellate Court reversing Judgment with¬ 
out giving reason. —The order of the appellate 
Court reversing tho judgment of the lower Court 
without giving reasons for differing as to fads, 
is no legal judgment, and may be interfered 
with on special appeal, SHF.IEH GOBUft- 
DHUN V. Sheikh Sadhoo. l W.R. 244. [Di 
7 W.R. 1.) 

(20) —Special or second appeal—Othey etrors 
of law or procedure.—Tho .Juilgo decid. cl that 
the plainiiff was barred by limitition. but bis 
judgment did not disclose tho grounds on 
which be hold that plaintiff wiis not entitled to 
deduct, in calculating the twelve yetrs’ limi¬ 
tation, the time occupied by cerium suits 
brought for the same property, in which bo was 
DOQ.suited. Held that it v/as no gc.und of 
special appeal that the judgment was silent on 
the subject of the claim to deduction, and that, 
whether the point was urged in tho lower 
Court or not, tho plaintiff bad no gmuud of 
special appeal in respect of omission of alj 
notice of it in the iudgmont. RamsOONBER 
DOSS V. Mahomed abbed, i ind, -Jur. o a 
102 , 

{‘21)—Appellate Court — Q/mssiou to give rea¬ 
sons for decision—Error of procedme.— 
omission of an appellate Court to give reasonu 
for its decision is not a ground for ordering a 
re-trial or le-hoaring of the case, provided there 
has not been any substantial error in its deci¬ 
sion upon the merits. Where, however, the 
High Court finds it necessary that iho lo'. 7 or 
appellate Court should state its reasons for the 
decision, the proper course would be, not to 
reverse the decree, but to relain the case in 
special appeal aad require the Judge of the 
lower appellate Court to state fully his reasons 
for the decision. DOOLEE Chand v. Mussa- 
MUT OOMDA Beoum, 18 W.R, 473. Ri., 10 C 
932, 12 C. 199.] 

(22)— Appeal—Judgment of lower appellate 
Court, what to contain—del VJIl of 1869, 

S. 359.-8. 359, Act VIII of 1850. requires to bo 
stated the points to bo decided as well tboso in 
appeal as those in the original pleadings, to be 
stated, and the reasons for the decision arrived 
at thereon. ROOP OHANU RoY v. RAM KANT 
KOBBBRAJ, W.R. 1861, 98. 

{23)—Judgment — Reasons for decision not 
Written until after decree in appeal—Special 
appeal.—A District Judge’s omission lo wrR^ 
a judgment oootainiog the reasons for bis deci¬ 
sion before the decree in appeal ie passed, does 
Dot affect the decision of case on the menle, 
and is not a ground of special appeal. Bha#- 
VATSANJI JAIiAMSANGJ: V. PARTABSAtfBJI 
AJJABEAI, iB.H C.A.O. 109. 

014)—I^WTAf yapeij^ eel —WdH efmable of 
drawn from iudgmmte—9rmh ihoA— 
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deocee is imperfect aod also one which could not 
bo drawn from the judgment and the Judge who 
^ave the judgment, was no longer the'Jodge of 
the District, held that the decree must be set 
aside and a fresh trial ordered. EiSHEN 
DYAIi LAIiL V. MUIiVWE AKDOOL LUTEEF, 

19W.R 267. 

(26) —Suit for possession^Confirmation by 
low 2 r appellate Court of first Court's decree — 
ffinding contrary to allegation in plaint — Error, 
t/ substantial—Civ. Pro. Code (dciWlU o/1859) 
$. 350.—Where a Court of first appeal confirmed 
the decree of the first Court to plaiotifi’s 
favour in a suit for posscs<iiun of land, and 
fouud that one of the defendants was plaintiff’s 
ryot (contrary to the allegation in the plaint), 
Aetd that the error did not afieot the merits of 
tho case or the jurisdiotion of the lower Court, 
and that, therefore, the High Court could not 
interfere under s. 350, Civ. Pro. Code (Act VIII 
of 1659). Ram Chunher Oh&ttbrjbe v. 
RAM JEEBUNDASS, 14 W.R 141. 

(•26)— Local Investigation, making ofSpe- 
eialappeal — Grounds. —The law does not make 
a local investigation imperative in every case. 
The want of it is not a ground of special appeal. 
Bykunt Nath Sein v. pbaree Monbb 
DA88BB, 1 W.R. 195 

(27) — Local inquiry — Judge's discretion — 
/Speciril appeal. —No special .appeal lies from a 
Judge’s oxcrci.se of discretion as to making 
further local inquiry. POORYO FERSAD ROY 
▼. Chunder Nath Ohaterjee, 1 W. R. 249. 

(28) —Local investigation—Discretion — Be- 
fusal to order. —As a general rule, it is purely a 
matter iu the disoretioa of the Court whether 
an Ameen shall be sent to make a local investi¬ 
gation. The refusal to order a local investiga¬ 
tion is not a defect in law. Ra-T KiSHBN 
Mookbrjeb V. HURO MOnON MOOKERJEE, 
i W.R. 248. 

(^^)~‘Localinquiry in suit as to enhancement 
of rent—Discretion of Judge to order localin- 
quiryin suit to contest notice of enhancement— 
Order of Jttdge. —In a suit brought to contest a 
notice of enbanoement, a Judge is uot bouud 
to order a local inquiry, merely because he 
incidentally states such an enquiry to be the 
best source from which to obtain reliable evi¬ 
dence upon the point of ratos. Nor will a 
special appeal lie on the subject of the Judge 
axeroising a disocebion as to ordering or not 
ordering such an inquiry. HEBALOLL SEAL v. 
Ghnoadhur Sunnapotty, W.R.F.B. 19 
asi lad. Jur. 0. S. 8 = 1 Hay 229. See also 
Of^NGADHUR SONAPATTY V. HERALOLI, 
SBAli, Harsh, 60. 

■|^ 30 )— Beview—Mistake of account—No special 
appeal- —Where in a decree a mistake of account 
VaA crept in. that is no ground for preferring 
a special appeal, as there has not been any 
arrot in law or prooeduce. The proper remedy 
is by way of an application for review. BAM 
VAMTH ROV OHOWDUBY V. Kalbb Mohon 
'HOOKBBJBB.-S a W.R. 310. 


Spedahor Secoad Appeal —oontinaed. 

-4.— Errors of Law or Procedare — contd, 

(31) —Defendant erroneously described as 
minor—Discretion of Court.—The father of a 
defendant, against whom a decree was passed 
in the first Court, preferred an appeal described- 
himself as appellant on behalf of his minor 
son. It was found that the defendant was 
not a minor, but that he was of full age and' 
had defended the suit in person, and bad in 
person applied to the Court below for review 
of judgmeot. The lower appellate Court dis¬ 
missed the appeal, refusing to pass an order 
allowing this appeal by the father to stand as 
an appeal by the defendant. Held, that the 
lower appellate Court, if it had thought fit, 
might have allowed the appeal to stand as an 
appeal by the defendant, but the High Court 
could not interfere with the order in special 
appeal. SHAMA CHARAN GHOSE V. TARAK 

Nath Mukhopadhya, 3 B.L.R, App. 115. 

(32) —Decree proceeding on mistake as to 
applicability of law -^Mistake of Judge not a^sef- 
ing merits .—The Court will not interfere on 
special appeal with a decree proceeding on a 
mistake as to the applicability of a lew when 
such error does not affect the decision of the 
case. KURBEM khan v. HUHFOOZ, W.B. 
F.B. 16 = 1 lad. JuF. O.S. 77 = 1 Hay. 226, 
See also S C. JUQOBUNDOO MOZOOMDABV. 
GOOROO PBRSAD ROY, Harsh. 52. See also 
EssAN Chunder Ddtt v. Prannauth 
Chowdhry. Harsh. 270=2 Hay. 235. See 
also AKBEB ALDY V. HOSSAN ALLY, 1 Indl 
Jar. N.a. 101=5 W.R. His. 29. 

(33) —Powers of High Court in special appeal, 
—Though it is not competent for the High 
Court to question in special appeal the facts 
found by the lower Courts, still it is open to 
them to examine the soundness of the oonola* 
sions drawn from them by those Courts, beoaoae 
that is a matter of law. JOQENDRA NAT9 
SINQB V. KALI Chaban Roy, 9 G.V.N. 668. 
(20 0.93, Appl.) 

(34) — Misjoinder of causes of action—Oroustd 

of appeal. —Misjoinder of causes of action slope 
was held not to be a valid ground of special 
appeal. SflUNKDB PATUKH V. LALA SHBO- 
CHURN LAL, 2 N.W.P. «3. [B.. 9 O.L.J. 

602.] 

(35) — Misjoinder of parties and causes of. 
action — 06;ectton allowed by first appeluM 
Court — Special appeal.-^Tha fact that toe 
lower appellate Court holds an objection 
score of misjoinder to be good, is no ground ret 
a special appeal. MAHOMED HOSSEIN 
PATDN. 20 W.R, 147. 

(36) —Possession—Illegal ejectment — Cause ^ 
action—Proof— Parties—IntervMor—Brrof *’* 
procedure—Effect. —In a suit by a teoa®* 
against the landlords for the recovery of 

siOD of certaiu property on the ground of 
ejectment, the plaintiff is bound to pto^ 
affirmative of the issue relating to the 
ejectment, before he oould succeed aa agwo^ 
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hts alleged landlords. The fact that the lower 
Coart wrongly allowed certain iotervenors to be 
made parties to the suit, whose allegations were 
contrary to those put forward either by the plaint* 
iS himself or by the original defendants, can¬ 
not be a valid ground of appeal for setting aside 
the judgment against the plaintiff. The error 
in adding the parties was one of procedure only. 
It is inoumbent upon the plintiff to show that 
it bad produced an error in the deoision of the 
case on the merits. NUNHOO MAHTOON v. 
Mdsst. TBELOCO KOOEB, 18 W.R. 313. 

(Zl)—Plaint filed in name of deceased party — 
Representative of deceased put on record as 
plaintiff. —In this case, the suit had been 
instituted in the name of a person who had 
died previously. But it was not known at the 
time of filing the plaint that that person was 
dead. But as soon as the mistake was found 
out, the heir and representatire of the deceased 
was at once put upon the record as plaintiff in 
hie room and the suit was throughoutconducted, 
in fact, by such representative. Held, that no 
possible injury could have accrued to the 
defendant from the fact of the plaint having 
been filed after the death of the party, and the 
irregularity, if any, was immaterial. QOLUCK 

Chundeb Dutt V. The coubt op wards 

10 W.B. 127. 

(38) Review-Evident error or omission — 
Special appeal—11 the Court to which an 
application for a review of judgment is made be 
of opinion that the review desired is necessary 
to correct an evident error or omission, or 
requisite for the ends of justice, and if there 
be matter before it upon which it may come to 
that opinion, an order admitting the application 
cannot be the subject of special appeal. 
Sahbbjan Bibbe V. Stud sdfdab ali 22 
W.R. 288. 

(39) —Erroneous remand—Civ. Pro. Code, 
1869, s. 961—Remand —Special appeal,—Where 
a case has not been disposed of by the Court of 
first instance on a preliminary point, the lower 
appellate Court is not competent to remand the 
case, but should merely send an issue down to 
the lower Court for trial, retainiag the appeal 
on its own file, a special appeal lies against 
orders remanding suits. NANABHAI Nabo- 
TAUDA8 V. RAMBBBT GOVINDSHBT. 6 B H 0 
A.0.106. 

m-Act yill 0 / 1859, i. 861—iJsmand 
■Without frammg neeeeaary issues—Error of pro¬ 
cedure—Deeinon ■not affecting merits—Special 
appeal.—Where a Judge, instead of framing is- 
sues upon which the whole of the oase might 
have been tried, remanded the suit geoer^ly 
lor a re-trial in a oaee which did not come with* 
in 8. 851 of Act VIII of 1669, hie remanding it 
it no doubt an error in procedure, but it ie not 
one for whioh a speoial appeal will lie, U the 
‘AaoUion did not affeot the oaae on the merite. 
ifAO0BUHl»00 HALDAB ▼. BbBB NaBAIM 
'ICISTBB. to V.B. IM. [£*., 6 N.W.P. 101. 6 

iLWeP. U4.3 I 
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(41) —Act vm of 1859, s. 351—Esmond by 
lower appellate Court under—Additional evi¬ 
dent not called for under s. 355—Special appeal 
maintainable.—la this case, the lower appellate 
Court, instead of requiring the first Court to 
take the required additional evidence uoder 
8 . 355 of Act VIII of 1859 and to return the 
oase with such evidence, bad ordered a remand 
under s. 351, which the Jaw did not give ; and 
the High Court held that, as affecting jurisdic¬ 
tion, a speoial appeal will lie to it, and remand¬ 
ed the case to the Judge for passing legal 
orders in the matter. Ram Kant Pandey v. 
Mussamut Guneshee Koonwur. 6 WR. 
47. 

(42) Act vm of 1859, s. 361—improper re¬ 
mand by lower appellate Court—Error not 
affecting decision on merits—Interference by 
itufk Court in special appeal. —Where a lower 
appellate Court improperly remanded a suit 
under s. 351, Act Vlll of 1669, instead of dis 
posing of the issue in the case on the evidence 
on the record and taking further evidence, if 
necessary, or remitting an issue, and the error 
ID procedure did not affect the decision on tha 
merits, the High Court will not interfere in 
speoial appeal. GHASI Ram v. BODH Singh 
7N.W.F. 193. 


(43)—Ciu. Pro. Code {Act VIII of 1059 ) 
as. 351, 354, 372— for redemption of -niort- 
gage—Whether mortgage merged into sale— 
Remand under s. 351 instead of under s. 354, 
effect of—Error or defect tn decision of case on 
merifa.—However irregular the action of tha 
lower appellate Court might be in remanding 
a case under s. 381 when it should have 
remanded it under s. 354, such order is not 
neoesaarily void, and therefore to be reversed. 
If the case went back under s. 351, merely for 
the purpose of trying a particular issue laid 
down by the Judge, it may be that the first 
Court would be under the necessity of confining 
Itself to the trial of that particular issue, and 
thus the finding of the appellate Court on other 
parts of the case in the suit would be final; and 
as it IS possible that the error on the Judge’e 
part may have caused error in the decision of 
the case on the merite, his decision should be 
reversed, and the Judge should be directed to 
make the remand under s. 354 , Civ. Pro. Code 
Aot vm of 1859. GujRAj Singh v. eltai 
Singh, 6 R.V.P. 114. 


(44)—Ciy. Pro. Code {Act VIII of 1859), 
ss. 352, 854— Remand by appellate Couft— 
Irregularity—Special appeal.—Where a lower 
appellate Court is of opinion that there is a 
question of fact essential to the right determi¬ 
nation of the suit upon the merits, which the 
Court of first instance bad not determined, it 
must direct the latter Court, under s. 864 of 
Aot ym of 1659, to determine that qneetion 
keeping the oase on its own file and orderimr 
the first Court, after toking the neoaew 
erideooe and dedding the issue fixed bv it ta 
eoid op the finding with the evident, atfd 
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then proceed to try the case as on appeal. If, 
instead of doing so, the appellate Court 
remands the case, under 6 . 352 of Act Vlll of 
1859, for trial on the merits, there would be no 
irregularity aOccting the merits of the case or 
the jurisdiction of the Court which would 
justify the interference of the High Court on 
special appeal. GUNGA MONEE DOSSBE v. 
Issue Chunder shaha, 17 W.R. 4bS. 

(45) —4cf VIII0/1859, ss. 351,354— Improper 
remand by lower appellate Court—Power of 
High Court to interfere in special appeal. —A 
lower appellate Court remanded a case to the 
Court of first instance which had already decided 
all the points at issue on the merits. Beld by 
the High Court that though the Judge ought 
to have kept the case on his own file, and either 
have called for further evidence or have remitted 
issues under s. 354, bis error in procedure could 
not be interfered with in special appeal as the 
decision on the merits has not been prejudiced. 
BULDEO PERSHAD V. GOEAB KHAN, 6 N.W. 

P. 101. 

(46) — Irregularity in remand—Civ.Pro. Code, 
.1659, s. 350. —In a suit for pottah at a certain 
rate, the Deputy Collector did not examine 
certain of the plaintifi’s witnesses, although 
they were ready to bo examined. The District 
Judge, on appeal, remanded the case for taking 
the evidence of those witnesses. The Deputy 
Collector, on the remand, took the evidence of 
the witnesses, retried the case, and again dis¬ 
missed the plaint. Held, that the lower appel¬ 
late Court was competent to remand the case, 
-but was in error in that, whilst remanding the 
case, the Court did not direct the lower Court 
to take the evidence, and to return the case to 
it with the evidence and bis finding thereon, 
without pronouncing a decision of his own. But 
as the error bad not caused any injustice, the 
whole evidence having been before the lower 
appellate Court, the High Court could not 
interfere in special appeal. NUSSUROODDBEN 
Hoossein Chowdhry V. Lall Mahomed 
PUEMANICE, 13 W. R. 234. [R., 14 B. 232, 26 
C. 324 = 5 C.W.N. 609.] 

(47) — Special or second appeal — Other errors 
,0/ law or procedure— Improper dealing xoiih 
remanded case—Re‘hearing and decision of case 
on remand for particular purpose. —The.Court 
of appeal directed a remand to try the issue on 
a plea of payment. The lower Court deter¬ 
mined the whole case over again. Held that 
it had no power to do more than try the issue 
referred, and that, on this ground, its decision 
might be set aside on special appeal. MOLTAN 
ALLEE V. SHEW BUESH, Harsh. 603. 

(48) — Review of judgment — Appreoiation of 
evidence — Special appeal.—A. Judge cannot 
allow a review of judgment for the reason that, 
if he went through the evidence again, hie 

coxae to a different conolusion, and if it 
appear in special appeal that no grounds have 
]|;jMh,6bown on which a review could be granted, 


the High Court can interfere and restore the 
original judgment. CHUNDER CHURN AUG- 
6R0DANY V. LOODUNRAM DEB, 2S W.R. 
324. 

(49) —Ctu. Pro. Code {Act V of 1908), s, 100 
—Seco^id appeal — Misreading evidence —Mis- 
construclion of entire deposition — Ambiguous 
admission — Misconstruction of document.— 
Where the lower appellate Court has misread 
evidenco. as opposed to misconstruing a docu¬ 
ment, that error cannot be set right in second 
appeal. Where the case is not one in which 
the entire deposition has been misconstrued, 
but is a case of an admission made, which is. 
not altogether ambiguous in its terms, and the 
inference therefrom is not an inference of law 
but an inference of fact, the High Court cannot 
interfere in second appeal. ANANTA GH08B 
V. Pyabv Lal Mukherjeb. 3 Ind. Cas. 101. 
(25 W.R. 250, 32 C. 7J9= 1 C.L.J. 232. 30 0. 
207 = 7 C.W.N. 126. R.) 

(50) —2?cuision--AppeaZ, second — Important 
question of law—Misinterpretation of a piece of 
documentary evidence — Punjab Courts Act 
(XVin of 1884), s. 70 (1) (h).-Though the 
misconstruction of a document, which is the 
foundation of a suit, or which is in the nature of 
a contract or a document of title, is a ground 
for second appeal, a second appeal does not lie 
merely because some portion of the evidenoe is 
in writing and the lower appellate Court makes 
a mistake as to the meaning of it. (13 O.L-J. 
418, 15 C.W.N. 752, 10 Ind. Cas. 825, F.) 
The misinterpretation of a post-card, which is 
only a piece of evidence to prove authority to 
sell, is not such an important question of law 
as would justify the admission of a petition for 
revision as a second appeal under s. 70 (1) (f*) 
of the Punjab Courts Act. Narain SiNQH v. 
JAGGAT SINGH, 14 Ind. Ca8 . 331 = 190 P.W.R- 
1912. 


(51) — Review by District Judge of 
predecessor's judgment — Reversal — Sp4C^ 
appeal .—Where a District Judge reverses bis 
predecessor’s judgment on reviewing it, Md 
the High Court, on special appeal, finds thjt 
there is no ground on which the judgment 
could be disturbed, the review should l>® 
aside and the judgment restored. PABBUT^ 
CHURN Doss V. Protab chunder Sen, w 
W.R. 275. 

{,b2)—Review of judgment of former Judges 
Review admitted on insMf)?cienf grounoATt 
Ground of special appeal — DocumanWV 
evidence—Court when competent to reject, IV 
want of legal proof .—On the facts merely, 
in the absence of any fresh evidence forthoo^ 
jng, a Judge should not adopit a review o* • 
judgment which has been passed by his 
decessor ; but the mere fact that he w W 
admitted the review cannot forn?, 
ground for special appioal. It V 
inconsistent with justice fosaflWWttO 
documents summarily for want qf leg« PW® 
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without first beiog clear that the party produc¬ 
ing them bad been made to uudcrstaod the 
nature oi the proof required and has bad an 
opportunity of producing it. SHAIKH GeOLAM 
HoaSEIN V. OKHOT COOMARGHOSE. 3 W.R. 
Act X, Rnl. 169. 

(53) —jRewiajui order, erroneously made — 
Review — ^Second special appeal. —Where a 
remand order is passed by the High Court, and 
there has been a ruling wbich. if brought to 
the notice of the Court, would affect the order, 
the course to rectify the mistake is to apply 
for a review o( the order and not to contest the 
order in a subsequent special appeal. SOKHO 
Narayan KHANDALKAK V. Narayan 
BHIKA.II KHANDAr.KAR, 6 B H.C A.C. 238. [f? 
10 B.H.C. 444, 23 B. 137.' 

(54) —Error in valuation ofsuit^Jurisdiclion 
-^Erroneous decision—.S'pectuf approf.-Objec¬ 
tion was taken to tbe valuation of this suit, but 
the High Court was of opinion that as it had 
not been shown that tbe jurisdiction of the 
Courts had been affected by reason of 
such valuation, the error lif :iny) bad not 
caused any defect in the decision of the case on 
the merits, and. consequently, refused to in¬ 
terfere with the decision of the lower Courts 
on that ground. KrsTO CHt’RN MO.JOOMDAR 
V. DWARKANATR BlSVVAfi, lO W.R 32 


i55)~Redemplion suit~ Valuation of clain. 
—Stamp duty-special appeal—Error in valua 
(ton.—Tho stamp duty payable, under sch 
B of Act X of 1862, on a .suit to redeem mort¬ 
gaged land paying revenue to Goveiument, 
should be calculated on the sum for which tb< 
land is mortgaged and not on the market valu< 
ofsuohland. Sembfe : — Where a p»rty, bv .ac 
error in the valuation of a claim, is made U 
pay more costs than bo otherwise would hav< 
bad to pay, that alone caouotgenerally be made 
a ground for a special appeal. NANORA^ 
SUNDARJI NAIK v. BALAJI VITHAL, 9 B H.C 
A.C. IBS, 


(66)—R.gutretneuf of stamp duty in appeal, 
non complwnce wiih — Appellant willing to 
supply defieiencv—Appeal nut to be dismissed— 
Inter/ermee by Righ Court. —An appeal should 
not be dismissed because tbe requirements of 
the Stamp Act have been disregarded, when 
the Court finds that the appellant is willing to 
supply tbe deflcleooy If the Civil Judge dis¬ 
misses (be appeal, tbe coarse taken by him 
amounts to euoh a substantial error in tbe in- 
veetigation of tbe case as calls for the ioterfer- 
enoe of the High Court oo special appeal. 
AHBALA RAMAfiWAMY lYENOAR Y. MAHA- 
HADALLl SAyDTAM, 8 M.B.O. 880 


{ill—AppUealton by defendant to summon 
as witness—Ztiecrelion of Couti—Biqh 
Qowt when will interfere with duerefion.—It 
ligLkhe diapraiioo of tba Court to taoMaop 
tlntiS as witness or not aod it ig not open 
flmtfttiit to ooffiplaia that ha desfcM to 
Ihiffiteln Ibiiplhtnllff.'U bis vHVam, hut that 


Speclai or Second 4 ppefl/—continued. 

-4.—Errors of Law or Procedure— cowfd. 

the lower Court refused to summon him, unless 
be is able to m^ke out circumstancas or facts 
enabling the High Court to form an opinion 
that tbe lower (jourt had exercised its discre¬ 
tion illegally. InDRO LOCHUN GHOSE v. 
GBISR CHUNDBR ROY CHOWDHRY, 10 W.R 
134. 

(58) —Lower Court dismissing suit u'/ider 

s. 170. Act VIII of \9b9—Appellate Court, power 
of. —If a Court of first instance dismisses a suit 
under s. 170 of Act VII [ of l8o9i on the ground 
of the plaiotifi’s refusing tc answer a question 
material to tbe case when duly required to do 
so, the High Court will not interfere on appeal 
witn that decree, though it might be otherwise 
if the plaintifi bad. since the decree, eudi^avour- 
ed to purge his contempt. J. Ram.II SHBTT 
V. A. Muf.eandeagata Kumhi, 3 M.H.C. 
299. [F.. 4 M.H.C. 142.) 

(59) —suni»/»oncd os witness— De/aulL 
— Dismissal of suit—Act VlII of 18.59. s. 170.— 
The plaiutifi was summoned as a witness but 
did not appear. Tbe first Court instead of en¬ 
forcing his attendaoce. or proceeding to pass a 
decree against him uoder .s. 170 of Act VIII of 
1859, tried tbe case on the merits giving him a 
modified decree. The lower appellate Court 
dismiseed the pl.aintiff'.s claim os the ground of 
oon-atteodance. Beld that tbe first Court 
having waived the order for plaintiff’s attend¬ 
ance, it WHS nocessHry that tho Judge in appeal 
should have again summoned him, and ho 
might then have acted under s. 170 of the Code. 
KISTO COOMAR CH05VDHURY v. GORIND 
COOMAR W. R. 1864. 133. 

fGOj— Misjoinder of claims—Substantial in¬ 
jury not proved—Special appeal. —Mere mis¬ 
joinder of claims, without proof of substantial 
injury sustained thereby, i^i no ground for 
special appeal. DURSHIN PaNDEY v. MUSST* 
S.'^JJINAH BeHEB. 1 W.R. 114. 

(01)—Ciy. Pro, Code. s. 246—Sale in execu- 
tioyi — Claim to property based on bibba— Suit 
by plaintifl for declaration—Non-appearance of 
auction-purchaser, effect of. —Flairjtifi sued for 
a declaration of title in certain Un Js under a 
/ttbbanamali alleging that they bad been sold 
in execution o( a decree notwithstanding hie 
intervention under s 24C of the Civ. Pro. Code. 
Tbe lower Coarts held that the hibba under 
which plaintiff claimed was false. It was urged 
in special appeal that, as the auction-purchaser, 
who bad been made a defendant and summoned 
uoder a. 162 of tbe Civ. Pro. Code, to give 
evidence did not appear, the plaintiff's case 
eboald have been decreed against him et parte. 
Tbe High Conct declined to interfere beiog of 
opinion that, in the faoe of the strong reasons 
given by the lower appellate Court for bolding 
the hibba to be oollnsive, it would be in tbe 
highest decree improper to decree that the 
was gantHBe merely beoauae the auction- 
gprdhaeer did not chooee to appear to give eVl- 
dnee. STUD ABDUL HOQ V. SYOD AMBtiB 
ALt. 8 V.B. 181. 
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Special or Second Appeal—cootinued. 


Special or Second Appeal—contiaued* 


4.—Errors of Law or Procedare—con^d. 


4.—Errors of Law or Proeedare^on^« 


(62) — Order of Court refusing to inflict fine on 
recusant toitness—Appeal. —No special appeal 
lies from tbe order of a Munsif refusiog to ioflict 
fiae upoD a recusant witness. PBAN KISTO 

Deo V. kaIiEE Doss Deo. 7 W.R. 460. 

(63) — Change of party from defendant to 
plairUiff—Objection under s. 73, Act VIII of 
1859— Witness, examination of — Discretion of 
C'ourf.—'A person who had been originally a 
defendant in a suit was, by order of the Court, 
whioh was not objected to by him, made'a 
plaintifi, and he fought out the case in that 
capacity in tbe original Court and also appeal¬ 
ed as plaintiff to the Zillah Court. As he lost 
the suit in both the Courts, be appealed to the 
High Court on the ground that tbe first Court 
had no power to make him a plaintifi under s. 73 
of theCiv.Pro.Code. Held, that tbe objection 
could cot be taken in special appeal inasmuch 
as he was an absenting party to the course taken 
by the first Court, and never questioned tbe pro¬ 
priety of wbat had been done when be appealed 
to the lower appellate Court. Even if a wit¬ 
ness has not been named in the listof witnesses 
of a party, that will be no good ground for re¬ 
fusing to examine such witness when produced. 
It is quite in tbe discretion of a Court of first 
instance, after a plaintifi’s case is closed, to 
allow him to call further witnesses ; and there 
is no right of special appeal upon that point. 
Bakhal Doss Mundul v. protab Chun- 
debHazrah, 12W.R. 4SS. 

(64) —Commission for examination of witness 
—Refusal by lower Courts not based on sufiicienl 
grounds—Special appeal to High Court —Re¬ 
mand.—Where, on a commission to examine a 
witness on the defendant’s behalf having been 
returned unexecuted, tbe defendant applied a 
second time for the issue of a oommissioo 
which was also refused by both the lower 
Oourts, held, that, there being no sufficient 
grounds for the lower appellate Court not 
issuing tbe commission, the case should be re¬ 
manded and a commission ordered to be is¬ 
sued. JHOTEE SINGH v. GOPAL SiNGH, 23 
V.R. 4S7. 

(65) —Civ. Pro. Code, Act Ylll of 1059, ss. 
843, 312—Pinal orders passed in regular appeal 
whether open to revision in special appeal — 
Aj^llant residing out of British India—Order 
for security for costs of appeal—Powers of High 
Court in special appeal.—The term” decision ” 
Id 8 . 372 of the Civ. Pro. Code, is larger than 
tbe term “ decree,” and tbe expression “deci¬ 
sion passed in regular appeal” may embrace 
orders rejecting or dismissing an appeal, 
although such orders are passed before an 
appeal is heard on the merits, and may not 
necessitate the preparation of a decree. When 
tbe decision passed in regular appeal turns on 
a mere question of fact and if that question of 
fact ie determined after due investigation, there 
is no ground of special appeal. In like manner, 
when the Code gives to a Court of regular 
repeal, a discretionary power, and that discre¬ 
tionary power has been fairly exercised, it is no 


good ground of special appeal that a wiser ezezoise 
of the discretion would have led to a difiereht 
result. Under s. 342, Civ. Pro. Code, it is in the 
discretion of an appellate Court in any case to 
demand security for costs from the appellant, 
and it is compulsory on the Court to demand, 
security of the appellant if he is residing ont 
of British Territories in India, and is not 
possessed of any land or other immoveable 
property within those territories independent 
of tbe property to which the appeal relates. If, 
then, in any case, tbe appellate Court, after 
duly considering tbe facts of the case and the 
circumstances of the parties, comes bo the con¬ 
clusion that security should be taken for the 
costs of tbe appeal, and on the failure of the 
appellant to furnish such security, rejects the 
appeal, the High Court ought not to interfere 
in special appeal merely on the ground that, 
in the exercise of the discretion given to the 
lower appellate Court, another Court might 
. have thought it unnecessary to call upon the 
appellant to furnish security. Again in a case 
in which an appellate Court finds that the 
appellant resides out of British territories in 
India, and has no land or other immoveable 
property within such territories, unless it can 
be shown that tbe investigation of either of the 
issues of fact touohing the appellant’s tesidenoe 
and property has been defective, or that there 
has been error in law, tbe High Court has no 
power to interfere in special appeal. GOPAL 
KHUNDBE RAO V. DEOKEB NUNDUN, 6 N.W. 
P. 172. 


(66) — Appeal decided in appellant's abse^ 
—Appeal dismissed for default — Re-hearing 
— Review—Special appeal—Pleader signing 
memo, of ttp^eal refusing to argue on ground 
of being unprepared — Neglect of duty — 
Damages. —When an appeal was called on for 
bearing, the appellant applied for a postpo^ 
ment of the case which was refused. Then toe 
Judge took up tbe case and dismissed tbe ap- 
peal in the absence of the appellant. But 
before doing eo. be looked into tbe facts of the 
case with snob light as he could obtain from 
other sources, and came to the oonolusion that 
the appeal was not a valid one. Heid that toe 
appeal must be looked upon as having bew 
dealt with on default. [P*., 12 0. 605 ; R,* 5 
L.J. 247«11 O.W.N. 329=2 M.L.T.123»M 
C. 403. F.B.] When an appeal has been dw- 
missed for default of appearance of tbe app^l* 
lant, he might apply either for a rehearing of 
the appeal, or for a review of judgment, bat M 
ie not entitled to a special appeal. C^'t ^ 

B. 425. 16 B. 23.] A pleader, who signs the 
memorandum of appeal but refuses to argue 
the case on the ground of being unable and 
prepared, fails in hia duty and is liable to 
either dealt with by the Court for neglect o 
his duty as a pleader, or sued by tbe client vx 
neglect of bis interests. BULDBO MMSBB 
STUD AHMED HOSSBIN, 18 W R. 1*8. 

(67) -Mortgagee—Suit for redmptiw-r^^ 
der by mortgagor—Insufficieney of — Deertt* 
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Special or Second Appeal —contiaued. 

—4.—Errors of Law or Procedure—con^d. 

In a suit foe redemption of certain mortgaged 
property, where the amount tendered by the 
plaiotifi is insufficient to pay of! the mortgage- 
debt, the plaintiS is not entitled, as of right, 
to a deoree contingent upon bis paying such 
sum as shall be found due. BOISTUS DOSS 
KOONDOO V HURO NABAIN HALDAR, 17 
W.A. 406. 

{66) —‘Enhancement—Land varying in quali¬ 
ty—Omiseion to specify rates of rent—Special 
appeal. —In a suit for enhancement of rent, the 
omission of the Ameen or the Judge to specifi- 
.oally appropriate to every portion of the land 
which varies in quality its appropriate rent, or 
to specify the rate which each particular kind 
of land should bear in striking a certain average 
rate per beegha, cannot be a ground for special 
appeal. Baboo Gooroodoss Roy v. Baboo 
hdbronath Boy, W.R. 1864, 61. 

(69)— Alienation by heiress in possession — 
,Suit by reversioner framed wrongly as for im- 
tnediale possession — Competency of Court to 
■grant relief by way of declaration. —In this case, 
plainiiff as mother and guardian of her minor 
eon, impugned certain alienations by her mother, 
the minor son being the reversioner or the next 
heir after the mother of the plaintiS. But the 
plaint was framed as for possession of property 
wasted and sold by the plaintiff’s mother, and for 
the removal of property from her hands, subject 
to the payment of profits to her The lower 
Gourts gave the plaintiff a deoree declaring most 
of the alienations to be good only for the life¬ 
time of the mother, and thus gave onlv such 
relief as the plaintiff was, by law, entitled to. 
In special appeal, it was contended that the 
suit was altogether wroogly framed and was 
therefore liable to dismissal. The High Court, 
however, was of opinion that the suit should 
not be diemissed at the stage of special appeal 
merely because of its having been wrongly 
framed. The Court which tried the case, per- 
oeiyiog the defect in the plaint, declared the 
relief to which the plaintiS was entitled. The 
decree, it was true, was not made in accordance 
with the prayer of the plaint, but was yet 
strictly snob as the plaintiff was legally entitled 
to and such as she ought to have asked for. 
Nor was the course thus adopted by the first 
Oouri made a ground of appeal to the first 
appellate Court. There having been no sub¬ 
stantial error or defect in law, in the procedure 
or investigation of the case, wbioh bad produced 
any error or defect in the decision of the case 
upon the merits, the High Court dismissed the 
special appeal. BAUA SOONDUBBB DOSSBB 
▼. BAUA 800KDURBB DOS 8 BB. 10 W. R. 
188. iReviewedt 10 W R. 801; R.. 12 W.R. 

16. 32 C. 62-9C.W.N. 26.] 

* 

. (70)—Rpeoial or second appeal—Other errors 
of law or procedure—Refusal to examine plaint- 
Mils OH erroneous protmd—Oio. ^ 0 . 
Code, 1660, s. 372 —Defect m law in proee- 
dure-—Where the Ooorfea below have avow^« 
4f abitaUedfroa examining into a plaintiff’s 


Special or Second /Ippeaf—continued, 

— —4,— Errors of Law or Prooedave—coneW, 

claim of title to land the subject of the suit, on 
the ground that the plaintiff was a party to 
the deed under which tbe defendant claimed, 
when in fact the deed showed ho was no party 
to it, this constitutes a defect “in tbe ptocecore 
and iovestigacion of tbe caso producing error in 
the decision of the case upon the merits” within 
Act VIII of 1850. s. 379, and a special appeal 
will lie. ABDOO/, S.ALAM v. IMRALOONISSA 
Bebee, Marsh. 6=1 Hay. 28. 

(71) — Declaratory relief granted different 
from that asked for in plaint—Court of second 
appeal, poxoer of, lo interfere with disoelion of 
lower Courts. —Whore tbe two Couvis below ex¬ 
ercised theirdiscretion in granting tbe plx.iritin a 
declaration somewhat different frcin that asked 
for in the plaint, without any formal amend¬ 
ment of the plaint, the Court of second appeal 
refused to interfere, in the absence of gcod 
reasons justifying ioturference. MUHAMMAD 
Sareaeaz Bec'.am V. MUNNA, 17 lod. Cas. 
313. 

(72) — Valuation of suit—Improper valuation 
—Second a 2 }pcnl. —The proper time f ^r taking 
an objection as to the viliiation of the suit is 
at the registration of tho plaint, and it c.vnnot 
beallowod to be raisod t ir th-> first time in 
second appeal. KALA!)l)l^^ G. H.\KAM v, 
RAGHO.)], 1 B.H.G. 62. 

{73)-4cf XXIIi of ISGl, s. b—Scope—Non¬ 
payment of process fee—Effect.—I'ho provisiona 
contained in the first portion of s. 5. Act XXIII 
of I 6 CI. .arc imperative. Wborc tliu Court 
ordered -a co defenrUnr. to be joined, and tho 
plaintiff failed to pay the allow>ir><:u necessary 
for the purpose of causing a notice to be served 
on such CO dofondant who did not appear, tho 
proper course for tho Court is to dismiss the 
suit. When tbe Court, witViout adopfingsuch a 
course, proceeded and passed a decree from 
which the original defondant appealed on the 
merits without taking the objection that tho 
suit ought to have been dismi'^sed, held that this 
objection could not lor the first time bo raised 
in special appeal. Sheak ARA8 v. IHRADIIUJI 
HASANJI, 3 B H.C.A.C. 118. 

Admission ol pleader—Mi.stake of law — 
Second appo»l —See BEN. Aor IX 0^' 1879, 
68. IC-A. B4 A, 9 Ind. Cas. 621. 

See Consideration. 2 N.W.P. 209. 

See Decree—Decree,CONSTRUCTION OF, 
SB.H.C.A.C. 241. 

See Issues—ADDITIONAL Tssob.s, il W.R. 
61. 

Defect of parlies raised in first Court bat 
given up in first appellato Court—Whether 
objection can be raised in second appeal—iSee 
lilMITATlOS AOT, 1908, Art. 14. 9 C.L-J. 91 = 

8 Ind. Oae. ^3. 

# 

See Beview—Ground fob Bbvibw. m 
W.B. 186. 
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Special or Second Ap/>ea/—oontinued. 

-5—Orounds ot Appeal. 

(1) —GroHJjds of special appeal—Vagueness .— 
Tbo RiouDds of i>pecial appeal should oot resolve 
t.honiji:lves iato vague grounds which convey do 
luioriuatiou to the I'cspoudeot as to what the 
pojii c of law is that he has to meet. The grounds 
should be spaoific, aod should indicate olearly 
i/bi; <.iTor of law assigned, ot the substantial 
error or defsctiu law in the procedure ot investi¬ 
gation which is imputed ; and in the latter case. 
It should be made to.appear on the face of the 
grounds of appeal that such error or defect 
probably produced error or defoct in law in tho 
decision on the merits, by stating what bearing 
tho supposed error or doleot had on the merits 
of the case Mere criticisms of the reasoning 
employed by Courts below aro not grounds of 
special appeal. Nand KISHOR Das Mohant 

V. Ram Kalp ROY. 6 B.L.R. App. 49=15 

W. R. 8 . 

(2) -Ctv. Pro. Code, 1908, S. 100 ( = 5 . 584. 

(a). Cxv. Pro. Code. Specified," 

meaniiuj of — Special appeal, grounds of. —In 
sub-s. (n). s. 584, Civ. Pro- Code, the word 
‘spccifiid ” ubviousl}’ means specified in the 
momoratidum or grounds of appeal, [i^., 20 C. 
9d, R.C.; ii., 15 A. 123.J No second appeal will 
lie under the Civ. Pro. Code, except on the 
grounds specified in s. 584, An erroneous 
finding ol la.'t, being a diflerent thing from an 
error or defoct of procedure, there is no jurisdic¬ 
tion lo entertain a second appeal on the ground 
of an erroneous finding of fact, however gross 
or lue^xcusable the error may seem to be. Where 
there is no error or defect in the procedure 
tho finding of the appellate Court upon a ques* 
tion of fact is final, if that Court bad before it 
evidence proper for its consideration in support 
of the finding. DUUGA CHOWDHRANl v. JE- 
WAHIB SINGH CHOWDHRl, 18 C. 23= l7 I. A. 
122, P. C. = 5 Sar. 560. (i 4 C. 740 and 17 C. 
291. F. ; 9 0. 309 and 7 A. 049. overruled.VJF., 
L. B. R. 1893-1900, 543 and 568, 5 C. L. J. 55; 
4ppl., 1 A. L. J. C37 = G Bom. L. R. 770=29 
B. 1 = 80. W. N. 865. P. C.; dppr., 2 N. L. R. 
98; Cited, li;c. W. N. 230=9 C.L.J. 415 ; R.. 
21 0. 60-1, 20 B. 099, 24 C. 825. 25 C. 146, 2 
O.W.N. 649. 25 B- 202 . 27 B. 452, 6 Bom. 
L. R. 174. 5 Bom. L. R. 225, 31 C. 503 = 8 C. 
W. N. 426, 4 C.L.J. 198. 9 Bom. L, R. 393.] 

(3) — Special or second appeal —Grounds of 
appeal — Question of damages — Discretion of 
Judge -—A Judge has a discretion with respect 
to tho amount of the damages which will not 
ordinarily be interfered with on special appeal. 
Tebkaram Kybutt V. Rajkishen Roy, 
Marsh. 495. 

Appeal,second — QuesLionoffaci^Reason- 
able compensation. —The question as to what is 
reasonable oompensation is a question of fact 
and cannot be interfered with in second ap¬ 
peal by the Higli Court. SampaT RAI v. Eau 
Pershad, 17 lad. Cas. 517. (26 M. Ill, 6 
A'.L.7. 8 ei»h' Xfad.0as. 760=»l A% 833, Rel. 
«»). 


Special or Second'^Appea! —continued. 
-3.—Oroands of Appeal— continued. 


(5 )—Suit for damages for false charge an^^ 
arrest—Different views of lower Courts regard^ 
ing evidence, not a ground for special appeal— • 
Question as to amount of damages awardable, w 
question of fact .—Plaintiff sued for damages on 
the ground Chat the defendant had brought a 
false oriminal charge of breach of trust against^- 
him aod caused him to be arrested and had 
thereby injured his reputation. The first Court 
held that a reasonable and probable cause for 
the charge was established by the evidence. 
The lower appellate Court, however, took a 
different view of the evidence aud concluded 
that the defendant had failed to show that he 
had reasonable and probable cause for ebarging 
the plaintiff criminally with breach of trust. 
Held that this difference between the lower 
Courts in their view taken of the evidence 
cannot constitute a subject for special appeal.. 
Also, tbe amount of damages to be awarded 
was a question of fact for decision by the lower 
Court, and that Court having fixed sneh sum a3 
it bad considered to be a sufficient compensation 
to tbe plaintiff, it was not competent to the 
High Court on special appeal to interlere with 
that order. BaNEE MADBUB OBATTBBJEB 

V. Bholanatb Banerjee, 10 flir.R. 164.|[R.t 
31 A. 333 = 6 A.L.J. 381=1 Ind. Cas. 760=^ 
lod. Cas. 964.] 

{<3)—Plaint—Pleadings — Special appeal — 
New ground .—A plaintiff praying to set aside 
an alienation on tbs ground of tbe illegitimaoy 
of the alienor and failing to prove tbe alleged 
illegitimacy, cannot, in special appeal, be al¬ 
lowed to urge a new ground for tbe prayer. 
Srbe Pershad v, ra.i Gooroo Tumbuc® 
NATH Deo, 14 W.R. 386. 


(7) • Decree — Amendtnent—Special appeal.-^ 
if on tbe Judge’s own judgment, he has com¬ 
mitted an error in calculating the amount tp 
be decreed, that could be rectified by an appM' 
cation in due time to the Judge to amend hie 
decree, and it is not a ground for the High 
Court to interfere in special appeal. In the 
absence of the Judge who passed the deoreS|| 
tbe law admits of bis successor amending oc 
reviewing bis predecessor’s judgment on good 
cause being shown. MlRZA AEBAB Aid?* 
MULLICK MUKHDOON BUKSH, 28 W.R. 63. 

( 8 ) Plea of non-disclosure of cause of acliont 
urged too late.—Plea of want of opportunity lo 
adduce evidence, how to be established .— 
suit to have tbe plaintiff’s name registered UK 
the Collec&orate as tbe purchaser of an 

and to have his possession therein confirm^ 
held, it was too late for the defendant who hw 
fully contested with tbe plaintiff on his title in 
both the lower Courts, to contend in speoi» 
appeal for the first time that the plaintiff hra 
no cause of aotion against him. In order tbM 
a party may esiablish the plea that the Conn 
of first instance gave him no oppertjinity 
adduce evidence id proof ofhiB-«aee,hei 8 
to show that he prodooed certain vritnenw® 
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SpecM or Secoait Appeni^-ccntinued. 

-5.—’Ground* of Appeal—continued. 

other evidence before that CouEt« and that it 
rejected the evidence on the ground alleged. 
BUKSH Alii SOWDAaUR V. JOYANUT KHAN, 

11 W.R 248. 

i9)‘—Aet X of 1859, s- 10—Receipt —4u;ard o/ 
damages. —Tbe receipt contemplated by s.lO does 
not mean a chnllan bearing a mublufcbwndt, or 
total in figures, and some mark not a signature 
of the Tahsildar. An award of damage^ by the 
lowerappeliate Court, under this section, though 
excessive, cannot be interfered with in special 
appeal, if it is within the legal limit. JOHEE- 
iiooDEBN Mahomed v. dadee Pershad 
SINGH, 13 W.R.22. 

( 10 ) —Special appeal, if lies from an order 

ref using to awa>d damages—Act VI of 1862.—A 
special appeal does not lie from an order of the 
Court refuBiDg to award damages under s- 2, Act 
VIof 1862. Maharajah Dheeraj Mahataii- 

CHAND BAHADOOR v DEBENDER NATH 

Thakoor, W.R. 1884, Act X, Rul. 68 . 

(11) — 0 / Inltrveuor — S 77, Act X of 
1859.—S. 77, Act X of 1859 is applicaole to a suit 
for cent in which a third party iaiecveoes. The 
point which tbe Judge has to decide in such a 
suit is whether tbe plaintifior the third party 
is actually receiving and eujoying tbe rent, 
Bebbe Nook Jahan v. Mutty Lall 
Sahoo, W.R, 1884. Act X, Rul. 73. 

{12)—Special or second appeal — Grounds of 
appeal — Jurisdiction, Question o/.—A special 
appeal will not lie upon a question of jurisdic¬ 
tion depending upon a question of fact, unless 
tbe fact has been determined by tbe lower Court 
or is admitted by the partie.s. Qarere.*-Whether, 
if the fact appears, a special appeal will lie un¬ 
less theerror in procedure has afiectodthe merits. 
LUTKBPOONNISSA BBBBEB v. POOUN 
Bbhary Sein. W. R.. F. B. 31 = 1 Ind. Jur. 
0.8. 10=1 Hay, 242. and Poohn Behary 
Sein v. Luteefoonibsa Beebbe, Marsh 
107. 

(13) — Jurisdiction — Special appeal. —Tbe 
High Court Mnnot enter into a question of 
faot on special appeal, even upon a point of 
lurisdiotioD. The Court op Wards v. 

MUBSAMUT ROOP MOON.rUREE KOOBR, 25 

W.R. 260. 

(14) —Sttif upon two bonis-SpliUing of cause 
<*f action—Objection to •utisdvclion—Appellate 

Ground for ipecial appeal. 
—Wfa^re a oausa of action oogni'^ablc by tbe 
Fncoipai Sudder Ameen wae split into two 
suits and tried by the Sadder Ameen and then 
heard in appeal by tbe Judge to whom the 
appeal would equally have Uhi whether the 
case was originally tried by tbe Sadder Ameen 
or Principal Sudder Ameen. it was held that, if 
the Judge was wrong in net deciding in the 
appBliant'a (defends nt's) favour on the ground of 
jarisdiotloD, the error was not doe which alleoied 
tUe deofeioD of tbd case upon ita merits, and 
ihererere.Bot % greand'of spedigrappeal. Kadbb 

9mB;¥. so^TUfiGoMrRR ahmbo, s ir:R. 

O.IX—44 


Special or Second Appeal— continued. 

'■ ■ "3*—Grounds of Appestl —continued, 

(16)—GrouTwfs of second appeal not affecting' 
the jurisdiction of the Court or the merils of the 
case, but relating to order of lower appellate 
Court remanding case for amendment of plaint 
by having it signed by person duly authorised 
in that behalf—Whether second appeal lies on 
such ground—Civ. Pro. Coae, s. 578. —lu a 
second appeal to tbe Chief Court the grounds 
of appeal were that both the lower Courts bad 
erred in law in not having rejected the plaint, 
inasmuch as it was not signed by any person 
duly authorized in that behalf, and tbattha 
lower appellate Court was wrong in remand¬ 
ing the case ior amendment for the plaint, 
when the plaint was not properly and duly 
signed. Held, these gcound.s did not afiect the 
jurisdiction of tbe Court or tbe merits of tbe 
case. Held, also, under the circumstAucc.^ of 
the case, s. 578 of the Civ. Pro. Code debarred 
the Court from reversing or varying the decree, 
whether the orders of the lower Court wore right 
or wrong. OllENDUR RAHMAN ChOWDRY v, 
R. M. A. K, M. Palaneappa CHETTY, 14 
Bur, L.R. 122. 

(16) —Npcciol or second appeal—Grounds of 
appeal—Eiiisience of legal necessity. —Where 
both tbo lower Courts found that there was no 
necessity for a widow to borrow mouey, the 
High C.iuct refused in spooial appoil to consider 
it other than a question of fact, and held they 
could not interfere with tbe finding in special 
appeal. INDEK CHUNDEJl BADOO V. HUli- 
NATH Chowdhuy, 1 Hay. 237. 

(17) — Issues—Evidence gone into bi lower 
Courts—Onus of proof — Special appeal to High 
Court. —Where each of tbe parties to a suit had 
gone into evidence in the Jow»»r Courts upon 
the issues raised iu the case, uo question, as to 
whether the onus lies on the one or tbe other, 
can arise in special appeal before the High 
Court. KfKEE MOHUN MO.IOOMDAR V. 
A 8 GUR BEUAREE, 23 W.R. 324. 

(16)—Act XIV of 1859, s. 20 — Proceedings to 
keep decree afive.—The question whether pro* 
ceediogs taken to execute a decree had been 
taken Oona fide to keep alive such deoreo, is a 
quastion of faot. No epeoiHl appeal lies from 
an order finding that tbo procee.lingR taken 
were taken bona fide Bhub.AN Mohan- 
CHATTOPADHYA V. SAUDAMtNI DaBI, 3 B.L. 
R. App S9. 

(19j—£reca<*on— Proceedings found not bona 
fide—Fmamp of fact—Special appeal. —Where 
a Judge found on evidence Chat certain notices 
in execution prooeodiogs alleged to have been 
served on tbe jndgment-debtor were not caused 
to be properly served, and also that tbeso 
notices were not made in good faith, held, these 
were findings of fact which could not be dis¬ 
turbed in special appeal- ABDOOL AZBBZ- 7 . 
SHUUaUNNIBSA, 11 W.R. 268. 

120) — Finding as to prescriptive right—Inter- 
fertnee in special appeal.—Where a Subordi-' 
nets Judge foood Siubitantislly that plamti^ 
had proved t&eie right of user'for a pertbd 
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-5.—Grounds of Appeal — contimted. 

which would give them a right by prescription, 
the High Court refused to interfere in special 
appeal with that finding, though it was not 
distinct as to the period for which the plain- 
tigs were in enjoyment. WUZEEROODDEEN 

V. SHEOBUND LALL, 11 W.R. 285 [F., 11 

W. R. 522: R., 14 W.R. 199; D., 12 W.R. 76.] 

(21) — Appeal—Order of Judge under Act XIX 
of i8H—Interference by High Court on ground 
of refection of evidence which ought to have been 
admitted. —No appeal lies from an order of a 
Judge proceeding under Act XIX ol 1041. The 
fact that the Judge may have rejected evidence 
which ought to have been received and consi¬ 
dered does not warrant the High Court in 
interfering to set aside an order of such Judge. 

VenkatachellaChettiv. Parvatammal, 

2H.H.C. 413. 

(22) — Special Or second appeal—Orounds of 
appeal — Consent of parties.—The High Court 
will not, even with consent of parties, pro¬ 
nounce a decree on the facts in a special appeal. 
KADAMBINEE DOSSEE V. DOORGA CHURN 
DUTT, Harsh, 4, and DOOROA CHURN 
DUTT V. KADAMBINEE DOSSEB, 1 Hay, 2S. 

(23) —iSpeciai appeal—Question of fact- 
interference. —It is most essential that the 
High Court in second appeal should be very 
careful in not interfering with the inferences of 
fact drawn by the lower appellate Court. 
Hameer Mahomed Chowdbry v. fool 
Mahomed Chowdhry, 16 W.R. 311. 

(24) —Omission to consider presumptions of 
fact, good groundfor special appeal.—It is not for 
the Chief Court, in special appeal, to say how 
far the presumptions of fact asked by the 
parties to be drawn from certain circumstances 
necessarily follow from them, it is a Question 
for the lower Courts. Where the lower Court 
has omitted to consider any presumptions of 
fact properly arising in the case, such omission 
will form a good ground for special appeal. 
Musst. ABADEE KHANUM V. MUSST. 
ranee, 80P.R. 1869. 

(25) — Suit for enhancement of rent — Pre- 
sumption—Act yIII of 1869 (B.C.). ss. 3,4.— 
Where, in a suit for enhancemenn of rent, it 
was decided (by the Subordinate Judge) that 
the tenure had its origin at the time a kabuliat 
of the year 1200 bad been given, and that, 
therefore, there was no presumption under 8. 4, 
Act yill of 1869 (B O ) entitling the ryot to 
receive putta at uniform rent, held, on special 
appeal to the High Court, that there was no 
error in law. MahOMED Manoo BHOOYAH 
y, SHAIKH Mahomed asanoolah chow¬ 
dhry, 17 W.R. 349. 

{^&)—Old decree—Payment of rent—Evidence 
— Redticedrent-Error in law. —Where a Court 
found that the amount of rent mentioned in an 
old decree bad never been paid, but that a 
certain reduced rent had been paid for 20 years 
subsequent to the date of the decree, and con¬ 
sequently came to the conclusion that, In some 


Special or Second /Ippes/—continued. 

-5.—Grounds of Appeal— continued. 

way or other, the parties had abandoned the 
decree and treated the same as a matter which 
was not to regulate the rent, held that there 
was no error in law committed by the Court in 
having arrived at that conclusion. WOOJIA 
MOYEE BURMONYA v. KUNNUCK CHUNDER 

Mookerjee. 17 W.R. 418. 

(27)—Special appeal — Reasons given by lower 
Court for ifs decision not accepted in full —The 
decision of tbo lower appellate Court cannot ba 
set aside in special appeal although the High 
Court does not agree with or support all the 
reasons which the Judge has given for bis 
decision, provided that the reasons which ha 
has given and the infecenoes which he has 
drawo, are not such as be could not rightly 
give or k-gally draw under the facts andoiroum- 
stances of the case. RummeezOODDBBN 
BHOOYAN v. JOYMALA, 18 W. R. 303. 

(23) —Special appeal—Finding of fact — Find- 
ing of lotoer appellate Cowrf ^nal.—The High 
Court must take as final the finding of the 
lower appellate Court upon a question of fact, 
although it does seem to be at least doubtful 
whether the judgment of the first Court wasnot 
tbe right one, and although it is not unlikely 
that tbe High Court might come to a different 
conclusion, LOOYEEDHUR ATTO V. PROSUN- 
NO MOYBE DOSSEE. 20 W.R. 267. 

(29) — Appeal—Finding of fact—Specialappeal 
—Interference by High Court — Evidence — Cre¬ 
dibility of witness —Weavers and cultivators— 
Award —Possession—Onus of proof. —The High 
Court, in special appeal, may disturb a finding 
of fact by a lower appellate Court, if tbe leason- 
ings and tbe views on whion that finding is 
based are erroneous in law. It is an error in law 
to reject the evidence of weavers, simply be¬ 
cause they are weavers, or to accept the 
testimony of witnesses who are cultivators, from 
tbe mere circumstance that they are oultiyators- 
In a suit for possession, where the defendant 
sets up an award under s. 15, Act XIV of 1859, 
in bis favour, tbe otius of proving possession and 
dispossession alleged in the plaint lies, in the 
first instance, on tbe plaintiff before the defend¬ 
ant could be called upon to prove his case. 
JUQQURNATH DEB v. MAHOMED MOKBBM, 
17 W. R. 161. 

{ZO)—Weight of evidence —Special appeal-^ 
Interference by High Court .—The weight of 
evidence is not a point on which tbe High Court 
cau interfere in special appeal, as it is for the 
lower appellate Court to decide what amount 
of credibility is due to what evidence, BABOO 

Dhoondhbahadoob Singh v. baboo Priag 
Singh. 17 W. R. 314. 

(31)—^uesfton of fact—Decision of, by first 
Court, not based on satisfactory grounds-^ 
Appellate Court not going on merits— Setnand- 
—Where a question of fact on which a whwe 
case turns is not deoided by the first Oooit by 
giving satisfactory grooods for the oonolosiim 
arrived at, and the lower appellate CourtsintPM. 

■'I 
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-9. — Groands of Appeal— c(mtimied. 

pronounced its reasons to be good without 
either going into the merits of the case or giviog 
its view of the evidence, that the case should be 
remanded for a re-hearing. Kristo GOBIND 
EDB V. GUNQA PEBSHAD SURMA, 23 W.R. 
266. 

(33)— Act VIII of 1809» s. 359—Reasons for 
decision of appellate Court.—Wbat s. 359 of 
Act yill of 1859 means when it says that the 
reasons ” for the decision of an appellate 
Court must be stated, is not the reasons for 
coming to any conclusion of fact, but reasons 
showing upon what points of fact or law the 
decision tarns ; and the bare fact that the Judge 
has not given the reasons for bis judgment is 
not in itself a ground of special appeal. Ram- 
ESSUR BHUTTACHAEJEE V. SHAIK BHANOO. 
i2 W.R. 272. (U W.R. 312 and 559, D.) 

(33) —Omission to staU reasons in appellate 
judgment^Second appeal — Civ- Pro. Code, 
1882, ss. 574, 584 —Tbc fact that the judgment 
(of an appellate Court) has not been drawn up 
in the manner prescribed by s. 574 of the Civ. 
Pro- Code is no ground for second appeal under 
8. 684. unless it could be shown that the judg¬ 
ment has failed to determine any material issue 
of law. Bisvanath Maiti v. Baidyanath 
MANDUIi. 12 C. 199. (18 W.R. 473, F.) 

(34) — Judgment in appeal without recording 
reasons — Act VIII of 1859, s. 369.—Where a 
Court of special appeal can find that a lower 
appellate Court has really gone through the evi¬ 
dence, and has come to the same opinion as 
that of the Court of first instance it is no ground 
of special appeal that the Judge has not 
rewritten these reasons on his own account, 
though it would be more satisfactory if he had 
stated seriatim the points raised on appeal, and 
had given his own reasons for deciding them 
either one way or the other, as prescribed by 
B. 369, Act VIII of 1859. KULOMUTTEE 
KOBB V. JOWAHUR AXil, 11 W.R. 316. 

• (85)— Special appeal—Credibility of witnesses. 
—The infeceoce drawn by a lower appellate 
Court from facts against the credibility of 
witnesses cannot be interfered with in special 
appeal, whether the reasons given for the in¬ 
ference are right or wrong. MUSBAMUT PU* 
TA8HBB KOOBR v. SBEO FEBBBAD RAM 
OOPADBYA, 24 W.R. 61. 

(86) —Appellate Court assuming circumstances 
not deposed to^Decision based on assumptions 
—Remand.—Where the lower appellate Court, 
having before it the evidence in the case, bad 
chosen toABBume a cirouznstanoa not deposed 
to by the plaintiffs or even suggested, and to 
ground on ibe fact so assumed an imputation 
of nojust dealing on the part of the defendant, 
and on that assumption confirmed the decision 
of the first Oonrt without bearing out the 
app^t the High Court, in epeeial appeal, 
eoneldering that suoh imputation was anjostifi- 
•fgUe, directed that the case sbonld go back to 
dlulowarappeUate Oonrt in order tb^ it might 
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give a proper judgment in the appeal after duo 
consideration of the whole circumstanoe and of 
evidence adduced in the case- CHAND MONEE 
DOSSEE V. Obhoy Churn Mae, 24 W.R. 
289. (R.. 7 C. 263 = 8 C.L.R. 449.] 

(37)— Special appeal — Remand—Insufficient 
inquiry. —The High Court on special appeal set 
aside tbo judgment of the lower appellate Court 
and remanded the case for a complete enquiry 
as the previous bearing of the suit before the 
lower appellate Court was inadequate. Sha- 
GUR ChUNDER SHAHA v. SREEMUTY MOHA- 
MAYA,, 25 W.R, 25. 

. (38)—Special appeal--Fnidinij of fact—Errors 
of l-iw—Evidence—-Ex parte— Evidence against 
person not party to decree—Decree in contested 
suits. —Considering as evidence what is no 
evidence and rejecting good evidence without 
assigning a reason, are errors of Uw, and if a 
lower appellate Court, in cemirg to a finding 
of (act, falls into such error.s of law, that finding 
may be set aside in special appeal. fR., 7 C- 263 
= 8 C.L.R. 449-] An ex parte docrec is evidence 
quantum valeat even as against a person not a 
party to it. {R., 12 A. 1. P B.] A decree 
obtained by A against B cannot be considered 
as conclusive evidence against tbo titlu of G. 
HUNSA KOOER V. SHHO GOBIND RAOOT, 24 
W.R 431. 

(39) — Limitation — Adverse possession—Proof. 
—A person suing for possession of land must 
prove that bo has been in possession at some 
time within 12 years of the date of suit, in 
order to avoid the plea of limitation being sot 
up- GOBINDO CHUNDER MOULICK V. 
MUDHOOSOODON MOULICK, 25 W R. 550. (17 
W.R. 165, D.) 

(40) —Limitation— Plea first raisedin special 
appeal.—As limitation is not a question of 
jurisdiction, it cannot be pleaded tor the first 
time in special appeal. Sheo GOLAU BiNGH 
V. Roy Dinkur Dyal, 12 W.R 215. 

(41) — Special appeal -Error in law--Construc¬ 
tion of sale-deed—Identification of land. —It is 
an error in law for a lower appellate Court to 
assume without ovidooco that tbc lands in 
certain deeds of sale arc the same as those in 
dispute, to accept oral evidence rejected by the 
first Court as self-contradictory, and to put an 
unjustifiable construction on other evidence. 
Bbharbb Ladd Naek v. Breeram Roy, 
20 W.R. 259. 

(42) — Special appeal—Question of fact. —The 
mere fact of a suit being cognisable by a Small 
Cause Court and for less than Rs. 500, does not 
bara special appeal. But the High Court cannot 
interfere in special appeal on a pure question 
of fact decided by the lower Court upon the 
weight of evidence. Kewad Kamdoo v. 
OUBAO Singh, 28 W.R. 166. See also OMBAO 
Singh v. kewad kandoo. 25 W.R. i66. 
Rote. 

(48) — Cio. Pro. Code, s. 567, objections 
not raised bofors first appellate Court under, 
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-5.—Grounds of continued. 

caH7iol be set forth as grounds of second appeal. 

W’hece the plaintiSs, appellants in a second 
appeHl, had failed to take certain objections 
beiore the first appellate Court, with regard 
to certain findings of the Court of first instance 
upon remand, they ought not to be permitted 
to rai'ie those cbjections, for the first time, as 
grounds of their second appeal, because they 
had failed to raise those objections in proper 
time under s. 667 of the Civ. Fro. Code. 
Muhammad abdul hai v. Sheo Bishal 
Rai, 10 A. 28 = A W N. 1887, 234. 

(44) —Dormant paruiers—Kvidence — Error — 
Appeal—Evidence — Witness being dependant on 
plaintiff. In a partnership business, there can 
be dormant partners —persons who actually 
share in the profits, although not appearing to 
the world as partners. So, a Judge deciding, 
from the fact of one person carrying on business 
firm and appearing to the world to be the only 
person carrying it on, that there can bo no 
other person in partnership with him, commits 
an error which materially affects the decision 
of the case on the merits and is a ground of 
special appeal, [fi., 7 A. 649. P.B ) A witness 
IS not diseiuiileo to credit simply because he is 
a servant or dependant of the plaintiff by whom 
he IS called. SHOOBULCHUNDER IvUIiLBAH 
V. KovlaSH CHUNDER Mal. 14 W.R. 23. 

ijb)—Finding of fact—Special appeal.—A 
finding of fact arrved at upon merely specula 
tive rea.soning. held to be contrary to law. 
Such mis-trial can be set aside bv the High 

Court in special appeal. Mahomed aizaddi 

SHAHA V. SHAFFI MULLA. B B L.R. 26 (2 

B.L.R. P.C., 120. R.] 

{iO)-^Objections in special appeal .—Right of 
respondent in special appeal to urge objections 
under s. 348. Civ. Pro. Code, 1859. ISHOBE 
Ghose V. James Hills, W.R. F.B. 48. 

W}—Groundsofobjeclion—Special appeal.— 

An objection that a finding of fact by the 
Courts below is unsupported by any evidence, 
ought to be stated in distinct words on a 
pstitiou of special appeal to the High Court. 

Ramamooqra Sahoy v. Mussauat dhon- 
DIA, 25 W.R. 140. 

Special appeal—Judgment based on 
mistakes of fact—Remand. —In this case, as the 
judgment of the lower appellate Court was 
fouuded upon many mistakes of fact, the High 
Court in special appeal set aside that judgment 
and sent the case back for a fresh decision. 
POORNO CHUNDER CHATTEB.JEE V. BABOO 
CHUNDER COOMAR ROY, 24 W.R. 171, 

(49) — Appeal — Appellate decision based 
neither on evidence nor on admissions—Second 
appeal.—^here the decision of the District 
Judge in appeal is based neithbr on evidence 
nor on admission, it is not binding oh 
the'parties in second appeal. VlSHWANATjH 
BHtKAJI V. DHONDAPPA, 17 B. 475. 


I Special or Second Appea/—continued. 
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(50) —iSecond appeal—Finding of lower OoUrti 

based on misconception of evidence—Finality.-^ ■ 
Where the lower Court has misconceived the' 
evidence and based its finding thereon, snob 
finding cannot be accepted as a legal finding ib ■ 
second appeal. GOVIND v. Vithal, 20 B. 
7S3. [R.. 4 N L.R. 20; D., 4 O.L.J. 198.] 

(51) S. 584, Civ. Pro. Code. 1882— Ground 
of second appeal. —A second appeal will lie> 
where (be cooclueicn arrived at by the lower” 
appellate Court has been the result of an 
erroneous finding of a fact based on an erron6>' 
OUSView of the law. ISHAN CHUNDER DAS 
SabkaR V. BishuSarda, 24 C. 825=1 C.W- 
N. 665. (18 C. 23, P.C., 19 C 253. P.C., 20 0. 
93. P.C., R.) IR., 25 B. 202. 5 Bom.L.R. 956.] 

(52) —Cm. Pro. Coae, Act VIII of 1869, 
s. 372—Special appeal —Ciitieston of first appel¬ 
late Court to take into consideraiwn presump¬ 
tion of fact — Interference by High Court.— 
Where the decision of an appellate Court was 
most materially affected by tbe exclusion fromi 
the mind of tbe Judge of a presumption arising 
out of the circumstances of tbe case, there was' 
a defect in the decision of tbe case upon the 
merits within tbe meaning of s. 372, Civ. Pro. 
Code, Act VIII of 1859. so as to justify the 
High Court in interfering to remedy the defect 
on special appeal by directing an issue. 

TATCHI V. VENKATACHALA MUDALI. 1 H. 
H.C. 131. [F., 5 M.H.C. 464 ; R., 2 M.H.C., 

428.J 

Ibd)—Finding of the first appellate Court 
without evidence to support %t —S«6sfaM/»al error 
—Ciw. Pro. Code, 1882, s. 584.—Where the first' 
appellate Court, in tbe absence of any evidence, 
came to the conclusion that a deed of compro* 
mise, upheld by the lower Court, was not for 
tbe benefit of a minor, held, that it was a sub¬ 
stantial error or defect in tbe procedure of the 
first appellate Court. There is a second appeal, 
if the finding of the first appellate Court is 
arrived at without any evidence to support it! 
for suob a procedure amounts to a snbstantial 
error in the proceedings of the first appeliaCei 
Court, and affords a good ground for a second 
appeal being brought under s. 684, subs. (fl)r' 
Civ. Pro. Code. Hamanta KumaRI DBBI 
V. Brojendro kishobe Roy chowdhby, 

17 C. 875 = 17 I. A. 65. P.C. =5 Sar. 542. [F..' 

4 C.L.J. 199; R., 15 B. 670; D,, 26 0, 63=8 
C.W.N. 649.] 

(64)— Allegations andproofson record, Judge's 
overlooking of, a defect in law — Such overSipW 
uihen constitutes ground for special appeal.-f* 
The special appellant, the defendant in tbi^ 
case, urged that the lower appellate Court bad 
omitted to take notice of the proofs andallega*' 
tions of the parties to the suit as to whethw 
tbe lands iu dispute had beau held at an 
form jumma by the special appellant and bis- 
ancestors for a long series of years '; and th^ 
High CoQtt observed that unless good 
suffiolbnt reasons exist to the oontraiy, e'v^iT' 
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Judge on a question of fact is bound to take 
into consideration all the allegations and proofs 
on the record bearing upon that question, as 
well as the material presumptions of law and 
fact which arise therefrom. The lower appel¬ 
late Court bad committed the double mistake 
of overlooking these presumptiona, as well as 
the material proof and oversight, though a 
defect in law in the investigation of the case, 
would not necessarily constitute a ground for 
special appeal, except V7ben the error or defect 
in law is of such a character that it might 
• have caused an error in the decision of the case . 
on the merits. GUNBE BISWAS v. 8BBEQOPAL I 
PAUL CHOWDHRY, 8 W.R. 395. ! 


Appreciation of evidence—Discrediting 
witnes5es~~High Court^Special appeal—Error 
of law. —Where tbe lower appellate Court dis¬ 
believed the evidence of a witness, not for any- 
. thing in his deposition, nor for anything 
opposed to it in tbe eviden'ie of other witnesses, 
but simply because be being a naib-patwaree, 
signed certain daona bundee papers as pat- 
waree: Held by the High Court in special 
appeal, that the lower appellate Court com¬ 
mitted an error of law to nece^^sitate a remand 
of the case for further inquiry. 5lR. W. 
MACKENZIE V. JOWAHIR MAHTOON, 23 W. 
B. 137. [F., 1 N.L.R. 31.] 

(56)—>7i<n«s8 believed—Ground for believing 
not good— Special appeal.—If the Judge of tbe 
lower appellate Court has dealt with tbe evi- 
'dence adduced on both sides, and there is enough 
to show that be had weighed it, and come to tbe 
conclusion that the plaintiff’s witnesses ought 
to be believed, tbe giving in the course of bis 
obeervatiooe a reason which may not be consi¬ 
dered a good one is not a ground of special appeal. 
Gheo OOLAM 8AH0Y V. Mohadeo Lall 
BAHOO, 18 W. R. no. 

’Refusal to examine witnesses—Special 
appeal.-^lt ia not imperative on a lower appel¬ 
late Court to examine any number of witnesses 
a suitor may ask to have examined; and the 
refusal of the Court to do so is not a ground for 
special appeal. RAM Dhun SINGH v. RUNG 
LALLBINGB, W. R. 1864, 240. 

(68)—Bpsciai appeal—Question of fact—Deci¬ 
sion not amounting to error of law.—Unless a 
Judge commits such an error in the mode of 
dealing with a case on tbe evidence before him 
as would make bis conclusion on the facts bad 
in law, the High Court would not entertain a 
special appeal from auoh decision. MOBUR 
MATOON V. BIBBB UMATUM, 18 V. R. 499. 


(59}—Sigh Court-Special ai^al—Judgment 
not based on evidence. — A judgment, wbioh 
^OWB ou the face of it a want of due poosidera- 
tioB of the evidence in the case, and t^ intro- 

e nf other matters, is one which may be 
^fere the Sigb Court in sp^eial appeal. 

V. RRQQRBB NABAIN 
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9.—Grounds of Appeal—conlintted. 

(60)—Special appeal—Finding of fact based in 
part on inadmssible evidence—BighCourVs power 
of interference. —A findiog of fact by the lower 
appellate Court upon evidence, a portion of 
whioh was inadmissible, can be interfered with 
in special appeal. GURU Das Dey v. Sambu- 
NATH Chcckerbutty, 3 B.L R.A.C. 258. 

{61} —High Court—Special appeal—lieviand 
— Evidence. —The High Court has power to re¬ 
mand a case, where a lower appellate Court- has 
overlooked tbe most direct and best evidence 
put forward by ft party, and has also failed to 
consider the omis-sion or non-appearance of 
evidence on the part of the adverse party. 

Rohee Lall v. Dindyall Lall, 21 W. R. 
257. 

(62) — Procedure—Error in procedure due to 
mistake in finding of fact—Good ground for 
second appeal. —An error in procedure in the 
lower appellate Court, in consequence of a mis¬ 
take committed by it on a question of fact, will 
be a good ground for a second appeal. (17 C, 
875. P. C., R.) In tbe present case, tbe 
District Judge, under a mistake, thought that 
a bond which was really dated I9th November, 
1885, was dated 8 th November, 1886^ and in 
consequence of this, treated tbe rest of tbe 
defoudaot’s deposition in which he stated that 
tbe bond bad been passed by him a fortnight 
before he bignod in the plaintiff’s account book, 
tbe acknowledgment sued on dated tbe lOtb 
November. 1885, as "false.” Held that the 
District Judge must have been biassed by tbe 
opinion soformed as to tbe defendant’s untruth- 
fulness io dealing with the rest of tbe defend¬ 
ant’s evidence, and that there had been such a 
substantial error in procedure as to preclude 
tbe High Court from accepting the District 
Judge's ffndiog as conclusive in second appeal. 
VIRBHADRAPPA V. MAHANTAPPA, 19 B. 870. 

(63) —Decision of lower Court on mixed gues- 
tion of law and fact when may be interfered 
with by High Courl on second appeal— Suit in 
ejectment —Fuidence of acts of user—Finding 
that title was not inferrible from such acts, a 
mixed finding of law and fad not questiona ble on 
second appeal —This was a second appeal from 
the iowerappellateCourt’sdecreedismissing tbe 
plaintiff's suit in ejectment. The finding of that 
Court was that the plaintiff bad not established 
title to the land io suit. The proof of owner¬ 
ship put forward on behalf of the plaintiff was 
altogether oral and consisted of acts of user 
over the land on the part of licensees of the 
plaintiff or hie predecessors in title. Thelower 
appellate Court found against the plaiutifi.feel- 
ing unable to draw, from such acts of nser, 
the inference that the land in dispute belonged 
to the plaintiff. Such finding was held by the 
High Court to be a mixed one of law and fact 
with whioh it could not interfere on second 
appeal- Where from facts found by the lower 
appellate Court, it is easy to rule with certainty 
that a certain leg%l iniezenoe ongh^ or oqgiit 
not t |0 he dnwn. the BUgb Ooitrt, Ui asooRd 
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Special or Second /4ppea/—cootiuued. 

^—5.—Grounds of Appeal—conitnaerf. 

appeal, can and often does correct erroneous 
conclusions drawn by the lower appellate Court. 
Where, however, the legal inference to be de¬ 
duced from the facts is doubtful, it is not 
competent to the High Court in second appeal, 
to interfere with the lower Court’s findings. In 
other words, where the question upon the 
facts and law is such a one as a Judge in 
England would lay before the Jury to decide, 
it is not open to the High Court to consider the 
propriety of the finding of the lower appellate 
Court. RAJABAM V. GENESH HABI KAB- 
KHANIS, 21 B. 91. (R.,4 Bom. L.R. 801, 

28 B. 215.] 

(64) — Second appeal — Mudirection, whether 

aground.—The fact that the lower appellate 
Court has misdirected itself as to the efioot of 
evidence with has been admitted in a suit, is 
an error of law affording a good ground for a 
second appeal. Ram Prosad Das v. Rajo 
KOEH, 5 C.L.R. 94. [R,, 7 a. 649.] 

(65) —Judgment not based on evidence — 

Special appeal -Remand. —Where the judgment 
of a lower appellate Court is not based on the 
whole evidence on the record, the High Court 
on special appeal can remand the case and 
order a re-trial. SHUNDABUN Mohunt v 
8ARUT CHUNDEB ROY, 23 W.R. 160. [i? 

7 C. 263 = 8 C.L.R. 449 ] 

(66) — Evidence—First Court giving reasons 
tor disbelieving witnesses-Appellate Court 
taking a contrary view—Reasons—Practice .— 
Where the first Court has given very full 
reasons for disbelioviog the evidence of the 
witnesses of the defendant, if the Judge of the 
appellate Court finds reasons to believe the 
defendant’s witnesses, and to discredit those of 
the plaintiff, he should, when the first Court 
has expressed such a decided opinion on tho 
point, give clearly his reasons for differing 
from the first Court. ABDUI. ROHMAN v 

Bibee sopy Mikhayash Saheba, 24 W.R. 
293. [R., 7 C. 263 = 8 C.L.R. 449.] I 

(67) — Qrounds for—Discrediting witnesses for 
general reasons not affecting credit of particular 
deponent—Mistake of law.—To discredit wit¬ 
nesses merely for general reasons not affecting 
the particular credit of any individual deponent, 
is to commit an error of law, which can be the 
Bubjeot of a second appeal. Dadoo Bbu Lad 
V. Mohan Lal Bagbi, i N.L.R. 3i. (24 w. 
R. 251. 25 W.R. 137. F.\ 7 M.I.A. 169. 16 I.A. 
81, R.) 

(68) —Second appeal, ground of—Erroneous 

view of evidence.—An erroneous view of evidence 
involves an error of law. ISWAR CBUNDEB 
SANTBA V. SATI8H CHUNDEB QlRI, 30 C, 207 
=7 C.W.N. 126. [D., 4 C.L.J, 198.] 

(69) —Courf’s discretion in dealing with evi¬ 
dence, not to be interfered within special appeal. 
““Where, on account of certain disorepanoies 
between the plaint and the depositions of 
certain witnesses, the lower appellate Court 
disbelieved the plaintifi’s story as a whole and I 


Special or Second Appeal— oontinneA. 

-S.—Grounds of Appeal—continued. 

dismissed the suit, held that the lower Court 
had used a disoreciou which it had a perfect 
right to use, and that the High Court could 
not interfere with its order in special appeal. 

Narbhase Singh v. Luchmee Nabain 
POOREE, 11 W.R. 307. 

(10)—Procedure—Application to use docu¬ 
ments filed in another case—Tender of document, 
—To put in a petition before the trial of a suit, 
praying that the doouments filed in another 
suit which is tried with the present case, might 
be used for the purpose of this case, and not to 
tender documents at the trial, is but laying a 
trap for the Court, aud oaunot afford grouud of 
oomplaiut if the suit is dismissed for want of 
evidence. GOBIND CHUNDBR MookbbJEB 
V. Raj narain AIookeb.tee, 24 W.R. 186. 

(71)—Suif for declaration of right of user of 
tank—Evidence required. —This was a suit to 
declare plaintiff’s right of user over the water 
of defendant’s tank for the purposes of irriga¬ 
tion, which rignt the defendant denied. The 
lower appellate Court found it satisfactorily 
proved by (he evidence of the plaintiff’s wit¬ 
nesses that his lands had been for a number of 
years irrigated by the water of the disputed 
tank, and gave plaintiff a decree aooordingly. 
reversing the decision of the first Court. The 
special appeal preferred to the High Court was 
rejected on the ground that the finding of the 
lower appellate Court as to the degree of credi¬ 
bility aitacbed to the evidence as sufiioiently 
proving a oontinuoua and uninterrupted user 
on the part of the plaintiff, was not such as 
could be interfered with in special appeal. 
Toolsbe Dobs Kobbbbaj v. bhybub Lad 
Tewaree, 6 W.R, 311. [B., 30 0. 281.] 

'Ejectment—Potlah pleaded found to 
be collusive —Parkhuttee—Evidence of bona 
fides—Speciai appeal —Possession.—In a suit 
for ejectment where the defendant pleads that 
he bolds under a pottah extending from 1271 
to 1263 granted to him by the plaintiff and 
another jointly, aud both the lower Courts find 
the pottah to be a false and collusive one, the 
contention in special appeal, that neither of 
the Courts below has taken into consideration 
the evidence which the defendant was prepar¬ 
ed to give as to the bona fides of his farkhutte 
which shows that he paid rent up to 1276 is a 
fair ground of objeotion; for, as the plaintiff 
herself admits that possession remains with 
the defendant without auy objeotion bein^ 
made on her part for six or seven years at 
least, if it could be shown by the defendant by 
proving this farkhuttee that he has been in 
continued possession up to 1276 paying rent to 
the plaintiff, it is olear that his possession 
would be that of a tenant, and not of a wrong' 
doer, and any thing that may be found to bo 
due from him for the use and ooonpation of the 
land would be rent and not mesne profits. 

mohun Singh v. Mussamut juoBirra* 
Eooeb, 24 W.R. 297. 
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(Id)—Evidence, complete diiregitrd of—Effect 
—Error in law- —A oompleto disregard of evi* 
denoe, which, although not oonolusive and an 
estoppel, is of suoh a nature that a judgment in 
opposition to it cannot be allowed to stand, 
amounts to an error in law. Heera Lall 
Ghose V. Kaleb Doss Mookbrjee, 23 W. 
R. 65. 

(74)—Special appeal—Errors of law —£yi- 
dence.—Where an appellate Court ignores the 
great body of evidence on the record and places 
reliance on what can be shown either to be no 
evidence at all or what points almost ex* 
olusiyely the other way, and lays down, ae 
positive dicta of law, points which are not law, 
the High Court would be justified in consi* 
dering suoh proceedings as errors of law, 
notwithstanding that the Court below has 
ostensibly based its judgment on the evidence. 

Mussamat Roop Nabain Kooebv. Ressal 
Tewaree, 24 W.R. 119. [R., 7 0. 203 = 8 
C.L.R. 449.] 

(76)— Special appeal—Error in investigation 
—Remand.—Vfhete the High Court finds in 
speoial appeal that the material defects in the 
investigation of a case by the Court below have 
produced error in the decision on the merits, it 
remands the case for re.trial. Bhiuo Soon* 
DUBEB D09SBE V. CHUNDER KANT GHOSE, 

21 W.R. 217. 

(76) —Framing of issues—Judicial determi¬ 
nation.—X Judge must bo bold to mistake the 
principle of judicial determination, if. instead of 
framing a simple issue, viz., “ is the plaintifi's 
allegation proved," be places himself under the 
necessity of choosing between the plaintiff’s 
story and the defendant's. Shaikh amber 
BBPABEE V. HURREB MOHUN KUBMOKAR. 

28 W.R. 67. 

(77) --Ae< VIII 0 / 1869. s. 374—Omission to 
state points—Oral pleas, addition o/.—Omission 
to state the real point recited or adjudioated 
renders a petition of appeal inadmissible under 
B. 874, Civ. Pro. Code. The law gives no 
authority to add oral pleas. 8ECUNOBR SIKDAR 
V. PUTTJBH ALLY, 1 W.R. 248. 

(1^)‘“Eindingsonfact-Powera of lower appel¬ 
late Court and Aral Court—Jnterfarenoe by High 
Cottfri^A lower ftppellete Qoutt hes es fuuoh 
authority to decide upon facts as tbeOourtoffirst 
instanoe. Although the High Court oonld dis. 
approve and interfere with verdicts of a lower 
appellate Court setting aside jndgments of the 
first Ooart on insuffioient oc erroneous grounds, 
it is not at liberty to do so, simply beoaose the 
judgment of the first Court is more detailed oc 
more satisfaotory on the evidenoe. DoiBO 
Ohundsbboyv. Wooma Moybe dbbta. 
12 W.R. 821. 

^9)—Evidenoe —Courl’a discretion in weigh- 
evidenee—lnUrterenee m special appeal.— 
She EQ^ Ooart eannot in speoial appeal enter 


Special or Second Appee/— continued. 

-5.—Grounds of Appeal—eonfinued. 

into the question whether the reasons given by s- 
lower appellate Court for not giving any weight 
to documents filed as evidence in a case, are 
sufficient or not, it being within the discretion 
of that Court to give as much or as little 
weight to the evideuoe as it might think fit. 
MOONDUR BEEWEB v. HUNOOMAN PeR- 
SHAD, 11 W.R. 277. 

(80) —iSpsciaf appeal — Underrating evidence 
—Chittaof Revenue Survey. —Where it appear* 
ed that the lowor appellate Court bad greatly 
underrated the importance of .'i piece of evidence, 
vis., a cbicta of the Revenue Survey, the High 
Court sent back the case to the lower Court in 
order that that Court might re-consider the 
evidence, and after giving proper weight to the 
evidence pass such decree as the jur-tice of the 
case might require. SUROSSUTY DOSSEE v. 
Umbika Nund Biswas, 24 W.R. 192. [72. 

7 0. 263 = 8 C.L.R. 449.) 

(81) —^uesftons of fact—First Court and 
lower appellate Court differ-^Special appeal.— 
Where, in respect of quostious of fact, there is a 
difference of opinion between the first Court 
and the lowor appellate Court, it is not open to 
the parties in special appeal before the High 
Court to argue whether the first Court is right 
in its finding upon those quesiioos or the 
lower appellate Court. Tara ProsunnO 
MOJOOMDAR V. BiSHONATH SIRCAR, 23 W. 
R. 144. 

(%l)—Ron appreciation of evidence — Inter¬ 
ference by High Court.—T!ho High Court 
reversed the decision of the lower appellate 
Court where that Court, on the mere appear¬ 
ance of a document, discarded the evidence 
of witnesses who testified to tbe making and 
signing of it. LalLaH Jah v. MusSAMUT 
Bibee Tellebmatool Zuhra, 2i W.R. 436. 

(03) —Renames—Suspicion of possible mala 
fides—inference of fraud.—Suit for a declara¬ 
tion of tbe plaintiff's right to property at¬ 
tached in execution of a decree passed against 
her husband. The question was whether the 
plaintiff was the real purchaser of the land or 
it bad been bought by her husband in her 
name. The property was found to be in the 
possession of the plaintiff. It appeared, how¬ 
ever, that tbe Kobala under which tbe plaintiff 
olaimed was made just before tbe decree in 
question was passed. A decree in favour of the 
plaintiff was passed by the first Court, and (his 
decree was reversed on appeal, the appellate 
Court holding that there was much suspicion 
of possible mala /idea in tbe purchase. Held, 
that it was not enough that there was possible 
rttalafidea. There must be proof that tbe tran- 
saobtou was not wbat it appeared to be and 
that instead of being a purchase by the wife, 
it wag a purchase by the husband in tbe wife's 
name ; in the absence of snob evidenoe, the 
plaintiff was bound to suooeed The Wtg h 
Court also held that the lower appellate Court 
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cocnmitted an error of Jaw in resting its deoi* 
sioo upon such circumstances. MUSSAilUT 
MRFiAR Banco v. Keramut ali 22 W R 
402. 

(84) — Evidence—Comparison of signatures-^ 
Diwrepnncv—Interference bp Sigh Court in 
special appeal. — A comparison o(si(:;naturcs is a 
mode of ascertaining the truth, which ought 
to be used with very great care and caution. 
Where, in deciding an appeal, the first appel¬ 
late Court placed reliance on a comparison of 
the Hignatures in a mortgage-deed, and the 
signature in a vakalut-nama. and the High 
Court found in special appeal that there were 
considerable discrepancies between the two 
signatures, the High Court oame to the con¬ 
clusion that the comparison of the signatures 
must have been conducted in some way which 
led the first appellate Court into error, and 
remanded the case for re-trial, though the 
question was a matter of fact. SREEMUTTY 
PHOODEE BlliEBv, GOBINDCHUNDER ROY, 
22 W.R. 272. [i?.. 37 C. 467 = 14 C.W.N. 1114, 
39 C. 606=16 C.W.N. 312 ] 

(85) —6'peJiaJ or second append—Grounds of 
appeal Receipts for ''ent—Comparison of signa¬ 
tures Credibility of evidence. —In a suit for 
rent the defendant pleaded payment and put in 
evidence receipts for the rent claimed. The 
Court of first instance disbelieved this evidence 
and gave a decree for the plaintiff. The Judge 
on appeal compared the signature of the plaint¬ 
iff on ihe receipts with bis signature to a docu¬ 
ment not in evidence in the case, and reversed 
the decree aud dismissed the suit. Held, that 
the decision of the Judge, proceeding upon the 
point as to the credibility and weight of evi¬ 
dence. coulJ not be objected to on special 
appeal. RamSOONDER SiROAR V. KlSTOBAO 
Bag. Marsh, 322 =-2 Hay, 421. 

(86) —Special or second appeal—Grounds of 
appeal—Receipts for rent—Civ. Pro. Code, 1859. 
s. 372— Error *n investigation ol case.—la a 
suit for arrears of rent the defendant pleaded 
payment and filed receipts. The Collector dis¬ 
trusted the receipts, and gave a decree in favour 
of the plaintiff, saying that as to three of the 
zeoeipts evidence had been given whiob he did 
not believe ; and that with respect to the other 
veoeipts no evidence had been offered. The 
Judge, on appeal, reversed the decree, and gave 
a decree in favour of the defendant, expressing 
an opioion that the distrust of the evidence in 
support of the three receipts was without suffi- 
oienji reason. Held that, with respect to the 
reoeipts in support of which no evidenoe had 
been offered, the plaintiff was entitled to a 
decree for the rents to which they applied, and 
that the finding of the Judge that such rents 
had been paid without any evidence having 
then been given of such payments was an 
" error in the investigation of the case” whioh 
had produced erioz in the decision ol the case 
upon the merits, within .8. 372 of Act Vlll of 


Special or Second >4j)pe«7—oontinuedr 
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1859, and was therefore ground of special 
appeal. JIOHUN CHUNJDER DHUE V-KlDGE 
Marsh, 381=2 Hay, 419. —^ . 

(81)—Production of copy of deed—Finding oh 
evidence as to genuineness of deed, not open to 
interference in special appeal—Point raised in 
issue between co-defendants, plainti^ not cow^ 
petent to contest on special appeal. —Plaintiff 
claimed the ancestral property held byoneP.R. 
as his preferential heir. The defendant D.D. 
widow of the eldest son of P R. relied on a 
deed of gift by P.R. to his wife who on her 
death bequeathed it to her by will. The Court 
of first instance found both the kibananpah and 
the will genuine and dismissed the plaintiff’s 
suit. The Principal Sudder Ameeo. however, 
only pronounced on the hiba which he consi¬ 
dered proved, apd, bolding that opinion upon 
the will as it concerned two of the co-defend¬ 
ants only. It was urged on special appeal that 
the Principal Sudder Amoen should have found 
as to the genuineness of the will as welll'bat 
the High Court held that there having been no 
dispute as to the genuineness of the will on 
the pact of the plaintiff, the Principal Sudder 
Ameen bad rightly ruled that he could not 
raise nor try that issue whioh was between two 
co-defendants in the suit, the special appellant 
not having any intere-st. Purtber, the Prinol* 
pal Sudder Ameen's decision was in the result 
a finding of fact upon evidence with whioh no 
interference was possible in special appeal. 
BHUGU’AN CHDNDER BANBRJEE V. SBBB- 
MUTTEE DUKHINA DEBIA, 8 W.R. 358. 

(88)— Remand—Mis-apprehension of evidence 
—Improper reception of evidence—Oenuinenesi 
of documents inferred from their appearance—^ 
Strong view of conduct of parties. —Where the 
Judge of the lower appellate Court completely 
misapprehended ihe evidence, sent for and gay$ 
consideration to some documents which were 
not put in evidence before the first Court, with¬ 
out recording any reason for this step, came to 
the conclusion that a document was fabricated, 
merely because it presented an appearance 
which, in his judgment, an authentic and zeal 
document would not be likely to have under tb^i 
circumstances, aud bad taken a ^oiy strqn^ 
view of the conduct of the’parties, the High 
Court, holding that the oase had not been 
properly and carefully tried in the Court below, 
remanded the case for re-trial by another Judgo. 
NOWAB KHAN V. RUGHOONATH DOSS, 30 
W.R. 474. 

(89)—iftsconsfritcfioH of document — Question 
of law—Special appeal.—The misconstruotiw 
of a document is an error in law, and is, as such, 
within the terms of the present special app^ 
law. The Courts, in order to ascertain 
intention of parties, must look (n the wzit^K 
alone, and not to the statement of the PU*V| 
themselves or their witnesses. Where tn* 
word used in poWa are “la bahali bun^oil^t 
Sircar ” the poUayrnduzes aalong astheflSt^ 
ment and not merely duxmg rtlie gMPlAtv 
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lifetime. OBIT Nabain v. Maharajah 
Maheshdb Bux Singh, Agra (P.BJ S2=Ed. 
1674, 39. 

(90)—Special appeal — Miseonslriution of 
docWKtnts —^Proo/.—MiecoQBbfQotion of a docu¬ 
ment as a ground of special appeal must be 
clearly shown. Where a lower Court for 
instance, records in its judgment north instead 
of south, or a tree instead of a nullah as a 
boundary in recording the words of a document 
on which it relies to prove what are the bound¬ 
aries, such errors would undoubtedly be a 
“ mieconstruction,” and afford good ground for 
special appeal. But where the objection is a 
mete matter of opinion, where the lower appel¬ 
late Court has, for reasons given, placed a 
particular boundary mark in a particular part 
of a disputed piece of land, unless it can be 
shown that its conclusion is incompatible with 
the wording of the document it professes to 
go upon, such decision would not be a miscon¬ 
struction; it might be a wrong decision on the 
facts, but there would be no such misreading of 
a document as would allow of a special appeal. 

Kadee Churn Pattur v. Chundee Churn 
Mundul, 9 V.ft. 366. 

G^^fi~'^”-t6rference with concur- 
rent findings of lower Courts—Construction of 
written odwission.-Thougb it is an unusual 
course for the High Court to interfere with the 
concurrent finding of two Courts on a question 
of fact m special appeal, yet it would do so if 
the decision has turned entirely on the con¬ 
struction of a written admission, which has 

been wrongly understood. Labla IuritLall 
V. Mahomed Lallzamah, is W.r. M7. 

192}—Document, misconstruction of—Svecial 

mu VIII of 1859). 

*'u- u“isoonstruotion of a document 
which 18 the foundation of a suit, is a ground 
appeal, although it is not named in 

appeal lies by reason of a mistake as to the 

meaning of some portion of the evidence which 

IB in writing if it is connected with other 

affecting its construction. NOWBUT 

R 2^2 »haree smaH, 19 w. 

OWN TM-iqp T T W O.L,J. 593. 15 
U* wsNr 763^ 13 CvLfJs 418: Bxvl 9 n w u 

164 : J?.. 22 W.R. 314. 9 O.L.J. 

(93)~Safe-^rfi/Icars, cotufruetion of—In¬ 
terference by Bxgh Court—amJal —a 
J udge is bound to give full eSuo therms ot 

a sale certificate ; and when ha proceeds to 
limit the effect of the certificate by certain 
mfeienoea and conoluaione drawn from other 
foments, he does that wtioh he is not at 
ilb^ty to do and commits an error of law 
which it ii in the power of the Hi^ Court in 
speoinl appeal, to remedy- MOOKHta Hubd- 
»g^;J08HBB V. RAM LALE GOMABHTA 14 

[Jffjpl., or B. 864-6 Bom. L.B. 

G.rS—46 
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(94)—Deposition of witness—Construction of 
--special appeal—Survey map—Evidentiary 
vafne— Amm’s report—No opinion expressed 
oy Court — AssumpLion without evidence, if 
ground for special appeaf.—The construction of 
the deposition of a witness, being only what 
the Court thinks is proved by it. and nob boine 
a question of law. is not a ground of special 
appeal. (F.. 3 lod. Cas. 173.] A survey map 
13 not eonclu.sive evidence of possession ; it may 
be used as evidence of it. but its value depends 
on the circumstances under which it Is made 
No special appeal lies to the H gh Court oii 
the ground that the lower Court nas passed no 
opinion on the report of an Amin. An assump¬ 
tion made by a Court, there being no evidonco 
on which It could be founded, amounts to an 
Mror of law and it is a ground for special appeal. 
HniMAT AEI KHADI.M v, Nyamutoollah 
Khadim, 23 W.R. 250, 

^^^^}-:p^ence— Admission of defendant— 
Admissibxlityof whok-Effect of admission on 
co defer^ants—Loidence Act. s. B'i—Thakbu&t 
map—Presumption as to its accuracy—iliscon- 
struction of evidence and faidiy inference — Re¬ 
versal of decision by JJtgh Couu in special 
appeal.—Vfhete an admission by a defendant 
18 put ID it must be taken as a whole and 
cannot bind the other co-defendants. Under 
8. 83 of the Evidence Act, * thakbust map 
must be presumed to be accurate. Where the 
first appellate Court misconstrued the evidouce 
acted contrary to the provisions of the Evi¬ 
dence Act and did not take into consideration 
an inquiry made by an Ameon, which was very 
much relied upon by the first Court, the High 
Court ID special appeal reversed the decision of 
the first appellate Court. NIamutoollah 
Khadim v, Hiumut ali Khadim. 22 W.R. 

9i9. 

(OG)—special appeal—Grounds for.—Where 
a lower appellate Court basts its judgment on 
the conclusion it comes to upon reading the 
contents of a document which involved the 
question of its construction and upon consider¬ 
ing the facts of the case and the conduct of the 
parties -. held, that no special appeal would lio 
to the High Court from suoh a judemoDt. 
BUNGSHEE DhUR MahATA V. IIADHOO 
Boodun Chowdhby, 23 W.R. 408. 

(97)—Specinf or second appeal—Grounds of 
appeal—Decision without sufficient evidence.— 

In a suit OQ a kabuliat. the Court of first 
instance found that the kabuUat had not been 
signed by the defendant, but by a third party, 
and that there was no ovidonoe that such third 
party was authorised tosign it. The Judge on 
appeal reversed the decision. Held that tho 
decision of the Judge holdiog the defendant 
rMponsible for the aigaature of a person of 
whose authority there was no evidence was 
etroneoua m point of Jaw. and was a ground of 
special appeal. Bham Chand Bysack v 
Btogo O^dbb Chattbbjbb. Marib. 8S6 

•¥ UAJe DB8 i 
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Special or Second /tppea/—oonbinaed. 

_ 5 .—-Groaoda of Appeal— continued. 

(QS)—Boundary line ^ Ameen's report and 
jfiap — Report untrustworthy — Report found 
deficient- Special appeal. — Where an Ameen 
is deputed to mark ou6 the boundary line be¬ 
tween two estates, if the Judge of the lower 
appellate Court finds as a fact that the Ameen’s 
report is unsatisfactory and his map wrong, 
the High Court cannot interfere with that find¬ 
ing in special appeal. If it finds the Ameen’s 
report deficient in any point, it can send for 
the man and examine him ; but unless it sees 
reason to disbelieve his statements, or to differ 
from his conclusions as to where the boundary 
line tuns, it must, in deciding the case, take 
those conclusions into its serious consideration, 
and if it rejects them, it ought to give reasons 
for differing in this particular from the first 
Court vjhioh accepted them. SHEO DYAL 
SINGH V. HODGKINSON. 24 W.R. 342. 

( 99 ) _ 2 ^(, opinion on one of many points in 
evidence—Special appeal — Right of water — 
Presumption. —The omission to record an opin¬ 
ion on one of many items of evidence {e-g., an 
Ameen’s report) is not such an error in law as 
to oome within the scope of the provisions for 
special appeals. No presumptions of law in 
regard to rights of water aro known in this 
country, but proof of ancient, reasonable user 
by particular recognised means is sufiBcient to 
give the right, SREEMUTHY BUNDHOO 
SOOKOOLANY V. MAHARA.IA JOY PROKASH 
SINGH Bahadur. W.R. 1864, 367. 

(100) —Special appeal—Refusal to consider 
evidence — Payment of subsequent bill while 
earlier one unpaid—Error in law—Decision of 
first Court based on entry in day-book—Entry 
ignored by appellate Court—Eiror in law.—It is 
an error of law for a Judge to refuse to consi¬ 
der the evidence adduced by plaintiff in support 
of her demand, simply on the ground that it 
was improbable that the plaintiff would have 
received payment for one bill whilst an older 
one remained unpaid. It is an error of law 
and a subject for a speoial appeal for a lower 
appellate Court to ignore an entry in a day 
book ou which the first Court decided the case. 
DABIUBOO DBBEE v. HURUEEHOR MOOKER- 

JBE, 18 W.R. S3. 

( 101 ) —Special appeal—Credibility of witness- 
es.—Where the first Court, for the reasons 
given by it, chose to disbelieve certain witness¬ 
es and the Court of appeal thought that two 
of those witnesses were credible, that is a 
matter with which the High Court has no 
power to interfere in speoial appeal. Sree- 
KANT GSOSE V. BHUGWAN OHUNDER SEN, 
24 W.R. 13. 

( 102 ) —Suii for possession-Presumption of 
fraud from party’s non-attendance—Dismissal 
of suif for nof proving fact in particular way— 
Error of law.—In a suit for possession brought 
by G, a purchaser at a Court-sale, an ex parte 
decree having bean giveui the defendants ob¬ 
tained an order for a new trial, alleging that 


Special or Secoad Appea/—continued. 

-S.—Oronods of Appeal— continued, 

the suit was really brought by B without G’ff 
knowledge. At the new trial, G, though sum¬ 
moned and also ordered to attend as party, 
failed to attend, and the case was there-' 
upon permitted to be withdrawn under s. 97, 
Civ. Pro. Code. R then brought a fresh suit 
alleging that he got a conveyance from G of all 
his rights. G was made a defendant and he 
put in an answer supporting the plaintiff’s al¬ 
legation. He was again ordered to attend, 
and on bis failing to do so, the case was dis¬ 
missed aa tainted with fraud. On appeal, the 
Judge also dismissed the suit, holding, that, 
until G should come formard and give evidence 
in plaintiff’s favour, the plaintiff could have no 
tight whatever. Eeld that, in dismissing the 
suit on the sole ground that the plaintiff had 
not proved the purchase, which he alleged, by 
producing his vendor as a witness, the Judge 
was wrong in point of law. RAM DHDN 
Banerjbe v. Ram Narain Mookebjee, 11 
W.R. 311. 

(103) —Special appeal—Error of law — Dis¬ 
crediting witnesses for general reasons.—T!o 
discredit witnesses merely for general reasons 
not affecting the particular credit of any indi¬ 
vidual deponent is to commit an error of law, 
which can be the subject of special appeal. 
Shbo Purshun PANDEY V. Brun Pandey. 
24 W.R. 251. IF., 1 N.L.R. 31; R., 7 0. 263' 
=8 C.L.R. 449.] 

(104) —TVtlness disbelieved by lower appellate 
Court, not sufficient ground for special appeal. 
—There is nothing in the law authorising the 
High Court to interfere in special appeal be¬ 
cause the lower Court has happened to disbe¬ 
lieve a witness on the ground that the witness- 
is an interested person, or when, upon any 
other ground within its own discretion, it 
does not attach much credit to the statement 
of that witness. DWARKANATH DoSS Bl9* 
WAS V. MODBUN MOHUN CHUCKEBBOTTY, 
6 W.R. 292. 

(105) — Appeal — Judgment — Grounds for 
believing witnesses not given—Ground for special 
appeal, —The oiroumstanca that the 
appellate Court had omitted to give in ite 
judgment its reasons for having believed the 
witnesses whom the first Court had disbelievw, 
oanoot by itself constitute a ground for speoial 
appeal. LUKHEE MONEE DOSSIA V. RAJ- 
KiSHORE Paul, 4 W.R. 106. 

(106) —Appellate Court — Special Appeal- 
Reasons.—No general rule can be laid down aa 
to when the reasons should be stated by an 
appellate Court for believing one set of witnesses 
rather than another; and the omission of * 
lower appellate Court to state such reasons is 
not a ground for speoial appeal. SHUM^u* 
ROODY V. JAN Mahomed sikdab, 2i 

260. 

( 107 ) —Sviience—06;eclion fo oarniisitiWy 
taken in special appeal.—Ail 

the admissibility of evidence must be taken i» 
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-S.—OroandB of Appeal-conrinwd. 

t^he firab Court. If the obiactioQ is Dot raised 

either m the first Court or m the lower Court. 

witneflaas should draw their atteotioD whuf 
they are under examination to their previous 

wh to those made by them 

while under examination, but an omission to 

ShIi/? judgment bad in law. 

HHAM LALL V.,ANUNTEE LALL, 24 W.R. 

(109)--5zamtnafi{m of witnesses in Court of 

w of Sujfs—Deposition 

Waiver 

fidea-Afi/^^ COnfracf-BoDa- 

evidence-special 

s m eonoeolon wi?h 

8 . 17J 18 , that the judgment is to be given upon 
the examination of the witnesses by the Judea 

* perusal of deposition^ 

0^3 3. 173 and the eubae! 

te r«L in expressly allowed to 

be read in evidence at the hearing. Whenever 

the witnesses should be 
examined before the Judge who is to pronoun^ 

fc?wshould bo taken in the 

transfer of suits, and in the disposal generally 
the V to proven! 

r«^.r “ taken by fnother Judg^^^^ 

n Witness being examiLd 

bV ‘"®6ulariiy which may be waived 

by the parties, and which would not be a 
ground for reversing the decree on the special 

hSd hL ‘t appeared that the appellant 

^ been prejudiced by it. Per Tuckfr. J- 

^n® u ® ot original iurisdic- 

Civ regu®Iated'"y the 

appointment ** '®®°’®'* to another 

the oontrwb was a wagering one a^d both 
parties had evidence and (be onus was tbrStS 
upon the Pl»intm of showing that the oontrao” 
iras sot a time bargain and the Judge did not 
^Idthat (he defendant was entitled to snoi^ 
mthout giving any evidence, nnlees the plaint 
iil ^proved the allegation of want of bona 
It was held that the onus was not thrown 
« the plaistifi in the proper sense and so as 

° tbe Judge to 

«{mt«iii(lie partionlar ease theam^tof 
•TUaiioa leqaiiedt and tha exact force of the 


Special or Second Appeal-contiaaod. 

3.—Grounds of Appeal—confinasd. 

presumption that the contract was a bona fide 
one. and if be has made a mistake in his esti 
mate, it is not a ground for a special aoDeal 

Naranbhai Vrijbhukandas V. NaroshIv 

KAR Chandoshankar,4 B.H.C.A.^ 98.^^*^ 

(110) —Act VIII of 1869 s 
Mte %nsuffi,ciently stamped—Erroneous prZe 
dure tn lower Court.-Hho plea of the defeJeJ^nt 

document sued on by the 
plaiotifi was insufficjentJy etamped, was ovar 
ruled by both the lower Courts which decreed 
he P|?*utiS s claim. On special appeal by the 

t^he document was a promissory note and should 
bear a stamp of 12 annas and that the defici 
ency in stamps could not be supplied whan the 
document was admitted in evidence. Th! 
appeal was. however, held to fail because the 

document had been admitted by the first Court 

and accepted by the lower Court as bearing a 

sufficient stamp, and the insufficiency of the 
stamp was the only ground charged in soeeial 

appeal ; and further, the error in theadmfssion 
<lll)-^cf XVIII 0 / 1969, s. 20-Sfomp- 

Evasion to pay-Penalty-Discretion-jZer- 

ference by Bxgh Court.—A Court mav nnZr 
3. 20 of the General Stamp Act, refuse^to allow 
a defect, as to stamp duty to Ha 

unless it be proved affirmatively to ita satis- 

aetioo that there was no intention to evaij 

paymoDt of stamp duty. WhaPA 
District Court has found as a fact that a doou- 

insufficient stamp 

r«n?rAp qF®®® the provision of the 

General Stamp Act, and so refused to allow 

UD tKtn ® the sum required to make 
up the full amount of stamp duty chargeable 
on the document, the High Court could not 

thaFriT the correctness of 

H O 406 ■ >» B- 

‘^PP‘<^^-Objection as toadmis^ 
swn of sectary ewdcuce.—Whether seooniSry 
ev dence is admissible in place of primatrhnd 

Sial®^*^®®®®’ ‘F- ® question tli the 

judicial determination of the Court which has 

J^nnL^h!®®®® merits, but although it 

Mnnot be as a determination of fact, impfaoh- 

“.I ®* the merits 

?iJF® ^®o»8»on, still it must be based upon 

iof^»\,®’*'^®F®®’ it is competent 

^ ®^‘^® admission of 

Jw ®°®® objeot on special appeal 

that the d^xBion of the lower Court as te the 

was either given on no evident 
at aU or on evidence that was not legallv 

ai5!^“^ anpport it. Ohundeb 

OHOSB V. SHOWDAMINBB DEBIA 9 WR 
q17. *«*»s 

(118)— Loaf deed — Unstamped document-^ 
Secondary evidence of contents—Orownd for 
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Special or Second Appeal—continnei. 
-S.—OroQode of Appeal-’Conltni4ed. 


special appeal.—fill that it nould be right for 
the Court to require for the protection of the 
revenue, in cases where a lost deed was shown 
not to have had a stamp, would be that the 
same money should be paid, before admitting 
secondary evidence, as would have to be paid 
if the deed itself were produced. But that is a 
question for the Court to deal with for the 
protection of the revenue. If the Court does 
not do that, but allows secondary evidence to 
be given of the contents of the deed, it is not 
an error which affects the merits of its decision, 
and which a person can take advantage of in 
special appeal. HARAN GBUNDER BhOORREE 
V. RUSSIK CHUNDER NEOGOEE, 20 W.R. 
63. 

(114) — Additional evidence on appeal, parties 
•not entitled to put in as of right—Discretion of 
appellate Court. —The parties in an appeal are 
not entitled, as of right, to put in additional 
evidence. The Appellate Court may allow 
additional evidence in certain cases; but a 
special appeal will not lie in the event of the 
Court refusing to allow it. GOLAM MukDOOM 
V. MUSSAMUT HAPBEZOONISSA, 7 W.R. 489. 
lAppr., 15 W.R. 429 ; R., 23 A, 121.] 

(115) — Additional evidence — Discretion of 
Appellate Court—Special appeal. —Although 
the lower appellate Court has the power to 
allow additional evidence to be taken under 
certain circumstances when the case is before 
it on appeal, a special appeal will not lie in the 
event of that Court, in the exercise of its 
discretion, refusing to allow such evidence to 
be taken. KUEPO SINGH v. Thakoor Singh, 
15 W.R. 429. [B., 23 A. 121 = 21 A.W.N. 11.] 

(116) — ActWlilof 1859, a. 355— Application 
to file additional exhibits—Refusal of applica- 
cation—Bigh Court not competent to interfere 
with. —It is nob competent to the High Court 
to interfere with the discretion exercised by the 
lower Court in refusing to allow a party to file 
additional exhibits upon an application made 
under s. 355 of Act VIII of 1859. MOHESH 
CHUNDER SHEET v. SHOSHEE MOOTHEE 
DEBIA. 6 W.R. 196. [Appr., 15 W.R. 429.] 

(117) — Rejection of evidence—Merits of case 
affected—Error in law. —The rejection by a 
Judge of the evidence in a suit by reason of a 
total misconception of the position of the person 
from whom the plaintifi derives bis title, is an 
error in law, where it aSects the decision of the 
case on its merits. HURO CHUNDUR CHOW- 
DHRY V. GOBIND CHUNDUR MOITREE, 17 
W.R. 293. 

(118) —Acf VIII of 1859, a. 15—Courfa power 
to pass declaratory decrees—Declaration where 
plaintiff can sue for possession—Wrong exer¬ 
cise of discretion — Objection first urged in 
second appeal—Objection to Jurisdiction, when 
may be urged,—Goutts have power to grant 
declaratory decrees in all oases in which the 
plaintifi would be entitled to relief if he asked 
for it, though, in the exercise of the discretion 


vested in them, they should as a general rule, 
refuse to grant <«uoh decrees where the plaintiff 
is entitled to sue for possession. Where, in a 
suit for declaration of the plaintifi’s right to 
succeed to the guddee of a Mahant, the first 
Court passed a declaratory decree though the 
plaintiff was in a position to sue for possession, 
the Chief Court declined to interfere with the 
decree on an objection taken for the first time 
in second appeal, merely on the ground that the 
first Court in granting such decree erred in the 
exercise of the discretion conferred on it bylaw. 
A plea to the jurisdiction may be taken at any 
stage if tbe facts on which it rests are patent 
on the face of tbe record ; but a party is oot 
entitled to have new evidence taken when a 
case has reached tbe stage of a second appeal, 
merely on the suggestion that such evidence, if 
taken, might go to show that tbe suit was be¬ 
yond the jurisdiction of the first Court. Bai* 
kuNT Das V. HuKAM Das, 5S P.R. 1877. 

(1191—Ciy. Pro. Code, 1859, s. 350—Afis* 
joinder of pfainli^s.—Tbe misjoinder of plaint¬ 
iffs is not a ground for the reversal of a decree 
either in a special appeal or in a regular appeal, 
if the investigation of the case on the merits has 
nob been affected by it. 8 AYAD MITA GULAM 
Nabi V. Kharanbibi Hafizulah, 6 B.H.C. 
A.C. 177. 

(120)—Specia/ appeal — grounds. —A special 
appeal to tbe High Court can only be brought 
when the decision appealed against is contrary 
to some law or usage having the force of law, 
or there is a substantial error or defect in law 
in the procedure or investigation of the case. 
An error of fact cannot be any ground of special 
appeal. So, where, in a rent suit, the Judge 
erroneously stated that the rate admitted by 
the defendant was tbe old rate shown in a 
former decision when the rates wore different, 
held, that no special appeal lay. OhAMRU 
SINGH V. TOTA ROY, 19 W.R. 430. 

(1211—S. 584, Civ. Pro. Code. 1SS2— Second 
appeal — Grounds of appeal. — Held, under the 
circumstances of the case, that tbe High Court 
had no power to hear the appeal as a second 
appeal, there oot having been, in the proceedings 
below, any error or defect within the meaning 
of 9. 584, Civ. Pro. Code. LUKHI NARAW 
JAGADEB V. JODU NATH^DEO, 21 C. 901, 
P.C. = 21 I.A. 39=6 Sar. 408. (l6 0. 38. 
P.C.. and 19 C. 249, P.C., i?.) . [R-, 26 C. 53, 
4 C.L.J. 198.] 

{122)—Special appeal, points not raised in 
grounds of, not argtutble at hearing — P<nnt 
decided in previous suit between parties not to 
be re-opened—Res judicata.—The defendant, 
the present appellants, raised questions regard¬ 
ing their liability for payments, in some sense 
voluntary in their nature; neither before the 
first appellate Court nor in the grounds of 
special appeal, were any such questions raised, 
and the Oontb refused to allow the pomte to pe 
raised and argued on special appeal. Where, la 
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-5.—Grounds of Appeal—con^nuei. 

a previous suit between the parties, a point was 
put m issue and tried and the Judge of the 
lower appUate Court had re-opened it. the 
order of the Judge was reversed by the High 
Court on the principle of res judicata. Meer 

S™ee. 

judicata— Tt'hefAcr per- 

wHiu special appeal^Query.^ 

Whether a plea of res judicata can be taken in 
special appeal if not pleaded in bar to the suit 

ram 39®P.R°W9. '• 

(124) —J'indiny of fact^Spedal appeal.-The 
hnding that the plaintiff asking the Court to 
demolish a bouse stood by and allowed the 
house to be erected by the defendant, ie a find- 
iDg of fact and cannot form a ground for special 
appeal. DURSUN Lall Chowdhry v. 
kashee Chowdhry, 2 SW.R. 494 . 

(125) —Suif to get rid of effect of decision— 
Appeal.—A legal point involved in an adverse 
decision should be contested by means of an 
appeal; but no suit lies to get rid of that 

decision, eheeu rokheet v. sartuck 
CHONDER Rana. W.R. 1864. 85. 

(126) -^cf VIII 0 / 1859. s. 359-Judffmenf 
not pronou^ed in open Court with reasons for 
d^isu>n~ Irregularity - Special appeal, - la 
^18 case, the judgment of the appellate Court 
was written after the Judge bad ceased to hold 

C?nrt Ptonouoced by him in open 

Court with the reasons for the decision, as 
directed by s. 369 of Act VIII of 1859. Held 
that the irregularity bad not affected the meri ts 
of the case and that it was no ground of special 

appeal, Ganpatram Lakhmiram v. Jai- 
CHAND TALAKCHAND. 4 B.B.O.A.C. 109. 

apdinaf sAare./ioWer -Objec- 
disclosing exUnl of share. 
c<w»pef«n< (o raise, ivhen not taken 
oi the grounds of obiec 
pleader sought to 
ed tbe Judge ought to havo^pass- 

Shari against each 

flh!r!l5not K tbe extent of bis 

thJ Hiok ^ ‘abeninspeoial appeal. 

BO? S S? was of opinion that it could 

S? 0 ad«'^ pir ^® appellaafs 

pleader. Per Mitter, J. (Confra)The case 

ought to be remanded to the ffest Court to Jrv 

the extent of tbe shares belonging to the 

different defendants. The paetii *ought to 

have been asked to disclose their reepeotive 

shares and a decree ought to have been paesS 

itt favour of the pUmtifiagainst each defendant 

in proportion to his share, and it was im- 

matenal whether the above point had boon 

pre^osly taken or not, MAHARAJAH 

MOHESSUa BUKSH BlNOH BAHADOOB v 

MDTHOOM PBBBHAD, S W.R. 044. [R.. if 

WJI. 181.J '■ * 

(198)—CdfMtatfp to adopt—Matter of legal 
Bpseial appeal.—The detenoiuation 


Advocflf'? 
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of the question whether an inoapaoity to adopt 
on the part of a senior co-widow results from 
the facts found by the lower Courts, under the 
oircumstanoes of a particular case, involve 
matter of legal inference and is consequently 
open to inquiry on second appeal. Laxmibai 
V. SARASWATIBAI. 1 Bom. L.R. 420 = 23 B 
789. [R.. 25 B. 537.] 

(129)—Appeal—Right of vakil to be heard— 
(founds of appeal should be filed.—U is a condi¬ 
tion precedent to an advocate or vakil being 
beard on behalf of a special appellant that 
some duly certified ground or grounds of appeal 
shall have been filed. Kisben Chundeb 
ROY V. HURISB ChuNDER BOSE, 3 WR 
218. [F.. 15 C. 706.] 

appeal — Presumptions.— 
Where tbe lower appellate Court concluded 
agaiDst tbe genuineness of a deed of sale to 
certain appellants, on a presumption arising 
from the existence of a possessory lease to 
other parties, and rested his decision entirely 
on euch presumption, hisdecision was set aside 
in special appeal on the ground that the pre¬ 
sumption did not necessarily arise. MUSSA- 
MUT AKJOO BlBEE v. KOONJO BeHARBE 
Lall, 19 W.R. 287. 

See ADMISSION — ADUrrs.SIOS’S BY OR 
AGAINST THIRD PERSONS, 2 N.W.P. 207. 

5ee APPELLATE Court-Ob jections first 

TAKEN IN APPEAL. 9 W.R. 503- 

See arbitration-Miscellaneous, 57 

P*R» 1876. 

Ground not urged in lower appellate Court 
—Right to urge in further appeal— See Civ. 
Pro. CODE. 1909. O. XXXII. r. 7, 134 P.L.R. 
lOl 1 • 

See Evidence—Maps, iso. 353 . 

See Ghatwali Tenure, 18 W.R, 376 . 

See Hindu Law—inbsritance, 20 W.R. 

XH I 4 

See Judgment-General, a w.N. 1992 , 


6 . 

Of appeal—5ee JORiSDiCTiON—Q uestion 
OF JURISDICTION. 7 B H.C.A.O. 79. 

See Local investigation, SjW.r. 6, 

T, OP PLAINT, 2 

B.H.O. 162. 

See Review—Review aftbu Time, ii4 

PeR, 1876. 

Giving no opportunity for reply—Ground 
for special appeal—See RIGHT OF REPLY 
6 B.L.R. App. 44. ’ 

Altamative reliefs in plaint—Partition- 
Findings of faot anaooompanied by reasons— 
Not eoooiuaive in second appeal—Pcaotiee— 
Prooedare. — See VARIANCE BETWEEN 
Plbadinos and PBOOF, 19 B. 828 
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Special or Second Appeal — coDtinued. 

-6.~Prac(ice and Procedure in Special 

Appeal. 

(1) —Ciu. Pro. Code. ss. 565, 566, 587 — 
Second appeal—Determination of qwstione of 
fact—Remand, —Ic was not intended that the 
High Court, sitting as a Court of second appeal, 
should determine questions of fact on the evi* 
dence. The only grounds on which second 
appeals are cognizable, are those mentioned in 
s. 584, which relate to errors of law or usage 
having the force oi law or substantial error or 
defect in procedure which may possibly have 
produced error or defect in the decision of the 
case on the merits. When an appeal has been 
admitted on those grounds, the whole case 
cannot be opened so as to enable the High 
Court to deal with it under s. 565. If the 
lower appellate Court has omitted to frame or 
try any issue or to determine any essential 
question of fact, the proper course for the 
High Court is to remit the issues for trial to 
that Court, GIRDHARI LALv. W. CRAWFORD, 
9 A. 147»A. W. N. 1886, 325. (7 A. 765, 8 A. 
172, Overruled.) 

(2) — Improper admiseion of evidence by lower 
Court—Remand. —Though the High Court can* 
not, uD second appeal, generally look at the evi> 
denoe itself to decide the sufficiency of evidence 
in the case,other than that improperlyadmitted, 
to support the lower Court’s finding, yet, in oases 
where it is clear from the judgment that the 
Court below has arrived at its fiodings independ- 
ently of the improperly admitted evidence, 
there need be no remand. WOUBS Chander 
CHATTERJEE V. CH UNDER CHDBN ROY 
OHOWDHRY. 7 C. 293. (24 W. R. 392, Dies.) [R.. 
23 C. 179. 31 C. 380, 35 C. 701 = 12 C. W. N, 
667 = 6 C. L. J. 563.] 

(3) — Extension of time for presenting appeal. 
■~The High Court has the power to extend 
the time for presenting a special (appeal. 
Baboo Kashinauth roy v. mynooddeen 
CHOWDRY, W R.F.B. 146. 

(A)—Presentation— Vacation — No indulgence 
can be shown to a special appellant whose time 
for appealing had expired, by reason of bis not 
exercising any diligence in preparing his peti¬ 
tion, The vacations are not poriode to be 
added to the prescribed periods for appealing. 
KISHTOPROSHAUD OHUCKBBBUTTY v. RADA 
EANTO BHUTTACHARJBE, W. R 1864, Mis.18. 

(5) — Special or second appeal—Procedure in 
special appeal— Right of respondent to urge 
objecliotts under s. 346, Civ. Pro. Code, 
1869.*~ln a special appeal, as well as in a regu¬ 
lar appeal, it is competent for the respondent 
to show that points decided against him ought 
to have been decided in his favour. In an 
appeal in a suit for enhanoement of rent, 
where the tenant is appellant and seeks to 
reduce the amount, the respondents may show, 
on other points of law, that it ought to have 
■ been enhanced beyond that which the decree 
.gave him. HiLLS y. IBHOBE GHOSE, Harsh, 
lfil = W.R.F.B. 48 = 1.lod. Jnr. 0. 8. 28=1 
fiay 880. 


Special or Second 4ppe«/—continued. 

-"^6.—Practice and Procedure In Special 

Appeal — continued. 

(6) — Appeal—Bight of respondent to take objec¬ 
tion which he might have taken in separate 
special appeal. —The respoudent in a special 
appeal could not take any objection to the 
decision of the lower Court which he might 
have taken if be bad preferred a separate special 
appeal. MAKUDU RAVUDIiAN v. MASTAN 
Sahib, 1 M.H.C, 102. (l Ind. Jur. 25, Wof J*.) 

(7) — Issues in the lower Court, party abiding 
by, not competent to go behind issues on special 
appeal.—O q special appeal, the High Court, 
canuot allow a party to go behind the issues, 
by which be was content to abide in the Court 
below and which were actually tried there pro¬ 
perly. If either of the lower Courts bad refused 
to entertain any material issue, it would have 
afforded him good ground of complaint, but, in 
the absence of any such allegation, it is not 
competent to him to raise objection, on such 
grounds, during special appeal. SHAIKH 
AHMED MUNDUL V. SHAIKH SONAOOLLAH, 

8 V. R. 3. 

(8) —Second appeal—Pleadings—Meaning of 
plea that the judgment of the lower appellate 
Court is perverse. —It is not competent to an 
appellant in second appeal under a ground that 
the judgment of the lower appellate Court is 
perverse to raise any question of law. JWALA 
Pbasad V. BINDA CHARAN, A.U.N. 1892, 8. 

(0) — Obscurity in judgment, how removed— 
Appeal.—Where the decision of a Court is 
obscure on any point, it is the business of the 
Court which passed the decision to make it 
clear on an application made to it for that pur¬ 
pose. It is not the duty of the appellate Court 
to make that clear which is obscure in the 
judgment of a lower Court. BHUMBOONATB 

Singh v. MooktaRam Kotal, 11 W.R.381. 

(lOj—C»u. Pro. Code.s. 561— Second appeal— 
Objections—Withdrawal of appeal, effect of, on 
hearing of obyccfions.—'WlieEe an appellant filed 
his appeal on the eighty-ninth day of limitation 
and the respondent, after the period of limitation 
for an appeal had expired filed objeotions under 
B. 561 of the Civ. Pro. Code and where at the 
bearing the appellant adandoned the appeal. 
Held that the objeotions also could not be 
tained. THASUB RAl v. Gulzar RaM, A.W. 
N. 1893, 68. 

(11)—Second appeal -Perverse judgment o/ 
lower appellate Court—Civ. Pro. Code, 1872, 
s. 584.—Where the lower appellate Court bad 
drawn such unreasonable and strained oonolu- 
sioDS from the facte, all of which conolasiyely 
pointed in a direction opposite to its deoiMon, 
held that its decision could not bo allowed to 
stand. Rajb.ani Kuabi v. MANNI SAHU, a. 
W.N. 1882, 66. 

{\%—Misplacement of the burden of proo^— 
Where misplacement of the onus has 
acquiesced in by the parties in the Court of fi 
iustanoe or in the lower appallnte Court, tn 
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~“6.—Practice and Procedare in Special 
Appea)~con2int4£d. 

High Court would be very reluctant to inter- 
fere with the result unless there are reasons to 
suppose that the error may have produced error 
in the decision of the case on the merits. 
Oakoadas V. Dama, S Bom. L.R. 177, 

(13)—Civ. Pro. Code, Act VIII of 1859, 8,372 
‘^Special appeal^Remand of suit for find¬ 
ing on issue framed — O6;eclion by special 
appellant going to merits of caaA.—Where the 
lower Court returned a finding on an issue 
iramed by the High Court in a special appeal, 
the special appellant could not take an objection 
to the finding and the evidence so returned 
«oirig to the merits of the case which otherwise 
was not open to him, No rights were given by 
s. 25 of Act XXIII of 1861 which were inconsist¬ 
ent with 8. 372 of Act VIII of 1859. 

y^AYATATCHIv.VENKATACHALAMMUDAI/I, 

1 H.H C. 2S0« 


special or Second >4pp^a/—continued 

-6.—Practice and PrCeedore in Special 

Appeal— continued . 

(18 )—Second appeal—New defewe.—A de- 
lei^e whioh was oot raised either in the Court 
of first instance or in the lower appellate Court 
could not be raised for the first time in second 
ap^al- RAGHUNANDAN RaI v. Sut RaurAJ, 
A.W.N. 1881.72 

{19}—Legal plea, raised for first time in 
second appeal—Duty of Court ,—A legal pica cau* 
pot be allowed to be raised for the first time 
in second appeal, when it would bo neoessacy 
for the Court to ascertain many points of facts, 
before it could properly adjudicate upon such 
plea. The uniform practice of the Court is to 
allow legal pleas in second appeals for fcho 
first time only when they rerjuirc no new poiDtK 
of facts for determination, an(i those pleas can 
be disposed of on the materials on the record. 
MaHABIR TIWABI V. JHANUUR, A W.N, 1887, 
213. [R,, 13 A. 381,] 


(14)—Special appeal—Hesb ground. — In 
special appeal, a new ground may be taken, if 
It manifestly arises out of the facts alleged and 
admitted, whether pressed or not before the 
lower appellate Court. Kali Mohun ChaT- 
TERJBE v. Kali Krishna Roy Chowdhry 
2 BX.B, App. 39 = 11 W.R. 1S3. [R., 2 M. 

0^0.J 

(161—New point taken for first time in second 
ap^al —Question of fuw.-The High Court 
will allow a new point to be taken for the first 
time in second appeal, when it is purely a 
.question of law which arises on the findings ol 
the Courts below, and could not be affected by 
any facts outside those findings. NAGESH v. 

^ ' ^79. 27 B. 

462, 1 N.L.R. 1.] 

fuften in lower Courts, wliether 
he taken for first time in second appeal— 
Practice .—a point not taken in both the lower 
vourte, and oot made one of the grounds of 
SMond appeal, cannot be taken foe the first 

where it sets up a new 
nght differing in kind (and not merely in 

that asserted throughout the trial. 
RAGHAWA V BHIVAYOOAPA, 18 B. 679, [R., 

1 rieJj tkt lij 

(l7)-S«»ndappeal-NewpomL-An appel¬ 
lant should not, upon second appeal, be allowed 
to rwee an entirely new point, if it is one for 
tbs right determination ol which it is nacessary 
to go into evidence which has not been prodooed 
in the lower Courts, or unless it is a pure point 
oi law going to the question of the jorisdiotion 
of the lower Ooarts, and capable of being 
determined without the ooniideration of any 
evidenoe other than that on the record ; and 
•yen if it falls within such ezoeptions, it is a 
pure matter of disoretion with the Oourt to 
« midsrit or not. Fakir Ohand audbipabi 
?«A]?unda Obundsr Bbattaobabji. li 0. 
M. CA., X N.L.R. 1.] 


(20j—Proeftee — Second appeal — Defendant 
respondent not allowed to set up in second ap- 
peal a case which he had not set up in cither of 
the lower Courts.—A reepondeni to a second 
appeal, defendant in the suit, should not be 
allowed to set up in second appeal a caso 
involving findings of fact, which case ho has 
never sat up in either of the lower Courts. 

Kesho Tewari V. radhe kishan. A.W.N. 

1898, 107. 

(21) PUa taken for the first time in, enter" 
tainmeniof. Plaintiffs sued on a mortgago, oi 
which they alleged themselves to be assignees. 
The mortgage was found, by the Court of first 
instance, to be a genuine transaction. On ap- 
pd&l, it was fouDd to be n sham. Iq sccood 
appeal, it was contended for the plaintiffs that, 
even if the mortgage was a sham, as between 
the mortgagor and the mortgagee, they (the 
plaintiffs) took it as bona fide assignees with¬ 
out notice. Eeld, the pica being one not put 
forward before the lower Courts, could not be 
entertained, for the first time, in second appeal. 

P*tchu Aiyar, 
470«17 

M.L.J. 119 = 2 M.L.T. 104, P.B.] 

i^^}'~ObJeciion as to" jurisdiction involving 
guesttons of fact, not admissible in special appeal. 
—The question in this special appeal related* 
to jurisdiction. The defendant-appellant con- 
tended that the Court in which the suit was 
brought bad no jurisdiction as he was living in 
Calcutta. The lower appellate Oonrt bad found 
that, though he may, to some extent, have 
been living m Calcutta, he bad also a dwelling- 
house within the jurisdiction of the Court in 

which be was sued. It was sought to be urged 
during second appeal that the defendant'bad 
mMe a transfer to other parties, of his rights 
and intereeta in the house. But the Him 
Court held as such objection bad oot been 
taken even before the lower appellate Court it 
wae not oompetent to the defendant to raise it 
in special appeal. Bamanund Boy OboW* 
bbbt t. Urhokaleb Dbbea, S W.R. an 
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-6 —Practice and Procedore in Special 

Appeal —continued. 

(23) —Point not taken in Courts below, taken 
/orji/sltime in second appeal —Costs.—Where 
the Subordinate Judge awarded a fourth share 
to tbo plaiutifi (adopted son), and the defend¬ 
ant (natural sou) in his appeal to the District 
Uourt did not raise any question about the 
correctness of that award, but contended in 
second appeal that, under any circumstances, 
the plaintiff was entitled only to a fifth share, 
held that, under the oircumstances and having 
regard to the nature of the question, the point 
might be allowed in the second appeal but 
that the appellant could not be allowed the 
costs of the appeal. GiRIAPA v. NINGAPA, 
17 B. 100. [«., 17 B. 303, 27 B. 452.] 

(24) — Plea not raised in original Court or 
grounds of appeal—Plea raised tn special 
appeal.—Where an issue was not raised before 
the original Court, nor was it taken in the 
grounds of appeal from its judgment, held, that 
it was too late to set up the plea for the first 
time in the special appeal to the High Court, 
especially when the evidence was not directed 
to it. AMEBBOONNISSA KHATOON v. ABA- 
DOONNISSA KHATOON, 13 B.L.R. 67. P C.» 
23 W.R. 208«2 l.A. 87=3 Sar. 423. 

{25)-~Practice—Second appeal-—Plea that 
dppeal in lower Court was barred by limitation 
—Plea cannot be raised at the heartng when not 
taken in memo of appeal.—A plea that an 
appeal to the lower appellate Court was time- 
barred because the insufficient Court-fee in the 
memo of appeal therein was not made good 
till after the eipiry of the period of limitation, 
cannot be urged at the hearing of the second 
appeal when it has not been taken in the memo 
of second appeal. Ram Kishen UPADHIA v. 
DlPAUPAOHIA, 13 A. SSO^A.W.N. 1891, 166. 
[B., 16 A. 123, P.B. = 13 A.W.N. 47,34 C. 941 
= 11 O.W.N. 969. G O.L.J. 237.) 

(26) — Practice—Plea of limitation not raised 
in the written statement—New pleas involving 
decisions of new facts — Whether can be raised in 
second appeal—Act XV of 1877 (Limitation), 
sdi. 11, arts. 119, 144 and 127.—Where the 
defendant only contended in his written sta¬ 
tement that art. 119 was applicable, but on 
second appeal relied on arts. 127 and 144. 
Held, that as the new pleas of limitation 
tinder arcs. 127 and 144 involve the deoision of 
new questions of fact the defendant-appetlant 
cannot be allowed to raise them in second 
appeal. Art. 119 of the Limitation Act has 
no application to a suit for possession. (25 0. 
354, 30 M. 308. i?.) OMfer.—Art. 91 of the 
Limitation Act does not apply where the pray¬ 
er for the oancellation of a document is not 
an essential part of the plaintifi’s relief. 
Appavu MANIGABAN V. Muthuswamt PIIi- 
l^Al, 5 H.L.T. 262. (14 1.1. 26. R.) 

(27) -Ciw. Pro. Code (Act VIII of 1859), 
«. SH—Special appeal—Point of law.—A point 
of law, neither raised in the Court of first in¬ 
stance, nor alluded to in the lower appellate 


Special or Second Appea/—continued. 

-6.—Practice and Procedure in Special' 

Appeal— continued. 

Court could not, under s. 374 of Act VIII of 
1869. be argued for the first time in special ap¬ 
peal before the High Court. LalLA JOWAHIB 
LALL PANDEY V, THE COURT OF WARDS'- 
ON BEHALF OP SHIVA SUNKDE PERSHADm 
Bahoo, 17 W.R. 214. 

(28) —Pleadings— Special appeal—Point of 
law first raised.—A point of law may be raised 
for the first time in special appeal, even though 
it was not taken before the High Court on a 
former occasion when it passed an order of 
remand. Darimba Debia v. Nh, MONEB-- 
SlNOH Deo, is W.R. 180. 

(29) —06jecfion taken for first time in second 

appeal—Practice,—An objection based upon-a 
point of law may be made in second appeal, 
and the Court must take notice of it, if it doea 
not involve the taking of any additional evi¬ 
dence on matters of disputed facts. GAVDAFPA 
V. GIRIMALLAPPA. 19 B.331. [R., 25 B. 202, 

1 N.L.R. 1,1 S.L.R. 142.] 

(30) —Hindu Law —Joint family-Mitakshara 
law—Alienation by joint consent or by kura— 
Special appeal—Parties not to set up new case, 
—In a Hindu family governed by the Mitak- 
sbara law, the family property oan only be 
alienated by the joint consent of all the mem¬ 
bers, express or implied, or in the event of sueh 
a case of family necessity occurring, as will, in 
the eye of the law, save to invest the karta with 
authority to alien as the agent of all. then by 
the karta alone. It is not competent to a party 
to a special appeal before the High Court to 
raise an argument entirely difierent from that- 
raised in the Courts below and to set up a stats. 
of facts entirely inconsistent with hia state¬ 
ments in the lower Courts. BUNBBE LADD 
V. SHAIKH AOLADH AHSAN. 22 W.R. 552. 

(31) —Special appeal-JVeu) issue. —The plaint- 
iS’s case in the lower Court having been that 
his father had been extravagant, and the issue 
there having been whether the debts lor which 
plaintiff's ancestral property was to be sold bad 
been incurred for purposes eanotioned by the 
Hindu law, held that he could not in special 
appeal be permitted to change the allegation 
on which he went to trial and raise a new 
point, vie., that his father having, under the 
Mitaksbara law, been only a sharer with bis 
sons, the rights and interests sold could not 
comprise the whole property. SHIU DA9 
NARAYAN SINGH V. BHAGWAN DUTT, » 

B.L.R. App. 15 = 11 W.R.O.G. 10. 

(32) —Res judicata—1/ plea can first be takw 

in special appeal-PfMtiee—Seeond ^ 

plea of res judicata may be taken orally in seoono 
appeal though it is not entered on the in^ 
morandum of appeal, inasmuch as such * 
involves a question of jarisdiotion which a Coo* 
is bound to entertain whenever suoh quMtt^ 
comes to its nntide. BBIJBASI'RAI vi SHTv 
TAHLU BAI, A. W. N. 1891,10. 
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——6.—PrAckice And Prooedure in Special 
Appeal—continued. 

(33) — Pleadings—Second appeal —Point raised 

lor the first time—When not to be allowed—Civ. 
Pro. Code (Act V of 1908), s. 100—'Res judicata 
between oo-defendants—Previous rent suit—Sub- 
seguent titlo suit.—Where a point was not raised 
in the written statement, ooc was any issue 
framed upon it, and no evidence was adduced 
by either of the parties with regard to it, and 
the Courts below had not expressed any opinion 
on the point: Held, that that point cannot be 
allowed to be raised (or the first time in second 
appeal. Where, in a previous rent suit, the real 
(|uoution foe determination was whether the 
landlords were entitled to recover rent from all 
the defendants or from some of the defendants 
only, and the Court held that tbe landlords 
had failed to prove chat they were entitled to 
recover cent fromjsomeoftthe defendants Held, 
that this finding cannot preclude these defeud- 
ants from establishing their title to the pro* 
perty as against the other defendants in the 
previous suit, if they have any title. JlKNAT 
ALl V. N18SA BlBl, 7 Ind. Cab. 123 (31 C 

958, 8 C.W.N. 30, 1 lad. Cas 913, 36 C. 193, 
5 C.W.N. 724, Rel. on). 

(34) —Plea of title under micas poltak—New 
pfeuinspeoialjappeul.—In asuit for possession of 
certain lands by right of purchase, the defend¬ 
ant pleaded that be had long held tbe lands 
under a miras pottab which both tbe Courts 
below found to be false. Held that the defend¬ 
ant should not be allowed in special appeal 
to take his stand on an altogether now case 
based upon a separate title under s. 6 of Act X 
of 1869, that is to say a right of occupancy 
accorded to a ryot in possession for 12 years. 
SOOBJO KOOMAB v. QUMOADnUB ROY, 12 
W.B. 80. (8 W.R.374, 10 W.R. 361, D. ; 11 
M.I.A. 7, F.) CD., 19 W.R. 219.] 

(36)—Ctv. Pro. Code, Act X of 1877, s. 232 
"^Assignment not in writing—Objection for the 
first time taken in special appeof.—Though 
0 . 882 of tbe Oiv. Pro. Code contemplates the 
e^atenoe of an assignment in writing as a con¬ 
dition precedent to the assignee’s application 
to execute the decree being granted, there is 
nothing In that section whiob required the 
aesignmeok to be filed with the proceedings; and 
when such objection is taken foe tbe first time 
in epeoial appeal, it must be presumed that the 
OoQCt executing the deoree did all things which 
the law prescribed to be necessary, and non 
constat that an aesigoment in writing exists, 
though it does not appear to have been fifed. 
Tota SiNOH V. Kahn Binoh, 87 P.B. 1880. 

(86) —Mortgage — Redemption — Plea, not 
taken in lower Courts, taken in the appellate 
Oowt—yalidity.—Where a plaintifi sues for 
ndemption on the ground of holding in right 
of dower, she oannol be allowed, in speoiel 
Appeal, to base her right to redeem on the 
^nnd of being heir to mortgagor. HUSBA* 
MDVBBBBKBABOUAN ▼. HUS8AICUT FUZ- 

tiMOItiaWA. V.R. <8M, 8M. 

0. IX—46 
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-6v—Praotiee And Procedure in SpeciAl- 

Appeal—confinned. 

(37) — Practice—Confession of judgment by one 
of several defendants — Dismissal of suit —• 
Second appeal—Objection for the first time, — 
One of the defendants in a suit for possession 
and mesne profits confessed judgment. The 
suit was nevertheless dismissed iu the Court 
of first instance and on appeal. Tbe plaintifi 
appealed to the High Court, and there he 
objected for tbe first time to the decrees of the 
lower Courts on the ground that one of the 
defendants had confessed judgment. Held 
that be could not take that objection in second 
appeal. DWARKA v. RaUDHANI, A.W.N. 
1883, 1S8. 

(38) —Easement—New point in second appeal. 
—It is not open to tbe defendant to raise a new 
point that the way claimed was not a defined 
track, without having raised it in tbe lower 
Courts or in tbe memorandum of second appeal. 
Shaikh Kboda Buksh v. shaikh Tajud- 
DIN. 8C.W.N. 359. 

(39) —Pleadings—Setting up new case in se¬ 

cond appeal — Suit for partition—Prayer in the 
nature of an easement, whether can be granted 
—Practice.—Where tbe plaintiff baa sued only 
for partition between himself and the defendants, 
he caonot, in second appeal, be permitted to 
set up a new case in tbe nature of an easement, 
and ask for an injunction restraining defend¬ 
ants from interfering with bis user of the pro¬ 
perty as a cattle pen. SankabalinOA 
MAISTRY V. POONAMALI Maistry. 6 Ind. 
Cas. 423 = 8 M.L.T. 87. (34 C 51. 4 C-L.J. 

437, 11 C.W.N. 20. 1 M.L.T. 364. D.) 

(40) — Ground of appeal taken in lower appel¬ 
late Court not argued there—Whether bars its 
being taken in secondappeal — Notice, sufficiency 
o/.—Where the notice on which a party relies is 
only a four days' notice it was held that it was 
clearly insufficient in law. Tbe fact that a 
ground of appeal taken in the lower appellate 
Court was not argued therein does not prevent 
its being taken in second appeal. Bamachan- 
DRA V. Lakmipathaya, 3 H.L.T. 293. (16 M. 
83. B.) 

(41) —Second appeal—Objection of want of 
proper notice to quit raised for first tme in appeal 
—Practice-—la a suit for ejectment, the objec¬ 
tion by the tenant of want of a proper noticejto 
quit may be raised for the first time even in 
second appeal. (2 M. 346, 12 M. 353, P. J. (or 
1880, p. 122. R.) In tbe present oase, the objec¬ 
tion wae not taken in the written etatementr 
nor apparently even in the memorandnm of 
appeal. It was, nevertheless, in fact, dealt 
with by the appellate Court. Held that the 
High Coart in second appeal would allow the 
defendant to take tbe objection of want of 
ootioe. Tithu V. DBONDI, 16 B. 107. [R., 

18 B. no.] 

(43)—OqmiifomiM— Revival of tutf— Juris- 
di£fion-'5i|BM^)pral.—Where the Court below 
might hal^ ganlt with the suit aa if it hack 
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— 6.—Practice acd Procedure in Special 
Appeal—continued. 

been a revival of the previous suit v?hicb ended 
in compromise, but has not done so, the High 
Court cannot do so in special appeal. Trilo- 
CHUN CHATTERJEE V. RASH MOHUN CHAT- 
TEBJEE. 20 W.R. 432. 

(43) — Failure to suit—^Relief first asked in 
special appeal. —When a plaintiff fails to make 
out a claim lor enhanced rent, he is not) enti¬ 
tled in special appeal to a decree for rent at 
the original rate, Kashee Pershad Sen 
NEOUEE v. JAMIR PAIKAR, 2 C L.R. 265. 

(44) —Safe by widow of her absolute properly 
—Speciof oppeaf.—Where the plaintiff claimed 
as a roversioodt to set aside a sale made by a 
Hindu wido\v, and it was found that the pro¬ 
perty belonged to the widow absolutely, the 
plaintiff not having in the lower Courts put 
forward any claim as heir of the widow cannot 
be allowed to urge such claim in special appeal. 
liRiPA Nath Mo.ioomdar v. Saroda 
CHOWDHRAIN, 1 W.R. 282, 

(46)—jSiiif for declaration that certain pro- i 
perty is sel/^acgutred^ Variation of title t« 
spcctaf appeal—Variation of relief. —Where a 
plaintiff sues to set aside a summary order 
declaring his brother to have rights and 
interests in certain property, and to have it 
declared that that property is his own self- 
acquired property and fails to prove his allega¬ 
tion. he cannot, in special appeal, ask the Court 
to declare that ho is entitled to a moiety of the 
property as a member of a joint Hindu family. 

As be had chosen to sue ou a particular title 
and had failed to establish it. he cannot ask the 
Court to give him a decree on a title which he, 
looking to the character in which be brought 
his suit, had repudiated. A Court can give to 
a party proving his title any relief that it may 
think necessary, though it may not be what 
the plaintiff seeks ; but a Court cannot allow 
a plaintiff to vary his title. Hemanginee 
DOSSEE V. Pitamber Dey, 3 W.R. 197. 

(46) — Alleged admission by party—Statement 
by Judge—Enquiry as to whether Judge was 
right in making sta.tement—Special appeal— 
Review — Procedure. —Where a Judge states as 
a fact that an admission was made before him 
by a party to the suit, the High Court in special 
appeal has no power to enquire whether be 
was right or not in making that statement. 

If the Judge erred in supposing the alleged 
admission to have been made, the proper course 
for the party was at once to bring the error to 
the notice of the Judge, and to apply for a re¬ 
view of his judgment Bykuntnath Goopto 
V. PBOSUNNO MOYBB DiBEA, 5 W.R. 196. 

(47) — Special appeal—Neio title. —The de¬ 
fendants who in the Court below uusuccess- 
fully claimed to retain possession of some land 
under a Kabala from a Muhammadan widow, 
who was alleged by them to have been abso- 
lutely entitled thereto under her right of dower, 
nould not, in special appeal, set up for the first 
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time that the widow was entitled to a share by 
inheritance, if not as denmohur, no case of that 
kind having been made in the Courts below, 
and no enquiry asked for into the state of the 
family or as to whether any and what share 
came to the widow. AMBiKi Charan Dutt 
v. Nadir Hossein, 2B.L.R.A.C. 258^11 W. 
R.133. 

{iS)—Review—Civ Pro. Cods, ss- 353, 375— 
Special appeal, rules in trial of—Finding of 
lower appellate Court, based on insu^cieni 
evidence — Procedure. —A case which is tried on 
special appeal is subject to all rules provided 
for regular appeals so far as the same may be 
applicable. Where the High Court comes to 
the conclusion that the evidence on the record 
is not legally or reasonably sufficient to support 
the findings of the lower appellate Court, it can 
deal with the case without any remand, and 
without calling up the case and re-hearing if, 
Joy Ram Roy v. Omrao Roy, 12 W.R. 431. 

(49)-— Adverse finding of fact by first Court 
—Omission to Hie memorandum of objections— 
Civ, Pro. Code,s. 348.—Where the first Court 
found against the defendant on a matter of 
fact, but decreed in his favour on a point of 
law, and on the plaintiff’s appeal, the defend¬ 
ant omitted to file a memorandum of objec¬ 
tions to the adverse finding of fact of the first 
I Court, and the appellate Court did not go into 
! the quescion'.of fact in confirming the decree 
' of the first Court on the point of law, held that, 
under the circumstances, the High Court could 
. give judgmeut, in special appeal, in plaintiff’s 
favour, without a remand. WaiOANKAB v. 

; Wadekar. 5 B H-C A.C. 194. 

I (50)—Marine Insurance—Perils of sea — Con¬ 

structive total loss —Remand—Special appeal—- 
Interference of fact from evidence.—Plaintiff 
sued to recover Rs- 897 with interest, as for a 
; total loss, upon a policy of insurance on goods 
I shipped on board a vessel for the voyage from 
Surat to Karachi. The vessel, after leaving 
Surat, met with bad weather, and, having 
sprung a leak, was forced to put into Dwarka 
I harbour. Of the goods shipped, the icon was 
I thrown overboard during the voyage, and 
jagari and oil were placed in a godowo at 
Dwarka, and subsequently plundered and 
carried away by robbers. The cotton seeds 
I alone remained and they were sold after being 
dried and cleaned. The District Judge found 
I for the plaintiff. Held, (a) that there was no 
actual total loss of goods insured, as a large 
portion of them was landed at Dwarka. and 
supposing the robbery to be a loss occasioned by 
perils of the sea. still the cotton seeds which ■ 
formed the more valuable portion of the cargo 
remained ; (5) that the robbery was a loss not 

strictly by perils of the sea, but by one of the 
perils insured gainst ; (c) -that the Distciot 

Judge should have considered whether there- 
was a constructive total loss of the goods. 
insured to entitle the plaintiff to abandon*. 
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"—8.—Practice and Prcoedare m Special 
Appeal—continued. 

The High Court accordingly remanded the case 
to the Diabriot Judge ior determining whether 
the whole or any part of the cargo was praoti- 
oally capable of being sent in a marketable 
state of the port of destination. The District 
Judge was further directed to find whether 
there was any constructive total loss in 
which oase plaintiff would be eotitled to 
recover the amount claimed with interest, and 
if not. to award such a proportion of the value 
of the iron and jagari and oil which were 
aotully lost, and of the amount of the deteriora¬ 
tion suffered by the cotton seeds aod other 
articles, as the sum insured by the defendant 
bore to the whole sum insured. In estimating 
the value of the goods lost and the amount of 
the deterioration which the under-writers were 
to be charged with, the District Judge was 
directed to oonsidet what proportion the sum 
insured bore to the actual value of the goods, 
and if it was less than the actual value, to allow 
for the loss and deterioration in the same 
proportion, [B., 12 B.H.O. 23.] The High 
Court ie not at liberty, in a special appeal, to 
draw any inference of fact from the evidence in 
the case. Dwrakadas Lalubbai v. adam 
AU BDLTan ALI, 3 fi.H.C.A.C. 1. [fl.. 12 B, 
H.O. 33.] 

(51)— Bemand to lower appellate Courts 
Fresh evidence taken by lower appellate Court 
under s> 356, Act VIII of 1659, Special appeal 
nof lo be treated as regular appeal. —On this 
apeoial appeal, it was urged that, as the lower 
appellate Court bad. ioscead of remitting the 
case to the first Court, itself taken fresh evi¬ 
dence, the High Court must treat the case as a 
regular appeal and should come to a finding on 
that evidence; in other words, every suitor 
being entitled to two findings on matters 
offset, where the first appellate Court chooses 
to itself take further evidence, the oase takes 
then a form of an original suit and must be 
heard by the High Court not ae a special appeal, 
but, as a regular appeal, The High Court 
h»ld that the Legislature when enacting Act 
VHI of 1859, never intended to convert special 
appeals into tegnlar appeals when it allowed 
the Judge sitting as a ^urt of appeal to record 
^rther evidence under s. 686, or to pronounce a 
judgment on the evidence recorded which bad 
not been considered by the first Court as 
described in s. 858. LALLA Hbbba Lal v. 
QOUBEB BYJNATB PER8HAD. 4 V.R. 48. 


Special or Second Appes/—continued. 

-6.—Practice and Procedare in Special 

Appeal-^conlinued. 

(63)—Cxv. Pro. Code (Act VIII of 1859), 
s. 355— Additional evidence taken in lower appel¬ 
late Court — Special appeal to High Court— 
Procedure by High Court.—The fact of a lower 
appellate Court taking additional evidence 
under s. 355, Act VIII of 1859, does not make 
a special appeal oefore the High Court liable to 
be heard and decided as if it were a regular 
appeal. MAHWOOD KamIL v. ABDOOL 
LUTEEF, 23 W.R. 31. [Appr., 7 A. 765, F. B.] 

(54) —Cti;. Pro. Code, Act VIII of 1859, s. 
3 55— Appeal—Admission of fresh evidence by 
appellate Court — Special avpeal—Power of 
B^gh Court to examine said evidence. —Where 
the first appellate Court examined a witness 
not examined by the lower Court, the High 
Court in special appeal was entitled to consider 
the evidence of the said witness. ABDOOL 
Luteef V. Maho.med Kamil, 22 W.R. 389. 

(55) —del VIII (B.C.) of 1669, s. 4— Uniform 
payment of rent—Evidence bearing on every 
year—Exclusion of period of ejectment by vis 
major—Hip/j Court—Special appeal—Evidence 
—Difference in appreciation of evidence by lower 
Court—Decision on question of evidence by 
High Court —To support a finding of uniform¬ 
ity of payment of rent for any given num¬ 
ber of years, it is not necessary that there 
should be evidence bearing directly on every 
year of that number ; it is sufficient if the 
whole space of the time is included between 
limits upon which tbo evidence bears, provided 
that that evidence is such ae to lead to the 
belief that the rent was uniform throughout 
the intervening period. A break in the intor- 
veniog period by eviction of the tenant by a 
third person though it would put an end to the 
ryot's possession, would nob destroy bis hold¬ 
ing. So that, if be is subseguently restored to 
possession, be is restored to bis original hold¬ 
ing. Where the Court of first instance and the 
first appellate Court differed in the considera¬ 
tion of the evidence adduced in a case and 
came to different concluaions tbo High Court 
went into the question of evidence fully. 

RAeaBEHABY ghose v. Ram Coomar 
GBOBB, 22 W.R. 487. 

(56) —Second appeal—Sufficiency of evidence 
to support given conclusion of fact—(^stion of 
law .—It is a question of law for the High Court 
to determine on second appeal, whether there 
ia evidence before it, on which a Conit could 
properly arrive at any given conclusion of 
fact. Bidhumuebi Dabba Ohowdhbaim 
V. Kepyutullah, 12 c. 98. (12 C. 82, F.) 
[F., L.B.R. 1893-1900, 543.] 

(67)—Appreciation of evidence,—ka apprecia¬ 
tion of evidence by the lower appellate Court 
ia binding upon the High Court in second 
appeal; bat, where snob appreciation ia ioflu. 
enoed by an arronaona view of the plaintifl'g 


(62)—Discovery of fresh evidence—Review 
(Mftfton.—Where a party on oomlng tothe High 
Court on second appeal disoovera that there is 
avidenoe wbioh ought to have been plao^ 
before the lower Oouita. the praotioe ia to allow 
tlu aaoond appeal to be withdrawn in order 
.4hat a review petition may be presented to the 
.lover appellate Oonrt. Ramohandba ▼, 
,£UBBHAJ1, 0 Bom. L.R. 618«a8 B. 4. [R.. 
94 ^. 415.] 
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Appeal— continued, 

cause of action as stated in bis plaint, it is open 
to the High Court in second appeal to interfere. 
Bala v. Shiva, 5 Bom. L.R. 8S*27 B. 271. 

(58i— Second appeal—Practice—Party refus¬ 
ing to produce evidence in lower Court — Case 
not to be remanded. —Where a party had ample 
opportunities to produce bis evideocei but 
refused to submit to the ruling of the first 
Court as to the onus of proof and declined to 
produce evidence, the High Court refused in 
second appeal to remand the case so as to give 
the party another opportunity of putting in bis 
evidence. KANHIA Lal v. Debi DaS, 22 
A. 141 = A.W.N. 1908, 2, 

(59)— Letting in evidence in—Evidence not 
placed before the lower appellate Court.— A 
party can validly object to the letting in of 
fresh evidence, not placed before the lower 
appellate Court, in second appeal. THE 
SECRETARY OF STATE FOR INDIA v. MAN- 
JESHWAR KRISHNAYA, 31 U. 415. (28 B. 4, 
18 M. 480, il.) 

{60)—Plaintiff summoned as witness by de¬ 
fendant—Non-appearance of plaintiff-Dismissal 
of suit,—In the absence of any petition by the 
defendant for attachment or other legal process 
to be made by the Court to compel plaintiS to 
appear, it is not obligatory on the Court to 
dismiss the case merely on account of the non- 
appearance of the plaintiS summoned by the 
defendant to attend as witness. BUSHTEE 

Narain Roy v. sham soondur Nundee, 
2 V.R. Act X, Rul. 42 

(61) —Remand—Order of remand to be follow¬ 
ed by lower Court—Mesne profits—Principle of 
assessments. —Where a suit was remanded by 
the High Court for the assessment of mesne 
profits with reference to the principle laid down 
in 13W.B. 37 if a oertain state of things.be 
found to have existed, and the Munsif assess¬ 
ed the profits accordingly on findings that such 
state of things existed, but the Judge on appeal, 
being of opinion that the ruling in 13 W.E. 37 
bad been overruled by a later decision in 14 
W.R. 294-295, reversed the decision of the 
Munsif, held that the Judge ought to have 
obeyed and carried out the order of remand. If 
that order was wrong, the party aggrieved had 
his remedy by way of review, but be could not 
ask the High Court on special appeal to go behind 
the order and hold that it was wrong with re¬ 
ference to the ruling in 14 W.B. pp. 291-295. 
(13 W.R. 37, R.) The ruling in 9 W-R. 446 
(F.B.j with reference to the principle assessing 
mesne profits considered and explained- NUR- 
SINGH HOY V. John Anderson, 19 W.R. 129 
{After remand from 16 W.R. 21.) [F:, 24 W.R, 
271.] 

(62) —Suif to set aside sale by widow—Absence 
of legal necessity—Remand on special appeal— 
Bigh Court whether competent to see if evidence 
on record warrants a contrary finding,— 
Plaintifi the eon of one R sued for possession of 


Spe fal or Second Appeal—oontinneA. 

"”■—6. —Practice and Procedure in Special 
Appeal — continued. 

certain pro petty by setting aside a deed of sale 
executed by the widows of R as guardians of the 
plaintiff during his minority. The decree of the 
first Court affirmed by the first appellate Court 
was.that the deed of sale be set aside and plain¬ 
tifi do recover possession, on the ground that there 
was no necessity to sell the property. The High 
Court was of opinion that there was no error 
in law sufficient to justify the reversal of the 
decision of the Judge and to bold that the sale 
was valid as having been made under necessity. 
Appellants urged that the case might be remand¬ 
ed for further enquiry, but it was held that the 
High Court has power before a case was 
remanded, to see whethertbere is any evidence 
on the record which would warrant a contrary 
finding, and unless there should be evidence on 
the record which would have justified the Judge 
in finding that there was a legal and valid cause 
for the sale in tbie case, a remand to the lower 
Court would be useless. {Per Peacock, C.J.)-" 
Per Bayley, J. The law does not enable 
the High Court to try questions of fact on 
evideuoe in special appeal, as it could do in 
regular appeal, because there is this legai 
distinction between the two forms of appeal, 
VIZ., that the former trial shall be limited to 
questions detailed in s. 372 of Act VIII of 1859 
from which a finding of fact is entirely exclud¬ 
ed, and the latter, i.e., regular appeal may 
be on questions of law and questions offset 
also. The special appeal law. Act VIII of 1859, 
8. 372, does not allow of the High Court trying 
facts on the evidence on the record, the question 
of the sufficiency of evidence being a matter 
for regular appeal only. RAM FEBSHAO 
aoOKUr. V. RaJUNDEB SAHOY, 6 W.R. 262. 
[Cons., 24 W.R. 20.] 

{6Q)—High Court,powers of, in second appfdl 
— Evidence. —Where in a suit for pre-emption 
based on oontract, the Histriot Judge, on appoAl, 
found that the right existed as a custom and 
decreed in favour of the plaintifi, on a state of 
facts not asserted by him, the High Court o^i 
in second appeal, look into the evidence alrewy 
on the record to see whether the plaintifi 9 
allegations as to the basis of his right 
substantiated (Per Pelheram, C.J., Oldfield and 
Tyrrell, JJ.; Straight and Brodhurst, 
contra). DeOKISHEN v. BANS!, 8 A. 172,f-B* 
= A.W.N. 1886. 89 (7 A. 765. R.) lOverruled, 

9 A. 147, F.B.] 

(64) — Practice — Duty of High Cowt «» 
revision. —In second appeals, it is not the dnty 
of the High Court to enter into the merits of 
the ovidenoe, a fortiori, in oases of revision. 
All that the High Court, as a Court of reviaion,- 
is required to do, is to see whether the require¬ 
ments of the law have been duly and properly 
obeyed by the Courts whose orders are subjeet- 
ed to revision, and whether the irregularity as 
td failure of exeroise of jurisdiotion is suobM- 
would justify interfarenoe by the High Court* 
Muhammad Husain v. ajudhia Pbabad,- 

10 A.467»A.W,N. 1888, 179. 
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-6.—Practice and Proeedare in Special 

Appeal— continued. 


(65) - Special appeal fromjudgment—Review 
after disposal of appeal—Act VIII of 1859. 
s. 376—Admission o/special appeal, what con¬ 
stitutes. — Beld that a Judge was right in refus¬ 
ing to entertain an application for a review of 
hie judgment, after a speoial appeal from that 
judgment had been admitted, tried, and dis¬ 
posed of, The words "special appeal shall 
have been admitted ” in s. 376 of Act VIII of 
1659, refer to cases which have got beyond the 
inchoate stage of appeals, and in which it had 
been shown prime facie that there were errors 
in law. RAJ Dhareb LALL v. MABADEO 
SINGH, 11 W.R. 311. (6 W.R. 26, P.B., Dist.; 
9W.R. 301; 407, F.). 

(66) —flemand order, appeal against—High 
Court bound by findings of fact of lower appel¬ 
late Courf.—Whether an appeal is made against 
an order of remand by the Court of first appeal, 
or whether the propriety of such order is ques¬ 
tioned only in a second appeal from the decree 
which might ultimately be made by that Court, 
in either case, the High Court cannot question 
the findings of fact of the lower Court, unless 
they are contrary to law, or if partly of law 
and partly of fact, unless there was no evidence 
to support them. Tika Ram v. 8HAMA 
CBABAN, 20 A, 42=»17 A.W N. 195. [A., 14 P. 
R. 1904 = 140 P.L.R. 1904.] 

(67) — Admission of appeal after time—Power 
of High Court to rectify such error.—The High 
Court, in special appeal, can esamine the 
grounds on which an appeal has been admitted 
by the lower Court after the period allowed by 
the law of limitation. OBUNDER Doss v. 
BoshoonLall SOOKUL, 6 C. 281=11 C.L. 
R. 177. (2B.L.R. A.C. 184,Note = 10 W.R. 
170). 


(68)—Proo/ of document —Possession—Con- 
duet of suilSpecial appeal—Substantial error 
or defect in law—Evidence of fact.—In 1841, 
the plaintiffs herein filed a suit to recover 
posseeeion of two villages. In answer to that, 
the defendants herein who were also defendants 
in that suit produced a document purporting to 
be a oooveyanoe by way of mortgage iu 1792. 
by the ancestors of the plaintiffs, of their 6/16 
share in the villages, to the aooeators of the 
defendants, to become a sale at the expiration 
of 10 years in the event of the debt not being 
paid off. That suit of 1841 was withdrawn by 
consent with a view to arbitration. The plain¬ 
tiffs subseqnently brought the present notion in 
1859 for recovery of the same two villages. The 
defendants tendered the dooumeot of 1792 in 
evidence in the present case. The said doon- 
hmdI was in the record of the Court from the 
■date of its first production in 1841, till the 
4at« of this suit, without plaintiffs taking any 
'ttapa to bring the question of its genuineness 
te n decision. Held that the time wbioh had 
•inee it was first prodnoed most be 
into aooonnt and'that'the defendants 
t not to be required to prove the document 



in the same way that they might have been 
requited to do when it was first produced and 
relied upon by them. Held, further, that the 
case might have been different if the defendants 
had, by their conduct in the interval, admitted 
that the document was not a genuine one, or 
bad showu that they did not intend to rely 
upon it. so as to mislead the plaintiffs and 
induce them not to take any further proceediogs. 
An objection of want of evidence of a fact 
cannot be taken in special appeal when the suit 
appears to have been conducted as on an 
admission of that fact. The High Court on 
special appeal cannot examine into the evidence 
recorded in the suit with a view of determining 
a question of fact. DevaJI GOYAJI v. GODAD- 
BHAI GODEIJHAI. 2 B.H.C, 27. lAppl., 23 
W.R. 174.) 

(69j —Question of fact—Concurrent finding.— 
The Court refused to interfere with the con¬ 
current decision of the Courts below on a 
question of fact. ATTAR SiNOH v. SOWAYA 
SINOB. 38 P.R. 1866. 

(70) — Second appeal—Finding of fact.—A 
second appeal lies whore there was no evidence 
before the lower appellate Court upon which 
that Court could properly arrive at the conclu¬ 
sion of fact at which it did arrive. SHIV ABA'- 
SAVA KOM AMINGAVDA V. SANGAPPA BIN 
AMINGAVDA, 1 A.L.J. 637. P.C.=8 C.W.N. 
863 = 29 B. 1 = 6 Bora. L.R. 770 = 8 Bar. 720, 
(14 I.A. 101. 17 I.A. 122, Appl.). 

(71) — Finding of fact.—A finding of fact 
cannot bo interfered with in second appeal, 
however erroneous, if there be some evidence 
in support of the finding. Dwarka Nath 
BaKBBI V. MUKUNDU LAL CHOWDHURY, 5 
C.L.J. 53. (18 C. 23, i?.) 

(72J— Bigh Court, Second Appeal—Question 
of fact. —The High Court has generally no 
jurisdiotion to entertain second appeal on (be 
ground of errooeoue findings of facts however 
gross or inexcusable the error would seem to 
be : but it will interfere iu those caeee where it 
is olear that the lower appellate Court has 
completely failed to appreciate the points which 
justly weighed with the Court of first instance. 
AMRITA V. Dada, 4 Bom. L.R. 822. [R., 5 

Bom. L.R. 956}. 

(73) —Findings of |ac<.—Findings of fact 
arrived at by the lower Courts arebinding upon 
the High Court in second appeal but when the 
lower Courts attach erroneous legal inferences 
to findings of pure facts they are open to correc¬ 
tion in second appeal. RajaraM v. Nan- 
CHAND, 8 Bom. L.R. 223. 

(74) —Findings of fact.—The High Court 
cannot accept a finding of fact, arrived at with¬ 
out an application of sound principlea to the 
consideration of evidence, aa binding upon it. 
BHABIFA t. MUNEKHAN, 8 Bom. L.R. 167 
=25 B. 674. [D., A.W.N. 1904, 136, 26 A. 
694.] 
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Appeal— eontinaerf. 

(75)—Second appeal—Question of /act.—The 
High Court cannot interfere in second appeal 
with question of fact. BeniBahadur SiNGH 
V. Ram BaranSingh. A.W.N. 1887.183. 

tIC})—Finding of /act.—Where tho question 
involved is a pure question of fact, no second 
iappeal lies except under very special circum¬ 
stances. Per Mahmood, y.—The eSect of the 
Full Bench Ruling in Nivath Singh’s case, 
(7 All. 649; is not that, upon a mere suggestion 
of the appellant, a second appeal can be con¬ 
verted into a first appeal or that translating 
the whole of the evidence into the English 
language would entitle the appellant to have 
his appeal, on pure questions of fact, admitted 
and heard. Any amount of translations from 
one language into another cannot afiect tho 
provisions of the law contained in ss. 584 and 
585, Civ,Pro. Code. The Court is bound to hear 
the parties oven when they appear in person, and 
oannot speak the English language. KARA- 
MAT-ULLAH V. BADAR-UD-DIN. A.W-N. 
1886, 161. 

[11)—Question of /act.—Tho 8ufl5cieocy or 
insufficiency of accommodation for residence to 
a Hindu widow is a question of fact determin¬ 
able by the exigencies of each case, and the 
Ifigh Court in second appeal will not disturb 
the conclusions arrived at by the Courts below. 
KISANDAS v. RUNGUBAI. 9 Bom. L R. 383. 

(78) —Quesfion of fact—Second appeal—Con¬ 
clusiveness of finding.—k person who had con¬ 
tracted to supply bread to the troops at Pesha¬ 
war authorised the defendants to take payment 
of moneys due from Government and to pay to 
the soojeewallas, who had supplied him the 
flour required for the contract. In a suit by 
the contractor’s wife and son to recover a cer¬ 
tain amount as such soojewallas. held that the 
question whether the plaintiffs were included 
in the class to whom payments were to be 
made, was purely a question of fact which 
could not be entertained in second appeal. 
Mussamut Changbe v. Mewa Ram 13 P R 
1866. 

(79) — Finding of facts—Interference on second 
appeal.—The High Court will not. on second 
appeal, generally interfere with the findings of 
facts by the lower appellate Court, except on 
some very special ground, as where there is no 
3Uoh satisfactory finding of facts as appears 
necessary under the peculiar circumstances of 
the case. GOLUCK NATH v. Kirti Ohunder 
HALDAR, 16 C. 64S. 

(80) —Second appeal—Interference on ques¬ 
tions of fact. —If, in second appeal, it is found 
that certain material facts, which have an im¬ 
portant bearing upon the question at issue, 
have been omitted to be considered, the High 
Court will interfere with the decision of the 
lower appellate Court, even if it be an a ques¬ 
tion of faet. Dena Nath Banbbjeb t. Habi 
DASI, 11 0. 499. 


Special or Second Appeal— oontinuei, 

-6'—Practice and Procedure in Special 

Appeal— continued. 

(81)—Findings of fact—Interference by High 
Court in second ap^al.—The High Court will 
Interfere with findings of fact, even in second 
appeal, m extraordinary cases, where the lower 
appellate Court has clearly misapprehended 
the evidence, before it, discarding important 
evidence and giving unwarranted weight to 
other evidence so as to be led into, not any 
mere incidental mistake, bub a total miscon¬ 
ception of the case. POTTEHMA BEGUM v. 
Mohamed AUSUR, 9 C. 309. [Overruled, 
18C. 23, P.C. ; R., 7 A. 649, P.B. = 6 A.W. 
N. 151, 12 C. 563]. 

{32)—Inference from finding of fact.—la. 
second appeal, although it is not open to the 
Court to question the correctness of a finding 
of fact, it is open to it to question the sound¬ 
ness of an inference drawn from a finding of 

fact. Krishna kishore neogi v. Mir 
Mahomed ali, 3 C.W.N, 235. (20C. 93, R.) 

(83) — Findings of fact—Inferences from facts 
found. —The High Court iu second appeal is 
bound by the finding of facts arrived at by the 
lower appellate Court; yet it is open to the 
High Court to consider the propriety of the in¬ 
ference drawn by the lower appellate Court 
from the facts. Ganesh v. ViTHAL, 6 Bom. 
L.R. 312. 

(84) -—Jn/erencfl of law from findings of fact.— 
The High Court can on second appeal interfere 
with incorrect inferences of law as to the legal 
consequences regarded as following from faots 
found by the lower Courts. VBNKATESH v. 
Bhavanishanker, 3 Boni. L.R. 174. 

(85) — Inference of law from findings of fact— 

Questions of mixed law and fact— Second 
appeal. —Though pure findings of fact cannot 
be interfered with on second appeal, yet, it is 
competent to, and is the duty of, a Court on 
second appeal to interfere with incorrect 
inferonoes of law as to the legal oonaeqoences 
regarded as following from the faots found by 
the lower appellate Court. LAOHMESWAB 
SINGH V. MANOWAB HOSSEIN, 19 C. 283 = 1®- 
I.A. 48, P.C.^6 Sar. 138. [F., 5 Bom. iL.B. 

225 ; R., 21 B. 91, 21 B. 110, 24 0. 825, 26 B. 
202, 4 Bom. L.R. 601, 5 Bom. L.R. 174, 6 
Bom. L.R. 966.] 

(86) —Practice — Second appeal — Inferews 
of law from facts.—la second appeal, the High 
Court will interfere with a finding embodying' 
only an inference of law deduced from faots 
found byit. 6ANEU BEHABI SHAHA V. KBISTO 
GOVINDO JOABDAB, 30 G. 433. 

(87) — Concurrent findings on matter of 
evidence—Second appellate Court not to disturb- 
such findirtgs,—Where there had been a conflict 
of evidence and the first two Courts decided that 
the evidence of the plaintifis predominated the 
Court of second appeal would not disturb theit' 
finding. SETH DHANBAJ v, BAXl BAHADUB' 
SING, 4 O.P.L.R. 67, 



733 


THE ALL INDIA DIGEST. 


734 


Special or Secoad Appeal—^ontinnei. 

-6*—Practice and Procedore in Special 

Appeal—continued. 

(83)—Act VII of 1068—Concwrence of lower 
Cour^ as to portion only of plaintiff's claim, not 
sufficient to bar second appeal.—‘Tho concur- 
rence of both lower Courts as to portion only of 
the plaintifi’s claim is not such a concurrence as 
would bar a second appeal in regard to the whole 
claim, but has rather the effect of forcing the 
party to appeal under Act VII of 1068 for the 
portion only as to which the lower Courts differed 
in opinion. The concurrence of the first and 
second Courts for the purpose of barring a 
second appeal must be absolute in regard to all 
substantial rights dependent on fact, or else 
an appeal will always lio. NIGHAYA v, JULLA. 
76 P R. 1866. 

(09)—J'irsf and second appeals—Findings of 
fact and conclusions of fuw.—Although the 
findings of fact of a Court in first apueal must, 
when there is evidence on the record in support 
of them, be accepted as final by a Court hearing 
an appeal from an appellate decree, yet the 
correctness of the conclusion of law from the 
facts found cau be considered in second appeal. 
WUTZLBR V. Sharpe, 13 A. 270» A W.N 
1663, IBi. 

(90) —binding of fact, when can be guestioned 
in second appeal.—Per Edge, C J.—k finding 
of fact, where there ie absolutely no evidence to 
support it, can be questioned in second appeal, 
because it is then a question of law. ANOAN 

Lalv. Muhammad Hussain. 13A. 409»A. 
W.N. 1891, 199. 

(91) —Findings of fact based on conjecture — 
Powers of High CoaW.—Findings of fact not 
based on evidence, but upon ooujectures made 
by the lower Courts, are, strictly speaking, legal 
inferenoes and the expression of thoir legal 
views ; and the High Court can, in secood 
appeal, decide whether such inferences aod 
Buoh views are correct under the law. (Per 
Mahmood, J.), Saneab Lal v. Suhhrani, 
4 A. «2=A.W.N. 1882, 106. 

{92)—Secondregular appeal—Finding of facts 
—Concurrence of two Courts-Act Vll of 1868, 

6.—The plaintiff in the present suit sued for 
the release of certain property attached in 
execution as property of his brother. The first 
Court held the property to be joint and there¬ 
fore not liable to attachment for the debts of 
the plaintiff's brother. It accordingly deoteed 
the plaintiff’s olaim. On appeal to the Deputy 
Oommissioner, it was held that though the 
properly was joint, the plaintiff’s brother’s 
share was liable to attaohment in execution. 
The plaintiff thereupon appealed to the Com¬ 
missioner urging that the property was not 
joint. Held that, notwithstanding the oonour- 
renoe of two Courts on facts, it was still open 
to (he Commissioner on second regular appeal 

feo alter that finding. Db?i Ditta v./hdnou 

M P.R. 1878. 

. appeal—Finding of fact—JJur 

% aemmani ae of righi—FMiing by lower ap- 
tfUdla Court of plaintiff'e failure to prove.— 


Special or Second Appeal — 'continued. 

-6.—Practice and Procedure io Special 

Appeal— continued. 

The lower appellate Court bad found upon the 
evidence that the plaintiff, appellant in the 
second appeal, had not proved his usee, as of 
right, of an easement on the defendant-respon¬ 
dent’s land, and the High Court held that it 
could not interfere with such finding which 
was a decision on a question of fact which the 
law gave the second appellate Court no power 
to question, aod also that it was not warranted 
in inferring a user in the absence of evidence 
of enjoyment by the appellnot. Moonsheb 
ZUMBER ALI V. MUSSUUUT DURQHAHIM. 
2W,R, 212. 

(94) — Muhammadan Law—Decree against 
husband—Execution against property standing 
in the name of the wife—Finding of fact by the 
lower Court—Appeal.—la a s<uit by a decree- 
holder against a Muhammadan husband in 
respect of property standing in the name of his 
mie, held, that a distinct finding of fact had 
been arrived at by the lower appellate Court 
which could not be interfered with in special 
appeal. The Court accordingly dismissed the 
special appeal under cl- 36 of the Letters 
Patent. RaNEE shurno Moyee v. Luch- 
UEEPUT CHUTTER SINOH, 6 W.R. 118. 

(95) — Suit for rent — Question of nugdee rent 
and bhowlee tenant—Finding of fact.—la a 
suit for arrears of rent, a decision on the ques¬ 
tion whether the defendants were holding on 
payment of nugdee rents or as bhowlee tenants, 
is a finding of fact, which cannot be interfered 
in special appeal, Shumbul SINGH v. BABOO 
TOONDUN Singh, 24 W.R, 459. 

(96) —Findings of fact—Misconstruction of 
deed.—The High Court will, in second appeal, 
interfere with findings of facts of the lower 
Courts, if they are based upon a misconstruc¬ 
tion of, or a misinterptetatiOD of the meaning 
of passages in, a document which is the very 
foundation of the claim. Hara SDNDAR 
Ma.iumdar V. Basunta Kumar Roy, 9 
C.W.N. 134. (19 W. R. 222, R.), 

(97) —Assault — Damages, amount of—Ques¬ 

tion of fact—Practice—High Court, power of .— 
In a suit for damages for an assault, the ques¬ 
tion of the amount of damages is a qnestion of 
fact, and it is not open to the High Court to 
interfere in secood appeal upon such a question 
Mumtaz Husain v. a. E. Lewis. 9 ind. 
Cai. 984. (31 a. 338, 6 A.L.J. 381, 1 Ind. 

Cas. 760, 10 W.R. 164. 3 C.L.J. 140, R.) 

(98) — Questton of fact—Translation of re¬ 
cords. — In a second appeal where the only 
ground taken is that " the judgment of the 
lower appellate Oonrt is based on mere ooojec- 
tare, and not supported by the evidence on the 
record.” it is the doty of the appellant to get 
the evidence relied on by him to prove hie plea 
translated and to famisb the Court with the 
ttanslatiooB of the evidence in order that the 
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Special or Secoad /Ippea/—continued. 

-6 —Practice and Procedure in Special 

Appeal — continued. 

Court should be io a position to arrive at a con¬ 
clusion on the matter. AJUDHIA PRASAD v. 
Mohan Lal, A.W.N. 1886, 167. 

Findings of fact — Papers not fully 
translated. —In a second appeal on a mere ques¬ 
tion of fact, time was given to the appellant 
to prepare a paper-book containing all the evi¬ 
dence in the case- When the case came on for 
bearing, it appeared that, so far from all the 
evidence on which the decrees of the lower 
Courts were based being placed before the Court, 
the Court bad not even the evidence of the 
appellant's witnesses in its integrity. Held 
that it would be most unjust and misleading to 
try any question on selected samples only of the 
evidence furnished by one party to a contro¬ 
versy, and that it would be most improper to 
admit pleas on questions of fact to be addressed 
to the High Court on any basis less extensive 
than the entire evidence referred to. HEMR.4J 
V. Partab Singh, A.W.N. 1886, 166. 

(100) —Second appeal, finding of fact when 
binding in — Finding based on legally 

dent evidence—Failure of plaintiff to prove his 
case in original Court — Further evidence, 
whether can be permitted in second appeal. — 
A finding of fact, in order to be conclusive and 
binding on a Court of second appeal, must be a 
finding based on evidence legally sufficient to 
support it, and where there is no sufficient 
evidence to justify such a finding, the finding 
cannot operate as a finding of fact. Where a 
plaiotifi bad failed in the Court of first instance 
to produce all the evidence to support his case : 
ffeld, that it would be improper to permit him 
in second appeal to call further evideoce- 
6AUBI SHANKAR V. MADHO CHARAN. 16 lod. 
Cab. 887. 

(101) —Lower appellate Court confirming deci¬ 
sion of first Court —i^sasons for decision not set 
out—Special appeal. — The absence of any 
reasons by the lower appellate Court for con¬ 
firming the decision of the Court of first 
instance, or the insufficiency of additional 
reasons, where such ace given, is no ground in 
special appeal either for reversing the judgment 
or for ordering a new trial. Shamee MAHOM¬ 
ED V. PrODHAN Palee, 5 W.R. 178. 

■ (102)—Special appeal—Second appeal—Pro¬ 
cedure in second appeal—Powers of appellate 
Court—Question of fact — Ss. 584,585, Civ. Pro, 
Code, 1882.—The limitations to the power of 
the appellate Court, by ss, 584 and 585, in a 
second appeal, ought to be attended to, and the 
appellant ought not to be allowed to question, 
the finding of the first appellate Court, ou a 
question off act. PertAP ChONDER GBOSE 

V. MAHENDRA NATH PUBKAIT, 17;C. 291** 

16 I.A. 233, P.C.*=5Sar. 444. [B.,17 0. 726, 

P,B.; 19 0. 23 = 17 I-A. 122; 26 C. 53? 2 C. 

W. N. 649; 25 B. 202; 4 O.L.J. 198; 26 B. 
617.] 


Special or Second Appeal— oorstitswd, 

-6.—Practice and Procedure in Special 

Appeal— continued. 

(103) —Lower Courts giving decree without 
Jurisdiction—Special appeal —Cosfs.—Whece in 
a special appeal before the High Court, it was 
found that the Courts below bad passed judg¬ 
ment in a case without jurisdiction and that 
the Court of Small Causes had to try the case, 
the High Court directed the plaint to be sent 
to the Small Cause Court upon the plaintiff 
paying within 3 months all the costs of the 
litigation . DHUN MONEE CHOWDHRAIN v. 
WOOMA Churn Roy. 23 W.R. 445. 

(104) — Change of pleading not allotoed,— 
Where the plaintiff sued for possession by 
avoidance of a deed of gift and failed, he cannot, 
in second appeal, claim as heir of the donee, nor 
can he claim ro set aside a sale by the donee as 
being unauthorised by the deed of gift. EANHIA 
V. Mahin lal, 10 A. 495 = A.W.N. 18SS. 181. 

(lOb)—Vendor and purchaser — Jurisdiction- 
Previous application to Collector—Suit prema¬ 
ture. —An objection having been raised, in second 
appeal, that the Court bad no jurisdiction to 
entertain the suit, as the plaintiffs had not 
asked the Collector to place them on the register, 
held that this circumstance was not necessary 
to give jurisdiction, although it might be a 
reason for treating the suit as premature. The 
objection, however, being taken for the first 
time in second appeal, was disallowed. BHIEAJI 

V. Pandu, 19 B. 43 

(106) —Stamp— Document tendered in evidence 
not duly stamped—Failure to pay stamp duly 
and penalty in lower Court—Offer to pay same 
in second appeal, not allowed.—kn instrumeiM 
which is not duly stamped will not be admitted 
in evidence, on second appeal, on payment of 
the stamp and penalty, when there is ho evi¬ 
dence that the stamp and penalty were tendered 
to and refused by the District Coutt» LAKSH- 
MAN DAS V. RAMBHAU, 20 B. 791. • 

(107) —Second appeal—Application to 
aside sale on grounds of fraud and maUnal 
irregularity made under old Code—BejecltW^ 
application — Order, decree under old Code 
Subsequent passing of new Code — WhelMf 
character of order affected — Consent or^ 
(person named as executor) — Consent or^ 
ogo.inst him—Executorship renounced—Whether 
order binding upon person taking dul lett^s of 
administration.—An application to set aside an 
execution sale on the ground of fraud antt 
material irregularity was dismissed by the fits 
Court on September 21, 1907. The order wa 
upheld on appeal. Held, that a second appea 
was competent, for the order was a dectM 
under s. 244 of the old Code, and the n® 
Code could not retrospectively affwt w 
character of that order which under the n 
Code is not a decree under s. 47, but an ora 
under 0. XXI, rr. 90 and 92. A creditor of a 
deceased debtor oannot sue a person naniBa 
executor in the will of the deceased, 

has either administered, • that is, intetmedd 
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{llOi’-Deeroe of gtclmont — Inquiry into 
Mture of twuroxn aMo^ppeol-InUrferenu 
by Si^h CouW.-Th6^fr Ooort pannot, in 

and hold that the tenoM w|| ol eti« 5 h a ohareo- 
ter that no order foe ejeetmeot could pass 
B&BOO Rot V. B4L MOHUaDMlSSBR 17 
W.R. 42t. 

(lll)-PerwnttJ- ^twrly fLndored. suit to 
M^r ooliM of, limited for-Act XIV o/ 
)$69^ s. I, ol. 16—itfMtMre oildamaMe, objection 
ngardiag, whither eouli n raieed m ipeetal 
mit (or dwaagei to roeover the 
<^^01 poaonal proffOKty plnnderod ^'d'otber 

0.IX-4T 


SpefiM or Second Appeal— continued, 

-6.—Praotioe and Proeedave in Special 

Appeal — continued. 

with, the estate or proved the will. Conse- 
qaentl;, the seizare and sale of part of the 
testator’s assets under an execution founded 
Upon a judgment in a suit so constituted is 
uiefieotttfti to biod the testator’^ estate. U894 
A.O. 437, 63 L.J. P.C. 90. 6 R. 510. 71 L T. 
*9«2Ind. Cae. 818. 14 G.W.N. 256.4 Bom. , 
lieRe 940, iZeZ ) A coosent order against two i 
persons, who were named as executors in the i 
will of a deceased person but who had subse¬ 
quently raaouBced, is not binding upon the 
estate of the deceased in the hands of a person 
m whose favour the letters of administration 
have been granted. Lal BEHARY Mitra v. 
Nagbndra Nath Chatterjee. 16 Ind. 
Cae. 690. 

(108) —^Second appeal—Application to selaside 
sale on ground of fraud—Civ. Pro. Code, 1908. 
M. 104 (2), 154, 0. XXI. rr. 90. 92. 0. XLIII, 
r. 1 Ij)—Accrual of right of appeal Commence¬ 
ment of Code—Fraud—General allegation with¬ 
out particulars, whether sufficient.—k second 
appeal does not lie under the Code of igOSsgainst 
an appellate order confirming an order of refusal 
to set aside a sale in execution on the ground of 
fraud. Where a sale was held oa November I 4 th 
1908, and an application to set it aside was made 
on December 12th, following, but theotder reject- 
ing the application was made on July 5 tb, 1909 
after theoommencement of the new Code! Reid 
that DO second appeal lay. General allegations 
of fraud unaccompanied by particulars are not 
BufacioQt to amount to an averment of fraud of 
which any Court ought to take notice. RA .7 

Mohan Pal v. Gobinda Chandra Pal 14 

Ind- Cas. 58. 

{lOQ) ” Enhancement of rent, suit for—Mokur- 
wee lease—Deciiion against plaintiff—Proof of 
tMdi^'^8p€cial appenL^Where a question as 
to wfaatfaer there was a mokururee lease or not 
waa raised in a suit for enhancement of rent 
•^loh was decided against the plaintiff, held 
that he could not, in epecial appeal, take 
advantage of the want of regular proof of tender 

diamissed entirely with the 
result that he (plaintiff) might bring a fresh 
euit lor compelling the defendant to pay the 
money, Dwabkanath Sircar v. Gunoa 
Nabain Shalooyb, 19 W.R. 03 


Special or Second Appea/—continued. 

6 .—Practice and Procedure in Special 
Appeal— confinued. 

consequent damages, is io no sense a suit for 
damages on account of injury to personal 
property within the meaning gf cl 2 s 2 of 

of llmLtiou 

sS nf ° Jin respeotof 

such plundered property is six years as^mou- 

tioned in cl. 16 of s. 1 of Act XiV of 1859 no 
other limitation having been expressly provided 

nnnr'^A SHEIKH AhmE- 

DOOLLA V. HuR Churn Pandah, 2 w.R 235 
Proceedings before village conciliator-^ 
—Certificate — Computation of 
limitation—Limitation Act XV of 1 S 77 art 

to jurisdiction of 

nS. fo7t? ACTXVfl 

Ob 1879,33. 46,47. 48. 18 B. 424, 

A plea that a suit was filed io a wrong 
Court, canuot, for the first time, be raised in 

second appeal—U.P. ACT 11 OP 1901 oa 25 

and 31. A.W.N. 1905. 53 = 2 A.L.J. 156 
FifsT TA^RpS ™ OB-JECTIONS 

Power ^ enter into queotioo of jurisdiction 
JqfS? n appcal-S«c Civ.Pro CODE. 

— / A.ij.o • OI &♦ 

See JURISDICTION—Question op Junm 
DICTION, 8 B.H.C, A.C. 245. 12 B-H CM3 

Tio“ a B,‘531'°-'' “ 

166^ act. 1908. fis. 4 . 5 , 25 M. 


='>» bo raised 

ir.:3Tc:l’5v“”’ * ^ 

See Mahohbdan Law—Dower awn 
1882,139. A.w.N. 

See Malicious Prosecution, 14 w.R 

memorandum 

of swond appeal cannot be allowed— 

Pbacticb AND Procedure, sm.l.t. 910 . 

Belief or diebelief in evidence—Different 
^eots-Secood Appeal—See Practice Aim 
PBOCBDUBB, 7 C. 263=8 C.L.R. 449 . ^ 

Objection raised for the first time in seonnd 

STiTfm. Phocedube, a 

siS“ xr o?' 
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Special or Second A ppea/—continued. 

- 6 .—Practice &nd Procedure in Special 

Appeal— concluded. 

See Bom. REG. XVIII OF 1827, s. 10.10 B. 
H .G. 441. 

See REVIEW—Jurisdiction to review, 
y B.H.O. 238. 

See REVIEW—Reviews after Time, 6 
B.H-C. A C. 146. 

6’ce Right OF SUIT—BUILDING, Suit to 
RESTRAIN, 22 W.R. 73. 

Objection as to under-valuation of suit— 
Under-valuation not prejudicially afieoting dis¬ 
posal of suit—Second appeal—Admissibility of 
objection—Sec SUITS VALUATION ACT, 1887, 
s. 11, 2i M. 43. 

Second apneal—Suit to recover money made 
over by Magistrate acting under s. 517, Grim. 
Pro. Code—Suit ol Small Cause nature— See 
TORT, 9 O.W.N. 496-»l C.L.J. 356. 

— 7 .—Right of Special Appeal. 

(\)—General—Second appeals to the Sigh 
Court—Portion of Civ. Pro. Code covering 
tficm.—Second appeals to the High Court muse 
either come within chap. 42 or under ss. 588 
and 591 of the Civ. Pro. Code (of 1877). 
HIRDHAMUN JHA V. JINGHOOR JHA, 5 C. 
711. 

(2)—Oiu. pro. Code. 1882. s. 586 (=s. 102, 
ncto Code) — iVhat determines lohether second 
appeal lies.—Pot the purpose of determining 
whether a bccood appeal lies or is prohibited by 
the section, what must be looked at is not the 
shape in which tho case comes up in appeal to 
the High Court, but the shape in which the 
suit was originally instituted in tho Court of 
first instance. KIAM-UD-DIN v. Rajjo, 11 A. 
1 S=A.W.N. 1888,280. [Appl., 15 B. 400.] 

.-Second appeals — Bestricted to matters 
contained in decrees.—Appeals from appellate 
decrees under s. 584 of the Civ. Pro. Code (of 
1677) must be restricted to matters contained 
in the decree alone and do not lie against parti¬ 
cular findings in the judgment. [R., 56 P.R. 
1904 = 84 P.L R. 1904. A.W.N. 1908, 211 = 4 
M.L.T. 172.] Qe/ccrc.—Whether any find¬ 
ing of a Court, not embodied in the decree 
can be considered, as res judicata in a subse¬ 
quent suit ? Koylash Chundeb KOOSARI 
V. Ram Lall Nag. 6 C. 206. See also 
NiAMUT Khan v. Phadu ‘Buldia, 6 C. 
319. 

(i)—Act XVII of 1877, s. 39, whether retros¬ 
pective. —The repeal of .Act IX of 1873 by Act 
XVII of 1877 prevented any mote second regu¬ 
lar appeals being presented thereunder and 
from the date of its repeal by s. 39 of Act XVII 
of 1877. No such appeal will, after the passing 
of the latter Act, be permitted in suits under 
Rs. 60 in value of the nature cognizable by a 
Small Cause Court. But there is nothing in 
Adt XVII of 1877 to take away the jurisdio- 
tion of the Court over a pending appeal. PANA 
LAL V. ALA DIA SHAH, 4 P.R. 1878. 


Special or Second Appeal —continued* 
-7.—Right of Special Appeal—confinued. 


(5) —Act XVII of 1877, s. SS^Modification 
of decree — Second regular appeal — Jurisdic- 
fion.—Where plaintifi’s claim was decreed in 
full against all the defendants, and the Judi¬ 
cal Assistant, on appeal by all the defendants, 
modified the decree by reversing it against some 
defendants only, held that the decree of the 
Court of original jurisdiction bad been modi¬ 
fied within the meaning of s, 38 of Act XVII 
of 1877, and that, therefore, a second regular 
appeal by the remaining defendants in respect 
to whom the decree 'of the First Court wae 
confirmed should have been presented to the 
Court of the Commissioner, and not the Chief 
Court. Kanha V, Dial Singh. 12 P.R. 1880. 

( 6 ) —Second appeal allowed—Act X of 1877, 
s. 584—Construction— Second appeal—Defend¬ 
ant. —A respondent in an appeal, who does 
not appear at the hearing of the appeal or pre¬ 
sent a petition lor a rehearing, may, under Act 
X of 1877, present a second appeal against the 
decree of the lower Court. MODALATBA, 
exparte.S. 2 M. 75. [Diss., 4 A, 387, P.B., 
IL.B.R. 183, R., 8 A. 354, 31 M. 167=3 M. 
L.T. 336; D., 10 C.P.L.R. 32.] 

(7) —Act VIII 0 / 1869. 8 . 347—Appeal struck 
off for default—Appeal against order refusing 
to revive. —A special appeal lies against an order 
of the lower appellate Court refusing to revive, 
under s. 347, Act VIII of 1859, an appealstruck 
off for default. SHAIKH GOLAM MAHOMED 
AKBUR v. KOONJ BEHAREE LAL, S W.R. 
Uis. 27. 


( 8 ) — Acf LIII of 1860, 8. 2 —Application for 
revival of 8ttit rejected—Special appeal.— Bela 
by the Pull Bench that, if an application for 
revival of a suit under s. 2, Aot LIII of I860, 
is rejected, a special appeal will lie against 
such order. BUNQSHEEDHUR MUNDUL V. 
PUDDO LOCHUN ROY SIRDAB GHATWAL, 
W.R.P.B ll = Mar 8 h. 38 = 1 Ind. Jur. 0.8. 8 
= 1 Hay. 90. 

(9) —Decision indicated to be erroneous by . 
decree and judgment taken together—SpecMt 
appeal. —An aggrieved party has a right of 
special appeal against the decision of a lower 
appellate Court, if its decree, as explained by 
its judgment taken together, shows that the 
decision is erroneous. MaharanI INMB- 
JEBT KOONWAB V. CHOKBW SAHOO, 

F.B. 81. 


(10)— Enhancement of rent, suif 
'.low Rs. 100—Special apveal to B%gh Court 
ct VIII of 3869 (B.C.), 5 . 102 .—Noficeo/en- 
ancement —Pormalifies — Omission of certasn 
ords-Bow affects suif.—Where, in a suit for 
ihsncementof rent, the question 
ihanca had been determined, held that a 
leoial appeal will lie to the High Court under 
: 102 of Aot VIII of 1869 (B.O.), Where the 

efendant. in a suit for enhancement, knw 

ell and pleaded to the grounds of enhwM- 
lent, held that the mere omission of thej^r^ 
same class of tenants’* m the notice of 
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SpecM orSecoad Appe«/—continued. 

-7.“Right of Special Appeal—con«n«e<i. 

enhancement was not fatal to the suit. Eeld 
futthec that the omission of the words “other¬ 
wise than by the agency and at the expense 
of the ryoc ” was also immaterial, where the 
plaint distinctly stated that the productive 
powers of the soil had increased owing to the 
fact that it had been irrigated by water taken 
from the plaintifi’s khan tank. MESSSS 

Watson & co. v. Ram dheen Ghosb, 17 

W.R. 49S. ' 

,, i^^)~^lieration of rent—Special appeal—dct 
yill (B.C,) of 1869.—Where the point which 
has been decided by the Judge in appeal is 
simply this—whether the rent fixed by a 
previous decision was subsequently altered and 
new arrangements come to between the parties 
—that does not come within the purview of 
^102, Act VIII (B.C.) of 1869. NuRUBDESSUft 
PBB 8 HAD ROir V. SHAIKH JUNGOLB. 24 W. 
R. 49. 

(12) -S. 58Q, Act XIV of 1882, Ctv. Pro. 
Code—SMt for arrears of chowkidari tax— 
Second appeal. —In a suit for arrears of c^iowki- 
dati tax, there is a secood appeal. ASSANULLa 

Khan Bahadur v. Tirthabashini, 22 C. 
680 . 

(13) —Wo second appeal allowed—Ac. VIII of 
Erroneous remand under s. 351 instead 

of calUng for additional evidence under s. 355 
not by itself ground for special app^af.—Under 

fAct VlII of 

1869), it 19 DOt competent to an appellate Court 
to remand a case where the judgmeot of the first 
Court had not beon passed 00 a preliminary 
point which excluded any necessary evidence 
of fact. In suoh a case, the appellate Court 
should proceed to call for additional evidence i 
under s. 356 directing the first Court to record 
such evidence but retaining the case on its own 
nle. But if, uuder suoh circumstances, ibo 
appellate Court remands the case under s. 351 
0 uoh erroneous procedure conetituting ooly a j 
teohnioal objection by whioh the appellant 

^®®° prejudiced, it ' 

could not, by itself, empower him to maintain ' 

a second appeal. NOwoowree Mundul v, i 
MOOKTA BibeB. 3 W.R. 18|. (4ppr.. 14 h. 

188 ) ^ ^ 

first appellate Court, no second appeal lies from, 

A preliminary objection was taken to the 
second appeal m thli case, on the ground that 

the order of the first appellate Court that con- 

firmed the sale was final under s. 267 of Act 
Vm of 1869. Upholding the objection, the 
High Court dismissed the second appeal because 

(he appellant, having bad his regolar appeal 
had legaUy no ground for a second apMal’ 
Muddun Mohun Boy Cbowdhby v rau 
Obomdbb OOOPTO. 2 V.R. His. 41. 

(16)—Dsoision of fWst Court not appealed 
agatmt-^Spoeial appsnl.—Pactiee, who did not 
■ppiBt from (h» d^on of the first Coort, 


Special or Second Appen/— continued. 
-7.—Right of Special Appeal—continued. 

, cannot appeal specially against the decision of 
the lower appellate Court, on the ground that 
the decision of the first Court prejudiced their 
rights. BOYKANT Ram Sahoo v. Poobno 
ChunDErDass, W.R. 1884, Act X, Rul. 97. 

(16)—dppficflfion by plaintiffs for withdrawal 
, of suit,refusal of, not a ground for special appeal. 

’ “The question whether or not an application 
{ by a plaintifi to withdraw his suit should be 
granted is one entirely within the discretion of 

the first Court and the refusal of such an ap- 

I plication cannot by itself form any ground for 
' special appeal. Ra.i Kishen Roy v Raj 
! Kishen Deo, 6 W.R. Act X. Rul. 21 . 

I (17) —Ciw. Pro. Code, ss. 521, 522, 582— 
j Decree by first Court against Urms of award— 

I Decree on first appeal in accordance with award 
, no second appeal lies froyn.-Tho provisions of 
ss. 621 and 522 of the Code of Civil Procedure 
: are applicable to tho Court of first appeal by 
I reason of s. 582, so that, when a Couctof first 
! instance wrongly sots aside an arbitration award 
I and passes a decree ag-iinst its terms, and the 
; Court of first appeal dealing with the merits of 
j the case comes to the conclusion that the award 
was not open to any such objections as are con¬ 
templated by s. 521 of the Code, and upon that 
nodiDg, passed a docrea strictly io cooformity 
with the terms of such arbitration award, suoh 
decree of the Court of first appeal is entitled to 
I the same finality as the decree of the first Court 
1 would have been entitled to under the last part 
I of s. 522 of the Code. Such a decree cannot, 

, therefore, be made tho subject of a second 
appeal. NAURANG SiNGH V. SadapalSingh 
JO A. 8 = A.W N. 1887, 240. {12 W.R. 93, 12 
I C.L.R. 564, Diss.) [Overruled, 28 A. 408 = 

I A.W.N. 1906. 64 = 3 A.L.J. 168 ; Diss., 8 C.W 
N. 390; F., 89 P.R. 1904 = 20 P.L.R, 1905.] 

(18) —Suit cognizable by Small Cause Court. 
—No second appeal lies in a suit cognizable by 
a Small Cause Court, notwithstanding the 
fact that a question of title to immoveable pro¬ 
perty was raised, tried and decided in tho lower 
Court. MOHESH Mahto v. Sheik Piru 

33, [A2)pr., 3 M. 

P.B.. 15 B. 400 ;f’,. 24 C.557: Compare, 

31 C. lOOle] 

(19) “4c< XXIll 0 / 1861, Se 27—Cross decrees 
Sale of decree —Special appeal, —Under s, 27, 

Act XXIII of 1861| DO special appeal will lie io 
a suit for damages for the sale of a decree for a 
very inadequate coDBideration. The purchaser 
of a decree is no party to the suit within the 
meaumg of s. 11, Act XXIII of 1861. KBI8TO 

Monbb thakoor V. Bibhambhub doss, 5 

W.R. 21fi« 

(20) —special appeal—Appeal of co-defendant 
—No appeal preferred by special appellant 
agatnat decision of first Court.—k defendant ia 
not entitled to prefer a special appeal against 
a deoieion passed on the appeal of his co- 
defenoant, by whioh the decision of the Oonrt 
of first instance not appealed against by (he 


743 


THE ALL INDU DIGEST. 


744 


Special or Secoad Appeal—continued. 

_ 7 .—Right of Special Appeal—continued. 

former was upheld. MODHOO SOODUN ROT 
V. shurmoMoyee Debee, 5 W.R 106. [R., 

7 W.R, 366.] 

( 21 ) —.Non-appearing defendant with interest 
identical with plaintiffs, not entitled to appeal 
from judgment in favour of his co-defendants.— 
The present special appellant was one of the 
defendauts in the lower Courts. Plaintifis who 
■wore putneedars under him sued to recover land 
from the proprietors of an adjoining talook and 
made their landlord, the special appellant, a 
pro forma defendant. Plaintifis having failed 
to prove possession, the suit was dismissed; 
and special appellant, who did not appear in 
the Court below, now sought, in this special 
appeal by him. to set aside the judgment 
adverse to his putneedars, but the High Court 
held that he was not in a position to bring a 
special appeal. He was a defendant in the 
case, but did not appear, and, though his 
interests wore identical with those of the plaint¬ 
ifis who had not preferred any appeal, yet ho 
could not be allowed to occupy their position 
and appeal against the judgment favourable 
to his oo-dofendants. JUGUNNATH CHATER- 

jEE V. Messrs. Gordon btuart and Co., 

6 W.R. 36. 

(22) —Special appeal by one defendant against 

another—Maintainability.—A special appeal by 
one defendant against another cannot be enter¬ 
tained. RAMBS8UR GHOSB V. AZUM JOAR- 

DAB, 17 W.R. 373. 

(23) —Ex parte decree—Appeal decided on 
fn^rits—Special appeal. —Where a defendant 
against whom an ex parte decree was passed 
appealed to the District Judge without stating 
that the case was decided ei parte, and the 
District Judge dismissed the appeal on the 
merits, held that no special appeal lay to 
the High Court on the ground that he ought 
to have dismissed it without going into the 
merits. Gholau Eshak v. Hyder Mool- 
LAH, W.R. F.B. 46. 

(24) — Breach of condition in lease—Suit by 
lessor to recover premises lei — Judgynenl ex parte 
against lessee—Intervenor - Special appeal. — 
Flaintifi sued his lessee under cl. 5 of s. 23 of 
Act X of 1059 to recover possession of the 
leased premises on the ground that the lessee 
bad committed a breach of a condition in the 
lease which entitled the lessor to eject him. 
The lessee never appeared in the suit. His 
vendee was admitted to defend as intervenor. 
The lower appellate Court decreed generally in 
favour of the plaintifi finding that the lease 
forbade the alienation of the premises, and 
declared that any attempt to alienate should be 
a void act. On both defendants appealing 
specially, it was held that the defendants had 
neither of them a right of special appeal. The 
lessee defendant having allowed judgment to go 
by default was not entitled to appeal but to 
proceed by the method described for defaulters 
in Act X of 1869. Further, the intervenor 


Special or Secoad Appe«/—continued. 

-7.—Right of Special Appeal—confinued. 

defendant was admittedly an entire stranger to 
the subject of the suit taking no rights from the 
lessee as against the plaintifi, aud had only 
appeared in the suit on his own voluntary 
application and consequently he could claim no 
right to appeal, MOOKTADOSSIA V. SHAMA 

Churn Ghose, 3 W.R. Act X, Rul. 164. 

(25) — Act VIII of 1869— Suit for rent —Special 
appeal. —Id a suit for rent not exceeding Rs.lOO, 
based upon a kabooleut and a jummahundee, 
the ryot stated that these documents were 
forged and that he held under the plaintifi not 
under these documents, but under a mokururee 
pottah. The lower appellate Court found that 
the documents relied on by the plaintifi were 
forgeries, and, with a view to determine the 
amount of rent, inquired and decided on the 
genuineness of the defendant’s mokururee 
pottah. 3eld. that no special appeal lay under 
s. 102 of Act VIII of 1869. MOULVIB SYUD 
MaHO^IED V. POUZDAR ROY, 25 W.R. 14. 

(26) —Special appeal—Rent suit — Act VIII 
(B.C.) of 1869. s. 102.—Where, in a suit for 
arrears of rent, the amount sued for is under 
Rs.lOO, and no question to enhance or vary the 
rate has been determined, nor any question of 
title as between parties having coofiiotiog 
claims thereto, there is no special appeal. 
Shumbud Singh v. Baboo Toonddn, 24 W. 
R. 469. 

{21)—Act VIIKB.C.) 0 / 1869, s. 109-SMif 
for rent—Question of enjoyment—Special appeal. 
—In a suit for rent, where the claim is under 
Rs. 100 and both the lower Courts find on the 
question of enjoyment of rent, and on that 
question only, no special appeal lies. BABOO 
JUQGUB NATH SINGH V. BHIKON ROY. 24 

W.R. 479. 

(28) —Sttil for rent — No question of right to 
enhance or very rent—Special appeal—Act VIII 
{B.C.) of 1869.—Under 8.102 of Act VIII 
(B.O.) of 1869, no appeal lies to the High Court 
where the suit is merely one for rent, and is 
valued at less than Rs. 100, and no question of 
right to enhance or vary the rent, not any 
question relating to interest in land as between 
parties having conflicting claims thereto has 
been determined by the judgment. SREENATH 
Roy V. ainooddeen Shaha, 25 W.R. 103. 

(29) —Sttil for rent — Special appeal—.del VIII 
(B.C.) 0 / 1869.— In a suit for arrears d fsnt 
under Rs. 50, in which no question of title to 
land or tight to enhance or vary rent 
decided, no special appeal will lie to the High 
Court when the lower appellate Court has no 
decided any question of title, even though the 
Court ol first instance gave a decision on wo 
question of title. BHUGWAN DUTT MISSBM 
V. NOWNEBDH LALL, 25 W.R. 183. 

(30)—Sail for rent—Question of 
cial appeal.—No special appeal lies to the HJg 
Court against a decision in a suit for wn ; 
the value of less than Ba. iOO and .m whioh HP 
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of Bpeei Appeal— concluded. 

right to recover the rent Had been determined. 

SPo BAHAroOB V, JUGDEO ROY, 25 

W»B« 2i7» 

VIII of 1859), 

s. 372—Bengral Act VIII of 1869. s. 102—Rent- 
satfs ur^er £t$. lOO-Second appeal—Held by 
the majority of the Pull Bench that no second 
appeal ^ea to the High Court in suits for rent 
under Ra. lOO, where no question of right to 
enhance or vary the tent, nor any question 
relating to a title to land or to soma interest in 
land as between pereons having conflicting 
thereto, Is involved. 13 B.L.R. 376 = 

having settled the law, it 
shotUd not be disturbed. BUT Jackson, J.. 
nela that m such cases, a second appeal would 
li«- 8 . 102 of Act VIII of 1869 (B,C.) has not 
expressly taken away the right of second appeal 
by 8 . 372 of the Civ. Pro. Code {VIII 
of 1859); even if it had done so, the question 
would arise whether the Bengal Legislature 
ooulddoso. Obiter.—It is wrong to deprive a 
party of bis legal rights merely out of deference 
to the practice of a Court-Per Jackson, J.. 
dissentienle. LUNGE 6 SUR Kooer v. Sookha 
OJAH, 3 C. 181 = 1 C.L.R, 3B, F.B. 

id2)—Rent suit/or less than Rs. 100 —Second 
appeof-Ari VIII of 1869 (B.C.). a. 102.— 
No second appeal would lie to the High Court 
m a tent suit of the value of less than Rs. 100, 
though tbe defendant set up the title of a third 
party, so long as such third patty did not 
intervene in the suit. ROUAPROSAD Roy v 
8 HORUP ParaMANICK, 8 0.712. [R. 10 0. 
P.L.R. 33, 14 C.P.L.R. 31, 12 0 P.L.R. l.j 

(39) Suit by landlord /or a moiety of cess paid 
io GouemfMflnt— Dismissal of suit by lower 
Courts as being in contravention of s. 7, Rent 
^covery Act—Second appeal—A suit by a 
laDdlord for the recovery of a moiety of cess 
^id to Govornmeot was dismissed by the lower 
wurts on the ground that it was in oontraven- 
Hon of tbe provisions of a. 7 of the Rent 
Recovery Act, Held, no second appeal lay. 

Nabayanasawmy Naidu Qabu V. Kola- 

’ •‘•‘“T- 362- 03 

Failure of plaintifi to establieh ground of 
enhancement—Decision settling cent—Second 

T* 88 . 105. 

109 (3), 6 lad. Oas, 501. 

See Appeal—Ex^pabte Decbeeb 2 W ft 

Mis.28. vnoao,.* w.w. 

See Oiv. Pro. Code, 1008, e. 47 . o xxi 
r. 72, 8 . 104. O. XLHI, r. 1 . 21 0. 789 

Bait against tenant for damages for outlinB 
wood, nature of—Appeal-Beoood appeal—R m 

Lavdlobd and Tenant —Pbopbbty w 

TBBB8, BTC., ON LEASED PBBMI8ES, 6 O.L.J. 
Sift 

Inoidental determination of question of title 
efliDtef—S m BBS fDDIOATA—O oUPBTBKOT 
OBOmmV, A.W.N. 190t, 918-4 A.L.J. 61T. 


Specie/ or Second Appee /—continued. 

-8,—Small Cause Court Suits. 

See PRESIDENXY SMALL CAUSE COURTS 
ACTS. 

See Provincial Small Cause Courts 
ACTS. 

See Small Cause Court, Mofussil, 
Jurisdiction of. 

See Small Cause Court, Presidency 
Towns, Jurisdiction op. 

i^)'~'Small Cause Court suit—Second appeal, 
—No second appeal lies to the High Court from 
a suit which is of tbe nature of small causes, 
and where tbe amount in dispute ie less than 
Rs. 600. s. 586. Civ. Pro. Code, 1882. VASUDEO 

V. Damodab, 6 Bom. L.R. 370. [R.. 30 B. 
147 = 7 Bom. L.R. 741] See Vinayak v. 
Krishna Rao. 3 Boro.LR 239 = 23 B. 623 
and Kesrisang v. NaRANSANG, 10 Bom. L.R. 
733. 

{2)—Act XXIII oj 1861, s. 27 —Special appeal 
—Provisions applicable in execution cases as 
well as in suits.—The words used in s. 27 of Act 
XXIII of 1861 clearly bar an appeal in all the 
cases that are expressly alluded to in that 
section. The explicit words of tbe section have 
the effect of overriding s. 387 of Act VIII 
of 1869. The provision applies as well to cases 
'in execution of decrees as in suits themselves ; 
and it also applies to suits and to proceedings 
in execution whether they be commenced before 
1861 or even before 1859. RAM JADUB 

Chatterjee V. Bash Monee Dossee, 8 

W. R. 321. 

(3) —g. 617, Civ. Pro. Code, 1882—Second 
appeal—Suit cognizable by Court of Small 
Causes — Decree — Execution.—Ho second appeal 
lies from an order passed, in execution of a 
decree in a suit of the nature cognizable in 
the Court of Small Causes. NabAYAN v. 
NaOINDAS. 7 Bom. L R 641 = 30 B. 113. 

(4) — Decree in suil of less than Rs. 600 in 
value before establishment of Small Cause Courts 
—Order in execufion—Second appeal.—A second 
appeal would lie from an order made in tbe 
execution of a decree of tbe year 1856 obtained 
in a suit of lees than Rs. 500 in value, the suit 
not being one of the nature cognizable in 
Courts of Small Causes which were not estab¬ 
lished in the year 1856. Bhaowanti PRASAD 
V. The Collector of basti, A.W.N, 
1888. 269. 

( 6 )-Ciu. Pro. Code. 1882, s. 244—Acf Xmi 
of mo—Act XXIII 0 / 1861-Acf X of 1877 
Pro Code), ss, 8 , 666 , 590—Small Causeexecii- 
tion—Second appeal .—Where a Small Cause 
suit was instituted in 1656, and a decree 
was passed, and the execution application in 
that suit was made in July, 1888 , held that 
there was no second appeal from the order ‘ 
paesed in Aral appeal in the execution petition. 
Such an application mast be held to have been 
made under the role of s. S of the Oiv. Pro. 
Code of 1877, m amended by Act ZU of 1679, 
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which enacted that nothing in the Code of 1877 
should affect “ any proceedings in execution of 
decree that may have been commenced and 
were still pending at the date of the 1st October, 
1877,” i.e., any execution proceedings in this 
case pending on that day would not be affected 
by anything contained in the Code of 1877. But 
no prnceedings in execution instituted after 
that date would be thus saved. On the con* 
trary all the rules of the Civ, Pro. Code of 
1877 as amended in 1879 would be applicable 
to them, and, among the rest, the rule of 
ss. 586 and 590, declaring that no second appeal 
would lie in such a case. BHAGWATI PRASAD 

V. The collector of Basti, A.W.N. 1886. 
181. 

(6 )—Execution of decree-^ Order of Snuill 
Cause Court — Special appeal .—No special 
appeal lies from an order in execution of a decree 
made in a suit under Rs. 500 in value and 
of the nature cognizable in a Small Cause 
Court. DEWAN SINGH v. MlTHA, 65 P.R. 
1876. 

(^)^SmaU Cause Court suit—Decree exe¬ 
cution.-—No second appeal lies from an order 
passed in execution of a decree in a suit of the 
nature cognizable in the Court of Small Causes. 
NARAYAN V. NaGINDAS, 7 Bom. L.R. 641 = 
30 B. 113. 

XXIII of 1861. s. 27—Suit of Small 
Cause nature, orders passed in —Special appeal. 
—This was an appeal by the judgment-debtor 
against an order made for executing the decree, 
and the High Court accepted as valid the 
objection taken to the bearing of the appeal, 
namely, that as the order appealed against was 
one relating to the execution of a decree passed 
in a suit of a nature cognizable in Courts of 
Small Causes under Act XHI of 1860, under 
the 27th section of Act XXIII of 1861, no 
special appeal lay from the order passed in 
regular appeal. The special appellant contend* 
ed in answer to the above that the suit in 
which the original decree was passed was 
antecedent to Act VIII of 1659, and that con¬ 
sequently the section will not apply. But it 
was held that the words of s. 27 distinctly lay 
down that no special appeal would lie from 
any decision passed on regular appeal after 
the passing of the Act, that is to say, even if 
the suit had been instituted before the passing 
of the Act, where the regular appeal was 
decided after the passing of it, a special appeal 
would be barred. MOBARUKOONISSA Begum 
V. OZEER JEMADAR, 8 W.R. 107. 

(9 )—Special appeal—Act XXIII of 1861, 
ss. 27, 411—Act Will of 1859. s. 337 ( 11 ).—SeZd. 
that notwithstanding s. 387, Act VIII of 1859, 
8. 27. Aot XXIII of 1861, bars a special appeal 
in a suit of the nature cognizable by a Court of 
Small Causes instituted before Act XXIII of 
1861 came into operation, SOOBJO COOMAB 
Sdrma'roy V. Kristo Ooomar Chowdhry, 
12 B.L.’R. 224. P.B. = 14 W.R. 30. [F., 2 A. 
112; B., 7 0. 337.] 


(10)—Special appeal—Suit of a nature cogni¬ 
zable by a Small Cause Court—Act XXIII of 
1861, s, 27—Acl XLIII o/ 1860. s. 1.—Under 
s. 1 of Aot XLIII of 1860 and s. 27 of Aot 
XXIII of 1861, a special appeal is prohibited 
in suits of the nature triable by Courts of Small 
Causes, instituted prior to the passing of the 
former Act. Held, accordingly, that there was 
no special appeal from an order, made on 
regular appeal after the passing of Aot XXIII 
of 1861, in execution of a decree in such suit, 
instituted before Act XLIII of 1860 came into 
force. BHICHUK SINGH V. N AGESWAB NATH, 
2 A. 112. (12 B.L.R. 224= 14 W.R. F.B. 30. 

F.) 


{11)—Act XXIII of 1861, s. 27—Special ap¬ 
peal—Execulionof decree in suit of Small Cause 
nature. —The provisions of s. 27 of Act XXIII 
of 1861, would apply to bat a special appeal in 
execution proceedings arising out of a suit which 
bad been instituted before the passing of Aot 
VIII of 1859, 8. 387 of that Act notwithstand¬ 
ing. By that section, the Legislature has 
intended to allow no special appeal from any 
decision or order passed on regular appeal in 
any suit of a nature cognizable by a Court of 
Small Causes, where the value is below 
Rs. 500, the words “regular appeal in any suit ” 
meaning the first or general appeal. The 
■ analogy of special appeals in execution proceed¬ 
ings follows that of special appeals in regular 
suits, and when the law itself does not, by any 
express terms, create a right of special appeal 
in regard to the suit (that ie, on the decree 
itself in the cause], for the same reasons the 
special appeal is taken away in execution 
proceedings as wall. ANUND ChdNDER BOY 
V. SIDHYGOPAL MISSER, 8 W.R. 112. [Appr-, 
12 W.R. 86; R., 27 0. 484 = 4 C.W.N. 269.] 

{12)—Review—Act XXIII of 1861. s. 27-- 
Special appeal—Execution —No special appeal 
lies under s. 27, Aot XXIII of 1861, in exe- 
cution-proceedings arising out of the otigmal 
decree, which was for a sum less than Rs. 500, 
and in a suit cognizable by the Court of Small 
Causes. Debeb Pershad Sing v. Syud 
DBLAWAR ALT. 12 W.R. 86. (8 W.R. 112. F.) 
[Apjpr., 12 M. 116.) 

( 13 ) —Civ. Pro. Code, 1882, ss. 223, 228, 586 
( = ss. 39, 42, 102, new Code) — Second appeal 
—Order in execution of decree — Small Covsfl 

—Transfer of decree.-No second appeal 
lies from an order in execution in a suit of the 
nature cognizable by a Small Cause Court, 
where the subject-matter of the suit is less 
than Rs. 500. whether the execution 
ings are taken in the Court which passed the 
decree or in that to which the deorM may 
have been transferred for execution HABAK 

V. RAM SaruP, 12 A. = 

206. (12 A. 681. Appr.) Uppr., 18 A. Wl-^ 
A.W.N. 160 ; Appl: 26 C, 872 ; R , 23 M. 847. 

P.B., 8 0.0, 405.3 

(14) -Cit.. Pro. Cod,. 1882. M. 

{=ss. 100, 102, new Code)— Execution of decree* 
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appeal against crder passed in—Jurisdiction 
determined by suit amount—Suit of Small 
Cause nature—Revision and second appeal ,— 
The peouDiaiy juriedictioa for purposes of an 
appeal, whether from a deoree in a regular suit 
or from an order in ezecutiou proceedings of 
such a decree, depends upon the valuation of 
the original suit in which the decree was pass¬ 
ed, and not merely the actual amount affected 
by the order sought to be appealed. Where, 
therefore, execution was applied for in a Mun* 
sif’s Court as regards a sum below Rs. 500, 
the value of the matter in dispute having been 
of a Small Cause nature and above Rs. 500 and 
the order of the MuDsif 'therein was upheld in 
appeal by the District Court, held that a second 
appeal would lie from such order and proceed¬ 
ings by way of revision could not be taken. 
Nazar Husain v.Kezri Mau, 12A. 38i = 
A.W.N. 1890, 203. [Appr., 12 A. 579.] 

(15)— Act X of 1859— Distraint by landlord — 
Payment by defaulter—Release of property dis¬ 
trained—Misappropriation by ryot—Remedy of 
owner of property—Act XXUI of 1861, s. 27— 
Special appeal — Wrong decision as to jurisdiction 
by Civil ComW.—W here, on payment by tbe 
defaulter of the amount due, the property 
distrained was released and made over by tbe 
landlord to the ryot, who misappropriated the 
same to himself, tbe real owner of the property 
distrained had no remedy under Act X of J059, 
hut was entitled to sue for damages in the Civil 
Court. Where, in a suit for damages for less 
than Rs. 500, tbe lower appellate Court held 
that tbe suit was not cognizable by any Civil 
Court, e. 27, Act XXIII of 1861, did not 
bar a special appeal, on tbo ground that tbe 
suit was of a nature cognizable by a Court of 
Small Causes. Shaikh Qureeboollah v. 
Shaikh Syefoollah, 7 W.R. a. 

. (16)—Sail for damages—Small Cause nature 
^Second appeal.~-A suit for damages amount¬ 
ing to less than Rs. 500, being in its nature a 
small cause, does not admit of a second appeal, 
«ven though a question of title to land has 
incidentally to be tried and the suit is brought 
ID tbe District Munsif’s Court. Tbe question 
has reference to the mode of adjudication and 
not to the forum, Manappa Mudali v 8.T 
MoOARTOY,8M.lfl2.P.B. CR..17C. 707. 23 

Me o47eJ 

i^V-Small Cause suit tried by ordinary 
CtVil Court—Suit for account—Small Cause 
Court jurudktion.—Bmell Cause suit taken 
cognizance of by an ordinary Civil Court 
within the local jarjadiotloD of a Small Cause 
Court—Second appeal lay. [Dtsi.,9 B. 269. 
26 A. d68«A.W.N. 1904, 50 j Disl., 21 0. 
2149.] Suit for balance due on account of 
rents held cognizable by Smell Oause Courts, 
even though aooouDts, to be gone into. [R., 
8 0. 364.] If a snic is improperly brought in 
A Civil Court, which has no juriediotion to 
eBtevtein ily instead of in a Small Oaose Court, it 
AMmol be »UI that tbe p^lee oannot prefer a 


Special or Second Appeal— oontinvod. 

■'8.—Small Cause Court Suits— contiruied, 

special appeal to have the matter set right. A 
special appeal does lie in such cases. Dyebukee 
Nunden Sen v. Mudhoo Mutty goopta, 
1 C. 123 = 24 W.R. 478. NsB ,— This was a caso 
when Act XI of 18C5 was in force. [72,, 6 0.594.] 

(18)—Jjinsdic^ion—Smu/i Cause Comi— 
Detinue—Special appraf-Plaintiff. a talookdar. 
sued her late husband’.s agent for tbe delivery 
up of certain account papers and documents, 
for an account of bis agency, and in default of 
account for Rs. -500 as damages. Retd that the 
suit was of a nature cognizable by a Small 

Cause Court and that, coo-seouently, no special 

appeal would lie. UURui NARaiN Roy 

Chowdhry V. Joy Durga Dassi, 2 C.L.R. 


(19) —Act XXni of J8f)l. s. 27—Act XLII of 
mO-Act VIII of 1950. s. H‘27..Suits on private 
arbitration—Special appeal.—'£ho provision in 
8. 27, Act XXIII of 1861. that no special appeal 
shall lie from any decision or order passed ou 
regular appeal “in any suit of tbo nature 
cognizable in Courts of Small Cau 5 ie 8 under 
Act XLII of 1860,'' include.? not only suits of 
tbe nature made cognizable by Act XLII of 

1860, but all suit.'- cognizable in Courts of 
Small Causes constituted under that Act, even 
such as are made cognizable by s- 827 of Act 
VIII of 1859. A suit for Rs. ‘247 upon an 
award made upon a private arbitration, being 
one cognizable by ,a Court of Small Causes, no 
special appeal will lie to tbe High Court against 
the order of an ordinary Civil Court in respect 
of such award MU8SA.MAT BANG v. NA- 
RAYAN SAHU, 4 B.L.R. App. 82=13 W,R.233. 
(1 B.L.R.A.C. 43= 10 W.R. 85. F.), 

(20) —/icf XXIII 0 / 1861 . s. 27-Suit based 

onarbitralion award—Special appeal, maintain- 
ability of, when amount due under a^o'trd is less 
than Rs. 600-Sei 27. Act XXIII of 

1861, is ioapplicablc to a suit which, though 

seeking to recover a particnlar sum lound dun 
to a plaintiff under an award, ts fitill based ou 
the award generally oonUining other findinga 
and provisions, and with reference to which im¬ 
portant questions have been raised, and which 
questions couli not be considered in a Smalt 
Cause Court. And consequently special appeal 
lies in euch cases* Tho provieion in tbe Civ. 
PtovCode, in regard to set^ofT is one regulating 
procedure, and is not intended to take away any 
right ofeet'OfI, whether legal or equitable, wbicb 
parties would have had independently of it; and 
the right of set-off will be found to exist not 
only ID oases of mutual dobtsi and credits, but 
also where the cross-demands ariee out of due 
and the same transaction or are so connected in 
their nature aod oircumstances as to make it 
iDeqoitable that tbe plaiutifl should recover and 
the defendant be driven to a cross-suit* Where 
the mutual debts, credits and cross deininds^ 
J? relating to the rights and 

liabibtiee of both parties, are based on one 
general right and titJoi vis., the title given by 
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Special or Second /4ppea/—continued. 

-8 —Small Cuuse Court Salts—conttnw^d. 

an award, a right of aot-oS could be allowed. 
Gauiu Sahai V. RAM SAHAI, 7 N.W.P. 157. 
(IM. H.C. 3%. 2 M.L.J. 296, F.) [F., 7 A 
264 = 5 a.W.N. 40.] 

121) —Suit a{tainsl law-agent—Suit for money 
nvnccounted for—Special appeal-ActXl of 1865 , 
s. G-—lu a suit to recover plaintifi’s money in 
the bjods of the defendant unaccounted for, it 
v?ae admitted that plaintiff retained and em¬ 
ployed the defendant asa mukhtear or law-agent, 
to conduct and look after bis law suits, and to 
receive and disburse monies on his account con¬ 
nected with such law suits, the defendant re- 
coiving a monthly salary, held that the suit 
might be brought under the terms “ claim for 
money due uodor a contract" within the mean¬ 
ing of s. 6 of Act XI of 1865, and that it was 
also possible to include this claim under the 
term damage, because the plaintiff might claim 
the amount for which he brought the suit as 
damages by reason of the wrong done by the 
detdodaDt in not acting fuUy up to bisinstruo* 
tions. JOOGUL Kibhore Roy v. Rughoo 
Nath Seal. 20 W.R.4. 

(22) Civ. Pro. Code, s. 586—Suit implead¬ 
ing sons of living debtor, not one of a Small 
Cause nature.—k suit impleading the sons of 
a living Hindu debtor as defendants along with 
him was held to bo not one of a Small Cause 
naturo so far as it related to the sons. Nara- 
aiNOA V. SUBBA. 12 M. 139, F.B. 

{2Z)Small Cause Courts Act (XI of 1865), 
s. 6—Civ. Pro. Code, 1882. s. 686—Second 
appeal .—Plaintiff brought a suit upon a hundi 
which was drawn by B and S in May 1882 in 
favour of M for the acceptance of a firm M. 
indorsed the hundi to the defendants who indors¬ 
ed it to the plaintiff. The suit as brought was 
in reality for the recovery of a sum of Rs. 400 
principal, and Rs. 49 interest, which in April 
1884, the plaintiff was constrained to pay to the 
last indorsees in con.sequence of the hundi not 
having been accepted and having been dis¬ 
honoured. The plaintiff included in his plaint 
a prayer that the defendants should be ordered 
to band over to him another hundi, or to obtain 
from the original drawers a duplicate of the 
hundi drawn in May 1832, because, by reason 
of the original hundi having been lost, the 
plaintiff was unable to produce it in Court and 
givo documentary evidence in support of his 
claim. Held that in the first place the latter 
pi ayor was one which the plaintiff was not com¬ 
petent to make against the defendants, that in 
the next place, the fad that he included such 
a prayor in his plaint could not change the 
suit, which was for the recovery of money due 
under a contract and as such cognizable in 
a Court of Small Causes, into a suit of a differ¬ 
ent nature and not cognizable in such Court, 
that the suit was therefore of a Small Cause 
natqre so that na second appeal lay to the 
High Court. Bankey Lal v. Mohan, A.W, 
N. 1886, 73. 


Special or Second appeal—continued. 

-6.—Small Cause Coart Saits—conftniiedr 

(24) — Small Cause Court suit—Second op- 
peof.—Plaintiff sold certain properties to the 
defendants’ ancestors, and the vendees entered ' 
into an agreement by which they bound them¬ 
selves to pay as part of the consideration a cer¬ 
tain sum yearly in cash, a proportion of profits, 
and to give possession of 10 bighas of land. 
Plaintiff brought a suit to recover arrears for 
two years of the above cash payment and for 
Rs. 60 for rents wrongfully realized. Held 
that the suit was of a nature cognizable by a 
Small Cause Court and that no second appeal 
lay, as the amount was under Rs. 500. HayaT 
ALI V. Da WAN RAI, A.W.N. 1886, 296. (A. 
W.N. 1882. 114, £>.} 

(25) —A/o/nssif Small Cause Courts Act (XI 
0/1865), s. 6—Civ-Pro. Code, 1892, s. 686— 
Second appeal. —A suit brought by a Hindu 
wife against her husband to recover Rs. 24, • 
being 12 months’ arrears of mainteoance due 
to her under a written agreement for mainte¬ 
nance executed in her favour by the defendant, 
is nothing more nor less than an action to 
recover money due under a contract, and as the 
amount is below Rs. 600, s. 696, Civ. Pro. Code, 
applies, and no second appeal lies in such a 
suit. Hardeo Das v. Parbati, k. W. H, 
1887, 94. 

(26) —Suif of Small Cause nature—Second 
appeal—Civ. Pro. Code, 1882, s. 686.—The 
zemindari estate of R was sold in execution 
of a money-decree held by the plaintiff who 
purchased the estate himself at the auction- 
sale. The sale was subject to a previous 
mortgage. The mortgagee then obtained a 
decree on the mortgage in execution of which 
the property was again sold. Afte^ satisfyiug 
the mortgage-decree and the expenses of sale, 
there remained a balance of Rs. 274, which 
was in deposit with the Collector. Out of this, 
about Rs. 150 were attached by N in execution* 
of money-decree held by him against R. The 
plaintiff thereupon brought the present suit 
agaiost N to recover the amount so attached 
with interest, on the ground that since he h^ 
purchased all the rights and interest of R in 
the zemindari, he was entitled to the balance 
of the purchase-money remaining after the 
satisfaction of the mortgage decree. Held 
that the suit, regarded in its natural aspect was 
simply one for the refund of Rs. 160 with 
interest, wrongly taken out of Court by the 
defendant and belonging to the plaintiff as the 
substitute, by prior purchase, of the zemindap 
rights and interests of R, and that whether it ’ 
fell into the category of oases referred to in the 
ruling in 8 B. 17, or was to be treated as a olaiA 
for money had and received to the use of- the 
plaintiff, it was in the nature of a suit cognizable; 
by a Court of Small Causes and there oould' ^ 
therefore be no second appeal, BAM PBABAp ‘ 
Singh v. Nand Kishobb, A.W.N. 1887, 218.; 

4 * 

(27)—Saif by semindar for dak ezpensea^^ 
Small Cause nature of suif—Speciai appeaU 
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Specimt or Secontt /ippea/—continued. 

S.^Bmall Cause Court Suits—conWntted. 

XXIII 0 / 1861, 9. 27.—A case in which a Ze¬ 
mindar sues a putneedac for dak expenses 
acoocdiDg to his putnee-jumma, is a case of a 
nature cognizable by a Court of Small Causes • 
and as such, by reason of s. 27 of Act XXIII of 

appeal will lie. MahabajAH 
Dheraj Mahtab Chund Bahadoor V 

KADHA BlNODE CHOWDRY, 8 W. R. 517. 

(28)—Jurisdicfion—5uif by 2emindar to reco¬ 
ver dak charges-Suit of Small Cause nature.^ 
A suit by a Zemindar against his putnidar, 
founded upon a contract between the parties, 
for the recovery of a sum of money which had 
been expended by the Zemindar in the way of 
Zemiodaree dak charges, which expenses, it 
was alleged, the putneedar was bound by his 
contract to bear, is cognizable by a Court of 

bmall Causes. Erskine v. TrilochunChat- 
T^ERJEE, 9 W.R. 518. [ISxpl. and D., 22 C. 

of Small 
appeal~Acl XI of 1805, 

rt'f 27.-Under s. 6 

of^Act XI of 1865. suits for damages, when the 

amount claimed does not exceed Ks. 500. shall 

be cognizable by a Small Cause Court, whether 

the damage 18 in respect of moveable propertv 

or immoveable property, and under s. 27 oi Act 

Hi i. P Jies to the 

Bbeenuck LALL 

R^a69°°^ II W. 

dnmofirw — Jurisdtetion of 
Small Cause CouH^Specxal appeal.^Ho se¬ 
cond appeal can be allowed in a suit for damages 
where the sum claimed is under Rs. 500. such 
a suit being one within the cognizance of the 

SmalJCauseCouttB, although, on account of the 
absence of a Small Cause Court in the locality, 

It happened to have been instituted as an 

original suit in theCourt of a Muosiff. Kbnoo 

Mundue and DOOKEAH SIRCAU V. MOHWA 

Mahomed. 2 W.R. 136, 

^^^<^^ 0 lder against pur chaser of 
produce for rentSuii for damages- Small 
Cause 8U*f.—Where a landholder sues the 
pur^aser of the tenant’s land for rent due from 
the tenant, on the ground that the rent is a first 
charge on the produce, the liability is one ari¬ 
sing not ex contractu but ex delicto ; the suit is 
therefore, one for damages, and cognizable by 
a Court of Bmail Causes; and when the 
amount claimed is below Re. 600, there will be 

(32)-5econdoiwal-5u»f by purchaser for 
pOBsesston or damages-Suit tnslifutod on failure 
to obtain possession from third persons—Suit coo- 
msa&to by Smalt Cause Court.—The purchaser 
ofoerlainlandsued to recover it from third per- 
uns who were iu possession. The suit having 
beeo dismissed, he instituted a suit against the 
vendor (ot poieessioD or damages for breach of 
oentnotr Sold that the prayer for possession 

oix-ie 


Special or Second /tppea/—continued. 

-8.—Small Cause Court Suits—coniini«d. 

of the land was a futile one and could not be 
given efiect to. as the land was in the possession 
of third parties, who had established theirrighb 
to possession as against the plaintiff. The suit 
was thus really one for damages and as such 
one of a nature cognizable by a Court of Small 
Causes. No second appeal lay from a decision 
m the suit where the claim was for less than 
Rs 500. VENKATARAMANUJA Reddiar V 
SUBBARAYaPilLai, 13M.L.J 299. 

{33) — Suit for compev.saiion for illegal 
d^tress-Court of Small Causes-Provincial 
Small Cause Courts Act (IX o/ 1887), s. 15. sch. 
11. cl. 35 0;—Cans? of action—Limitation— 
iient Recovery Act, Madras (Vlll of 1865). s. 78. 

A suit by tenants against their landlord for 
compensation for illegal distress or attachment 
Where the plaint alleged that the plaintiffs had 
been raiyats for a long time cultivating the 
land of the defendant and that, while there 
were no arrears of any kind due lo the defend¬ 
ant in respect of the said land, the defondaut. 
Without giving any notice of demand to the 
plaintiffs, unlawfully took possession of two 
heaps of paddy out of the three heaps raised bv 
the plaintiffs on the said land m a particular 
year, saying that be bad attached the same, and 
Che plaint prayed for an order airecting the 
defendant to deliver to the plaintiffs about five 
garcos of grain worth about Rs. 260 in respect 
of the two heaps of paddj of which the plaintiff 
took unlawlul possesaiou, was held to be in 
substance a suit for compensation for illegal 
distress or attachment and not a suit for the 
recovery of specific property, It was therefore 
not a suit of the nature cognizable by a Court 
of Bmali Causes, and a second appeal would lie 
therefrom. (22 M. 457, D.) [R.. 27 M. 430.] In 
such a suit as the one mentioned above, Che 
wrong is complete and the cause of action arises 
on the date when tho unlawful distress was 
made, and the suit will be barred under ?. 78 of 
the Madras Rent Recovery Act unless brought 
wjtbiD 6 months of the above date. Pamu 
BANYASI V. ZAMINDAR OFJayaRUK 25 M 
540. (24 M. 339, D.) 

(U)—Property leased to plaintiff i?i putnee as 
mal, found to be another person s lakheraj land— 
Consideration money when nccverable by lessee. 
—The first two Courts jgave the plaintiff a de¬ 
cree lor a sum of money described as the propor¬ 
tion of consideration money paid in respect of 
a village which was leased as a mal to the plaint¬ 
iff, but which was sub^ecjuently discovered to 
belong to a third party as lakhiraj. On special 
appeal, the High Court field that the right of 
the plaintiff to receive back any portion of the 
coDBideralion money depended upon fais esta¬ 
blishing one of two points, namelv, either that 
be had been fraudulently induced by the defend- 
ant to pay the sum by false representations 
that tho defendant had a good title to the land 
or that there was a warranty and covenant o5 
good title made by him Rajah Nieuoneb 

Singh Dbg v. Messrs. Gordon, Stuart 
ANOCO.. 6 V.R. lea. . Oiuaun 
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Special or Second Appes/-contioued, 

-8.—Small Cause Court Suits— continued. 

(35J —Special or second appeal—-Small Cause 
Court suits—Suit where claim for damages ex- 
ctcds Its. 500 but decrei ts given for less than 
Its. oQO-Act XXIII of 1861, s. 27.—Where the 
damages claimed in a suit exceeded Rs. 500, 
and the Court gave the plaintiff less than 
H-. 500 damages. Heldihat the right oi appeal 
not taken away by Act XXIII of 1861, 

s. 27. neblmonee Singh Deo v. Gordon, 
Stuart AND Co., 1 lod. Jur., N. S, 356 = 6 
W.R. 152. 

(36) —Acf XXIII of 1861, s. 27— for 
damages—Special appeal. —A decree-holder who 
had taken out execution against bis judgment- 
debtor was paid a portion of the decree amount 
by the latter, and given a surety bond by the 
plaintiff for the balance. Subsequently, the 
plaintiff was arrested on the institution of pro¬ 
ceedings under s. 204 of Act VIII of 1859, and 
had to pay the balance due under the decree. 
Thereupon he sued to recover Rs. 500 as 
damages for illegal arrest.— Held, that it was a 
suit clearly cognizable by the Small Cause 
Courts under s. 6 of Act X( of 1865, and 
that, under s. 27 of Act XXIII of 1861^ no 
special appeal would lie, as the sum claimed 
was not in excess of Rs. 500. TOOLSI3E RAM 
V. NUND KISHORE LALL, 12 W.R. 471. 

(37) —Personal injury—Pecuniary loss—Suit 
for damages — Jurisdiction.—A suit for damages 
for personal injury cannot be tried by a Court 
of Small Causes unless some actual pecuniary 
damage has resulted from the iojury. ALI 
BUKSH Doctor v. sheikh Samiruddin, 
4 B.L.R.A.C 31 = 12W.R. 477- (4 W.R. 7,R. ; 
10 W.R. 115. D.) 

(38) — Suit for damages—Absence of allega¬ 
tion of special pecuniary damage—Jurisdiction 
of Small Cause Court. —The preliminary objec¬ 
tion taken to this second appeal on the ground 
that no such appeal would lie, the suit being 
one for damages under Rs. 500 was overruled 
since there was no allegation in the plaint that 
any special damage of a pecuniary nature 
resulted from the injury complained of, and 
the case was not therefore one of which the 
Small Cause Court could take cognizance so that 
no second appeal could be maintained on the 
merits. The second appeal was dismissed for 
the following reasons ;—This was a suit for 
damages for a slander upon the plaintiff, and 
the lower appellate Court had recorded its 
xeisons for holding that the accusation was 
false so as to imply malice sufficient to coijsti- 
tute the ground for damages, and the conten¬ 
tion could not be accepted that the Judge had 
merely found that there was an accusation of 
theft against the plaintiff which was not brought 
home to him, and there was no sufficient ground 
to hold the defendant amenable for damages. 
RAJ CHUNDER CHUCKERBUTTY V. PDNCH- 
ANUN SURMAH CHOWDHRY, 4 W. R. 7 [F„ 
4B.L.R. A.O. 31 = 12 W.R. 477.] 

iS9)—Mofussil Small Cause Courts Act (XI o/ 
1865), s. 6, proviso 3— Suit for damages partly 


Special or Second Appea/—continued. 

-8.—Small Cause Court baits'—continued. 

for loss of reputation and partly for actual 
damage, whether a Small Cause suit—Civ. Pro. 
Code, 1082, s. 586 (=s. 102, new Code)—Second 
appeal. —A suit for damages, where part of the 
claim referred to loss of reputation and part to 
actual damage, was held, with reference to the 
Aot, to be of the nature cognizable by a Small 
Cause Court. There cannot, therefore, be a 
second appeal in such a suit, where the subject- 
matter is of less value than Rs. 500, JIWA 
RAM SINGH V. BHOLA, 10 A. 49 = A.W.N. 1887 
268. (13 W. R. 434, R.) 

(40) —Act VIII of 1859, s. 2i6—Attachment- 
Claim—Payment to save property from sale— 
Suit for damages — Suit of Small Cause nature. 
—Where a certain property bas been attached 
in execution of a decree and a claim preferred 
under 3. 246. Act VIII of 1859, is rejected and 
the unsuccessful claimant pays a certain sum 
of money to save his property from sale, a suit 
by him to recover the money so paid is in reality 
a suit for damages and is a suit of a Small Cause 
nature. POORSUTTUM CHUNDER V. GOUR 
SOONDER PANDEY, IB W. R, 283. 

(41) —Acf XXIII of 1861, s. 27—Special 
appeal. —A mortgagor borrowed a certain sum 
of money below Ks. 500 in order to redeem his 
property, promising to sell the same to the 
lender, but as be failed to redeem it, the mort¬ 
gage was foreclosed. Held that the suit by the 
lender against the mortgagor to recover bis 
money was one for damages as upon a breach 
oi contract, and that no special appeal would 
lie in such a case under s. 27, Act XXIII of 
1861. Khulleed Mahomed v. Furzam 
ALLY, 12 W.R. 269. 

(42) — Breach of private arrangement, damages 
for —Small Cause Court, jurisdiction of — Special 
appeal if lies. —A special appeal does not lie in 
a suit for damages for breach of a private 
arrangement when the amonnt is within the 
jurisdiction of a Small Cause Court. ChUNDBY 

persad Doss v. kassbenath doss. W. R. 
1864, 346. 

(43) —Sail/or damages below Rs. 500—Sail 
for destruction of crops, cognizable by Small 
Cause Court under s. 3 of Act XLll of 1860—• 
Special appeal. —This was a suit to recover 
damages from the Executive Engineer of the 
division for not cutting through a certain bund 
whereby plaintiff’s crops were destroyed in 
consequence of accumulation of water. It was 
held to be cognizable by the Small Cause Coart 
so that no special appeal could lie. The nature 
of suits cognizable by the Small Cause Court is 
explained in s. 3, Aot XLII of 1860. Suits for 
damages of any description, wbon for sums 
below Rs. 5(X), ate so cognizable, and there is 
no restriction in the section as to any partioular 
damages personal or otherwise. GOPBENATH 

Paul v. Lieutenant, 8. George, 6 W.R. 

(44) —Suit for damages for injury to reputa¬ 
tion and pain of body—Suit of Small Ca^ 
nature—Special appeal.—A charged B m tn® 
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SpeciaJ or Second /Ippea/—oontiDucd. 

Small Gau86 Court Suits— continued, 

Crimioal Court with plotting to murder him. 
B was arrested accordingly and brought band- 
cuSed before the Magistrate. The charge was 
dismissed B then sued A for damages on 
account of “ the injury to his reputation and 
pain of body and mind ” caused by the malici¬ 
ous prosecution of him by A on a false charge. 
The damages were laid at Rs. lOO. Beld that 
the suit being one of a nature cognizable in 
Courts of Small Causes, no .“Special appeal lav 
under s. 27 of Act XXIII of 18GI. Nadiar 
Chand Roy v. Baikant Nath Misser i 

t«..^B.L.8.A,0.3i = 

(45)— for damages—False charge of 
mischtef—Fersonal injury-^Special appeaf .—a 
suit for damages occasioned to plaintid by the 
defendant having brought a false and malicious 
charge of mischief by fire against the plaintiff 
Id a Criminal Court is oot cogoizable by a 
Court of Small Causes, and a special appeal 
will he to the High Courtaltbough the damages 
claimed are below Rs, 500. Puankrishna 

Bannerjeev.NadiauChandChatterjeb 

4 B.L.R. A.C-35, Note-10 W R. H 5 rp ’ 

4B,L.R. A.C. 31«12W.R, 477.] 

(40)—Ciu. Pro. Code. Act VIII o/l869. s. 350 
— Question of stamp—Special appeal.—Under 
the provisions of s. 360, Act VIII of 1859, when 
the decision of the lower appellate Court on the 
question of stamp does not affect the case on 
the merits, it is not for the High Court to 
interfere. Khan Mahomed Shaha v. lall 
Mahomed, is W.r. 179 , 

(47) —Suit to recover cash paid on defe}ida 7 U's 
persuasion—Defendant’s promise to get lambar- 
dar credit money to plaintiff, failure of-Suit 
cognizable by Small Cause Court as suit for 
damages—Special appeal.—Tho defendants in 
this case, without claiming any tight to 
collect tent on their cwn account, persuad- 
ed the plaintiff to pay a certain amount of 

them, promising that they 
would get tho lambatdar to give plaintiff credit 
for the same m the accounts. This they failed 
to do, and the plaintiff, who was compelled to 
pay the lambardac the full amount, brought 
the present suit for recovering tho cash and the 
value of the grain. Held that the suit was 
not a suit foe an illegal exaction of rent but 
practical y, a suit for damages and of a nature 
cognizable in tho Small Cause Court so that no 
special appeal oould bo entertained. Syud 
YAOOOB AIil v. KOOER BlNDH, 2N.W.P. JH. 

(48) —Sutf /or mor»av due under an implied 
conttact—Suits of Small Cause nature .—A suit 
for money duo under an implied contract below 
Bs. 600 IS cogniz ible in a Court of Small Causes 
and consequently no second appeal lies. Jaoat 
BAJ V. JaQBaj 81 NQH, A.W.H. 1881, 96. 

(49) —Cattss Courfj i4cf (XI 0 /1866). 
a. 6—Suit based on agreement beltoun parlies 
and on a customary right—Second appeal—Civ 
Pro. Code, 1882, s. 686.—A suit for the re¬ 
covery ol money (Bapoes lour) apon the ground 


Special or Second 4ppe«/—continued. 

8.—Small Cause Court Suits— conlinucd. 

of a certain agreement between the plaintiff 
and the defend.int, and of a customary right, 
falls within the purview of s 6 of the Frovin- 
cial Small Cause Courts Act (XI of 1865), and 
therefore, a second appeal in .such a suit is 
barred by the provision.^ of s. 586, Civ. Pro. 
Code. SHEODIHAL Pande v. Mahesh Pande 
A.W.N. 1887. 228. 

(50) — Small Cause suits—Suit for money 

based the cour.so of a reve¬ 

nue case between two rival claimants, the parties 
came to a compromise by which one party 
renounced all claim to the property and the 
other agreed to be answerable for all claims, 
present or future, which might be made against 
the former. Having been compelled to pay tho 
costs of certain pre emption suits, the party who 
rsDounced all claims, sued the other person for 
recovery of the amount, basing tbo suit on tbe 
compromise. Held that there was no second 
appeal, as tbe nature of the suit was merely of 
the nature of suits cognizable in Moffasil Court 
of Small Causes. NaiMAD HaQ v. AliDUD 
LATIF, A.W.N. 1881. 5. 

(51) —/fa<7-t.C/ta/ia»-nm based on contract — 
ouit of a Small Cause nature — S» cond appeal .— 

A suit by a Zimindar for haq-i-ebabarum of 
one fourth of tbe price of trees cut down by 
tcD.ants U, when based upon a razinama or 
agreement, one of a nature cognizable by <i 
Small Cause Court, and couscquently, when 
the amount claimed in such a suit is below five 
hundred rupees, there can bo no second appeal. 
MARI Singh v. Baldeo Singh, 2 A. 903. (i 
A. 444 . 2-’ ) ' 

(52) —Sma/f Cause Court suit — Suit for 
plaintiff's share of money recoierfd by his co- 
plaintiff in another suit—Act XI of 1865 
(Mufassal Small Cause Courts Aci). s,G--Special 
appeal. A suit for tbe plaintiff’s share of money 
recovered by his co plaictiff in another suit is 
one for money due on a contract within tbe 
meaning of s. G of Act XI of 1865, and is, 
therefore, of a nature cognizable by a Court of 
Small Causes ; and where tbe claim is less than 
Rs, 500 in value, do socood appeal would lie id 
the suit. DEBI DAS V. Lachman 8JNGH, 7 
A. 896^A,W.N. 1885, 292, 

(53) —Civ. Pro. Code, 1882, Se 680 ( = s. 102, 
new Code)-^Suit by purchaser at auction sale to 
recover price paid—Small Cause suit—I^o 
second app£ai^~A suit by the purchaser at a 
salo in execution of a decree^ against tbo decree 
holder, for a refund of the sale price paid by 
him, on tbe ground that tbe judgmcct^debtors 
had DO saleable mtorescin tho property sold* 
is of a nature cognisable by a Small Causa 
Goart; and where tbe amount does oot exceed 
Rs. 500, a second appeal is barred by e. 586* 
Civ. Pro, Code. MAKUND RAM v. Bonn 
KISHBN, 20 A. 80-A.W.N. 1897, 198. 

(64)-5u«/ar money received by tUfmdant 
/or pux\ni%ff s uee—Limitation Act, 1877 art. 
^^“Pt^ovtneial Small Cause Courts Act, *1887, 
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-8.—Small Caase Court Suits—continued. 

Oris. 8, 31.—Suits for rent are expressly ezolud- 
ed from tbe jurisdiotiou of a Court of Small 
Causes by arc. 8. (7 Bur. L.R. 98, D.) A suit 
for rent is essentially a suit by a landlord 
against a tenant. Respondent plaintiff alleged 
that she and appellant jointly let certain paddy 
land and shared the rent equally, and that 
doJendant-appellant received the whole of the 
rent for the year 1262 and refused to pay res* 
pondenl her share. Respondent sued to re¬ 
cover bet share, Rs.H61-7. Held that the suit 
was of a nature cognizible by a Court of Small 
Causes, and that a second appeal was therefore 
batted by s. 586, Civ. Pro. Code, 1882. MA Ka 
v.Ma Win. Byu, 1 L.B.R. 335. (23 M. 547, 26 
C. 842, F.) [R.. L.B.R. 1905, 1906, 47.J 

(55)—Act XXIII of 1961, s. 27—Suif for 
money impropitly taken away by defendant from 
ColUcloT^Smcxll Cause suit—Special Appeal— 
Sfuall Cause suit filed as crigiual cutt—Appeal 
-^Jurisdiction—Charter Act. s. 15—Act XI of 
1865, s. 6—Some defendants living outside the 
jurisdiction of Small Cause Court, —A 6ui( for 
the recovery of acertaio sum of mooey below 
Rs. 600 alleged to have been improperly 
taken away by tbe defendants from tbe 
Collector who bald that money deposit on 
account of certain lands taken by Government 
for public purposed, is a suit cognizable by the 
Small Cause Court and no special appeal can 
lie to the High Court under the express pro* 
visions of e. 27 of Act XXIII of 1861. Where 
a suit cognizable by a Small Cause Court was 
instituted in a Munsiff’s Court having jurisdic- 
tioD within tbe local limits of tbe jurisdiction 
of the Small Cause Court, and was tried by the 
Munsifi, and heard in appeal by the District 
Judge, the High Court, under the powers vest¬ 
ed mic by s. 16 of the Charter Aot, set aside in 
special appeal the deoieion of both tbe lower 
Courts as having been passed without jurisdic* 
1 A. 101, F.B.; Cons., 8P.E. 1883.] 
Although some of the defendants to a suit are 
living at a place over which tbe Small Cause 
Court has no jurisdiction, if the other defend¬ 
ants are living within the local limits of the 
jurisdiction assigned to that Court, this fact 
would bo sufficient to bring tbe suit within the 
category of “suits cognizable by the Small 
Cause Court ” as described in s. 6 of Aot XI of 
1865. Tabini Oharan Mookerjeb V. Raja 
Pubna Chandra Roy. 6 B.L.R. 717=is W. 
R. S97. 

(56)—Siiif for arrears of malikana—Small 
Cause stttf— Second appeal. —The respondent 
sued the appellant forRs. 30» arrears of mali^ 
ftatta, which were payable to her by the appel¬ 
lant, in respect of certain land held by him, 
under the terms of the wajib ul-are. Held that 
tbe suit fell without the scope of the Small 
Cause Court, as the claim affected the proprie¬ 
tary interest in immoveable property of the 
Owner, and that there was a second appeal in 
the case. BHAWAN SlNOH v. CHATTAB KUAB, 
A;W.N. 1682, 114. 


Special or Second Appeal—cootinaeA. 

-8.—Small Cause Court Suita—continued, 

(57) —Aefton to recover share of malikaoa— 
Small Cause Court — Jurisdiction. —An action 
for tbe recovery of tbe plaintiff’s share of mali- 
kana which the defendant had realized front 
tbe Colleocor, is a suit to recover a certain sum 
of money, and is therefore cognizable by the 
Small Cause Court. LASMANI DEBIA v. 
Mahommed Hafezulla. 3 B.L.R. App. 96. 
[Exol., 8P.R. 1883.] 

(58) — Suit of a Small Causenature—Suit for 
sale-proceeds—Second Appeal—Civ. Pro. Code, 
1877, s. 586.—When one creditor sues another 
for the reoovery of sale proceeds wrongly paid 
over to the latter, by order of the Court in exe¬ 
cution proceedings, and for tbe amendment, of 
such order, tbe latter prayer is superfluous and 
the suit is really one of a Small Cause nature ; 
and if the amount claimed does not exceed 
Rs. 500, there can be no second appeal in such 
a suit. Mata Prasad v. Gauri. 3 A. 89. 
[Diss., 10 C. 388.] 

(59) — Provincial Small Cause Courts Act, IX 

of 1877. art. 13—Su»f to recover land cess— 
Value of suit less than Rs. 500—Suit of Small 
Cause nature—SecoTid appeal. —A suit to recover 
land-cess does not fall under art. 13 of the 
Provincial Small Cause Courts Aot. Conss' 
quently, where the total amount of tent in- 
oluding the land-cess was less than Rs. 500 in 
value, DO second appeal lay from a deoree of 
tbe first Court. ZamiNDAR OF TARDA v. 
Latchia, 13 M. L J. 211. [E., 7 M. L. T.. 

362.] 

(60j—CitJ. Pro. Code, 1882, s. 586 —Suit on 
muchalka for kist with prayer for enforcement 
of chargeon land— Ruit of Small Catise nature 
—Second appeal. —Plaintiff, a zamiodar, sued 
to recover the kist due under a muchalka. The 
plaint contained a prayer that the amount' 
claimed might be charged on the land to which 
the muchalka related. The sum claimed was 
less than Rs. 50, Held that tbe plaint must 
be read simply as a plaint for tbe enforcement 
of tbe terms of tbe muchalka and that it was 
of a Small Cause nature. Consequently, .do 
second appeal lay. HabisohandRA DEO v.- 
NABAYANA, 24 M. 508. (19 M. 329, F.) 

(61) —Civ Pro. Code, 1882, s. 586 Suit for 
Jodi on liability of land —Suit of Small Cause- 
nature —Second appeal.—Plaintiff sued to re¬ 
cover tbe jodi due to him on the liability of 
the land. The amount was less than Rs. 500r 
Held, that as all suits for tent are of a nature- 
cognizable by a Court of Small Causes, the olaim- 
for liability of the land, in the present oase,. 
did not alter the nature of the suit. Conse¬ 
quently, no second appeal lay. 
VATHBMMA V. VENKATAGIBI RAJAH, 2i M' 
811, Note. [P., 24 M. 509.] 

(62) —Suit for damages for cultivation of sir 
la^—Jurisdiction of Small Gatue Court- 
Second appeal.—V^heze, on partition, oertein 
sir-land belonging to the defendant was assign* 

od to the plaintiffs, but the defendant oontinoe» 
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Special or Secoad Appeal—continued. 

- 6 .—Small Cause Court Suits—coniinti^d. 

to ouUivate it for a certain period without any 
rent having been fixed. Beld that a suit for 
recovery of compensation for the defendant’s 
use and occupation of such land was one cog- 
nizabJe in a Court of Small Causes and that 
therefore no second appeal would lie. Ram 
PbaSAD V. DINA Kuar. a. W. N. 1881. 
160* 

, (63)—j7urisdjcf»on— Cause suit-Suit 
for diuiston of ascertained debts~Act XI of 1865. 
3 . 6 .- Where the only question in a suit is as 
toasum «r/ainand how it is to be divided 
thesuitisof the description cognizable by 
Small Cause Courts, and. in such cases, no 
special appeal lies to the High Court. Mus- 
SUMAT OODEYTA V. GOPAL, 2 Agra 234. 

XXIII 

Of IHbi.—A decree in a suit for money and 
gram due on an adjustment of account is not 
a declaratory decree, and a special appeal does 
not he to the High Court under s. 27 of Act 
XXIII of 1861. BuLDEo Singh v. ram 
SUBUN Lall, 2S W.R. 234. [R., 6 C 284 = 
7C;L.R.94;ir..2 c.W.N. 303iD. 28 C. 

(65) -^cf XXIII of 1861. 3 . 27-Special ap. 
peal—Bond suM—Decree for fond.—Where the 
origmal suit was for money on a bond under 
Ks. oOO, the fact of its having been decided on 
a solehnama by which the creditor obtained 
land m lieu of money does not change the 
nature of the suit with reference to s. 27. Act 
AXllI of 1861, or make it open to special 
appeal Sriuati TALAN Bibi v. Shimati 
Tenu bibi, 6 B.L.R. App. 82 = 15 W.R. 65 

(66) -dttrfsdtcfjono/Court 0 / Small Causes 
—Mesne profits.-h suit for the recovery of 
mesne profits not amounting to Rs. 500 is one 
cognizable by a Court of Small Causes. No 

* case. Kaka.II 
8 AKHARAM V. QOVIND GANESH, 8 B.H C, A. 
«. 88. CH.,25B. 85.] 

{67)—Mesne profits—jurisdiction—Court of 
fmall Causes.. Act XXIII of 1861. s. 27.—A suit 
for mesne profits 18 a suit for damages within 

Act XI of 1866, and if the 
exceed Rs. 500, no special 
??XITr nTlfift}® reference to s. 27. Act 

? Ram Pyabi Debi 

(«) = t0 w ^ ® ^ N. 13 

( 68 )—Cm. Pro. Code, 1882. s. 586-Suit for 
mesne profits-Second appeal .-a soh fol 
meene profits being cognizable by a Court of 

bmall Oaueea, a seoond appeal does not lie from 
a decision m such a suit. BUBBA RaO v. 
BITABAMAYYA. 24 M. 118. 

a «*»< for less than 
A^ 6QO-Ctv. Pro. Code, s. 666—SuU for profUs 
0 /tmwoveaife property belonging to plainiiff 

- ^ongfully received by defendant 

icA. II, drl.ai-SnwS Cause 
'^(mh mefvutl, Junedicltanof.^Tba plaintUl 


Special or Second Appeal—continaed. 
S.-Sroall Cause Court Suits-conthiued. 

» foreclosure 

2 Die\^bu® proprietress of a 6 aonas 

pies share in a hamlet named pura Kbarnc 

man, that she sued the defecdanis for pos«el 

Sion of the aforesaid hamlet and a deerfe whs 

passed m her favour subject to her paying some 
morigage-money; baton appeal a d^ree was 

rtlfd became en¬ 

titled to obtain possession of the hamlet wiib- 

plaintiff s right to get the above named hamlet 
became confirmed ; that the defendants beld 

aforesaid share of 

aid ^be pendency of the suit 

and they were benefited by the profits thereof 

should have got ■ 
that tbe mesne profits of the share in suit 

Rs 1308-amouDted to 

The vat.tf "“titled. 

The value of the subject-matter of tbe suit was 

The point for decision was 
whether tbe second appeal in the suit fell within 

Procedure 

Held, .hat the suit fell within the latter per- 
tion of art. 31. geb 11 Act IX of 1897; that 
the jurisdiciion of the Small Cause Court was 
barred and that s. 586 of the Code of tbe Civil 

^^USA.MMAT KUSUM 

Koeh V. Mukhdoo.m Khan, 7 O.C. 202. 

l70)-5pecja/ appeof - Jurisdiction — Suit 
cognizable by Small C^usc Courts Act XX nr 

eVS 

Ks. 200 paid m respect of the purchase of land 
which was never completed, is a suit of the 
description cognizable by the Small Cause 

special appeal lies. 
KHOOB ChuND V. IlAZABEE LALL° 1 Agfa 

Appeal — Act 

XI of I 860 , s. 6 - del XXIII of 1861. s. 27. 

Where a tenant sued his landlord to recover 
a sum paid over and above what wa.s due on 
account of rent, held that the case wag not one 
of contribution for shares of rent as against co- 

^rceners, although originally the iransaction 

may have been connected with paymeut of rent 
lor co-parceners. but that it was a suit for '’a- 
mages for the non-refund of the over-payment. 
Ihe suit being cognizable by theCourt of Small 
Causes under 8 . 6 . Act XI of 1865. no special 
appeal lies to the High Court. 8 IB SAHAYA 
SUKUE v. BlR CHANDRA JUBABA.J GO-SWAMI. 
388.] A. C. 172 = 11 W,R. 30. [if’.. l a! 

{72)-Act X 0 / 1876. s. 15-S«tf3 excluded 
fromjurtsdtsiionof Small Cause Court-Second 

Pro. Cede {Act X of 1877i 

removes suits in 
which tbe Collector is a party from the iuris. 
diction of the Small Cause Court. In gyeh a 
case, however, the nature of the suit, by which 
must be understood tbe jural relatione between 
parties, lemaioe unaltered, eo that each a suit 
iciesiiMtive of the said e. 15. continues to be 
one of the nature cognizable by a Small Cause 



763 


THE ALL INDIA DIGEST. 


761 


Special or Second Appeal—ooatinuedi, 

-8.—Small Cause Court Suita—continued. 

Court, for the purpoao of the prohibition of a 
second appeal cherufrom by reason of s. 586 of 
the Civ. Pro. Code (Act X of 1877). MuSA 
MIVA SAHEB V. SYED GULAM HUSEIN 
MaHAMED. 7 B. 100. [2?., 23 M. 547 = 10 M. 

L.J. :i29, F.B.] 

(73) —Suit by lessee—Government Revenue — 
Special appeal —Where a lessee sues on a con¬ 
tract for a refund of excess revenue, a special 
appeal is not admissible if tbe amount claimed 
be below Ks. 500. Mr. JOHN WHITE v. 
Tbipora Sunkur Mooker.tee, W.R. 1864, 
297. 

(74) —Suit for share of profits received by 
joint owner of land %n excess, cognizable by 
Small Cause Court — Special appeal—Act 
XXni of 1861, s. 27.— Plaintiff’s case was 
that he aod tbe defendant were jointly entit¬ 
led to the pro6ts of certain lands and that 
the defendant bad received Rs. 235 more 
than hissbare. He accordingly instituted this 
suit to recover the sum and got a decree. The 
suit was clearly one cognizable in tbe Small 
Cause Court and consequently no second 
appeal would lie by reason of the provisions of 
s. 27 of Act XXIII of 1861. JOYNARAIN 
MAN.TEE v. Maddoosoodun GORAIT. 2 W. 
R. 134. 

75)— Suit for profits of jjrote—Wajib ul-arz 
—Landlord and tenant — Act XVIH of 1873 
{N. W. P. Rent Act), s. 93 (a)—Suif of a Small 
Cause nature—Second appeal—Civ. Pro. Code, 
1877, s. 586.—A suit by a landlord against a 
tenant, for a portion of tbe value of the pro¬ 
duce of a grove bold by tbe tenant, based on an 
agreement coutained in the Wajib~ul-arz and 
not based on any custom or right, does not 
fall within tbe terms of s. 93 (a) of tbe Rent 
Act and is not cognizable by a Revenue Court, 
but is one based upon contract, and therefore of 
a nature cognizable by a Small Cause Court, 
and where the amount of it does not exceed 
Bs. 500, there can be no second appeal in such 
a case, though it may have been wrongly in¬ 
stituted in a Revenue Court and decided on 
appeal by tbe District Judge. SaRNAMTBAVARI 

V. Sakina Biri, 3 A. 37. 

(76)—.4cl XI of 1865, s. 6—Small Cause suit 
—Act XXIII of 1861, s. 21—Special appeal— 
Suit against Government. —When one B was a 
Nazir in tbe Judge’s Court of Tippera, a sum 
of Rs. 1,879 was stolen from tbe Government 
Treasury and B had been improperly made to 
pay the same. B died leaving tbe plaintifi and 
others his heirs. Subsequently, the police 
found Ea. 245 of the above sum and it was 
made over to tbe plaintifi and the other heirs 
of B. Plaintifi brought this suit against Govern¬ 
ment to recover Rs. 408, bee share of tbe 
amount paid by B to Government. Held that 
the suit was one cognizable by a Court of Small 
Causes and under e. 27, Act XXIII of 1861, no 
speoial appeal lay to the High Court. THE 
COIiLBOTOB OF TiPPEBA V. MOSSUMAT 
MABIZUNNISSA BiBI, 4 B.L.R. App. 46. 


special or Second /Ippea/—continued. 

- 8.— Small Cause Court Qaitu—continued. 

(77)— Small Cause Court—Immoveable pro¬ 
perty—Special appeals — Act XXIII of 1861, 
s. 27.—The original suit in this case was 
brought to recover the balance of a sum secur¬ 
ed by mortgage of immoveable property, and 
tbe plaint oiaimed to recover tbe same either 
from that portion of the mortgaged properly 
which bad passed into the bands of a purchaser 
under a decree, or from the residue of the 
mortgaged property which still remained 
in the hands of tbe mortgagor, or from tbe 
mortgagor and the purchaser personally. Held 
that this was not a suit of tbe nature 
cognizable in a Court of Small Causes, with- 
in tbe meaning of Act XXIII of 1861, a. 27 
aud that therefore, though the claim did not 
exceed Bs. 500, tbe right to file a special 
appeal was not excluded : and that it did not 
afiect tbe nature of tbe suit whether tbe plaint 
on the face of it sought to recover in the alter¬ 
native. cither from tbe mortgagor personally 
or from tbe mortgaged property. ATMARAM 
B.KAQJI V. Sadshivh Mahajani, 2 B.H.C. 1. 

178)—Ciw. Pro. Code, s. 682—Saif by 
assignee of bond hypothecating moveableproptr- 
ty, not one of a Small Cause nature so as to 
preclude second appeal- —Where the transferee 
of a debt-bond hypothecating standing crops 
institutes a suit to enforce his rights, such smt 
would not be a Small Cause Court suit, within 
the meauing of s. 65 of Act XI of l865i so 
that a second appeal might be precluded by 
reason of the provisions of s- 586 of the Civ. Pro* 
Code, kalka Prasad v. Chandan sinoh, 
10 A. 20 = A.W.N. 1887, 270. (7 A. 865. 9 
W.R. 136, 2 M.H.C. 474, R.) [R., 16 A. SlM 

(79) —Small Cause Courl suil—Suil for en- 
forcemenl of hypothecation of moveable property 
—Act XI of 1865. s. 6.—A suit for money 
againt defendants personally and by enfoiM- 
ment of tbe hypothecation of cattle in the 
hands of third parties who were added as de¬ 
fendants, cannot lie in a Small Cause Court, as 
the suit cannot be regarded as falling under 
the category of a “ suit for money due on a 
bond or other contract,” or of a “ suit for per¬ 
sonal property or for the value of such P^OP®*' 
ty ” within tbe meaning of s. 6 of Act Mot 
1865. SuBAjpAL Singh v. jaibamqib, 7 a- 
859 = A.W.N. 1888. 289. (9 W.R. 136, 7 A. 162, 
R.) IF., 10 A. 20.] 

(80) —Suil of the nature cognizable *» <* 

CoMrl of Small Causes — Jurisdiction — ^^ 
struction of hypothecation bond—Special I 

—The defendant executed a bond in favour oi 
the plaintiff in which itwas provided that in case 
of default by the defendant the plaintiff shoum 
he entitled to recover his money from tniw 
boats pledged and also from the other 

and immoveable property of the defendan . 
a suit on the bond tbe plaintiff asked for a 
for Rs. 500. ''Bakafalal u>a nilam tw 
kishti mai digar jaedad mankula wa ^ . 
kula'* ‘.—Held, that the document execute ny 
the defendant did not create a mortgage oi, 
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Special or Second /4ppea/—continued. 

" S.—Small Cause Court Suits — continued. 

confer a lien upon any property of the execut¬ 
ant except the boats specifically mentioned in 
that document, and that the plaintiff was not 
entitled to a decree for sale of any property 
other than the boats. Beld further, that the 
suit was of the nature cognizable in a Court of 
Small Causes, and no second appeal lay. Dkbi 
V. Kedar Nath, i O.C. 191. 

(91) — fl/o/fgaje—Suit for sale^Sub$£quent 
prayer for simple money decree — Suit not of 

Small Cause nature-jurisdiction of Court _ 

Second appeal.—In this case, a suit was 
brought for sale upon a mortgage. It having 
, been discovered that there was a prior mort¬ 
gage upon the property, tbs plaintiff withdrew 
his claim against Che property and asked fora 
simple money decree. Held that this Utter 
fact did not render the suit a Small Cause suit 
aod that the jurisdiotioo of the Court depends 
upon the nature nf the suit as brought, and not 
upon the character which it ultimately 
assumes, and therefore, a second appeal lay 
from the decree in the suit, Lala BlSHUN 
SARUPv. MangalSen. 24 A. 457. Note fZ? 

24 A. 456.] ' ■ 

(8-2)—Suif against lambardar by assignee of 
mortgage of share-Suit for money had and 
received—Small Cause Court suit — Special 
appeal.—A suit, by the .assignee of a mortgage 
of a share of an undivided estate, against tbo 
lambardar foe the profit-s of such share for a 
certain year, is a suit for money had an 3 received 
to the plaintiff’s use, and is, therefore, one of a 
Small Causa nature, in which there is no second 
appeal when the amount does not exceed 
Rs. 500. MUHAMDI BeGAM V. ABUAS ALt 
Khan, S A. 981. 

(BH)—Mortgage of fruit of grerviug plantain 
trees-Mortgage of moveable property—Small 
Cause nature—Second appeal.—A mortgage of 
the fruit of growing plantain trees is a mortgage 
of moveable property, and therefore a suit for 
the teoovety of a sum less than Rs. 600 oo such 
a mortgage is a suit of a Small Cau« nature in 
which there is no second appeal. Rangasamy 

KONAN w 8EI/LAPERUMAL PADAYACHI, 11 
343. 

(Bi)—Suit for fallen tree or its value—Small 

Cause Court 6u%l-Special appeal.—The plaint- 

in sued the defendant for a tree or Rs 30 its 
value alleging that the latter had wrongfully 
taken such tree on falling down. Held that 
such a suit was a suit of a Small Cause nature, 
and DO second appeal would lie. SKINner v 
Digdar khan, A.W.N. 1881, 175. 

(85)—Landiord and tenant—Suit for fruit of 
trees or share of proceeds—Claim based on 

^jib-ul-arz—Nafure of claim-jurisdiction of 

Small Cause Court—Act XI of 1806 $ 6 — 
Seemd appeal^Civ. Pro. Code, 1883. s. 686 — 

A suit for reoovoring an amount below Bs. 600 
being the value of half the mangoea produoad 
on * oartain land against the dafaodants who 
mn the teoaols andee the pUiotifls, the claim 


Special or Second -Appeal—continued, 

-8.—Small Cause Court Suits—confin-.rd. 

being founded on an agreement contained ia 
the wajib-ul-are. is only a suit to recover 
personal property under a contract, aod 
therefore, one cognizable bv a Small Cause 

® XI of 1865. Coder 

s. 586. Civ. Pro Code. 1882, no second appeal 
would he to the High Court in iucl. . h,- 
BISHUN V. NaIPAL, A.W-N. 1885. 299 

(BG)—Suit for damages for branches of a tree 

cut a.na misappropriated—Cognizance bv Small 

Cause Court-Act XI of 18G.5 [Motussii Small 

Cause Lourts). s G—Civ. P/o. Code, s 586_ 

Second opj,eal.-A suit for damage- n,i account 
of the branches of a tree cut and misapproonat- 
ed though involving a rjueslioo of title to im- 

by a Small Cause Court, and hence un second 

appeal could lie. The test for iurisdiction is 

not the nature of the tide claimed nor the 

nature of the property out of whi.-h such title 

arises, but the specific remedy craved for in the 

<ao£) KARI.M V LACHHMAN, A.W.N. 

1838. 43 . 

(87l—Sttif/or Ikepri'-eof trce^ru'.and removed 

^ llavinges—Special appeal — Jur}sdicticn. _If 

in a suit for tbe value of lree.>; cut and removed' 
the Court in order to Jeterreine whether plaint¬ 
iff is entitled, as druiiac**', to the valu,--of his 

trees, ba.s to go into evj lonco a- to whether 
they belong to the plaiotili or not, ^ueb fact 
does not mike it the less a «uit for damape« 
Such a suit 19 cognizihle by rho Court of Small 
Caupc.s and no .spe-'inl appeal will Jic. SHIH 
DEEN TEWARY V. BUKSHKR Ram Pp.QTAH 
SINGH. W R.1864 Mia. 3. 

^81—Sutf for price of personal propertu sold 
—Claim for price due to one of the joint otvners 

ou.Vttr —Suit within coaniznnee of 
S^nall Caufies Court — S/tecxal —Plaiut- 

iff sued for the value ol certain articles alleged 
to belong to himself and another. Dcfend.ant 
ple.»ded payment of the whole price to that 
other. The Sudder Amren disallowed the cb- 
jection and the High Court heUi that he wa? 
right in doing so. Plaintiff and tbo co-owner 
were not partners, nor was there anything to 
show that the plaintiff bad authorized her co- 
owner to receive her share also as her agent or 
otherwise, On second appeal by the defend.ant, 
plaintiff objected ibal the suit was ono sustain¬ 
able io a Small Cause Court under Act XLII 
of 18G0, 8 . .8, and that therefore the right of 
special appeal was taken away by 8. 27, Act 
XXII of 1861. The .suit being one for money 
due for personal property the High Court was 
of opinion that the preliminarv objection to the 
appeal was well founded. The High Court ob¬ 
served that if the owners were partners or the 
suit had been on a necessarily entire contract 
plaintiff could not have split the cause of 
action and sued alone for her own share. In 
the present case, however, the sate was only of 
the property of one co-owner made by another. 

Badhanath Saha v. Kameenee Soohdb 
BB& DOS8EE, 2 W-R. 37. 
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Special or Second /4ppe4/—continued. 
-8-—Small Cause Court Suits -continued. 


Special or Secoao Appeal—eontmuei, 
-8.—Small Cause Court Suits— continued. 


(89) —XI of 1865, s. 6—Act XXIII of 
1861. 5. TJ—Jurisdiction — Appeal .—A suit for 
the materials, bamboos, post, verandah, etc., 
appertaining to four thatched huts, wherein 
plaintiff sought a decree to break up and remove 
them, or to obtain their value to the extent of 
Rs. 29 as. i was held to come under s. 6. 
Act XI of 1865. and to be a cise in which by 
s. 27. Act XXIII of 1861. no special appeal 
would lie. KASI CHANDRA DUTT v. JADU 
NATH CHDKERBUTTY, 8 B.L.R. 512, Not6 = 
10 W.R. 29. [Overruled, 8 B.L.R. 508, P,B. 
= 17 W.R. 309.} 

(90) -4cf XI 0 / 1865. S.6- Act XXIII of 1861, 
s. 27 —Siiecial a 2 )peal. — X suit brought by the 
plaintifi to recover possession from the defend¬ 
ant of a 12 annas-sbare in a boat by establish¬ 
ment of his right, is a claim for personal pro¬ 
perty within the meaning of s. 6 of the Small 
Cause Courts Act. Therefore no special appeal 
lies in such a case under Act XXIU of 1861, 
8. 27. Mohomed azim Bhooyah V. Maho¬ 
med 80MBE, 21 W.R. 413. 

(91) —XXIII of 1861. s. 27—Sttif triable 
by Court of Small Causes—Special appeal.—A 
suit brought to recover the price of a tree cut 
down by the defendant, and the price of fish 
caught by him iu plaintifl’s tank (the total 
value of the claim being only Rs. 45). is triable 
by a Court of Small Causes, and consequently 
DO special appeal lies to the High Court. SUJ- 
JAD ADI V. BHOLA ram. 5 N.W.P. 24. 

(92) — appeal—Small Cause suit— 
Suit to recover value of fruits of trees taken by 
defendant.—A suit to recover the value of the 
fruit of certain mango trees alleged to have 
been misappropriated by the defendants was 
one of a Small Cause nature and no special 
appeal lay SHAMANUND v. NundKoouab, 
3 Agra 290= Agra F.B., Ed. 1874, 153. 

(93) —Juris(iicfion—IV'idow’s surf to recover 
husfxznd’s personal property—Act XI of 1865, 
s. 6—Construction —Small Cause Court suits .— 
A suit by a widow as heiress of her deceased 
husband for personal property valued at 
Rs. 200 said to have been taken from him in 
his life time and carried away by defendants, 
was held to be within the cognizance of a 
Small Cause Court, under s. 6, Act XI of 1865. 
The words “a share or part of share in an 
intestacy” in the second proviso to that section, 
apply to suits by persons claiming as heirs 
against other persons similarly entitled, in 
order to determine their respective rights and 
interests, and to suits against persons adminis¬ 
tering the estate of a person who has died 
intestate where the share or proportion to 
which the claimant is entitled is in question. 
KAPAHI BEWA V. KESHBAM KUCH, 2 B.L.R. 
App. 23 = 11 W.R. 93 IE., 27 A. 622 = 2 A. 
L.J. 388=A.W,N. 1905, 134.] 

(94) —Suit to recover share in produce— 
Prayer for aceouniof profits— ^aintainabtMp »n 
5ma» Cause Court—Question of title arising. 


whether excludes jurisdiction—Second appeal.— 
A suit to recover, as plaintiff’s share in the pro¬ 
duce of certain dhara and khote (immoveable) 
properties, Rs. 389-14-2 or any other sum found 
due on taking accounts from tbedefendant, the 
managing khol, who denied the plaiotifi’s right 
to the produce of some of the properties, was 
held to be a Small Cause, in spite of a ques* 
tion of title being raised and an account having 
been asked for in the alternative, so that no 
second appeal lay. The mere fact of a ques¬ 
tion of title arising does not prevent the Suit 
being triable by a Court of Small Causes, also, 
by merely asking, in the alternative, for an 
account of the profits or produce of certaih 
properties, plaintiff cannot convert a Small 
Cause suit into one of a different nature. 
NaraYAN V. Balaji, 21 B. 248. [J* , 26 B. 

625, 1 L.B.R. 335, 32 B. 560=10 Bom. L. 
R. 733, 7 Ind. Cas. 390 = 8 M L.T. 281; B.. 
137 P.L.R, 1901. 6 Bom. L.R. 370, A.W.N. 
1906, 29 = 3 A.L.J. 23. U B.R. 1908. 3td Qr., 
Prov. Small Cause Courts Act, s. 3, 20 P.R. 
1911.) 

(95) — Suit for arrears of rents—Small Cause 

suits — Special appeal—Act XI of 1865, s. 6(4). 
—Suits of the nature cognizable by Courts of 
Small Causes must mean, without reference, 
to cl. 4 of 9. 6 of Act XI of 1865. and must btf. 
cognizable in general. A suit for arrears 
of rent when the claim is under Rs. 500, is 
not cognizable by a Court of Small Causes 
and a special appeal, therefore, lies to the 
High Court. RaMACHANDBA RAOHUNATH 
V. ABAJIBIN RASTYA. 6 B.H C.A.C. 12. [E-. 

22 M. 229 ; R., 23 M. 547 = 10 M-L.J. 329.J 

(96) —Acf XI of 1865, s. Small Cai^s 
Court—Special appeal. — Where the plamtin 
claimed a sum of money under the name of 
a zomindari cess, but in point of fact what was 
claimed was claimed on account of the use of 

land, held that such a suit being one oogniza^ 
by a Small Cause Court under S. 6, Act Xi 
of 1865, a special appeal would not lie. The 
circumstance that a question relating to title 
has been incidentally decided in the course oi 
a suit does not necessarily take the suit 
of the category of suits of a nature cognizable 
by Small Cause Courts. BUCHOO CHOWBBY 
V. GhOORLAIT, 4 N.W.P. 86. 

(97) —Appeal—Suit to recover enhanced assess¬ 
ment and cess —A suit by a landlord to 

from his mulgeni tenant the enhanced 

ment and cess upon the land subsequent to tne 

date of the lease may be regarded as » 8“*® ^ 

recover arrears of rent at an 

The suit not being thus cognisable by a _ tjou 

of Small Causes, a second appeal is g 

able. BAHSHETTI v. VENKATABAUAbA, 

B. 154. 

(98) -Cit;. Pro. Code (XIV of 1889). s. 58^ 

Suits for recovery of tent, of nature , 

bsOoarO o/ Small C^u^-S,a«d apptal »» 

maintainable.—iot any tent, whether aue 
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■ ' 8 ■‘‘SniAll Gftuso Court Suita— continued. 

lot houses or in respect of any other- immove¬ 
able pcopei’y, are suits of a nature oogoizable 
by a Court of Small Causes within the meaniug 
of s. 586, Civ. Pro. Code. When the legislature 
determines that suits of a certain oharaoter 
may be made triable in Courts of Small Causes 
without further action on the part of the legis¬ 
lature, those suits are of a nature cognitable in 
Courts of Small Causes even though the local 
Goveromenb may not establish Small Cause 
Courts or invest any Judge with power to try 
Small Cause suits in particular as Small Cause 
suits, lo oases where such action has not been 
taken by Government the suits might not be¬ 
come actually cogoiztble by such Courts, but 
their nature oc character as originally declared 
by the legislature remains unaQected- SOUN- 
DAKAM ATYAB V. SENKIA NaICKAN. 23 U. 547 
slO H.L.J. 329. F.B. (22 M. 229, Overruled.) 
[F., 1 L,B.R. 69 ; R.. 2 L.B.R. 47 ; D., 1 L.B. 
B>. 335.) 

(99)— Suit for specific performance of con- 
tract-^ Valuation above Rs. 500 — Exemption 
.jrom jurisdiction of Small Cause Court-Special 
appeal. —The respondents raised the prelimi¬ 
nary objection that, as the suit was valued only 
at Rs. 500, there caunot be, under s. 27 of Act 
XXIII of 1861, any special appeal to tbe High 
Court, but the High Court overruled tbe above 
objeotion on tbe ground, that, as tbe case was 
one (or specific performance of a contract, it ivas 
not a suit which, under e. 6 of Act XI of 1965, 
-could be tried by a Small Cause Court, and 
consequently a special appeal would lie in such 
a case. NILKAMIH SURUAH v. BI8HEN 
Bashee, 6 W.R. 322. 

(too) — Default of payment of rent by 
putneedar-'Suil to establish liability of surety— 
5j)sciaf appsal not barred — Act XXlll of 1861, 
s. 27.—*ln a suit to establish tbe liability of 
the surety in respect of arrears of rent due from 
aputneedai, thequestioo whether the putooedat 
has not paid bts rent will have to be decided, 
and such a question not being one within the 
•oognizanoe of the Small Cause Court, a special 
appeal would not be barred in such a case by 
S. 27 of Act XXIII of 1861. MAHARAJAH 
MAHATAB OHDND BAHADOOR V. BBOJO- 
NATH MlTTBE, 8 W.R. lit. 

(101)—QtMsfion of right lo land arising in- 
cidentallit—Jurisdiction^Small Cause Courts 
Special oi)2>ra(.—This was a second appeal filed 
by tbe plaintifi against the lower Court’s 
decision dismissing his suit for tbe price of 
■certain trees on the ground that he was not 
entitled to olaim the price of each trees. It 
was objected that, as the suit was one in its 
nature cognisable by Small Cause Court, no 
•eeood appeal would lie. The objection was 
accepted by the High Court which held that 
jorisdiotion ol the Small Oauie Court waa 
a^ted by tbe oiroomstanoes that it had to 
■ajMaljM into a question of title to land ae inoi- 
question of the value of trees taken 

IK ' 0 IX-« 
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-8.—Small Cause Court Suits—confinned. 

off thfl land. SHUAIBHOO CHOWDHRY v. 
Mr.R. Combs, 2 W.R 179. 

(102)—Saif for contribution relating lo costs 
—Question of admissibility of special appeal to 
be decided by Court itself and not its officer .— 
Tbe subject-matter of the present suit was a 
claim by the plaintiff against tbe defendants 
for oontributioo in respect of costs vvbich tbe 
plaintiff had bad to pay in a suit in which 
he and the defendants were jointly interested. 
On this petition of special appeal, tbe Deputy 
Registrar had recorded that the case was one 
of the Small Cause Court class, in which accord¬ 
ing to8.27 ofAcdXXlIlof 1801, no special 
appeal lay. The High Court directed that the 
appeal be admitted ooserving that tbe 
admi>sibility of a special appeal in such a case 
was a matter which should bedecided judicially 
by the Court itself and not by one of its officers. 
KiSTO CoOMAR CHOWDHRY v. ANUND 
Moyee Chowdhrain, 6 W.R. Miss. 128. 

( lOS)—Decree against several persons jointly— 
Suit for cont7ibulio7i—Jurisdiction of Small 
Cause Const - Second A suit for contri¬ 

bution not arising out of contract, but in respect 
of money due under a decree making both the 
plaintiff and tbe defendants jointly liable, is 
not one cognizable by a Court of Small Causes, 
which cannot deal withqaestions of equity, and 
a second appeal will lie in such a suit. FUTTEH 
ALI V. GUNQANATH ROY, 8 C. 113 = 10 C. L. 
R. 20. (7 W.R. 377, i’,; 3 A. 66, D.) 

(104) —XXIIl of 1801, s. 27—‘ Decision 
or order,’ meaning of, in—Small Cause Court's 
jurisdiction — Co-sharer paying Oovernment re¬ 
venue of joint property-Suit for contribution .— 
Tbe ‘ decision or order ' mentioned in s, 27 of 
Act XXIII of 1861 is confined to those decrees 
which, if made in the Small Cause Court, would 
be conclusively binding on tbe parties. It can¬ 
not therefore include a decree passed in pur¬ 
suance of a judgment on an issue affecting the 
proprietary relabiooe between the parties which, 
if it had properly arisen incidentally in a suit 
actually brought in a Small Cause Court, could 
not then have been finally concluded between 
the parties. Held also that, although tbe 
Government revenue p.^yable by each hullum 
may not be separate and speojfioally defined, it 
cannot, on that account, be taken that one co- 
sharer cannot recover from tbe others the duo 
portion of the jumma for the whole mafaal 
which he bad been obliged to pay. BhoOF 

narain Sahao v. meeb Mahomed Hos- 

SEIN. 4 W. R. 60. [Diss.. 18 W. R. 104; R., 6 
W. R. Mis. 128.] 

(105) —Spflciaf appeal-Sut( of Small Cause 
nature—Question of title necessary for decision. 

—In a sale of a Small Cause nature, where a 
q uestion of title has arisen which most be de¬ 
termined before the plaintiff can get a decree, 
and the lower appellate Court has failed to 
determine it, a special appeal is admissible. 

pachoo Rabbe V. Gooaoo Chuen Dasb. 

18 W. B. 886. 
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-8.—Sniail Cause Court Suita^continued. 

(106)— Small Cause Court—Title to land — 
Special appeal adnitsstble.—V/hece, in a suib of 
tbo nature triable by a Small Cause Court, to 
determine the question at isi.uet it nas neces¬ 
sary for tbe Court of appeal in the first instaoce 
to determine a question of title to land which 
question, however, was not determined by that 
Court, held that a special appeal lay to the 
High Court. KlSANDRAU V. JETHIRAM, 
5 B.U.C.A C. 57. 

U07; —Small Cause Court— Question of Mle 
—Special 02 }peal. —Id this suit, the plaintifi 
sought to recover a share of one-half of an 
annuity obtained by the common ancestor of 
both tbe patties, laying his claim at Ks.2d9-9-l. 
The lower appellate Court went into tbe 
question of the plaintifi'd title. Held that 
though the suit was of a nature cognizable by 
a Court of bmall Causes, still as tbe lower 
appellate Court had gone into and decided a 
question of title, a special appeallay to the 
High Court, and the objection as to the main¬ 
tainability of tbe appeal under a. 27 of Act 
XXIII ol 18Ri was not tenable. W.D, DlKSHIT 
V. B.V. DlKSHlT, 2 B.H.C, 4. [Dws.. 18 W.R. 
104 ; i?*.. 4 b.H.C. 114, 5 B.H.C. A.C.J. 07: 
AppL, 15 W.R, 656.) 

(108) — Suit for '^damaoes and declaration — 
Jurisdiction — S 2 >ecial oj^/ieal—Act XLII of 
1660, 5. 3— Act XXIII 0 / 1861, a.27.—A suit for 
damages below Bs. 500 for detention of mate¬ 
rials ol tbe plainiifi’s house and for a declara¬ 
tion of bis title thereto is cognizable by a Court 
of Small Causes under s. 3. Act XLII of 1860, 
because such a suit involves no question of 
title, tbe claim for declaration of title being in 
law mere surplusage and without moaning. 
Consequently, a special appeal in re.spect of it 
id barred by a. 27 of Act XXIII of 1861. 
KISHOB CHUNDER BHAHA V. BUOMMO 
MOYEE DABEA, 1 W.R. as. 

(109) — Special 02 > 2 }eal—‘Suit of Small Cause 
nature—Value less than Rs. bOO—Question oj 
title tr4Uoft)ed.—No special appeal lay Irom the 
decision of a Court of Small Causes in a suit 
for less than Ks. 500, being tbe value of crops 
misappropriated by the defeudaots, although 
the suit involved a question of title, inasmuch 
as a Court of Small Causes is competent 
to decide a question of title inoideutallv. 
HBDAETOOLLAU V. SHAIKH KABLOO, 7 W. 

R. 73. 

(HO)—iSwii for damages for crops cut and 
carried away—Denial of plaintiff's title to land 
—Suit of Small Cause nature—Act XXIII of 
18G1, s. 27— Special appeal — Additional stamp 
not leviable by reason of value of land .—In this 
suit brought by tbe plaintifi to recover, from 
the defendant, damages on account of tbe latter 
having out and carried away her crops, the 
defendant denied the plaintiff’s title to the land 
and an adjudication on that point became 
necessary only so far as to enable the Court to 
decide the plaintiff's claim for damages. Tbe 
order of the lower Court oompelling the plaintifi 


Special or Second Appeal— ooutinDei. 

-8.—Small Cause Court Suits—concluded. 

to pay additional stamp duty was etioDepus,. 
but the character of the suit was in no tespeoc 
changed by tbe payment; and the High Court 
therefore upheld the preliminary objection 
taken to tbe defendant’s special appeal that it 
was barred by s. 27 of Act XXIII of 1861, tbe 
suit and decree having been merely (or damages 
below Rs. 600. Ram DYAL GANGOOLY ?, 
HURO SOONDUREE DOSSIA, 10 W. R. 272. 

(111) —S^iecmfcj^eal— Limtla/ion—Ofc;ecfion 
not taken tn Couris below — of Small Cause 
nature.— Special Q}peal. — Wheia the objection 
as to limitation was never raised in the Courts 
below, and the decree of which ezecuiicn is 
now sought was made in a suit of tbe nature 
of a Bmall Cause Couit suit, the special appeal 
must be diemisi^ed. RA.TAH MOKOOND 
RAUAIN DEO V. JE-ERSHAD MUDDUCK, 16 W. 

R. 252. 

(112) —Case of Small Cause nature—Decision 

passed pnor to Ait XXVII of 1860, tpeewf 
appeal from, not barred by s. HI of Act.—In 
tnis case, the respondent took the pcelimioaiy 
objection that no special appeal would lie under 
B. 27 of Act XXllI of 1661, inasmuch as tbe 
suit was of the nature of a Small Cause Court 
case. But, it was held that that section is 
prospective, and the decision sought to be 
carried out was obtained long before tbe paesisg. 
of that Act. The respondent further pleaded 
that be was entitled to the benefit ofs. 7of 
Reguiatiou VII of 1832, which barred allepeoial 
appeals in these cases- But the High Court 
held that tbe above two laws bad no cotinea- 
tioo and tbe right preserved to parties in pend¬ 
ing suits under s. 387 of Act VllI of 1659 does 
not leier to or contemplate such provisions as 
those laid down in Reg. VII of 1832. BHOLA- 
NATH DUTT V. MOHADEB SHEET, 8 W. R. 
Uis. 19. 8 W. R. 107; R., 2 A. 112.] 

See APPEAL—Orders, 7 B. 292. 

See Landlord and Tenant — Payment 

OF RENT BY TENANT, 11 B.H.C. 106. 

Suit by auction purchaser for refund of pur¬ 
chase money on failure of oonsidoratiou — 
Cognizability by Small Cause Court—Second 
appeai—See Sale—Sale in execution of 
DECREE — Miscellaneous, i 2 Bom.L.K. 
723 = 7 Ind. Cas. 955. 

-9,—miscellaneous. 

(1)— Finding on issue of fact remanded— 
Objections —Ciu. Pro, Code, $s. 665, 666, 
587.—Held by the Full Bench (Tyrrell, J-, dis¬ 
senting) that findings upon issues remanded ^ 
the High Court in second appeals, cannot be 
impeached on the evidence as in first appeal 
but objections to such findings must be restrict¬ 
ed to the limits within which the 
pleas in second appeal are confined. 7 A. 

Per Pelherarn, C.J., and Tyrrell, J.—Ss. o® 
and 666 of the Oiv. Pro. Code, are, so_ 
as may be, incorporated in the chapter whie 
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-9.—'HiieellaaeoaB— continued. 

relates to second appeals, and when the evi* 
dence for disposing ol the real issues in the case 
hns been taken and exists on the record, it is 
within the powers, and is the duty of the High 
Court, on the bearing of a second appeal, to it* 
self fix and determine such issues on the evi* 
dence on the record, and not to put the parties 
to the expense and delay involved by a remand. 
Per StraiQht, J .—It is true that by s. 687 of 
the Civ, Pro. Code, the provisions of the Chap* 
tor regulating first appeals, ace declared to be 
applicable, " so far as may be." to second 
appeals, but it is obvious that this does not 
mean that they are to be adopted indisorimi* 
nstely or in their entirety ; and it cannot be 
held that the section affords any sanction for 
the High Court deciding questions of fact in 
any shape or at a.)y stage of a second appeal. 
(2 A.W.N. 104 and 158, B.) Per Tyrrell, J.—. 
The jurisdiction of Courts of second appeal, 
in respect of questions of fact is restrict¬ 
ed in so much aa the appeal may not be en¬ 
tertained on grounds of fact, but under 
the oircumstaoces of s. 56G, no less than 
under the abnormal circumstances contem¬ 
plated by the ruling in 7 A. 649. the High 
Court may take cognisance of omitted issues of 
fact, and must determine them if there be evi* 
dence upon the record sufficient for that pur¬ 
pose. In cases where the Court, still acting 
under 8. 666, has been obliged, in the absence 
of evidence on the record, to supplement the 
defect through Ibe agency of the Court below, 
its jucisdiotioQ in respect of such evidence does 
nob become limited thereby, or by reason only 
of the circumstanco that tbe evidence is accom¬ 
panied by a “finding" of the inferior Court. 
The word “ finding ” is of course used in s. 566, 
in its restricted sense of an answer to tbe pro¬ 
position referred for inquiry and not of an 
award or decision on tbe issue before tbe 
Court. BAL KI8HEN V. JA80DA KUAR. 7 A. 
765 F.B.» A.W.N. 1888, 229. [Ouerrafed, 9 A. 
147, F.B.; Appl., 8 A. 172, F.B.; B,. 24 C. 98 ] 

(2)— Cttsfom— Evidence — Tenant occupying 
house in abadi —Bights ol such a tenant .— 
Whether or not a custom prevails whereby 
tenants of houses are empowered to sell tbe 
materials of their bousea and tbe sites of 
the houses so long as the houses are stand¬ 
ing is to some extent a question of law. The 
High Court, in seoood appeal, has jurisdiotion 
to consider tbe evidence given iu support of 
such a custom and determine whether or not 
that evidence is sufficient in point of law to 
establish a custom. Where, the tenants of a 
certain village sold tbe sites of tbeir houses 
alleging a oustom that they had a right to 
do BO by virtue of a local oustom and the 
Zemindar sued to have those sale-deeds can- 
oelled, and tbe lower Court found on the evi¬ 
dence that tbe custom did prevail, held that 
the Oonrb below was right in tbe oonolusion to 
whioh H had come. QIBRAJ BlNQH v. Har. 
aOBQfD BAHAI. 7 A.L.J. 38-1 lod. Cas. 804 
«nA. 198. (28 A.698. 80 A. Sit, F.B., B.) 


Special or Second iAppenZ—contioued, 

-9.—Hiscellaneous— continued. 

Finding of fact ~ Special appeal.—k 
finding of fact by tbe lower appellate Court 
was set aside on special appeal and tbe case was 
remanded on tbe ground that the Judge assum¬ 
ed a state of things in favour of tbe defendant 
which the defendant had not urged, and which 
was contradictory to bis case, and because tbe 
finding of the Judge was opposed to the 
inference properly arising from the facts. 
SURRESWAR GOSE v. CHOTO ARIZOLLAH 
MandaL, 8 B.L.R, App. 78 = 17 W.R. 
213. 

ii)—Proceeding to enforce decree—Question 
of fact.—It is a question of fact wbeiner tbe 
action of a judgment-creditor, by which be 
prevrnted tbe attempt of tbe judgment-debtor 
to tranpfer bis decree into another name, is a 
proceeding laken to enforce the decree which 
the judgment-creditor seeks to execute, and tbe 
finding upon that question of fact cannot 
be disturbed in special appeal, SHEIKH 
IRSHAD AH V. Radhu Shah, 13 B L R. Ann. 

1 = 21 WR. 188 

(6)—C'ourf sale—Purchaset’s right—Second 
appeal .—The question as to what tbe purchaser 
at a Court sale actually bargained aud paid for 
is not a mere question of fact, but a mixed 
question of law and fact, and tbe High Court 
can, in eecond appeal, consider this question, 
and ia not bound by (be finding of ibe lower 
appellate Court. Gnanammal v, Muthu- 
SAMl, 13 U. 47. 

(6 )—Act VIII of 1859, s. 200 —Order in (xe- 
cution of decree — Appeal—Special appeal— 
Appeal presented after Act X of 1877 come into 
force—Potcer of Court to which decree transfer^ 
red for execution.—Tho question in this case 
was whether s. 591 of Act X of J677 precluded 
an appeal to tbe Chief Court being preferred 
on or after tbe Ist of October, 1877. from an 
order passed before (hat date by a Courtdispos- 
ing finally of an appeal from an order in 
execution of the decree. Held that the 
provisions of tbe Act do not apply so as to 
exclude an appeal presented after October Ist, 
1877 from an order passed under Act VIII of 
1859 when that Act allowed an appeal. Held 
also that the Court to which a copy of a decreo 
is transmitted for execution under tbeprovi^jon9 
of s, 286 ol Act VIII of 1859 is authorised only 
to execute it witbio its own jurisdiction. It 
oaonot authorise any other Court to execute 
the decree. When such authority is requisite, 
it can be granted only by fhe Court whose duty 
it was originally aud in tbe first instance to 
execute tbe decree. BhaO SinOH v. BishAM- 
BAR Das, 129 P.R. 1879. P.B. [B., 75 P.R. 
1881. 12 P.R. 1900 = (1900) P.L.R. 63.] 

{1)—Aet XXVin of 1868. ss. 37. 4C —to 
eject tenant —Ciiesfion regrding compensation 
payable, whether could be raised by tenant on 
special appeal.—Aecordiog to tbe terms of s. 37 
of Act }^VIII of 1668, it is tbe duty of a 
person suing to eject a tenant, to declare either 
that compensation for improvements has keen 
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-9.—Miscellaneous—con^inMed. 

paid to the defendant or that no compensation 
is payable, or that there is a difiecence between 
the parties as to the amount or value of the 
compensation to be made. The above matters 
not having been placed before the Court by the 
plaintifi in the present ease, or dealt with by 
the 6rst Court on its own motion, the defend¬ 
ant bad a right to have the omission rectified in 
special appeal. NaTHAL v. SULTAN, 149 P. 
R. 1879. lA2)i)r., 96 P.R, 1881.] 

{^) —Evidence — Special appeal. —Where it 
was found in special appeal that the lower ap¬ 
pellate Court, though considering the evidence 
of the witnesses in detail, did not meet the first 
Court’s judgment in a single point, the latter 
Court’s decision was restored, and that of the 
lower appellate Court reversed. SHAIKH 

Assanoollah V. Suffer ali, 2l W.R. 13S. 

(9) —S. 13. Act lof 1872 (Evidence) —Second 
appeal—Finding of loioer Courts on existence of 
usage based on irrelevant matters—Effect.— 
Where the findings of the lower appellate Court 
are mainly based on what is irrelevant, and 
though that Court has also referred to what is 
evidence, it is impossible to say that its conclu¬ 
sions proceed upon a proper consideration of 
that evidence alone, the case must be remanded 
for re trial. PALAKDHARI RAI v. MANNERS, 
23 C. 179. 

(10) —Interference by Bigh Court in speciaZ 
appeal.—The High Court will always refuse to 
interfere with the appellate judgment of a 
lower Court, unless it cimmits some error of 
law or is under S'>me misapprehension of law. 

NooR ALI Mian Khondkar v. ashanul- 
LAH, 11 C. 608. 

(11) —Special appeal to Suddec Dewanny 
Adawlut.—Act XVI of 1853. ol. 4, enacts that 
no special appeal should lie, nor shall any 
decision be reversed, altered, or remanded by 
any of the Sndder Courts upon the ground that 
the decision of any question of fact is contrary 
to, or not warranted by, evidence taken, or any 
probability deduced from the record. Held, 
that sUoh enactment was to be carried to its 
full legitimate extent, except where the decree 
of the inferior Court is founded on an inference 
of law, when a special appeal lies to the Sudder 
Dewanny Adawlut. Thus, when the Judge of 
the inferior Court stated that the inclination 
of his opinion was, that there had been a sale, 
but that the defendant could not rely upon 
that defence, because be had attempted to 
strengthen his case by a forged bill of sale, 
and that the estate, if not sold, must have been 
mortgaged, as insisted by the plaintiff, and 
thereupon decided without further proof that 
the estate was mortgaged ; and such judgment 
was bold not to be a finding of fact, but an infer¬ 
ence of law, and analogous to a misdirection of 
a Judge to a jury, and, in such cirenmstanoes, 
a special appeal to the Sudder Dewanny 
Adawlut lies from suob decree. Sevvaji 


Special or Second Appeal — oontinued, 
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VIJATA RAGHUNATHA VALOJI KbiSTNAN 
GOPAL4R V. Chinna Nayana Chetti. 10 H. 
I. A. 151=2 Sar. 88. 

(12 )—Right to appeal from decision in appeal 
in favour of oppeZZatjf.-Where an appellant 
succeeded on the point raised by him and got 
precisely what he wanted, he could not be per¬ 
mitted to prefer an appeal from the decision in 
his favour, on the ground that the lower 
appellate Court was wroug in deciding it in the 
way it did, as there was ootbing for him to 
appeal again.st. It is nothing to the purpose 
that he bad since been difiereotly advised by 
another legal adviser. AMAN AHIR v. Nanhey, 
7CP.LR. 141. 

(I3i—Appeal— Return of plaint by appellate 
Court—Second appeal — Stamp.— On appeal 
against the decree of a Munsif, tbe Judge return¬ 
ed the pliint finding that the Munsif bad no 
jurisdiction. Tbe plaintiff preferred an appeal 
to the High Court in tbe shape of a first appeal 
from an order. Held that there was no order 
from which a first appeal would lie. The lower 
appellate Court bad made a decree from which 
the remedy was by appeal from chat decree on 
tbe requisite stump, CHATTAR LAL v. HAB 
Lal, A.W.N. 1883, 165. 

(14) —Misjoinder of causes of aefion—Dismis¬ 
sal of the suit in second appeal. —Where a suit 
is not objected to on tbe score of misjoinder of 
causes of action at or before tbe settlement of 
issues in the Court of first instance, under 
s. 53 (6) (tii) of the Civ. Pro. Code, 1882, it 
is not permissible to dismiss the suit on that 
ground in second appeal. SANNA v. GANAPA, 
5 Boro. L.R. 185. 

(15) — Changing case in second appeal.—^ 
plaintifi will not bo allowed to change his case 
in second appeal. DaSSORATHY HURI CHUN- 
DBR MAHAPATTBA V. RAM KRISHNA JANA, 
9C. S2B = 13 G L.R. Hi. 

(16) — Second ap 2 )eal—Question of fraud not 
raised in lower Courts. —Where a question of 
fraud, which might have been a substantial and 
serious one under s. 53 of Che Transfer of Pro¬ 
perty Act, was not taken in either of the lo'Vfr 
Courts, the High Court cannot entertain it in 
second appeal, although it is raised in tbe me¬ 
morandum of appeal. DDRGA CHURN BOY 
CHOWDHURY V. Monmohini DASSI, 18 C. 771 . 

(17) — A_ppZicalio» to set aside ex parte decret 
—Second apptal—Revision—Civ. Pro. Code, 
ss 588, 622.—No appeal lies against an appellaM 
order reversing a refusal to set aside 

decree; nor would the High Court interfere in 
revision in suoh a case. AUBINASH CHDNDBB 

Mooeerjee v. Martin, 8 C. 832. 

(18) —Renl-juil— InterveHor-Speeial appeal“~ 
Acl VIII 0 / 1869 (S.O.). s. 303.—The ciro^- 
stance that a question has been determined et 
the hearing of the appeal before the Distnot 
Court in a rent suit, by which a party who nM 
intervened, may be injutiouBly affected, wiu 
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- 9. —Mlicellftneoai— concluded. 

not niitbe tie appeal oogaizable as a special 
appeal, unless the decision has determined a 
question of title or interest in land as between 
parties having conflicting claims thereto. Raj 
Kishen Mookerjee V. srbe Nath Dutt. 
2S W.R. 406. 

(19) - Validity of Civil Court’s decree^Liabi' 
liiy to be questioned in special oi>ptiQi — Accounl- 
books — Evidevcf. — A dtcree that bad become 
final and conclufive by operation of law is not 
open to be questioned in special appeal as to its 
validity, Account books of the opposite party 
can be used as corroborative evidence and nob 
as independent evidence, as it would be bjghlv 
unjust to bind anybody by entries which the 
adversary has made against him in books over 
whiob he has no control whatever. RaMESSUR 
Singh v. adjodhya Pershad Singh 13 W. 
R. 264. 

(20) —Order in execution, institution of suit 
to set aside—Application to file special appeal 
out of time subsequent to suit, not grantable -— 
Where from an order in the Execution Depart¬ 
ment passed by the lower Court, a speoiel 
appeal was maintainable, and the applicant, 
instead of taking that course, brought a regular 
suit to get rid of the order, the High Court held 
that since he had elected cue remedy, it could 
not, in order to enable him to try another, 
allow him to file a special appeal out of time. 

Kalee Kishoue 8ein V, Nilambur Sein 

2 W.R. Hla. as- 

(21) —-Act VIII of 1859, s. Construction 
—Appeal dismissed for default—Interest *n 

excess of princij/al—Decree debts—Reg. XV of 

1793.—(a) A party seeking to put in motion the 
stringent provisions of s. 346, Act VIII o( 1859, 
which provides for the dismissal of an appeal 
for default, is bound to show very distinctly 
that the procedure under it bae been strictly 
complied with. (6) Therefore, assuming that 
the said section applies to miscellaneous cases, 
it does not apply to a care in whiob the appel¬ 
lant did not make bis appearance on the day to 
which the case was adjourned or in which the 
appellant is unable to show that be bad any 
notice that his appeal would be beard on the 
day on whiob the Judge disposed of it. Reg. 
XV of 1798 which prohibits award of interest 
in excess of principal, applies to sums decreed 
only, and not to interest whiob has accumulat¬ 
ed through the neglect ol the judgment-debtor 
to pay. 8HIB CRUNDER GUPTO v. AGLAD 
MonbeDossia, 8 W.R Mli. 22. [D.. 4 N L 
B. 166 ) 

m)—Jurisdiction—Finding by first Court not 
appsaUd against—Right to take objection tn 
M)eotof oy^al.—Where the question of Juris- 
motion based on aguestion of fact was decided 
by thaflnt Court against the defendant and the 
latter did not prefer any appeal egaiDit the said 
diMieion, it was not competent for him to ncge 
plM again in special appeal. RAJ Kabain 
W ROWBHON mull, n W.R. 124. 


Specific Performance. 

( 0 — perforviance—Beguisites to en- 
titleparty to S2>eeific performance — Ability of 
plaintiff to 2 >etform his part agreement—Ab¬ 
sence of default.— k Court of equity will not 
decree specific execution of an agreement 
in favour of a party who is not com¬ 
petent to perform his part of the agreement. 
To entitle a party to specific performance, he 
must show that there has been no default on 
his part, and that he has taken all proper 
steps towards performance on his own part. 

Bukgseedhub Mullick V. Calcutta 
AUCTION Company, i Hyde 45. ram 
P uNoo KooNDoo v. Mullick Dossee, 14 

W.R. 338. 

{'1)—Decree — Form— Suit for sptcific perforin- 
ance.—I d drawing up a decree in a suit foe 
the specific performance of an award, the Court 
should prescribe a lime within which ibe defend¬ 
ants should perform their obligations. If the 
defendants fail to pecfoim their duties within 
the time specified and fail also to show suffi¬ 
cient cause for iheir failure to do so, the Court 
should direct the imprisoDment of ibe defend¬ 
ants or the attachment of ibeir property or 
both. 8HEORAM v. GaNESHI LaL, A.W.N. 
1883,178. [R., A.W.N. 1883. 218.] 

{3)—Sj>ectfic 2 >erformance of contract—Rea¬ 
sonable nme .—Parties seeking for specific per¬ 
formance of coiitracta should comefo the Court 
for relief within a reasonable time. SETH 
Sam V. AppoNDi IHBAHIM Sahib and Mrs. 
Maria Varden. 6 M H C. 78. 

(if—Delay in bringing the suil—S/iecific per¬ 
formance—(jourt’sdiscretion under s. 22.Specific 
Relief Act. —There may becircums ances, under 
wbioh a Court, exi rcising the discretion with 
which it is vested under the Specific Relief Act, 
may think it right to dismiss a suit brought 
nearly three years after the contract was entered 
into, and there may be also circumstances, 
which may justify a Court in awarding adecree, 
even when the suit is brought after such a 
delay; each case must depend upon its own 
circumstances. But where the objeciion as to 
thedelay was not taken in the lower Courts, 
the High Court, in second appeal, will not be 
justified in directing the dismissal of the suit. 
MOKUND LALL V. CHOTAYLALL, 10 C. 1061. 

(6)—Suit/or specific performance — Denial of 
plaintiff's title—Cause of action—Obiter—Per 
Garth, C.J.—Came of action lor a suit for 
specific performance does not arise until the 
plaintifi’s title to specific performance is denied 
by the defendant. If the suit is brought with¬ 
in three years of such denial it will be in time. 
AHUED Mahomed Pattbl v. adgein Doop- 
LT, 30. 823. [Obs., 19 M. 391] 

(6)—Suit for ejectment—Plea of contract of 
sale—Bar of remedy to enforce contract—Plea 
not available.—Where the defendant, in a suit 
for ejeotmnt, sets up the plea of a eentraot of 
ule in bis favour, the plea oaonot be maintain¬ 
ed, il his remedy, by way of a suit for speoifio 
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Specific Perfopraaoce— continued, 
performaoce, has become barred by limitatioD. 

Jbykam Mahajan V. ganpati Mali. 17 C. 
P.L.R. 19. (le A. 344. 2i M. 291, 13 C.P.L.R. 
1G3. R.) 

i'l)—Sail for specific larformince of contract 
— Limilalion—Cause of action —Where the 
plaiiitif! brought a suit for specihc performaocs 
uf a deed of cootract executed in bis favour 
alleging that the deed provided that, on the de- 
feudaut’s obtainiog a decree for certain proper¬ 
ty, a portiou of it was to be conveyed to the 
plaintiff by a deed of sale, hsld that the plaint- 
iS’r cause of actioo commenced from the date 
the defendant obtained the decree. THACOOR 
8UEENATH Singh v. ameer Khan, i W.R. 
144. 

(8) —Properly situate out of juiisdiction—Suit 
for specific pirformance—Agreement to mortgage 
lanis beyond jurisdiction—‘Suit for return of 
money paid thereunder. —A suit for the speci- 
fij performance of a luirtgaga of lands situate 
beyond the limits of toe origiual jurisdiction of 
the High Court would not lie, though the 
agreement to execute it. made in Calcutta, 
described the parties as then living in Calcutta, 
[ft.. 14 B. 3o3. 19 C. 353. 23 B. ‘22. ‘22 B. 701. 
27 M. 157, 33 C. 1065 = 4 C.L J. 233.J A 
decree could, h iwever, be ma le for the amount 
paid by the plaintiQ, in the same case, under 
the agreement, inasmuch as be was carrying 
on business in Calcutta and the money was 
paid there. The^defendiut would be entitled 
to redeem the property under the mortgage (if 
executed) by payiog the sum in Calcutta. 
Sreenath Roy v. Gally Doss Ghose, 5 
€. 82. 

(9) —Spicific pirformance—Relief asked for 

cancellation of ceed—Imidentfil relief -Appsal 
to District Judge—Jurisdiction —In a suit foe 
specific performance of a contract cf sale, if the 
plaintiff also asks for the cancellation of the 
sale-deed in favour of the defendant vendee, 
the relief is merely incidental to the claim for 
specific performance of contract, and the Dis¬ 
trict Judge is competent to entertain an appeal 
in respect of such a suit, the value of the main 
relief being within bis cognizance. Nityan- 
AND V. BishanL.AL, 8 A.L.J. 660. [8 A.L.J. 

266, D.] 

(10) --Suif (nr spicific performance of a contract 
tosellland—Essenceof specific performance—Biis‘ 

joinder of causes of action, —Though a suit for 
specific'performance of a cootract to sell land 
might be " a suit for land ” within the mean- 
i og of the Charter, it does not come under s. 44, 
rule (a) of the Civ. Pro. Code. In such a 
case there would be no misjoinder of causes of 
action within the meaning of s. 44 (a) of the 
Civ. Pro. Code, where the suit is for money in 
the alternative. [i2.,L.B.R , 1872—1892. 355.J 
Per Pontifex, J. —1( is of the essence of speci¬ 
fic performance that, except under special cir¬ 
cumstances, part only of an agreement ought 
not to be deemed to be performed. G- M. 
OUTT8 V. T. P. Brown, 6 0. 328=7 C L.R. 
171. 


Specific Performance—cenftnued. 

(ll)-Ciu. Pro. Code {Act X of 1S11). s. ii, 
rule (a)—Suif for spidficperformance of con¬ 
tract to sell fond—Suit for the recovery of 
immovea ble property —Joinder of causes cf action 
—Contract—Admissibility of parol evideua to 
vary written evidencs. —In a suit for specific 
performance of a contract to sail a share in a 
house and premises, the plaintifi also sought to 
recover a sum of money duo from the defendant 
on promissory notes. Held that the suit was 
not a “suit for the recovery of immoveable 
property or for declaratiou of title to immove¬ 
able property" within the meaning ofs.44, 
rule <a), Civ. Pro. Code, and that the cause of 
action in respect of the promissory notes which 
bad been jointed without the leave of the Court, 
was not improperly joined. (1 C. 249, cited and 
ommented on.) Per IVifson, J.—Under s. 44, 
rule (> 1 ), Civ. I?ro. Code, a suit for the recovery 
of immoveable property, etc., is a suit founded 
upon an existing title in which the plaiutifi 
seeks to get possession of the property. The 
words “to obt.iiu a declaration of title” apply 
to a case where a title exists and the plaintiff 
seeks to have that fact declared. Where the 
plaint in a suit for spacifio performance of a 
contract to sell a certain share of a house, set 
out a written contract, and alleged that, on its 
having been subsequently discovered that the 
share was less than it was originally believed to 
be, the price was reduced by verbal agreement, 
held that the written contract must betaken as 
intaot save as to the price, and that no evidence 
could he given by the defendants in contradic¬ 
tion of the other terms of the document. 
Brown v. Cutts, 5 C.L.R, 487 (4 O.L.R 419. 

F-) 

{\‘l)—Pleaof purchase for consideration with¬ 
out notice in suit for—A plea of purchase for 
consideration without notice in a suit for 
specific performance must be distinctly raised 
and proved. GOPAL BaLKRISHNA v. GANPAT 
Nago RaoDespande, 13 C.P.L.R. 172 flO 
C.P.L.R. 107, F.) [R., 14 O.P.L R. 117.] 

(13)—Dismissal of purchaser's suit for speci¬ 
fic performance — Vendor's right to retain pur¬ 
chase money .—Di-imissal of purchaser’s suit 
for specific performance of a contract of sale on 
the ground of non-payment of consideration- 
money would not of itself entitle the vendor to 
retain the amount deposited with him, and the 
purchaser would be entitled to a refund of such 
amount. ALOKESHI DASSI V. HABA CHAND 
DASS, 24C 897 = 1 C.W.N. 709. 

fl4)—Safe— Payment of purchase-moneys 
—Deed not delivered —Re-saie —Specific per¬ 
formance.—Vfhete the purchaser of property 
pays earnest money, and a deed of transfer 
is executed and registered, but not delivered, 
it being stipulated that the purchaser shonld 
pay the balance, and then get the deed, but no 
time is fixed for payment of the balooce, the 
vendor is bound to wait a reasonable time for 
payment, and if-he te-eells the property withift 
a week, the second purch^er takes nothing and 
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Speeifto Performance—continued. 

the first purohAser is entitled to a decree for 
epeoific petformaooe. Muthur ALI v. Sheo 
Bahoy Singh, W.R. 1864, 281. 

fl5)—Dismissal 0 ^ suif /or sjj?ci>ic p^.riorm- 
cnce— Decree for refund of earnest money 
thyugh not a^ked for by plaintiff as alternative 
relief—Civ. Pro. Code'iAct V of 1908), 0. VII. 
r 1 —It doss niE Decessarily follow from the 
dismissal of a suit for specific performance that 
an order for the refund of the purcbase*Tnoney 
should also be denied. (21 B. 827, 24 C. 
897, IC.WN, 705. 31 A. G8. 9 C.L.J. 512. 
11 Bom. L.R. 525. 19 M.L ,T. 295. 6 M.L.T. 
89. 1 Ittd. Oas 890, 27 Ch. Div, 89. 53 

L. J- Oh. 1055 60 L T. 573, 32 W R. 801. 48 
J.P. 773, P) If a suit for specific performance 
be dismissed cbe Court can, nevertheles's, give 
the plaintifi a decree for refund of the deposit, 
although be had not asked for any such alter* 
native relief. RaoHU Nath Sahay v. CHAN¬ 
DRA Pbotab 8INJH, 13 lod. Gas. 268. 

(16) —Sale—Deposit of earnest money by vendee 
—R‘p'tdiaUon of contract—Rights of vendee — 
Refuial to grant specific performance against 
vendee—Rights of vendor— Vendee's hen for 
part of purchase-money paid to vendor.—Where 
a purchaser of land, aher making a payment by 
way of deposit, unjustifiably repudiates the con¬ 
tract, or is in any other way goes ofi through his 
default, be is not entitled to recover the 
deposit from the vendor. fR., 33 M. 376 = 20 

M. L J. 230 = 6 M L.T. 334 = 6 fnd. Cas. 941.) 
Wnere, there are in the above case, oircum* 
fitaoces which would require the Court to refuse 
epeoifij performance, le does not follow that 
the vendor would be entitled to retain the 
deposit. Prom the moment part of the pur¬ 
chase money is paid, the purchaser has a lien 
upon the properly to that extent which lien 
can only be lost to him by reason of his failing 
to catty out his side of the contract. Balvanta 
V. BIRA, 23 B 56. 

(17) —Sttf/or speci/lc verforvtance—Suit for 
■ejfc'ment from a dock — Temporary injunction— 
Contradictory affidavits.—la a suit for specific 
performance of an agreement alleged to have 
been entered into between the plaintiffi and 
defeodaolB under which the plaintiffs were, on 
payment of certain rent, entitled to the use 
and occupation of a certain mud dock for the 
repair of two of their veasels.and from wbiob the 
-defendants had threatened to eject them whilst 
they were mabiog such repairs, the plaintiffs 
applied for an ad interim injunoiion to restrain 
the defendants from takiog proceedings which 
they were about to take in the Hooghly Court 
'to recover possession of the dock, pending the 
.deoisioD of the present suit, and from taking 
any other steps to interfere with the plaintiffs’ 
possession of the dock until the repairs in 
ooorse of being .exeonted were 'completed. In 
support of the applioatiOD, the plaintiffs* agent 
flied-effidavlts stating that, on the faith of the 
agreemeotf one of the steamers had been docked 
and taken to pieces and that tbeplaintiOs oould 
DoaMmove the said Tessel.nntil the repairs ware 
eO&i^etod, witbont great and rainoos expense. 


Specific Performance— confinMcd. 

whereas no loss would accrue to the defendants 
by the plaintiffs being permitted to remain in 
occupation of the dock until the repairs of tbeir ’ 
steamer were completed. The defendante m 
tbeir affidavits denied the agreement set up by 
the plaintiffs and set forth another agreement 
under which Ihoy claimed to be entitled to 
eject the plaintiff,?, and did not deny the loss 
to the plaintiffs involved iu the removal of the 
sieamec before the repairs were completed, but 
staled that it was the plaintiffs' own folly to 
have taken the vessel to pieces and that they 
must taks t-heconsequences. It was found by 
the Court that the plaintiffs had aoced bona fide. 
The plaintiffs’ suit was filed in the High Court at 
Calcutta The defendants' suit for possession 
of the dock, which was threatened to be institut¬ 
ed, would be tried by the Hooehly Court, 
unless it be transferred to the Higu Uourfc. 
Beld by Markby, J., that the suit having been 
filed first in the High Court, and being a suit 
in which the High Court could do full justice, 
it was the Court in which the suit ought to be 
tried and therefore the plaintiffs were entitled 
to an ad interim injunction restraining the 
defendants from bringing their suit until the 
disposal of the plaintiffs’ suit, Beli on apveat 
that, under the special circumstances of* the 
case, there was an equity which entitled the 
plaintiffs to be kept lu quiet and undisturbed 
possession of the dock until they completed the 
repairs of the ship, and that the defendants 
should be restrained, not from bringing tbeir 
Buit, but from executing any decree or order 
which they might obtain therein, until the 
plaintiffs should have bad a reasonable time 
within which to complete the repair? of their 
ship and remove her. W. Moran v. The 
RIVER STEAM Navigation, company, 14 B. 
L.R. 882. [D . 4 C. 300=4 O.L R. 434.j 

(18)—Suit for specific performance of agree¬ 
ment to sell or for rotund of Consideration- 
Agreement found not enforceable— Limitation for 
alternative rthef—Contract Act, s. 6!>—Limita¬ 
tion Act, sch. II, art. 97.—If, in a suit for 
specific performance of an agreement to Bell, or 
for a refund of the consideration money paid, 
the High Court, in a second appeal finds the 
agreement to be unenforceable, ibe cause of 
action for the refund arises oo the date of suoh 
finding, and would be governed by art, 97 of 
the Limitation Act. Udit N,aRain MISR v. 
Muhammad minnat-ul lah. 25 A. 618 = 
A.W.N. 1903, 117. (11 A. 47. F) lAppr., 3l 

A. 68, P, C.=9 C.L.J 612 = 11 Bom. L. R. 
625.] 

(19'— Registration-Remedy for refusal—Act 
XX of 1666, 8. 64.—The remedy for refusal to 
register an iDstrument is by a petition to the 
Judge under e. 84, Act XX of 1866. A regular 
suit to enforce registration doeti not lie. TULBl 
Sabu V. MahADBoDas, 2 B.L R A.O. 103= 

10 W R. 488. (10 W.R F B. 61, Relied on.) 

[K, 12 W. E. 386 = 4 B.L.B A.C. 66 ] 

(20)—XX of 1866. S8. 2. 49, %A—Rtgisr 
t'Otion of deeds—Denial of exeeution, —An 
\Dstrameoi aokoowledging (be payment of (ha 
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Specific Performaoce—con^inuei. 

coDsideration-moDey for what was to be ulti¬ 
mately an absolute sale oi the property in 
question—for what, in equity, did presently 
operate as a sale oi the propetty~-is an lustra- 
meat, which by Act XX of 1866, a. 2. is 
required to be registered, and cannot be 
received in evidence under s. 49 if it bad 
not been registered. Where a person who is 
alleged to have executed a deed denies before 
the Registering officer that the deed was 
executed by him, the Zilla Judge, having regard 
to the provisions of s. 84 and the form of the 
petition given in the schedule to the Act, has 
jurisdiction to determine such a question. Fati 
Chand 8ahu V. Lilambar Sing Das, 9 B L. 
R.433. P. C. =16 W.R. P.C. 2=14 M.I.A 129 
= 2 Suther (1)467=2 Sar. 709. C^’.. 20 W.R. 
291, 22 W R. 309, 1 B. 190, 2 B. 489; R., 4 B. 
126, 7 B. 310;D., 12 B.H C. 175, 2 C. 131, 
P.C. = 3 I.A. 221 = 26 W.R. 50.9 A. 103. F.B J 

(21) — Suit for—Agreement to lease —Registra¬ 
tion if necessary — Indian Registration Act (III 
of 1877), ss. 3. 17 id) and ^9—Transfer of Pro¬ 
perty Act (IV of 1882), s. 54— Present demise 
— Interest in land. —Unless an agreement to 
lease certain premises operates as a present 
demise, it does not, of itself, create any interest 
in or charge on the property agreed to be 
demised, and can, therefore, be given in evi¬ 
dence for the purpose of enforcing specific per¬ 
formance of it. without its having been 
registered under the provisions of the Indian 
Registration Act. An unregistered agreement 
to lease provided for the grant of lease for a 
period of five years commencing from the day 
following Che day on which the agreement was 
entered into, and also provided that the pro¬ 
posed lessee would get a proper kabuliyat grant¬ 
ed to him to be registered at bis own cost: 
Held, that, on the day the agreement was 
come to, there was no present demise, and, 
therefore the agreement could be adduced in 
evidence for the enforcement of specific perfor¬ 
mance thereof. Satyendra Nath Bose v. 
ANIL Chandra Ghosb, 14 C.W N. 63=s Ind. 
Cas. 38. (10 B. 101, 17 M.L.J. 218, F.) 

(22) — Contract — Specific performance— Un¬ 
registered document—Right of suit.—Where a 
party taking a part of the oonsideratioo-money 
in advance retains the deed of sale, the other 
party may bring a suit to recover the deed or 
compel the execution of a fresh document. 
Held IMookerjee, J., dissenting) that plaiotifi 
could not sue for possession in the same suit. 
TRIPURA SUNDARI V. RASIK ChANDRA KA- 
NUNGUI, 6 B L R. App. 134 = 19 W.R 189. 

{2^)—Specific performance—Sale of land in 
exchange for other land—Breach of contract— 
Remedy—Suit for damages. —Where a piece of 
land was sold in consideration of reoeiving in 
exchange another piece of land, whiob was not 
given, the seller’s remedy, having regard to the 
terms of the contract made, was not by a suit 
to get back the land sold, but by a suit for 
damages for the breach of the contract, by a suit , 


Specific Performance — continued. 

toe specific performance cf the contract or so 
much of it as was left unperformed. NASIR 
ALi V. Government. 3 Agra 394. 

{24)—S2}ecific performance—Contract—Pub¬ 
lic policy, —The plaintifi Company engaged the- 
first defendant, an Inspector of Land Records, 
to purchase certain land in the name of the 
second defendant as their agent, and'agreed tb- 
pay a certain remuneration. The lower Court 
dismissed the suit (or specific performance on 
the ground (hat the contract was against 
public policy : Held, reversing the deoree» that 
the District Judge had invented a new head of 
public policy, and the dereliction of duty on 
the part of the first defendant was not a thing 
contrary to law or something having the force- 
of law. George Gillespie and co..Ld. 
V. Maung Maung, 8 Ind. Cas. 441. (7 O.C^ 
268. R.) 

{25) —Suit for specific performance of contract 
to purchase land—Amount of balance of pur¬ 
chase-money specified in decree—Application for 
rectification decree.—This suit was brought 
by the plaintifi for specific performance of a 
contract by the defendant Company lor tbe- 
purohase of a piece of land of about 5280 sq. 
yds. in extent at tbe rate of Re. 1-1-6 petsq. yd. 
S-itting forth tbe agreement the plaint prayed- 
“ that tbe defendant Company may be decreed 
specifically to perform tbe contract and to pay 
to tbe plaintifi the balance of purchase-money 
due to him, , the sum of Rs. 4.475.” The 
decree was drawn up in terms of tbe above¬ 
prayer of the plaint. Suberq-nently, finding 
that on caloulating tbe price on the 5280 eq« 
yds. of the land, the balanoe of purohase- 
money after deducting the Rs. 1,000 paid as- 
earnest money was Rs 4,775, and not Bs. 4.475. 
and that the latter figure had been entered in 
tbe plaint through clerical error, plaintiff* 
moved to get the decree amended accordingly- 
Held that the decree should be rectified by 
striking out the words ” tbe sum of Rs. 4,476- 
being.” Tbe prayer in tbe plaint for payment 
of the sum erroneously mentioned therein was 
superfluous and so was the direction in the 
decree to pay that same amount. Tbe essen¬ 
tial part of tbe judgment was that the defend¬ 
ant was speoifioaliy to perform bis contract andi 
if the decree made mention of a sum of rupees, 
the payment of which cannot by itself amount 
to performance of tbe oontraot, it could not be- 
retained as correctly representing the iofeentioQ’ 
of tbe judgment. PHBBOZSHA P- RANDBRIA 

v. The Son Mills, 22 B. 370. [F., 6 N.L.B. 
159.] 

(26j— Necessity foi‘ plea and proof of Iransf^' 
in good faith for value without notice by defen,*- 
ant in snif for. —In a suit for speoifio perfor¬ 
mance ola contract for sale, the deleqdant is- 
bound to set up distinctly the plea that he is- 
the transferee for value in good faith without 
notice and to give priwa facie evidence in sop- 
port of that plea. Unless and until he 
this, tbe plaintifi is entitled to succeed from tho 
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mete priority of his oontract. HiRA SIKQH 
V. Nabain GOND, 10 C.P.L.B. 107. [B.. 13 
C.P.L.R. 172, 2N.L R.57, 1 N.L.R. 147.J 

(27) —Controtff of sale—Intention of parties 
regarding fixing of price. —Where the intentioo 
of the parties to a cootraot to sell was that 
the price should be 6zed at a fair aod reason¬ 
able valuation aod the mode of ascertainiog 
the price was subsidiary and non-essential, 
specifio performance of the contract could be 
enforced. BUDHIA BHOYER v. HARI RAM 
TELI, 14 C.P.L.R. 117, (7 I.A. 107. R.) 

(28) —Suit for, delap short of limitation in 
the snstitution of, when bars the relief.—In a 
suit for specific performance of ao agreement to 
sell certain premises to plaintiil. tbe question 
arose whether the delay on the plaiotiS’s part, 
in tbe institution of the suit, was evideoce of 
abandonment by plaintiff of bis admitted rights 
under tbe agreement. Held, delay is not 
material, so long as matters remain in sfatu^uo 
aod it has neither prejudiced tbe defendant, nor 
amounted to a waiver of tbe plaintiff's right by 
acquiescence. In suob cases, any lapse of time, 
short of tbe period allowed uoder tbe Limita¬ 
tion Act, cannot disentitle the plaintiff to tbe 
proper relief. Further, tbe defeodants, io this 
case, having failed (o establish abandooment 
of plaiutifi’e admitted rights, ttie onus of prov¬ 
ing which lay upon them, any delay, on tbe 
plaintiff’s part short of tbe period of limitation, 
could not be held to deprive him of bis right to 
a decree for speoifio pecfocmaoce. KIH8EN 

Gopal Sadanf.v V Kally Prosonno Sett, 
38 c. 683. (2 B. 133,i{.) 

(29) —Specific performance of contract—Con¬ 
tract for sale - Building upon \t before comple¬ 
tion of sale—Rights of vendee. —Where tbe 
contract is for the performance of a certain 
act with a sum annexed whether by way of 
penalty or damages, to secure tbe performance 
of that act speoifio performance may be decreed, 
But where tbe oontract is that one of two 
things shall be done at the election of tbe patty 
who has to perform tbe contract, viz , the 
performance of tbe act or the payment of the 
sum of money, the oontraot is satiefied by the 
payment of the sum of money, and there is no 
ground for providing against tbe party having 
tbe election to oompel the performanoe of the 
other oontraot. If the promisee obooses to 
begin building on the land, the eubjeoc-matter 
of tbe oontrMt, before completing his title, he 
does so at hie own risk, and oannot, by suoh 
precipitate action, deprive tbe promisor of tbe 
option which tbe latter has reserved to himself. 
Ram Ohan V. Mohan Lal, i A.L.J. 688. 

(id) - Contract to tell Subsequent sale to 
anotherioithnotice ofpreviouseon^aet-Suitfor 
ffossession—Stipulation of penalty for non-ptr- 
formance of pontraek— 8. ii. Act, s. 18.—A per¬ 
son who Jbas entered into a ocotraoi for the pur- 
etens of a certain ptopeny can toe for poeiei- 
property aod speoifio performeooe 
oontraot, altbongb it is snbsrqaently sold 
,wbo hM had notice of the previous 
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oontract. The stipulation of a penally for the- 
non-performanoe of tbe contract to sell, per se. 
does not avoid a suit for specific performance 
under s. 18 of the Specific Relief Act. HuKan 
Chand V. NIKKA Singh, 15 P.R. 1908 = 27 P. 
W.R. 1908 = 97 P.L R. 1908. (10 C. 710. 2 C. 
468. 6 0.534, 31 P.R. 1897. 2 P.R. 1885. R.) 

(31)— Contract—Undivided Mitakshara fami¬ 
ly, sttif Qgfltnsf the father of—Breach of trvst 
—Legal necessity. —Where a suit is brought 
against tbe father of an undivided iditah&hara 
family, having sons, for the specific perform¬ 
ance of a contract to sell land, tbe Court 
would cot ordinarily decree specific perfcirinauce 
of the contract with full knowledge that tbe 
Teodor’s powers of alienation are limited aod 
can be exercised, without a breach, of trust, 
only when there exists a necessity sufficient to 
justify the transfer, io the absence of which tbe 
sons might at any moment interdict tbe sale 
In such a case, the Court would ordinarily 
require tbe plaintiff to give some proof of the 
necessity for the sale. BaikuntHA BarIK v. 
SHIH DaS5?. 2 C L.J. 321. (5 M. 337, 4 M.L. 
J. 9, F) 

{92)—Specific performance of contract of sale 
entered into before passing of Punjab Alienation 
of Land Act (XIII of 1900} not barred by Ike 
Act,—Held, that a suit for specific performance 
of a contract of sale of land, entered into before 
the date tbe Punjab Alieoaiion of Land Act 
came into force, filed after that date, is main¬ 
tainable and possession of tbe land can be 
allowed to tbe plaintiff without regard to tbe 
provisions of the Act. HAitl CHAND \. BURA 
MaL, 27 P.L.R. 1908. 

(33) —Confracf for sale —.S'peci^c performance 
—Mother guardian of minors—Contract with — 
ColUclor's permission—Form of decree. —Ube 
mother of the defendants, who were mioors at 
the time, agreed to sell a particular share in 
lieu of a debt due by tbe father of tbe defend¬ 
ants to the plaintiff. The permission of the 
Collector was obtained and a sale-deed was exe¬ 
cuted. Tbe mother refused to register it, but 
uo suit was brought for compulsory registra¬ 
tion. Plaintiff sued tbe defendants for specific 
performance of tbe contract. Held that a 
Court has Jurisdiction to direct specific perform¬ 
ance of tbe contract aod do require tbe defend¬ 
ants to do alt necessary acts for the purpose of 
fulfilling the obligation into which through 
their guardian they bad entered, aod that the 
plaintiff was entitled to have a fresh sale-deed 
executed and registered. AMER CKand V. 
Nathu, 7 A.L.J. 887. = 7 Ind. 0»». 408. 

(34) — Sale of land by receiver—Misdescription 
—Purchaser personally acquainted with property 
sold —TUle to land below high and low water 
mark. —Where a purohaser is personally ac* 
qoainted with the- real estate of tbe property 
sold, he cannot, on account of a circumstance of 
which be was all along perteoily aware, and 
which was patent, either reject the oontraot, 
or demand an abatement of price. If pereons, 
without satisfying themselves as to the real 
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title tj property, choose to buy at sales where 
tbe party selliog professes to sell merely his 
'■ right, title and interest, ” such as it is, they 
have no O'le but themselves to blame if they 
afterwards find they do not get such a title as 
they cmid have wished. At such a sale, it is 
before he bids, and not afterwards, that an 
inteudiug purchaser should inquire into tbe 
nature of the title which tbe vendor can make 
{.Coles V. Gadsden, 34 Beav. 416, F.), [D.. 21 
B. 827.] Those who have a grant of the land 
down to low-water mark will have all subse- 
qu^ntaccretioQS GaN0ADH4RSIRK4R v.KaSI- 
NATH Biswas. 9 B.L.R 128. (Scrafton v. 
Brown, 4 B. and C. 495, F.) 

(35)—Confracf for safe—Breach —Suit for spe¬ 
cific performance — Damages —The plaintiff 
contracted with defendant to purch tss from him 
eight-annas share of certain landed estates ; but 
as regards certain lands in those estates situated 
within a detailed b.ouodary. it was agreed that 
those lands should bo excluded from the con¬ 
tract, and tbe defendant bound himself to make 
over to the plaintiff oth^r lands in exchange 
for them. Tbe plaintiff asserted that the 
defendant had not mide over any lands in 
exchange under the term of tbe contract, and 
he, therefore, sued to recover the Imds which 
were excepted from the contract. Z/efd that, 
if the defendant had broken his contract, tbe 
plaintiff might sue him either for specific per¬ 
formance or for damages, but ha could not, 
under the contract, sue to recover tbe lands 
which he did not buy. KISHOREE DebI4v. 
JUGUNNATH ACHARJEE, 9 W R, 269. 

{i^)—Specific performance—Contract tosell - 
Subsequent sale to stranger—Registration Act 
{\IX of 1813, Agreement to sell — Registration. 
—Tbe first defendant agreed to se 1 certiin 
property to tbe plaintiff and received cer¬ 
tain sums of moneyas advances for tbe con¬ 
sideration money. Subsequently be obtain¬ 
ed an offer of a larger sum from the second 
defendant, for the property, and so sold 
the s ime to him. Plaintiff now sued for tbe 
specific petformaoce of the contract of 
sale. It was found that tbe plaintiff did 
not in any way neglect to carry out tbe 
agreement. Held that the plaintiff was en¬ 
titled to specific performance of the contract, 
and to obtain possession of tbe disputed estate 
on paying down the correct amount of consi¬ 
deration money, unless the defendant who 
had purchased the property can show a better 
title, [fi., 7 W.R. 258, 4 B. 126, P.B.] 

A deed of agreement to sell at some future 
period may be registered under Act XIX of 
1843. SHIB KISHEJJ doss V. SHEIKH ABDUL 
SOBHAN CHOWDHRY, 3 W.R. 103. 

(37)-Acf XXIII Of 1861, s. 11—Decree— 

Adjmtment—Specific performance. —The par¬ 
ties to a decree entered into an arrangement 
by which the plaintiff was to obtain possession 
from defendants of certain premises not in tbe 
decree and the defendant was to obtain posses- 
sioQ from tbe plaintiff of certain other premises 
also not in the deoree. This arrangement was 
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not certified to the Court. The Court therefore 
rejected the arrangement under s. 206 of Act 
Vill of 1859. Tae plaintiff then sued far 
specific performancs of the arr-vngement. Held 
that the adjustment might fairly be looked 
upon as a contract entered into by the parlies 
subsequent to, and, by its terms for property 
not In the decree, and therefore a suit for 
specific performance woull lie. The subject- 
matter b?ing b3yond the deerse, s 11 of Act 
XXIII of 1861. which relates to subject-matters 
relating to the decree, would not apply. RaM 

Lucrum Bubra v. Madhub Chondbr 
BUBRA, 3 W.R. 118. 

(38)— Specific performance—Cause of action 
—Suppression of sale-deed by vendor after exe¬ 
cution. — Where, in pursuance of an agreement 
for sale of lands, a sale-deed has been executed, 
but tbe vendor makes away with it before 
registration, aud suppresses it. the purchaser 
who has paid consideration for it is entitled to 
have a fresh deed executed and registered, 
just as be would have if the diicument had 
been accideotallv lost or destroyed. ChiNNA 
Krishna Reddi v. dorasaui reddi, 20 m. 
19. 

(31)-Suif/or-Citi. Pro. Code, 1882, s. 244 
—of suit—Estoppel.— plaintiff bad 
previously sued the defendant for khas posses- 
s-oQ of certain land, and the suit was compro¬ 
mised and dismissed, tbe defendant agreeing to 
execute a kabuliyat in favour of tbe plaintiff for 
a term of ten years at a certain rate of rent. 
Defendant did not execute the kabuliyat and 
assigned tbe 1 and. Plaintiff sued the def-ndant 
for ejectment an tbe ground that tbe defendant 
had forfeited bis tenancy by such assignment. 
That having been dismissed, the present suit 
was brought by tbepLintiff for specific per¬ 
formance of tbe contract to execute tbe kabu- 
Uyat : held. (1) ibat, as there was no direction 
in tbe previous decree ior tbe execution of any 
kabuliyat. the present suit was not barred by 
s, 244 of Civ. Pro. Code. (2) that in suing to 
ej->ct tbe defendint. tbe plaintiff bad not acted 
in contravention of tbe oompromise and wae 
not precluded from suing on that compromise 
Chuni Lal Dutta v. Hira Lal Dutta, 7 
C.W.N. 258. 

(40)— Suit for—Pleadings — Practice — Pl*(^ 
in defence—Omission of material term in wHf- 
ten contract—Oaos—Duty to examine himself 
—Agreement to take lease on lessor erecting 
suitable buildings —Time, if essence of contract 
—Reasonable time — Witness—Evidence — Credi¬ 
bility.—In a suit for speoifio performance, it Js 
important to distinguish between negotiation 
and contract, and to ascertain what the con* 
traot ie, when and by whom it was made, and 
who the parties are who are bound by it- 
Where a party onncluded a oontraot with 
another party, without at any time disclos¬ 
ing that he was acting in the matter as 
agent for some other person, whether he was 
really acting as suoh agent or not, the bur¬ 
den of the contract rested on him, the other 
party not being concerned with hie undis- 
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closed intentione. I! the plaiotifi’s case is 
cleat and tbe written statement of the defeod* 
ant raises no defence, the practice in English 
Courts allows tbe plaiaiiS, iu a snit foe speci¬ 
fic performance, Co move for a decree on the 
written statement being put in, and to get such 
a decree at once and as a matter of course, 
lb is incumbent on a party, who seeks to make 
out that, by inadvertence or mistake, an 
important term has bean omitted from a con¬ 
tract drawn up by himself with his own hand 
and signed by him, to pledge bis oath to the 
truth of hie story, specially when the other 
party oomes forward and swears that tbe 
suggestion is without foundation. G. & Co- 
agreed to take a lease of certain premises from 
H, at a certain rent, upon the latter under¬ 
taking to erect new buildings (on a plan which 
O. & Co. approved), to replace existing ones, 
which ware, to tbe knowledge of both parties, 
in tbe occupation of tenants, whom it might 
take time to eject. ILli tbit tims was not 
made tbe essence of the contract, though it 
was clear that, in the contemplation of both 
patties, the buildings were to be completed 
without unreasonable delay. In case of undue 
delay on tbe part of H, tbe other parties (G. & 
Co.) might have made time tbe essence of tbe 
contract, by giving notice that they would not 
hold themselves bound to complete, unless tbe 
buildings were finished within a specified time, 
provided the time allowed were each as tbe 
Court would hold to be reasonable und r tbe 
circum tances. It is LOtincumbent upon a partv 
to give corroborative evidence of stitements, 
whioh are nob challenged by tbe other party. 
MOULVIE MAHOMED IKUAMULL HUQ v. 
Wilkie, 11 fl.W.N. 948 P.C.=17 M.L J. 484 
= 4A.La. 740=6 C.L.J 682»2 H.L.T, 448. 

(41)—Suit for^-Lease^Covenant for rennval 
—Conttruction of document—Time, whether or 
not of the essence of contract.—The plaiotiS 
sued for epeoific performance of a ovenaot or 
renewal contained in a lease, tbe material clause 
of which was as follows; —‘ After tbe expiration 
of tbe said term, if the lessee shall so desirs, 
the executant shall have no objection whatever 
to renew tbe lease for a farther berm of twenty 
years on tbe terms and in oonsidecation of the 
.payment of tbe rent mentioned in the lease.’ 
Tfaere wae nothing in tbe lease to indicate 
that notice of intention to renew was to be 
given before its expiration, ffefi, on a con- 
etruotion of tbe lease, that time was not of tbe 
^asenoe of the eontradt, and that the plaintiff 
bad not forfeited his right to have the lease 
renewed by reason of having allowed some 
months to elapse, after tbe expiration of tbe 
original term, before he gave notice to the 
defeodanta of hie intention to take advantage 
of the ovenant for renewal. Jaqox Lal v. 
Sib W. £. COOPER, A.W.M. 1908, 184«27 
A. 696. 

(49)—Stfif for—Agrtemont to leau—Lease not 
re^iered—Oonlraet, if divinbU.—AUhongh a 
^^aveoti whieh baa been executed, ie in. 
opMitlve fn law and wholly ineffeotusl to 
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create title in the intended lessee, it is never¬ 
theless evidence of a valid agreement to execute 
a lease and may consequently form the founda- 
lion of an action for specific performance. It 
is not an inflexible proposition of law that 
every oontraci to grant a lease is ao indivisible 
contract. SURENDRA NATH NAG CHOW- 
DHURY V. GOPAL CHUNDER GHOSH, 12 C L. 
3. 464 = 8 Ind. Cas. 794. 

(43) —Suif/or performame of agree- 

menttoleaic — Lease fo ihirdparty withoutnciice 
of agreement—Rigfit to speci^c performance after 
termination of lease. —Plaintiff complained tbat 
the defendant No. 1 bad agreed to lease certain 
property to him, but granted lo the defendants, 
second parly, a lease for some years. On tbe 
allegation that the latter toik tbeir lease with 
kuowlelgc of tbe plaintiiT’sclaim. be instituted 
this suit for specific performance of his contract 
and the cancellition of the above lease to tbe 
defendants second pa'ty. It having been found 
that these defendants bad no notice of the 
plaintiff’s claim, and had taken ibeir lease in 
good faith, tbe Court maintained tbeir rights 
under such lease and decreed that, at the termi¬ 
nation of tbe same, the first defendant should 
execute a lease to tbe plaintiff as originally 
agreed upon. Tbe defendant No. 1 had by his 
own action rendered himself temporarily un¬ 
able to perform the contract, and bis position 
cannot, in any way. be better tb>in that of a 
person who laboured under a disability before 
he entered into the contract. Sar.io PRASAD 
SINGH v. Wazir Ali, 23 A. jl9 = A.WN. 
1901, 11. 

(44) —Grounds for review-^Jmplied contract 
tn lease.—A party contracting and failing to 
perform hig contract may be sued, at tbe 
pleasure of the other party, either (or specific 
performance or for damages- A lessor, when 
he gives a lease, enters into an implied contract 
to give bis le-see peaceable posees-ion of tbe 
laud which is the subjent of tbe lease (aflirroing 
on review. (11 W.R, 278.) MUNNEE DuTT 
Singh v, William Campijell. 12 W.R. 149. 

25 B 269.] 

Ubi—Oral contract to execute lease—Subse¬ 
quent registered lease with notice—Suit for 
specific performance of oral agreement. —\Wheio, 
in pursuance of an oral agreement to grant a 
lease of property. A executed a lease in Id’s 
favour, but did not complete it by delivery and 
registration ; he, afterwards, executing a regis¬ 
tered lease of tbe same property to C. who bad 
notice of tbe prior oral agreement, it wan held 
tbat B could specifically enforce tbe oral agree- 
meat and tbat be was entitled to a declaration 
tbat the subsequent registered lease was void 
as Against him. NBMAI CHARAS DaBAL v. 
KOKIL beg. 6C. 884-7 C L:R. 467. IF.. 15 
P.R. 1909-97 P.L.R 1908-27 P.W R. 1908, 
10 C. 710; Appl., 19 C 70 ; R.. 6 B, 168, F.B., 
18 M. 324, 97 B. 452.] 

(A^)—Agreement inlease—Conelruclion—Suit 
far speeifie perfomtanee by assignee of lease 
—Specific perffirmdnce of agreement to ull land 
—Character of property,—^hetc a mokorari 
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lea?e of aocestral village laods, granted for cer¬ 
tain defined purposes, provided the leasing out 
of further extra land according to the lessee’s 
requirements, at a proper rate, held, in a suit 
for specific performance of the lease of the en¬ 
tire extra land by the assignee of the lease, that, 
on the construction of the patta, the lessors 
wuuld be bound to settle with the lessee or his 
assigns only so much land as might be neces¬ 
sary f?jr the purpose of carryiog out of the 
original objects of the lease. The assignees in 
the above case would not be entitled to a grant 
of a lease of the extHt laod, at a proper rate, if 
their purpose was simply to sell it. [D., 36 C. 
675 = 9 C.L.J. 523.j A decree for specific 
performance of an agreement to sell laod can¬ 
not be refused merely on the ground of the 
peculiar character of tbe property (as oontaio- 
ing coal or other valuable mineraU, for 
example), and the conaequeut difficulty in 
arriving at a fair valuation. THE NEW 
Beerbhoom Coal Company v. bolaram 
Mahata, 5 C. 932 = 7 I A. 107 = 7 C L.R. 
247 = 4 Sar. l4S (On appeal from 5 C. 175.) 

(47) -Contract jar benefit of minor-specific 
performance^ —A decree for specific performance 
of contract relating to property of a minor, 
can be given against the minor, when it is for 
his bonefic that tbe contrast should be perform¬ 
ed. KHAIRONNtSSA BiBl V. LOKE NATH PAL, 
27 C. 276. (18 M. 415 Appr. \ 20 O. 509, Diss.) 
[F.. 26 B. 326 = 3 Bom. L.R. 899 ; Appr., 11 
C.W.N. 207 : B-, 4 Bom. L. R. 587, 34 C- 168 
F. B.=ll C.W.N. 34 = 4 C.LJ. 431 = 1 M. 
L. T. 360.] 

(48j— Contractof lease to enable lessor to obtain 
money to evict another tenant in possession.— 
Specific performance of a contract of lease may 
bo decreed though the lease was intended to 
enable the lessor to obtain money for commenc¬ 
ing legal proceedings against tbe then tenant of 
tbe property comprised under tbe lease. FIT- 
CHUKUTTI CHETTI V. KAMALA NAYAKKAN, 

1 H.H C. 153. 

(49)— Specific performance- Addition of defend¬ 
ant—Plaint not amended—Petition treated as 
part oj plaint—Agreement to be speetficnlly per¬ 
formed to be definite—Degree of certainty— 
Extrinsic eviderice—Claim of specific perform¬ 
ance found to be excessive—Where original 
claim found to be unsustainable—Specific Relief 
Act (I of 1877), s. 22— Discretion of Court, what 
means. —Tbe plaintiffs brought this suit against 
defendant No. 1 for tbe specific performance of 
a contract. Subsequently, they prayed that 
defendant No. 2 might be added as a defendant, 
because be had, with full notice of tbe prior 
contract in favour of the plaintiffs, taken a 
conveyance of the property from defendant 
No. 1. Tbe application was granted and 
defendant No. 2 was added as a defendant. 
Tbe plaint, however, was not amended. It was 
objected on tbe part of defendant No, 2 that, 
as tbe plaint stood, it did not disolose-any cause 
of action against him and ought to be dismissed: 
Held, that, as no objection was taken on this 
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ground by defendant No. 2 in his written state¬ 
ment, and as the application may be treated as 
part of the plaint, the suit should not be dis¬ 
missed agaiosc defendant No. 2 on that ground. 
Ail agreements, in order to be executed in a 
Court of equity, must be certain and definite. 
But that is sufficiently certain whioh can be 
made certain. Therefore, tbe principle is that 
the deBcriptioQ must be such as to enable, 
the Court to determine with oertaioty, with the 
aid of such extrinsic evidence as is admissible, 
under tbe rules of evidence, what property was. 
intended by the patties to be oovereo thereby- 
Where tbe plaiotiS has asked for specific per. 
formaoce of an agreement and it is found that 
the claim was excessive, he may be allowed to 
succeed on tbe basis of an alternative claim 
for a more limited right. But if the plaintiff, 
gives evidence in support of tbe original claim 
which is found unsustainable, be oannoi succeed 
on a different claim contrary to bis own evidence. 
S. 22 of the Specific Relief Act provides that tbn 
jurisdiction to decree specific performance is 
aiscretionary; but tbe discretiou is neither 
arbitrary nor capricious, but a sound judicial 
discretioo regulated by the established prin¬ 
ciples of equity. The circumetances stated in 
s. 22 are illustrative and not exhaustive. A 
contract which, although not illegal, is dein- 
mental to the public welfare, should not be 
enforced in equity. The relief lies iu tbe dis¬ 
cretion of tbe Court only in so far as it must 
nece.ssarily judge whether, under the oiroum- 
stances of the case, tbe contract is or is not an 
equitable cue ; but if it is determined that the 
coutract is lair and reasouable, and that tbe 
couduct of the plaintiff has not been unooneoi- 
entious, there is no room for the application of 
judicial discretion. Qa.J Eumar GhaND v. 
Lachuan Ram, lO Ind. Cas. 503. 

(50) — Suit for specific performances of con¬ 
tract—Damages—Jartsdietton of High Court- 
Court of Equity tn England—Cause of acMcn, 
statement Of. —In Eugiand, a Court oi Equity 
cau enteriaio a suit foe epeoifio performance of 
a contraoi, and graut specific performance of 
part only, with an award of damages, if neces¬ 
sary, for tbe remainder. The High Courts in 
India have a similar power under the provisions 
of tbe Chatter Aot and Act Vill of 1869. ifsW 
that, in a suit for specific performance of a con¬ 
tract, a statement of tbe terms ot tbe contract 
and the refusal of tbe defendants to perform 
their part of it and of plaintiff’s readiness to do 
his part m it will suffice to iudioate the cause 
ofaotlOQ. UNONTORAM DOSS V. RaMLOCHON 

AITCH. 14 W.R. OJ. IS. 

(51) —Mesne profits—Possession under invalid 
lakheraj claim—Specific performance—Lapse of 
time.—Where defendants who were ordered to 
pay wasilat lot certain lands which they ha 

possessed under an invalid lakheraj claim, enter 

into a oomptomise with tbe plaiutifi, who is 
their zemiodat. and agree that if they defaaiv 
in paying rent, ot if the lands become kbas ot 
the zemindar, ot ate, by any moans whatsoever 
to be alienated, they will point out the lanoa^ 
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OP if (be; fail to do this, will pay daniitges for 
the same, pUintifi may obtalo a decree for 
specific performance, notwicbstaadiag Upse of 
time ftod surrender of the lands. Rajah 
PKOTAP CHUNDER SINGB V. GOOROO Doss 
Roy, V.R. 1864, 76. 

(52)—Ciu. Pro. Code, Act VIII of 1859. n. 192 
—Dicreo for specific performance of contract 
and damages in the alternative—Ascertainment 
of amount of damages a necessary preliminary- 
specific performance—Contract of partnership 
—Grant of injunction restraining partner 
■from excluding co-parlner. — 8. 192, Civ. 
Pro. Code, Act VIII of 1859, applied to cases 
in which, action having been brought for 
damages for breach of contract, the Court, 
with the assent of the plaintiff, decreed, as 
an alternative, that the contract was to be 
speciffcally performed. It was therefore neces¬ 
sary that as a preliminary to such a dscree the 
amount of damages should be ascertained. 
Specific performance is a branch of the jurisdic¬ 
tion of the English Couris of Equity not taken 
from the Roman Law. and its application to 
.partnerships ie gjvarnsdby precisely the same 
rules as those wnich govern it in other trasac- 
tions. The natural remedy foe the breach of an 
agreement to eater into a partnership ia an 
action for damages. There were only two 
classes of cases in which the specific performance 
of euohan agreement had been granted First, 
where the parties had agreed to execute soxe 
formal instrument which would have conferred 
eights which would not have existed unless 
it bad been executed ; secondly, where there 
had been an agreement which had come to an 
end, to carry on a joint adventure and the 
decree that the agreement was a valid agree¬ 
ment, prefaced by the declaration that the 
contract ought to have been specifi'.:ally 
performed, was made merely as the fiaodation 
of a decree for ao account. In decreeing specific 
performance, the Court has always to consider 
whether it can eaforoe the whole of the agree¬ 
ment, and where it cannot do so, this peculiar 
teliol will always bs rafmod. Plaintiff sued 
the defendants to compel specific performance 
of an agreement by which the parties contracted 
to work ID partnership an Abkan farm of cer¬ 
tain taluk} for a certain number of years. Some 
time after the date of the said agreement, in 
ooDseguenoa of a default (for which none of the 
parlies were to blame) in regard to the payment 
of the deposit money for a talnk, the farm of 
that taluk was re-sold by the Collector and pur¬ 
chased by the seoood defendant, one of the con- 
traoting partners in the agreement. The first 
dafendaob oontoeded that the artraement bad 
beonoanoelted by the re-aale by the Collector and 
oonsegueotly there bad never been a partnership 
between the plaintiff, the second defendant and 
hioiBelf. Bold that the plaintiff was equitably 
entitled to an injunotioa to restrain the first 
^ofendant from doing anything to exclude the 
plaintiff, from participating in the oontraot 
nnd benefits ol the partnenhip under the agree- 
SlIBkt ViSDOAOBALA NATTAN v. BAUASAUI 


specific Performance—confinued. 

Nayakan. I H H.c. 84t. [R., 32 M. 76 = 19 

M.L.J. 10 = 1 Ind. Cas. 384 = 4 M.L-T. 456.] 

(53)—Ctu Pro. Code, s. 375—Trons/er of 
Property Act, s 83.—Where a sum of money 
is deposited in Court under s. 83, Transfer of 
Property Act, by the vendee of the mortgagor, 
and the mortgagee raises objections, which 
however, are subsequently withdrawn in 
pursuance of a compromise, the mortgagee is 
nob precluded from enforcing the terms of the 
compromise by the fact that those te^ms were 
not brought to the knowledge of the Court 
T.ATAYYA V. PiCHAYyA, 13 M 316. 

{oi)—Suit to recover money under a contract 

isasuif for—No claim for damages for breach 
of contract ~ Jurisdiction of Small Cause Court. 
—The defendant agreed to pay to the plaintiff 
Rs- 60. upon which the latter wa-? to iran.sfeT 4 
pattabs t? the former. He subsequently failed 
to so pay the money and take a transfer, as 
agreed upon. The plaintiff then brought a 
suit to recover the sum due under the contract. 
Beld, that the suit as tbue brought, is one, 
for specific performance of tbe contract, noth¬ 
ing being said about damages for breach of 
contract, and that the Small Cause Court had 
therefore no juri.siicbioo to try the suit. 
NARIOIRI VKICUASALINGMU V. SUTHAPALLY 
SATHIRA'ZU, 5 M L.T. 296. {28 B. I, D.) 

(55) —Partition deed partly acted upon—Suit 
to enforce rights as previously ■ existing .— 
Where a partition dael is admitted and it has 
been acted uoon as to one of the parties, and it 
ie shown that if anything has been left 
incomplete this is not owing to the defendant’s 
unwillingness, but owing to tbe plaintiff’s 
neglect, and sbe asserted nothing -against the 
deed in the way of undue influence, tbe plaint¬ 
iff’s right is not to treat tbe partition deed as a 
nullity and to sue for her rights as they existed 
previously, but a right to enforce performance. 
MUSST. BHOWANEE KOONWEIt v. Tfl.tKOOR 
Dass, 2 Agra 277. 

(5Q) —Reg. XIX of \^\.^ —Application by pul- 
teedars for butwarrah-Breach of stipulation 
at lime of butwarrah —Swil for specific perform¬ 
ance-jurisdiction — Ciuif Court.— At the 
time when the putteedars in this case applied 
for a butwarrah under Reg. XIX of 1814. it 
was stipulated by an agreement, between tbe 
putteedars of a seven anna aod a six anna share, 
that, in the event of a certain village falling by 
division wholly to either of those putteedars, 
(hey would re-uoitcaod bold the 13 annas share 
joint as heretofore. One of the parties having 
resiled from the agreement, tbe oiher party 
brought this suit in tbe Civil Court for specific 
perfoimacce. B^ld that plaintiffs were entitled 
tosuefor apecific performance, and that such 
a suit would lie only in a Civil Court. It was 
objected (bat the agreement cannot be enforced, 
inasmuch as there was no consideration, and 
it was never acted upon. But it was held that 
although DO money consideration was men¬ 
tioned in the agreement, that could not by 
itself bar tbe agreement being enforced, inas- 
much as tbe parties had ewaived all objections 
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with ri^ference to the particular village aped- 
Tied or any other falling wholly or in part to 
their respective shares, and bad agreed that, 
however the butwarrah might turn out, they 
would, as between themselves, re-uoite. NUCK* 
CHAD Singh v. Hunooman Dutt Singh, 
10 W R. 69. 

{bl\—Specific‘;ferformance—Ccntract to build 
dwelling-house—Sale of land — Vendor's suc¬ 
cessor tailing to act — Ekrarnama, construction 
of — Indian contracts, construction o/.—The con¬ 
tracts of the people of India should be liberally 
construed. The fcrm of expression, the 
literal sense, is not to be so much regarded as 
the real meaning of the parties which the tran¬ 
saction discloses. Aceriain property was sold 
by the mother of the plaintiQ to the father of 
the defendant, a near relation. On the same 
date, (he purchaser entered into an agreement 
to re-sell the property to the plaintiff cn the 
following terms : "1 do therefore hereby exe¬ 

cute this eArrar and agree that, if you erect a 
family dwclIiDg-bousc on the said land within 
10 years from tbi.s day, then 1 would execute a 
deed of absolute sale in your favour in respect 
of the said land, etc., on receiving from you 
the said consideration...And I, my heirs or re¬ 
presentatives in succession, shall never be 
competent, to raise any objection to the same, 
and, if we do so. then you shall be competent, 
by depositing in the proper Court the said con¬ 
sideration money, tc get a kobala executed 
through the Court and take possession of the 
said land. ” Within the 10 years, the plaintiff 
endeavoured to secure the benefft of that con¬ 
tract, but bis endeavours were resisted by the 
defendant Beld, that the condition of build¬ 
ing a dwelling-house was one which required 
the concurrence of the vendor or bis successors : 
that, when the vendor’s successors failed to act 
up to that common agreement, the condition 
of buildiug was made impossible of perform¬ 
ance by them, and that the case fell within 
the latter part of the contract which described 
the relations of the parties, in case an objection 
was made to the performance of the contract by 
the vendor. That, as tbe consideration-money 
was deposited in Court, the plaintiff was en¬ 
titled to a decree for specific performance of the 
contract of sale. Narain v. MOHENDRA, 13 
C.L J. 332 = 14 Ind. Cas. 820. 

(50)— Right of stranger to demand perform¬ 
ance —Cestui que trust.—Ordinarily, a stranger 
to the contract cannot demand performance. 
But a person, beneficially entitled under the 
contract (i.e.) a cestui que trust, although he 
was no party to it, may enforce the obliga¬ 
tion arising under it. SUBENDRO KesHUB 
Roy V. DOOROA SOONDARY DOSSER, 19 C. 
513 = 19 I. A. 108, P.C. = 6 Sar. 150. 

{5d)-—Specific performance, suit /or—Posses¬ 
sion, whether can be claimed — Agreement to 
finance litigation and get conveyance upon pay¬ 
ment of certain sum—Litigation successful in first 
Court—Litigation compromised in appeal by 
defendant with knowledge of agreemeni—Suit 
for specific performance, if should be decreed.— 


Spacifle Performance—conftnued. 

Defendant No. 1 brought a suit for recovery of 
possession of oertaiu property against defend¬ 
ants Nos. 2 and 3. During the pendenoy of 
that suit, tbe present plaintiff entered into an 
agreement with defendant No, 1 to the effect 
that he would finance the litigation and that 
the defendant No. 1 upon receiot of Rs- 2,000^ 
would execute a conveyance of the property to 
the present plaintiff. The suit was successful 
in the primary Court, but on appeal a oompto- 
mise decree was made by which the decree of 
the first Court was set aside. Tbe defendants 
Nos. 2 and 3 obtained the assent of defendant 
No. 1 to that compromise by paying him 
Rs. 1,500. The defendants Nos. 2 and 3, at tbe 
time of the compromise decree, were aware of 
tbe agreement between tbe present plaintiff 
and the defendant No. 1. The plaintiff sued 
for a declaration that the compromise decree 
was fraudulent and collusive and did not affect 
his rights and for specific performance of the 
agreement between himself and defendant 
No. 1: Held, (1) that the propriety of an agree¬ 
ment of this nature could bo questioned only by 
the parties thereto. (12 C.W.N. 393=35 0.420= 
lOBom.L R. 230=7 C.L J. 335 = 6 A.L J,184= 
18 M.L.J. 100 = 3 JI.L.T. 344 = 14 Bur.L-R. 
49, P.C., 27 A. 271 =9 C.W.N. 477 = 1.5 M.L.J. 
197 = 32 I.A. 113, P.C.. 2 Ind. Cas. 385 = 14 0. 
W.N. 191. Ref.); (2) that the principle that a 
decree by consent was operative between the 
parties so long as it was not set aside in a pro¬ 
per judicial proceeding, in tbe same manner as 
if it were a decree upon contest, could not be 
applied to tbe prejudice of a stranger to the 
decree ; (3) that tbe plaintiff was entitled to 
show that tbe decree was fraudulent and ootlu- 
sive and does not affect his legal rights; (4) 
that a decree for specific performance ought to 
be made in favour of the plaiutiil against all 
tbe defendants who should execute a couvey- 
ance and Rs. 2,000 should be deposited to 
their credit ; (5) that a prayer for possession 
might be coupled with a prayer forspeoifio per- 
forra.aoco. Pateh Chand v. Narsingh Das, 
16Ind. Cas. 938. (14 O.L.J. 159=11 Ind. Cas. 
228, F.) 

(60)— Mortgage-Agree^nent to convey mortgaged 
property in case of default—Contract for saU— 
Suff for speci^c performance—First and second 
mortgagees—Act I of 1877, s. 27 (6). — A bona 
hypothecating immoveable property, in which 
the obligor agrees that, on default of payment 
of the money by the appointed date, he would 
execute a conveyance of such property, and 
that, if he failed to do so, the obligee might sue 
to get a conveyance executed, is not a deed of 
conditional sale, and it would nob be necessary 
for the obligee under it to take proceedings to 
foreclose the mortgage; its terms amount to no 
mote than an ordinary contract to do a 
cular act at a time appointed, of which apecifio 
performance may be enforced by the promise. 
Where, under the above circumstances, a prior 
mortgagee sues tbe mortgagor and a subsequent 
mortgagee or a purchaser in execution of a 
decree obtained on the subsequent mortgage for 
specific performance of a contract for sale 
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flontaiacd ia the prior mortgage, it is doubtful 
whether it is compeient to the latter (even on 
the assumption that he bad oo ootioe of the 
agreement (or bale), to claim, under s. 27 {(>) of 
the Specific Relief Act, that specific perform¬ 
ance of the agreement should not be granted; 
for the contest in such a case really lies between 
a prior and a subseQuent lien created upon the 
same property which has passed to the transferee 
under a sale in execution of a decree for enforce¬ 
ment of the subsequent lien. Badri Prasad 
V. Daulat Ram, 3 A. 706*A.W.N. 1881, 61. 
[R,. U.B.R. 1897-1901, Vol. II, 573.] 

(61)—Spectre pcr/onnoncc ofconlract, suit /or 
— Execution of agreement denied—Proo} of 
agreement—Gonststency with proved facts and 
ccnducl 0 / the parties—Onerous bargain, but not 
uticonicionable — i'raud or - mtsrepreseutalioH 
absent—Court's duty to grant specific perform¬ 
ance. —The defendant on the 30th September 
1905 drew five bills for Rs. lO.OOOeach payable 
at three months after dale in favour of the 
plaintiff who endorsed them over to the Bank 
of Bengal to enable the defendant to obtain 
Rs. 50,000 from the Bank. Por this accommo¬ 
dation defendant was to pay plaiutiS interest 
at 6 per cent, on the amount of the bills. The 
defendant further executed, as security for 
the money which be received from the Sank, a 
mortgage of certain lands which be hoped to 
sell for much above a lakb of rupees. Being 
unable to meet the bills when they fell due on 
the 2nd January 1906 or the interest due 
thereout he entered into a further arraogemeut 
with the plaintiff, under which the bills wore 
renewed on 3cd January 1906. for a farther 
term of three months on the samo terms, 
the defendant executing a promissory note 
for the interest paid by the plaintiff to 
the Bank and the interest due by the 
defendant to the plaintiff. Dofeodaot failed 
to meet the bills or the interest on 6th 
June 1906, the due date, and the plaintiff’s 
oaso was that, iu consideration of plaintiff 
agr^ing to renew the bills for a further period 
of three months, the defendant signed a lector 
sent to him by the plaintiff whereby be agreed 
to convey the land mortgaged to the plaintiff 
for one lalffa, should he fail to meet the interest 
due on the bills a third time. The defendant 
having so (ailed, plaiutiff brought this suit for 
sptciflo performance and in the alternative for 
damages. The defendant denied that ho signed 
this last Bgreemeot and suggested that there 
was another arrangement according to which 
plaintiff consented to wait for six months for 
bi8 interest (whioh the evidence showed ho had 
been demanding all the time) with a right of 
pre-emption at an indefinite price far above one 
lakh of rupees whioh the defeodanc knew was 
the plaintiff's limit. Held, that, to dealing 
with a ease of this kind, in which the par¬ 
ties ace at issue on a vital qnestion of faot, 
the safe principle is to ooneidec which story 
fits in with the admitted oiccumstances; 
Tbtk the defendant's story could not be be¬ 
lieved without ovatlooktog the faot that the 
Whole ^oeatioa of the renewal of the bills was 
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involved in whatever arrangement was arrived 
at on 4th April 1906, and that neither the con- 
.duct of the defendant nor the acts of the 
plaintiff were consistent with the SrcADgemeot 
alleged by the defendant but appeared to be in 
accord with the agreement as alleged by the 
plaintiff; that in the absence of any evidence 
of fraud or misrepresentation on the part of ihe 
plaintiff which induced the defendant to enter 
into the contract, the Court would not be 
justified in refusing to make a decree for speci¬ 
fic performance : that the contract, though, 
onerous was not uucouscionable, and it would 
be difficult to say in the circumstances disclosed 
that the plaintiff took animpreper advantage 
of bis position or the difficulties of the defen¬ 
dant. G.W. Davis v. Maung Shwe Go, 15- 
C.W N.934. P.C. 

Agreement between husband and wife 
—Separate property of wife—Agreement in 
English form, specific, perfonnay.ee c/—Conceal¬ 
ment of fact. —Case where tbeir Lordships of the 
Judicial Cnmmitteeof the Privy Council decreed 
specific performance of an agreement in the 
Koglish form, made between husband and 
wife (Armenian Christians) in the nature of a 
family compromise, respecting the wife’s 
separate property. The wife alleged that 
property purchased by the husband bad been 
concealed by him from bee when sbe executed 
the agreement; held, in the circumstsaces, 
that that fact, if proved, was not sumcient to 
entitle the wife to treat the agreement as a 

nullity. Gregory v. Cochuanb, 8 M.I.A. 
275 = 1 Sar. 779. 

{63)—Sped fix performance-Plaintiff to carry 
out material part of agreement-• Variation of writ¬ 
ten agreement by parol evidence. —A party who 
comes into Court to ask for the specific execu¬ 
tion of an agreement must show that he is 
willing and able to carry it out iu all its mate¬ 
rial parts so far as he bad himself stipulated 
for, and also that no act of bis own in relation 
to the agreement has iu any material degree 
damnified his opponent. And he cannot bo 
allowed to select one stipulation for breach aod 
another for performance. He must be pre¬ 
pared to carry out in its entirety his owa 
pact of the coutract before be can call upon his 
adversary, through tho instrumentality of the 
Court, to specifically execute the latter portion 
of the agreement. In resisting specific perform¬ 
ance of an agreement, it is competent to tho 
defendant to show by oral evidence that the 
real intention of the parties to the agreement 
has not been correctly expressed in the written 
dooumeut. VISHVANATH AT-MARAM V. Bapu 
NARAYAN, 1 B.H.C, 262. 

(64)— Contract suit to enforce—Conditions. 

—Wheto plaintiff did not act up to the original 
terms of a contract and broke it, the defendant 
was not bound to deliver over or ratify the 
document which it was contended should be 
executed between them. RAM TUNOO KOON- 
DOO V. MUDLICKA DOSSEE. 14 W.R. 388. 

(66)—Speci^c performance of contract, when 
enforceable ,—Speoifio performance can be en¬ 
forced only when there is a completed and final 
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contract between the parties and binding on the 
defendant. Where a deed was executed foe the 
sale of certain immoveable properties, but at- 
tbe same time it was found that certain terms 
and conditions had been arranged between tbe 
parties for embodiment in a formil sale-deed, 
and that it was only upon these termi and coa- 
ditions that the defendant was prepared to 
complete tbe transaction, and thas these terms 
and conditions were intentionally and fraudu¬ 
lently omitted from the sale document execut¬ 
ed by the defouJant, hell that specihe perform¬ 
ance of tbe sale cannot be enforced- BAKU 
Mal V. Dhum 81NOH. A.W.N. 1884, 161. 

(66) —Breach of contract—Liquidated dam¬ 
ages — Penalty—Specific performance—Plead ■ 
ings.-li an indenture or memorandum ot agree¬ 
ment contains covcoaots or promises for the per¬ 
formance of various acts and duties, and then 
provides for tbe payment of oue large sum by 
way of compensation in case of tbe non-per¬ 
formance ot all or of any one of the things 
stipulated to be done, and tbe damages in every 
case of non performance are aitogether uncertain 
and incapable of accurate valuation, the sum 
agreed to be paid will be treated as liquidated 
damages, and not as a penalty. A plaintiff 
who sues foe damages and is entitled to them, 
cannot be likewise entitled to specific perform¬ 
ance or to an injunction against tbe further 
breach of the agreement. The defendant in a 
suit (ot breach of contract can plead, without 
being obliged to bring a fresh suit, that tbe 
plaintiff,being tbe first to break tbe agreement, 
cannot now sue foe damages for something 
subsequently done by the defendant in contra¬ 
vention of it. MOSSAMAT ASURUFOONISSA 
begum v. STEWART, 7 W.R. 303. 

(67) — Contract for purchase — Subsequent 
mortgage by vendor--Suit tor—by vendor — Lega¬ 
lity of objection by vendee on ground of subsequent 
mortgage .—Plaintiff sued (or specific perform¬ 
ance of a contract to purchase land. Defend¬ 
ant took tbe objection, among others, that, 
after the contract bad been entered into, plaint¬ 
iff bad created an incumbrance by way of 
mortgage of the land in question together with 
other property The lower Court dismissed the 
suit, holding that, by having created tbe said 
mortgage subsequent to the contract, plaintiff 
had rendered himself incapable of conveying the 
land free from incumbrances, that bis case falls 
under cl. (6) of s. 24 of tbe Specifis Relief Act 
and that specific performance could not. there¬ 
fore, be “ enforced in his favour.” Held, revers¬ 
ing tbe lower Court’s decree, the incumbrance 
does not afford an objection to tbe title, but is 
a matter of oonveyanoeonly. Therefore, though, 
if the plaintiff had sold away the property out¬ 
right and thus disabled himself from perform¬ 
ing his part of the contract, his suit for 
specific performance would have been tightly 
dismissed, yet, as in this case, he had created 
only a mortgage of tbe land, he is entitled, be¬ 
fore bis suit for specific performance can be dis¬ 
missed, to be allowed an opportunity to show 
that be was able to convey a title free from 
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incumbrances. MeghrajMabwari vv ORUNI 
Lal Marwari, 1 N.L.R. 190. 

(68) —Contract of sale—Specific per/ormdnce— 
Covenant for title. —Under ordinary oirodm- 
stances. it is an accepted principle of law that 
“in every contract for the sale of land, a con¬ 
dition is implied for a good title, and tbe failure 
to maotion it does not necessarily render such 
contract incomplete-” And the Court will carry 
into effect a contract framed in general 
terms, where the law will supply the details. 
But where the vendee is fully aware of the 
precise character of the rights possessed by tbe 
vendor in the property contracted to be sold, 
and the vendor has undertaken to sell only bis 
rights and interests whatever they might be, 
and where tbe vendee was also aware of tbe fact 
that other persons-besides the vendor bad inter¬ 
ests in tbe property, tbe Court will not decree 
that the vender should give a covenant for 
good title. BiNDESHUl PRASAD V. JAIBAM, 
A.W.N. 1884, 169. 

(69) -Specific performance — Sale—Payment 
of purchase-money —Rescission of contract. ~ 
Plaintiff agreed to purchase certain property 
belonging to the first defendant, paid a portion 
of tbe price to him and s^nt the balance to his 
brother who misippropriated it. The first 
defendant sold the property to the second 
defendant. Now the plaintiff sued the vendor 
and tbe purchaser for specific performance. 
Held that the brother’s misappropriation of 
the money intended for tbe vendor did not 
relieve the plaintiff of the obligation of payment. 
There was nothing which attached fraud to the 
vendor or vendee as against the plaintiff. The 
vendor was at liberty to consider the agreement 
for sale at an end when be found the plaintiff 
not ready to fulfil the condition of payment of 
the purohise money. TAFAZZUL HUSAIN v. 
ALi Husain, A.W.N. 1863,146. 

(70) -Specific Relief Act (I of 1877), s. 36- 
Vendor and vendee —“ Title free from reasonable 
doubt,” meaning of—Effect of plainUff'e failwe 
to show title — Vendor deriving title through will 
of former owner—Four days' notice given to 
vendor to produce and pj-ove will, if su^cienl to 
entitle vendee to rescind conlraclof sdle—Clause 
in contract requiring vendor to hand over deeds 
relating to property. Construction of—Good UM 
must be shown by vendor.—Oa a contract by 
the plaintiff to sell land to defendant, the 
former cannot obtain spaoifio performance 
unless he is able to give the latter a good title, 

a " title free from reasonable doubt,” 
in the absence of any special contraot tha 
plaintiff should show only such title as he 
give, the general law laid down in s. W of the 
Act must prevail, [fi., 31 B. 827 ; D., 

828.] On tbe dismissal of a suit foe speom 
performance for the reason that the defendan 
could not be requited to carry out the con»r 
of sale, as the plaintiff failed to show a go 
title to the property, the defendant was b_ 
entitled to the return of the earnest money 
bad given and to have a lien for 
Queore : —Where a vendee dsoertaioed that ibv 
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title to property sold to him was derived 
through the will of a former owner which had 
not been proved, held that it was doubtful 
whether a notice given by the vendee to the 
vendor to produce the will aud give satisfac¬ 
tory proof of its being the last will of the said 
owuec within four days, would be a reasonable 
notice so as to eatitle the vendee afterwards to 
rescind the contract. A contract of sale pro¬ 
vided as follows :—" At the time of the execu¬ 
tion of the deed of sale, you (the vendor) ace 
duly to give us (the purchasers), the title deeds, 
vouchers aad bills, whatever there may be cala- 
tiog to the said pcopecty." Beld that this 
clause referred to whatever dooumeuts of title 
were required, under the terms of the contract 
or under the general law, to be banded over by 
the plalnlifi to the defendant at the execution 
of the deed of sale. Where the words were 
coupled with the clause at the end of the bar¬ 
gain paper, providing that within two months 
the vendor is ** duly to have everything clear¬ 
ed,” held that the oontract or covenant for 
the title made by the vendor with the pur¬ 
chaser was really a contract that there was no 
claim to the property ; and that the vendor can¬ 
not obtain epeoifio performance of the contract 
by showing only such title as be could give. 
In the present case, plaiotifi sued for specific 
pecfocmanoe of a conicaot of sale. By an agree¬ 
ment in 1888, defendant purchased' a certain 
house in Bombay from the platutiSfocRs.fi.OOO 
and it was provided therein that, at the 
time of the execution of the sale-deed which 
was fixed at two months from the date of this 
agreement, the plaiotiS should band over to* 
the defendant “ the title-deeds, vouchers and 
bills, whatever there may be relating to the 
said property ” and also that within this time 
of two months, “ we are to have everything 
cleared.” In 1890, plaintifi filed this suit for 
specific performance and the defendant con¬ 
tended that the plaintiff bad failed to show 
good title to the property. The faots were as 
follows N, the original owner of the property, 
mortgaged it to V in 1680.' Then, in lb82. N 
and his mortgagee V sold it to 0; but this deed 
toixs not registered. However 0 entered into 
possession eomshow and reiained tbe property 
till 1866. N died in 1883, but he left a will in 
1888, by which ha bequeathed bis property to 
the said V and appointed him his executor. 
Bo probate of the will had been obtained. In 
1886, 0 sold tbe property to H, and a deed of 
conveyance was duly exeented by C, in which 
V also joined as a conveying party, both in bis 
own right and at exeevtor of B'e loill, H sold 
the property to the present plaintiff. The 
question was whether, nnder the aforesaid 
oicoamstanoes, tbe plaintifi had a good title to 
give to the defendants. Held that the title 
■hown by the plaintifi was not ago^ title. In 
oonseqoeaoe of the non-iegietration of the deed 
^ 1883, the equity of z^emption of the pro- 
potty was not conveyed by it to C, bat remained 
lii N np to the time of bit death. On hit 
tetti, it passed to bis .executor V, and it was 
that onlMs Y Joined as sxooator in tbe 
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conveyance, 0 could not give a complete title- 
to H in 1885, i.e., the plaintifi must show not 
only that V did convey, but also that he had a 
right to convey the equity of redemption to H 
By 8. 187 of the Indian Succession Act X of 
1865, the only mode of proving this ia by the 
probate of N's Will, ana this admittedly had 
never been obtained. This was tbe flaw io the 
plaintifi'a title of which the defendant com¬ 
plained. Supposing an heir of N were to sue 
the person in possession to redeem tbe propertv 
from the mortgage of 1880. the defendant in 
such a suit would have no defence as against 
tbe heir, unless he could prove that be had 
acquired tbe equity of redemption. This 
however, he could not do, unless he proved 
that V as N’s executor, bad conveyed the 
equity of redemption to his predecessor in title 
For this purpose, under s. 187 of tbe Succession 
Act. 1865, probate would be necessary, and 
he would consequently be obliged to ’prove 
the will and pay duty upon all the property 
included in it. That would be a liaoiljty 
which the Court oould not impose upon a 
defendant resisting specific performance of a 
contract like this, but that would be the efieot 
of giving tbe plaintifi tbe decree prayed for in 
bis plaint. The suit was. therefore, aiemiseed. 
Hajbe Mahomed Metha v. Musaji EstJi 
15 B.657. 

(71)—Conlracf to sell not registered’-Boaa 
fide purchase—Valuable consideration ^ Bo 

notice of prior contract^E(^ect^Sale to third 
party^Specific performance—Act XIX of 1843, 
—Tbe defendant agreed to sell certain property 
to the plaintiff on payment of a certain sum at 
a future time. Instead of carrying out his 
bargain the defendant sold the property to 
Then the plaintiff sued for the specific perform¬ 
ance of tbe oontraot of sale. It was contended 
that tbe deed of sale to C was registered whilst 

the contract in favour of the plaintiff was not 

registered, and therefore under Act XIX of 
1643 the former was entitled to precedence 
over tbe latter. Held that Act XIX of 1843 
refers to deeds of sale or gift of land; but the 
deed propounded by the plaintiff was merely a 
contract to sell land at some future time. The 
want of registration, therefore, of tbe first deed 
to tbe plaintiff was no bar per se, to his pre¬ 
ferential claim. If Ccan prove that he bought 
the share in good faith for valuable considera¬ 
tion, without notice, his possessiou cannot be 
disturbed io consequence of the defendant’s 
non-fnlfilment of hie contract with tbe plaint¬ 
iff. Tbe only remedy for the plaintiff in that 
case would be an action for damages. Ram- 
TONOO SUBHAH SiBOAB V. QOUB OBUNDEB 
8UBMAH BIBCAB, 3 W.R. 6i, [F., 7 W.B. 463 • 
R.. 6 W.R. 234, 7 W.R. 142. 4 B. 126, P.B.] 

Specific Performance-Prior sale-deed not 
registered—Subsequent bona fide purchase under 
Titered deed—JHemedy open to prior purohas- 
er. — Where property wae putohased by a 
person by means of a registered sale-deed bona 
fide and in ignorance of tbe exutence of a prioc 
na registered deed of tale, the prior poxobaMt can- 
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not seek bis remedy against the executants by a 
suitr for specific performance of the contract, but 
must sue them for damages only. NUND KIS- 
HORE LALL V. MOHUN LALL, 22 W.R. 164. 

(73)— Conlracl—Specific performance of part 
of contract — Sale. —In a suit under an agree¬ 
ment by the defendant to recover possession of 
one half of a patni taluk and to get a convey¬ 
ance executed therefor in plaintifi’s favour, 
where the defendants’ share was found to be at 
most one-fourth and plaintiff could therefore, 
get one-eighth share only, it was held that, even 
if the agveoment were binding on the defendant, 
the Court could not compel such partial 
performance which was all that could take 
place. NUFFUR CHUNDEU CHUNDER V. 
KHOODEEBAM PORAMANICK, 24 W.R. 434. 


(74)— Contract of sale—Right to demand 
warrant of title.—The plaintiff sued for specific 
performance of a contract of sale, and prayed 
that a judgment might be passed ordering the 
defendant to execute and get registered a sale- 
deed in favour of the plaintiff in respect of the 
property claimed, by entering a guarantee of 
good title. He bad withheld payment of the 
purchase-money beyond the stipulated time, 
insisting on a warranty of title being given. 
Held, that the contract of sale did not give the 
plaintiff a tight to demand warrantee of title, 
that there was no proper excuse for his delay 
in the payment of the purchase-money, and 
that a decree for specific performance could not 
therefore be passed. BiNDESHRI PRASAD v. 
Mahant Jairam Gia. 9 A. 709, P.C. —14 
I. A. 173*5 Sar. 61. 


{ 15 )—Contract to sell land at a (air valuation. 

_^ contract to sell land at a fait valuation will 

be specifically enforced by a Court when there 
is no difficulty in ascertaining, by the usual 
means, what a fair valuation would be. But 
it is otherwise if, on account of the peculiar 
character of the property, as when the land 
contains coal or valuable minerals, the ordi¬ 
nary methods would not help the Court m 
arriving at a proper determination of the 
value which must, in each a case, greatly 
depend upon guess and speculation. In such 
a case, the Court cannot grant specific perfor¬ 
mance. THE NEW BEERBOOM COAL OO. 
V. BHULOKAM MAHATA, 5 C. 175 — 2 L.L.K. 
268. 

(iQ)—Agreement to sell land by guar<Han of 
minor contingent upon leave of Court—Specific 
performance—Specidc Belief Act, 1877, s. 26. 
—Where an agreement to sell certain land 
belonging to certain minors, for a fixed price, 
entered into on their behalf by their certificat¬ 
ed guardian, was made contingent upon the 
leave of the Court, but the permission was 
granted for a higher price, held that as the 
contract as it stood was never a complete con¬ 
tract at any time as it was contingent upon 
the leave of the Court, and as such leave did 
not extend to the whole contract as agreed 
upon between the parties, the contract could 


Specific Performance— continued, 

not be specifically enforced, and s. 26, Specific 
Belief Act, did not apply. Narain Pattbo 

V. aukboy Narain Manna, 12 C. 152. 

(77)— S. 18, Act XL of 1858—S, 31. Act Vin 
of 1890 {Quardianand Wards)—SpecijU perfor- 
mance of voidable contracts. —A contract, so 
long as it is voidable, cannot be specifically en¬ 
forced. As it is open to an infant, on attain¬ 
ing majority to question the transaction made 
by his guardian, a decree for specific perform¬ 
ance cannot, or at all events, should not, 
be made against him while an infant. The 
jurisdiction to decree specific performance is 
discretionary, although the discretion must be 
judicially exercised. No Court would, even if 
it could, make a decree for the specific perform¬ 
ance of a contract affecting an infant, unless 
the contract was shown to be for the infant's 
benefit. JUGAL KiSHORI CHOWDHURANI V. 
ANUNDA LAL CHOW'DHUBI. 22 C. 549. (5 C. 
363, R.) [J*., 26 B. 326*3 Bom. L.R. 898 ; 

R..i Bom. L.R. 587, 11 C.W.N. 34*34 C. 
163 = 4 C.L.J, 431 = 1 M.L.T. 360 ; Cons.. 110. 

W. N. 207.J 


(78)— Contract for sale by mother as guardian 
of infant son,incapable of performance byinfant’s 
death —Speci^c Relief Act (I 0/1877), s. 18— 
Transfer of Property Act (IV of 1682),$. 43.-— 
The defendant, as the mother and guardian of 
her infant son, contracted to sell a piece of land 
to the plaintiff,undertaking to take out a certifi¬ 
cate of guardianship and permission to sell from 
the District Oudge, within five months. The 
agreement further provided for the refund of the 
earnest money in case of the defendant’s failure 
to obtain the necessary permission. The infant 
son died within the five months, before the cer¬ 
tificate could be applied for, the defendant suc¬ 
ceeded to the property by right of heirship and 
refused to sell cheproperty. In a suit for specific 
performance of the contract, held, that tboie 
can be no decree against the defendant for speci¬ 
fic performance of the contract for sale. S. 18 
of the Specific Relief Act has no application toa 
case where the defendant does not contract to 
sell the property as if it were his own not does 
s. 43 of the Transfer of Property Act apply to a 
case where there is no erroneous representation 
made by the defendant. RashmONI DASI v. 
SOOR.IA KANATA ROY CHOWDHURY, 2 C.L.J, 
6 = 9 C.W.N. 1019=32 C. 832. 


(79)—Conwpance, registered and delivered, if 
iperaiive—Consideration not paid, effect of“ 
Agreement to sell—Not enforceable — 

—If A executes a conveyance in favour of B V 
wav of mokarari, and the document is registef» 
md delivered, it is operative, even though it« 
iroved that the consideration agreed upon 
lot been paid. Its validity cannot be question- 
id by a third party. A agreed to sell pwper y 
;o X and, subsequently, conveyed it to ^ 
look with notice of the prior oontraot. . 

lained a decree for specific petformanoe 
k, but did not make B patty to smt I a 
ihen sued B to recover possession. 

5 had no enforceable title as against B, b^n» 
bt the date of the institution of the suit, n™ 
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•equitable right had been barred by limitation. 
MaNOOI SlNQH V. SARAT L&I. MAHTO, 4 Q. 

L.J. 334. 

■ (80)—Speci^cper/ormance—2n/a«f— Contracl 
Jot purchase of immoveable properly by guardian 
or manager—Mutuality, want of —Position ond 
powers of guardian and manager, if similar.— 
It is not nithin tbe competence of a manager 
of a minor’s estate or within the competence of 
a guardian of a minor to bind the minor or the 
minor’s estate by a contract for the purchase 
of immoveable property. Tbe minor in such a 
oase not being bound by the contract, there ie 
no mutuality in it, and he cannot on attaining 
majority obtain specific performance of it. (11 
C.W.N. 34, P.C.) QMccre.—Whether the 

position and powers of a manager and those of 
tbe guardian are the same. MiR 8ARWARJAN 

V. Pakhbdddin Mahomed Chowohry, is 

C.W.N. 74. P.C. 

(81)—Afcmier of joint Hindu family governed 
bp Mitakskara— Contract to sell kis own share, 
whether may be specifically enforced—Contract 
to sell one's own and co-sharer’s share—Specific 
performance of kis share, whether may be decreed 
—Bight to damages. —Throe members of a joint 
Hindu family, governed by tbe Mitakshara, 
made a contract with the plaintifi to give him 
a lease in respect of 8 annas-sharc held by 
themselves and their joint brother R. Held. 
that, as the (our brothers were members of a 
joint family governed by the Mitakshara law. 
the three brothers who made the contract bad 
DO definite share before partition and could not 
he compelled to make an alienation which 
would be invalid in law: that, therefore, they 
could not be compelled to execute a lease in 
zespoct of a 6 anoas-sbare in the joint property; 
for such a lease would be invalid and tbe Court 
will not order that to be done which when done 
would be invalid. Where a person ie jointly 
interested in an estate with another person and 
{purports to deal with the entirety, specific per¬ 
formance will not be granted against him as 
to his share, tbe plaintifi’s only remedy being 
by way of damages. JADU Nandan SlNQH 
V. ABDAL RABMAH, 11 lod. Oas. 892 (1695) 1 
-Q. B. 688, 64 L.J.O. B. 441. 14 R. 347. 72 
L. T. 882. 48 W. R. 584, 59 J. P. 279, Bel on.) 

[Si)—Specific performance — Agreement to 
convey land to three persons—One of them 
alone suing for specific performance—Absence of 
right—Contract Act, s. 46.—Where a person 
entered into an agreement with the plaintifi 
and two others to convey certain land, held, 
that the plaintifi alone bad no right to demand 
speoiflo performance of the agreement when the 
other two were not willing to do so. EoRI- 
FALLI BAMIAH v. 8AJJA SUBBIAH, 11 H.L.T. 

1912, 41d»18 lod. Oas 815. 

<24 0. 832, F.) 

{Qi)—Con1raei for sale of house—Agreement 
ioeompiete sdlemthin stipulated time—DefauU 
by purehassr—Extension of time given by seller 
r*-.BAef —Final notice by vendor to venie^ to 
p^chase—Buitfor spseific performance. 


Specific Performance—continued. 

—This was a suit for speeifio petfornnince 
of a contract to sell a bouso under ibc follow¬ 
ing circumstances:—Uuder an agreemtn t, dated 
23-6-18b6, tho defendant underiook to sell tbo 
plaiot houso to the plaintiff and made it a 
condition that tbe sale should be completed 
in 12 days. At tbe time of tbe agreemeni, tho 
house in question was in a dangerous condi¬ 
tion, requiring urgent repairs. The hou.'e bad 
been purchased by tbe dolenclanb ‘r> m X in 
February 1086. Part of the purcLaro-moncy 
only was paid by the defendant and tlie convey¬ 
ance to him had not been completed. The 
object of tbo defendant in rc-selliug the 
bouse to the plaiutifi was to get rid of all res¬ 
ponsibility aud liability to repair. Tbe plaiul- 
ifi having made default in completing tbo sale 
within tho stipulated time, time was extended 
till lOtb August, Tbe plaintill tc(k no steps, 
and a letter of warning v/as sent by the defend¬ 
ant on 24-7-188G to tbe former that, in case the 
sale was not completed within the time extend¬ 
ed (10th August), the agreement of 23rd June 
would be null and void. The plaintifi was 
inactive without taking any steps till after 
tbe expiry of the extended time. The defend¬ 
ant, thereupon, served a notice on the plaiut¬ 
ifi, dated 7-9-1886 calling on hire to carry 
out the agreement of 23-C 1836, and gave 
him 4 days within which to do ibo same. 
Tbe four days expired without tbo plaint¬ 
iff doing anything in rospcct of tho mat¬ 
ter. Thereupon tbo defendant completed hia 
own conveyance from X and repaired tbe 
house at bis cost. Tho prosont suit was there¬ 
upon brought by the plaiutifi enforcing speci¬ 
fic performance of the agreement of 23-6-i88C. 
Held (l) that, considering tbe circumstances 
under which tbo house was contracted to 
be sold to the plaintifi and tbe nature 
of the properly, tbo time stipulated for per¬ 
formance was not " a formal term immaterial 
in tbe contract,'' but wae of the essciico of the 
contract; (2) that tbe extension of time granted 
at tbe request of plaintiff, to tbe lOih August, 
operated only as a waiver to tbo extent of sub¬ 
stituting tbo extended time fur the original time 
and did not efiect a destruction of the essen¬ 
tiality of (hotimo: and (3) that tbo plaintifi was 
not entitled to specific performaoco be having 
taken no steps to complete tbe sale in spite of 
tbe defendant’s letter of 24th July which wae 
a timely warning to him that tbo contract 
would not be kept in suspenso after tho expiry 
of the extended time. With refoteoce to tbe 
contention raised on behalf of tbo plainti/f that 
the defendant’s letter-of 7-9-1686 treat^ the 
contract as subsisting at that time and gave tho 
plaintiff a fresh starting point, tbe defendaut 
having waived under tbe letter all the plaint¬ 
ifi’s previoasdefault, it was Iteld that the letter 
was only a quali^ed and conditional waiver of 
the performance within the stipulated .time, 
tbe conditton being , (bat tbe plaintiff, should 
complete the sale within 4 days. That condi¬ 
tion ;^&ving bean complied with, tbe waiver 
ooold net he i^od oo. Qut^'e —Whether Abe 
4 days' time Hzmted by tbe letter of '7(9-1866 
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viiiii unreasonabie, coasideciog all the oircam- 
sunces of the case, aud assumtag that time 
wi'^ not originally of the essence of the contract? 
H^.u Fakir Mahomed v. Shaik Abdulla, 
12 B. 658. 

(84) —Contract to convey—‘Bom 6de purchas¬ 
er for' value—Specific performance—Specific 
Rchcj Act (I of 1677), s. 27. cl. (6l.—Specific 
perfomance of a contract to convey property 
cannot bo ooforoed against a person who subse¬ 
quently purchased the property in good faith 
and without notice of the prior contract. 
TftAiLOiCYA Nath Bisw.as v. Joykali 
Chovvorain. 11 C L R. 494. 

(85) —Suit lor specific performance-- Unreason¬ 
able delay.—K purchased with his own money 
certain laud for himself and B. He remained 
in sole possession in the hope (hat B would pay 
him his quota of the purchase-money. B, how¬ 
ever, did not do so, aud allowed A to continue 
in possession for 24 years. Held that B, by 
allowing an unreasonably long lime to elapse 
without paying his quota of the purchase- 
money, had precluded himself from claiming 
speciBc performance of the original arrange- 
mout, and under the circumstances, the fact 
that B's name also was entered in the Settle¬ 
ment record would not help him or deprive A 
of the nlea of long delay on the part of B. 
MOTI RAM V. LUCHMAN SiNGH, 106 P. R. 
186S. 

(36) —Agreement between Government and 
Zemindar—Specific performance of one of the 
Where the Government undertook, in 
an agreement with a Zemindar, to retain in its 
own bands the construction of certain khals 
and other things, the Zemindar could not, 
though the Goveromeot would, partly in con¬ 
sideration of the agreement and partly in con¬ 
sideration of its duty, as paramount power, no 
doubt, be desirous of taking all steps necessary 
for the object with a view to the comfort and 
health of the population, seek to compel it by a 
plaint filed in Court to re-esoavate and olear 
the water-passage of a certain hhal, it being 
against the policy of tbe law, even before the 
Specific Relief Act, to enforce specific perform¬ 
ance of such contracts. ChuNDER SEKHUB 
Mookerjee V. THE Collector of midna- 
POKE, 3 C. 484 = 1 C.L.R. 384. 

(97)— Champerty—Suit for specific perform¬ 
ance— mooktear interfering with 
affairs of Hindu family. —An agreement under 
which a Mahomedan mcoA-fear interfering in the 
affairs of a Hindu family advanced money to 
carry on a suit by members of that family to 
eet aside alienations made by their father, on 
the understanding that he was to be entitled to 
the share of the estate recovered from the pur¬ 
chasers in the event of success, savours of 
champerty and a suit by him for specific per¬ 
formance of such Agreement could fibt he ooun- 
tenanoed. SHEIKH ABED HOS8E1N v. XiAiiLA 
SAMSABAN* IS B.L.B, 916. Notd=lS W.R. 
426. [D., 0 B.H.O. 1.) 


Specific Performance—continued. 

(88) —Sfcci^c performance of contract — Con¬ 
tract executed in exercise of power given by wilt 
—Will found false—Enforcement against execu¬ 
tant as heir—Delay in suing, not amounting to- 
waivet, or acquiescence, if bar to relief.—The 
widow of the deceased owner, jointly with 
another who as executor had obtained probate 
of a will alleged to have been left by (he 
deceased, executed an agreement for sale of 
land, tbe widow purporting (hereby to exercise 
a power given by tbe will to asseut to convey¬ 
ances executed by the executor, Tbe probate 
subsequently having been revoked: Held, 
(hat the contract was specifically enforceable 
against tbe widow to the extent of her interest. 
Delay which did not amount to waivet, aban¬ 
donment or acquiescence, aod in no way alter¬ 
ed cbe position of the defendant, did not 
disentitle tbe plaintifi to sue for specific per¬ 
formance, (33 C. 633, F. ; 10 C, 1061, R.) In the 
special circumstances of the case, specific per¬ 
formance of the contract was refused. KbdAB 
Nath Samanta v. Manu Bibi, 16 C W.N. 
247 = 13 Ind. Gas, 879. 

(89) — Of contract—Futile attempts to rescind 
agreement—Right to specific performance— 
Failure of consideration. —It cannot be laid 
down as an abstract proposition that there is 
any necessary incoosistency in a person, who 
has unsuccessfully tried to rescind an agree¬ 
ment, afterwards claiming performance of it. 
In a suit betweeu a person claiming an estate 
by virtue of an alleged adoption and another 
person disputing the truth and validity of such 
adoption, a compromise was entered into, 
whereby the latter admitted tbe adoption and 
agreed to refrain from questioning the (ruth and 
validity of the adoption of the former; the obj^t 
of the former in entering into the oomptomisA 
was to obtain a clear admission of his title to the 
estate from the latter and to secure himself 
from attacks from that quarter. The latter, 
however, contrary to (he terms of the compro¬ 
mise, repudiated the validity of the adoption, 
and tried to rescind the agreement of compro¬ 
mise in a subsequent litigation, but without 
success. The second party claimed, in a subse¬ 
quent suit, to enforce tbe terms of the oompro- 
mise. Held, under the circumstances, that the 
principal consideration for tbe oompromisa 
being an abstention, on the second party’s part, 
from questioning the legality of the ^option' 
of the first party, and there having been a failure 
on the part of the second party to keep up to- 
the terms of the compromise and the oondnot 
of the second party having been at variance 
with, aod having amounted to a subversion of, 
the relation intended to be established by the 
compromise, there was such a failnre of 
oonsidet’ation for the agreement of compromise 
as to disentitle the second party to a specific 
performance of the same. SrISA OHANDBA 

V. Roy Banomali Bai Bahadur. 2 l.L.J. 
31, P C.=8C.W.N. 894 = 81 0. 684 =6 Bow. 
L, R. 901 = 14 M.L.J. 188=311.A. 107=8 San 
677. 

(90) — for recovery of money agreed io be 
paid on a mortgage-debtSpecific performance or 
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contract to lend money—Specific Belief Act (I of 
1677). s. 21, c2. (a).—-The plaiotiff mortgaged 
certain properly to the defendants for Bs. 12,000. 
He reoeWed Bs. 4,000 in cash. Rs. 7.000 
ware Jeft with the defendants to pay ofi a prior 
mortgage and the balance, Rs. 1,000, was to be 
paid to the plaintifi after a month and half. 
This was a salt to recover this sum of Bs. 1,000. 
The defence was that the defendants bad to 
pay Rs. $,400 to the prior mortgagee so that 
instead of tLere being a sum of Rs. 1,000 dne 
to the plaintiS he owed them Rs- 400. Held 
that, it being a contract to lend money, a suit 
for specific performance of such a contraot was 
not maintainable. Held, further, that suoh 
a contract does not create a debt. Mebdi 

ABBAS V. Muhammad fakhr-ud-din. no. 
€.217. (8 0.C. 5. A.W.N, 1908, 106, B.) 

(91) —Cnpuid balance of mortgage.—K Court 
ought not to make a decree for specific perform¬ 
ance of an agreement to lend money on 
mortgage. The proper remedy is to obtain 
compensation or damages for brcaob of contract. 
ANAKARAN KASMIv. SAIDAMADATH AVULLA, 

2H. 79. 

(92) — Suit for specific performance of contract 
—Expiration of stipulated time before decree — 
ffypothecation 6oKd!.*<Whete it wits stipulated in 
a bypoibecatiOD bond that in default of payment 
of interest as agreed, and within a fixed period 
from the date of the bond, the obligee might 
sue for possession of the property hypothecated, 
and default having ocourred, a suit was brought 
for possession within the period mentioned in 
the bond, fiefd that nevertheless a decree for 
poseessioo should not be givon if, before pass* 
ing of decree, such period bad expired, for such 
460106 could not give the obligee possession 
within the period mentioned in the bond. 
BALWANT 81NQH V. GUMANI RAM, 5 A 591» 
A.W.N. 1883, 142. 

(93) —5«it to enforce award—Suit for specific 
performance of contract, — A suit founded on an 
award is not a suit for the specific performance 
of a contraot, any mors than is a suit based 
upon a sale-deed a suit for the specific petlor- 
manoe of the contract of sale, and the mete 
faot that the title of the parties to the property 
had been declared by the award sued on could 
Aob make any difiecenoe. BHBO Narain v. 
BBMIMadho, 23 a. 288 = A.W.N. IfiOl, 83. 
(28 M. 693, F. ; 6 A. 263, 16 A. 3, D.) [F., 16 
O.P.L.R. 116,7 0.0. 869. 33 C. 881^4 C.L. 
J. 162; B., 10 0.0. 218. U.B.R. 1909. Limita¬ 
tion. 9; D., 26 A. 497==A.W.N. 1904, 72.] 

(94) —Suit founded on award not one for 
eptcific performance. —A suit founded on an 
award is not a suit for the specific perlormancA 
of a oontraoc. DALSIHO BRABMAN V. MT. 
6ABABWATI, 15 O.P.L.R. 118. (23 A. 285, 23 
M. 698, F.) 

{96)—Agreement to execute bond after some 
months to secure payment of money—Suit for 
eoomy, withoui suing for specific performance of 
^eement to execute bond—Appeal—Improper 
4(fmitf(8n gf doeument.—Bj an agreement the 


Specific Performance—confimted- 

defendant agreed to pay to the plaintifi witbin. 
six months a sum of Es. 4,000 ; and that, if 
this were not paid within that time, bo would 
give the platntifi a bond for payment of tba 
same with interest at 8 annas pec meQs-'tm .tt 
the end of another six months. The inouey 
was not paid and the bond was not executed. 
After tho lapse of more than 13 montbi^ (mm 
the date of agreement, ho suod foe the .'tmoiint 
with interest. Held that the plaintifi was en¬ 
titled to sue for tho amount with interest, 
without suing for the specific pocformauco of 
the agreement to givo a bond at tiia end of the 
six moQtbs, The improper admission of a 
document is no ground of appeal. RdUTMU- 
NISSA V. MOIIAUED MlRZA. 10 C.L.R. 103. 

(96) — Specific performance —Lease by some of 
several proprietors of a village— Right to enforce 
feosc—Tho plaintjfi sued fr c specific perform¬ 
ance of an alleged contract to gave him a leaso 
of a village. Plaintifi applied by petition to 
the proprietors of tho village for tbo leasoand 
tendered payment in advance, but payment 
was not received. These proprietors, howevar, 
wrote upon the petition their approval by the 
word “munjoor.” Subsequently ono of the 
proprietors, who represented a ceriain share in 
tbe Village, instead cf giving a lease of that 
portion, renewed the old lease of tbo previous 
lessee: field that, under iho above circum¬ 
stances, there was not such a contract, on con¬ 
sideration received, as to make ibis a case 
where a suit for fpccifio performance ratfaet 
than a suit for damages was tbe correct form 
of action. BAL GOHIND MUHTOON V. JlEER 
LUTAPUT HOSSEIN, 7 W.R- 142 

(97) —Contract—Specific performance of cou- 
tract—Contract to lease land—Lessor's lease 
determined by Municipjliiy to whom land be- 
longed—Contract impossible of performance.— 
Plaintiff sued defeodant for specific perform¬ 
ance of a contract to )easo land, for which he 
alleged he nad paid defendant Bs. 500 ns ad¬ 
vance. Defendant pleaded that be was him¬ 
self a lessee under tbe Municipality, who bad 
determined bis lease, and that plaintifi waa 
aware of it. field, that, as tbe contract bad 
become impossible of performance by tbs 
defendant, it could not be specifically enforced. 
T. 8ESRADRI IYENGAR v. 0, KAMANUJA 
Iyengar, 4 lod. Cas. 96»6 M.L.T. 375- 

(98)—Speci/lc performance—Grant of Kut- 
kina poUah to one person—Subsequent grant 
with possession to another —Remedy open to 
first grantee — Damages.—Vfhere a Kutkina 
pottab of certain lands waa granted fiesft 
to a oertain person and subsequently another, 
with potsession, was granted in favour of an¬ 
other person, tbo former was not entitled to 
claim specific performance of tbe contract, bub 
was eokitled only to claim damages for breach 
thereof, unless the latter did not raise any 
objeotioD to bis recovering possession of tbo 
lands. BUJRUNQEE DUTT PATTICK V. 

Shaikh Moorad ali. 22 W.R. 7. 

{99)—Contract—Damages.—TJhete plaintiff 
having agreed to assign to defendants fox la 
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Specific Performaoce—continued. 

consideratioD certaia arrears of reot due to him 
briugs a suit in which ho tenders the kobala of 
as'^igiiment.Hnd claims the ooiisideration money 
with interest, held, that he bad misconceived 
the shape in which his suit was brought ; and 
as his claim is purely for money, be should sue 
fov damages for breach of contract. M''bere, in 
a ioruier suit, brought by the present defendant 
for specific performance of the same contract, 
plaiiiiifi, wbo was defendant (there), resisted 
succCE8luny,aud without qualification.be could 
not afterw'ards treat the contract as subsisting. 
Sheo Pergah Roy v. injore Tewaree, 
21 W.R. 433. 

(100)—La»id required for public purposes— 
ActYl of 1857, s. 3‘2— Correspondence between 
Qover7imeni rjffictr and ovmer of land held to 
create contiaci enforceable at lato—Mayiufactory 
includes well inside. —With reference to the 
acquisition of the defendants’ mill fora public 
purpose, tbeB.B, andC I. Railway, the defend¬ 
ant's letter stating that they bad appointed 
an arbitrator on their behalf was held to create 
a contract of which specific performance could 
not be enforced. Held, further, that the defend¬ 
ants bad. by appointing their arbitrators to 
determine the ocmpensatioo for the land requir¬ 
ed, waived any irregularity in the previous pro- 
ceodings, and precluded themselves from claim¬ 
ing to have the whole manufactory taken 
under s. 32 of Aot VI of 1857, though no pro¬ 
ceedings were takeu in ibe arbitration for 
nearly twelve months subsequently, and the 
defendants bad shortly before such proceedings 
mado such a claim. A well in a mill compound 
wborefrom the mill's engine is supplied with 
water, is part of a manufactory. KhAR 
SiiEDjr NASARvANjr Cama V. The Secre¬ 
tary OP State, 3 B H C.O.G. 97. [B., U 0. 
423.] 

(101)—/or possession based on com 2 >ro- 
mtse — Limitaiion—Adverse possession. —In a 
suit for pcssession based on a compromise be> 
tween the parties in a previous litigation, it was 
oouvonded for the defendants that the suit was 
barred by limitatiou, and adverse possession, 
and that the plaintiff was not entitled to any 
relief, as,under the compromise, ho was entitled 
to the property only so long as bis character as 
lessee had not changed in the meanwhile. 
Steld that the suit was not a suit for speoifio 
performance of a contract of sale : but a suit 
for immoveable property, and would be covered, 
not by art. 113 of the schedule to the Limi¬ 
tation Aot, but by act. 145. Held, fur- : 
tber, that the possession by the defend¬ 
ants at the time when they entered into 
the compromise to deliver over the land to the 
pfaintiff oannot be taken to be hostile to the 
plaintiff, but can only be adverse to him from 
and after the date of the agreement by reason 
of their having refused to carry out that pro¬ 
mise. Held, also, that the agreement could 
not be regarded as personal to the plaintiff in 
his original oharaoter of lessee when the ohae- 
aotbr of his lease had been ^ ohanged, because 


Specific Performance—eonftnued. 

it had been renewed by the superior land¬ 
lord since the first ageeement had been* 
mado between him and the defendants, if 
it was through defendauts’ failure to sur¬ 
render possession that plaintiff was not in pos¬ 
session at the time of the renewal of his lease. 
The zemindar must be taken to have renewed 
on the understanding that it covered the same 
lands that be would have been entitled to bold 
under the previous lease. MR. C. G. D. BBTT& 
V. MAHOMED Ismael Chowdhry, 25 W.R. 
S21. 

(102)—VIII o/ 1859, s- 93— Injuvclion- 
to restrain marriage — Betrothal — Hindu 
law - Specific performance, —8. 93 of the Civ. 
Pro. Code (Act VIII of 1859) was never 
meant to apply to a case where the petitiocor 
applied for an injunction to restrain a Hindu 
widow from giving her minor daughter in mar¬ 
riage to a third party pending the decision of a 
suit brought by the petitiouer to enforce specific 
potformaoce of a contract of marriage made- 
betwoen bis son and the defendant's daughter. 
A Court cannot order specific performance of a 
contract of marriage (the girl not being a party- 
to the suit), or compel the father to carry out a 
marriage with the person to whom the daughter 
had been betrothed. A betrothal is not, accord¬ 
ing to Hindu Law. an actual and complete 
marriage, GUNPUT Narain SINGH v. MUS8A- 
MOT RAJUN KOOER, 24 W.R. 207. 

See U. P. ACT XVII OP 1876, s. 219, ol. (d), 

5 O.C. 140. 

Agreement to lease—Time of commencement 
not fixed—See AGREEMENT, 13 C.W.N- 326= 

6 M.L.T. 368 = 4 Ind. Cas. 85. 

Suit for specific performance of award— 
Assessment of compensation impossible—Sea 
Award, 24 a. 164 = A.W.N. 1901, 208. 

See award, 7 O.C. 369. 

Beoami transfer of property for illegal purpose- 
not oaciied into execution—Contract to sell by 
transferee—Suit for specific performance of. 
oontract—Right of transfer cc to resist suit—Bea 

Benami Transaction—General. 8 M.L.T.. 
244 = 18 M.L.J. 161 = 31 M. 97. 

Suit for—, whether necessary for recovery of 
Cbakcan land on its resumption and transfer 
to zemindar— See Chaeran Land, 13 C.W. 

N. 469=7 O.L.J. 439 = 35 0. 346. 

See Champerty, 150 P.R. 1889. 

Of contract for sale of land—Patties to suit 
for.—See Civ. Pro. Code, 1908, s. 11. 0.1»- 
rr.3.10 (2), 13, O.II, rr.3, 6.7, 0. XIV, r. 1(5)- 

O. XVIII, r. 1, 13 Bom. L.R. 1061. 

Agreement for sale—Vendee put in possession 
subsequently ejected by vendors—Sale not com¬ 
pleted—Suit by vendee for possession and in* 
junction — Similar suit by vendorsSub¬ 
sequent suit by vendee for speoifio performanee' 
—Omission to set up grounds of defence— 
judicafo—See Orv. PRO. CODE 1908, e. Uw 
0. II, E. 2, 24 M. 491=fiO.W.N, 17, P.*©,- 
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Specific Performaace— continued. 

Suit lor, aod possession aj^ainst certified 
purcbaaei—Maintainability— See ClV. PRO. 
CODE. 1908, B. 66, 8 Ind. Cas. 258. 

See CIV. PRO. Code, 1908. 0. I, rr. 8 (2«, 
10 (2K (3), (4), (5). \1. 0. VII, tr. 1. 2. 4, 5, 
6, s. 107 (2), O. XXII. t, 11, 1 L.B.R. 252. 

Cause of action nhetbec same foe suit for 
apecifio perfoimaDce ot contract to recoovey 
land and foe mesne profits— See Civ. Pro. 
CODE. 1908, 0. II. r. 2. 13 C.W.N. 669 = 4 lud. 
Cas. 534. 

Contract to sell—Decree for specific per* 
fotmance—Failure of suit foe possession— 
Subsequent suit for recovery of amount paid— 
See CIV. PRO. CODE, 1908, 0 II. r. 2, 24 M. 
27 = 10 M.L J. 217. 

a 

Dismissal of suit for, of agreement to renew 
kauom—Suit for renewal fees paid on agree- 
meut, not barred —See CiV. PRO. CODE. 1908, 
0. n, r, 2, 27 M. 360. 

Suit for, of contract of sale dismissed— 
Subsequent suit for recovery of money paid as 
part price—See CiV. PRO. CODE, 1909, O. 11, 
t. 2, 8 M.L J. 61. 

Suit foe, of contract (or lease of immoveable 
property is one relating to tbe property—See 
Civ. Pro- Code, i909, 0. xxxix, r. i, 2 
lod. Cas. 266. 

Suit for, of an award— See Crv. PRO. CODE, 
1908,bch.II, r. 20, U.B.R. (1697-1901). Vol. II. 
293. 

See Contract—CONSTRUCTION of Con¬ 
tracts, 10 C. 588. 

Bight of benefidiary to enforce performance of 
contract—See CONTRACT—MISCELLANEOUS, 
14 C.P.L.R. 22. 

Of contract—Decree for damages—Discretion 
—See Contract—Miscellaneous, 2b F.L. 
R. 1905 = 49 P.R. 1905. 

Suit for, of contract of sale and for delivery 
of posseeeion—Court fee—See CoUBT-FEES 
ACT, 1870, e. 7, els. 5. 10, 14 C.L.J. 159. 

Contract of Sale—Prayer—See DECLARA¬ 
TORY Dbcbkb, Suit fob—Suits concern¬ 
ing DOCUMENTS, la M. 324. 

See DEOREB—ALTERATION OR AMEND¬ 
MENT OF DEORB'B, 15 C. 211. 

Suit foe ejoctment—Right of defendant to 
eet up claim foe—See EJECTMENT, Suit FOR, 
13 C.P.L.R. 168. 

Of an agreement in writing—Admiseion of 
parol evidence—See EVIDENCE—FaboL EVI¬ 
DENCE, 6 0. 828=7 O.L.R. 171. 

Contract eubeequently variedby parol oontraot 
—rEvidenoa Act, a. 92 (4)— See Bviobn'CE— 
PAROL Evidence, 7 o.L.R. 577. 

Decree upon a oompromiee lor execution of a 
conveyance to be proceeded with as a decree 
for epeoifio peclormanoe—See EXECUTION OF 

Dbobbb—Execution of decree on or 

AFPBB AOBEBMENTB OB COMPBOMISE, 10 
OiW.N. 846. 


Specific Perforraaoce— confinued. 

Of oontraot by guardian— See GUARDIAN— 

Duties and Powers op Guardians, li C.W, 

N. 34 = 34 C. 163 = 1 M.L.T, 360=4 C.L.J, 431. 

Contract by certificated guardian cn behalf 
of minor for sale to plaintifi—Subsequent sale 
to a third person—Suit by plaintiff for— See 
Guardian— Duties and Powers of 
Guardians, 10 C.W.N. 763, 

Contract to sell by guardian with Court's 
permission—Subsequent sale with permission 
for higher price—Whether first contract is 
specifically enforceable— See GUARDIAN-MIS¬ 
CELLANEOUS, 4 A.L.J. 24 = A.W N. 1907, 25 
= 29 A. 213, 

Hindu Law—Decree for, against father— 
Right of son born after contract to sell, but 
before suit—See HINDU LAW—ALIENATION, 
20 M. 354=7 M.L.J. 240. 

Contract to sell aucestial estate—Specific 
perfornsance—Rights of infant eon, protection 
of—See HINDU LAW—ALIENATION, 5M. 337, 
P.B. 

Minor—Doctrine of mutuality—Hindu Law 
—See HINDU Law—GUARD lANSHIl*. 18 M, 
415=5 M.L-J. 164. 

See HINDU Law—Joint Family. 26 M. 
74 = 12 M.L.J. 400. 

Of contract to Bell his share by a member of 
a joint Hindu family—Parties to suit— See 
HINDU Law—Joint Family. 3 N L.R. 160. 

Contract to give girl in marriage—Injunc¬ 
tion—See HINDU Law-Marriage. IC. 74, 

See HINDU LAW—Marriage, 7 B.H.C. 

O. C. 122, 5N.W.F. 102. 

Agreement between divided brothers as 
regards estate of a deceased divided brother— 
Widow of deceased not a party to the agree¬ 
ment— Specific performance—Limitation—See 
HINDU Law-Reversioners, 17 M.L.J. 505 
= 30 M. 486 = 2 M.L.T. 443. 

See JURISDICTION—Suits for Land, 14 
B. 353. 

Suit for abatement of rent—Jurisdiction of 
Civil Courts—Putneedar— See JURISDICTION 
OF CIVIL COURTS, 1 B.L.B., F.B., 93 = 10 W. 
R., F.B.,41. 

Suit for speoiflo performance or condition of 
lease—See JURISDICTION OF Civil Court, 2 
Agra 392. 

See LAND Tenure— In Bombay, 4 B.H.C. 
O.C. 1. 

See Landlord and Tenant— Eject¬ 
ment, 18 B. 110. 

See Lease-General, 5 M.H.C. 251. 

Suit for— See LEASE—General, 9 C.L.J. 
523=86 C. 675 = 1 Ind. Oas. 626. 

Lease— Foueseion not given as per covenant 
—Sait for recovery of money—Suit for—S m 
Lease—ZUBIPBSHOI lease, 6 Ind. Oas.TOi. 
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Specific Performance — continued. 

See Limitation act, 1908. art. 113 , 5 A. 
263 = A.W.N. 1882. 16.11 A. a7 = A.W.N. 1888, 
254, 5 C. 175 = 2 C.L.R. 268. 

Suit for — No time fixed for performance 
Demand and refusal — Limitation — See 

Limitation act, 1908, art. 113, ii Ind. Cas. 

25 • 

See Limitation Act, 1908, arts. 113, 136 
244, 2 A. 718. 

See Limitation act. 1909, arts. 113,144, 
6 A. 231 = A.W.N. 1884, 42. 

Suit for—See Hs PENDENS, 13 C.W.N. 226 
= 9 C.L.J. 96 = 3 Ind. Cas. C96. 

Gift to a female member and her children— 
Contract by mother alone to sell the gifted pro¬ 
perty without the children’s consent—Right to 
claim—See Malabvr Law—Gift, 4 Ind. 
Cas. 90=6 M.L.J. 373 = 20 M.L.J. 134. 

Mortgagee with right of pre-emption—Suit 
by third party for, of contract to sell—Specific 
Relief Act. s. 27 (6)—See Mortgage—Gene- 
»AL, 2 L.B.R. 108. 

Foreclo.^ure—Partition—Agreement by par¬ 
ties—Specific performance—Suit for possession 
—Limitation — See MORTGAGE BY CONDI¬ 
TIONAL SALE, 217 P.L.R. 1911 = 138 P.W.R. 
1911 = 11 Ind. Cas. 299. 

Suit for specific performance and possession 
—Subsequent purchaser — Misjoinder — See 
MultipariouSNESS. 18 M.-415 = 5 M.L.J. 
164. 

See Parties to suit—General, 19 M. 
211, 2 C.W.N. 42. 

Agreement to pay agent a permanent annuity 
—Suit for, by agent—Want of consideration 
See Principal and agent—Revocation 
OF agent’s AUTHORITY, 5 B. 253. 

See Res Judicata—MATTERS in Issue, 

18 B. 537. 

See Res Judicata—Miscellaneous, 6 

C.W.N. 314. 

Payment of part consideration—Delay in 
paying balance—Suit for—Discretion of Court. 
—See Sale—General, 7 lud. Gas. 668. 

Suit for specific performaacs or alternative 
damages-See SMALL CAUSE COURT. MOFUS- 
siL, Jurisdiction op-General. l fi.L.R, 
A.C. 91 = 10 W.R. 130. 

Of agreement to give share in subject-matter 
of litigatioo—Burden of proof — Limitation— 
See TRANSFER OP PROPERTY AOT, 1882, 
s, 6, 9 Ind. Cas. 243. 

Prior unregistered contract of sale—Subse¬ 
quent registered sale—Notice—Suit for—See 
Transfer op Property act, 1832, s. 54, a. 
W.N. 1887, 16. 

Suit by vendor for—Parties-See Vendor 
AND PURCHASER—General, ii Bom. L.R. 
645=6 M L.T. 200. 


Specific Performance—coKcluded. 

Distinction between vendor’s suit and pur¬ 
chaser’s suit for—See VENDOR AND PUR¬ 
CHASER—GENERAL, 19 C. 368. 

See Vendor and Purchaser—Bills of 
SALE, 2 B.L.R.P.O. 111=12 MJ.A. 275 = 12 
W.R.P.C. 6, 

See Vendor and Purchaser—Comple¬ 
tion op Transfer, 17 0- 919, 5B- 564. 

Specific Relief Act (1 of 1877). 

[REP. IN PT., act XII OP 1891, (LOCALLY), 
ACT II OP 1882; ACT IV OF 1882. 8. 21; 
APPLICATION restricted, AND REP. INPT. 
(LOCALLY), ACT IX OP 1899, SS. 3. 21. 
Declared in force in upper Burma 
(EXCEPT THE Shan state), ACT XIII OP 
1898, S. 4 , s 9 DECLARED IN FORCE IN 
British Baluchistan, reg. I op 1890, 
s. 3 3 

See SPECIFIC Performance. 

{\)-~Mtstake of law—Mistake of fact— Undue 
delay in seeking performance—Eefusal thereof— 
discretion. —It is well-established chat the delay 
of either party to a coutract in not prosecuting 
his right to the interference of the Court by the 
institution of a suit may constitute such laches 
as well disentitle him to the aid of the Court. 
For the purpose of specific performance, undue 
delay may amount to an abandonment of the 
contract by an aggrieved patty. “A party cannot 
call upon a Court of Bquityfor specific per¬ 
formance unless he has shown himself ready, 
desirous, prompt and eager. The rule is spe¬ 
cially applicable when the subject-matter of the 
contract is of a speculative or fiuctuating value. 
Where a provision of a oontraot is invalid, 
e.g. . a power to sell to be exercised by a simple 
mortgagee without the interveution of the 
Court, due to a common mistakeof law aodnot 
of facts, held, that a Court of Equity will not, 
in general, relieve against a mistake in a oon- 
tract which was a mistake of law; but there 
are oases in which the Court does not hold 
itself strictly bound by this rule, but relieves 
against a mistake of law if there be auy equit¬ 
able ground, which makes it, under the parti¬ 
cular facts of the case, inequitable that a ptrty 
benefited by the mistake should retain that 
benefit. Nawab BegAM v. A. H. OBBBT. 
A.W.N. 1905, 147 = 2 A.L.J. 405=27 A. 678. 

(2)—Znjttncfion. permanent and temporary— 
Specific relief.— Queere—Eeiiot by iejunotion 
is a form of speoifio relief. Whether the prin¬ 
ciples governing the graiti of a perpetiial lo- 
junotion under the Specific Relief Aot and the 
gr.ant of a temporary injunction under 8.493, 
Civ. Pro. Code, are identical. SUBBA NAIDU 
V. HAJi Badsha Sahib, 26 M. 168=18 M.L. 

J. 13. 

{^—Temporary injunction—Permanent <n- 

junction—Civ. Pro. Code, ss. 492, 493.—*^4^ 
Sargent, C.J .—The Speoifio Relief Aot purports 
to deal only with perpetual injunotions, 
ing temporary injunotions to be regulated by 
chapter XXXV of the Oiv. Pro. Oode,88. 492, 
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Specific Relief Act (1 of i$77)—continued. 

498 of that Code state the particulac oases in 
which a temporatyiojaoction may be gtaoted. 
In the latter section, it is provided that an ap¬ 
plication may be made for a temporary iojunc* 
tion to “ restrain a breach of contract." It is 
plain, however, that, apart from the special 
circumstances which determine whether the 
Court should, in its discretion, grant an injunc¬ 
tion before the hearing of the suit, the same 
general principles muss equally apply to the 
granting of a temporary injunction as to a per¬ 
petual injuDCtion, and those principles must, 
therefore, be sought in the Specific Kelief Act. 
HUSSBBWANJI MEEWANJI PANDAY V. GOR- 
DAN, 6 B. 266. [F., 17 P,L R. 1900; R., 26 

M. 168.] 

(i)—Injunction—Removal of timber by land- 
iord^Qranl o/injuncfion.—Injunction will not 
be granted preventing a landlord from cutting 
and carrying away limber standing on the 
leased land, where pecuniary compensation will 
afford adequate relief. PUNA Patil v. 
GanqJI MOKASI, 1 C.P.L.R 151. 

{5)-^Warranl of execution—Seizure of immo¬ 
veable property not described in decree—Illegal 
possession,—Where a warrant was issued to the 
Sheriff to seize certain specific immoveable pro¬ 
perty not coming within the description in tbe 
decree, it was held that possession under such 
warrant would not bo an illegal possession 
under the meaning of s. 15. JADUB CaUNDER 
OHEOHKY V. HEERALOLL 8HAHA. 1 lod 

Jar., N.8.. 21=fiourke, O.C., 384. 

(6) —Acf Xof 1859, $. 15—Sutf for vossession 
vf lands forming part of village.—h suit under 
s. 15 of Act X of 1859, to recover posBession of 
certain lands from which the plaintiff alleged 
fiimself to have been dispossessed by tbe defend¬ 
ant was dismissed on the ground that, as the 
cult was not in respect of the possession 
of the entire village, but only of a parcel 
of land forming part of tbe village, tbe 
Court could neither declare tbo plaintiff’s 
possession regarding tbe entire village, nor 
give him a decree for possession of tbe particular 
parcel on proof of bis pcasession. On applica¬ 
tion to the High Court under e. 15 of the Charter 
Aot, held there was no reason why the lower 
Court should not try whether tbe land in suit 
was in plaintiff’s possession and whether he was 
dispossessed as alleged, and whether he should 
not have poaseseion. In the matter of O&iAB 
CSand Mahata V. The nawab naziu of 
BENGAL. 11 W.R. 22ft. [R.. 1 A. 101. 16 A. 4. 
D., 14 W. B. 212.] 

(7) —Suit for correction or alteration of 
Record of Bights—Maintainebility.—5ee Bbn. 
AOT YIII OF 1986, SB. 60. 111. lll-A, 6 Ind. 
Cas. 266. 

(6}—Bnildioga affected by nnieanoe and 
atnoke of adjacent mill—Awarding of combined 
Cftlief of injunction and damages to oooapiet— 
plaintiff when barred by laohes.—IMJONO- 
isoii—BP801AL Oases. 8 B. 85. 

- (9)—See IHJOROTION—6PBOIAL OABBS, 78 
B«Br MOl, 81 B. 609. 
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Specific Relief Act (I of 1877i— continued* 

(10) —See Possession—SUITS for posses¬ 
sion, 26 M. 514. 

(11) —See Trade mark, 98 P.L.R.' 1902 = 55 
P.R.1902. 

(12) —Ch. VIH—Injunction against Munici¬ 
pality.—See INJUNCTION—SPECIAL CASES, 
21 A. 348 = A.W.N. 1899, 97. 

(13) —Ss. 3, 21 (e)—Agreement by adminis¬ 
trator in excess of his powers—Not specifically 
enforceable.— See Compromise — MISCEL¬ 
LANEOUS, 14 C.W.N. 451 = 5 Ind. Cas. 236= 
11C.L.J. 346. 

(14) —Ss. 8, 0—Suii for possession based on 
title — Title nut proved—No decree for possesstott 
canbe given —Defendant trespasser—Plaintiff in 
continuous peaceful possession. —When a plain¬ 
tiff brings a suit for possession on tbe basis of 
title and fails to establish title, he cannot be 
granted a decree under the first paragraph 
of B. 9 of tbe Specific Relief Act, 1877. Obiter 
—In some instances previous possession may 
afford evidence of title, and where tbe defend¬ 
ant is a trespasser and tbe plaintiff has been 
in continuous and peaceful possession, he 
would be entitled to retain such possession. 
Lachman V. Shamuu Narain, 7 Ind. Cas. 
49S=7 A.L.J. 1076=33 A 174. (15 A. 384, 
Overruled; 25 M. 448, 11 M.L J. 403, A.W. 

N. 1884, 39. A.W.N. 1889. 89, Ref.; A-W.N. 
1897. 145. D.) 

-B. 9. 

See POSSESSION—Suits for possession. 

(15) —6«. 9— Object and application of—Suit 

for poseesston by person wrongfully ejected — 
Joinder of claim for damages. —Tbe first para, 
of s. 9 of tbe Act has a most salutary object 
in view, vie., to discourage petaons forcibly or 
otherwise than iu due process of law, turning 
persons in possession of property out of posaos- 
sioo thereof, and tbe Courts should give 
effect to it in all cases to which it applies, 
whether it is expressly pleaded or not. It 
ie not illegal to join a claim for damages 
and for establishment of title with a claim tor 
recovery of possession under s, 9 of tbe Specifio 
Relief Act. RAM HARAK RAZ V. SHODIHAL 
Jati, is a. 384 = A.W.N. 1893. 183. {.Over¬ 
ruled, A. 174 = 7 A.L.J. 1078 = 7 lod. Cas. 
495; F.. 25 M. 446 = 11 M.L.J. 403; F., 

A.W.N. 1907, 244 = 4 A.L.J. 601.] 

(16)— 8. 9— Object of section—Constructive pos¬ 
session by receipt of rents—Non-paf^n^i of rent 
—Possessory suit under s. 9.—The object of a. 9 
ifl to provide a speedy remedy for that olaae of 
oases, where a porson in physical possession of 
property is forcibly dispossessed from it against 
his will and consent, [dppr., 19 C. 544, 
P.B.; R.. 57 P.L.R. 1903=18 P. R. 1903, 13 

O. W. N. 807, Note, 13 C. W N. 305; D., 
13 0. W. N. 303.] Where a psNon was in the 
receipt and enjoyment of tbe rents from the 
ryote, the mere disoontinuanoe of tbe payment 
ol that rent would not oonstitute a diepoesee- 
sion without hie ooaseot within tbe meaning 
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of tfao Specific Eelief Act. TAniNI MOHUN 
MOZUWDAli V. GUKGA PROSAD CHUCKER- 
la’iTY, l4 C. 649. [B., 5 LI. L. J 95, 24 C. 

29G, 16 G. P. L. R. 164 ] 

(17) —5. 9—Suif (or proprietary possession — 
Dcfei'darU originally let into possession by act of 
ihv flumtiff, — Beld that s. 9 ol the Specific 
EeiicfAct, 1877, could not be Hpplied to a case 
in which the plaiutifi sued fcr proprietary pos¬ 
session and alleged that he bad himself let the 
defendant into possession, but that the defend¬ 
ant bad subsequently done acts indicating bis 
intention to interfere with the plaiutiS's 
ownership. Baldeo Das v. MANGNI Ram, 
A.W.N. 1900, 7. 

(18) — S. 9—Possessory swtf —Point (or deter¬ 
mination — Dispossession within six months 
before suit—Finding that plaintiff not tn posses¬ 
sion—Suit to be dismissed—Limitation Act {XV 
of 1877), sch. n. art. 3.—It is not a point re¬ 
quisite for the purposes of a suit under s. 9 of 
the Specific Relief Act, that the plaintifi was 
in possession of tbc land in suit within six 
months from the date of dispossession. All 
that has to be determined is, whether the 
plaintiff was dispossessed and whether his suit 
was brought within six mooibs from when the 
dispossession occurred- Where a Court finds 
that there was no dispossession, because there 
was no possession by the plaintiff, the suit 
should be dismissed. Jnan ChandRA NaO 
Das V. LocHH MOHAN Basak, 13 Ind. Cas. 
Sil. 

(19) — S. 9—Suit on dispossession by person 

having better title, to be brought wtthm six 
months under the section .—A party ousted by a 
person who has no better right is, with reference 
t-p the person so ousting, entitled to recover by 
virtue of the possession be bad held before the 
ouster, even though that possession was with¬ 
out any title. But where a plsiutifi, having 
been in possession without any title,‘seeks to 
recover possession of which be has been forcibly 
deprived by a defendant having a good title, he 
can do so only under the provisions of a. 9 of 
the Specific Relief Act. So, whore the defend¬ 
ants bad beld tbc property under a lease from a 
person found to havetitle to it as the true owner, 
a suit to recover possession of such property 
from them would lie only under the provisions 
of the said s. 9, and such a suit oould not 
therefore be brought beyond six months from 
the date of dispossession by the defendants. 
MUSTAPHA SABEB V. SANTHA PlLLAl, 23M. 
179. (16 I.A. 186, 12 A. 61, 20 I.A. 99, 20 C. 

834, B.; 26 C. 579, D.) [R., 26 M. 514, 137 P. 
L.R. 1902. 5 Bom. L.R. 264. U.B.R. 1905, 
fourth quarter, Evidence, p. 7, 3 S.L R. 149.] 

(20)~-S. 9. Act I of 1877 (Specific Belief Act) 
Suit by person not in juridical possession,— 
Possession of a certain room with the plaintiff, 
as representing bis father and uncle, who were 
alive, but were not parties to the suit, was held 
not to be juridical possession in the plaintiff so 
as to entitle him to maintahia suit under s. 9, 
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Act I of 1877. NBITTO LALL MITTBR v,. 
Rajendro Narain Deb, 22 C 662. [R 21 
B. 98, 31 C. 48. P.B.] 

(21) —5. 9—Possessory suit ^Partial disposses¬ 
sion.—A possessory suit, under s. 9 of the Speci¬ 
fic Relief Act, lies when possession bas been, 
disturbed partially as well as wholly. SABA- 
PATBI CHETTIv. SUBRAYA CHETTI, 3 M. 2S0. 

(22) — S. 9—Dispossession in execution of 
decree obtained against third party, if in due 
course of law. —Where the burgadars of a tenant 
were dispossessed from their land in execution 
of a decree against tbe tenant to which the 
burgadars were not parties, and which was 
obtained upon a false admission by tbe tenant 
himself ; Held —That the dispossession was in. 
dun course of law within tbe meaning of s. 9 of 
the Specific Relief Act. HARAN CHANDRA. 
Pal V. Madan Mohan Banikhya, 15 C. W. 
N. 956. 

(23) — S- 9— Suit for possession—Plaintiff dis¬ 

possessed without his consent, othefv)ise than in 
due course of law.—In a suit for possession of 
immoveable property, if the finding is that tbe 
plaintiff was dispossessed of his immoveable 
property, without bis consent, otherwise than in 
due course of law be is entitled to possession, 
under s. 9 of tbe Specific Relief Act, although 
the suit was not expressly brought under that 
section. MusammatMaktulav. Kuleswar 
MISRA. 5 Ind. Cas 452. (A.W.N. 1907. 244. 4 

A.L.J. 601, 15 A. 384, A.W.N. 1897, 145, F.) 

(24) —S. 9—Alluvion — Chur lands —Dispos¬ 
session by Government—Settlement— Suit for 
possession— Limitation—Prescription—Title not 
made out — Previous possession.—In a suit for the 
recovery of possession of certain chui lands of 
which the plaintiffs were dispossessed by the 
Government by taking up tbe whole of tbe lands 
as the property of tbe Government, tbe princi¬ 
pal defendant in tbe suit, and setting tbem with 
the other defendants, the plaintiffs failed to 
establish tbe main ground upon which the suit 
was brought, viz, re-formation on old or former 
sites belonging to them, but tbe Judge gave the 
plaintiffs a decree on tbe ground that tbeir title 
by prescription was made out. Held that the 
title by prescription would not avail tbe plain¬ 
tiffs icasmuch as their possession was not of 
sufficient duration to extinguish the title of. 
Government. Lands to whioh a person is unable 
to make out title cannot be recovered by him' 
on tbe ground of previous possejssion merely, 
except in a suit under s. 15. Act XIV of 1659. 
which must be brought within six months fconi' 
tbe time of dispossession. AMEEROONNI88A 
Khatoon V. J. P. Wise, 24 W.R. 435. IB.* 

2 B. 19 ] 

(25) —S. 9—Dtsposseaston in due course^ of 
law—Suit by tenant of judgment-debtor affai»wf' 
auction-purchaser—Delivery of possession—Civ> 
Pro. Code [Act XIV of 1882), sa. 818 and 819- 
—When, on obtaining delivery of possession of 
immoveable property under s. 318 of the Code- 
of Civil Procedure, the auction-purchaser dis¬ 
possessed a tenant of tbe judgment-debtob 
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held, that the auction-purchascc, aot haviog 
proceeded under s. 319 of the Code, the dispoe- 
seasioD was not in due course of law, and a suit 
under 8. 9, Specific Relief Act, was maintaiu- 
able. MULUK FATOONI T. BHARAT CHAN- 
BRA Das. 12 G.W.N. 694. 

<26)— 8. 9—Dispossession—Ou.'ter of tenant, 
if dispossession of landlord.-—The ouster of a 
^oaot is an ouster of the landlord (or which 
the landlord can sue under s. 9 of the Specific 
Relief Act. AKHIB Chandra Dey v. akhil 
OHAKDRA BISWAS, 18 C.W.N, 7iS. (13 C.W. 

N. 303. 307 N, 305. 835, l2 C.L.J. 483, F.; G 
C.W.N. 616, Not F.) 

(27)-“S. 9—Dispossession of tenant—Right of 
landlord to sue under s. 9.—The right to receive 
rent is “immoveable property” within the 
meaning of s. 9 of the Specific Relief Act; 
therefore the dispossession o( a tenant entitles 
the landlord to sue under the section. Ranga- 
8WAMY lYENOAR v. KRISHNA GOVINDEN. 
8 Ind. Cas. 344^9 U.L.T. 20S. (5 M.L.J. 9o. 
Appl. ; 21 M. 288, D.) 

(29) — S. 9— Dispossession—Possession ihrovgh 
tenant—Possessory suit, whether lies at land^ 
lord's insfance.—A landlord bolding possession 
through a tenant can bring a suit under s. 9 of 
the Specific Relief Act to recover possession of 
land of which bo has been dispossessed by the 
act of a third patty. NOBIN Dah v, KailasH 
Chandra Dey, 7 Ind. Cas. 924 = 12 C.L.J. 
483. (13 C.W.N. 303, 1 Ind. Cas, 150. 28 M. 
289, F. : IS C.W.N. 307. Note, 1 lud. Cas. 
151. 13 C.W.N. 305. 1 Ind. Cas. 152. R. ■. 14 

O. CIO. 6 C.W.N. G16, 19 C. 544. P.B.. D ) 

(•29)—S. 9—Possessory suit—'lenant holding 
over—Dispossession of the Unanl by lana-tora — 
Dispossession not in “due course of law." — k 
tenant holding over is iudoed a tenant on 
sufieranoe, but it is not compeieot for tbo land¬ 
lord to sue motu dispossess such a tenant with¬ 
out bU consent. And Buoh a diepossession is 
not one in “due course of law”wibbin the 
meaning of s- 9 of the Specific Relief Act. 1977 
The phrase “due course of law' ’ in s. 9 of the Act 
means the regular, normal process and effect of 
the law operating on a matter which hae been 
laid before it foe adjudioatioo ; in other 
words, it refers to the process and operation 
of the law invoked by tbo ordinary method of 
a Civil suit. KUDBAPPAV. NABSINOBAO, 7 
Bom. L R. 12-29 B 218. 

(30)— 8> 9—Decree against landlord for kbas 
posussion—Ouster of fsnanfs in ezscufion — 
Tenant's remedy—Civ. Pro. Code [Act XIV of 
1882), s. 332.—Where, io ezeoulion ofa decree 
for khat possession obtained against the land¬ 
lord, the plsinuffs who were tenants were 
dispossessed. Held, that the plaintiffs were 
not dispossessed otherwise than in due coarse 
of law, within the meaning of s. 9 of the 
Bpeoifif^ Relief Aot. KAUINI SUNDABI DAS8YA 
V. Babbd SHEIK, ifiO-W.II. 408-8 Ind. Gm. 

7 ^ 8 . 

(81>^S. 9—Thieea tenant, ejectment of— 
Oh. Pro. Code ^908), s. 116 -Jurisdiction— 
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Error of law. —Where, in a suit, brought within 
six months from the dateof dispossession, under 
8. 9 of the Specific Relief Act, to recover lands 
from which the plaintiff was dispossessed by the 
end of 1318, B S., the Munsif found that the 
plaintiff was in possession of the lands for the 
year 1310, B.S., as thicca tenant or tonant-at- 
will,but, bolding that the said thicca right ceas¬ 
ed after 1318, dismissed the plaintiff’s suit. Held 
that the tenant was entitled to a decree foe 
possession of those lands- Held. aUo, that the 
Munsil’s decision was a refusal to exercise 
jurisdiction vested in him, and the High Court 
could intertere uuder s. 116 of the Civ. Pro. 
Code. RAMDOVAL SHAUANTA v. L’I’BNDUA- 
NATH SHaManta, 17 C.W.N. 501 = 18 Ind, 
Cas. 298 

(32) —S. 9—Tenant holding over—Illegal dis- 
vossession— Suit for possesnon.-Acl XIV of 1659, 
s. 15.—A tenant in possession, holding over 
under au expired lease if dispossessed without 
his consent of the land otherwise than by duo 
coure of law. is entitled to sue and recover pos¬ 
session, notwithstanding a pottah set up by the 
defendant. Sofaoll KHAN v. Woopean 
KHAN, 9 W R, 123. [R , 29 B. 213 = 7 Bom. 
L.R. 12.] 

(33) —S. 9—Dispossession of tenant by person 
other than landlord—Right of landlcrd to ?>:am- 
fain possessory suit. —Where tbo person iu 
actual physical posseseion of land is a tenant, 
the landlord is not competent, on his being 
ousted by a third person to bring a suit for pos¬ 
session under $. 9 of the Specific Relief Act. 
DINKARSHA BaPU ZAMIKDAU v. ANANTSHA 
Bapu ZaUINDAR. 16 C P.L.R. 154. (14 C.P. 
L.R. 649, 20 B. 260. 13 C.F.L.R. 02, i?.) 

(34) —S. 9— Suit by non-occupnncy raiyal for 
recovery of possession—Limilaiion. —8. 9 of tbo 
Specific Belief Act applies to a suit to recover 
possession by a non-occupancy raiyat who has 
been dispossessed of bis bolding by bis landlord, 
otherwise than in due course of Uw, and so 
the limitation applicable to such a suit is 
six months from the date of dispossession. 
BHAOAIiaTI CHARAN ROY V. LOTTON MON- 
DOL, ? C.W.N.218. (17 C. 926. Diss.) iOverrul- 
ed, 8 C.W.N.44G. F.B. = 3lC G47 ; D., 9 C.W. 
N. 5C.] 

{ 35 )_ 5 . 9 —Dispoisession of lenayit — Land' 
lord if mop sue—Adhiars of lihutan Duars, if 
tenants-High Court's potver to rivise — Civ. 
Pro. Code idet V of 1908), s 115.—The decision 
io 13 C.W.N. 303 is in direct oonfl 'Ot with that 
in 6 C.W.N. 6l6. Semble. (approving of the 
former decision): when a landlor i U deprived of 
the possession of the benefits arising out of the 
land demised, by reason of the dispossession 
of the tenant, he should be entitled to obtain 
recovery under s- 9 of the Specific Re'ief Act. 
^dbiars of Bhutan Duars are tenants. When a 
Munsifi refused to make a decree under s 0, 
Specific Relief Act, in favour of a landlord, 
b^use he thought that the laud was not in 
his possession but in that of hts tenants, and 
BO he was not dispossessed within the meaning 
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ofs. 9 , Specific Belief Act. Held, that be merely 
conjmitted an error of law, aod the High Court 
in revieion could not interfere with bis decision. 
Shyama Churn Ghosh v. Mahomed adi, 
13C W.N. 833=^10 C L.J. 80 = 3 ind. Cas. 466. 
(11 C. 6. 1 C.W.N. 633, 19 C. 544, 13 C.W.N. 
303, B.) 

136)—S. 9- Tenant, dispossession of by third 
jparty — Suit by landed, maintainability 
of, under. —Where a tenant in possession was 
dispossessed immediately before bis tenancy 
terminated by the wrongful aot of a third party 
a landlord bolding possession through that 
tenant can bring a suit under s. 9 of the Act. 
Jagannatha Gharry v. ra.ma RAyER,28 H. 
238. 

# 

(37) —S. 9-Londlord and tenant.—The remedy 
indicated by s. 9, Act 1 of 1877, is not the only 
remedy which the Legislature has provided 
for a non occupancy raiyat who has been dis¬ 
possessed otherwise than in due course of law. 
iPrinsfp. J. contra.) TAUiZUDDiNv. ASHRUB 
ALI, 31 C.647, F.B.»8 C W N. 446. (7 C.W.N. 
218. Overruled), [i?., 7 C.L J. 72, 12 C.W.N. 
899.] 

(38) — S. 9 — Landlord holding constructive 

possession — Applicability of section — Specific 
pertians of Survey numbers — Whether immo¬ 
veable property.—S. 9 of the Specific Relief Act 
applies to the constructive possession of the 
landlord. (26 M. 238, F.) Specific portions of 
survey numbers do amount to immoveable 
property. SAHIRRAKHIO WD. JUMOV. JUM- 
BOMAD SABSANOMAL, 5 S.L-R. 42. (19 C. 

544. 23 B. 67, R.) 

(39) —S. 0—Chota Nagpur Tenancy Act (VI 
of 1908, B.C.), as. 68. 71 and I'dd—Suit to 
recover possession of lands, whether barred under 
s. 1B9 of the Act—Civil Court, jurtsdictitm of 
—“ Suits ” and “ apjdicaiions ” distinction of, 
in the Act— Choia Nagpur Landlord and Tenant 
Procedure Act {lof 1879, B.C.), s. 37 {b)—Reni 
Recovery Act (X of 1859), s. 23, ct. (ft).— 
A suit under s. 9 of the Specific Belief Act, 
to recover possession of lands from which the 
tenant has been unlawfully ejected by the land- 
lord, is not barred by s. 139 of the Ctaota Nag¬ 
pur Tenancy Aot, inasmuch as the latter is a 
bar only in respect of apptications and not of 
suits. Per IToodro^e,/.—The Civil Court has 
the jurisdiction to try such a suit, as it is com¬ 
petent for a patty, under the general law con¬ 
tained in the Specific Relief Act, to take the 
benefit of its provisions and to bring a suit 
thereunder, unless there is some special law 
which deprives him of the benefit of the general 
provisions of the bpeoifio Relief Act. Per 
Carndu^,/. — The words “suits and applioa- 
tioDS ” in the Cbota Nagpur Tenancy Act are 
not ioterohangeable terms. Where the words 
of an Aot, as enacted, are clear, the Legislature 

. only, and not tho Courts, oan oorrect any mis¬ 
take involved in their ose. Khetra Nath 
GhATAK V. FIRU Bamri, 13 C.L.J. 250-19 
C.W.N. 387. 

(40)—S. 9—Suif under, by mortgagee tnposses- 
sion—Proper defence .—In a suit for possession 
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under s. 9 of the Specific Relief Act by a mort¬ 
gagee with possession who has been forcibly dis¬ 
possessed by the mortgagor, the mortgagor 
cannot escape liability by pleading that the 
mortgage and possession under it were obtained 
by the fraud of the mortgagee. The proper 
remedy for the mortgagor was by way of a suit 
to set aside the mortgage and to recover posses¬ 
sion, and be has no right to dispossess the 
mortgagee without the intervention of a Court 
of Justice having jurisdiction for the purpose. 
Baya.II Bin N1MB.4JI v. Ranji Bin LiN- 
GAPA, 5 B. 446. (P., 2 C.P.L.R. 173, 7 O.P. 

L.R. 3]. 

(41) —S. 0—Possession through tenant—Dis¬ 
possession —Possessory suif if lies at the land¬ 
lord's instance— Total diluvialion of land during 
suit if ousts Court's jurisdiction. —Quesre,whether 
a person, who bolds possession of land through 
tenants and is dispossessed, is precluded from 
instituting a suit under s. 9, Specific Belief 
Act. (13 C.W.N. 303, 6 C.W.N. 616. P.) 
Quetre, whether tho total diluviation of the 
land in the course of a suit under s. 9, Specific 
Relief Act, ousts the jurisdiction of the Court. 
Janoki Nath Roy Choudhury v. Dina 
Mani Chaudhurani, 13 C.W.N.305 = 1 lod. 
Cas. 162. 

(42) — S. 9— Possessory suit — Possession of 

plaintiff, if must have been physical possession— 
Possession through tenants —Ouster of tenants— 
Tenants not made parties—Jurisdiction.—S. 9, 
Specific Relief Act, is not confined in its applica¬ 
tion to cases in which the plaintiff has been 
deprived of actual bodily possession. Beld, 
that, in this case, tho complete ouster of the 
tenant in actual occupation of the land amount¬ 
ed to the ouster of bis immediate landlord to 
whom rent used to be paid. In a suit under 
the section, instituted by the immediate land¬ 
lord of the dispossessed tenants, who were not 
made parties to the suit, the Court made 
a decree in the plaintiff’s favour. Beld, 
that the non joinder of the tenants did not 
affect the jurisdiction of the Court, and the 
High Court would not interfere. BINDU- 
BASHINI CHAUDHURANI V. SRIMATI JAHNAVI 
CHAUDHURANI. 13 C.W.N. 303=1 Ind. Cal. 
150. (P., 13 C.W.N. 885= 10 C.LJ. 30; P., 

13 C.W.N. 305 = 1 Ind. Cas. 152,] 

(43) —S. 9—Possession, pftysicaf or construc¬ 

tive—Collusion by tenant with trespasser—Right 
of SMtf.—8. 9 of tho Spcoific Relief Act con¬ 
templates the case of a person who, being in 
physical possession of property, is dispossessed. 
So, where plaintiff was in constructive posses¬ 
sion of a plot of land through bis tenanti and 
the latter was dispossessed, plaintiff bad no right 
to maintain a suit under s. 9 of the Aot. Plain¬ 
tiff is also not entitled to bring a snit even 
where, subsequent to such dispossession, the 
tenant in collusion with the person who dis¬ 
possessed him refused to bring a suit. 80NA- 
TON shome V. Sheikh Helim, 6 C.W.N. 
616. {Disappr., 18 C.W.N. 886 = 10 O.L.L 
30; ExpL, 13 P.R. 1903 = 67 P.L.R. 1903; R.i 
13 C.W.N. 305.] ‘ 
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(44) —S5. 8, Possession,' meaning 
Possession of a priest, custodian and menial, of 
a temple belonging to others, whether can be 
protected. —The plaintifi was the offioiatiog 
priest, oustodian and menial of a temple which 
belonged to the Wawa oommuoity. and it was 
his duty to officiate at religious services, to 
lock up the building when not required, to 
sweep the floor, to repair, etc. All Hindus in- 
eluding the defendant can go into the temple 
when they like, to worship the idol there, can 
walk into the garden there, etc. Plaintifi sued 
for possession under s. 9, on the ground of die* 
possession by defendaots. Held, possession 
must imply, first, some actual power over the 
object possessed, and, secondly, some amount 
of will to avail oneself of that power, or. as it 
is called in Boman Law, the corpus and animus 
respectively, field, also that the untmits of a 
servant or manager or any dependent, who 
exercises control in a purely representative 
capacity, is not sufficient to make his control 
amount to juridical possession, bis possession 
being the possession of the 'person in whose 
behalf the control is exercised. JE'essession in 
law is a substantive right or interest which ex¬ 
ists and has legal inoidonts and advantages 
apart from the true owner’s title, and where a 
parson has, in his own right, and not merely 
as representative of another, such control over 
immoveable property as to be able to exclude 
others from it, and has the intention of exer¬ 
cising such power of exclusion, be has a right, 
if dispossessed without bis consent, otherwise 
than indue course of law, to sock relief under 
s. Oof the Specific Relief Act. Held also, that 
the possession in this case did not amount 
to juridical possession under a. O.BAWA CHHA- 
TAGIR V. MATANOMAL. 8 8.L.R. 149 = 4 Ind. 
Cas. 3S9. (23 M. 179, Appl.) 

(45) —S. 9—Persons dispossessed whether 
must be co-plaintiffs—Possession, act of—nature 
of property—Grazing cattle whether act of 
possession. —Where a person enters wrongfully 
upon any land, it is open to any one of the 
persons dispossessed to maintain an action for 
his ejectment, and it is no substantial grievance 
that all the persons dispoBeessed have not been 
joined as plaintiSs. He is sufficiently protect¬ 
ed if the person dispossessed are on the re- 
oord either as plaintiffs or as pro forma defend¬ 
ants. whether a particular act may be 
treated as rm act of possession, depends upen 
the nature of the property and the special cit- 
oametsooes of the case. The fact that the 
cattle of a person oocasiocatly grazed on a piece 
of land is not by itself sufficient to show chat 
the land was in the possession of that person. 
DBBBMDBA NATB 8ABKAB V. BIMDHUBAI.A 
DA 81 . 18 Ind. Cat, 128. (7 lad. Cas. 700, 12 
O.L.J. 606, F.) 

(46) —S. 9— Stttf in ejectment by licensee 
doainsf trespasser, maintAinabdUy of.—k lioen- 
m ol land, if dispossessed by a treB^ser, is 
enliUed 4o maintain not • merely- a eait under 
8. 9 ol the Bpeciflo Relief Aot. bat also a regular 


Specific Belief Aot (I of 1877)—continued. 

suit on the basis of his title as lessee. SiTii 
Ram V. Jagan Nath, 17 Ind. Ca«, 469. 

(47) —S. 9. ap/jiica6ifify of—Suit to recover 
possession against trespasser—Limitation Act, 
art. 142, applicability of--Cause of action, accru¬ 
al o/.—S. 9 provides that a person dispessei^s- 
ed, without his consent, of immoveable pro¬ 
perty, otherwise than in due course of law, can 
institute a suit for the recovery of possession 
within six months from the date of disposses¬ 
sion. But this section is inapplicable to the 
case of a person, who, although he cannot 
show a better title to the property, is dispos* 
sessed by a trespasser, who has do title at all 
to tbe property. la such a case, the plaintiff 
must prove his possession prior to the time 
when bo was admittedly dispossessed by tho 
trespasser aud the suit to recover possession is 
governed by art. 142 of the Limitation Aot. 
the cause of action arising from the date of 
dispossession. WaThav. Pe Hlaw , 3 L.B. 
R, 27. (8 B. 371, G B. 215. F.-, 2 L.B.R. 56. IG 
C. 473. 7 LA. 7.3, R. ; 17 C. 260. Diss.) 

(48) S. 9—Trespasser—Previous possession — 
Title, —Where plaintiff has been dispossessed of 
land by a tresspasser and does not sue under 
s. 9 of tho Specific Relief Act within six months 
of the dispossession, he is still entitled to ro- 
cover possessioo on the more ground of his previ¬ 
ous possession unless the defendant can show 
some title or can prove that plaintiff had 
unlawfully dispossessed the defendant. The 
Specific Relief Act gives the plaintiff the rights 
within six months to sue for repossession, quite 
irrespective of que.stioD8 of title. Tho decision 
that where neither party prove title, plaintiff 
can succeed on proving previous possossion 
from which be has been wrongfully ousted 
within 12 years considered with reference to 
s. 110 of the Evidence Act, amounts to a rul¬ 
ing that possession by plaintiff not shown to be 
unlawful, is a sufficient proof that defendant is 
not the owner when all the evidence on defend¬ 
ant’s behalf is that he is in possession as a 
trespa>iser. Mauno Bhwe Thi v. MaunO 8o 
Bon, U. B. R. 1692—1896, Yol. II. 619. [fi., 
U.B.R. 1897-1901, Vol, II, 360, 421, U.B.R, 
1892—1896, Vol. II, 377.] 

• (49)—Possession— Dispossession— Wrong-doer. 
—A person in possession has a good title as 
against every stranger, and one who dispossesses 
him. having no title in himself is a wrong-doer 
and cannot defend himself by showing that the 
title IS in some third person. In such oases, 
proof of previous possession is without more 
evidence of the plaintiff’s title to recover from 
the defendants who are proved to be wrong¬ 
doers. There is a difference between such a 
suit and a suit under 8.9 of the Speoifio Belief 
Act, 1877. In the former, tbeCourtawardsthe 
claim only when it finds that the plaintiff had r 
peaceable poesession before dispossession and 
that the defendant has no title and is a wrong¬ 
doer, tbe-plaistifl’s previonsposeeasion being in 
law luffident proo! ol his title; in the latter, 
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the Court cao only go into the question of dis- 
posseesion within six mouths before suit and 
cannot enquire ioto the defendant’s title. ALI 
V. PACHUBIBI, 5 Bom. L.R. 264. [H , 13 C. 
L.J. 649.] 

(30)—S. 9-~Suit on title —Dispossession wifA- 
in SIX months before suit. —In a suit for posses¬ 
sion as usufructuary mortgagee of an occupancy 
bolding, it was found that the plaintiff obtained 
possession in January, 19C5. The defendants 
dispossessed the plaintiff in July 1005, who, 
next month, instituted a suit in the Civil Court 
for posseesion of the fields. The plaintiff never 
pleaded s. 9 of the Specific Relief Act in the 
Courts below which dismissed the suit. The 
plaintiff appealed to the High Court. Held, 
that the plaintiff was entitled to be put back 
into possession of the fields in suit. Parbhu 
Lal V. Ram Charan. 4 A. L. J. 601 ^ A. W. 
N. 1907, 244. (A.W.N. 1893. 163. A.W.N. 
1897. 145, F). IF., 5 Ind. Cas. 482-] 

(51)— S. 9—Summary sutf dj/persondtspossess- 
ed of ivimoveable property—Suit for declara¬ 
tion of title. —A plaintiff, alleging that upon 
the death of a Hindu widow, he had obtained 
possession of ceitain immoveable property as 
heir of her busbaodt but bad been wrongfully 
■dispossessed by the defendants, sued for decla¬ 
ration of his title as such heir, and to have the 
defendants ejected as trespassers, and for re¬ 
covery of possession. The lower appellate Court 
treated the case as failing within s. 9 of the 
Specific Relief Act (1 of 1877), and directed the 
Court of first instance, which had dismissed the 
suit on tho ground that the plaintiff had failed 
to prove his title, to deal with it as a summary 
suit under that section. Held that this view 
was erroneous, as s. 9 of the Specific Relief Act 
referred only to cases in which no title was set 
up, but only the fact of dispossession establish¬ 
ed, and the plaintiff in this case sought a decla¬ 
ration of bis title. CBUTHAN P.Al v. SBEO- 
GHULAM RAI, A.W.N. 1889, 89. 

(62)— S- 9—Suit in ejectment on possessory 
title—Suit brought after six months from dis¬ 
possession—Notwithstanding B. 9 of the Specific 
Relief Act, which provides a summary remedy, 
a suit may be brought by a person dispossessed 
of immoveable property, against a trespasser, 
more than six months from the date of dispos¬ 
session, and the plaintiff may succeed on the 
sole ground of bis previous possession and 
without proving his title. (Davison v. Gent, 
26 L.J., Exch.. 122 : Asher v. Whitloch.Jj.B,. 

1 Q.B. 1, 7 I.A. 73, 6 B. 215, 8 B. 371, A.W. 
N. 1337. 55, R.) Per Mahmood, J. (dissenf- 

ing.) Such a suit can be brought only within 
six months from the date of dispossession ; if 
brought mote than six months after disposses¬ 
sion, the plaintiff cannot succeed unless he 
proves title. 'WAI,! AHMAD KHAN v. AJUDHIA 
Kandu, 13 A. 937 = A.W.N. 1891, 196. [R., 
'7 C.P.L.E. 8, U.B.B. 1892—1896, Vol. 11, 
619, 12 C.P.L R. 69, U.B.R. 1897—1901. 
Vol. II. 270. 78 P.R. 1902=137 P.L.R. 1902, 
29 B. 213=7 Bom. L.R. 12. 8 C.W N. 446, 29 
A. 52=3 A.L.J; 775 = A.W,N. 1906, 264.J 
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(53) —5. 9— Suit to establish title to immove^ 
able property and to recover possession—Seefion 
not applicable. —A suit to establish title to im¬ 
moveable property aud to recover possession is 
not one under s. 9 of the Specific Relief Act, and 

' the Court must therefore decide it with refer¬ 
ence to the title of the plaintiff and not on the 
basis of mere possession. WAJID ALI v. RAM 
SarAN Sahai, A.W.N. 1884, 39. (R., 7 A.L. 
J. 1078, P.B.=7 Ind. Cas. 495 = 9 M.L.T 
Sup. 95.] 

(54) —S. 9— Practice—Suit for possession on 
title — S- 9 applied, though not specifically 
pleaded. —A Court should in all casses where it 
applies give effect to the|ficst paragraph of s. 9 of 
the Specific Relief Act. 1877, although that 
section may not have been relied on by the 
party in whose favour it is applicable, but he 
may have brought a suit lor possession based 
on a plea of title. MOUSI v, KASHI. A.W.N, 
1897. 14S. (A.W.N. 1893, 163, F.) [F., A. 
W.N. 1907. 244 = 4 A.L.J. 601.] 

(55) —S. 9—Possessory suit-^Question of title 
not to be gone itiio—Possession to be proved-^ 
Acts of trespass over property not sufficient'^ 
Juridical possession, ivhat constitutes,—Ihe 
question of title is not to be determined in a suit 
under s. 9 of the Specific Relief Aot. It is im- 
meterial, if the plaintiff was in possession, that 
suoh possession was without title. Hut the 
plaintfff will have to prove juridical possession 
and not mere isolated acts of trespass. He 
must prove that he exercised acts which 
amounted to acts of dominion, the nature 
of which must vary with the nature of the 
property. Acts of domiuion, though exercised 
over a part only of the property, may be evi¬ 
dence of possession of tho whole. Acts of 
dominion should be exclusive, If the plaintiff’s 
occupation has been peaceable and uointeriap- 
ted and has extended over a sufScient length 
of time, the possession would be sufficient 
for a possessory decree. RAJ KlSHANA PaRVI 

V. RIuktaram Das. 7 Ind. Cas. 700 = 12 C.L. 
J. 60S. (15 B, 685, 7 B.H.C. A.C. 82, Bel.) 

(56) —S. 9—Ouster of trespasser without re¬ 
course to law—Decree under—obtained by tres¬ 
passer—Suit for title by owner — Limitation-^ 
Starting point — Limitation Aot (XV of 1877), 
sch. 11, art. 142.—Where a rightful owner of 
lands was dispossessed, but succeeded in oust- 
ibg the trespasser without recourse to law, and 
continued in possession, until dispossessed 
under a decree obtained by the trespasser under 

s. 9 of the Specific Relief Act. Held, that 
possession so obtained by the rightful owner 
was possession within the meaning of art. 142, 
sch. II. Limitation Aot. JONAB SHBIEH v. 
Maharaja Surata Kant aohabiya, 10 
C.W.N. 1081=83 C. 821. (2 O.L J. 1, 9 C.W. 
N. 1061,F.) [R., 6 O.L.J, 472.3 

(57) —S. 9—Act XIV of 1889, s. Ib—Lwg 
anterior possession— Title. —^Wbere a plaintm 
sues to recover possession after ouster, Aetd 
that long anterior possesion only^ vnthou* 
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proof of title, o^iiDot avail him, if he fails to 
6UO witbio 6 months of the alleged ouater, as 
presocibed b; s. 15 Aot XIV of 1859. AMEER 
BiBEE V. TUKROONISSA BEGUM, 7 W.R. 332. 

(58) —S. 9— Decree—Possessory decree—Joii%- 
■der of a claim for damages—Question of title — 
Appeal.—A claim for damages ought not to be 
joined with a claim for recovery ol posseasion 
under s. 9 ot the Specific Relief Aot, inasmuch 
as the claim for damages necessarily puts in 
issue the plaintifi's title. A decree for posses¬ 
sion under s. 9 of the Specific Relief Act, and 
for damages is a bad decree, one liable to be 
eet aside altogether, and not capable of being 
split up into two portions—fn) a valid decree 
for possession, (6) a bad decree for damages. 
An appeal, if any. would lie from the whole of 
the decree and not from a part of it. NaZIR 
AHMAD V. AbID ALl, 8 A L.J. 910. 

(59) —S. 9—Sttif to recover possession—Proof 
of title—Mere proof of possession, without proof 
of title, whether sufficient .—The plaintiff in a 
suit to recover possession from a trespasser 
brought more than six months after dispossos* 
Sion must prove title, mere previous possession 
lor any period short of the statutory period of 
12 years being iosuificient for the purpose. 
(9 C. 130, 139, 17 C. 256, 3 C.W.N. 158, 
Appr. ; 8 W.R. 386. 7 0. 591, Diss. ; 7 I.A. 
73. R. ; 20 0, 834, P.C., Expl.) To a person 
wishing to recover possession merely on 
previous possession, without proof of any 
title, the remedy prescribed is to be found 
in B, 9, Specific Relief Act. If the does not 
avail himself of that remedy by btioginga suit 
within six months, it becomes barred. N18A 

Grand Gaita v Kanchiram bagant, 28 C. 
379 = 3 0 W.N. 568. [R., 137 P.L.R. 1902 = 
78 P.R. 1902, 31 C. 647 = 8 C.W.N. 446 ; Diss., 
26 M. 514 = 13 M L. J. 146; 5 Bom. L.B. 264 ; 
D., 23 M. 1790 

(60) —S 9—Suit for land based on tille-Court 
treating if partly as summary suit for possess* 
aion and partly as based on iitie —A suit to 
leoovar possession of lands with mesne profits 
on the allegation of title to them wbero the 
defence is that the plaintiff has no title and 
that the defendant has been in possession all 
along ought not to be regarded by the Court 
partly as one uuder s. 9, Bpeoifio Relief Act, and 
partly as one based on the plaintiff’s title, so 
&s to be decreed with regard to possession and 
dismissed with regard to the title, as the suit 
as laid by the plaintiff is a suit in ojecimeot 
and is founded on plaintiff’s title, and as it is 
not a suit brought under the special provisions 
ofs. 9of Bpeoifio Relief Aot. Ramasami Ohbtti 
V. FABAMAN Chetti, 2S M. 448=1 U. L. J. 
403. (16 A. 384, Not F ) 

(61) —S.9— Civil Court,compatenqt oft to decree 
fOBsession in suit on allegation of illegal diapostes- 
wm—Defaniant'a failure to prove title—Adverse 
posuseion for statutory period, title even againet 
rightful owner—Prior poseession for ehorter 
period, euffleient (ifla against mere wrortg^doer. 
•=>HotwithstaDding the ptovistons of s. 16 of 
•Aot XIV of 1659) it ie oompotent to Civil Ooorta 
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to give a decreo for immoveable property on the 
baro ground of illeg-il dispossession in a suit 
brought after fix months from the date of such 
dispossession, wbero tbo defendant has failed 
to prove his own title to the sa?ue. Irrespec¬ 
tive of the said s. 15 of Act XfV, the High Court 
held that possession for a period of sixty years 
and upwards is sufficient lo create a title iu the 
possessor which no other person can que-ition 
or repudiate. Also, adverse possessioo, for any 
period sufficient under the Limi'ation Act. is 
itself a title, oven against the rightful owner 
himself, and against a mere wrong doer, prior 
posseesioQ however short will itself support title. 
Illegal disposse::siou is itself a good cause of 
action such as ibo Civil Courts are bound to 
recogniue. In the case of suits for recovery of 
immoveable property on aliegatioa of disposses* 
sion, the Civil Courts have to determine the 
parti(Ailar cause of action that has arisen be¬ 
tween iho parties to the suit; and it is with 
reference to this cause of action only that their 
determination would be final and conclusive as 
provided foe by s. 2, Act VIII of 1859. They 
cannot look beyond tbo parties to the suit, and 
proceed to find out who is the rightful 
owner it the plaintiff and defendant arc not. 
Such an enquiry would be not only useless in 
its practical result, but also illegal as declared 
by tho Privy Council in 5 W.R.P.C. 69. The 
High Court therefore did not uphold tho con* 
teotion of tbo defendant that the lower appel¬ 
late Court has committed an error in law in 
decreeing the julkur in dispute, to the special 
respondent, solely on the grouud r>f prior pos¬ 
session and illegal dispossession without any 
proof of litlti, aud dismissed the appeal, hold¬ 
ing that aucb objection of the defendant was 
itself erroneous iu law and that tbo decision of 
the Principal Budder Ameen in favour of the 
plaintiff had not been shown to bn errooeous 
at all. KHA.IAH ENAETOOLU4HCHOWDHRY 
V. KIBHEN SOONDUB BARMA. 8 W.R. 386. 
[NotF., 17 0- 250; Diss.- 26 C. 579 = 3 C.W.N. 
568; R. n W.R. 550, 5 C.L.R. 278. 29 B. 213 = 

7 Bom. L.R. 12 ; D., 9 W.R. 259,] 

{62)—S. 0—Suit for right to collect rent— 
Suit for immoveable properly—.'Idaintainability 
of suil. —Plaintiff sued for restoration of posses¬ 
sion of bis right to collect rent. The suit was 
instituted under s. 9 of the Specific Belief Act. 
Held that, a? the expression “ immoveablepro- 
perty ” need in s. 9 of the Specific Relief Act 
has to be construed, under the provisions of s. 2 
of the Aot, to be what it is defined to be in the 
General Clauses Act, the plaintiff was entitled 
to a decree in hia favour if he made out his 
case. An order to pay rent as heretofore to 
plaintiff and not to pay rents to defendants 
until the latter dispossessed the former in due 
course of law was sufficient to restore posses- 
sion. INNASI PiLLAl v. 8IVAGANGA DESl- 
EAB, B M.L.J. 9B. 

(63)—S, 9—RijW of ferry—Immoveable pro- 
perly.—k right of ferry is immoveable property 
or an interest therein within the meaning of 
b. 9, Bpeoifio Belief Act. Kbibhna v. AKIDANDA, 
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13. M, 34 [Appr., 5 M.L.J. 95 ; R.. 19 C. 544, 
F.B., 12 C.P.L.R. 52.] 

(64) —S- 9— Right of way— Immoveable pro¬ 
perty — Ea&ement.—li right of way is not im¬ 
moveable property witihio the meaning of s. 9 
of the Specific Relief Act. Per Fulton, 
right which cannot be transferred apart from 
the dominant heritage does not appear to come 
within the term “property” as used in s. 9 
of the Specific Relief Act. Right of way is 
an interest in land, but it is an interest entirely 
dependent on the possession of the property 
to which it appertains, and cannot be possessed 
apart from it. It is a right appurtenant to 
property but taken by itself does not come 
within the term property which, under the 
section, must be property capable of separate 
enjoyment as an independent right. S. 9 
of the Specific Relief Act is inapplicable to 
easements. MANGALDASS v. JEWaNRAM, 1. 
Bom. L. R. 167=^23 B. 673. 

(65) —S. 9— Easement—Right of way—Suit to 
enforce — Act XIV of 1859, s. 16.—The provisions 
of s. 15, Act XIV of 1859, are not applicable to 
a suit to enforce a right of way. Haro Dyal 
Bose v. kristo gobind sein, 17 W.R. 70. 
[Appr., 23 B. 673 ; R., 12 B. 221 ; D., 19 C. 544, 
P.B.] 

(66) —S. 9, right to hold a ‘ hat ’ not immove¬ 
able ptoperly under—' Hat,' suit to recover pos¬ 
session o/.—Immoveable property intended to 
be dealt with by s. 9, Specific Relief Act, is 
something of which actual physical poi-session 
can be given and taken. That expression can¬ 
not include an incorporeal right. A mere right 
to hold a hat, the possession of which is held by 
collecting tolls and rents, is not an immoveable 
property under s. 9. A suit to recover posses¬ 
sion of such a right is not entertainable under 
that section. FUZLUR RAHMAN v. KRISHNA 
Prasad, 29 C. 614. (lU C. S44, Rel. on.t 

(67) —S. 9—Private right of fishery whether 
immoveable properly under.—k suit for the 
possession of a right of fishery in a khal, the 
soil of which does not belong to the plaintiff, 
does not come within the provisions of s. 9 of 
the Specific Relief Act. So, a person who has 
for a time exercised the exclusive tight of fish¬ 
ing in %vater, which covets the land which does 
not belong to him and who is forcibly prevent¬ 
ed from fishing in such water, cannot maintain 
an action for such prevention under s. 9 of the 
Aot. By the Full Bench, (Prinsep and Pigot, 
JJ, dissenting). Fadu JhALA v. Gour 
Mohan Jhala, 19 C. 644, F.B. [F., 5 M.L. 
J. 96, 24 C. 449 ; A.ppr., 23 B. 673 ; Rel. on, 
29 C. 614 ; R., 29 C. 1 = 5 C.W.N. 821, F.B,; 
Dies., 12 C.P.L.R. 52.] 

(68) —5. 9—Right to fish—Suit for possession 
e/.—S. 9 of the Specific Relief Aot does not 
refer to a suit for the possession of a jalkar ora 
right of fishery over land belonging to a 
stranger. Where the plaintiffs had no right to 
the land, nor were they in possession of the 
land, but.thatfoe certain parts of the year they 
liad power or license to fish, their suit for 
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possession of a fishery in a khal would not 
come within the purview of s. 9, Act I of 1877. 
NATABAR PARUB V. KUBIB PARDE, 18 C. 
80. [F., 19 C. 544.] 

(69)—S. 9— Civ. Pro. Code (1882), s. 43 
i — 0. II, r. 2, new Code)—Summary suit far 
possession — Plaintiff restored to possessiom- 
Subseqzient suit by plaintiff for mesne prodfs— 
Burden of proo/.—One L.N. died possession of 
certain immoveable property. He left him 
surviving a widow, M K. One N.D. obtained 
possession of some portion of the said immove¬ 
able property, as he alleged, under a lease from 
M.K., and held possession, at any rate, for 
some months, down to the 27th of November 
1897, After the death of M.K., one S.K. who 
I claimed to be the adopted son of M.K. by some 
; means other than legal process, dispossessed 
ND.N.D. thereupon instituted a suit under s.9 
of the Specific Relief Act, and. having obtained 
a decree in that suit was restored to possession. 
He then instituted a suit against S.E. to 
recover mesne profits for the time during wbiob 
he was out of possession. As to this suit it 
was held ( 1 ) that the suit was not liable to be 
defeated by reason of s. 43 of the Civ. Pro. 
Code ; and (2) that as to the other issues aris¬ 
ing iu the suit the first was, whether the defend- 
aut was the true owner, of the property, the 
burden of proving which was on him ; and, 
secondly, if the defendant established his title, 
whether the plaintiff had such an intereshin 
the property under the lease set up by him or 
otherwise, as would entitle him to remain in 
possession as against the defendant. &BEG 
KUMAR V. NarAIN DAS. 24 A. S0i = A.V.N. 
1902. 1S9. 

(70) — S. 9 —Possession, suit far—Act XIV of 
1859, 5. 15— Award under—Possession and 
dispossession —Onus of proof.—In a suit for 
possession, where the defendant sets up an 
award under s. 15, Act XIV of 1869, in his 
favour, the onus of proving possession and dis¬ 
possession alleged in the plaint lies, in the first 
instance, on the plaintiff before the defendant 
could be called upon to prove his case* 
Jugournath Deb v. Mahomed mokebm, 
17 W.R. 161. 

(71) — S. 9—Mode of proof required in stiif 
under—Sufficiency of proof of prior juridical pos¬ 
session. —in a suit under the section all that 
is necessary for a plaintiff to prove is that he 
was in juridical possession and that he has been 
dispossessed otherwise than in due course of 
law. BALRAM MISAR V. BAIRAOI MALI. 13 
C.P.L.R. 62. (5 B. 209, 15 B. 685, R.) [R.i 
16 C.P.L.R. 154.] 

(72) —S. 9—Evidence —Possessory sttif, decre* 
in, if evidence of title. —A decree in a suit 
possession under s. 9 of the Speoiflo Belief Aot 
proves possession and possession is evidence of 
title. It oannot, therefore, be said that snob 
a decree is no evidence of title. The value t,o 
be attributed to it is a matter to be determined 
by the final Court of fact. Suoh a decree*, 
though based upon a possessory title, is pfwa- 
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facie evidence of tide to bhe laod as against a 
stranger. KOILASH CHANDRA SaNTBA v. Ga- 
JENDBA Nath Misba, 15 C.L.J. 1=^13 Ind. 
Oea. a07• ^ ^ ^ 

(73)—S. 9—Eottfenceo/ tUle^ Proof of nature 
of possession—Evidence of kind of possession — 
Exclusion—Material irregularity—Jurisdiction 
—Remedy by way of fleriston—S. 116, 

Civ, Pro. Code, 1908,—In a possessory suit 
under s. 9, Specific Relief Act, 1877, evidence 
of title is admissible foe the purpose of aecer* 
taining the nature of possession, and the exclu¬ 
sion of evidence of the nature of possession itself 
is not justifiable and amounts to a material ir¬ 
regularity in ihe exercise of jurisdiction. Where 
another remedy by way of suit is open to par¬ 
ties lor settling their disputes, the Courts will 
decline to exercise powers of revision under 
s. 115, Civ. Pro. Code, 1908. H. Bawa 
CHATAQIB V. MATANOMAL DEWANMAL, i S. 
L.R. 80 = 8 Ind. Gas. 2iS. 


(74)—S. 9—Previous possession—Dispossession 
—Judgment of District Judge reversing Afun- 
si/’s judgment, upon credibility of witnesses — 
Except in a suit under s. 9, Specific 
Belief Act, which must, under art. 3, Limita¬ 
tion Act, be brought within six months from the 
date of dispossession, mere previous possession 
will not entitle the plaintiff to obtain a decree 
foccecovery of poeseesion. (8W.B. 389, 9 C. 130, 
9 C. 39, 6 C.L.R. 278, 7 I. A. 73. 8 B. 371, 6 
B. 215. 7 C. 591, R.) [Cons . 3 C.W.N. 158, 
12 O.P.L.R. 59 ; B., 7 O.P L.R. 3. U B.R. 
1892—1896, Vol. II, 619, U.B.R. 1897—1901, 
Vol. II, 270, 26 C. 579, 25 B. 287. 8 C W.N. 
446=310.647; Doubted, 137 P,L.R. 1902 = 
79 P.R. 1902 ; Diss.. 3 L.B.R. 27. iO Bom. L. 

B. 571.j Tbe judgment of a District Judge, set¬ 
ting aside a carefully considered judgment of a 
Munsif, upon tbe credibility of the witnesses, 
did not fulfil tbe proper conditions that a judg¬ 
ment reversing a decision ought to fulfil. A judg¬ 
ment, which does not in tbe body give leasons 
for its conclusion is not a judgment at all- la 
such a case the decree of tbe District Judge 
was formally set aside, the case was remanded 
to him and called up to the High Court to be 
tried as a Regular Appeal. PUR&fESHUB 
.Ohowdbby V. Brijo Lall Chowdhby, 17 

C. 2S6. 

(76)—S. 9— Tke Mamlatdars' Courts’ Act 
(Bombay Act HI of 1876)— Buit by trespasser 
to recover possession.—A. mere trespasser who 
has been dispossessed is not entitled to bring a 
fluit for posseseion under s. 9 of the Speoifio 
Belief Act; not can be invoke the aid of the 
Mamlatdar under the Mamlatdars’ Coupts’ 
Act. (7 B.H.C. 62. 8 B. 371. 6 B. 208. R.) In 
the present case, plaintiff sued to recover pos¬ 
session of a certain room from the defendhot 
under s. 9 of the Specific Belief Act, alleging 
that he had been in possession up to tbe dtd 
Jane 1890. The defendant oonteoded that he 
hid been m pessesaion of the room in question, 
andthatabouC 80th May, 1890. the plaintiff put 
on tbe. room and went .tp Bqmbay, 
BW ^t as the defendant, wanted; thp use 
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of his room, he removed a window two days 
afterwards and effected an entrance. Theques- 
tion waswhether,assuming thedefendant’s story 
to be true, tbe plaintiff's possession was such 
as to enable him to avail himself of tbe above 
section, Held on a reference to the High Court 
that, assuming tbe de/endant's statement was 
true (as to which no opinion was expressed;, 
even if tbe plaintiff can be said to have been 
in possession by what be did, still, such posses¬ 
sion, not having been acquiesced in by tbe de¬ 
fendant, never became a judicial possession 
which could give him the right to invoke the 
aid of the Mamlatdar or tbe Court under s. 9 
of the Specific Relief Act. AMIftUDiN v. Ma- 
HAUAD JAMAL, 15 B. 685. [R., 12 C.P.L.R. 

52, 7 Ind. Cas. 700 = 12 C.L.J. 605.j 

(76) —S. 9—Suit under Mamlatdars Courts 
Act (Bom. Act III of 1876)— Subsequent suit 
under s. 9 of tke Specific Relief Act (/ of 1877). 
—A Mamlatdar’s decision, in a possessory suit 
brought under tbe Bombay Mamlatdars Courts 
Act, 1876, respecting the possession of immove¬ 
able property, is not conclusive in a subsequent 
suit even though it be brought under s. 9 of tbe 
Specific Relief Act, 1877. Ramchandba v. 
Narasimhacharya, 1 Bora. L.R. 660=24 
B. 251. 

(77) — S. 9—Possessor;;^ decree, direction in.— 

A direction in a decree passed in a suit under 
8. 9, Specific Belief Act, that the costs of 
removal of certain huts should be paid by tbe 
defendant, must be set aside as being beyond 
the scope of a possessory decree under the 
section. TILAK Chandra Dass v. Patik 
Chandra Dass, 2S C. 803. 

(78) —5. 9— Possessory suit— Execution of 
decree—Appeal from order in extcuion proceed¬ 
ings. —In execution of a decree /or possession 
of land in a suit under s. 9 of tbe Speoifio 
Relief Act, a third person applied for postpone¬ 
ment of the delivery of possession until the 
sugarcane crop standing on the land and sold 
to him by the judgment-debtor bad been first 
removed by him. The first Court disallowed 
tbe application. On appeal, tbe District Court 
reversed the order of the lower Court. }Ield 
that, by the last clause of s. 9 of tbe Specific 
Relief Act, no appeal lay from any order or 
decree passed in any suit under tbe section. 
According to tbe explanation to s. 647, Civ. 
Fro. Code, applications for execution of decrees 
were proceedings in suits. Conseqaently, no 
appeal lay from an order passed in execution of 
a decree in a suit under s. 9 of tbe Specific 
Relief Aot. THOMAS SOUZA v. OULAM 
MOIDEEN Bbabi, 26 H. 438. [R-, 3 O.L. 

J. 276.] 

(79) —S. 9—Civ. Pro. Code, 1882, ss. 32, 688 
—Second appeal,—The plaintiff brought a pos¬ 
sessory suit under s. 9 of tbe Speoifio Relief Act, 
and tbe Court ordered a party to be added as 
defendant, apparently acting under e, 82, Civ. 
Pro. Code.. The plaintiff appealed from the 
order (o the District Judge. The Judge adiqit- 
ted.the appeal as made under ol, 2, s. 6^, Civ. 
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Pro- Code, and caocelied the order of the first 
Court. The original defeudant preferred a 
second appeal to the High Court. Held that 
the Judge’s order under s. 598, Oiv. Pro. Code, 
b; the last paragraph of s. 588, was final and 
that DO second appeal lay to the High Court. 

Skinner V. kinlock, a.w.n. 1886,138. 

(80) —S. 9—Ciu. Pro. Code. ss. 622 and 103 
— Rtliearing-^Review.—Tbe High Court can 
interfere under s. 622yCiv. Fro. Code, without 
an application from a party. An application 
for a teheaiing under s. 103, Civ. Pro. Cods, 
is not prohibited by the terms of s. 9 of Specific 
Belief Act. A rehearing differs widely from a 
review. ANDREW ANTHONY V. THE REV. 

J. M. Dupont, 4 M. 217. 

(81) — S. 9— Revision—Another remedy open, 
—In a suit under s. 9 of the Specific Belief Act, 
which is dismissed, a remedy by way of a suit 
for declaration of title is open to the aggrieved 
party, and consequently no revision will lie. 

Ram Kishan Das v. Jai kishan Das, 8 A. 
L.J. 791. (30 A. 331=5 A.L J. 297,-P) 

(32)— S. 9—Suit for possession—Criminal 
proceedings—Effect of—Revision— Other remedy 
open—Not enferfainafcfe.—Criminal proceed¬ 
ings, if any, taken under s. 145 of the Grim. 
Pro. Code in no way interfere with the plaint- 
ifi’s right under s. 9 of the Specific Relief Act, 
whiob accrued so soon as his possession was 
interfered with by the defendant. The High 
Court will not interfere in revision where other 
remedies ate open to the aggrieved party. 
JWALA v GANGA PRASAD, 5 A.L.J. 297 = A.W. 
N- 1908, 142=30 A. 331. (10 A. 119, R.) [R., 
13 O.W.N. 305 = 1 Ind. Cas. 152.] 

(S3)—S' 9 - Civil Court—Criminal Court- 
Jurisdiction-S. 145, Crim. Pro- Code.—Under 
.s.9, Specific Relief Act,the Civil Court is author¬ 
ised to restore a party into possession, if he 
has within the last six months, been dispos¬ 
sessed without his consent, otherwise than by 
due course of law, whereas the Criminal Court 
can only maintain a person in possession, if be 
is found to be in such possession upon the date 
of the institution of a proceeding under e. 145, 
Grim. Pro. Code, or if he was in possession 
within two months antecedent to that date. 
LOLiT Mohan moitba v. Surja Kanta 
ACHABJEE. 28 C. 709=S C.W.N. 749. (23 C. 

495, 25 C. 727.) 

(84)— S. 9—Crtm. Pro. Code {Act V of 1898), 
as. 144, 145. 192 (2) and Proceedings 

under a. 145, if may be instituted during the 
pendency of a suit under s. 9 of the Specific 
Relief Act (I of \Bn)—Prohibitory order under 
a, 144, how far invalidates findings of possession 
in s. 145 proceeding—Transfer of proceeding 
under s. 145 by Subordinate Magistrate— 
Legality—S. 529—Curing of defect in transfer. 

_A Magistrate is not incompetent to proceed 

under s. 145, Crim. Pro. Code, with regard to 
■properties which form the subject-matter of a 
pending suit under s. 9 of the Speoifio Relief 
Act. A prohibitory order under s. 144, Orim. 
•Pro. Code, was passed againet certain landlords 
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with respect to certain lands in a proceeding to 
which the tenants were not parties. Snbse* 
quently in a proceeding under s. 145, Grim. 
Pro. Code, the Magistrate found that the land¬ 
lords were in possession of the lands through 
their tenants at a date when the prohibitory 
order was still in force. Held, that, as the 
tenants were not parties to the proceeding in 
which the prohibitory order under s. 144, Crim. 
Pro. Code, was made, the subsequent finding, 
in the proceeding under s. 145, Crim. Pro. 
Code, that the landlords were in possession 
through the tenants, was not bad in law. A 
Subordinate Magistrate cannot be empowered 
under s. 192(2), Crim. Pro. Code, to transfer 
proceedings under e. 145, Grim. Pro. Code. 
But a transfer of such proceedings made by 
a Subordinate Magistrate empowered under 
s. 192 (2) is a legal defect curable by s. 5‘29, Crim. 
Pro, Code. KlSHORI LAL ROY OHOWDHDBY 
V. SRINATH ROY, 13 C.W.N. 530=36 C. 370= 
9Cr. L.J. 399 = 1 lod. Cas. 817. (4 O.W.N. 
821, Rel. on.) 

(85) —B. 9—Action of ejectment not under 
B. 9—Whether plaintiff entitled to decree foe 
possession on account of previous possession— 
See Ben. Act VIII op 1886, 8. 85, sub-ss. (1) 
and (2), 13 C.L J. 649. 

(86) —S. 9—What amounts to taking posses¬ 
sion in due course of law—Suit by tenant for 
recovering possession—See BeN. ACT VIII OP 
1865, s. 87, 11 C.L.J. 433 = 6 Ind-Oas. 553. 

(87) —S. 9—Dispossession of tenant by land¬ 
lord— Remedy open to tenant —See 0. P. 
AOT XVII OP 1889, s. 92. 16 O.P.L.R. 41. 

(88) —S. 9—Party entitled to bring suit 
under—Failure—Effect—See PUN. AOT XVIH 
OF 1884. s. 70 (o), 13P.R. 1910=20 P.W.R. 
1910=5 Ind. Cas. 808. 

(89) —S. 9—When applicable—See U.P. AOT 
XII OF 1881, s. 9, 8 A.L.J. 404. 

(90) —8. 9—Proceedings under s. 331, Civ. 
Pro. Codo, 1882, open to appeal—See APPEAL 

—Orders, 22 c. 830. 

(91) — s. 9 — See BUDDHiST LAW — 
Ecclesiastical,U.B.R. 1892—i896,Vol. Ht 
82. 

(92) —S. 9—See CIV. PRO. CODE, 1908, 
0. II. r. 2. 137 P.L.R. 1902=78 P.R. 1902* 

(93) —S. 9— Compromise of suit 

Effect of — See CiV. PRO. CODE, 1908, 
0. XXIII, r. 3, 3 L.B.R. 243. 

(94) —S. 9 —See Easement, 1 Bom. L.B* 
167 = 23 B. 673. 

(95) —8. 9—Failure to institute summwy 
suit—No bat to suit for ejectment — SH 
EJECTMENT, SUIT FOR, 12 O.P.L.R* 69. 

(96) —8 . 9—Sm evidence — 

JUDGMENTS AND PROCEEDINGS IN SOUS* 
23 0. 693. 

(g7)_S,9-.*See Evidence ACT, 1879,8. 3S* 
23 0.441. 
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(98) —s. 9 —Sm Evidence act, 1872, a. no, 
Bom.L.B. 1111 = 25 B. 297. 

(99) —S. 9—Suit 1)7 tenant against landlord 
'for recovery of possession on alle ged unlawful 
dispoesessioD—Jurisdiction—See Landlord 
AND Tenant—Miscellaneous, 14 0.0. 60 
=9 Ind. Oas. 746. 

(100) —S. 9—See LIMITATION ACT, 1908, 
8. 28,1 M.H.C. 85. 

(101) —S. 9—Effect of wrongful dispossession 
of trespasser by rightful owner, for purposes of 
limitation—See LIMITATION Act, 1908, art. 
142, 2 O.L.J. 1. 

(102) —8. 9—Suit under — Bjeotment by 
several persons—Parties to suit—See PARTIES 

TO Suit—Gbnbeal, 6B. 208. 

(103) —6. 9—Suit for possession of exclusive 
right of fishing in creek — Bight of fishing 
whether immoveable property within s. 9—See 

PARTIES TO Suit-Suits by represen¬ 
tatives OF A Class, 12 B. 221. 

(104) —8. 9—See POSSESSION— EVIDENCE 
OF POSSESSION AND TITLE, 5 Bom L R. 264. 

(105) —8.9—See POSSESSION—NATURE OP 
Possession, 15 B. 286. 

(106) —8. 9—Suit in Mamletdar’8 Court — 
Diemiasa) for default — Bee judicata — Suit 
under—See RES JUDICATA—ADJUDICATIONS, 
6 B. 477. 

(107) -8. 9—See Revision—General. 57 
P.L.R. 1903. 

(108) —8. 9—See Title, 5 C.L.R. 278. 
(108-O)—8. 9—See No. 14, aupra. 

(109) —Ss. 9, 39, 42 —Concurrent sail under 
8. 39 for canullation Of deed 0/ giftSpHUing 
of causes of action ,—Where a suit for posseBSion 
Is laid under e. 9 of the Specific Relief Act and, 
during its pendency, a suit ie instituted under 
8. 89 for cancellation of a deed of a gift under 
which the defendant claims, held that there is 
no splitting of causes of action and that the 
eeoond suit was not bad as one for a declaration 
of title under b. 42. Jai Oopal Mukbbji v. 
LALIT MOHAN, 26 k. 236=A.W.M. 190«, 7. 

(110) —Bs. 9, 42—See Deolabatort 

DBOBEE, Suit fob— ubolabation of 
TITLE, 90 C. 884. P.O.=S0 I.A. 99. 

(111) —Sfl. 10, 11 —Sm Deobbb—Dbobbe, 
FOBM OF, 22 M. 478. 

(112) -S. 11—Sm No. Ill, supra. 

■ (118)— S. 12— Speo»/le performanee — Oaee 
where pecuniary damages not an adequate reUef. 
—Bpeoiflo performance of any oontcaot may in 
tite discretion of the Court be enforced whan 
the not agreed to be done is suoh that peooniary 
eompansation fox its non-performanoe woiUd 
Ml adequate relief. Dnless and until 
tthaefttaary is proved, the Ooork ehaU pte- 
tfHUkilMt tbd hNadh ^ a oontzaoi lotnuufer 
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immoveable propeVty cannot be' adequately 
relieved by colnpensation in money. In an 
agreement to sell immoveable property, if the 
defendants (vendors) without any good roriscm, 
refuse to complete their part cf the contr-icc, 
the Court may, in its discretion, compel tbem 
to comply with the terms of a.' 12 aud enforce 
epeoific performance. MAUNG PE v. Kin 
KAUK, U.B.R. 1897—1901, Vol. II. 539. 

♦ • 4 

(114) —5. 12— Specific performance — Uni' 

lateral mistake- —The Courts aro reluctant to 
refuse specific performance on the ground of 
unilateral miataks unlei^s the defendant prove 
something further. What this further evi¬ 
dence should amount to, has been thus express¬ 
ed : “ (bat a hardship a)nQunr.ing to injustice 
would be inflicted upon ihe defendant by bold¬ 
ing him to hia btrgaiu.'’ UUNSHAJ v. 

Ranchhoddas. 7 Bom. L.R. 319. 

(115) —S. 12—TRANSFER OP PRO¬ 
PERTY ACT, 1882. s 6S. cl. (c). 2 O.C. 24. 

(116) —Ss. 12 and 21 (o)—Suit for recovery 
of property based on title acquired under a 
mortgage deed—Whether suit fur<^specific per¬ 
formance—Whether money couipcnsatioa an 
adequate relief-See SUIT; 10 O.C. 218. 

(117) —Ss. 12, 21. 22—Suit for execudonof 
fresh bond for money~'-Suil for specific 'perform¬ 
ance—Suit to -restore terms of lost bond for 
money—Nature of evidence required .—A suit 
is not maintaicable for the execution of a fresh 
bond for money, whore the original bond, 
banded over to the defendant for registration, 
is either withhold or destroyed by him ; for tha 
plaiotiS could obtain his fut) remedy by suing 
for the money in respect of which a fresh bond 
is claimed. In a suit for the execution of a 
fresh instrument under the above circumstances 
or for the restoration of the terms of a lost 
instrument, the evidence adduci^d muft contain 
sufficient materials to enable the Court to find 
with reasonable certainty that the bond was of 
the tenor and in the terms alleged by the!plaint¬ 
iffs. MAYA Ram V, PRAG DAT, S A. 44 = 
A.W.N. 1882, 164. 

(118) —5s. 12. 21, 2\—Agreement to execute 
gift deed in favour of third party—-Specific per¬ 
formance iohelher can be enforced.—h suit for 
pre-emption of a shop brought against the 
defendant was withdrawn on an ageeomeot 
being entered into h'^ween the parties that 
they should unite in gifting the shop to a 
Dharm Sala. Defendant having failed to carry 
out the agreement, plaintiff brought a .suit 
wbsraio be prayed that the first de/sndant 
jointly with plaintiff should, in acoordanco 
with the agreement, execute a registered deed 
of the shop in favour of the manager b( the 
Dharm Bala and should deliver possession. A 
decree was finally made against the first defend¬ 
ant ^reo^ng him to exeoute a. deed of gift, in 
.reapeot-oi tlu shop Iq suit in favour of the eaid 
manager and to have the same duly registersd. 
Ik WM ooQtended that «he iBsttajpent of agt»- 
a«Dl ooRld not be reoeivad in.efi^oe 
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it required registrntion, Held, that, so far as 
jt was an agreeuieot, it needed do cegistratioo, 
being merely an agreement, not of itself pur¬ 
porting or operating to create, declare or assign 
any right, title or interest to or in immoveable 
property, but that certain act should be done 
■ill futtire by the defendant. It was further 
objected that f- 24 of tbo Specific Relief Act 
Was H bar to the present suit, the ground of 
the objection being that the plaintifi could 
recover no damages for a breach of the contract 
and that bo had no personal interest in its 
performance since it was for the beoefit of a 
third party ; but it was held that the argument 
was based on a misconception of tbe object of 
8. 24 of tbe Specific Belief Aoti That section 
deals with objections not derived froin the 
nature of tbe contract, but solely from the 
ects or conduct of the claimant, that is, with 
objections personal to tbe plaintifi .seeking relief 
by specific performance, and in the present case 
there was no personal objection such as to 
deprive the plaititiff of his title to tbe relief 
sought. On the point whether tbe plaintifi 
was entitled to a decree in regard to the defend¬ 
ant's undertaking to register the deed, tbe 
Chief Court pointed out a distinction between 
a suit to compel registration of an executed 
deed, of which tbo registration was by law com¬ 
pulsory, and a suit to obtain specific perform¬ 
ance of a promise to execute and register such 
a deed, a suit which necessarily implies that 
the deed has not been executed. The reason 
why a suit to compel epeoific performance of a 
promise to register a deed docs not lie is that 
the plaintiff cannot succeed without ofiering 
tbe deed in evidence, and s, 49 of tbe Registra¬ 
tion Act foroids it to be admitted in evidence- 
The same reason does not apply when the suit 
is to compel performance ofapromise to execute 
and register the deed. There is nothing in the 
Registration Act to prevent a Court from 
decreeing against a promisor specific perform¬ 
ance of bis promise to execute and register a 
deed, so far as the performance of his promise 
can be obtained by bis personal obedience. 
8HIbDiai> V. HiRA NUND. 100 P.R. 1890. 

(119) —Ss. 12, 54, els. (6), (c) and (d)—In- 
. junction—Sale of shares .—The plaintiff’s firm, 

which admittedly owed a very large amount to 
the defendant's firm, sued for an injunction to 
xestrain tbe latter from realizing the securities 
which it held by sale. Held, that pecuniary 
compensation would afford adequate relief and 
the suit for injunction should be dismissed. 
rSOLIAPPA CHBTTY V. 80HAPPA CHBTTY, 
11 Ind. Gas. 607. 

(120) —S. 14 —Agreement to sell land — Por¬ 
tion tf land found impossible lo be conveyed, 
^ubseguently—Specific per/ormance—Not allow- 
able .—Where A agreed to sell certain plots of 
land mentioned in a sale-proolamation under a 
decree in his favour, but he did riot acquire a 
portion of (hose plots under the Court-sale and 

not in a position to Convey them Held, 
that speoifio petforiiiapoe oanDot> < be'eriforoed 
under s. 14, Speoific'Relwf Act. Kota KBISH- 
HAYIAt. MATOOBi 6 OUBBAYA 4 9 II.L.7. 318. 
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(121) —S. 15—Specific performance of contract 
of sale—Agreement by manager of Joint family 
—Other members not parties—EniorahHity of 
the contract. —S. 15 of the Specific Relief Act 
applies where a member of an undivided 
Hindu family agrees to sell part of the joint 
property in which he has only a share. Where 
the managing member of a Hindu family 
agrees to sell the family property and the other 
co-parceners are not parties to the agreement, 
and it is found that the agreement is not 
binding on the latter, specific performance of 
the contract cannot be enforoed, JUTURP 
NAGIAH V. ARIPARALA VENKATARAMA 
8ASTRULU. 15 Ind. Cae. 623. (26 M. 74.12 
M.L.J. 400. 32 M. 320, 4 led. Cas. 606. 33 M. 
359, 7 M.L.T. 137, 20 M.L J. 328, 6 Ind. Oae. 
79, Expl. and D.-, 1912 M.W.N. 87, 11 M.L. 
T. 87, 22 M.L.J. 257. 13 Ind. Cas. 471, R.)) 

(122) —Ss. 15, 16. 17— Agreement to sell land 
—Agreement on behalf of minors—Contract'.not 
for pur2>osef binding on minors—Adult parties- 
cannot be compelled to specifically perform the 
contract on behalf of minors—Specific perform¬ 
ance permissible as against adult parties to the 
extent of their shares in the property. —Tbe de¬ 
fendants Nos. land 4 for themselves and also 
as guardians of defendaote Nos. 2 and 3 agreed 
to sell certain lands to plaintiff for Re. 1,400> 
Plaintiff sued defendants for specific perform¬ 
ance of the contract. It was found that the 
agreement was -for purposes not binding on the 
minor defendants: Held (1). that no decree 
could be passed compelling a conveyance of the 
interest of second and third defendants as well 
by the first and fourth defendants; (2) (bat 
plaintifi was, however, entitled to a conveyance, 
by first and fourth defendants, of their interest 
in the property agreed to be sold, on payment 
of tbe full consideration stipulated without 
abatement or compensation, PONAEA 8UBBA 
Rani Reddy v. vadamadiSeshachblIiAm; 

S Ind. Cas. 79=°7 M.L.T. 137=20 H.L.J. 828. 

(6 M. 337, 32 M. 320, 4 Ind. Cas. 606, Dr, 
26M. 74, R.) 

(123) — Ss. 15, 17— Agreement to sell by un^ 
divided Hindu father—Absence of son’s concur¬ 
rence-power of father to self—S«»f for specific 
performance — Proper form of decree.—Where a 

father, first defendant, the managing member 

of an undivided Hindu family consisting of him¬ 
self and his son (tbe second defendant), agreed 
to sell to the plaintiff a piece of land belooginS 
to the family, without the conoutreooe of his 
son. and plaintiff sued for specific performance, 
held, that s 16 of Act I of 1877 would be applu 
cable only if tbe first defendant had no inter^ 
in any portion of tbe property agreed to w 
conveyed ss in illustration (a) or is unable |o 
convey such portion as in illustration (W/® 
that section. An undivided father has an ip* 
tereat in, and power of disposal over, for Mttartt 
purposes, every portion of the undivided pri>* 
perty. Held, that the proper decree in (he 
sent case, would be one foe epeoifio perfotmanM 
of the contract to sell the whole ■ of •he pl«o 
land, without determining whether snoh asm 
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would bind the second defendant. SRINI¬ 
VASA BBDDI V. SIVARAMA RBDDI, 32 M 
320=4 lod, Cae S06. (26 M. 74, F.) [Ooutted 
and D.. 7 M.L.T. 137=5 Ind. Cas. 79 = 20 M. 
L.J. 328.] 

(124) — S. 16— Single contract to sell land to 
different persons.—In a suit to enforce specific 
performance of a single cooccaot to convev laud 
10 several persons, the parties on each side must 
be marshaUed as plaintiffs and deieodants, and 
it is not open to some only of the joint-con- 
traotees to institute such a suit where the others 
refuse to have specific performance. SaFIUR 
Bahman V. Mauauamunnessa Bibi, 24 C. 
332. 

(125) —8. 16— See NO. 122, supra. 

^126)-—S. 17— Performance of contract-^Do- 
‘Cument signed by only one of the executants on 
the understanding that others would join it 
— Proposed agreement — Imperfect contract.— 
A deed of sale purporting to have been exe¬ 
cuted by three persons was signed by only one 
of the executants. The other two executants 
did not sign it. The contract embodied in the 
deed was to take effect only on its execution by 
all the parties: Held, that the document 
constituted merely a proposed agreement which 
had never been perfected, and one of the exe¬ 
cutants having executed it on the understand¬ 
ing that the others would join in its execution, 
the contract could not be enforced- Mabha 
B iNGH V. Mohammad Umar, ? led. Gas. 
393. (25 M. 389, 12 M.L 3. 17, B.) 

u. (126-fl)—8. 17— See NOS. 122, 123, supra. 

(127) — Ss. 17 and 16— Hindu family — Di¬ 
vided brother — Agreement lo sell — Pari per- 
formance — Court’s power — Executionof sale- 
deed. —In a case of divided Hindu family, speci¬ 
fic performance of a part of a contract, affecting 
some of the properiies, cannot be ordered 
by Oourts, as s. 17» Specific Relief Act, expressly 
.prohibits it. In cases falling under e, 15, ib is 
open to the Courts to grant a decree or not, for 
part-performance, the term may ” indicaiiug 
their discretion (83 M. 359, 3i M. 320, 26 M. 
■H, £/Xpl, and D.) The Court cannot compel 
the defendant to execute a deed of sale for the 
whole property and. on bis failure to do so, to 
issue one in his name under the seal of the 
Court, as it cannot sanction a transaction de¬ 
void of any legal effeot. Tne Court cannot ask 
a party to do a oartain act which would in 
-effeot drive a third party to suit. Govinda 
NAICKBN V, APATH8AHAYA lYBR, U. W. N. 
isia, 87 It M.L.T. 87=22 H.L-J. 297 = 13 
Ind. Car 471. 

(128) — 18—Suit for specific performance — 
■Contract of sale of mortgaged property — Mori- 
-gage undisclosed— T.P. Act, a. 66 (6) (6).—In a 

suit by the plaintiff for the speoifio periormanoe 
of a contract of eale of a pteoe of land or, in the 
■ alternative, for the xetarn of the earnest 
money and lor damages for breach of the 
*oontCMt, it wae held, (1) that the plaintiff waa 
ontiMeAto a decree for speoifio performenoe of 
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the contract of sale, under s, 18 of the Specific 
Relief Act, (2) and, that, as the Uiid con¬ 
tracted to be gold tyas burdened with a mort¬ 
gage, which ifact was not disclosed to tbe 
plaintiff when tbo oral contract fc r sale was 
made, tbe plaintiff was entitled under s. 65 i.5) 
(5) of T.P. Act, to retain out of the purebase- 
money, tbe amount payable to the mortg.tgco, 
if tbe defendant did not pay off tbo mc-cCKage 
before executing the conveyanco. BA Pli v. 
Ma Ma. 4 L.B.R. 86. (11 But. L.R. 257, R.) 

(129)—8. 18—See Benami Transaction 
—General, 7 Ind. Cas. 21d. 

(1301—S. 18 (fl)—See HINDU Law—Gipt, 
14 M. 459. 

(131) —S. 18, cl. Ic)— Right of the purchaser 
of a mortgage-decree lo compel the vtKdor lo pay 
off incumbrance thereon. —VVbeio a mortgage- 
decree was sold free from iucuinbrances, the 
purchaser has a right under—lo compel llm 
vendor to pay off any incumbrance upon the 
decree and make over the decree lo bim free cf 
such iocumorauce. Kiiktsidas AUARWALA 
V. SHIH NARAYAN MUKD.A. 9 C.W.M. 178. 
(15 \/V.R. 545, R.) 

(132) —S. 18 (fc) and s. 21 {>)— Contract for 
sale of immoveable properly with culuvaling 
rights iusir lands—Sanclen of R, vt nue aiuhoti- 
lies neiasary,under Central Piovircts Tenancif 
Act—Failureto obtnui sanction—Rtmedy not by 
way of specific relief —Damages—S. 1ft, cl. (6) 
arid s. 21 (6), not appheuoU—Central Provinces 
Tenancy jef, IX of lbb3, s. 42—Sco;»s and 
o6ycc£ e/.—R sued M lex specifu forformance 
of a contract to boU a share o( a mouza, svitb 
cultivating rights in tbo sir l.ind, or fer any 
other relief to which be may be entitled. Held, 
that, tbe sanetiou of the Revenue authorities 
being, under tbo provisions of the Central Pro¬ 
vinces Tenancy Act, necessary foe transferriug 
the oultivatiug rights ou sir laud, tbe de¬ 
fendant cannot be compelled to do bis best to 
obtain such sanction, but that failure to obtain 
such sanction, will afford good ground for the 
award of damages. Neither s. 18, cl, (6), nor 
8. 21, cl. (b), Speoifio Relief Aut, would apply to 
such a case. The polioy of s- 45, Coutral Fro- 
Ttnoes Tenancy Aot being the protection of the 
proprietor, the apptioation contempUled by it 
is one voluntarily made by bim, and the 
Revenue authorities would not bo likely to 
grant an application which they found be was 
making under compulsion. MANSING v. 
Rampibe, 3N.L.R. 18S = 8Ind. Cas. HSf. 

(133) —Ss.‘ 18 and 22—Safe of reversionary 
interest—Aighl of vendee — Surety—Undue in¬ 
fluence — Inadequacy o/ price.—Though a sal# 
of reversionary interest does not at the time 
effeot a transfer -of tbe property, it creates » 
right which can be enforced whan it falls into 
poBseesion. Tbe-relaVioo of suretyship does not 
give rise to tbo presumption of andue iofluenca. 
In oonsideringAhe inadequacy or otherwise of 
ooDsideratioD, the Court will have to take into 
aocoant the circumstaoca that jit will not oom^ 
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ioto possession for an indefinite time. MALIK 
ALA Baksh V. GULAM, 13 P.R. 1899. 

034)—S. 19— Alternative prayer — Specific 
perf('r}iiance — Cot?ipensaiion.-^A mourasi patta 
bavitig been granted by one'of several share- 
holders, the others refused to ratify the contract 
and ejected the grantee, who thereupon sued ^11 
iho share-holders to enforce the contract; or, in 
the ^ilternativo, to recover the ealami paid by 
him. Neld that the altornativo claim for tbe 
salami might be treated as a claim for compen¬ 
sation for breach of tbe cnntraot, and that the 
plaiutiff was entitled to join such claim to tbe 
main claim (or specific performance. RAJ- 
DAUR CHOWDHRY V. KALI KRISTNA 
Bhattachar.iy.A, 8 C. 963-11 C.L R. 330. 
£i?., 29 C.-257.] 

(135)— S. 19 — Specific performance—Plaint¬ 
iff’s failure to ask for coinpejisation — Court's 
pov’cr to grant —Cii». Pro. Code, 1077, s. 49 (e). 
—Although tbe plaiotiS might not have asked in 
bis plaint io so many words in accordance with 
the requirements of the section for compensa¬ 
tion, in substitution for the performance by tbe 
defendant of bis part of tbe contract, yet. if it 
bo clear from the circumstances of tbe case that 
tbo plaintiff has io eficct asked for compensation 
also in tbe alternative, it is equitable and com- 
potcut to the Court to give him a decree for 
money by way of compensation under this 
Boction. SHBO Niwa-T v. GOPAL, A.W.N. 
1881, 22. 

(ISO—Ss. 19 and 21 (?)—See CONTRACT— 
MIRCKLLANEOUS. 28 P L.B. 1905=49 P.R. 
1905. « 

(137) —Ss. 20. 21, 57—See INJUNCTION- 
SPECIAL Cases, 14 M. 18. 

(138) —S. 21—Agreement to refer matters in 
dispute to arbitration—AppUcahiliiy o1. io pend¬ 
ing suits.—Jt) a suit (or pre-emption, after 
service of summons on tbe defendants, the 
parties agreed to refer the matters in dispute 
between tbem to arbitration and an arbitration 
agreement was drawn up and signed. Beld, 
the agreement was a bar to tbo suit. S. 21 of 
the Specific Relief Act applies to an agreement 
before suit, as well as to one made during pend¬ 
ency of a suit. It would be most inconvenient 
if two simultaneous proceedings in respect of 
disputes were allowed, namely, arbitration 
proceedings and proceedings before a Court of 
justice. SHEO DAT V. SHEO SHANKAR SlNO, 
27 a: 83 = 1 A.L J. 398. 

(139) — S. 21— Partners, agreement amongst, 
to refer disputes to arbitration—Withdrowal of 
one witlitut cause, from arbitration—Suit to 
tecover a share in debt realised by the other 
partner, if lies. —Where a person bas agreed 
with another that all matters in controversy 
between tbem should be referred to arbitration, 
it is not open to that person to r’esile from the 
agreement unless for good 'and sufiioient cause. 
A dispute between partners, whose business 
bas come to an end, regarding the division of 
assets, can only be finally settled in a proper 
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suit for dissolution of partnership and for 
adjustment of accounts, and it is not proper 
that each of tbe parties should proceed by 
separate suits in order to recover from the 
other any sums due to the partnership business 
which he alone may have realised.—Where, on 
tbe termination of a partnership business, tbe 
partners agreed to refer all matters in dispute 
between them relating to tbe partnership to 
arbitration, and theu one of the partners 
withdrew from tbe arbitration without suffi¬ 
cient cause, aud instituted a suit in tbe Small 
Cause Court to recover a half share of a part* 
necsbip debt realised by tbe other partner:— 
ifeid, that tbe debt in suit being one of the 
matters which the plaintifi bad contracted to 
refer to arbitration, s. 21, Speoifio Befief Act, 
was a bar to tbe continuance of tbe suit. That 
the suit was not maintainable at all. BAM 
Chandra Pal v. Krishna Lal pal, 17 C.. 
W.N. 3S1 = 17 lod. Cab. 600. 

(140) —S. 21— Reference to arbitration—How- 
far bar to sutt. —Where an agreement was to 
refer tbe dispute to three named arbitrators 
without any provision for tbe appointment of 
other arbitrators, and two of them refused to 
act, there is no subsisting agreement capable' 
of being carried into eSect, and s. 21 of the 
Specific Relief Act is no bar to a suit in respect' 
of any subject which was referred to arbitration. 
JAITUM B( V. NADI SAHIB, 12 M.L.T. 846 = 
M W.M. 1912. 957 = 24 U.L.J. 16 = 17 Ind. Gas. 
389. 

(141) -S. 21"Reference to arbitration of matter 
in suit—Award therein, bar to further proceed¬ 
ings.—Ythere tbe parties to a suit refer the- 
matter of such suit to arbitration, witbont the 
intervention of tbe Court, and an award is- 
passed dismissing the plsintifi’s olaim, such 
award is a bar to further proceedings in tbe 
suit. (S. 21. Specific Relief Act). SALIH RAM 
V. Jeunna Kuar. 4 A. 546 = A.W N. 1688, 
138. [i^ot Foil., 4 O.C. 17 ; F., 27 A..53=A.W. 
N. 1904, 160=1 A.L.J. 389.] 

(142) —S. 2}—Agreement io refer to arbitra¬ 
tion — Plea in bar of suit. —Before s. 21 of the 
Specific Relief Act could be pleaded in bar of a 
suit for damages for breach of a oontraot accord* 
ing to whose terms the parties had agreed tA 
refer any disputes between tbem to arbitration: 
it must be shown that tbo plaintiff bad refused 
to refer to arbitration. Tbe filing of the plaint- 
is not such a refusal. KOOMDD CHUNDl^ 
DASS V. CHUNDER KANT MOOKBBJEE, 8 «• 
498 = 8 C.L.R. 284. [F., 80 P.R. 1906; 

B. 199, U.B.R. 1097—1901, Civ. 642.] 

(143) -S. 21—Reference to arbitratian--B^ 
to suit—Refusal to bring a ease within s. 21. 
The mete existence of a oontraot to refer 
arbitration does not bar a suit without reffl^ 
to refusal. Refusal is essential to bring a^^ 
within 3. 21 of Specific Relief Act. MAO 
SHWE NYO V. MADNG AUNG HMO, 
1897—1901 Yol. II. 842. (6 0. 600, 8 A. 60, ** 
B. 109,17 Q. 200, Bel on.) 
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(144) —S. 21—Effect of agreement to refer to 
arbilralion after inztituticn of suU.—S* 2l of 
the Speoifio Beliel Act, applies when the agree* 
meat to refer to arbitration is made after the 
institution of suit. KALU R&M v- NaNAUK 
CHAND, U.B.R. 1897-1901, YoL II. 541. (9 A, 
168, P.) [Com. upon, U.B,R. 1897—1901. 
VoK II, 542.] 

(145) —S, 21—./Irfcifrcfioti out of Court-Pend^ 
ing st/if—jSp^ci/ic Relief Act, s. 21, losf cfau$et 
applicable, —As has been held in 130 P. R. 1882, 
the last olause of s. 21 of the Speofic Relief Act 
is inapplicable to a case in which a reference to 
arbitration has been made during the pendency 
and not before the iDHiitutioD of a suit. In this 
caee there was no sufficient reason for refusing to 
follow the abovemeotioned ruling, especially 
as the ultimate result would be the same, 
even assuming that s 21 of the Act as appli¬ 
cable, since the plaintifi had not rt^fused to 
perform the agreement to refer to arbitration, 
but it bad rather remained in abejanco, if not 
been allowed altogether to lapse, by mutual 
consent. FAKIR v. JAIMAL, 50 P 8 . 1891. 
(132 P.R. 1882, P.) [P , 1)5 P.R. 1912 = 
1912 P.LR. Sup. 6-191 P.W.R. 1912=15 
Ind. Cas* 140.] 

21 —Agreement to refer to arbilra- 
lion.—On the 13th December 1897 the parties 
referred the matter in dispute regarding the 
plaiotifi's right of pre-empciOD to arbitration. 
On the 25tb December the arbitrator gave his 
award, but on the 23rd December 1897, before 
the award was given, the plaintiff instituted 
the suit to enforee hie right of pre-emption 
which was dismissed by both tbe Lower Courts, 
as barred by 8. 21, Specific Relief Act, 1877. On 
further appeal, it was contended that no ques¬ 
tion of law was involved, since it was found by 
the Lower Court that the plaintifi bad refused 
to perform the contract to refer, and the 
finding being on a question of fact, no further 
appeal Uy. Beld, overruling the conteutioD, 
that the main facts being admitted, the real 
question was whether s. 21, Specific Relief Act, 
1877. as a matter of law barred the suit. Held 
further that the suit was not barred by s. 51 
Speoifio Beliof Act. 1877, or by tho award given 
on the 25th December 1897. Muhammad 
KAMAB-UD-DIN v.AHMAD JAK, P.LR. BOO, 
p. 481. (19 P.R. 1896, concurred,) 

(147)—S. 21 — Arbitratiim — Agreement to 
refer to arbitraticn future dispute— Maintain¬ 
ability of sail—Burden of proof .— The parties 
to the suit entered into an agreement, whioh 
contained a condition that, if an; dispute 
arises between the partied regarding the agree¬ 
ment. it shall be settled by a certain person 
and bis decision shall be binding on the par* 
ties. The plaintiffs sued the defendants for 
recovery of money basing their claim on the 
agreement. It was contended that, since the 
plaintifie had refnsed to refer the dispute be* 
tween them to the arbitration of the person 
named, their suit was barred by s. 21 of the 
Speoifio Belief Act. Held, that the burden of 
Mtebliibing the plea was on the defendants 


Specific Belief &ct (I of 1877)—continued, 
and that they had failed to discharge it. 
UDHE SINGH V. SARDAR BISHBN SINGH, 35 
PX.R. 1911-25 P.R, 1911 = 55 P.W.R. 1911 
^9 lod, Cas, 736, 

(149)—5, 21—ConfrocHo refer to arbitration 
—No time fixed tor award—Revocation of the 
contract—Just cause—Onus—Revocation xnfer¬ 
red from conduct of parties — Civ. Pro. Code 
(Act XIV of 1882), s. 52^—Right to enforce 
decision by arbitrators — Limitation—Existence 
or non-existence of the contract to refer after 
Ziwn/ofion, —The plaintiS and the defoodauc 
agreed to refer tbeir disputes to arbitratioo. 
The defendant attended ibe meetings of the 
arbitrators, but the plaintiff did not., and gave 
a Dorice to the arbitrators not to proceed with 
tbs award. The arbitrators dropped further 
proceedings. The defendant did not attempt 
to put in force the provisions of the Code of 
Civil Procedure to forco on the award, and 
allowed the limitatica to expire : Then the 
plaintiff sued and the defendant resisted the 
claim on the strength of s. 21 of the Specific 
Relief Act: Beld (i) that a coiUracl to refer 
disputes to arbiltatioD implies a contract to 
do all things necessary to the making of a 
valid award, so far as ihc parties were coacern 
ed ; (^) that a contract to refer to arbitration 
could be nsciuded by mutual agreement of 
both parties or by or^e of them for a just cause ; 
that the burden of proving tho existence of 
just cause for revocation lay upon the party 
who reveked the contract. Pet Richards^ J.— 
If, after a contract to refer is entered into, 
nothing ia donefor a long time, the Court might 
infer that the parties rescinded it by mutual 
consent. But this is not a necessary inference. 
If the contract to refer was never rescinded, 
it must be in existence the mere fact that there 
might bo difficulty in applying the provisions 
of the Code of Civil Procedure to the case 
does not render the contract non-existent. 
Pet Tudball, J—lt one of the parties to a con¬ 
tract to refer refuses to go on with tbe arbitra¬ 
tion, the other party might resort to one of the 
following courses open to bim : (a) He might 

take action within the period of limitatiop, 
under the provisions of the law as contained in 
the Civ. Pro. Code, to enforce a decision by 
the arbitrators, or (6) he might sue for 
damages lor breach of contract. H the party 
entitled to the above remedies has resorted to 
neither of the two courses within the period of 
limitatioot the contract can no longer be said 
to be in existence in the eye of the law. RAM 
KUMAR Singh v. Jagmohan Singh, 8 Ind. 
Cae. 420 

{liQ)^S.2l—ATbilration—Re/erevce during 
progress of suti— Ctv. Pro, Cede, s, 523 —Where 
parties in the course of a suit referred the mat¬ 
ters in dispute to arbitration, held that the last 
part of 8* 21 of the Specific Relief Act, 1877, 
bare the further bearing of the suit that the 
section is not confined to cases of pre-exietipg 
reference alone at the institution of suit, 
8HTB LaLv. HIBA LAL, A.W.H. 1888,183. 
[F„ 1 A.L.J. 898-27 A. 63. A.W.N. 1904.9, 
A.W.N. 1904. 160.] 
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(150) —5-21—Ar6t^r<2{ion— Agreement to refer 
made pending suit—Such agreement a bar to 
the continuance of the suit.—Beld that where 
parties to a suit have agreed to refer the mat¬ 
ters in dispute between them to arbitration 
such an agreement ousts the jurisdiction of the 
Court, whether it is filed iu Court under 
8. 523 of the Code of C*viJ Procedure or not 
SHEo Shankar Singh v. sheo Dat, A.w 
N. 1904. 9. (A.W.N. 1888, 133.E.; 23 G. 956, 
Djss.) [Confirmed on appeal, 27 A. 53.] 

(151) —S. 21—Confracf to refer to arbitration 
—“Refusal-^A refusal to carry out a submission 
to arbitration once fully made is not a “ refu¬ 
sal to perform the contract to refer ” within 
the meaning of this section. Karam Chand 
V. Ram Das, 19 P.R. 1896. 

(152) — S. 21— Suit referred to arbitration — 

Withdrawal of suit with liberty to bring fresh 
suit—Stibsequent suit for same matter, main- 
tainability o/.—The wording of s. 21 of the 
Specific Relief Act is wide enough to include 
contracts to refer any matter which can legally 
be referred to arbitration. One of such mat¬ 
ters is a suit which is proceeding in Court. 
Where the matters in difference between the 
parties to a suit have been referred to arbitra¬ 
tion, this section bars a fresh suit between the 
parties in respect of the same matters, not¬ 
withstanding that the Court has permitted the 
first suit to be withdrawn with liberty to 
bring a fresh suit. Sheoamrar v. DeodaT, 
9 A. 168= A.W.N. 1887. 13, [R., U.B.R. 

1897—1901, Vol. II. 541 ; D., 4 O.C. 17.] 

(I.*).?)—S. 2X —Reference to arbitration — 
Wtthdiawal of suit before award with liberty to 
briny a fresh suit.—Aji order of reference to 
arbitrators was made by a Court, but before 
the date fixed for the delivery of the award 
the plaintiff withdrew his suit under s. 373* 
Civ. Pro. Code,with leave to bring a fresh suit! 
Beld that the plaintiff was competent to bring 
a fresh suit. KASHI Bai v-Ram Krishna. 

1 A.L.J. 2S7. (9 A. 168, D.) 

(154)—S. Withdrawal of party front sub¬ 

mission to arbitration—Refusal to perform con¬ 
tract to refer.—la this case, the defendant also 
pleaded that the plaintiff had agreed to refer 
the disputes between them to arbitration, but 
that the plaintiff prohibited the arbitrators 
from proceeding by giving them a notice not to 
make the award and thereby precluded herself 
from maintaiuiog this suit, but it was held 
that the suit was not on that account barred. 
Even if the withdrawal of a party from a sub¬ 
mission to arbitration be a refusal to perform 
a contract to refer a controversy to arbitration 
within the meaning of s. 21 of the Specific 
Relief Act 1 of 1877. the defendant relying upon 
that as a ground of defence is bound to bring 
bis case within the wording of the section. It 
was not proved that the subject of the plaint¬ 
iff’s claim to maintenance was laid before the 
arbitrators at all and that the plaintiff refused 
to perform her agreement to refer. Nor was 
there any evidence to show the time at which 
the plaintiff withdrew from the arbitratioQi 
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whether it was before or after the timeallowed 
to the arbitrators to make and publish their 
award, because it could not, in the latter case, 
in any view of the section, be held that tbere 
was a refusal on her part to perform her agree¬ 
ment to refer. Further, the defendant took 
no steps to have the agreement to refer filed in 
Court under s 523 of Oiv, Pro. Code, and thus 
render the plaintiff’s attempt to withdrawfrom 
it nugatory, and there was nothing under the 
circumstances to show that ihe defendant did 
not acquiesce in such withdrawal. AOHIBAi 
V. CURSANDAS NATHU, 11 B. 199. [R., 4 0. 

C. 17] 

21— Arbitration—Refusal to refers 
Suit in respect of matter agreed to be referred.— 
One of the parties to an agreement to refer 
matters in controversy to arbitration brought 
a suit in respect of a part or the subject-matter 
thus referred. The defendants pleaded that the 
suit bas barred by s. 21 of the Specific Relief 
Act. but without alleging that the plaintiff bad 
refused to perform hie part of the contract. 
Held that the mere fact of filing the suit did 
not amount to a refusal on the plaintiff’s 
part to perform his contract, within the mean¬ 
ing of s. 21 of the Specific Relief Act- The 
contract, the existence of which would bar a 
suit under the circumstances contemplated by 
s. 21 of the Specific Relief Act, must be an 
operative contract, and not a contract broken 
up by the conduct of all the parties to it. 
Tahal V. Bif-IHESHAR, 8 A. 37=A.W.N. 1885 
331. 333. [Appr.. 11 B. 199; R.. U.B.R. 
1897—1901, Vol. 11. 542, 29 A. 13 = 3 A.L.J. 
613 = A.W.N. 1906, 253.] 

(156)— S. 21— Refusal to arbitrate, to be 
before suit—English Judicature Act, 0. XXIV, 
r-1.—Applicability. —A refusal to arbitrate, so 
as to bat a suit under s. 21, Specific Relief Aoi, 
must be before the action is brought, in order 
that such refusal and the arbitration clause may 
constitute a defence to an action on the agree¬ 
ment. [«., 4,O.C. 17, 70 P.L.R. 1906=80 P.B 
1906; Diss.. A.W.N. (1904) 9.] O.XXIV. r.l,' 
under the English Judicature Act, applies to 
defences on the merits which arise after the 
institution of a suit. CRISP v. ADLARD, 23 C. 
936. 

(167)—S. 21— Suit for damages forbreachof' 
contract—Agreement to refer to arbitratioh any‘ 
dispute arising under the eonfraef.—Plaintiff 
sued for damages for breach of a conteaot. The 
defence was that the suit was unsustainable, ’ 
on the ground that there was a stipalation in 
the contract in question, to refer the dispute' 
arising thereunder to arbitration, and that the 
plaintiff oughi not to have sued in the face of 
that stipulation.There was no evidence to show,' 
either that the defendant proposed to refer to 
arbitration before the suit was brought or that 
the plaintiff refused to proceed to arbitration.' 
Held, that s. 21 of the Specific Relief Act oaa 
be relied on as bar to a suit on a oontract, only 
incase of a refusal by plaintiff to rder the 
dispute to arbitration, and that, iu this 
no such refusal on the part of the plaintiu 
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having been pcoved, the defence was unsaataia* 
able. RAIiLl v. Walaiti Ram. 80 P.R. 1906 = 
TOP. L. R. 1907. (5 Q. 493, 5 C. h. R. 384, 
”•) 

(158J—S, 21—Agreement to refer to nrbiira^ 
Hon—Omission by arbitrators to do anything for 
a long time—Suxt whether 6arretl.—Where the 
patties to a suit agreed to refer the matter io 
dispute ^ to arbitration and a submisaioo to 
arbitration was aecordiuglj executed on the 
17tb April 1S77 and the arbitrators had done 
nothing under suoh agreement (ill the institu¬ 
tion of the present suit on the 8th November 
1860| that such an agreement was no bar 
to the present suit, as it bad lapsed, not hav* 
iog been acted on within a reasonable time. 
ATMA^RAI V, Sheobaran Rai, A.W.N. 1882. 
SB. 

(159) —S. 21-8uit to compel signature to 
reference to arbitration—See ACT XI OP 1899. 
SB. 4<6), 19, 4 S.L.R. 149. 

(160) —8. 31, effect of -See HlQB COURT 
JURISDICTION OP Bombay, ii Bom. L. r! 
273 = 34 B. 13=3 Ind. Cas. 837. 

(161) —8. 31—See JURISDICTION OF CIVIL 
■Courts,27 A. 53=1 a.l.j. 398. 

(162) —8. 21—C^ntraot to perform which per¬ 
mission of Court is neoGseary cannot be specid- 
cally enforced—See PROBATE AND ADMINIS¬ 
TRATION ACT, 1801, s. 90. cl. 2. 1 Ind. Cas. 
364* 

(163) —S. 91 (a)—Confracf to l$i%d mon$y on 
mortgage^ Suit for money, agreed to be fenf— 
Specific performance, suit for, maintainability 
of^Suitfor breach of contract.—Pl^intiWe pro¬ 
perty was subject to a mortgage. It was agreed 
between the pJaintiS and defendant that the 
lormer was to mortgage the property to the 
defendant for a certain suen, that the defendant 
was to retain, in his hands, a certain sum of 
money to pay ofl the mortgage and to pay 
plaintiff the remaining amount of consideration 
in cash, a mortgage*deed embodying these 
terms was given to the defeadant. The defend¬ 
ant not having paid off the mortgage or the 
remaining amount to the plaintiff, as agreed 
upon, the latter sued for the recovery of the 
amount agreed to be paid to him. Beld, that 
the suit, viewed as one (or specific performance 
of a oontraot to lend money, was opposed to 
cl. (a) of B« 21 of the Aot and it was not main¬ 
tainable (u). Betdf also, that, viewed as a suit 
for oompensaticQ for breach of cootraot, it fail¬ 
ed because there was uo evideaoeof any damage 
to the plaintiff. Beld, farther, that a mere 
ceoital Id a deed that the oouaideratiou bad 
been paid oould not be construed as a oontraot 
ID writing to pay the ooDBideration-money, 
RAMANAND V. NASOHED, 8 O.G. 8. (34 M. 
388. 25 M. 66. 25 M. 687, H.; 18 A. 200. Diu.) 

10 0.0. 60; R. and Expl., 11 0.0. 217.] 

(164) —S. 91 (d) — Specific performance— 
Agreement to pay money in instabnente— Suitnot 
eneUHtainabU.— A anit for apeoiflo perform* 
•snob of Ml agraemank to pay a oeetain aom 
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of money by instalments is not maintainable, 
as compensation in money for the non-perfot- 
manco of it is an adequate relief. HUKUM 
Singh v. Khuni Lal, 8 A.L J. 1282. 

(165) —S. 21 (q), ill. (2)See Provincial 
Small Cause Courts act, 1887, sch. II, 
art. 15, U. B. R. 1903, 3rd Qt., Provincial 
S.C- Court Act, 3. 

(166) —S. 21 (e) -Registration Act (1908), 
s* 17 ih) — Amalnamab, unregistered — Oral evi¬ 
dence—Admissibility to prove contract—Breach 
of trust—Contract to sell trust property, whe¬ 
ther specifically enforceable. —An unregistered 
amafna‘loA and also oral evideoce are admis¬ 
sible to prove the terms o( an alleged contract, 
when the object of the suit is to secure specific 
performance thereof. (6 Ind. Cas. 034 = 11 C.L. 
J. 548. G Ind.Cas. 346=12 C.L.J. 25 = 15 C. 
W.N. 375, 12 C.L.J. 464 = 8 lud. Cas. 794, 
Bel. on.) Where it is clear from tbe amalnama 
that ibe parties intended that a proper docu¬ 
ment should bo executed and registered in 
order to perfect the title of the lessee : Held 
that, under cl. (fe) of s. 17 of the Registration 
Act, tbe amalnama was not compulsorily regis¬ 
trable. (16 LA. 233=17 C. 291, R.) Before a 
decree for specific performance of contract 
is made, tbe Court must ascertain whether tbo 
contract is specifically enforceable, and one of 
the elements to bo taken into consideration is 
whether the specific perforraauce of the contract 
would involve a breach of trust. (1805, 2 Sch. 
and Lef, 29=9 R.R. 93(1721),! Bro. Q.C. 
186, 1 W,R. 4, 12 C. 152, 5 Ind. Cas. 236-H 
C.L.J. 346=14 C.W.N. 151. Ref. on.) If the 
property, intended to bo leased, is trust proper¬ 
ty, and tbe proposed lease is beyond tbe 
authority of the trustee lessor, a Court of 
equity will not grant specific performance 
of the contract. MahOMEO ESMAT KHAN 
V. NUNDA DULAL Chakrababti, 16 lad. 
Cae. 390. 

(167) —5. 21, last clause—Applicability — 
Agreement to refer to arbitration—Institution 
of auif in Presidency town—Ss. 2, 3, 19, Act IX 
of IBQ9—Arbitration—Application for slay of 
suif— Sch II, s. 18, Civ. Pro. Code (1908).— 
The last 37 words of a. 21 of tbe Specific Relief 
Aot do not apply to the agreement to refer to 
arbitration, in cases where, if tbe matter sub¬ 
mitted to arbitration were the subject of a suit, 
the suit could have been instituted in a 
Presidenoy towo. The provisions oi tbe arbit¬ 
ration Act fX of 1899 are applicable to such a 
case. Held also that, as no application under 
8 . 19 of the Arbitration Act or under s. 18 of 
tbe second schedule of the Civ. Pro. Code, 
was made foe stay of suit, the suit was 
not barred by tbe last clause of s. 21 of 
tbe Speoifio Relief Aot, at the time tbe suit 
was inetituted. TAPB8SIER AND CO. v, 
Nabib-UD-din, 87 P.R. 1912 = 130 P.WR. 
1912 = 15 lod. Cai. 402. 

(168) —S. 21-Sm Nos. 13, 116, 117, 113, 
182i 186,187, supra. 
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{IC/j) —Ss. 21 and 30— Suit to enforce award— 
Specific performance of award, —Where in a 
putt on an aNvard to recover a certain sum of 
money allowed by the arbitrator, it was con- 
teuded among other things that having regard 
to ss. 21 and 30 of the Specific Relief Act, 1877, 
the plainliS was not entitled to have the award 
enforced : Held, that the objection proceeded 
on the assumption that the suit was one for 
specific performance, which, in fact, it was not; 
but It was a suit for the recovery of money and 
for relief incideutal thereto. FARDUNJl v. 
Jausedji, 5 Bom. L R. 705-28 B. 1. 

(170) — Ss. 21. 59—Mortgage deed executed 
for fraudulent purpose — L’anctUationof—Fraud 
not effected—Estoppel—Arbitration.—h. person, 
although a party to a fraud, is not debarred 
from suing for the cancellation of a deed, execut¬ 
ed by him, provided the intended fraud has not 
been carried into efiect. Ma Me v. MauNG 
Sin, U. B. R. 1897, Vol. 11, 544. (11 B. 
708, 18 B. 372. 23 B. 406. 23 C. 460,902. 18 M. 
378, 20 M. 326, 3 C.W.N. (Notes) CCXXXII, 
9 C.L.B. G4, 12C.L.R. :G4. 11 M.I.A 551 as 
cited in Field'.n Law of Evidence 511, 13 M.I-A 
661.585. 600,6 W.R. 287. 13 W.R. 87. 20 W.R. 
112, 21 W.R. 422, 23 W.R. 42, 24 W.R.391. B.) 
[R. andF., U.B.R. 1897—1901, Vol. II, 400; 

B. , U.B.R. 1908, 3rd Qr, Beuami Transaction 

1 .] 

(171) —SS’ 21, 51—Joint Stock Company if 
way be restrained from dismissing its Managing 
Agent—Shoreholdei s of Company if may be res* 
trained from considering proposal of removal of 
Managing Agents — Injunction — Contract of 
service. —Under sb. 21 and 57 of the Specific 
Belief Act, a Limited Liability Company cannot 
be restrained by injunction from dispensing with 
the services of Managing Agents, even when 
the contract of service provides th.at the Manag¬ 
ing Agents are onl}’ to be removed in a specified 
manner and after a specified perind. Nor can 
the sbare-hclders be restrained by injunction 
from considering the question of such removal 
at an Extraordinary General Meeting. The 
remedy of the Managing Agents for dismissal, 
if wrongful, lies in asuic lor damages. SiRCAR 
V. THE BARAI30NI COAL CONCERN. LD., 16 

C. W.N. 289 = 13 lud. Cas. 868. (25 Cb. D. 320, 
1883, Bel. on ) 

(172) — S. 22—Specific performance — Discre¬ 
tion of Court. —A party cannot call upon a 
Court of Equity foe a specific performance nn- 
less be has shown himself ready, desirous, 
prompt and eager. This rule of law is not in 
so many words expressed in e. 22 of theSpecifio 
Belief Act, 1877. but the first paragraph of that 
section which gives the Court a judicial discre¬ 
tion must be read as implying and including it. 
The following paragraph of the section which 
points out the cases in which specific perform¬ 
ance may not be decreed is not intended to be 
exhaustive but merely illustrative of the gener¬ 
al principle, which is embodied in the first 
paragraph. The second clause of the seotion 
no doubt contemplates that, as a general rule, 
the question of the hardship of a contract is 


Specific Relief Act (I of 1877)— continued. 

to be judged of at the time at which it is entered 
into but it also contemplates an exception to 
the general rule in cases where events involving 
hardship have occurred subsequent to the con¬ 
tract due in some way to the party who seeks 
specific performance. PEER MAHOMED v. 
Mahomed, 6 Bom. L.R. 1013 = 29 B. 234. 

(173) — S. 22—Negative agreement — Breach — 
Suit for enforcing agreement—Discretion of 
Court in granting injunction. - This was a suit 
for obtaining an injunction restraining the 
defendant from carrying on business as a cutter 
or tailor for ten years from the date of the 
plaint agreement between tbe parties. The 
defendant was for a long time in the service of 
the plaintiff, a milliner carrying on business in 
Bombay, and left bia service in 1890, being at 
that time indebted to him to a large amount. 
Criminal proceedings were taken against him' 
by the plaintifi and during tbe time when he 
was on bail, he was in the service of a rival 
milliner, T. The plaint agreement was there¬ 
upon entered into between the plaintifi and. 
defendant on 1-2-1693 in writing which pro¬ 
vided (1) for payment of Rs. 1,950 by the de¬ 
fendant in full satisfacticn of tbe plaintiff's 
claim. (2) for tbe defendant entering plaintiff’s- 
service as cutter forten years from date ofagree- 
ment. Tbe agreement also prevented tbe de¬ 
fendant from carrying on business as a cutter 
or lailcr, either on his own account or as a 
partner or servant of another until the expiry 
of the said period of 10 years in case of the 
defendant’s dismissal from plaintiff's service 
for any fault before the period had run out. 
After the criminal proceedings were thrown 
out, the plaintiff sought to enforce tbe agree¬ 
ment. because tbe defendant entered the ser¬ 
vice of tbe rival milliner. Hence tbe suit 
Held, that the Court, in the exercise of tbe dis¬ 
cretion given to it under s. 22 of tbe 8peoifio 
Relief Act (I of 1877i, would not grant the in¬ 
junction. Toe parties were not on equal terms, 
and by refusing to take any action, the Oouct 
would relegate tbe parties to tlieir original' 
position. Callianji Habjivan v. NABSI 
Tricum. 18 B. 702. [i?.. 23 B. 103, 6 Bom. L'R. 
878.] 

(174) —5. 22—SMif and specific performance 
—Delay of 7 years to bring suif— Limitation 
Time wherefrom it runs. —Where there was no 
time fixed for the execution of a conveyance, 
time begins to run only from the time when 
demand was made and performance refused. 
Even where the plaintiff is guilty of undo 
delay in instituting a suit for speciflo 

ance, the suit will be decreed if it is oot sho 

that the delay has in any way prejudiced tne 

defendant. ABDUD KhaDIR v. NaGASARUPU. 
M.W.N. 1912, 1004 = 17 Ind. Cas. 399. 

(175) -S. 22—Agreement by way of 
•fiTomxse^decreelor 9p$cificperf0fma'nce(^* n 
was an appeal by the defendants in the 
below, against an order of that Court decree 8 
specific performance of an agreement by / 
of compromise alleged to have been 
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into by the defendants on the one side, aod by 
the Colleotoc of Bareilly for the Court of Wards 
on the other side on behalf of certain minors 
under the guardianship of the Court of Wards. 
The Collector had instituted the suit for the 
specific performance of the compromise alleging 
that be had performed his part of the agree¬ 
ment by withdrawing from the defence in the 
suit compromised, and by admitting the claim 
made by the defendants in that suit, and 
praying that the defendants be directed to 
carry out their promise. Defendants contend¬ 
ed that even if there bad been a completed 
agreement between tbo parties, it was void as a 
nudum pactum for which no consideration bad 
been given, and that the agreement was of 
such a nature that the Court below in the 
exeroise of its judicial discretion ought to have 
refused to enforce it. As to the question 
whether that which the Collector undertook to 
do under the compromise and actually did do 
amounted to sufficient consideration, it was 
held that it should be decided with reference to 
the stjite of things at the lime irrespective of 
subsequent events. Though the resolt of a 
judicial decision pronounced some years after¬ 
wards. showed that the consideration given by 
the Collector was in tbo result worthless, that 
was no reason why the Court should not 
support the agreement arrived at between the 
parties. The compromise was .a good considera¬ 
tion for the contract at the time when it was 
entered into, and it might therefore be enforced 
without any enquiry as to the validity of the 
claim. In respect of the objection that the 
lower Court in decreeing specifio performance 
bad not exercised its discretion properly, the 
case of tbo compromise was held to come under 
case III in s. ^2 of the Specific Relief Act 
providing that where the " plaintiff has done 

substantial acts.the Court may properly 

exercise a discretion to decree specific perform¬ 
ance.” The Collector had done the " sub- 
Btantial act,” namely, the withdrawal from the 
defence pn behalf of bis ward and confessing 
judgment, and it was, therefore, competent to 
the Court to have decreed specific performance 
of the ooDtraot under tbo oempromise. 8HIB 
Lal V. Thr Collector of Bareilly, 16 
A. 423=»A.W.N. 1894, 161. [R., 6 Bom. L. 

R. 1018.] 

(176)—S. 29—Sptfci^c perlormanee of eon- 
irael-^Citcwnstatieea under which performance 
may be refueed —Whore in a suit for apecifio 
performance of a contract, the circumstances 
under which the contract is made are such as 
to give the plaintiffs an onduB advantage over 
the defendant, though there may be no frand, 
and where the performance of the oontraot 
would involve some hardship on the defendant 
which be did not (oreeee. whereas its non-per¬ 
formance would involve no euoh hardship on 
the plaintiff, held that the Qontc should ex- 
eroiee its discretion and refose to grant specific 
performanoe of the contract. Balla Mal t. 
OHUMMI LAL. 10 A.L.d. 49B-17 Ind. Cai. 
■988. (16 A. 428. B.j 
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(m)-S.22.—See Civ. Pro, Codb» ll;03, 
0. XLI. r. 22, 31 P.R, 1897- 

(178) —S. 22—Agcee meat among rival bidders 
at Court^sale not to bid against each other 
—CoosiderabioD not uolawful—Contract valid 
—Suit for spee fi : performance ol tlie contract, 
maintainability of — See Contract act, 1872, 
s. 23, 1 C L J. 85. 

(179) — 8 . 22—Sre Nos. 117, 133, supra. 

(l60)***Ss. 22, 56. 57— Injufiction-^Specific 
performanceDiscretion of Court—Agreement 
not to lOOfk for rival trade^iKan — Damages.^ 
The piaioiifl carried on business in Bombay a& 
milliner and cbe defendant b^d been formerly 
a cutter in the piaintid's service, but left it in 
1800. Tbc defendant was then largely indebt¬ 
ed to tbe plaintifl in respect of moneys not 
accounted lor and also in respect of loans made 
by the plaintiQ to him. The pliiniiff institu¬ 
ted criminal proceedings in the Police Court on 
a charge of criminal breach of trust, and pro¬ 
cured a warrant (or bis arrest. The defendant 
surrendered and at iho time of the agreement 
hereinafter mentioned, the prcccedings in this 
matter were going on, Tbe defendant was out 
on bail, and was then in the service of a rival 
milliner B On the 1st February, 1803, an 
agreement in writing was made between tho 
plniiitiff and tho defoodaut whereby the defend¬ 
ant agreed as follows (i) to pay the 
plaintiff Rs< 1,950 in lull settlement oL tbo 
pUmtiff's claim ; (2) to enter tho plaintiff’s 
service as cutter and to serve him for ten years 
from the date of agreement : (3) to ^orve plain¬ 
tiff honestly ; (4i m case plaiotiff was obliged 
to dismiss him for some ” fault,” tben« until 
tbo eipiration of the said period of len years 
the defendant should not carry on the business 
of a cutter or tailor cither directly or indirectly, 
on bis own account or as partner or servant of 
another, and in ca^e lie should dose, the plain¬ 
tiff should be at liberty to stop him. On tho 15th 
February, 1B93. the charge of criminal broach 
of trust, which had been brought by (be plain¬ 
tiff against the defendant, was dismissed by 
tbo Magistrate, the plaintiff offering no evidenco 
in support of it. The plaintiff subsequently called 
on tbe defendant to enter into bis employment 
in accordance with tbc said agreement, but tbe 
defendant refused to do so and remained io tbe 
service of B. Tbe plaintiff, therefore, filed this 
suit praying that tbe defendant should be res¬ 
trained by injunction from carrying on busi¬ 
ness as a cutter or tailor for a period of tea 
years from the date of the above agreement. 
The lower Court dismissed tbe suit. Beldt 
OD appeal, that tbo lower Court was right in re¬ 
fusing either to grant specific perforumcco of 
the agreement or an injuuctiou against tbe 
defoodaot, but that tnaemueb as the lower 
Court held in its discretion that pecuniary 
oempensation was tbe plaintiS’e remedy, it 
ought not to have dismieeed tbe suit, but 
ought either itself to have awarded danjages to 
the plaiotiff, or tc have ordered an inquiry as 
to damaged. Btcoe tbe plaiotiff wae held en¬ 
titled to a remedy, tbe appropriate remedy 
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should bo awarded. The appellate Court 
accordingly passed a decree against the 
defendant and awarded the plaiotiS Rs, 10 
as nominal damages but without costs. Cal* 

LIANJI HARJIVAN V. NARSI TRICUM, 9 B. 
764. [R., ‘20 h. 735.] 

(181) -—S. 23— Right of third parly on con- 
tract .—The geoeral rule that a persoa who is 
Dot a party to a contract can neither be bound 
by nor take advantage of it is subject to some 
marked exceptions. One of such exceptions 
arises where the agreement in question is a 
family settlement of doubtful rights. For such 
exceptions, s. 23, Specific Relief Act, and the 
caL’e of TFiffiams v. TFiffiams and cases collect¬ 
ed in Collett’s edition of the Specific Relief Act 
may be referred to, AVADH Sar.JU Prasad 
Singh v. sita Ram singh. i A. L. J. 329 . 
[R„ 3 A.L.J. 7d6=»A.W.N. 1906, 261.] 

(182) —S. 23, cl. (6) —Sate —A/oifpapc—Con- 
(met to re-sell—Specific per/ormance.—On the 
sale of land with an agreement to re-purebase 
the same within a certain number of years. 
held, that euch agreement does not operate to 
constitute a mortgage of suob land. Although 
such agreement may not contain an express 
reservation of the right of re-purchase to the 
vendor’s heirs, yet in the case of the vendor’s 
death hie representatives in interest can claim 
specific performance of the contract to re-sell 
under s. 23. cl. (5) of the Specific Relief Act. 
Verappa Udian V. Mazan, 1 L. B. R. 25. 

(183) —5. 23, cl (c) —Family arrangement—^ 
Compromise of doubtful rights—Person benefici¬ 
ally entitled under compromise—Suit to enjorce 
■compromise by person not a parly thereto.— 
A suit to set aside a deed of partition between 
tbe members of the same family was com¬ 
promised. By the deed of compromise it 
was stipulated that certain of tbe parties 
to the comprcmisetsbould epay to the plain¬ 
tiff Rs. 5000. Tbe plaintiff was not a patty 
to the suit or compromise. Held, that 
plaintifi, being a person beneficially interested 
under tbe compromise, was entitled to sue for 
the recovery of the money, if tbe compromise 
was a compromise of doubtful rights. Pro- 
TAP NARAIN MUKERJEE V. SARAT KUMARI 

Debi, 5 C. W. N. 386. 

(184) —iS. 23, cl. (6)— Personal quality of 
party, material ingredierU of confracf —Plaintiff 
to be prompt to perform his part.—Where the 
personal quality of tbe party with whom a con¬ 
tract is made, is a material ingredient in tbe 
oontraot, tbe right to enforce specific perform¬ 
ance ceases upon the death of the person with 
whom the contract is effected. His legal re¬ 
presentative is not entitled to claim such right, 

A party cannot call upon a Oourt of equity for 
specific performance unless be shows himself 
ready, eager and prompt; and tbe right to 
specifically enforce tbe contract would be lost 
by the party guilty of laches in performing bis 
part of tbe contract, although time is not 
mentioned in the contract as the essence of it. 
-MOHENDRA NATH MOOKERJEB V. KALI 
Proshad JoHUBi, 30 C. 26S=7C.W.N. 229. 
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(185) —S. 23 (c)—Partition deed beneficial to 
minor member of joint Hindu family—His 
right to sue on the deed— See HINDU LAW- 
PARTITION, A.W.N. 1906, 261*29 A. 37 = 3 A. 
L-J. 785, 

(186) —Ss. 23, ol. h, 27, cl. e.—Applicability 
of—See ACT VI OP 1882, s. 45, 13 B- 415. 

(187) — S. 24, cZ. (6)—Suit by mortgagee to 
recover mortgage money not a suit for specific 
performance—Damages arising from failure to 
pay ofj a prior mortgagee, separate suit for— 
Undue influence—Void or voidable contract— 
Contract Act, ss. 39 and bi—Set-off.—k mort¬ 
gagee brought a suit to recover his mortgage 
money, principal and interest, according to tbe 
terms of bis mortgage bond. It was found that 
tbe mortgagee had not paid a portion of the 
mortgage-money to a prior mortgagee as stipu¬ 
lated in the bond. Tbe defendants, mortgagors, 
contended that tbe suit should be considered to 
be one for specific performance under s. 24, cl. 
(6) of the Specific Relief Act and that, as tbe 
plaintiff mortgagee bad failed to perform bis 
part of the contract by not paying off the prior 
mortgage, the defendants were not bound to 
carry out tbeirpart of the contract, and all that 
tbe plaintifi was entitled to recover was tbe 
balance of the principal amount found to be 
actually due and such interest as the Court 
might consider fair, tbe provision as to com¬ 
pound interest being unenforceable as having 
been obtained by undue influence. Held, that 
this was a suit for recovery of money, based on 
a mortgage-bond, and could not be regarded as 
one for specific performance under s. 24 (b) of 
the Specific Relief Act. Held, further, that 
there being no evidence of undue influence and 
tbe deed not having been shown to be either 
void or voidable, tbe provision to pay compound 
interest according to tbo terms of the deed must 
be enforced. Held, aZso, that tbe defendants 
could, in a separate suit, sue the plaintiff mort¬ 
gagee for recovery of such damages as may have 
accrued to tbern owing to tbe mortgagee not 
having paid off the prior mortgage. 
Raghubans KUAR V. RAUNAE ALI, 10 0.0. 
69. (8 0.C. 5, 18 M. 126, R.) 

(188) —S. 24—See No. 118, supra. 

(189) —S. 25 (b).— “Reasonable doubt" what 
IS-—The words “ reasonable doubt ” in cl. (b) of 
s. 25 contemplate a reasonable decent probabi¬ 
lity of litigation. AlAHOMEDALLT V. JEHAN- 
GIR, 2 Bom. L.R. 59. 

(190) —S 21—Misjoinder 0/causes of action* 
—In a suit for. tbe specific performance of an 
agreement to execute adeed of sale of certain im¬ 
movable properlv and for poesession of the same 
which impleaded not only the party to tbe 
agreement but also persons who, subseqoent to 
tbe agreement purchased tbe property at an ex^ 
oution sale, on the ground that they did so in 
bad faith with notice of the agreement, held, 
considering tbe terms of e. 37 of tbe Specifio 
Relief Act, that tbe suit was not necessarily 
bad for misjoinder of causes of action. GUMAKI 
V. RAM Oharan, 1 A. 569. 
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(191) —S. i'l^^Registration, effect of—Notice. 
—“Notice” ie not defioed io the Specific 
Belief Act, The doctrine of oonsttuctive notice 
has been pushed to its extreme limit io Eng* 
land, and in this country, it requires even 
more careful application agaiust a purchaser for 
value. Registration of an ekrarnatnah is not 
sufficient notice of a contract within the mean¬ 
ing of 8. 27, Specific Relief Act. PREONATH 
OHATTOPADHYA V. ASHUTOSH GhOSB. 27 C. 
388 = 4 C.W.N. 490. (23 C. 790, F.; 7 C. 199. 
Cited.; 15 M. 268, R.; 6 B. 168, Dis$.) [Appr., 
7 C.W.N.21; Not F., 26 B. 639 ; Disa,, 6 Bom. 
L.B. 1013.] 

(192) —S. 'FJ—Tiu&ts Act, 1882. s. 91—Par 
chaeer vixth notice of prior contract to seif.—The 
claim of a vendee ^yith notice of a prior agree¬ 
ment to sell cannot, under s. 27 of the Specific 
Belief Act, prevail as against the prior pro- 
miaee’e right to specific performance. Further, 
under s. 91 of the Trusts Act, the vendee must 
be held to have the property for the benefit of 
the prior promisee. Namasivayam Pillai v. 
NeLLAYAPPA PlLLAl, 18 M. 43. 

(193) —S. 27—Contract—Agreement to sell— 
Specific perfwmance of contract—Subsequent 
aale to oiJier persons under registered deed of 
sale —Prior equity of plaintiff- Subsequent pur¬ 
chaser io prove purchase for value, bona fide 
and without notice—Person Belling property sub¬ 
ject to charge cannot give a higher title to his 
vendor — Trusts Act (II of 1882), s. 91— 
\Acquire,’ meaning o/,—Defendants I and 2 
agreed to sell their property to the plaintiff. 
Subsequenlly, they sold the property to defend¬ 
ants Nos. 3 and 4 under a registered sale-deed. 
The plaintiff sued defendants Nos. 1 and 2 for 
specific performanoe of his contract and to 
recover possession of the property. The first 
Court awarded his claim. Held, confirming 
the decree, that the plaintiff having, under hia 
contract, a prior equity, was entitled to succeed. 
Where bona fide contract, whether oral or 
written, is made for the sale of property, and a 
third party afterwards buys the property with 
notice of the prior contract, the title of the 
party claiming under the prior contract prevails 
against the subsequent purchaser, although the 
latter’s purchase may have been registered and 
although he has obtained possession under bis 
piirobass. Notice before actual payment of the 
whole of the purohase-money, even although it 
may have been aeoured, or before the con. 
veyanoe is actually executed, is binding in 
the same mannec as notice bad before the 
contract; for although the pnrobaser had no 
remedy at law against the payment of the 
residue, for which he gave his seonrity. yet he 
would be entitled to relief in equity, on bring¬ 
ing his bill and showing that, though he has 
given ,a security for payment of the residue of 
his pdrohase-money, yet he bad sinoe had notice 
of an iDOombranoSi under whiob oiroumstanoes 
the Court would stop payment of the money 
doe on the ssourity. • This,word “ acquire ” in 
t.81,. litdien Trasle Ant, ia89t is quite oon- 
gfartenl ^th the English rule that the porohess 
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should be complete both by payment and enn- 
veyaoce before notice in order to defeat a person 
having a prior equity. HlMATLAB v. Vasu- 
DBO, 14 Bom. L.B. 634=36 B. 446 = 16 Ind. 
Cas. 480. 


uytj—b. 27—See Mortgage—Redemp¬ 
tion, A.W.N. 1883, 159. 

(195) —8.27 — See Registration act laos 

S3. 17(/0.50. 27 C. 4C8. ’ 

(196) —8. 27—See Registration ACT 1908 

s. 48. 13 M. 324. 

(197) —S. 27—See RES JUDIOATA—MIS¬ 
CELLANEOUS, 6 C.W.N. 314, 

(198) —S. 27—See TRANSFER or PROPERTY 
ACT, 1882, ss. 54, 60, 24 M. 449. 

(199) —S. 27 (6)—See CiV, Pro. CODE, 1908 
O.I, r. 8 (2). 1 L.B.R. 252. 


(200) —S. 27 (6)—Mortgagee with right of 
pre-emption—Suit by third party for specific 
performance of contract to sell—5ee MORT¬ 
GAGE—GENERAL. 2 L.B.R. 108. 

(201) —S. 24 (6)—Sale by registered deed to 
one person—Prior vert,al sale to another—Notice 
—See Sale—General. 4 L.B.R. 26. 

(202) —S. 27 (6)—See Vendor and Pur¬ 
chaser-Notice. 10 C. 710. 


(203)-S. 27—See No. 186, supra. 

(204»—S. 28 —Svecific performance—Contract 
by mother as guardian of minor—Enforceability. 
—There is nothing in 8. 28 of ihe Specific 
Relief Act to support the position that specific 
performance cannot bo decreed against a minor, 
KRISHNARAMI v. SuNDARAPI'AYAR. is M. 
419 = 9 M.L.J. 164. [Appr., 27 C. 276.1 


(205) —S. 26—Agreement to sell reversionary 
interest — Purchase-money less than marIcel valtce 
of reversion—Specific performance.—li was the 
rule in England, until the passing of 31 Vio., 
C. 4. that the Court would not decree specific 
performance of an agreement to sell a rever¬ 
sionary interest, when the purobase'money was 
less than the market value of the'raversioa. 
Such cannot be held to be the rule in India, 
No mention oi it is found in the Specific Relief 
Aot, and if it had been intended to give effect 
to it. it ehnuld have been found in s. 28 of 
the Specific Relief Aot. GlTABAI v. Balaji 
Keshav, it B. 232. 

(206) — 8. 28 (a )—Specific performance — In¬ 
adequacy of connderatwn-Mutuahty.—The fact. 
that the consideration is inadequate is not a bar 
to the granting of speoifio performanoe of a oou- 
traotto sell immoveableproperty,when the price 
is not so grossly inadequate as to justify the io- 
lerenoe of fraud having been practised. [F., 2 
O.L.J. 331.] QueereWhether, having re¬ 
gard to the express pxovisionof the Speoifio. 
Belief Aot, the principle of mutoality is one • 
which ought to be teoagniud here? ^UACH- 
BNDBA AlYBB V, SUIQISA MUBTBZ MUDAU,. 

4 9 , 
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(207) — S. 30—Mainlainabiliiy of suit under, 
to enforce ati award made out of Court. —Where 
» reference to arbitratioo and an award thereon 
were made, under proceedings out of Court, 
during the pendency therein of legal proceed- 
logs, it was held, that it was competent for a 
party to it to enforce the award by means of a 
suit under the provisions of 9. 30 of the Specific 
Relief Act; and the fact that the matter of the 
arbitration and the award thereon was kept 
back from the knowledge of the Court, till the 
determination of the proceedings pending 
therein, could make no difference. WathawA 
alias NGA TON Min v. NGA PO. U.B.R.. Ist 
Qf., Specific Relief, p. 3 (24 W.B. 41. 4 M.H. 
C. 119, 15 M. 99. 19 M. 290, 20 M. 490, R.) 

(208) —8. 30—Sec LIMITATION ACT. 1908, 
art. 113. 5 A. 263 = A.W.N. 1883, 16. 10 A. 3 
*A.W.N. 1893, 179. 

(209) —S. 30—See No. 169, supra. 

(2101—S. Contract of tenancy—Suit for 

rectification. —A party to a contract of tenancy, 
desiring to have it rectified or altered, must 
sue under s. 31 of the Specific Relief Act. 
ANARULLAH SHAIKH V. KOYLASH CHUNDER 
BOSE. S C. 116. 

(211) —5. 31 — Mortgaye bond — Mistake 
unilateral—Rectification, suiljcr, not mantain- 
able—Specific performance, suit for, proper re¬ 
medy — Unilateral mistake good defence. —A suit 
for the rectification of a mortgage-bond on the 
ground that the share mortgaged has been 
wrongly described, cannot be maintained as the 
mistake is only unilateral and not mutual. A 
mistake on one side may be a ground of defence 
or a ground for rescinding, but not for correct¬ 
ing or rectifying an instrument. To rectify a 
contract, where the mistake was unilateral and 
not mutual, is, in effect, to make for one party 
a now contract different from what be intend¬ 
ed. Where the mistake is only unilateral, a 
suit for specific performance would be the pro- 
perremedy. (Wells, A.J.C., doubting). Tha- 
KUR JAWAHIR 8INGH V. AR.7UN SINQH, 8 
O.C. 1. 

(212) —S. 31—Terms which the parties to a 
document intentionally omitted to insert therein 
— Whether the document may be rectified in re¬ 
spect of such terms. —Where the parties to a con¬ 
tract deliberately omitted certain terms relating 
to it, from the deed embodying the oontcaot, 
under the mistaken idea that, though oral and 
excluded from the deed, those terms could be 
enforced, to hold that subsequent resiling by 
one of the parties entitles the other to rectifica¬ 
tion of the deed would be to depart from the 
express terms of s. 31 of the Act, to nullify the 
provisions of s. 92, Indian Evidence Act, and 
to overlook the presumption that every one is 
supposed to be acquainted with the law. There 
oan be no rectification, if it was by the inten¬ 
tion of the parties that the written instrument 
did not comprise all the terms of the actual 
agreement, since that party, who deliberately 
and gratuitously rah the risk involved in truet- 
ing to the other’s honour must oontinue to 
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abide by suob previous determination. The 
Court cannot, and ought not to, interfere for 
the rectification of such an instrument by the 
introduction, into it, of the intentionally omit¬ 
ted terms because what is done on purpose is 
evidently not done by mistake. LATCHMAH 
RAO V. Ganpat RAO, 2 N.L.R. 49. 

(213) —S. 31— Objections by respondent against 
a party not appellant in the appeal and kamng 
distinct interest—Bectification of sale-deed upon 
which plaintiff's title rests. —A respondent has 
no right to file objections against a party who 
is not an appellant in thecase and whose interest 
is entirely distinct from those of the appellants. 
In a suit for possession, the plaintiff’s title 
to the plots in suit rested upon a sale-deed. 
Those plots did not appear in the deed, but it 
was said that, by mistake, other numbers were 
inserted. Another sale-deed was subsequently 
eiecuted by the defendant infavourof the plaint¬ 
iff with the object of rectifying the mistake in 
the first deed, nut the numbers in suit did not 
appear in the second deed : Held, that the 
deed, upon which the plaintiff's claim rested, 
not having been rectified in accordance with 
the provisions of s. 31 of the Specific Relief 
Act, the plaiDiiff’s suit was not maintainable. 

Ba.jjad Husain v. Bakar ALI, ll 0. C, 63. 
(23 A. 93. 30 G. 655, ^',) 

(214) — S. 31 — Instrument—Rectification — 
Mistake—Court — Jurisdiction.—The use of the 
word “contract ’’ in s. 31 of the Specific Re¬ 
lief Act. 1877, is apt to mislead. What the 
Court has to rectify is the instrument: to do 
which, it has jurisdiction to ascertain what 
the real contract was. If that is established, 
then the instrument purporting to embody it 
may be rectified. The Court will only acton 
parol evidence when satisfied that there is no 
existing writing which contains the original 
instructions or contract, JlWBAJ v. THB 

Norwich assurance Company, 8 Bom. 
L. R.853. 

1215)—S. SI—Relief on the ground of 
take—Mutual mistake— Rectification of 
menfs.—To establish a tight to reotification of 
a doeumont it is necessary to show that th«e 
has been either fraud or mutual mistake. To 
afford a relief on the ground of mutual mistake 
under the terms of s. 31 of the Speoifio ^ 
Act, 1877, it is necessary that the Court should 
find itclsarly proved that there was suoh mis¬ 
take, It is clear that a person who seeks to 
rectify a deed upon the ground of mistake must 
be required to establish, in the clearest ana 
most satisfactory manner, that the alleged in¬ 
tention bo which he desires it to be made con¬ 
formable continued concurrently in the minds 
of all parties down to the time of its exetfution, 
and also must be able to show exactly and 
oisely the form to which the deed ought to be 
brought. Pot there is a material diffetei^ 
between setting aside an inatrumeut and 
lying it on the ground of mistake. In the 
case one oan only act upon the mutual .an* 
oonourtenb intention of all pirtiee for whoin- 
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the Court is virboaily making a new written 
^reement. MadhaVJI v. RAM^7ATH, 8 Bom. 
L.R. 354=30 B. 457. 

(216)—S. 31—Wrong survey number in mort¬ 
gage-deed—Reotifioation of error in decree— 
Suit for recfcificatioo—Rights of third parties— 
See Decree—Alteration or amendment 
OF Decree, 8 N.L.B. 13. 

{217)—S. 31—See Deed—Rectification 
OF Deeds, u c. 308, P.c.=u la. i8. 

(218) —S. 31—See Evidence Act, 1872, 
B. 92, proviso 1, 3 L B-R. 227. 

(219) —8. 31—See Evidence Act, 1872. 
S8. 93 and 94, 130 P.L.R. 1910 = 6 Ind. Cas. 
551. 

(220) —S. 32, proviso — Consequential relief 
not clatmed —Diswissai of suit. —Where a per¬ 
son is forcibly turned out of his house, be ia 
entitled to claim, in addition to a relief for 
declaration of his right, a relief as to posses¬ 
sion. Where he only seeks a declaration, 
which the Court, in coasequonce of the proviso 
to s. 42 is unable to make, the necessary re¬ 
sult is that the suit should be dismissed. In 
such cases no other relief can be granted, 
KEDAR SAHO V. BHAGWANTI, 8 A.L.J. 462. 
(28 B, 567, Not F.) 

(221) —S. 35—Besetsston of contract — Con¬ 
dition of recUsion. —The condition on which a 
contract would be rescinded under s. 35 of the 
Specific Relief Act (I of 1877) is that the plaint- 
ifi should be shown to have been lees to blame 
in the transaction than the defendant. It is 
not sufficient to show that the plaintifi and the 
defendant were both in pari delicto. Hari 
BALAKRI6HNA V. NABO MOBESHWAR, 18 B. 
342. 

(222)—S. dB-~^Injunction~Discretion of Court. 
—It is open to the Court to refuse an injunc¬ 
tion where the state of things complained of is 
the outcome of theplaintifi’s own conduct, and 
where be does not satisfy the Court that bis 
own acts and dealings in the matter have been 
fait and honest. Bbeni CHBTTIAR v. 8an- 
THANATHAN CHETTIAR, 20 M. 58, F.B. =6 H. 
li.J. 281. 

(223) —5. 86 —Rrscission of contracl-~Con- 
tract Act, s. 12.— If a party to a oonlract seeks 
to enforce a contract which ia void under s. 12 
of the Indian Contract Aot, 1872, on account of 
the absence of capacity to contract in the other 
oontraotiog party, it is not permissible to give 
equitable relief. However, statutory relief oan 
be given under bb. 88 and 41 of the Specific 
Relief Aot when resoisflion of a obntract is 
asked for on this ground. MONOBBBH v. 
BHAPURJl, 10 Bom. L.R. 1001. 

(224) —S. 33—See MINOR—Contract by 
U mOB, 20 0. 616 = 2 C.W.N. 830. 

(220)—Se. 88. 41—fquifp fo repay eonndera- 
Um money,—TDiete money has been advanced 
to u infant on mortgage with full knowledge 

hig intenoy, a Conet oan, in the ezerciM of 
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discretion conferred on it by ss. 33. 41. Snecific 
Relief Act, refuse to order its return by the 
infant to tbe other parly. A Court of equity 
cannot say that it is equitable to compel a per¬ 
son to pay any moneys io respect of a transac¬ 
tion which as against that person tbe Legisla¬ 
ture has declared to bo void. iThursten v. 
Nottingham Permanent Benefit Buildwg Soreiljf 
L.R. (1902). 1 Ch. 1, P.) MoHia Bibee v. 
DhARMODAS GHOSE. 30 C, 539. P.C. = 30I.A. 
114 = 7 C.W.K. 441 = 5 Bom. L.R. 421=8 Sap. 
374. [R., 3C.L.J. 2G0, 10 Bom. L.R. 1004, 

52 P.R. 1904 = 85 P.L R. 1904 ; F.. 33 P.R. 
1904; Appr., 28 B. 181=5 Bom. L.R. 916, 
1908 A.W.N. 267 = 5 A.L -T. 074. 1 S.L.R. 221 ; 
D.. 5 A L.J. 074.] 

(226) —8s. 38, il—See LUiNATiC. 10 Boo. L. 
R. 1004. 

(227) —Ss. 38. 41—See Minor-GENERAL, 
33 P.R. 1904. 

(228) —S. 39— Limitation Act, 1877, art. 91— 
Suit for possession. —A suit lorpcissessioa of pro¬ 
perty could not be treated as barred, for the 
simple reason, that a decree declaratory of the 
plaintifi's right to have a material document, 
relating to the property, cancelled, might have 
been, but was not, sued for, and that such suit 
bad became barred by time under art. 91, 
Limitation Act. BENI Pekshad KoBRI v. 
DEEDHANATH Roy, 27 C 156, P.C.=26 I. A. 
216 = 4 C.W.N. 274 = 7 Bar. SBO. 

(229) —S. Suit for cancellation of docu- 

ment —Suit based on non-registration of docu¬ 
ment—Discretion of Court. —In a suit under 
s. 39 of the Specific Relief Act (I of 1877), the 
plaintifi, in the lower appellate Court., resiled 
from tbe position taken up by him io tbe first 
Court to tbe eficot tb.at the iostrumeot in suit 
was a forgery, and only contended that it was 
of no avail, for non-compliance with s, 17 of 
the Registration Act (Act 111 of 1877). Tho 
lower appellate Court dismissed the suit. Held 
that tbe exercise of tbe discretion of a Court 
under 8. 39 of tbe Specific Relief Act ought 
not to be interfered with except on strong 
grounds that the plaiotifi had failed to show 
grounds, (or any reasonable apprebension of 
serious injury within the meaning of the sec¬ 
tion, and that it was not for a Court acting 
under the section to go into tbe question wheth¬ 
er the ioetiument required registration, or 
would be admissible in evidence. BHAWAB 
RAI V. JaHANDAR KHAN, A.W.N. 1889, 147. 
(t A. 632. R.) 

(230;—S. 39—Sals of property toilh covenant 
for titU—Third party claiming encumbrance — 
Suit by vendor for cancellation of eneumbranco 
—Mainfainbtftfv.—Where the plaintifi sold cer¬ 
tain property with a guarantee to his vendees 
that tbe property was free from eocumbtanoes. 
and (he defendant, eubsequent to tbe sale, 
obtained a decree enforoinga mortgage of the 
same property, a suit by the plaintifi (as 
vendor) againat the defendant to have (be deed 
of mortgage and the decree oanoelled on tbe 
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ground of fraud, was held maintainable under 
8. 39 of the Specific Relief Act, I of 1877, be* 
cause the encumbrance set up, if left unchal¬ 
lenged, would affect his pocket (the plaintiff 
standing in the shoes of the vendee for the 
purpose of meeting the incumbrance). JHUNA 
V. BENI Ram, A.W.N. 1885, 192. 

(231) — S. 39— Declaratory suit — Court Fees 
Act. sch, II, art. 17 (iii).— Beld, that cases 
under s. 39 of the Specific Relief Aot are in the 
nature of simple declaratory suits, and are 
chargeable with Court-fees under sch. II, art- 
17 (iii). Court Fees Act. DUHGA BAKHSH v. 
MiRZA Mohammad ALi Beg, 10.C. 123. (6 
A. 331, A.W.N. 1889. 124, F.) 

(232) — 8, 39— Canullalion of instruments — 
Discretion —Court.—When the exercise of the 
Court’s discretion under Chapter V of the 
Specific Relief Act is invoked, it is obviously 
material to Bce whether the plaintiffs have 
acted with promptness and whether any delay 
on their part has altered the position of the 
defendants, as well as to consider what is 
the nature of their claim. Held, on the facts 
of the case, that the plaintiffs bad not 
shown that they had reasonable apprehension 
that the award in dispute if left outstanding 
would cause them serious injury, nor was tbair 
conduct such as to call for an exercise of the 
Court’s discretion under s. 39 of the Specific 
Relief Act in their favour. Valdi v. DaTTOO- 
BHOY, 2 Bom L.R. 907 = 25 B. 10. 

(233) — 8. 39—Voider voidable instrument, 
suit for cancelling—Test — Reasonable appre¬ 
hension of inyurp.—Under s. 39 of the Specifio 
Belief Act (1 of 1877), any person against whom 
a written instrument is void or voidable, who 
has reasonable apprehension that such instru¬ 
ment, if left outsunding, may cause him serious 
injury, may sue for cancellation thereof. The 
test to be applied in such cases is “ reasonable 
apprehension of serious injury." Whether that 
exists or not, must depend upon the ciroum- 
fitances of the particular case with which the 
Court has to deal. It is not a fixed rule of law 
that a man, who has parted with the property, 
in respect of which a void or voidable instru¬ 
ment exists, cannot, in any case, sue to have 
such instrument cancelled. KOTRABASSAP- 
PAYA V. OHENVIRAPPAYA, 23 B. 375. 

(234) —S. 39— Landlord and Tenant—Suit 
for cancellation of deed—Suit for ^Jossesston— 
Ltmifafion —Where a landlord sues a tenant 
for the cancellation of an instrument under 
which the latter purports to bold his tenement, 
and the recovery of possession of the tenement 
is only put in as a consequential relief, the suit 
would come within s. 39 or s. 42 of the Specifio 
Belief Aot, and the relevant article of limitation 
would be either art. 91 or art. 120 of the Limi¬ 
tation Aot. BAJA BAMPADv. BALBHADAR, 
4 Bom. L. R. 832^25 A, 1., P.C=2g l.A. 203 = 
6 C.W.M. 849 = 8 Sar. 340. 

(335)— 8. 39 —Cancellation of instruments — 
Another sutf,—On the 12th March 1899, C 
brought a suit against D to recover on a bond 
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passed by D to C : to this suit the defence waa 
that the bond was void being passed for the 
balance due on wagering transactions. While 
this suit was pending, D brought a suit on the 
13lh June 1899, to have the bond mentioned 
above cancelled and delivered up to him, under 
the provisions of s. 39 of the Specific Relief Aot, 
1877 : Held, that the form of specific relief 
under 8. 39 of the Specific Relief Aot, 1877, was- 
founded upon the administration of a protect¬ 
ive justice for fear ; that, in this case, there 
could be no fear that D would suffer serious in¬ 
jury if be did not bring the second suit, for the 
plea which was the foundation of the second 
aotion was raised by him in the defence to the 
first suit, and that, therefore, no necessity for 
the bringing of the second action bad arisen. 
Chhaganlal V. Dhondu, 5 Bom. L- R. 578 
= 27 B. 607. 

; (236)—S. 39—Sui< for cancellation of a 

forged receipt—Maintainable—Receipt whether 
on “ instrument,"—Held that, under s. 39, a 
suit may be brought for the cancellation of a 
forged instrument [Vide III, (b)j since, if itie 
not cancelled and left outstanding, it may 
cause serious injury. Hefd also that a receipt 
is an instrument within s. 39 of the Aot. 
Venkata Srinivasachaelu v. Eadambf 
Kundalam andalamua, 7 M.L.T. 270 =5 
Ind. Cas. 240. 

(237) — S. 39—Balance struck in account book, 
whether a ‘ written instrument ’ within a. 39^ 
Specific Relief Act—Suit for cancellation —JJeo- 
sonable apprehension of injury.—An entry of a 
balance in an account book binding, as an 
acknowledgment, the person referred to in it, is 
a written instrument within the meaning of 
B. 39 of the Specifio Belief Act and such an 
entry may cause a person professedly bound to 
reasonable apprehension of serious injury. The 
question whether a suit for cancellation is 
maintainable depends on whether, in the 
particular case, the possible injury is soserioos 
and the apprehension of it so reasonable that 
the Oourt ought to allow the suit. In the 
present case, the suit was not justified by 
reasonable apprehension of serious injury, and 
if the first Court had exercised its disoretion 
and refused to enouire into the case on the 
merits it would have acted rightly. As, how¬ 
ever, that Court had gone into the merits and 
come to a distinct finding on them, the appcl* 
late Court was held to be not justified in rejec^ 
ing the suit in limine. Where the first Court 
has gone into the merits of the case and oomo 
to a finding in favour of a patty, such party u 
entitled to ask that his suit should not be dis* 
missed without a consideration of the merits by 
the appellate Court. GAUSA v. GANGA RhU, 
12P.R. 1890. 

(238) -S. 39—Burden of proof— SuU for 
cancellation of document on the ground of forg^- 
—Defendant bound to prove — PtesumpMA 
(ipainsf miseondwt — Non-applicability 
dcnce Act, ss, 102,114.—Where a person 
tutes a suit under g. 39 of the- Specifio 

Aot, to have a bond purporting, to have beett' 
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ezeoated by him adjudged a forgery and deli¬ 
vered up for caocellatioQ, held that the onu.^ of 
proof iu the stiiot seoee of the term is oo the 
defendant, inasmuch as the defendant would 
fail if no evidenoe at all were given oo either 
side (s. 102 of the Evidence Act). (3C.P.L.R. 
159, 7 C. 736, i2.). There is no doubt a general 
presumption against misconduct of all kinds, 
bat the value of this cannot but be small where 
the misoonduot alleged is the very foundation 
of the suit. MAHADEO v. Vithoba, 9 N.L.R. 
■8*18 Ind, Caa. 8S3. (1 NX R. 169, R.). 

(239) —S. Sole-deed — Consideration — 

Non-payment or inadequacy of—No ground for 
cttncefiflfion.—The non-payment or inadequacy 
of the consideration mentioned in a sale>deed 
ia not sufiScieot to justify the cancellation of the 
deed of sale- Kilaku 'KOTTAYYA v. POLA- 
VARAPU MALLAYYA, 13 M.L.T. S21 = M.W N. 
1913, 637*19 lad. Caa. 746. 

(240) —S. 39—Suit to set aside an award, 
maintainability of—SeeCiV. PRO. CODE, 1882, 
ch.XXXVII, 3L.B.R. 4. 

(241) —S. 39, suit under—Whether which 
party is in possessiou, if material— See Civ. 
Pro. Code, 1908. s. 47. U.B.R. lOOS. Civ. Pro. 
Code, 36. 

(242) —S. 39—See COURT FEES, A.W.N. 
1889, 124, 

(243) —S. 39—See COURT PEES ACT, 1870, 
8. 7. IV, cl. (c). 5 A. 331*A.W.N. 1883, 55. 

(244) —8. 39—Suit for cancellation of a docu- 
■ment—Valuation—Couct«fee payable on plaint 
in such suit—See COURT FeB 6 ACT, 1870, s. 7. 
para 4, cl. (c) and art. 17, sch. II, 29 B. 207 
=6 Bom. L.R. 1125. 

(245) —S. 39—Proceedings before District 
Registrar ordering registration of document— 
Civil suit to cancel the document—Maintain¬ 
ability—See Declaratory Decree, Suit 
rpoB—S uits concerning Documents, 7 C. 
786«9 OX.R. 471. 

(246) —8. 39—See Hindu Law—Aliena- 
TION. 3 Bom. L.R. 682. 

(247) —B. 39—See LiauTATiON Act, 1908, 
art. 91, 6 A. 322 =a.W.N. 1883, 49. 

(246)—8. 39—Suit for oancellation of sale- 
deed as a sham—Cause of action—See LIMITA¬ 
TION ACT, 1908. art. 91, 15 M.L.J. 228=28 
M. 849. 

(249)—8. 39—Suit for declaration that a 
deed is inoperative—Cause of action—Lfmita- 
diion—See LIMITATION ACT, 1908, art. 91, 5 
lad. Oas. 497. 

' (260)—B. 89—See PRACTICE AND PROCE- 
CURB, 5 Bom. L.R. 676. 

^(361)—Be. 89, 40—See PARTITION—MlS- 
^ELLA^rsdUS. 44 P.B. 1894. 

’<.^82)^88. 89 and 40—See Plaint—AMBND- 
BLAINT, 186 F.K. 1889. 

0. IX—6fi 
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(253) —Ss. 39, 4i2~Cancellation of instrumejiC 
—Declaration of title—Sale-deed executed-^ 
Executant cannot obtain declaration of his title- 
unless he gets the deed set aside. —The cxecutaut 
of a sale-deed cannot obtain a declaration of 
his title to the property sold, unless and until 
ho first gets the sale-deed set aside. PannA 

Biui V. Habiba. 6 Ind. Cas. 891. 

(254) —Ss. 39 and 42— Secondary evidence of a 
document the loss of which ts not proved — 
Bight of mortyagee in possession- Cuncellaiion 
of lenses by mortgagor.—\ mortgagee brought 
a suit under s. 39, Act I of 1877, for cancellation 
of leases executed by the mortgagor in favour of 
certain persons. A certified copy of tbe deed of 
mortgage was filed by tbeplaintifl. Having failed 
to prove the coodiiions and terms of the m-ort- 
gage, the plaintifi in appeal admitted that tbe 
prayer under s. 39. Act I of 1977, could not be 
maintained, and prayed foi-adecree unders. 42. 
that the documents were not binding on him : 
Held, that having failed to prove tbe conditions 
of the mortgage which according to the plaint 
entitled the plaintifi to a decree for the cancel¬ 
lation of tbe lease under s. 39, Act 1 of 1877. 
be was not entitled to a mere declaratory 
decree under s-42 of that Act, based solely oo 
his admitted status as mortgagee, irrespective 
of the conditions and terms of tbe mortgage, 
and to tbe effect that tbe leases, having been 
executed by the mortgagor subsequent to the 
mortgage, were not bioding on bice, ASHGAR 
HUSAIN V. DURGA, 1 O.C. 18. 

(255) — Ss. 39. 42— Detlnrolory decree —Prm- 
ciple to be followed in giving such decrees— 
CarMllntion of an instrument where allowable- 
—Under s. 39 of tbe Specific Relief Act, the 
mere fact that a person executes a deed by 
which be purports to convey to another pro¬ 
perty which in fact belongs to himself bub is in 
tbe possession of a third party would not give 
such third party a cause of action for a suit for 
the cancellation of the instrument in question. 
Under s. 42 of the Specific Relief Act, the 
granting of a declaratory decree is a matter of 
disoretion with tbe Court and suob discretion 
would not be properly exercised by giving a 
declaration about a mere truism in law. 
Nabendra Bahadur Singh v. Basudeo 
MiSRA, 14 Ind. Caa 81. (17 C- 938 = 17 I.A. 
107, R.). 

(256) —Ss. 39, 42—Suit for declaration that 
a document is void—Possession—Discretion— 
Appeal filed where no appeal lay—Cross objec¬ 
tions—See Civ. Pro. code, 1908, 0. XLI. 
r. 22, 8 A L J. 1297. 

(257) —Ss- 39 and 42—See DECLARATORY 
Decree, Suit for — General, i O.C. 
Sup. 5. 

(258) —S. 40— Interest necessary to support 
suit. —A person who has assigned all bis inter¬ 
est in property, cannot maintain a suit for th^ 
cancellation of a document apparently execut¬ 
ed by him and affeoting the same property. 
lYYAPPAv. Raualakshmamma, 18 H. 849. 
[R., 98 B. 375, 10.0. 176.] 
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(259) — S. 40—Suif for cancellafion of inslru- 
meiit—Power of Court to cancel same in part.— 
Where a suit is instituted for the caacellation 
of an instrument it is competent to the Court 
to cancel the instrument in part and allow it 
to stand for the rest. KHUB SiNGH v. JhaU 
LAL, 12 C.P.L.R. 13. 

(260) —S. 40—See CONTRACT ACT, 1872. 
fi. 56. 7 C. 474 = 8 C.L.R 601. 

(260-g)—8. 40— See Nos. 251, 252, supra. 

(261) — S, AL—Cancellation of instrument— 
Compensation to injured party.—Tbo ruling in 
Mohori Bebee v. Dhurmodas Ohose (5 Bom. L.R. 
421) proceeds upon the principle that a Court of 
Equity cannot say that it is equitable to compel 
a person to pay any moneys in respect of a 
transaction which against that person the 
legislature has declared to be void. That deci- 
fiion is also an authority for the proposition 
that the circumstances of a particular case may 
be such, that having regard to s. 41 of the 
Specific Belief Act, 1877, the Court may, on 
adjudging the cancellation of an instrument, 
require the party to whom such relief is grant¬ 
ed to make any compensation to theotber which 
justice may require. DatTARAM v. VINAYAE, 
5 Bora. L.R. 916 = 28 B. 181. 

(262) —S. 41—Rescission of contract — Equit- 
able relief.— li a party to a contract seeks to 
enforce a contract which is void under s. 12 of 
the Contract Act, 1872, on account of the 
absence of capacity to contract in the other 
contracting party, it is not permissible to give 
equitable relief. However, statutory relief can 
be given under ss. 38 and 41 of the Specific 
Relief Act, 1877, when rescission of a contract 
is asked for on this ground. MONOSSEH v. 
8 HAFURJI, 10 Bora. L.R. 1004. 

(263) — S. 41— Sale by minor vendee deceived 
and acting in good faith—Refund of pur¬ 
chase-money—Equity—Ss. 64, 65, Contract Act. 
—Flaintifi, when within 89 days of being sui 
yu'is, sold some land for Rs. 400 to the defend¬ 
ant, who was not aware that the vendor was an 
infant, but was deceived and acted iu good faith. 
In a suit for possession of the land, held that 
plaintif! was liable to refund the purchase- 
money as a condition precedent to obtaining a 
decree for possession. The faot that ss. 64 and 
65 of the Contract Act do not apply to the facts 
of this case does not exclude the applioation of 
e. 41 of the Specific Relief Act and the rule of 
equity therein contained. Baluk Ram v. 
DaDN, 76 P.R. 1910 = 112 P.W.R. 1910=98 
P.L.R. 1910. (26 A. 342, 28 B. 181, 30 C. 
539, 31 A. 21, F.) 

(264)— S. 41— Instrument executed by minor 
— Cancellation—Plea for compensation not taken 
in first Court—Second appeal—High Court’s 
discretion to remand case for determination of 
question of contpensation. —The policy of law is 
not to enoourage persons to take transfers and 
alienations from minors. A sale.deed was 
executed by minors, who afterwards sued for 
the cancellation of sale-deed and possession. In 
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the first Court the defendants did not raise the^ 
plea that they were entitled to compensation 
under s. 41 of the Specific Relief Act, This- 
point was, therefore, not gone into by the first 
Court, nor was the evidence taken upon it. 
The plea was taken in appeal before the District 
Judge for the first time, but be also did not 
consider it: Held, under the circumstanoes, 
that the High Court did see no reason in second 
appeal to remand the case to the lower Conrt 
for determination of the question of compeO' 
cation. GOKUL v. KARAN SiNOH, 8 Ind. Gai. 
782. 

(265)— S. 41— Minor—Mortgage by de facto 
guardian—Existence of just debt by deceased 
father—Invalidity of mortgage—Restoration of 
benefit received by father — Not allowed— 
Muhammadan Law—Compensation to defend¬ 
ant—When granted. —Where a minor sued for 
the cancellation of a mortgage made after his 
father's death by his paternal uncle as bis 
de facto guardian in order to pay ofi a just debt 
incurred by the father. Held that the paternal 
uncle had no authority, as the de facto guard¬ 
ian, to make the mortgage. Where the 
father himself, during hie lifetime, did not 
charge the land in his possession with the pay¬ 
ment of that debt, there was no legal liability 
enforoible against the minor plaintiff or against 
the estate in bis hand to pay his father’s debt, 
and be should not be compelled to restore the 
amount of bis father's d^t to the defendant 
before be is granted any relief (144 P.R. 1863, 

4 P.R. 1913, P. B. and 74 P.R. 1910, R ) 
Under s. 41, Specific Relief Act, the Court 
has ample power, on adjudging a cancellation 
of a mortgage debt in favour of the plaintiff, 
to require the latter to make any compensation 
to the other which justice may require. But 
where the defendant, as in his instance, has 
been in possession of the land for the last 12 
years and has been enjoying its produce during 
that time, and has been sufficiently compen¬ 
sated, nothing further can reasonably be de¬ 
manded of the plaintiff as compensation to the 
defendant. CHOQHATTA v. ASA MAL, 30 P.R. 

1913 = 17 Ind. Cas. 371. 

% 

(266) —8. 41—Contract by minor-Suit upon 
contract—Restoration of benefit—Costs— 
Contract act.1872, ss. ll, 64,65,9 Ind.Oas. 
124 = 4 S.L.R. 250. 

(267) —8.41—Applicability—Promissory note 
—Minority-See MINOR—GENERAL, 8 A.L.J. 
1058. 

(268) -S. 41—See Nos. 226, 226. 327, 

supra. 

(268 a) S. 42—See DECLARATORY DEORBB, 

Suit for. 

(269) —S. 42—Scope of secliw.—Where the 
right is of a remote and speculative natu^ 

Si 42 of the Speoifio Belief Aot does Dot appv* 
Naifal V. Bachani, i.W.N. 1886,140. 

(270) -S. 42, application of .—Held that Wj 
proviso to s, 42 of the Aot would not bar ® 

for a declaration, in a case where the Giro 
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Court, if the plaiatifi was fouod to be out of 
possessioD, was oot competent to grant con¬ 
sequential relief in tbe shape of a decree fcr 
possession as a tenant at fixed rates. Bbij 
Bhukhan ▼. Durqa Dat, 20 A. 25SsA.W. 
N. 1898, 41. 

(971)—S. 42 —Declaratory decree — When 
may be granted,—‘The plaintiffs, zemindars, 
got possession of the suit land from tbe 
defendant (the tenant), because tbe latter cut 
down the trees on tbe land contrary to the terms 
of tbe tenancy. The defeodant took proceedings 
under s. 95, cl. (n), of Act XII of 1881 (Rent 
Act) and made an application to the Beveoue 
Gonrt to be replaced in possession, and tbe 
latter Court made an order awarding posses¬ 
sion to him, but be did not take any steps to 
execute the order. Thereupon, tbe plaiotifis 
instituted tbe present suit in the Civil Court 
for a deolarstion of their tight to the land in 
suit and for the setting aside of tbe Revenue 
Court'e order awarding possession to the 
defendant. Tbe defendant contended tbat tbe 
suit was not maintainable under s. 49 of tbe 
Specific Relief Aot, I of 1877. Held, allowing 
the contention of the defendant, tbat the suit 
could not be maintained. S. 42 of the Specifio 
Relief Aot, I of 1677, is intended to provide a 
remedy only where no other remedy exists. Tbe 
order of tbe Revenue Court awarding possession 
to tbe defendant did not afiect tbe plaintifis’ 
tight, and it was open to the latter to bring a 
suit to eject tbe defendant without resorting to 
the extreme legislation of s. 42 of Aot I of 
1877. Moreover, the defendant did not put 
the Revenue Court’s decree in force, and so 
long as be did not pat it in force, tbe 
plaintiffs might remain in possession of tbe 
land. And even if be puts hie decree in 
force, tbe questions between the parties might 
be tried by instituting proceedings under s. 35 
of the Bent Aot or by an action in the Civil 
Court. RAM DlHAL v. UdASI, A.W.N. 1888, 
176. 

(279)—S. 42—Decfdrafory relief under, when 
granted by Courte—Cauee of action.—Tbe de¬ 
claratory relief contemplated by s. 42 of the 
Speoiflo ReUef Aot, 1 of 1877, is to be given to 
the person seeking it only when no other kind 
ol r^ief is available to him. Tbe proviso to tbe 
section means that the deolarstion is not to be 
made unless it is necessary for the ends of jus¬ 
tice. So, where the reversioners of a Hindu 
widow (who inherited her husband’s property 
as his heir) sued for a declaration that a mort¬ 
gage exMuted by her deceased husband had 
been paid off (the suit having been brought at 
a time when the mor^agee, having obtained a 
decree on the mortgage, attached the mortgag¬ 
ed property in exeontion), held tbat there was 
no oanse of action lor the suit, and that it could 
net be maintained under e. 42 of the Speoifio 
Belief Aot, because it was open to the plainti& 
to set up their case when the mortgage 
waseonghtfco heexeonted.ox if they fail,. 

§ Mgulai suit by wi^ of Mpeal. JHABI 

fiamv.'aANaAKmcAB, A.w.K. 1889, ais. 

. -,w'> 
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1273)—S. 42 —Declaratory suit—Cause of 
CKtion —There were two brothers J and H. J 
had a son D, the plaintiff. H bad two sons, 
the defendants in the suit. J and H were 
possessed of self-acquired shares in certain 
villages. In 1875, J applied to the Revenue 
Court tbat tbe name of his son D might be 
recorded in respect of his villages, and the 
petition went on to say tbat, as D was of weak 
intellect, any sale or mortgage tbat he might 
execute without tbe permission of his cousins 
should be invalid and that, upon bis death, 
his cousins should be entitled to succeed to 
the property. Both J and D were examined 
before tbe Revenue cfficer who disposed of the 
petition, and, in tbe result, D's name was 
recorded with the name of H’s sons as owners 
ofan oight-annas share in tbe villages. Then, 
in 1885, D of bis own motion and without 
being instigated by any other person, went 
before tbe Revenue authorities and applied for 
the amendment of the khewat and the jamaban- 
dii-by a separate record of his name being made 
in respect of four annas out of the eight annas 
share. Nothing was done by the defendants 
before tbe application to throw a cloud upon 
tho right asserted by D, The Revenue ofBcer 
passed orders that until steps were taken by 
D, for a partition of the property, so that the 
share might be ascertained, no such amend¬ 
ment could be made. Treating this order as 
the ground for a suit, plaintiff came to the 
Civil Court wd sought relief agaiast the 
defendants in the shape of a declaratory 
decree. Held, that no sufficient materials 
were shown on tbe face of the plaint to en¬ 
title tbe plaintiff to come into Court for a 
declaratory decree, that nothing was described 
as having been done by the defendants in 
contravention of the rights which the plaintiff 
asserted and that those rights were never 
denied before suit. Held, further, that even 
if there were a cause of action, the suit would 
still fail, because tbe plaintiff could have 
sought further and better relief than a bare 
declaration and he might have gone and could 
even go and ask the Revenue Court for partition 
of the immoveable property. BAIJ NATH v 
Dudh Nath, A.W.N. 1886, 93. 

(274) —S. i2—Bulwara proceedings after pri¬ 
vate Partition-Declaratory decree, nature.—A 
declaratory decree, simply declaring that the 
plaintiff’s lands are separate, without at the 
eame time determining where those lands a^e, 
and how they ate bounded, is not warranted by 
the provisions of B. 42 of tbe Speoifio Relief 
Act. Under tbat section, the plaintiff can only 
obtain a declaratory decree with reference to 
speeifie property. OHUBAMAN SiNGH v 
ANOOP SINGH, 11 C.L.B. 888. 

(275) —5. 42 —Suit for declaration.—The 
grantee of a vill^e from a Zamindarni ^d tbe 
grant made to him ratified by her successors 
He then applied to tbe Collector for separate 
xegietration ol tbe viUage in his name a^rd* 
ing to ^e terms ol tbe grant and the ratifica¬ 
tion. The OoUeotor r^tered his village sepa- 

rately, bat, on appeal to Government, the 
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sep irate re^^istration and assessment was order¬ 
ed to be cancelled. The grantee now sued the 
Secretary of State for a declaration that the 
Goveromeot's order directing the cancellation 
of the separate registration and assessment was 
illegal and u/fra vires. Long before the suit, 
the order of Governmeot bad been carried out 
by the Collector. Held, iu these circumstances 
and with reference to s. 42 of tbe Specific Relief 
Act, that a suit for a declaration did not lie. 
Tbe plaint contained also a prayer “ for such 
other relief a^i tbe circumstances of tbe case 
may require,’' and even if this could be held to 
refer to a prayer for consequential relief, tbe suit 
was bad for noo.joinder, as in such a suit the 
: 4 cmindar was a necessary party. FISCHER v. 
SECRETARY OP STATE FOR INDIA IN COUN- 
Olli, 19 M 292 IBever&ad. 22 JI. 270, P. C.. 
26 I.A. 16 = 3 C.W.N. 161.] 

(276) —S. 42, Spectre Rilief Act—"Legal 
character " scope of. —The words “ legal charac¬ 
ter” are wide enough to include the right of 
franchise and also tbe tight of being elected as 
a municipal Commissioner. 8ABHAPAT SiNGH 
V. ABDUL GAFPOR. 24 C. 107. 

(277) —S. 42—Suif under~Parties.—K stran- 
*gcr to a contract, of which specific performance 

is sought, cannot be a party to the suit. 
LUCKUMSEY OOKERDA V.PA/.ULLA CASSUM- 
BHOY, 5 B. 177. 

^278)— S. 42 —Declaraforp decree—DhcTetion 
of Court—Judicial exercise of discretion.—Beld 
that, where an appellate Court in a suit brought 
by a minor for declaration that a sale made by 
the minor’s mother of property which had 
come to her from her father was void as 
against the minor, dismi.sscd tbe suit without 
going into the merits thereof solely on tbe 
ground that it appeared to be collusive, this 
was not a judicial exercise of tbe discretion given 
to the Court by s. 42 of Act I of 1877, but that 
the Court ought to have heard tbe appeal on 
the merits. JHANDU v. Ram-II Lal, A.W.N, 

189S. 148. 

« 

( 279 ) —S. 42—Civ. Pro. Code, s. 578—Oecia- 
ratoru decree—Improper or irregular exercise 
of discretionary power—Objection thereto. —An 
improper or irregular exercise of the discretion¬ 
ary power conferred on a Court by s. 42 of the 
Specific Relief Act does not, in itself, constitute 
a sufficient ground for the reversal of a decree 
which is not open to any objection upon the 
ground of jurisdiotion or of the merits of the 
rights of tbe parties. Such an error is covered 
by s. 578, Civ, Pro. Code. MUHAMMAD MAH- 
seuK ALi Khan v. Khdda BAkhsh, 9 A. 
822 = A.W.N. 1887, 226. (8 A. 365, R.) [R., 6 
O.C. 324.] 

(280) —S. 42"Gfanf of declaratory decrees un- 
der—Discretionary with Courts—Inherent power 
i?» Courts to stay or dismiss vexatious suits— 
Court-fees Act—Plaints for mere declaration 
ad valorem fees not leviable on.—One, D, was 
the common ancestor, through whom the par¬ 
ties to this suit traced their relationship. His 
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eldest son, who was the last holder of the 
Zemiodari, succeeded him as Zemindar and 
died, having adopted his daughter’s son, the 
second defendant, and leaving a will in his 
favour. The third and fourth defendants were 
the SODS of a deceased son of D. The first de- 
feudant was a surviving son of D and plaintiff 
was tbe sou of the first defendant. In tbe pre* 
sent suit plaintiff prayed for the following de¬ 
claration :—(IJ that the will in favour of the 
second defendant was not binding on him ; (2) 
that the adoption of the second defendant was 
not valid and (3) that the proceedings in a pre¬ 
vious litigation in which the plaintiff’s father, 
tbe present first defendant, had unsuccessfully 
disputed the said adoption were not binding on 
the plaintiff. As to tbe prayer in respect of the 
Will, held, on tbe plaintiff’s ownallrgations, the 
will would be but a brutum fulmen so far as his 
tights were concerned. It might be that, if tbe 
will were not declared invalid, it could be used 
as a piece of evidence against tbe plaintiff’s case, 
that the'estate was inalienable ; but tbe btinging 
into existence of any and every piece of evidence 
against the plaintiff's rights could not entitle 
him to get relief by way of declaration (31 I.A. 
67. R.l As to the adoption, tbe prayer for a 
declaration that it was not valid was equally 
unsustainable. Where the conditions warrant- 
ing tbe validity of tbe adoption were in truth 
wanting, but the party alleging the adop¬ 
tion pretends that those conditions existed, 
a person, whose rights would in law be affect¬ 
ed by tbe adoption so set up. will have lha 
right to sue for, and obtain, a declaration 
that that adoption was invalid in order that the 
cloud sought by tbe adoption to be oast upon 
the plaintiff’s title might be removed. But, in 
the present case, the transaotion of gift and 
acceptance in adoption of the second defendwt 
was so totally nugatory and ioeffeotive in rela¬ 
tion to tbe Zemindari, that it would be futile 
to make tbe subject of judicial inveBtigatioo for 
the purposes of the grant of specific relief by 
way of declaration. As to the remaining prayer 

in respect of the prior litigation, plaintiff h«eby 

seeks t© re open questions definitely settled by 
decisions pronounced upon the amplest mate¬ 
rials and after the most careful consideration, 
during litigation covering three-quarters of a 
century and comes forward with fictitious alio* 
gations invented to bolster up a totally baseless 
claim which is liable to be dismiss^ 
tious. When a Court of competent jurisaiction 
holds that a suit has been instituted vexatious- 
ly, it is oompelent for the Court to stay the sui 
or to dismiss it without proof, in exercise o 
the Court’s inherent power to prevent abuse o 
its process. On the question of oourt-fees P®?*' 
ble on the plaint in this suit, held, upon th 
face of the plaint, it is one for a mete declara¬ 
tion and the proper stamp-duty is that due i 
respect of the declarations sought for and n 
the ad valorem duty calonlated with 
to the value of the Zemindari, the * 

regard to which the dbclaratione are ‘ 

VUATASAWMT THBVAR V. BASIVARNA 1H»' 
VAR, 18 H.L.J. 469=26 M. 580. 
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(281) —$. 42—Rtg/U to relief of declaration 
under, wluther affected by delay in sningi.— 
loasmuch as a psriod of limitation has been 
presocibed even for suits where (be grant of (be 
relief sought is within the discretion of (he 
Court, mere lapse of time short of the period of 
limitation should ordiaarily be held not to be 
a good ground by itself (or refusing such relief. 
So, where a Court fioda that a mortgage in 
question in the suit is not binding on tbe 
plaintifis therein, it ought to give them a 
declaratory decree to that efiect, and not refuse 
the same on (be ground of a delay of some 
years in bringing the suit filed, however, with¬ 
in the prescribed period of limitation. ATHI- 
KABATH NANU MENOK V. EBATHANIKAT 

KOMU Nair, 21 H. 42. 

(282) —S. 42—Dismissaf of declaratory suit 
under s. 42 of the Specific Relief Act-—Subsf- 
quent suit for possession—Civ- Pro. Code, s. 43. 
—S. 43 of the Civ- Fro. Code does not apply 
so as to bar a suit for recovery of poaseesioo of 
land ia relation to which the plaintifi had 
previously brought a suit under s. 42 of tbe 
Specific Relief Act for a declaration of title, 
which suit bad been dismissed on the ground 
(bat the plaintiS was not in possession. MOHAN 
Lal V. BalASO, 14 A. S12»A W.N. 1892, 80. 
(8 C. 819, F.) [R., 7C.P.L.R. 63, 17 A. 174.] 

(283) —S. 42 —Grim. Pro- Code [Act V of 
1698), s. 146—Order under, effect on possession 
—Suit by one party against the other for dt- 
claralion. if lies—Specific Relief Acl {I of 1877), 
8. 42.—Where, in a proceeding under s- 145, 
Grim. Pro. Code, between tbeplaiotifi and the 
defendants, tbe Magistrate being unable to 
decide which party was in possession passed an 
Older under s. 146 of (be Code, and appointed 
tbe Oolleotor as Receiver to take possession of 
tbe land. Held, that the plaiotiQ was justified 
in ioatituting a suit for declaration of title 
against the defendants and was not bound to 
ask for recovery of possession of tbe land. Tbe 
suit was therefore not bad under e. 42 of tbe 
Specific Belief Act. The administbator- 
OEMBBAL of BBNOAL V, BHAOWAN CHAN* 
DBA Ray Ohaudby. is C.W.N. 788. 

(284) —S. ^2—Declaratory decree—Denial of 
UtU to specific rights -Under s. 42 of tbe 
Speoiflo Belief Act, I of 1877, any person whose 
title to any right as to any properly is denied 
nan sue for a declaration of his title and may 
obtain a declaration of bis title if be does not 
omit to seek further relief which he may be 
able to seek. Kalioab Jivbam v. Gob 
FABJOBAM HlBJt, 18 B. 806. 

(286)—$. 42—Denial of plaintiff's title— 
Cause of action—Declaratory suii—Agreement 
—Document of legal vciue—Nudum pactum.— 
A suit for the deolaration of an abstract right 
oaoDot bemaiotaioed. There most be tome 
infriegamoDt os Ihtaatened iDfringemento! the 
plaintiff's right. The plaintiff must allege and 
mom a denial of hie right before hie plaint ie 
filed the oatue of action muit be anteoedent 
tp* the Buift, and not enheeqaeot. An agree' 
tt^.helween repieeentatiTs Bindne and 
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Mahomedans, by which tbe Hindus undertook 
to stop tbe playing of musical instruments 
during their festivals, and the Mahomedans 
promised that there would be no dispute about 
tbe slaughter of cows, cannot be interpreted as 
a denial of tbe title of a Mahomedan to slaught¬ 
er cows, so as to enable him to maintain bis 
suit for a deofaration of his title. Some Maho- 
medans signed a document in which they 
promised that they would not create any 
quarrel or disturbance or litigation in connec¬ 
tion with tbe sacrifice of cows ; Held, that the 
document was a mere nudum pactum of no 
legal force or efficiency. 'MAHOMED YAKUB v. 
Manoru Rai, 7 Ind. Gas- 318. 

(286) —S. 42— Title and possession—Suit for 
declaration of, as to possession onfp.—A person 
who alleges title as well as possession cannot 
be allowed to ask for a declaration as to bis 
possession only as it would leave tbe real matter 
of dispute, i.e., tbe question of title undealt 
with and undisposed of. MUTA ALI v. Mehtab 
Rai. 48 P.R. 1892. 

(287) —S. 42— Suit for declaration of fact of 
plaintiff’s possession—Absence of allegation of 
plaintiff’s title. —8. 42 of the Specific Relief 
Act wtll not admit of a plaintiff asking for a 
declaration, not that he bad any title in tbe 
ordinary sense of the word to the property in 
dispute, bub merely that be was in possession 
of it and that he was entitled to tbe legal 
beoffits and consequences of such possesejon, 
not against all tbe world, but merely against 
tbe defendant who bad no title. Sayad BADK- 
UD-DIN v. BAYAD ABDUL KABIH, 12 P.R. 
1888, P.B. [R., 48 P,R. 1892.] 

(288) —$. 42— Declaration — Denial of title- 
practice and procedure. —S. 42 of the Speci¬ 
fic Rdiof Act oDlitles a person to institute 
a suit against any person denying or interested 
to deny his title to such character or right as 
the section describes. Honco, where there has 
been no denial no suit for declaration can be 
instituted. CHINTAMAN v. MAHADEV, 6 
Bom. L.R. 283. 

(289) — SA2—Rent-decrees obtained by defend¬ 
ant against plaintiff's tenants, if amount to dis- 
po session- Throwing cloud on title—Declaratory 
Shit, proper remedy. —Where the plaintiff sued 
for declaration of title to certain lands, alleging 
that tbe same were in possession of his tenants, 
but that tbe defendant had thrown a cloudy on 
bis title by recovering rent-decrees against 
some of the tenants :— Held, that the plaintiff 
ooold not in this snit ask for any further relief 
than a mere declaration of title« and was pro¬ 
ceeding in tbe right manner in suing for 
declaration of title only. 6ATI9H Chundeb 
BHUTTACBABYA V. Satya obubn Majom- 
DEB. 14 O.W.N. 576 = 9 Ind. Cae. 531. (13 0. 
147,16 M. 307. 26 0. 11. Rel ) 

(290) —$. 42—Suit for declaration of lilleby 
eamindar against tenants who had got their own 
names recorded as owners in the khewat—Fw 
tfar relief for ejecting tenants tiof asked — Suti 
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not barred—Agra Tenancu Act (Local, II of 
1901). s. 56—Ejectment—Verbal denial of land¬ 
holder's title by ^«nan/s.—Defeadants. who were 
oocupaacy tenants of a certain grove land, 
managed to have their own names recorded in 
the khewat as proprietors in respect of the plot 
of land. The ^amindar sued for a declaration 
of his title. Defence was that the suit was 
barred by the proviso to s. 42. Specific Relief 
Act, inasmuch as the plaintiff had omitted 
to .ask for the further relief of ejectment of 
the defendants. Held, that the mere fact that 
the tenants had got their names recorded in 
khewat and had thereby denied the land¬ 
holder’s title, did not give the landholder a 
right to sue for ejectment in a Civil Court (21 
A. 143, H.) and that the suit was not barred by 
the proviso to s. 42, Specific Relief Act. as no 
further relief under the circumstances could 
have been asked for by the zaminlar. - 
Obiter dicta,—Tenanis cannot be objected 
otherwise than under the provisions of s. 56 
Agra Tenancy Act (II of 1901). A mere verbal 
denial of landholder’s authority by tenant is 
not sufficient ground for ejectment under the 
Act. INAYAT ULLVHKHAN v. KHUDA BaKSH. : 
1 lod. Caa. 635. 

(29p —S. i2—No prayer for possession of land 
of which plaintiffs were not tn possession-Pitn/ab I 
Tenancy Act (XVI of 1837). s. 98 {V)—Suit 
under, for a declaration of titte.—B died leaving 
his properties by his will to his brothers, the 
plaintiffs, and his sons, the defendants. On 
the death of B. mutation was effected in favour 
of the sons, and the plaintiffs who were in 
possession of a certain land were recorded as 
tenaots at-will in respect of it. The defend tots 
got a notice of ejectment issued against the 
plaintiffs. The brothers then sued in the 
Revenue Court to contest the notice of eject¬ 
ment, and the Rsvanue Court directed them to 
establish their title in a Civil Court, under 
e. 98 (I) of the Punjab Tenancy Act. The plain¬ 
tiffs accordingly sued for a declaration that the 
will was valid and that the defendants had no 
right to oust them from the laud of which they 
(the plaintiffs) were in possession. Held, that 
the proviso to s. 42 of the Specific Relief Act 
was no bar to the suit, since the plaintiffs’ 
suit related to the validity of the will, onlv 
so far as it referred to the lands with regard 
bo which the Revenue Court directed them 
to have their title established, and the 
fact that’there were other properties covered by 
tbe will, of which possession was not asked for 
did not aff^ect the question at issue at all 
BishAN DASS V. Massu. 82 P. R. 1909«138 
P. W. R. 1909=3 Ind. Cas. 600 = 143 P. L R. 
1909. (182 P. R. 1883. 12 P. R. 1899, 16 B. 

608 ; 28 B. 667, R,) 

(292)—S. 42—Suif (or declaring that a cus¬ 
tomary right does not exist—Maintainability — 
Cause of action .—A suit for a declaration that 
a customary right does not exist entitling the 
defendants to take a certain portion of the fruit 
crops in a certain grove cannot be maintained 
under s. 42 of tbe Specific Belief Act (I of 
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18771. Such a euit was held to have no 
cause of action. ChaNDAN Sahd v, Ram 
Prasad Singh, A. W. N. 1885. 293. 

12931—S. 42— Suit for declaration of invalid 
dity of fuarringe between co-defendayits^ whether 
viaintaindblei—In a suit by tbe brothers aod 
uncle ot second defendant for a declaration that 
her (2ad defendant’s) marriage with the Ist 
defendant, which admittedly took place with the 
usual ceremonies, but with tbe consent only of 
the maternal grandfather of the girl, was null 
and voids lieldy that the suit must be dismissed 
on the ground th'st tbe plaintifis bad no locus 
stnfidi, they being not entitled to such a declare* 
tion under s. 42 of the Specific Relief Act, 
inasmuch as the declaration sougbbi if granted, 
would be inoperative as regards tbe persons 
whom it would profess to affect as any decree 
obtained by third parties with reference to the 
marriage of tho co^defendants would not make 
the question a res judicata in any future suit 
between themselves* Whatever may be the 
effect, as a judgment in rem under s, 41 of the 
Evidence Act, of a decree passed in a suit 
between Hindus and Muhau^madans to have a 
marriage declared valid or invalid, such a 
decree should only bo passed when the suit is* 
instituted by one party to the marriage against 
the other party to it. SOHEL SiNGH v. MT. 
Sadi, 99 P,R. 188B* 

(294) —S. 42— Suit by the pl:iintijff for n 
declaration that the defendant is not his l:iw/ul 
wife—Crim. Pro. Code (Act V o/ 1898), $. 488. 

A suit by a person against whom an order for 
mainteoaiice in favour of defendant has been - 
made by a Magistrate under 8> 489 of the 
Crim* Pro. Code, is maintainable in a Oivil 
Court for a declaration that the defendant is 
not his wife. MOSSAMWAT BaKHAN v. ALA 
Bakhsh, 100 P.L.R. 1903*26 P.R. 1903. 
(21 P.R. 1894 (Cf.J, 18 A. 29. 20 W.R. 58 (Ot.), 
41 P.R. 1876, R.) 

(295) —iS. 42—Suif for declaration of the 
inviUdity, on the ground of frauds of an arbilra- 
tion award and of decrees based thereon—No 

I further relief claimed—Suit held to be maintain^ 
j ubfe.—The plaiotiff brought her suit to have an 
I arbitration award, alleged to have been made on 
the basis of an invalid agreement, declared nuU 
and void as against her; that if (or any reason 
the award, so far as it related to the two suits 
referred to as Nos. 2 and 9 of 1899, be considered 
binding upon the plaintiff, the remaining por¬ 
tion of the arbitration award might be held 
invalid as against tbe plaintiff; also that the 
decrees which had been passed in the suits Nos* 

2 and 9 of 1899 might be declared invalid* No 
further relief wasclaimed, nor did it appear that 
for the present in that suit any further relief 
could be claimed by the plaintiff. The basis of 
the suit was the allegation that the plaintiff's 
consent to tbe arbitration bad been obtained 
by fraud* Held that s, 42 of the Specific Relief 
Act had no application to such a suit and tbst 
under theoiroumstanoes the suit was maintain^ 
able. GomtI KDNWAB v. DARAB KUNWAB, 

A.W,N* 1902* 187. (7 A* 884, D.; 218 A. 9, B.) 
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(296) —S. 42—Suit /or a bare deolaration that 
Ae 1003 entilhd to collect debts due to the estate 
cf a deceased, a 3«cce33ion certificate having been 
■granted to another. —Pleintiff, aUegiog that he 
^aa the undivided paternal unole of one B, 
deceased, brought this suit for deolaration that 
■he was entitled to oolleot the plaint mentioned 
debts payable to S in respect of which debts 
defendiantt widow of S, bad already obtained a 
Buccession certificate authorieiog her to collect 
them. Overiuling the decision of the Court of 
first instance that, inits discretion, it ought to 
refuse to make the declaration, asked for, held, 
there is no reason for refusing to grant a decree 
merely on the ground that the plaintiff asks 
for a mere deolaration that he was entitled to 
collect the debts and asked for nothing else. 
It might be that he required nothing; more and 
in those oircumstances to refuse to make the 
decree asked for would be a denial of the justice 
and the suit as framed was maintainable under 
8. 42 of the Specific Relief Act. CHINNAPPA 
Obettiar t. TBULASI AMMAL, 18 H L.J. 
399. 

(297) — 8. 42—Suit for declaration of abstract 
right—Cause of action—Succession Certificate 
Act (Vll of 1889). 3. 8.—Where a Hindu 
widow applied for a succession certificate to 
enable her to collect the debts of her deceas¬ 
ed husband and was opposed by the next 
reversioners, upon the ground that they had no 
objection to her enjoying only the interest on 
the money during her life, and an order to that 
effect was passed, whereupon she brought a suit 
for deolaration that she was entitled to the whole 
sum of money, held, that the suit was maintain¬ 
able : the limitation upon her power to get in 
the money, having been placed at the instance 
of the reversioners. Kesho RAM BINGE v. 
iRAUKUAR, 7 A.L.J.Sll^aiod. Cas. 893-32 
A. 316. 

(298) —5. 42—Act VIIIo/ 1859,3. 16—Power 
to adopt — Declaration, suit for, that power is 
invalid—Maintainability. —8. 42 of the Specific 
Belief Aot has been substituted for s. 16 of Act 
Tin of 1869. No suit will lie by a reversionary 
•heir for a deolaration that a certain letter, 
alleged to have been written by the deceased 
husband of the widow, giving the widow 
antbority to adopt a son, is a forgery, and for 
an injnnotion testraining the adoption. RUN 

.Bahadur Singh v. mussuhut lucho 
OOOWAB, i O.L.R. 270. (I Boul. 137, F.) 

(299) —S. 49—Suit for declaration that defend¬ 

ant is not adopted son—Who can bring suit.— 
A suit to set aside an adoption made by a Hindu 
widow could only be bronght by the neatest 
revereioner. It Is only when he oolludee or 
•retuflea without saffioient cause to sue that more 
diatant heirs oan sue, (10 B.H.O. 861, 8 I.A. 
14, E.) The prinoiple of this rule ia that every 
-^eolacatory deoiee must he anoillazy to some 
•aeBUQueDtial relief obtainable thereby, and 
41,^ pl^lp that no snob relief ie poaeible in the 
^B|ll 4 .p^(li 8 tant and oontingent, and not pcesom* 
mj||p] £ iwf e rBio.naff 160.) Andalpo 

ilSfiiinln a mere oontugenoy, wh>ob oonfen no 


present or certain interest, will not suSoe a» 
a basis for such a declaration. The grant of re¬ 
lief in declaratory suits being not a matter of 
right but of discretion, a claim so obviously 
stale cannot be entertained where no right to 
bring the suit has been clearly established. 
ANYABA V. DAJI, 20 B. 202, 

(300) —S. 42— Hereditary trust held by 
father, rijAf of adopted son to—Nature of the de¬ 
volution of the trust—Suit for mere declaration 
not maintainable. —Plaintiffs sued for a decla-' 
ration that, as tbs adopted son of the first 
defendant, be had acquired an interest in the 
management of the hereditary trust held by 
bis adoptive father- Beli if the devolution of 
the office of hereditary trastee vested in the 
first defendant is to be held as governed by the 
roles bearing on the holding of the joint family 
property, plaintiff could have claimed joint 
possession and management and the present 
suit for a msre declaratory decree was un¬ 
sustainable with toferenee to s. 42 of the Aot. 
Further, if the devolution of the trust follow¬ 
ed the descent of separate property, plaintiff 
was not entitled to claim any right inherent in 
the office so long as his lather held it. In either 
view, therefore, the present suit was unsu^tain* 

able Nataraja Chetty v. Kolandavelu 
Cbetty. is M.L.J. 4S6. 

(301) —S. i2—Declaratory suit, for declara¬ 
tion that defendant is not the adopted son of the 
plaintiff-Maintainabilily.—Whote an adoption 
alleged to have been made by the plaintiff has 
been eel up under circumstances, which would 
operate to the prejudice of the plaintiff if he 
did not take steps to have it declared not true, 
there is such an infringement of the plaintiff’s 
rights, if he is a sole owner, as to entitle him 
to sue for, and obtain, a declaration that the 
defendant, the alleged adoptee was never taken 
by bins, the plaintiff, in adoption. To enable 
plaintiff to institute such a suit, it ie not 
necessary that the claim must have been set up 
by the adoptee himself as by his having said or 
done anythiog with reference to the adoption. 
0HINNA8AWMY MuDALlAB V. AMBALAVANA 
MUDALIAR, 29 H. 48. 

(302) —ff. ^2—Suit for a declaratory decree that 
a certain boy was the adopted son of the plaint¬ 
iff's husband.—Plaintiff's right of guardianship 
of a boy based on the allegation, that he was the 
adopted eon of the plaintifi’e husband, wae dis¬ 
allowed by the Dietriot Judge under s. 48, 
Guardian and Wards Aot, VllI of 1890, on the 
ground that the adoption was not proved. 
Plaintiff filed a salt to obtain a declaration that' 
the boy was the adopted son of her husband, 
and the prayer was that the plaintiff should getr 
the oustody of the boy in virtue of a deolara¬ 
tion, that he was the adopted son of the plain¬ 
tiff's hnsband, or some other relief. Held, that 
the suit did not fall within the purview of 
s. 43, Speoiflo Belief Aot, 1877, and tbedeolaea* 
tory deotee could not be granted. Held, far¬ 
ther, that thongh an appellate Coart when 
folly aooepting t^ findings of fact and She 
dootlons to be drawn from them shoold no^ 
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-capciciouly interfere, yet when it lakes a differ¬ 
ent view of the facts oc draws different deduc¬ 
tions from them, it is bound to exercise its dis¬ 
cretion and to uphold or upset the judgment of 
the first Court as may be proper in the particu¬ 
lar case before it. MUSSAiJMAT KamrANI v. 

Mussammat Kalwanti, 24 P.L.R. 1900. 
(13 C. 3, F.) 

(303)—5. 42— Buddhist Law — Will — Adi}}- 
tion of son.—It has been ruled that a Buddhist 
has no power to make a will. As pointed out in 
.several of the cases in the High Courts of 
India the power of granting declaratory decrees 
has to be exorcised with great caution so as to 
prevent useless and mischievous litigation. 
The kittivia adopted children of IMaung Lu 
Tha sued his natural children by a divorced wife 
fora declaration of title on the ground that they 
bad reason to believe that the defendants would 
make a claim to the inhoritance ou Maung Lu 
'Tba’s death, A decree was given declaring 
that the defendants had no right in the pro¬ 
perty that might be left by Maung Lu Tha, 
.and that, as far as they were concerned, the 
plaintifis bad a right to the whole of such pro¬ 
perty. Held —that the lower Courts were 
wrong in deciding what wore the contingent 
fights of the plaintiffs as against the defend¬ 
ants in the estate of Maung Lu Tha in the 
.event of his death, and that there should 
merely be a decree declaring on the issue raised 
that plaintiffs possessed Ihe legal character of 
(be adopted children of Maung Lu Tha. IiIa 
Min Kin v. Mauno po Thein, U B r. 
1892-1896. Vol. II, 623. (9 W.R. 460, 12 

W.R. 20. 23 W.R. 150, I A. 088, I M. 65. 8 A. 
60. 5 C. 612. 8 C. 12. 21 W.R. 430, R.) [R., U. 

B. R. 1897—1901. Vol. II, H6.J 

f304)— S. 42—Declaration, suit for — Const- 
guential relief — Unit for declaration, that de¬ 
fendant not mutwaliornof legally appoinledmui- 
wall-iVo prayer for possession or oppoin^menf 
of another mubwali— WheRier suit maintain¬ 
able.—Tlho plaintiff asked (1) for, a declaration 
that a certaiu roa^/nama/t was invalid, and that 
the defendant bad not acquired any valid title 
as mutwalli under that document, or (2) that, 
if the wakfnamah be valid, then the defendant 
had not been legally appointed mutwalli. But 
the plaintiff did not ask for recovery of posses- 
Bion or for the removal of the defendant and 
the appointment of a trustee duly appointed: 
Held, that, under s. 42. Specific Belief Act. the 
.suit was incompetent, as the plaintiff, being 
able to seek further relief, bad not done so. (4 

C. L.J. 608, 13 C. 147. 1 M. 40. 3 B. 230, B.) 
'The further relief referred to iu the proviso to 
.s. 42. Specific Relief Act, is further relief in 
•relation to the legal character or tight to any 
-property to which the plaintiff is entitled and 
whose title to such’oharacter or right the defend¬ 
ant denies or is interested in denying, and it 
must be relief appropriate to and consequeot 
nn the right or title asserted. EbfAN MANOAIi 
V. Samibuddin Mandal, is lad. Gas. 532. 
(13 M. 324, B,) 

(305)— 8. 42 — Monastery and monastery 
land — Poggalika gift of swh property to 
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fyongyi—Whether such gift gives donee any^ 
Tight to property—Where donee's right is disf 
puled—Whether donee in such case has a 
cause of action—Whether suit lies to protect 
the rights of pongyi—Where such gift was 
made before _ 1876— Whether jurisdiction of 
Civil Courts is barred—Lower Burma Land 
and Revenue Act [Ho, II of 1876), ss. 4 (6)- 
and 56.—U sued A for a declaratory decree, 

Specific Relief Act, to declare 
his right with respect to certaiu land, alleging 
that, m the year 1236 B.E., a monastery was 
built on it, and that it and the land around it 
was given him as a poggalika gift; that, in the 
year 1261 B.E., the monastery fell into disre¬ 
pair, and ho tried to pull it down and build a 
new one on the site and that the defendants 
tried to prevent him from so doing. The 
defence was that the monastery was given as 
a poggalika gift but not the monastery land. 
Held thill, as the gift appeared to have been 
made in 1226 B.E., or before that date and long 
before the Lower Burma Laud and Revenue- 
Act came into force, by s. 4 (6) of the Act, 
nothing in Part II of the Act applied to the 
land and that the land did not come within the 
provisions of s. 56 of the Act : and that, thete- 
lote, the jurisdiction of the Civil Court was not 
barred with respect to it. Held also that, as 
the plaintiff alleged that he was forcibly pre¬ 
vented from building a fresh monastery by 
certain persons, whom or whose representatives- 
he sued and that, as the defence did not allege 
that he was not forcibly prevented, but that 
the laud did not belong to him. in other words, 
that his claim to the land was contested, there 
was a cause of action, whioh was peaceful 
possession for the future. It was also urged 
that the second Court was wrong in holding 
that, when the gift of the monastery was made, 
the land was included in the gift. Beld that 
the second Court agreed with the first Court in 
its view of the evidence, and that, as there was 
a concurrent finding of fact, that finding could 
not be questioned on second appeal. It was- 
furtber urged that the plaintiff could not sue 
in bis personal capacity. Beld that, as in 
poggalika gifts the person to whom the offering 
is made has a right to keep it, a prieat, who has 
received a poggalika gift, has a right to sue to- 
protect his rights in it. MBA PAW v. U PTIN 
Nya, 14 Bur. L R. 277. 

(306)— S. 42—Plaintiff out of possMSiert of 
temple and ifs properties—Right to manage w» 
alternate years —Snif for mere declaration-^No 
prayer for possession— Maintainability of suif 
A plaintiff who is out of possession of a tempi®' 
and its properties cannot maintain a sail fp^ 
declaration alone. The facts that the plaiotim 
would be entitled to possession only in alter* 
nate years, and that as the Court could not 
give him relief by way of possession 
date of hearing) all that he would be eotiUeo* 
to is a mere declaration of his rights, do Qot in 
the least affect the question. APPU 
V. Pbbumal PILEAT, 23 M.L J. 

L.T. 168=16 Ind. Gas. 630. 
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(307)—Si 43—ifofeomedonLatt)--Waqf—Per¬ 
sons entitled to ust the property —Dsctaration of 
right —Code of Civil Procedure {Act V of 1908). 
ss. 92, 93-~Permts5ion to sue. —The plainti0s, 
without permiesion of the Legal Bemombtan- 
cer, brought a suit for declaration that a cer¬ 
tain Idgak and the lands adjoiniog were vjakf 
property. The Court below found the property 
in dispute to be endowed property- Held that 
tbe plaintifis wero entitled to maintain the suit, 
as they were Mahomedans resident in the dis¬ 
trict and bad a right to frequent and use tbe 
mosque for devotion, and the lands adjoining 
were appurtenant to tbe mosque. MUHAM¬ 
MAD ALUM V. AKBAR HUSAIN, 7 A.L.J. 797 
=6 lad. Cas. 835 = 32 A. 631. (5 A. 197, 7 A. 
178. F.; 8 A. 31. D.) 

(808)— 8. 12.—Suif for declaration—Religi' 
ousendotomenl-Wakf—Mutuwalli—4ssi<7nm€nf 
by the mutuwallis—Srnitces performed by the 
sons of a matuwalli-^'Sutt by the sons to hate 
the alienations declared illegal — Cio- Pro. 
Code IXIV of 1S82), s- 539—Mosque, service 
o/.-~ The plaintiQs brought this suit against 
their father (defendant 3), bis cousins (defend¬ 
ants 4, 5) and their mortgagors and purcha¬ 
sers defendants 1,2) to recover possession of 
certain lands; alleging that tbe lands were 
granted in inam to tbe Kazi family, to which 
the plaintifi and defendants 3.1.5 belocged, 
that the inam was granted to defray tbe expenses 
connected with tbe service of a certain mosque, 
that as tbe defendants ceased to perform the 
services of the mosque, tbe servioe was latterly 
performed by tbe plaintiffs, and that eight 
annas share in the bands of the defendants 3 , 
4, 6| was at first mortgaged and then sold to 
defendants 1, 2 by defendants 3, 4, 5. Tbe 
plaintiffs, therefore, claimed that as the lands 
were held in inam for mosque service and as 
the service was not performed by defendants 3, 

4, 5, the plaintiff? wbo performed tbo service 
were entitled to recover possession of the lands. 
The lower Court held that the claim was not 
malntaioable, because plaintiffs’ father was 
still alive and had not transferred his right 
to his sou : and as long as defendants 3, 4, 

5, had not been removed from their office in 
tbe mosque, the plaintiffs were not entitled 
to claim posBession in the suit as framed. 
Held, reversing the decree of tbe lower Court 
that the claim wae maintainable,—Per Par¬ 
sons, tfa—“ Tbeiesult of the authorities seeme 
satisfactorily to establish the right of the plaiut- 
ifie to bring a suit to have the alienations made 
by their father aud uooles set aside and tbe toahf 
property restored to the servioe of the mosque. 
They are not merely beoefioiaries, they are 
members of the family of the mutuwallie and 
the persona on whom on the death of the pre¬ 
sent muftttoallte tbe office of mutuwalli would 
tall by desoent. if indeed, it has not already 
lallaa ^ abandonment and resignation. The 
^aiotlA as besefloiariea and membere of tbe 
IIIBilp Mid next heirs, are entitled to ene the 
ntlflliWfllHi and their aasigiieee to have the 
AWMioDS Bet Mide and the loakt peoperty 
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restored to the wakf. If they are also tbe 
holders of the office or viutuwalli, they cau 
obtain tbe possession of the wakf property 
themselves to be by them applied to tbe pur¬ 
poses of tbe wakf." —Per Ranade, J, — "A~ 
person lo be entitled to briog a suit io respect 
of wakf properly must have a beneficiary 
interest as a wakf in this ease was given partly 
for service and partly for maintenance in which 
latter case tbe plaintiffs have an interest along 
with defendands 3, 4, 5 ; they are beneficiaries 
and are not utter strangers. The plaintiffs havo 
thus'a legal character and are entitled to a right 
to sue under s. 43 of ihe Specific Relief Act. As 
far as their suit seeks a declaration against stran¬ 
gers they are entitled to sue, and s. 539 does 
not come in their way. Tbe suit, therefore, i-s 
maintainable for tbe declaratory relief which 
is their principal cause of action, and which is 
included in the larger relief prayed for. Tbe 
relief about possession might also be claimed 
under certain circumstances if it is proved 
that they have succeeded to the office of the 
mutuwalli." Ka-ji HaSRAN v. SA(iUN, 1 Bora. 
L.R. 649 = 24 B. 170. 

(309) —S. 42— Declaratory suit—Plai?itijf's 
chance of succession to the property in suit very 
remote—Dismissal of suit.—Where the plaintiff, 
whose claim of succession to the property in tbe 
suit was a very remote one, sued (o set aside a 
mortgage of tbo property, and tbe suit was 
dismissed, tbe Gbiof Court declined to make an 
order of remand for further enquiry in tbe ca?c. 
Tara Singh v, Mursammat Chandi. 51 P. 
L.R.1908. 

(310) —S- 4if—SuU by a retuofe reversioner— 
Nearer reversioner alive—'Death—Collusion .— 
Plaintifi sued for a declaration of the invalidity 
as against bis interest, of a mortgage executed 
by defendant No. 1, a Hindu widow, to defend¬ 
ant No. 2, plaintiff, being a reversioner of 1st 
defendant’s husband, M. M’s daughter’s son, a 
nearer reversioner, was alive, when the suit 
was brought, but died pior to tbo disposal of 
tbe appeal. Beld, that, as a nearer reversioner 
was alive at tho date of suit, plaintiff’s suit 
was unsustainable, in the absence of an allega¬ 
tion or proof that tbe nearer reversioiier and 
the widow oolluded ; the fact that the nearer 
reversioner died after suit, could not better the 
position of plaintiff so far as the maintainabi¬ 
lity of suit in its inception was concerned. 
8HEOPAL SINGH v. MUSSAMMAT BUNDOO- 
KUAR. 8 0 C. 81- (26 A. 238, R.\ 1 A.L.J. 300, 
Diss.\ 8 I.A. 14, Expl.) 

(311) --S. 42—//mdM widow—'Alienation ot 
property to her daughter—Suit for declaration 
by reversioner.—Vihen a Hindu widow succeed¬ 
ing to tbe separate landed estate of her deceas¬ 
ed husband makes a gift of such estate to her 
daughter, the reverslonerg are entitled to ane 
fora declaration that the person alleged to b» 
the daughter ie not the daughter of the deoeea- 
ed and that they are reversionary heirs. 
SEEOBATANBAI V. LAPPU KUAB, A.W.N- 
1881,160. 
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(312)—5. 42— Declaration lo/ title, suit for — 
remote reversioner—I/imitatio7i — Setting up 
adverse right—Cause of action- —D, a separa¬ 
ted Hindu, and his son A, died in 1891 on the 
same day, the father dying first. A’s son, S M, 
died a week later, leaving his mother H and 
his grandmother M; M got possession of the 
property, and in 1908 executed a will in favour 
of her daughter 8. The reversioners of D 
brought a suit in 1903 for declaration that 
the will would have no effect on their rever¬ 
sionary right. S set up her right to the pro¬ 
perty, ignoring that of H. Held, that, even 
during the lifetime of H, the plaintiffs were 
entitled to institute a suit for declaration only 
under the provisions of s. 42, Specific Relief Act. 
Held, further, that the suit was not barred by 
limitation. Mutation of names in M’s favour 
was more or less an equivocal act and might 
possibly have given a cause of action, but when, 
in 1908, M specifically declared that the heir 
to the property was S, and S herself asserted 
her title, the plaintifisacquired acauseof action 
sufficient to entitle them to nue. SHEORAJI 
V. Raiujas PaNDY, 8 A.L.J. 434 = 9 Ind. Cae. 
SOI. 

(313) — S. 42— Alienation —Widotv of occu¬ 
pancy tenant—Suit for declaration by deceased’s 
collaterals whither maintainable—Punjab Ten¬ 
ancy Act (XVI of 1887), s. 60.—The collaterals 
of a tenant with rights of occupancy can sue 
for a declaration that an alienation by bis 
widow is of no clleot on their reversionary inter¬ 
est ; and s. 60 of Act XVI of 1887 relates only 
to objections by landlords to alienations, and 
the making of special provisions for these does 
not even imply that no one but a landlord can 
object. GaMI v. MUSSAMMAT KHIO, 203 P. R. 
1889. (159 P.R. 1879. D.) [Afpr.. 4 P.:R. 1900, 
Rev.; i?.. 31 P.R. 1896. F.B., 39 P.R. 1898.] 

(314) —5.42— Declaratory decree—Reversioner 
suit by, against Taliigdar’s widow—Discretion 
of Court—Oudh Estates Act I of 1869-—I S 
died on tbo4tb June 1877 possessed of aTaluka, 
governed by th<^ Oudh Estates Act (I of 1869). 
He left three widows and the first appellant as 
the first married of the widows succeeded to the 
taluka. The other widows subsequently died. 
On the 25th Deoember 1896 the first appellant 
executed a wilt by which she purported to 
declare the second appellant, her sister’s son as 
her heir and successor to the estate, and the 
will was subsequently duly registered. The 
respondent sued the appellants, alleging himself 
to be the next reversionary heir to the estate- 
He contended that the first appellant’s will 
was invalid for the purpose of transferring the 
estate, and be asked for a declaratory decree to 
that efieot. The appellants denied that the 
first appellant was in possession as a Hindu 
widow and contended that she was absolute 
owner of the estate under an oral will of her 
husband, and that the mere execution of 
a will did not give the respondent a cause of 
action to obtain a declaratory decree. The 
'Court of first instanoe granted the decree as 
frayed, and that decree was affirmed on appeal 
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by the Court of Judicial Commissioner. Under 
8. 42 of tbs Specific Belief Act, 1877, a claim to 
a declaratory decree is not a matter of right but 
rests with the judicial discretion of the Courts. 
Considering the ciroumstaocee of the present 
case it was held that the decisions of the Courts 
below made in the deliberate exercise of a dis¬ 
cretion entrusted to them by law should not be 
interfered with. THAKURAIN JAIPAL KUN'WAB 
V. BH.AYIA INDAR BAHADUR SINGH, 7 O.C. 
239 = 26 A. 238. F.C. =8 C.W.N. 463 = 14 H.L.J. 
149=6 Bora. L.R. 495 = 31 I.A. 67 = 8 Sar. 
625. [R., 8 O.C. 21.] 

(315) —5. 42 — Declaratory-suit—Reversionary 
rights. —In a suit by Q under s. 42 of the 
Specific Relief Act for a declaration that a 
certain transaction, and a decree and a subse¬ 
quent conditional sale by his mother M, which 
flowed out of it. were ineffectual as against bis 
reversionary rights which, by bis plaiut he 
alleged, would come into existence as a present 
right upon the death of M, it appeared that the 
property in respect of which the declaration 
was sought originally belonged to M’s father, 
that the latter died a separated Hindu and left 
behind him five daughters, one of whom was 
M. Held that, according to the Hindu Law, 
all the five daughters took the share of their 
father jointly on his death, that, though, for 
the purposes of their own enjoyment, they 
might divide the estate among themselves and 
enjoy it in sevoralty for their own convenience, 
they could not by such division interfere with 
or alter the rules of Hindu Law as to the 
succession thereto on the death of all or any 
one of thorn, that on the death of the plaintiff’s 
mother M, her interest in the estate would go to 
her surviving sisters, that on the death of any 
one of them, the surviving sisters would succeed 
to the interest of the last deceased until by tbs 
death of all of them the succession to the estate 
in its entirety passed elsewhere, and that the 
probability of the plaintiff ever succeeding to 
this property was of eo deferred and remote a 
kind that this was not a ease in whiob^ the 
Courts would exorcise in favour of the plaintiff 
the discretion vested in them by s. 42 of the 
Specific Relief Act. MANIK Ram v. GAUPATA 
MISR. A W.N. 1886, 22. 

(316) — 5. 42—Compromisfl by Hindu widow 

— Declaratory suit- —A Hindu woman K. on 
the death of her widowed mother, succeeded to 
the immoveable properties left by her father. 
She executed a deed of gift in favour of a per¬ 
son. Then P and B sued her and her donee w 
have it declared that they were entitled to 
succeed her. The suit was compromised. 
According to the compromise, the woman 
agreed that the property, then in her possession 
should be taken by the plaintiffs and her 
defendant in moieties at her death. ^ 

and Z brought this suit for a declaration tpa 
the terms of the compromise were not binding 
upon them and were inoperative so far as they 
were concerned. They alleged in the 

that they were persons entitled to 
this action under s. 42, Speoific Relief A 
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being entitled to a legal character or right of 
property which had been denied by the defend¬ 
ants. Held that, asauming the plaintiSa had 
•a legal character or tight to succeed as heirs to 
the woman E, the efieot of the compromise and 
the suit was practically to deny that there were 
any persons more nearly entitled to the pro¬ 
perty in q^uesbion than the particular persons 
named, that) in tbs event of the death of the 
parties, and if litigation should arise in the 
future, it would be easy to argue that that was 
a declaration by one who was a member of the 
family, which showed that no one was eotiiled 
to taka the property neater than the parties to 
the former action, and therefore the case w.is 
remanded to the lower Court to consider 
whether or not the plaiutids were persons who 
were entitled to the legal character or right 
alleged by them under s. 42. Specific Relief 
Act. Gulab Singh v. Khdshal Kaub, 
A.W.N. 1BB6, 307. 


(317)—5. 42—Cause of action for declaratory 
suit by reversioner—Execution of will by widow. 
—The execution of a will by a limited owner 
euoh as a Hindu widow does not, as a general 
rule, afiord a sufilcient reason for granting a 
declaratory decree to the effect that the will 
was invalid for the purpose of transferring the 
estate. JAIPAI. Kunwar v. Indar Bbaha- 
DUB 8INOH, 26 A. 238, P.C.»3l I.A. 67-8 C. 
W.N. 468 = 6 Bom. L.S. 493 = 14 U.L.J. 149 = 
8 Bar. 623. [B., 8 O C. 81, 28 M. 560-15 M. 

L.J. 469 , 3 C.L.J. 224.] 


(318)— S. Right of presumptive heir to 

sue for dechralion of reversionary right.—The 
expression legal oharaoter ” means a positive 
recognized by law. A person who stan^ in 
the position as presumptive heir upon the death 
of a Hindu widow is entitled to maintain a suit 
for a declaration of bis reversionary right. 
RAO HlRALAL V. TBAKUB GULAB SINQB, 
10 Q.P.L.R. 1. (4 A. 16, 22 C. 354, F.; 10 M. 
90.6 0. 628, B.) 


(810)—5. 42—Suit to set aside a mortgage by 
Bindu widow—Reversionary heirs—Discretion 
■of Court—Proper case—Declaration in t/ismissed 
•ui{—Lepohfp.-Where a Hindu widow mort- 
.gaged a portion of her husband's estate for a 
small sum of money whiob might be paid off 
by the widow in her lifetime, a euit by the 
reversionary heirs, specially when there is a 
dispute ae to who the nearer reversionary heir 
or beira are, is premature and not maintainable. 
A Oivil Court has ample disoretion under a. 42 
of the Speoiflo Relief Act to exercise the juris¬ 
diction vested in it and to decline to set aside, 
•daring her lifetime, an alienation made by a 
Hindu widow when no proper oaee has been 
made out by the party seeking to have snob 
■Alieoatioo set aside. 19 0. 817, 10 0. 324, D.) 
A deoleration affeoting the plaintiff in a suit 
ivhiobk is dismissed is not legal. OHBOTU 
•UABVON T. MOSBTT. 8HBOBABT1KOBB, B 0. 

r“B. ii—Bighti of a Htiidit rtoupMsr, a 
tm for eomkuction of ptB 
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of father and for declarations incidental there¬ 
to. —-A Hindu daughter is entitled, during the 
lifetime of her mother, to maintain a suit for 
the oonstcuotion of a will of her deceased father 
and declaration incidental thereto, especially 
where the mother has allowed her tights, if 
any, to be barred by limitatiou and where the 
immediate conduct of the executors will be 
determined by the construction. A suit for 
the construction of a will is maintainable only 
when some immediate necesaity for the con- 
struciioD is established: “perpetuation of 
testimony ” is not the only ground on which 
declaratory suits of ibis description are allow¬ 
ed. 8RINIBASH Das v. monmohini Dasi, 
3 C.L.J. 224. (2 I.A. 169, 15 B.L.R. 83, D.; 
29 C. 260, 32 C. 62, 3 B.L.R. 362. 21 W.H. 86, 
note, F.) 

(321)—S- 42—Suit by reversioner (o declare 
his interest. —A euit by a reversioner to declare 
that he is entitled to the properly after the 
widow's death is not maintainable when there 
is DO allegatiou of wrongful act ou the part of 
the widow or denial of his title on her part. 
MUH.AMMADI V. MUSSAMSJAT JlWANI. 42 P. 
R. 1896. 

1322)—S. 42—Cause of action—Hindu Law 
— Widow—Suit against reversioners Jot decla¬ 
ration that widow was competent to transfer pto- 
petty for necessity.—The plainliff, a Hindu 
w:dow of Arora caste, residing in the town of 
Kobat, sued her husband's reversioners for a 
declaration that she was entitled to alienate 
family property in her charge in order to dis- 
ohatge certain bona fide expenditure partly in¬ 
curred and partly to be incurred. The plaintiff 
bad served a notice on the defendants giving 
them intimation of her intention to alienate 
but they paid no atteution to it. The defend- 
ants denied the plaintiff's title to the property 
and pleaded that the suit did not lie. Held 
that, in the absence of allegation by the plaint¬ 
iff that tbe defendants had overtly disputed her 
rights to alienate, the euit was premature. 
Manna Singh v. Mussaaiuat bai Jan, 76 
P.L.R. 1904. 

(323)—S. 42, Act I of 1877 (Specific Relief)— 
Conversion of life-estate into absolute estate .— 
Where a Hindu widow relinquishes her life- 
intereet in a portion of property inherited from 
her husband iu favour of a reversioner, and tbe 
latter, in consideration thereof, gives an absolute 
interest to tbs widow in another portion of tbe 
estate, tbe next revereionet may maintain a 
suit for a declaratioo during tbe lifetime of the 
widow, that tbe deed under which tbe above 
alienations were made are invalid. HEM 
OHUNDBB SANYAL V. BABNAMOVt DBBI. 22 
0. 864. (lOO.S24,P.O., B.; 28W.R. 814. P.C., 

8 0.761, 17 0. 983, P.C., D.) [F., 7 Bom. L.R. 
622. 8 M.L.T. 355-16 M L.J. 309. 86 0.939 
• 12 0.W.N. 887-8 C.L.J. 280; B., 29 0. 260, 

8 G L J. 224, lOO P.L.R. 1, 16 P.L.B. 1902- 
17 P.B. 1902; D., 2 C.W.N. 182. 31 M. 446; 
Cons., 23 B. 129.] 

(824)—B. 42—Adoption,suit to set aside—Suit 
by distant reosrsiotur—Plsadinifs.—^he mere 
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possibilitr}’ of suoceediog to the estate held by 
the widow for life does not confer on the person 
who has it the right to sue to contest an adop¬ 
tion. Such a suit must be brought either by 
the presumptive reversioner, or, in the case of 
his refusal to sue or precluding himself by act 
or word from suing, or of his concurrence in 
the alleged wrongful act or collusion, by the 
next reversioner. In such a case, the plaint 
must state why the presumptive heir does not 
sue, and the Court will, in the exercise of its 
discretion, decide whether the plairitid is com¬ 
petent to sue, and whether it is necessary that 
ao3’ other party should be joined. GYANBNDRO 
NATH ROY V. LOBONOOMUN.IOUl DABI, 11 
C.L.R, 198. (6 C. 764, P.C.. F.) 

(325) — S- 42—iJflWcrsioJier’s right of suxt-~ 
When widow's act prejudicial.—A reversioner’s 
right to bring a declaratory suit under s. 42 of 
the Specific Relief Act exists not only when the 
alenation in dispute is by the widow herself, 
but it applies also to a case where she may 
alienate in her capacity as guardian. The right 
to declaratory relief exists where an act preju¬ 
dicial to the estate is done by the widow. 
SUNKARA RAMIAH v. SUNKARA SUBBAMMAH. 
M.W.N. 1912, 7C»13 Ind. Cas. 489.(33 A. 
430, 26 A. 606, fi.) 

(326) — S. 42—Declarnlorp decree —Discretion 

of the Court—Will—Bindu widow—Privy 
Council—Practice .—Under s. 42 of the Specific 
Relief Act, a claim to a declaratory decree is 
not a matter of right, but it rests with the 
judicial discretion of the Courts, The execu¬ 
tion of a will by a limited owner, such as a 
Hindu widow, docs not as a general rule, 
afford a sufficient reason for granting a declara¬ 
tory decree. Their Lordships of the Privy 
Council are always slow to reverse the decision 
of the Courts below made in the deliberate 
exercise of a discretion encrusted to them by law. 
THAKURAIN JAIPAL KUNWAR v. BHANJA 
INDAR, 6 Bora. L R.49S, P.C. =26 A. 238 = 8 
C.W.R. 469 = 14 M L.J. 149 = 31 1 A. 67 =8 
Sar. 625. [R.. 8 O.C. 81. 28 M. 560 = 15 RI. 

L.J. 469, 3 0.L.J. 224.J 

(327) — S. 42— Suit for declaration in anfici- 
pafion of future litigation — Maintainability .— 
Under s. 42 a suit for a declaration in anticipa- 
tioD of possible future litigation cannot be 
maintained. RA.TASINO ZAMIKOAR v. JHIN- 
GRAO TELI, 6 C.P.L.R. 81. 

(328) —S. 42—Declaration cohere plaintiff's 
2 >roperty not transferred—Cause of action — Dis¬ 
cretion—Bindu law — Milakshara — Joint 
family—Power of undivided co-parcener to 
alienate property—Consent of co-paruners — 
Benefit of /amifp- —The mere apprehension 
that complication may arise in future is not a 
proper ground for the granting of a declaratory 
decree. Where therefore a sale-deed impeached 
by the plaintiff is found not to include bis 
share, he is not entitled to a decree either for 
possession or for a declaration of title. Per 
Karamai Hussain, J.—ln a Hindu family 
governed by the Mitaksbara in these provinces, 
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one sharer has no authority without the con¬ 
sent of bis co-sharers to dispose of his undivid¬ 
ed share of the joint family property even lor- 
the benefit of the joint family. JAMNA 
Prasad v. Jagdeo, 6 A.L.J. 11 = A.V.N. 
1908. 163 = 5 H.L.T. 56 = 1 Ind Cas. 83. (16- 
A 369, Not F.} 

(329) —S. 42—Suit for declaration — Bom. Act 
V of 1879, s. 37—Grim.’ Pro. Code (AotXof 
1882), s. 133.—Id a suit for a declaration that 
certain land on which the plaintiff bad erected 
an otta was his property and not that of 
Government, where it appeared that the Magis¬ 
trate* had made an order, under s. 133 of the 
Crim. Pro. Code, for the removal of the otia as 
an obstruction to the public way. held that 
the public roads were vested by s. 37 of Bom. 
Act V of 1879 in the Government of Bombay 
who were thus “interested to deny” the plaint¬ 
iff's title to the land, and that, therefore, 
under s. 42 of the Specific Relief Act, the 
plaintiff (subject to the discretion of the Court)' 
was entitled to a declaration as against the 
Government of his right to the land, and that 
be was not called upon to wait until tbe 
Government had taken possession of the land. 
The Magistrate’s order under s. 133, Crim. 
Pro. Code, is not a conclusive deteimlnalion 
of the question of title. THE SECRETARY OP 

State FOR India in Council v. jethabhi 
KaliDas, 17 B 293. (15 C. 460, R.) [^.,32 B. 
330, 76 P.L R. 1904 ] 

(330) —S. 42-Swif for declaration of non- 
proprietor's right to hold their houses freeof 
charge- Maintainability.—Tbe right to holds 
bouse free of charge is a continuously existing 
and very real though incorporeal ‘property and 
so a suit can be brought for a declaration that 
certain non-proprietary residents of a village 
are entitled to hold their houses in the 
abadi free of any demands on the part of the 
proprietors for fees and dues. RALA MAL v. 
BiR Singh, 48 P R. 1887. 

(331) -S. 42—Decree for fl"*^**^ 

against a judgment-debtor since deceased—OrM 
for .sale of joint ancestral proprety in 
of the said decree — Suit by some of the 
ants for declaration of the invalidity of^ 
order for sale — Non-joinder of parties, dtsmis 
of suit for—Discretion of Court .—In *. 

of two decrees for arrears of rent obtained by 
present defendant againsta certain ... 

deceased the defendant made anapplw»“^ . 
th e Collector under the Rent Act for attach 
and sale of the judgment-debtor’s 
property, which was ordered _»ie 

sons of the judgment-debtor V* of 

but their objeotion was disallowed. ...j 

filing their objections in the Collectors • 
the grandsons and great-grandsons 
judgment-debtor instituted the .1. oto- 

a declaration that the entire share in 
petty was nob liable to be sold. 
limit their claim to a declaration tna . 
own interest was not liable to be sold. _ 
the sons of the judgment-debtor wet 
. they were not made parties to tbe su . 
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Court of first instance dismissed the suit on the 
ground of nonooinder of the sons of the }udg< 
ment-debtor as patties to the suit. Held^ that 
the Court of first iustaoce had exercised a wise 
discretion in refusing to grant the relief under 
9. 42 of the Specific Relief Act. It is obviously 
ioconveniont that the Court should intervene in 
a matter which is peodiog in the Collector's 
Court, particularly as the Legislature has pro¬ 
vided a definite course, for persons in the 
position of plaintiffs to take in a case where 
property, in which they claim to have an io- 
torest.is beiogattachedand sold. Mahaka-JA 
OF Benares v. Ramji Khan. 27 A. 138 = 
A.W.N. 190*. 190 = 1 A-L J. 812. 
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plaintills, being admittedly in possession as 
lambardars, all that was needed was a decla¬ 
ration to the efiect that the defendant bad no 
title, and such a declaration having beeo made 
by the Civil Court, it would not be necessary 
: fet the pUintifls to seek any further relief. The 
suit, therefore, was not barred uudev the pro¬ 
visions of s. 42, Specific Relief Act. Held also, 
that s. 230 (/.•). Land Revenue Act, did not 
apply to the case, as it was provided for by 
s. Ill of that Act, and the decision of the Civil 
Court referred to m the latter section meant the 
“lioal decision " of that Court R.VM CHARAN 
V. Ram Fartai!, 5 A.L.J, 614 = A.W N, 1908, 
249. 


1332)—S. 42—Swif for declaration of rif/hi to 
recover rent—Maintainafiility—Act XII of 1881 
(JV.ii'.P. Rent Act), a. 148, y^rouiso.—A suit by 
a person for a declaration of hie right to 
recover his proportion of rent in coosequenco 
of a decree passed adversely to him bv a 
Revenue Court in a previous suit instituted 
under Act XII of 1881, to which previous suit 
the present defendanta were parlies, i.s one 
which could be maintained under s- 42 of 
the Specific Relief Act I of 1877 and his power 
to sue is specially provided for by the proviso 
to s. 148 of the Rent Act XII of 1881. Sabt 
ALI V. BASHIERDAULAT, A.W N. 1885, 194. 

(333)—S. 42—W. W.P. Rent Act (XII of 1881). 
s. 96—Civil and Revenue Courts — Juri^iction. 
—Where the tenaute of certain lands sued their 
zemindar, alleging that they bad been errone- 
ouely entered in the settlemeut papers by the 
Settlement Offiaer as occupanoy-teoants where¬ 
as they were really tenants at fixed rates, and 
seeking for a declaration that the said entry 
made by the Settlement Officer was wrong and 
should stand as an entry exhibiting them as 
tenants at fixed rates, held that the suit was 
not cognizable by the Civil Courts. It is true 
that the Civil Courts alone have jurisdiction to 
gtaob declaratory decrees under s. 42. Specific 
Belief Aot, but it is equally true that it is not 
wery notion for adeolaration of right, title, or 
interest, that can be taken cognizance of by the 
Civil Courts, By the special rule oontainod in 
8. 95, N.W.P. Rent Aot, it is provided that the 
Civil Courts shall not taka cognizance of any 
dispute or matter on which any application of 
the nature mentioned in that section might he 
made. The plaintifis might have applied lo 
have the nature of their tenure determined as 
provided and tbereforo the cognizance of the 
Civil Courts is barred. Sadik ALI v. LIAKAT 
Alii, A.W.N. 4887,214. 

lS^i)—8. i'i—Poiseaaion—SuU for deelara. 
tion of title-Application for partition in Revenue 
Conrt~-Objection—Land Revenue Act (Act III 
0 / 1901). ss. m. 233 (At).—The plaintiffs, 
who were lambardars, objected, under s. m 
of the I^nd Revenue Aot, to an application for 
partition made by the defendant, alleging that 
the latter bad DO share in the Zemindari, and 
th^ were required to inetitute a suit in the 
Ohru Court. Accordingly the present euit for 
^Mlaratioo was brought. Meld, that the 


(335) — .S. 42— Suit to slai/ partition bi/Coiiec- 
lor—Act Vlll 0 /187G (B-C.b—Where ;i peracii, 
under s. 42, Specilic Relief Act, sues for the 
purpose of slaying a pariitjon which was oider- 
ea by ihe Collector undue the Act of 187G. on 
the ground of a private p irtition having been 
already made, be must prove that there has been 
.such a private partition and that under it be i.s 
entitled to and was separately in possession of 
some specific portion of ibe property again 
sought to be partitioned ny the Collector : and 
be can have no declaration aficcting the rights 
of other .share.s lo the parent estate. K.tl.ui* 
Nath Singh v. Lala Rawdrin Lali., 16 C. 
117. (3 C.L.R. 453, IJ.) 

(336) —S. 42—Mi}rlgat;e by'jualifled ovjner — 
Suit by reversioner for declaration of his right 
to redeem—Discretion of Court. —Where a wo¬ 
man. having ciiily a life interest, mortgaged a 
portion of the property, aod the reversioners .sue 
for a declaration of their right to redeem tbo 
mortgage in the event of her death, the Court 
should not in the exorcise of the discretion con¬ 
ferred by s. 42) make the declaration. Because, 
the woman's right to redeem might possibly 
become time-barred before her death, and tbo 
mortgagees are entitled to tho benefit of this 
contingency. Nunber, it may bo that, when 
the right now vested in her passes to tho rever¬ 
sioners they maybe unwilling or unable to ex¬ 
ercise it. MUTHUKAItUl'PAN V. KASINATHAN 
PILLAY, 2 M-L.T- 67. 

(337) —S. 42 —Mortgage by Karnavan of a 
Malabar Tarwad to a stranger--lle-deiiiise by 
morUjagee to the Karnavan whois inpossession — 
Suit by other members for a mere declaration 
that mortgage is not binding. —The first aod se¬ 
cond defeodantJ, tbo Karnavan and senior 
Anandravan of a Malabar Tarwad, mortgaged 
Tarwad properties to the third defendant, a 
stranger, who leased the same to tbo first and 
second defendants. The first defendant Dover 
parted with possession of the property. Plaint¬ 
iffs, the other members of the Tarwad, sued for 
a declaration that the mortgage was not binding 
on the Tarwad. Held, Chat the plaintiffs need 
not have claimed possession,and that a declara¬ 
tion was the only relief open to them. URUUI 
Koran v. AHMad, 6 H.L.T. 157=3 Ind. Cat 
41. (17 M. 232, Appl.) 

(388)—5. 42—Deelaraiory decree — Mortgage 
^Redemption of mortgage.-^Tha plaintiffs in 



891 


THE ALL INDIA DIGEST. 


892 


Specific Relief Act {I of 1877)— 

this suit, allegiug that they bad mottgaged 
oertaio land to the defeodaats aod put theznin 
possession thereof, and that thedelendants had 
fraudulently obtained in the settlement depart* 
moot an order to record their names as proprie* 
tors of the mortgaged property, sought, under 
42 of the Specific Relief Act, to obtain a de¬ 
claration of their proprietary right to the land 
and cancellation of the order made in the settle¬ 
ment department. The Court of first instaooe 
gave the plaintiffs a decree as sought. The 
defendants appealed to the District Judge, 
who reversed the decree of the Court below on 
the ground that the plaintiffs might have sued 
to redeem the land, and therefore, under the 
proviso to s. 42 of the Specific Relief Act, could 
not lawfully be granted a declaratory decree. 
The plaintiffs appealed to the High Court. 
Held that the appeal must prevail and that the 
Judge had misapplied the proviso to s. 42 of the 
Specific Relief Act. It was not incumbent on 
the plaintiffs to sue for redemption of mortgage 
as well as for a declaration of their title as 
mortgagors. RAM CHARAN v. DuRGA PRASAD 
A.W.N. 18B4, 78. 

(339) —iS. 42 —Purchaser of mortgaged pro¬ 
perty, suit bp, for declaration that sale-deed set 
up bp mortgagee is invalid as against him-Main- 
tainability—Redemption whether to be sought. 

1 The purchaser of mortgaged property may 
iostitute a suit for mere dcclavatioo that a sale- 
deed sot up by the mortgagee is fraudulent and 
invalid as against him and in such a suit, the 
plaintiff is not bound to sue for redemption, 
SUBHAHMANYA MUDALY V. CHITHRAPUTBA 
MUDALY, 9 M. L. J. 165. 

(340) —S. 42 —Declaratorp decree—Burden 
•of proof-^Suit by usufructuary mortgagee in 
pMseasion that property is not saleable in exe¬ 
cution of decree on a prior mortgage .—a 
plaintiff seeks from the Court a declaratory 
decree, it lies upon him to make out his title 
affirmatively. Although iu the case of a party 
in possession defending his title it may bo 
different, still, where the party in possession 
sets the Court in motion, and seeks a declara¬ 
tion establishing his title against a third patty, 
the plaintiff is in the same position as any other 
plaintiff and must make out his case. The Court 
will not in such a case exercise the discretionary 
power conferred upon it by s. 42 of the Specific 
Belief Act iu favour of the plaintiff. A 
usufructuary mortgagee in possession sued for a 
declaration that the mortgaged property was 
uot saleable in execution of a decree for sale 
obtained by another mortgagee en a mortgage 
prior to his own. on the ground that the prior 
motgagee did not make him a party to his suit, 
/f'efd, that in such a case the plaintiff had to 
prove not only that he had obtained possession 
as a usufructuary mortgagee and was still in 
possession, but that his mortgage still subsisted 
and bad not been discharged. CHITTA SlNQH 
V. Debi Din, 24 A. 170. 

(341)—S. A2—Suit to declare mortgage in- 
validSome items under mortgage not in plaint¬ 
iff’s possession —iZesf in his possession—Entire 
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suit not to be dismissed—Suit maintainable as 
regards latter.—A. suit to declare that a mort¬ 
gage of several items of property was not binding 
on the plaintiff is not liable to be wholly 
dismissed, under s. 42, Specific Belief Act, 
merely because no prayer was asked for recovery 
of possession of some items which were not in 
plaintiff’s possession (15 M, 225, Not F.) The 
declaration prayed for by the plaintiff maybe 
given in respect of the items in his possession. 
Chomu HENGSU V. Sanrara Belcham- 
PADA. 8 M.L.T. 358=7 lod Cas. 867. 

(342) —S. 42— Mortgagee’s possession is thatjof 
mortgagor—Mortgagor can maintain a suit for 
declaration. —The possession of a usufructuary 
mortgagee is the possession of his mortgagor. 
If any third person effects a transfer of the 
property to the detriment of the interest of the 
mortgagor, be can sue for a declaration of bis 
title, notwithstanding the fact that the 
mortgagee ie m possession. Section 42 of the 
Specific Belief Act does not bar such a suit. 

Mussaumat akasi V. Jdtagir alias Pars- 
RAUOIR, 6 Ind. Cas. 166. 

(343) — S,^ 42— Successive mortgages — 5utf 
for declaration that prior mortgage not redeem¬ 
able without paying amount of second mortgage— 
Further relief—Payment of mortgage amount by 
mortgagors—Right to have appeal heard not bar- 
^ed .—In July 1877, defendants mottgaged to 
plaintiff certain immoveable propertywitb po8» 
session. In September 1879, defendants by a 
second mortgage, further charged the same land 
to tho extent of another amount which it was 
agreed should be repaid on the day when the 
first mortgage fell due. The balance of Ks. 400 
due on the second mortgage not having been 
paid, plaintiff prayed for a declaration that 
defendants could not redeem the mortgage of 
1879, without paying the said sum of Ks* 400. 
Defendants objected that the suit was not 
maintaioable for the reason that consequential 
relief was available. This obj'cction was held 
to be not maintainable. There was no 
further relief arising out of the cause of action 
sued upoDi vie., the refusal to recognize the 
mortgage of 1879 to which plaintiff could be 
said to be necessarily entitled in the present 
case. It was open to the plaintiff to elect that, 
so far as he was concerned, the mortgage should 
subsist,and to maintain the present suit merely 
to clear away the doubts which bad been 
thrown upon the validity of the mortgage by 
the defendant. At the bearing of this apperd 
it was contended by way of preliminary 
objection that, after the institution of the 
suit, the defendants had sued for and obtained 
redemption of both the mortgages actually 
paying up tbe amount of the mortgages and 
recovering possession of the mortgaged pro¬ 
perty, and that tWefore there was really 
aothing left for tbe defendants (appellants) 
to gain by prosecuting their appeal further and, 
the appeal should not be allowed to proved. 
Held that the defendants were clearly entitled 
to have their appeal heard and determined. 
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except when they themselves might have 
elected to abandon it. Jodha v. Budh Ram. 
38 P. R. 1890. 

(344)“-S. ^2—Mortgage-decree—Purchase by 
mortgagee in execution—Suit maintainable for 
decluralion o/ judgment debtor* & exclusive tigkt 
to property told —When plaintiS, the mort¬ 
gagee ID execution of a decree obtained by 
him, sought to sell the property mortgaged, 
defendants, brothers of the mortgagor judg¬ 
ment-debtor, get up claims to it which struck 
at the root of the mortgage, and, if sustained, 
would have rendered it practically useless. In 
this suit, instituted by the plaintiff, praying 
foe fir docl^r^tion that the property belODged to 
the mortgagor exclueivcly and not jointly 
with bis brothers as claimed by them, the 
Court of first instance, which found that the 
mortgagor was the sole owner and that the 
claim of the defendants was untenable, was 
held to have rightly exercised its discretion in 
having given the plaintiff the declaratory decree 
sought by him under s. 4i of the Specific Relief 
Act. WAMANRAO V. RUSTOUJI, 21 B. 701. 
W*:, 6 C.L.J. 74 = 11 C.W.N. 732, 36 0. 726 = 
10 C.L.J. 189 = 1 Ind. Cae. 549.] 

(345)—S. 42—Aduerse possession—Mortgage — 
In a suit for declaration of title, the defendants 
raised two pleas, (1) adverse pos.session. and 
(2) bar under s. 42 Specific Relief Act. It 

4 ^ years prior to the 

suit, one J executed a sale-doed by which ho 

sold the equity of redemption to the plaint- 
iff, and that the property so was and 
contemned to be in tho possession of the 
of the mortgagees. The defendants were the 
representatives of J . Ueld that, as tbe defend¬ 
ants admittedly had not been in possession 
and bad admitted that tbe mortgagees had 
been in possession from a period prior to the 
date of sale, no question of adverse possession 
arose as between the plaintiffs and tbe defend- 
ants; he/d also that tbe suit was not barred by 
s. 42 of the Specific Relief Act, as tho plaintiff 
could pot have asked for any further relief, as 

possossion could not bo maintained 
against tbodefendants. because they were never 
m posBessiOD, and as an action for redemption 
could not be mamtainod agaiu st tbe defond- 

V rJm Birangi 

V, BAM.Baran, A.W.N. 1887. 103. 

f^-^eelaratory suit uifhcuf cjn. 
sequenital relief .-A emt to have the true con- 

struotjon of a statute declared and to have an act 
done in contravention of tbe statute rightly 
understood pronounced void and of no effect 

!f suit prohibited 

by B. 42 of the Spooifio Relief Act. There mav 
be oases where no further relief could be asked 
And the decree in such a suit cannot be said to 
be mexecutable. for tbe declaration of the void 
and Illegal character of the act done against tbe 
Btatute, wpuld mean the restoration or main 
tenanoo of the act or order which was cancelled 
by tbe illegal act. FlSHBR v. THE Secbe 
STATE FOB India in Council s 
^« = 22M. 270=7 air. 
ABO. lUgpl., 17 M. L. 3, 498 : R., 23 M. 386 ) 
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{dm—S,i2, proviso—Declaratory suit—Fur- 
mr re/teA—Tbe further relief which tbe plaint- 
Iff IS bound to claim under the proviso to s- 42 
of the Specific Relief Act, is such relief as he 
would bo in a position to claim from the defend- 
ant in an ordinary suit, by virtue of the title 
which he seeks tc establish or of which be 
prays for a declaration (14 C. 586, 15 M. 15 . R.) 
The plaintiff’s ability to seek further relief than 
a mere declaration of title depends upon the 
circumstance? of a particular case. A Court 
will not throw one a '•uit on the ground that it 
13 barred by the proviso to s. 42 of the 
Specific Relief Act, unless it is satisfied beyond 
all doubt that tbe plaintiff ought to seek further 
relief and yet has claimed nothing beyond a 
declaration of title. AisaSiddika v Bidhu 
Sekhak, 17 C. L. J. 30 = 18 Ind. Cas. 633. 

(.348) 5.42— Declaratory decree, when should 
be made and when refused-Consequenhol re¬ 
lief, injuncfion t/.—S. 42 of tbe Act does not 

sanction every form of declaration, but only a 

declaration that tho plaintiff is entitled to any 

legal character or to any right as to any pro¬ 
perty. Courts in this country should see that 
plaints, which pray for declaratory decrees only 
conform to the terms of s. 42, Specific Relief 
Act. An injuoction is a consequential relief 
Tbe limit imposed by s 4‘2 of the Act is on 
decrees which are merely decl.araiory and does 
not expressly extend to decrees in which relief 
is administered and declatations are embodied 
as introductory to that relief, For such do- 
clarations legislative sanction is not required as 
they rest on long established practice. Bub 
for all that the Court should be circumspect 
and even chary as to tbe declarations it makes ; 

It IS ordinarily enough that relief should be. 
granted without the declaration. MUSTT. 

Kkoar Nath, 16 

C.W N. 838 = 39 C. 704=15 Ind. Cas. 427. 

(340)—5. 42—Suit for mere declaratio 7 t— 
Omission to ask for consequential relief—ESect 
42, Specific Relief Act, does not em¬ 
power a Court to dismiss a suit, merely because 
the pl.aintiff, being able to seek further relief 
than a mere declaration of title, omits to do so. 

It merely says that, in such a case, no Court 
shall make a declaration. If there is some re¬ 
lief which tbe plaintiff was able to seek but has 
not done so. an opportunity should certainly be 
given to the plaintiff to include that relief, 
ccnditiopally (if necessary) upon her paying 
^e additional Court-fees, Shwaunamoyi 
Deuya v. Navaduroa Deijya Chowdhu- 

29 332, 

|350)-.Cii;. Pro. Code, 1832, 3, 539-Co»se- 
queniwl relief. —Where in a suit under s. 539, 
Civ. Iro. Code, tbe plaintiffs ask for the relief 
specified m cl. (a) thereof, s. 42 of the 
Bpecioc Relief Act is no bar to the maintaina¬ 
bility of the suit, on the ground that there is 
DO prayer for consequential relief. Nbti RAMA 
JOGIAU V* VENKATACHAnLU, 26 M. 4S0. 

(351)—S. 42—D«/arc/ory suit—Prayer for 
further relief the plaintiff, alleging 
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:bat he was in possession of certain lands, 
sought to have his right to such possession 
declared, and the alienations inconsistent there¬ 
with, and to which be had not assented, set 
aside, held that the lower appellate Court was 
not cODjpetent to dismiss the suiton the ground 
'bat bo might have prayed for maintenance of 
possession but had omitted to do so. BholaI 
Pandey V. Ragbubans PANDEY, A.W-N. 
1881,60. 

(352) — S. 42— Declaratory suit — Consequen- 
tial relief.—A suit for a bare declaration that 
the plaintiffs are members of the defendants’ 
tarvvad and have community of property with 
them, where the plaintiffs do not pray for con* 
sequential relief of any kind and in the plaint 
they expressly reserve their conteutions with 
the defendants as to the I vtter's right of 
management of their property excluding the 
plaintiffs', is barred by the proviso to a- 42 of 
the Specific Relief Act. Raman Adiodi v. 
UNNI ADIODI. 11 M L.J, 338. 

(353) — S. 42 — Consequential relief- —The 
proviso to s. 42 of the Specific Relief 
Act is not applicable to a suit for a mere 
declaration of right to property without any 
prayer for possession, where it appears that 
possession of the property was, at the time of 
the suit, neither with the defendant nor with 
the plaintiff, the property having been in 
custodia legts and in the hands of an officer of 
Court, though, owing to a more accident, the 
officer is the plaintiff himself; for, in such a 
case, as the defendant has not been in posses¬ 
sion of the property, the plaintiff cannot, as 
against him, have claimed as consequential 
relief an order for delivery. VEDANAY’AGA 

•MUDALIAIl V. VEDAMMAL. 27 M. 591 ifi., 
32 B. 275 = 10 Bom. L.R. 149.J 

(351)— S. i2^Declaratoru suit—Declaration 
— Suit —Dismissal— Injunction — Conseqziential 
relief. —S. 42 of the Specific Relief Act 
docs not empower a Court to dismiss a suit 
whore the plaintiff being able to seek further 
relief omits to do so. All that is enacted by 
the section is that in such a case no Court shall 
make a declaration. An injunction is a '* fur¬ 
ther relief ” within the meaning of s. 42 of the 
Specific Relief Act. KUNJ BihaRI v. Keshav- 
LAD. 6 Bom. L. R. 475 = 28 B- 567. 

(355) —S.42— Declaration—Injunction—Con- 
sequential relief. —In a suit for a declaration 
that the plaintiffs are entitled to enjoy certain 
lands without paying the summary settlement, 
the local fund cess or any kind of assessment 
to Government, the plaintiff should also ask for 
the consequential relief by way of injunction. 
KALABHAI V. SECRETARY OF STATE, 6 Bom. 

L.R. 648 = 29 B. 19. 

(356) — S. 42—Saif for injunction—Right to 
ase articles for worship—Maintainability of suit. 
—Plaintiff sued the defendants for an injuno- 
-tion restraining them from causing obstruction 
to the performance of pujah by the plaintiff in 
the temple, and prayed for a decree direOtiog 
the defendants to open the doors of the temple 
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locked by them. Beld that the plaintiff need 
not sue for possession under the circumstances 
of the case, because the plaintiff has only a 
right of access to the temple and to the use of 
articles kept therein for the purpose of perform¬ 
ing worship. The suit for permanent injuno- 
tiqn, therefore, would not be barred by his 
failure to claim possession. Vengan POOSABI 
V. Patchamuthu. 14 M. L. J. 290. [R., 33 
M. 452 = 20 M.L.J. 301 = 7 M.L.T.3H=5 Ind. 
Gas. 630.] 

(357) --S. 42—Dccfarafori/ suit—Conseqxien- 
tial relief—Injunction yiot to execute decree in 
foreign territory,—A. suit fora mere declaration 
that a certain decree has been collusively 
obtained is not barred by the provisions of s- 42, 
Specific Relief Act, when it is not necessary for 
the plaintiff, who is not bound by that decree, 
to seek to set it aside. No consequential relief 
can be asked for in the form of an order 
addressed to a foreign Court, or of an injunc¬ 
tion to a person not to execute a decree in a 
foreign territory. NARAYANA AIYAR v. 
ASTANASl. 4 M.L.J. 254. 

(358) —S. 42—Suit for declaration and in- 
junction—Further relief, omission to ask for ,— 
In a suit for a declaration that the plaintiffs 
and not the defendants were the trustees and 
managers of a pagoda, and for a perpetual 
injunction restraining the defendants from 
interfering with the plaintiffs in the manage¬ 
ment thereof, where it was found that the 
defendants were in possession of the temple 
jewels and other temple property, held that 
the plaintiffs were entitled to a further relief 
than a mere declaration of title, and thatibaving 
regard tos. 42 of the Specific Relief Act,the suit 
for a declaration could not lie. Held, further, 
that the plaint could not be sustained even 
in so far as it asked for an injunction, as 
injunction was not the appropriate remedy, 
and to grant to plaintiffs relief such as was 
asked for in the suit would be to allow them 
to obtain by a side wind the declaration which 
according to the law they were not entitled to 
have. Ramasawmi Aiyar v. ANNASAWUI 
AIYAR, 8 M.L.J. 124. 

(359)— S. 42— Declaratory decree—Consequen¬ 
tial relief — Injunction—Constructive posseswM, 
—Where defendants are in constructive posses¬ 
sion through tenants, and plaintiff desires to 
have constructive possession only, the utmost 
that the plaintiff can ask for. or obtain, against 
the defendants is a declaration of rights, bind¬ 
ing the defendants, coupled with an iojano- 
tioo preventing them from interfering with 
such rights.. Held, also, that the plaintiff is 
not bound to ask for actual physical possession 
from the tenants, and that there is no rule of 
law to compel a man to seek for all the relief 
that be is entitled to or might obtain it 
desired it, An injunction is a V oon.sequsnti^ 
relief” as contemplated by. s. 42 of the Speoi- 
' fio Relief Act. ParasrAM v. BHIMBHAI, 8 
Bom. L.R. 195. 

. (360)— S.-42—Su»f for a declaration and in'- 
junction—Maintainability of—Rlaintiff out of 



897 


THE ALL INDIA DIGEST. 


898 


Specific Relief Act (I oti9n)—contmwd. 
posmiion at tlie date of suit. — Where the 
plaiotifi himself admits that, at (he date of 
(he suit, he was out of possession, hU suit for 
a mere declaration and injunction is barred \tj 
s. 12 of the Specifio Relief Act. DeivasikA- 
MANI BHATTAR V. SUBBIAH BHATTAR, S U. 
L.T. 224. 

(361)—S. 42—Declaration of right—Conse^ 
quential relief—InjuTtction not asked for .— 
Where the defendant interferes with the plain* 
tifi’s right in building upon a piece of land on 
the ground that he (defendant) is a joint owner, 
the plaiotifi ie entitled to bring a suit for a 
declaration tbat he is the exoluaive owner 
and need not ask for an injunction to res* 
train the defendaac from interfering with 
hie right- SUNDAR Lal v. Ram GHU- 
i:.AU. 3 AL.J. 316 = A.W.N. 1906, 149. (15 
M 15, R ) 

(362i—5.42, proviso—Suit for declaraiion and 
confirmation of possession—Plaintiff not in pos- > 
session at date of suit—Possessionnotclaimed as ; 
consequential relief — Whether suit liable to \ 
dismissal—Grim. Pro- Code. s. 145—Order- 
Dispossession. —A prayer for confirmation of 
posaessioQ is a prayer for coosequential relief. 
(16 W. R. 95. 16 W. R. 213, 19 W. R. 18, 22 
W. R. 438, 16 B. L. R. 172, F.) A suit for 
declaration of title and for confirmation of 
possession is not barred by the proviso to s. 42 
of the Rpeoific Relief Act, simply because the 
plaiotifi was net in possession at the date of 
the suit, and instead of seeking recovery of 
possession, be oiaimod confirmation of posses¬ 
sion as a consequential relief. If it transpires 
tbat the plaintiff, as a matter of fact or of law, 
was not in possession at the date of the suit, 
the only objection which oan possibly be taken 
is that oonsequential relief, which the plaintiff 
may be really entitled to obtain, namely, re¬ 
covery of possession, is different (com the 
consequential relief which he has actually 
sought, namely oonfirmatioo of posBession. 
But it would be a meaningless teohnicality in 
this olass of oases to dismiss the suit or. the 
ground that (be relief wbiob the plaintiff is 
entitled to obtain is different from tbo relief 
he has actually sough*. (16 W. R. 27, 24 W. R. 
301. 25 W. R. 168,110 L. R. 443 and 451. 
Rel, on.) The proposition cannot be compre¬ 
hensively laid down that, in every case where 
an order under s. 146 of the Grim. Pro. Code 
has been made, the necessary consequence is 
the aotaal dispossession of the unsuccessful 
party. JHUMAMKABTI v. DEBU LALSINOR 
16 iBd. Cat. 898. 

(363)™*5. 42*—Suit for declaratory decree 
~-Con»equ 0 ntial relief—Cancellation of docu- 
ffienl-—The owner of pro(«rty coming into 
Court for a dsolaration of his title thereto on 
the ground of the defendant's having obtained 
a decree for sale on a mortgage of the eame 
property from a stranger and oausiog a procla¬ 
mation of tale thereof, ie not bound to ask fox 
oao^lafeioD of the mortgage or the decree 
shaMftti M a ooneeqnential relief. Qahoa 
Ohumu V. tapbbbbi PRASAO, 3| a. 601 
wti V.X 
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(364) —S- 42— Suit to establish tlie right to 
attach certain property—Civ. Pro. Code, s. 283 
—Consequential relief.— 283 of the Civ. Pro. 
Code sayg nothing about consequential relief. 
So, a suit brought under tbat section is not 
affected by the proviso to s. 42 of the Specific 
Relief Act. Kya GET v. BU Nwe, 4 B,L R. 
88 . 

(365) —5. 42— Declaratory decree — Further 
relief —The effect of the proviso to s. 42 of the 
Specific Relief Act is tbat the Court shall not 
m^ke a declaration ip the events specified iu 
the proviso, and not that the Court shall not 
grant the relief that is prayed. Sakharauv. 
COLLECTOR OF RATNAOIRI, 6 BofO, L.R, 121 
»28 B. 332. 

(366) -S- 42—Suif for declaration and tn- 

junclion-Declaration that a certain person is 
not plaintiff's son—Civ P>o. Code {Act V of 
1908), s. 9—Suit 0 / a nature—Suit for 

declaration —i/inor.s, sutfs against— Stay of suit 
—Practice and procedure.—Th& plaintiff sued 
for a declaration that the defendant No. 2 
was not bis son. and that be was n^t born 
to defendant No. 1 (wife of plaintiff), and 
for an iojunotion restraining defendant No. 1 
from proclaiming to the world that defendant 
No. 2 was plaintiff's son, and from claiming 
maintenance for him as such son. It w.is con¬ 
tended tbat the suit as framed would not lie: 
Held, tbat. having regard to the really serious 
nature of the questiou with which the plaintiff 
was faced as soon as the assertion was made 
that a son not admitted by him biid been born 
to bis wife, bis conteiitiou as to his right 
under s. 42 of the Specific Relief Act was per¬ 
fectly reasonable, ar?d the suit was, there¬ 
fore. one which fell within tbo purview of s. 42.• 
Held, further, tbat the Court of first instance 
in entertaining the suit bad exercised a proper 
discretion in the matter; for the plaintiff's own 
band bad been forced by the open assertion of 
a definite claim on behalf of the minor defend¬ 
ant, a claim which ths plaintiff was entitled 
to repel at a time when the material evi¬ 
dence was obtainable. The general power 
vested in the Courts in India under the Civ. 
Pro. Code to entertain all suits of civil nature, 
excepting suits of which cognizance is barred by 
any enaotment for (be time being in force, does 
not carry with it (be general power of making 
deularationa except in so far as such power is 
expressly conferred by statute. It ie not the 
practioeto stay siiita against infanta until they 
have attained full age. as it is generally oon- 
sidered that an infant's case can be sufficient* 
ly placed before the Court by a duly oonstituted 
guardian. Bai 8HBI VaktUBA v. AOABBINJI, 

12 Bom.L.R. 697 =34 B 676=7 lad. Caa. 948. 

(867)—5. i2—Declaratory suit—Omission (o 
seek further relief, token stick relief is posjibfe— 
Duty of Court — Amendment of plaint. —. 
Plaintiff sned to have out certa n trees on hts 
land, which bad been sold to defendant. The 
suit was oouobed in the form of a deolaratorr 
suit to the effect tbat the defendant was not 
entitled to keep the trees standing on the plain- 
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tifi’ji land, Theoriginal Court gave the plaintiff 
a declaratory decree to the above effect, with a 
direction that the defendant should cut the 
trees. The lower appellate Court dismissed the 
suit on the ground that the plaintiff, being able 
sock further relief, had omitted to claim it. 
IT'.l'i, by the Chief Court, that the lower appel¬ 
late Court should have directed the plaintiff to 
amend the plaint by asking for the further re¬ 
lief, viz . a permanent injunction to restrain the 
defendant to allow the trees to stand on his 
land and to cut them. HaZara SINGH v. 
Bishen Singh, 128 P.R. 1907. 

(368) —S. 42— Suit to set aside auction sale— 
Subsequent dispossession of plaintiff—‘Amend¬ 
ment of plaint, if necessary. —Where, after the 
plaintiff had instituted a suit to set aside an auc¬ 
tion sale in respect of p'^operty of which he was 
then in possession, the plaintiff was dispossessed 
by the auotion-purchasor. hiH that the plaint 
need not necessarily be amended into a suit for 
possession, and that tbo suit should not be 
dismissed for failing to make such amendment. 
Bam Adh.ar v. Ram Shankar, 26 A. 215 = 
A.W.N. 1903, 236. (A.W.N. 190d. 172. F.) 

(369) — iS. 42— Plaintiff losing possession two 
days after institution of Tiis suit for a declara¬ 
tion—Amendment of plaint—Grounds of appeal 
—Suit decided on a preliminary point. —Where 
a plaintiff has instituted a suit for a declaration 
and two days afterwards the defendants are 
put into possession under the decree to protect 
bis rights against which the plaintiff bas sued 
for a declaration : Held, that the plaintiff can¬ 
not be compelled to amend bis plaint so as to 
include iu it a prayer for possession. It is clear 
that when a suit has been decided on a preli¬ 
minary point, an appellant cannot be taken to 
have waived objections urged by him in the 
lower Court as to other points merely because 
he has not included those other points in his 
grounds of appeal. SUR.TAN SiNGH v. BALDEO 

Prasad, A. w. N. 

216.] 

(370) — 8. 42—Suif for declaration of title to 
hold lands free from payment of Government- 
revenue—Amendment of plaint by a prayer for 
injunction—Discretion of Courf.—Plaintiffs 
sued for a declaration that they were entitled to 
bold certain lands free from the payment of 
Government-revenue and other cesses. The 
defendant. Secretary of State, contended that 
the suit was not sustainable, under s. 42 
of the Specific Belief Act, no claim for any 
consequential relief having been pus forward. 

At a very late stage of the suit, the plaintiff 
applied for amondmeat of the plaint by 
adding a prayer foe injunction. This appli¬ 
cation was refused. Held, on appeal to she 
High Court, (1) that the suit, as brought, was 
unsustainable for want of a prayer for conse¬ 
quential relief and (2) that the prayer for 
amendment ought not to have been refused 
though it was late, seeing that the amendment 
asked for was a mere matter of form not affect¬ 
ing the merits of the claim or transforming the 
nature of the suit. The plaintiff should have 
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been allowed the ameod-iieat subject to hia 
paying the ccsts incurred by the other side up 
to date thereof. KaIiABHAI v. THE SECRE¬ 
TARY OP State for India, 29 B. 19. 

(371)—iS. Declaration, suit for, that a 

decree was fraudulent—Further relief—Court- 
fee how to be assessed — Plaint originally 
correctly framed—Subsequent amendment, defec¬ 
tive—Restoration by appellate Court —It is 
necessary for the plaintiff to ask not only for a 
declaration that a decree obtained against him 
was fraudulent, but also for a consequential 
relief, ut3.. either to have the fraudulent decree 
Set aside or to have a perpetual injunction 
granted to restrain the decree-holder from 
executing it. (26 C. 49, F.) A suit for a decla¬ 
ration that a decree obtained against the plain¬ 
tiff was fraudulent, with a consequential relief, 
should ordinarily be valued at the amount for 
which the decree sought to be set aside was 
obtained. (UC.W.N.705. F.) Where the plaint 
was originally correctly framed, but- by reason 
of an unfounded objection as to defioienoy of 
Court-fees taken by the defendant, the plaintiff 
withdrew his prayer for consequential relief, 
which resulted in the dismissal of the suit on 
the ground of its not being maintainable, the 
High Court in second appeal allowed the plaint 
to be amended and restored to its original form. 
THAKUR PROSAD 7. PUNKAL SINGH, 8 C.L.J. 
466. 

(372)— S. 42 —Dimilalion—Applicable to,— 
In the case of declaratory suits time does not 
commence to run until the right to sue accrues. 
Dattatkaya V. Ramchandra. 2 Bom. L.R. 
354-24 B 533. 

Cancellation of instrument— 
Limitation, —Where a landlord sues a tenant 
for the cinoellation of an instrument under 
which the latter purports to bold bis tenement, 
and I be recovery of the possession of the tene¬ 
ment is only put in as a consequential relief, 
the suit would come wiibin s. 39 or 42 of the 
Specific Relief Act, and the relevant article of 
the Limitation Act would be either Art. 91 or' 
120. RAJA RAMPAL SINGH V. BALBHADDAB, 

4 Bom. L.R. 832 = 25 A. 1=29 l.A. 203 =8 
C.W.H. 849=8 Sar. 340, P.C. 

(374)—S. 42— Suit for a declaratory decree— 
Limitatien— Suit to set aside an order of an offi¬ 
cer of Government—Unnecessary prayer—Act 
XV of 1877 {Limitation Act), sek- II, No. 14.— 
On the 3rd June. 1684, a Collector, in partition 
prooeediogs under the N.W.P. Land Revenae 
Act (XIX of 1873) included a temple within the 
defendant’s mahal. but ordered tbe plaintiff to 
contribute a certain sum yearly towards its 
expenses. On tbe 2nd June, 1887, the plain¬ 
tiff instituted a suit for a deolaration that tbe 
order was ultra vires, and passed without juris* 
diction. Held that the suit must be dismissed, 
as the case was not within s. 42 of tbe Speoifio 
Relief Act (I of 1877) since the Collector’s 
order did not impugn in any way the title of 
the plaintiff to any property. Held, that 
although tbe Oolleotor’s order was, ultra vires, 
and tbe suit to have it so declared wm Tvltolij 
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unoeceseary, stilt as the plaint ifi bad chosen to 
brmg it, art. 14, job. II of the Limitation Act 
(XV of 18771 must be applied to it. and the 
suit was barred bv limitation. Bijai MiSR v. 
GOBIND Gir, A.W.N, 1890, 195. 

(375) — S. 42—Parties — Defendant's tleath 
before the suit was instituled — Representaiwes 
— Punjab Land Revenue Act, 1887. s. 45 — 
Declaratory suM-^Limitation Act. 1877, second 
schedule, art. I'^O.—When the represen¬ 
tatives of a respondent wbo died before the 
suit was instituted against him were not made 
parties to the appeal the decision of tbe case 
would not bind them. Whore the Revenue 
authorities included land in dispute in the 
estate of tbe defendants without tbe knowledge 
of tbe pl-tintifi^, held, that a suit to obtain 
docUration of plaiotifi’s title to tbe land.on tbo 
allegation that tbe defendants are now taking 
advantage of tbe entry to endeavour to oust 
plaiutiQs from the land was maintaiuabla under 
3 . 42, Specific Relief Act, and s. 45, Punjab 
Laud Revenue Act. 1887. Held, further that 
art. r^O, scb. II, Limitation Act XV of 
1877 was applicable to the case. Natha 
Singh v. Sadiq ALI, 25 P.L.R. 1900 = 20 P. 
R. 1900. 

(376) —S. 42—Occupancp holding — Suit by 
presumptive heir during the lifetime of the 
tenant. —V applied to the Revenue Court for 
mutation of namos in favour of bis daughter, 
8 and hie daughter's son K, along with his 
own in respect of his occupancy holding. M 
contested the application on tbo ground that K 
was not tbe daughter's son. A compromise 
was efiected between V and M, wherein it was 
stated that M was joint in cultivation with V, 
and was eniillod to eucceod, and that K was 
not the heir, In a suit brought by K for a 
docioratioD that ho was the heir of V, held, 
that K, aa daughter’s son or the nearest colla¬ 
teral male relative wbo was ebaring in the 
cultivation of tbe occupancy bolding with tbo 
recorded tenant V. was a person entitled to a 
legal chaiaotec within the meaning of s. 42 of 
the Specific Relief Act, and that tbe dispute 
belween K and M was a fit subject for a deoU- 
ratioD under that section even during the life¬ 
time of V. Hohendra Misra V. Kedar 
Pande, 9 A.L.J. 788 = 14 Ind. Cat. 746, 

(377)— 8. 42— Claim of private right by 
plaintiff over land^Claim of public tight by 
defendants ^ Cause of actum — Crim. Pro. 
Cod^i t. 183 — Parlies — Persons claiming 
public right are alone necessary parties —Ciu. 
Pro. Code {Act XIV of 1892). s. 30 — 
Irregularity in not recording formal order.— 
'Where the plaintiff olaima a private right upon 
a certain laud, over whiob a publio right of 
way isolaimed by tbe defendants, who initiat¬ 
ed proceedings under e. 183, Crim. Pro. Code, 
and there baa been an order by tbe Magistrate 
upon tbe plaintiff to remove certain structure 
whioh the Magistrate found to be an obstroo- 
4ion upou the alleged public right of way : 
Bold, that, M a olood bad been throwo apon 
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his title by the pi'oceodings under s. 133, Crim. 
Pro. Code, the plainttfi had a cau^e of action 
to bring a suit for declaration of hie litle: 
Held, also, that the plaintiff had a right to 
bring the suit against the defendants alone, 
without impleading any o^ber member of the 
public. Where Doticos under s SO of tbe Civ. 
Pro. Code, 1882. were issued one year bof.r- the 
trial, mentioning tho defend.^n's a >.{ ;,:bcr 
re^dents of the neighbouring villages, aod tlio 
defendants put iawritlen statement .itier tho 
service of tbo notici *?. and adducr'd evidence 
in support of the publio right »[ v.ny, the 
notices must be oonsidernd to be eleCnito enough, 
and tbo simple fact that partivubir pci.-iun was 
not directed, by an express nidot cl the Court 
before tbo trial, as aui,hori/;<l to del^ncl tbe 
suit, did not affect tho ivsiilt d'f the laso. 

Sheik Ekhar aci v. anu i\Ian,ihi, o Ind. 
Cae. 46. (21 C. l.'r'O. 29 C. 100, F.; 17 C. ■ 

<J06. R.) 

(378) —6'. 42—Ciu. Pro. Code, 1P82, s. 678. 
—Eveu if tbo pluiotifi had ground fc coming 
into Court under s. 42 of tho Specific Relief 
Act for a declaratory decteo. yet. when such a 
suit had actually been entoctained an j disposed 
of on tho merits and had resulted uj-i decree 
which is sound on tbe merits, tbo appellate 
Court ought not to interfere with such a drerco, 
for, ©von if there had been an irrogiilitrily in 
the original Court entertaining the s-uit. such 
irregularity would bo covered by s. .078 Civ. 
Pro. Code. POIIKAR Das v. Ram I’icasad, A. 
W N. 1887. 231. (8 A. .305. R \ 

(379) —S. 42.—Declaratory dcorcc uf titlo to 
ownership of J.and refused where ihcro was 
break in possession for about tvveuty years bo- 
fore tbe annexatioM of Upper P.u-ma. JlAlJNO 
Chav. M.AUNGPkGYI, U.B.R 1897—ISOl, 
Yol. II. 954. 

(380) —S. 42— Voluntary conveyance bit debtor 
—Suit to impeach convey ince as /randuleul and 
void—Mere creditor without decree not competent 
to sue-■ Declaratory decree. — \ mere cred'tor, who 
has uot obtained a decree fur bis debt, cincot 
8UO to impeach, at. bc-ing fraudulent and void, 
a voluntary conveyaoco by his debtor, first 
because be is not competent to claim a declura- 
tioo under s. 42 of tbe Specific Relief Act, 
until be has a decree for bis debt, and secondly 
because beforo that decree is made, tho only 
relief that could bo sought by him is tbe relief 
aflorded by a declarat-ry de^r.'ie. N.VTHA 
SINOA V. OUHBAKSH Sh'^UH, 10 P R. 1882. (86 
P R. 1879, R.) 

(381) — S. 42 — Declaration — Po'iscssion — 
—Order un<iera.59. Land Registration. Act, VII 
(R.C.) of 1876 —£J^ec(.—Tho effect of an ordec 
ouder s. 59 of the Land Registration Act is 
stated in s. C2 of that Act to be “ that o( eet- 
(liog tbe aotual poaee^'sion.'’—When tbe plain¬ 
tiff who is admittedly out of possession in 
ooQsequence of an order under tbo Land Regis¬ 
tration Act, has not sued to recover possession, 
but has asked'a^erely for a declaratory 'decree^ 
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bis suit ii biF'ad uader s. 42 of the Speoifio 
Relief Aot. T'aa proviso to that eeobion olearlj 
slates tbit DO Court shall make an 7 suoh 
deela-ation when the pUiotiS, being able to 
seek other relief than a mere declacatioa of 
title, omits to do so- Rabl MUNDUB v. 
JANk: PRRRfiAD, 12 C L.R. 139. [F., 26 C. 
845=4 O.W.N. 162.] 

(3821—S. Government order cancelling 

separate regislrntion--Suit for declaring illegality 
—Suit for cancellaiion of a Government order-^ 
Parties—Grantee of portion of estate —Suise- 
quent separate registration—Amount of peish- 
cush payable —A plaint praying for a declaratory 
decree that an ordsr of Goverament oancelling 
the separate registration of portion of an estate, 
but without seeking oousequential relief, is not 
bad under s. 42 of tbe Speoifio Relief Aot. It 
is a suit asking that an not dono in contraven¬ 
tion of a statute is void, aud the Specific Relief 
Aot does n'lt apply to it. Even supposing 
that the Aot applied, no further relief need be 
asked since it would be tbeduty of the Collector, 
wbon the decree is passed deolaring the Govern¬ 
ment order illegal, to make suoh alterations in 
the regist-ers as are consequent on the decree. 
[R., 23 M. 385, 17 M.L-J. 423 ] In a suit 
framed as ibove, the simindac of the estate, of 
a portion of which separate rogiatration is 
sought, or bis lessees are not neco*«sary parties. 
Where the grant of a village forming part cf a 
xamindari was made on the oondition that the 
grantee was to pay every year to the Circtr as 
peisheusb Ks. 3,500, and the village was 
subsequently separately registered, held that 
Rs. 3,500 was fixed provisionally to covbc the 
portion of G'wernmont revenue attributable to 
that vill.age and that, after separation, the 
grantee should pay direct to the Oolleotor only 
the burdens fixed as properly incident to that 

village, ROBERT FiscHKB V. Secretary 

OF STATE FOR INDIA IN COONCIL. 22 M. 270, 
P.O.=26 I A. 16-»3 C.W.N. 161=7 Sar. 459. 

(3831—S. 42 — Declaratory relief sojight 
against t^fnani —Possmton. prayer for — Under¬ 
proprielary rights, acquisition by prescriptionof- 
Second appeal, stew plea^ first taken in.—The 
plaintifi-i’ suit against J for arrears of rent 
having failed, they sued him in the Civil Court 
for a declaration that be had no proprietary or 
under-proprietary right in the land in dispute. 

J alleged that bo was not in poaeeseion of the 
land and that it was in (he possession of H and 
0. who were made defendants. They pleaded 
that the laud bad been in their possession as 
zamindacs from tbo time of native rule. The 
Court o' first instao'^e deoreed the suit and 
granted the deolacatioa prayed lor, and the 
Court of first appeal dismissed the defendant's 
appeal. In second appeal it ^as oontebded by 
the defendant that the proviso to e. 42, Speoifio 
Belief Aot, barred the deoUratioa given by the 
Court of first instande tnasmubb is ihe plain¬ 
tiffs could have sued for possession ci the'land 
and not merely for deolacatory relief. This 

5 lea was not taken in the memoranddm of 
ppeat. ffeM, that as the suit wat'6'il^hally' 
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brought, the plaintiffs inasmnoh as they alla<- 
ged that J was a tenant, oould not have claim¬ 
ed possession. When H and C were joined as 
defendants they did not plead in the lower 
Courts that the plaintiffs should sue for pos¬ 
session of the land, and it was too late to take 
sQcb a plea in second appeal. Held further. 
Chat, if the defendants, as they oonteoded, bad 
been in possession of the land for 12 years, 
claiming to be the underpropcietors of the 
same, and adversely to the plaintiffs, the plain¬ 
tiffs would not be entitled to the declaration 
granted inasmuch as the defendants would 
have acquired under-proprietarv rights by 
prescription. HarnanDAN v. Raha BHUF" 
INDAR BIKHRA&I SINGH, 4 0 C, 207. 

(384)—S. 42—S«if to declare that plainti^$_ 
are not bound to make certain payments. —A suit 
will lie to declare that the plaintiffs are not 
liable to pay mahsal or batai which the defend¬ 
ant alleged he had a right to levy and enforce 
bis claim. S. Bah.ADUR KHAN v. JlWAN, 27' 
P.R. 1899. 

(335)—S. i2—Defendant entitled to posses¬ 
sion but riot in actual possession - Suit for declar¬ 
ation-Maintainability—Operation ofs- 42 ns bar 
to suit-Requisites. —Where, though the defend- 
ant was entitled to obtain possession of cer¬ 
tain Chatram properties under a decree of the 
High Court, he was not at the date of the suit 
in actual possession of the same, Held that 
it oaunot be contended that a suit by the plaia- 
tiS for a mere declaration of his right will not 
lie. In order that a suit oan be held to be 
unmaintainable'by the application of s. 42 of 
the Speoifio Relief Aot, it must be shown that 
the defendant was in possession and as against 
him the plaintiff oould have obtained au order 
for delivery of possession. MalaiyA PILLAI 
V. TIRUMALAPERUMAL PlLDAl, lO M.L.Ti 
277. (28 0. 845, 28 M. 338, R.) 

1 1(386)—S. 42—Suif for mere declaration— 
Scramble for posijsston and no effective ouster of 
plaintiff —Swbsisfance Znani granted by eemin- 
dar jointly to plaintiff's and defendant’s ances¬ 
tors—Such Inam not limited to lineal male des¬ 
cendants—B.S 0- 57, whether applicable-Effect 
of that ewder.—Plaintiff' sued for a deoJatation 
of his title to a half share in the Mokhasa village 
of B. which had been jointly granted by the 
zemindar of Nuzid as a subsistehce grant to the 
aooastors of the plaintiff’s and defendant’s 
families. The Distriot Judge dedreed his claim- 
The defendants appealed. They oontendedt 
(1) that the village being an nuenfranohisM 
subsistence Inamt it oould only pass to the 
direct lineal mala heirs of the last holder; aim 
the plaintiff being an adopted son, canneit 
inherit it; and that it passed by survivorslup 
to the defendants, the representatives of ths 
other grantee. And relianoe was 
BoaTd’'s Standing Order No. 67 1 w *^ 
most of the tenants having attorned to the de- 
feodaUta and executed mudhilikde to them, 
they shoald be taken to be In nxelnsive posses^ 
Sion of the .yllliaa. and' the plMntM’S 
■for “inere deolaMtion is not maintainahie. 
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in tbo absence of the oiigioal loam 
grant, it cannct be assumed that it ceased to 
have operation so far as the plaintifl’s family 
was concerned, on the death of hie adoptive 
father; (2) that B,8-0. 57 does not apply to this 
case, as the reversionary right belonged to the 
zemindar and not the Government; (3i that, 
even if it does apply, it only gives the Govern¬ 
ment the,right to resume it and does not treat 
the grant as lapsing, though the Government 
does not choose to exercise its right: ( 4 ) as 
it is not proved that tbedefeodants had collected 
more than their share of the rents of the village, 
thera was no effective ouster of the plaintiff! 
bat only a scramble for poisassion ; and there¬ 
fore the plaintiff’s suit for mere declaration is 
maintainable. BOYANAPaLLi VENUGOPAla 
EOW GaBU v. POTHAPALLl VENKATA 

Narasimha row Garu. 2 M W.N. 19U. 
384. (16 M- 307. R.) 

(3871—8. 42—See ACT XXllI OF 1871. ss. 4 
to 6. 2 0.0, 87. 

(3081—8. 42-5eeU.P. ACT XII OF 1881. 
e.7, A.W.N. 1893. 177. 

(3a9)-8. 42—6'ee U.P. ACT XXII OP 188G. 
es. 6, 108, ol. (41, 8 O.C. 118. 

(390)—8. 42—Maintainability of suit in Civil 
Court for declaration chat plaintiff is entitled 
to get from hie co-sharer the amount due from 
bim» OD account of the arrears of reveoue^See 
U.P. ACT XXII OP 1886. s. 108, 9 O.C. 232. 

(3911—s. 42—See Bbnami Transaction- 
General. 21 M. 231. 

(.392)—8. 42—See CAUSE OP ACTION. 20 P. 
R. 1900. 

* 

(3931—8. 42—See CiV. Pro. CODE, 1908, 

8. 11, 0. II, t. 2. 4 A. 26J, F.B. 

(394)—8. 42—8uit for declaration of right to 
ofhce of Dbcrmaftarftt—No prayer for posses, 
sjon of temple lands-Tenants willing to pay 

suit—See ClV. Pro CODE, 
1908, e. 92, 10 M.L.T. 386 = 21 M.L.J. 982. 

(398)-S. 42—See ClV. Pro. Code, laofl, 
0. I. E. 8(1), 8 0.0. 851. 

(396)—8. 42—No denial of legal charaotor— 
No ooneeqaential relief - Maintiauahility of 
BUH—Whether ft. 42 o jotrole b, 639, Civ, Pro. 
Code—S« OlV. Pro. Code, 1808, 0 I r fi 
(1), B8. 92, 98, 7 M.O.T. 46-6 Ind. Cas. 515. 

(307)—8. 42—Suit for specific performance of 
conttaot ol sale, based upon award of arbitra¬ 
tors Subseqaent suit foe possession, maintain¬ 
ability of -See Olv. Pro. CODE, 1908, 0 II 
r. 2, soh. II. r. 20. 4 N.L.R. 14. 

(398)—8. 42—Diflereooe between s. 208. Civ. 
Pro. Code (1692> and—Grant of declaratory 
decree—Interference with disoretioo of Gonrt— 
Ass OlV. Pro. Code. 1908. 0. XXl, rr. 16. 52, 
68, 60. 68. 8 Ind. Gas. 608. 

(8^)—$. 62— Sss OlV. Pro. Code, lOOS. 
0. XZI, rr. 60. 61, 63, 24 M. 20. 
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(4001—S. 42—Sail under s. 283, Civ. Pro. 
Code, maintainability of, when no furtbsr relief 
is asked for—5« ClV. PRO. CODE, 1908. 
0. XXr, r. 63. 29 M. 151. 

(401) —8. 42—Sre CiV. Pro. Code. J908, 
O XXI. r. 63, 111 P R. 1900, L 8.R. 1S93— 
1900. 481. 

(402) —S. 42—See Court Fees Act, iS70. 
8 . 7, ols. (vi) (c) and (viii). e. 12 (ii) ; art. 17, 
cl. (1) of sch. II. U.B R. 1897—1001. Vol. II, 
385. 

(403) —S. 42—Suit for declaration that plaint¬ 
iffs are the real dccrce-boJdcrs of tbc decree 
obtained by defendeot and that the decree 
should be transferred to them- Consequential 
relief—Court fee—Amendment of plaint—See 
Court fees act, 1870. sch. I. art. 17, 47 P. 
L.R. 1911 = 1 P.R. 1911=22 P.W-R. 1911 = 9 
Ind. Cas. 673. 

(404) —8. 42—Suit by re vorsionnrs for posseft* 
sioD—Uocertainty of svidow's clc•a^h—Oom^ 
potency of Couct to pass declaratory decree—See 
CU.STO.MS—PUN.JAli— alienation, L P.W.R. 
1910=5 Ind. Cas. 587, 

(405) —8. 42—Suit for declaratio" of title — 
Property in poseession of tenants—R-.ceipt of 
rent not proved—Maintainability oft-uit —See 

Customs—P uNj.'.u—I nheritance, 5 P.R. 

1908 = 29 P.W.R. 1908 = 99 P.L.R. lUOS. 

(406) —8 i2—8fe CUSTOMS— PUN.I.IU— 
INHERITANCE, 14 P.L.R. 1900. 72 P.R, 1906 
= 108 P.L.R, 1907. 

(407) —8. 42-Suit by daughter's son fora 
declaration that a gilt fcya^Hiodu widow to 
her daughters, and sale by one daughter to 
another, aro void bevend widow’s lifetime—A ’m 
Hindu Law—alienation, 4 A.LJ. 677 = 
A.W.N. 1907, 269. 

(408) —8. 42—Seg KINDU LAW—JOINT 
Family, llBom. L.R. 606 = 3 Inu Cas. 287. 

(109)—S. 42—Discretion of Courts —See 
Hindu Law—partition, 3 ind. Cas. 234. 

(410) —8. 42—Defendant not in poss'-ssion— 
Plaintiff oaanot claim poesceeion as '‘further 
relief’—Srs Hindu Law—Partition, 5 led. 
Cas. 343 = 7 M.L.T. 253 = 20 M L.J. 709. 

(411) —8. 42—See Hindu Law-Revf.r- 
810NBRS, 8 O C. 21, 

(412) —S. 42-8uit by more remote rever* 
siooer whpn oe^rcr reversioner bIiv©-' See 

Hindu Law — Reversioners. 32 C. G2 = 
9C.W. N. 25. 

(413) —8. 42—8uit by prcEump^ive rever* 
sioner against widow fur injunction against 

waate and alUpatioo—See Hindu Law— 
Reversioners, 2 a.lj. e4 = AW.N. i 905 , 

6-27 A. 406. 

(414) —a. 42—See Hindu Law—Will. 26 
U.604. 26 U. 863 = 16 M.L.J. 299, 8 Ind. Oas. 
517. 
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I-115J —S. 42—See INJUNCTION-GENERA!., 
5 Rom. L.R. 195. 

(41.6) —S. 42—Declaratory deerpe—Negative 
clcclaratioo—Declacalion of coiitiagcot right— 
See Jurisdiction—Genera!.,. 12C. W. N. 
777 = 80.L.J. 1 =4 M L.T. 27 = 35 C. 777. 

(417) —S. 42—Sec Jurisdiction of Civil 
Courts, 3M.L.T. 309, P.L R. 1900. p. 541. 

(418) —8., 42—See LEASli —GENERAL, 6 A. 
L.J. 177 = 31 A. 271 = 2 lud. Casi. 209. 

(419) —S. 42—See LIMITATION ACT, 1908, 
8. 14, 1 0 C. 27-2. 

(420) -S. 42—See LIMITATION ACT. 190B. 
arts. 118, 119 and 144. 26 M. 291= 13 M LJ. 
27. 

(421) —S. 42—Suit for declataiion of title to 
immoveable properly—Applicability of Limita¬ 
tion Act to RUf-h a suit—See LIMITATION ACT, 
1909, arts, 120. 144, IC.L.J. 7-3. 

(422) —s. 42 —Sec Mortgage—GENERAL, 
A.W.N. 1694, 205. 

(423) —8. 42—Suit by sub-mortgagee for a 
declaratiou that a declaration bold by the 
mortfi.TReo b.vd been satiefitid—See MORTGAGE 

—Miscellaneous, 2 a.L.J. 609. 

(424) —S. 42—Altering prayer of plaint—Suit 
for declaratory decree-See MUTATION OP 

Names IN Revenue Register of hold¬ 
ings, 2 L.U.R. 243. 

(425) —S. 42—Declaratory suit—Civ. Pro. 
Oode, 1882, s. 54. amendmeut of plaint by 
adding prayer for cousequential relief—See 
PLAINT—amendment OB' PLAINT, 9 B. 355. 

(426) —S. for deerco declaratory of 

title without prayer for consequential relief— 
Relief by way ol injunction not sought—Efieot 
—Civ. Pro. Cede, 1882, a. 424, notice under— 

See PuiJLic Officer. 14 3 395 . 

• (427)—8, 42—Suit for declaration as to 

membership of tarwad—Suit instituted in 
eubordiuate Court — Prior suit in Munsif’a 
Court—Viiluatioo of suit to avc'id jurisdiotion— 
Maiutainability of euit-See RES JUDICATA— 
COMPETENCY OP COURT, 24 M. 275. 

(426)—S. 42—Declaration of reversionary 
interest—Protection of present inierestof plaint* 
ill—Maintainability of suit—See RES JUDICA¬ 
TA — MISCELLANEOUS. 11 C.L.J. 623=6 
Ind. Cas. 301. 

(429) —S- 42—See RIGHT OP SUIT—SALE 
IN Execution of Decree, 7 A. 6S3 = a.W. 
N. 1885, 124. 

(430) —S. 42—Suit to eject trustee —Popsea- 
eioD — Valuation for jurisdiction — Specific 
Relief Act, a. 42—See VALUATION OF SUITS. 

8 M. 516. 

(431) —s. 42—See WILL—MISCELLANEOUS, 
15 B. 697. 

(432) —S. 42, proviso— Not applicable to suits 
fiMder . 1 : 283, Oiv. Pro. Co^, 1882.—The 
proviso to s. 42. Specific Relief Act, baa no 
application to suits instituted under s. 263, 
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Civ. Pro. Code, 1882. SAHIB DIAL v. LAJPAT 
Rai, 10 P.R. 1912. (29 M 151. 14 M. 23, 51 
P.R. 1897, F.B., F.; 16 M. 140, N.F.) 

(433) —S. 42, proviso—Civ. Pro. Code, s. 278- 
—Suit for declaration of title to attached pro¬ 
perty—No application for removal of attachment 
under s- 278, Ctv. Pro. Code—Suit not barred— 
The object of the proviso to a. 42 of the Act is to 
prevent a plaintifi Irom getting a declaration in 
one suit, and oonacM^uential relief afterwards in 
another. In a suit which was merely for a 
deolaratir'n that certain land attached and sold 
in execution of a decree at tbe instance of tbe- 
defendanb was the property of the plaintifi and 
not liable to attachment, it was found that no 
application for removal of attachment had been, 
made under 8. 278, Civ Pro. Code. Reid, the 
proviso to a. 42 of the Act did not apply to tbe 
suit. P. L. A. N. allaqappa CHBTTY V. 
NAZAMATALI Oaowdhry. 4 L.B R. 263. (1 

L. B.R. 1, 4 L B.R. 88, 4 L.B.B, 75, R.) 

(434) —S 42, proviso—‘Able to seek iurther 
relief' — Land tu possesjion of defendant's tenant. 
—Plaintiff suing for mere d claration —Afoin- 
iatnabiitip,—The fact that the land in dispute 
is in possession of tbe tenants, who apparently 
bold under tbe defeudant, in no way entitles 
tbe plaintifi, who is out of possession, to bring 
a declaratory suit. He certainly is able to seek 
further relief than a mere declaration of title 
within the purview of s. 42, Act I of 1877. 
ABDUL OHAFUR V. MUSSAMMAT MBHAR- 
UN NI83A, 101 P R. 1909 = 4 Ind. Cas, 856. (28 

M. 604, F.\ 16 M. 307, D.) 

(435) —5. 42, proviso—One plaintiff out of 
possession — Other plaintiff in possession in 
defendant's right—Declaratory suit-Second suit 
for possession.-*-Where, out of two plainiifls 
to a suit for declaration of title, it appiared 
that one was not in possession of tbe property 
claimed, and the other was in possession but in 
tbo right of tbe defendant who had previously 
been in possession, held, that the suit was 
barred by the express provision of s. 42, Specific 
Relief Act, and ought to be dismissed. But 
the dismissal of this suit would not affect the 
right of these plaintiffs, if they were entitled to 
possession, from instiiuting and msiDtainioga 
suit for possession. AICBAB KHAN v. TUBABAN, 

S A.L.J. 640. 

(436) —S- 42, proviso—Suit for declaratory 
decree. —The proviso to s. 42 of the Speoifio 
Relief Aot forbids tbe giving pf a mere decls* 
ratory decree where the plaintiff being able to 
seek further relief omits to do so. Where a 
plaintiff being able to sue for an injunotion, 
omits Co do so, the Court cannot grant a mero 
declaration of title. As the suit was fram^ in 
this case, it wasa land suit within the definition 
of the term “land suit ” in s. 2 of the Lower 
Burma Courts Aot, because a suit in which a 
right to and interest in tbe standing crops on 
the land was claimed, is a “ land suit ” for tho- 
purposes of s- 2, Lower Burma Courts Act. 
Ma Dun V. MA Pau, 2 L.B.R. 124. [D» 
L.B.R. 1907—1908, 88 ; R., L.B-R. 1908— 
1906, 90.] 
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(437) —S. 42, /ii. (e}—Suii /or possession 
utuUr wiH— tFi/J found invalid—Suit for 
declaration of reversionary heirship - Where the 
plaintifi eeeks for posseBsion and establishment 
of his title from a Hindu widow on the ground 
of being the heir of the deceased under his will, 
and the will is held to be not genuine, be can¬ 
not obtain in that suit a declaration under the 
terms of ill. (e) to a. 42, Specific Relief 
Act. 1877 ; as such relief is not asked for in the 
plaint. Balbhaddarv. SURTI, A W.N. 1881. 
93. 

(438) —8. 42, ill. (<’) —Existence of presump¬ 
tive reversioners—Right of contingent and 
mote remote reversioners to sue—HINDU 

Law—Reversioners, 28 M 57 = 14 M.L j. 
209. 

(439) — S, 42, ills, (e) and (f), Scope of—Pre¬ 

sumptive teversionary heir enttlled after widow's 
death —Suit to set aside the 7oill of last male 
owner.—A presumptive reversionary heir, en¬ 
titled to inherit after the death of the widow of 
the last male owner, is entitled to sue for 
declaration that an alleged will, under 
which other persona claimed the property 
aa devisees, was made nnder undue influence 
and coercion, and is, therefore, invalid as 
against his reversionary right. The right of 
the presumptive reveratnner to sue lor decla¬ 
ration under 9 . 42 of the Act, is not confined 
to the case of transactions by the widow herself, 
as are referred to in ills, (r) and (/) to the 
section ; nor is such a reversioner bound to 
show collusion, acquiescence or Iticbes on the 
part of the widow, before be is allowed to 
institute the suit. PUTTANNA KESHAVA 

BHATTAv. RAMAKRISHNA SASTRI SO M. 199 
=17H.L.J.374 (6.0 764. P.C.. D.)[R . 3 Ind. 
Cas. 178 = 10 O.L.J. 263.] 

(4401—8. 42—Sea Nos. 109, 110, 253 to 257, 

supra. 

(441) Ss. 42, 39— for declaration of in- 
VaMxty of alienation of waqf property—No 
relief to set aside deed or the decree far possession 
tn favour of alienees—No bar under proviso to 
s. 42—Nature 0 / relief under s- 39—Mahant of 
religious endowment—Nature of his power ,—A, 
claiming to be in possession, brought a suit for 
a declaration that a sale by defendant No. I in 
favour of defendanta Nos. 2 and 8, of cer¬ 
tain wagf property, was illegal, and that the 
decree for poseessioD of the said property passed 
in favour of defendants Nos 2 and 3 on the 
strength of the said sale should have no effect on 
the property sold. Beld, that, even if the plaint- 
iff ooold have brought a suit under 9 . 39 of the 
fipeciflo Belief Act for osnoellation of the deed 
of sale, he was not bound to do so, and that the 
present suit for a mere declaration without any 
ooDsequential relief lay. (IS M. 394, F.) The 
proviso to s. 49, Bpecifle Relief Aot, was only 
applicable for such relief as was appropriate and 
ooDsequent on the right asserted. The relief 
nnder s, 89 would be a species of auxiliary 
filiaf. and not such further relief as is contem¬ 
plated by the proviso to e. 42 aforesaid. Beld 


Specific Relief Act (I of 1S77)—continued. 

also, that, as regards the setting aside of the 
decree for posBeesion in favour of defendants 
Nos. 2 and 3, the plaintiff who was no parfy to 
it can regard it as a nullity, and that there was 
DO necessity for him to gei it set aside specifi¬ 
cally when be was no party to it. Tho powers 
of a Mahant of a religious institution in matters 
of alienation of the endowment property are 
analogous to those of a Hindu widow. AJJIN 
Grand v. Sant Murli Dhar. 18 P.R. I9i3 
= 19 Ind Cas 211=211 P L.R. 1913 = 151 P. 
W R. 1913. (3 P.R. 1902. F.) 

f442l— Ss. 42, 45—Alunicipolity—Election— 
Omissiot, of a candidate's name from the cotidt- 
dates' list prepared by the Eeceiving OOlcer — 
Suit for declaiaiicn and hijunclion. — A Receiv¬ 
ing Officer, apponted by the Collector under 
tbo Election Rules, refused to accept the nomina¬ 
tion paper of the plaintiff, a candidate at a by- 
clection for a councillorship of the Surat City 
Municipality : and the list of candidates that 
was published omitted plaintiff's name from it. 
Tbe plaintiff thereupon sued the Municipality 
for a declaration that he was eniilled to coma 
forward as a candidate and for an injunction 
to prevent the Municipaljiy from carrying 
on tbe by-electioa without accepting plaintiff 
as a candidate: Held, (1} tbat tbe suit for 
declaration failed since the Municipality nei¬ 
ther denied nor was intere.sted to deny the 
character or right which tbe plaintiff sought to 
establish. It was tho Receiving Officer tbat 
was concorned with the question and over him 
tbe Munioip-lity bad DO conicol ; (2) tbat tbe 
claim lor injunctico too could not be sustained, 
since tbe Municipality had done no wrong and 
was threatening to do no wrong ; it only propos¬ 
ed to proceed in accordance with the Act and 
the Rules so far as they related to it. BURAT 
Municipality v. Chunilal, 8 Bom. L. R. 
209 = 30 B 409. 

(443;— 8p. 42,54—Declaration—Meaniog of 
“ property ’’—Right t«: Birt—5_pes saccesstonts 
- Injunction when can be claimed—See CiV. 
PRO. CODE. 1908, ss. 2 (2). 115, 216 P. L. R. 
1911. 

(444) —83.42, 54—See INJUNCTION—SPECI¬ 
AL Cases, 22 M. 189. 

(445) —S. 45—Scope of section. —The condi- 
tione set forth in s 45 of tbe Specific Relief Act, 
1877, are cumulative. RCSTOM v. KENNEDY, 4 
Bom. L R. C.A. 1 = 26 B. 398. 

(446) —5. 46— Scope of Section—Procedure- 
Companies Act yi of 1682, s. 58.—When there 
was a remedy both specific, adequate and 
appropriate under s. 58 of tbe Companies’ Act, 
tbe plaintiff cannot invoke the provisions of 
Ch. vm of tbe Speoifio Relief Act for tbe 
enforcement of public duties. Ex parte B. 
Gilbert ; In the matter of the BOMBAY PlBE 
INSURANCE Co., LTD., 16 B. 898. 

(447) —5. 45.—Enforcement of public duties 
-—Public servant—Bigh Court. —The Commia- 
sioner of Police at Bombay, acting under a. 28 
of the Bombay City Police Act, 1902, issued a 
notioe upon tbe applicants requiring them to 
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vacate the premises occupied by them, aod 
iotimatiug that “ failure to comply with this 
nonce will render you liable to punishment 
under s. 129” of the Act. The applicants 
applied to the High Court, under 8. 45 of the 
Speci6o Relief Act, 1877, for a rule against the 
Commissioner of Police to show oause why the 
notice should not be cancelled and why he 
should not be restrained from carrying the same 
into effjot: Held, that the cancellation of the 
notice or the non-enforcing of it is an act 
clearly incumbent by law upon the Commis* 
sioner of Police, so aa to bring it within s. 45 
(6) of the Specific Relief act, 1877. In re 
Tarabai, 7 Bom. L R. 161. 

(448) —S. 45— Enforcement of public duties— 
Public servants—Htgh Court —” Personal right" 
— Interpretation—Act XLV111 o/ 1860, ss. 11 , 
12— Commissioner of Police—Licenses — Discre¬ 
tion in granting hcenses— Eattng house. —A 
person purchased the business and stock in 
trade of an eating house which was carried on 
under a license granted by the Commissioner 
of Police, Bombay, under Act XLVIII of 1880. 
Subsequent to bis purchase, be applied to the 
Commissioner of Police for a transfer of the 
license to bis name. This leave was refused. 
He, thereupon, applied to the High Court, 
under 6. 45 of the Specific Relief Act, (or an 
order directing the Commissiouer to grant a- 
lioense to him : Held, that no order could be 
made under s. 45 of the Specific Relief Act, as 
the Commissioner of Police, had, under ss. 11 
and 12 of Act XLVIII of 1860, a di'tcretion in 
the matter of granting licenses. The five 
condiiiuns mentioned in-s. 45, Specific Belief 
Aot, arfl not disjunctive, the effect of which is 
that It auy one of them is not complied with 
the section caunot be put into operation. The 
words “pecaooal right" in e. 45 (a) of the 
Speoifio Relief Aut, are intended to cover rights 
in rem such as every human being in a 
civilized society possesses independently of any 
act of bis own. In re RUSTOM, 3 Bora. L.R. 
663. 

(449) —S. 45— Calcutta Municipal Act (III of 
1899, B.C,), ss, 88, 556 ~ Agreement for lease — 
Contract—Calling of lenders when Obligatory- 
Covenant in lease relating to the tenement— 
Mandamus — Matters of discretion. — Under 
8. 556 of the Calcutta Municipal Aor, 1899, the 
Corporation of Calcutta baa the power to lease 
any property vested in them on auy terms they 
think fit, without calling for any tenders in that 
behalf. Although a covenant in or in respect of 
a lease is a contract, yet, if the same relate to 
the demised premises and be not independent of 
them, then, in that case, the contract in the 
covenant does not come within the meaning of 
e, 88 of the Calcutta Municipal Aot so as to 
make it obligatory upon the Corporation to call 
for tenders. In the matter of JOQENDRA NATH 
MUEHUTI, 13 C.W.N. 129=36 C. 276 = 1 lod. 
Cas. 968. [R., 13 C.W.N. 740.] 

(450) —8. 45—See BEN. ACT II OF 1888, 

9, 19, 21 to 23, 31, 23 0. 717. 
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(451) —S. 45—See BEN, ACT 11 OP 1888* 
ss. 14, 24, 31,19 C. 192. 

(452) —S. 45—Application to High Court to 
require a publio officer to do a specific aot—See 
Bom. ACT III OF 1888, BS. 33. 34, 12 Bom. L. 
R. 737 = 34 B. 669. 

(453) — S. 45—Mandamus, issue of— S€€ 
Mad. act I OP 1902, ss. 3, 23, 48, 7 M.L.T. 
73 = 5 lod. Cas. 740. 

(454) — S. 45 and proviso (c) —Mandamus, 
issue of, by Sigh Court against public officer 
for non performance of statutory duty-Elec- 
lion roll, preparation of—Calcutta Municipal 
Act {B.C. Ill of 1399), sch. IV, r. 8—Time, 
place and officer for lodging notice of claim or 
objection to voter’s list as provided by the Act, if 
may be varied. —Where the Caloutta Mumotpal 
Act, sch IV, r. 8, provides that the notice of 
aoy claims or objections to the voter’? list 
should be lodged with the Chairman on or 
before the let of January, and some persons, 
instead of filing suob notice of claims before 
the duly authorized Deputy Chairoitu, who 
kept the Election Department open on that 
day, left the notice of claims on the 1st of 
January with the Secretary to the Corporation 
in his private residence, and then, on the 2Dd of 
January, they took the papers from the Secre¬ 
tary and filed them with the Deputy Ohaitman: 
Seld, that the requirement under the Aot had 
not been satisfied and the Deputy Chairman 
had no authority to extend the time to the 
2Dd of January and allow the claim. The 
omission of a statutory officer to perform the 
publio duties as to the settlement of election 
roll in the manner provided by the Aot 
amounts to doing or forbearing to do some¬ 
thing cot consonant to right and justice, and 
it is within the jurisdiction of the High Court 
to issue an order in the form of a mandamus on 
the officer under s. 45 of the Specific Relief 
Act. In re MR. Rombsh Chandra Sen, 16 
C.W N. 472 = 16 C.LJ. 494=39 G. 698 = 14 
lod. Gas. 682. 

(455) —S. 45—See No. 442, supra. 

(456) —Ss. 46, 46—Mandamus on Board of 
Revenue to release estate in charge of Court of 
Wards-Necessary parties to application—Other 
legal remedy available—(Question of title if will 
be gone into.—Tbe petitioner haviog obtained a 
decree in the Court of the Subordinate Judge 
of Sbahbad for recovery of possession, against 
an infant, of an estate of which the Court of 
Wards had taken possession on behalf of the 
infant applied, pending defendant’s appeal to 
the High Court, for an order under s. 45, Speci¬ 
fic Relief Act, calling upon the Members of the 
Board of Revenue (orming'the Court of Wards 
to release the estate from its charge: Held 
that the failure to implead the infant, whose 
interest would be affected if the application 
succeeded, was fatal to the applioatioo. That 
the exercise by the High Court of its exti»ordi- 
nary powers under s. 45 of tbe Speoifio Belief ^t 
was not called for, as an adequate legal remedy 
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^**‘1 by WAV of ezeotttiOD of bis decree, was 
open to the petibioaer. That the Court- wilt 
poc make ao order under the seotioo, unless it 
is satisfied bh^tit is olearlj incumbent on the 
opposite party bo do the act, and pending the 
appeal to the High Coarc it could not be said 
that it was oleacly incumbent on the opposite 
party to release the estate. That the Court 
Will not in such a prooeediog try a question of 
title. In the matter of Kbsho PBASAD SINOH. 
15C W.N. 903^13 G L.J. 390. 

(457)—Ss. 46, 46— Public duties, enforcement 
of-—Applicant guilty of grave misconduct—Ap¬ 
plication to oe admitted to examination — Ap¬ 
plicant debarred from appearing—iiolification 
in Calcutta Gazette. In dealing with an appli¬ 
cation under Chap. VHI ol the Specific Relief 
Act, the principles applicable to a writ of ntan- 
damus should be generally lollowed (35 1. A. 
130=d O.L.J. 103=32 B. 466. R.}. tt. 45 of 
the Specific Relief Act enables the Court to 
make an order requiring any specific act to be 
done or forborne and nothing else : s. 46 pro¬ 
vides that an application must bo lounded on 
an affidavit of the perion injured stating bis 
right, hisuemand of justice and denial thereof. 
Where, by a petition, the applicant prayed. 
first, for an order that the Board oi Examiners 
aoted illegally in notpablisbing the peiiliouer's 
name in the list of successful candidates; second- 
ly, that it might be declared that the petitioner 
had passed the Bleadership Ezaminatiou, that 
his name should be gazetted as a successful 
candidate, or. it might be declared that the 
order appearing in the Calcutta Gazette which 
was passed by the Board or Examiuers ol the 
Pleadersbipaod Mukteacship Examinations or 
by the Local Gjverument was illegal and ultra 
vires, and, thirdly, that it might be declared 
that the Board ot Examiners had acted ille- 
g^ly in not enteruining the petitiouer’d ap- 
pUoabion aud hie certificate of character and 
not allowing him to appear at the ensuing 
examtoatioo, Held, that, as the applieation 
oomplebely disregarded in substance the provi¬ 
sions oi bs. 45 ana 46 ol the Specific Relief Act, 
it wae not maintainable. Xaat the jurisdiction 
conferred on the High Court by chapter VIII 
of the Bpeoifio Beliel Act should not be straioed 
ID favour of the applioant, as he had not come 
with cleao hands. Boabo of Exauiners v 
PaoVAB Ohdnder Roy, 17 c.L.J. 394»40 
-C. 880-18 lad. Cat. 827-17C.W If. 1223. 

(468) —8. 46— 3«e Noe. 466, 467, supra. 

(469) -S. 47—Acl XIV of 1859. e. 15-5utf 
for possessM/i’-Qrowing eripi.— When a penon 
recovered possession of certain land 10 virtoe of 
a decree under s. 15 ol Act XIV of 1869. held, 
that be recovered the land with the crops 
ifrowing open it and that he was entitled to out 
4be same. 8HIBAJBB Pbahanick v. Emau 
BUKSH BIBWAB, 13 W.R. 104. 

(460}—B. 63—Sm OlV. PBO. OOOB, 1906. 
m. 141.131. 0 XXXIX. t. 1. 8 S.L.B. 198-4 
4o6. Qcsr 609. 

0. IX—68 
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<i60-u)—5. 53—See Injunction-SPECIAL 
Cases, 

(460-6)—S. 54 —Sec INJUNCTION—SPECIAL 
Cases. 

(461) — 5 . 64—Afuiidaior^ injunction—Actual 
damage, ‘whether necessary. —Tbe plaiatifisued 
for an injunction restraining the defenaant 
from using certain newly erected brick-kilns in 
the vicinity of the plaintiff’s fruit garceu. The 
brick-kiln had never been used, but ibece was 
evidence that similar bnck-k'iln in the 
neighbourhood had produced serious damage to 
similar fruit gardens. Held that the plaintifi 
had agoou case lor the granting of an injunc¬ 
tion, iiod that It was not nece^sary to show 
that actual damage bad been caused in tbe 
pariLcular instance, before a maodatory in¬ 
junction could issue. Hargu Lal v. Dw.ahka 
FKASAD, 1 A.LJ. 239 = A.W.N. 1904, 101. 

(462) —S. 54 — Perpetual injunction when 
granted under —Whore thedefeiiaanis threaten 
to invade theenjuyment of property by the 
plaintifis, and luo iuvasiou is such that pecu¬ 
niary compensation would not afford ade¬ 
quate relief, tbe plaintifie have a right to ob¬ 
tain a perpetual lojuDciion uuder s. 54 of the 
Specific Relief Act.(I of 1877). Kalidas 
JIVIIAM V. GOrParJaram HIRJI, 15 tf. 309. 

(463) —S. 5i— Easement — Enjoyment of hght 
and air through windows —Obstruction—Remedy 
—Injunction or damages—Potoer of Court to 
grant injunction. —The power of the Courts in 
India to grant <a perpetual injuoctioD is deter¬ 
mined by the Specific Relief Act (I of 1377), 
e. 64. \Vaere tuera is a miterial injury to 
that which is a clear legal right, and it appears 
that damages, from the nature of the case, 
would Dot be a compiote compensation, ibo 
Court will interfere by injunction. The 
plaintifi sued (or an injunction lestcaining the 
detendant from erecting a building which 
would iDtorloce with the access of light and 
air (which be bad been enjoying for 24 years) 
through 4 windows in the southern wall of ibo 
plaintiff’s house. Toe northern wall of tbe 
defendant’s building was 6 feet distant from 
the southern wall of the plaintiff's house (in 
which the windows were put up) and was 
intended to be raised to a height of 64 feet, with 
tbe result that light and air passing through the 
wiodowB would be oostruoted. Held ibal, ns 
the comfort of tbe plaiotifi in the use of tbe 
bouse wae not materialiy diminished by the 
decrease id the amount of light and air which 
had been passing through tbe windows, tbe 
plaiotiil waseotitled only to damages, but not 
*o an iDiuQClioo. DhuNJIBHOY CowAS-II 
UMBIOAB V. L18BOA, 18 B. 252. [F., 20 B. 
704;C<m«.,l8B»474; R., 19 A. 289. 22 M. 251 

7 Bom. L.R. 362, 7 Bom. L.R. 73, 8 N.L.R. 
114. a 8.L.B. 80 = 1 Ind. Cat. 958]. 

(464) —8. 54—.See LIMITATION ACT. 1908 
art. 180. 18 H. 446. 

(466)—a 64—Ree MABBIAOS, U.B.R. 1897- 
1901, Vol. U. 488. 
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S. 54~See PRESCRIPTION—EASE¬ 
MENT—LIGHT AND AIR, 18 B. 474. 

(467)—S. 54. ill. (*)—Se«BEN. AOTVIII*^ 
1S85, s. 23. 31 C. 174 = 9 C.W.N. 87. 

(4681—S. 54— See Noa. 139, 443, 444, supra. 

(469) —Ss. 54 and 55—Prohibitory and 
mandatory iojuDctions—Obstruction to light 
aud air—Discretion of Court to grant injunc¬ 
tion or damages—SecEASEWESTS ACT, 1882, 
ss. 7. 15, 16. 33, 35. 3 N.L-Pv. U4. 

(470) — S^. 54, SO— Partition proceedings in 
Revenue Court—Suit for /<r«porar^ wjunc- 
lion to restrain.—The same principles which 
govern the granting of perpetual injunction are 
applicable to the case of temporary injunctions. 
According to s. 56 (6) tjie Chief Court has no 
power to restrain partition proceedings in a 
Revenue Court which is in no way subordinate 
to the Chief Court. MALIK SOHARA KHANv. 
AHMAD khan, 57 P R. 1899=17 P.L R. 1900. 

(471) — Ss. 54, 56—Easement— Light and 
air—Obstruction to—Substantial deprivation 
—Damages not adequate reliej—Injunction 
ordinarily granted. —Where a wall constructed 
by the defendant was admittedly built flush 
with the plaintifl’s bouse, the eflect of which 
was, so far as the means for access of light and 
air were coDceroed, to prevent them entirely. 
Held, that the plaintiff had a right of action. 
To constitute an actionable obstruction of 
ancient lights, it is not enough that the light 
is less than befere. There must be a substan¬ 
tial deprivation of light enough to render the 
occupation of a house uocomfortable according 
to the ordinary notions of mankind. Held, 
also, that this was not a case in which adequate 
compensation can be given by way of damages, 
or a oase in which an equally efficacious 
remedy can certainly be obtained by some 
other novel mode of proceeding (22 M. 261. R.; j 
22 M. 251, not assented to). lojuDction is the 
rule aod damages the excoption. Ramanjulu 
NaIDU V. APPARANJI AMMAL, 9 M.L.T. 383. 
(13 B. 252. 38 B. 474, R.) 

(472) — Ss. 54, 56— Injunction—Restraining 
defendant from executing decree—Multiplicity of 

The defendant obtained a decree (or re¬ 
covery of possession of certain land from which, 
be said, he bad been wrongfully ousted. But 
before he had taken any steps to execute his 
decree or had threatened to execute it, the 
plaintiff brought a suit for perpetual injunction 
to restrain the defendant from taking posses¬ 
sion of the lands decreed to him, by executing 
the decree :— Held, that the case did not fall 
under s. 54 of the Specific Relief Act, and that 
the plaintifi was not entitled to an injuuotion. 

Karnodhar Haldabv. Hari Prosad Rai 
Chowdhuby, eiod.Cas. 4M = 14 C.W.N. 
878 = 12 C.L.J. 86 = 37 C. 731. 

• , 

(473) — Ss. 64, 66 (b)—Application to stay 
partition proceedingspending in Revenue Court 


Specific Relief Act (1 of 1877)—continued. 

— Temporary injunction.—The petitioners*^ 
suit for a declaration of their title as proprie* 
tors of certain land which bad been recorded in 
the Revenue papers as S^amtfat was dis¬ 
missed. Their appeal in the Chief Court was 
admitted. They applied for an order staying 
partiiion proceedings pending in the Revenue 
Court till the decision of the appeal. Held, 
that 6. 56 (5) of the Specific Relief Act, 
1877, was a bar to the application, as the 
Court in which proceedings were pending waa 
not subordinate to the Chief Court. Held, 
further, that the same general principles must 
equally apply to the granting of a temporary 
injunction as to a perpetual injunotion* 
Malik Shara Khan v. ahmad Khan 17 P. 
L.R 1900=37 P.R. 1899. (6 B. 266, F.) 

(474)— Ss. 54, els. (d) and (c), 56 (c)—T»a«4- 
fer of a non-iransferahle holding, enforced: 
recognition of — Injunction—Irreparable loss — 
Marfatdar, receipt of rent from, if amounts to a 
recognition of his right to a tenancy. —The de¬ 
fendant obtained a decree against a third person 
in a suit to which the plaintiffs (respondents) 
were not parties. The plaintiffs were land¬ 
lords of the land covered by the decree. The 
land was a non-traosferable holding, and they 
brought a suit to prevent the defendant from 
taking possession of the holding, covered by 
the defendant’s decree. The plaintiffs never 
recognised the defendant as a tenent. Held, 
that the enforced reaogniticn of the transfer- 
ability of a bolding is an ‘irreparable injury* 
and an injunction can be granted. Held, also, 
tbat,if the injunction was not granted, the plain¬ 
tiffs will be compelled to bring a suit to eject 
the defendant, and that will result in a multi¬ 
plicity of proceedings. The foundation of the 
Court’s jurisdiction to grant an injunction rests 
on the probability of irreparable injury, the 
inadequacy of pecuniary compensation and 
the prevention of a multiplicity of euits. The 
Courts may grant an injunotion in all'oases of 
trespass according to their discretion, such 
discretion being exercised according to the 
principles of the Specific Relief Act and the 
circumstances of the particular oase. Under 
8, 56 (6) an injunotion cannot be granted by a 
Court to stay proceedings in a Court not sub¬ 
ordinate to the Court granting the injunotion. 
But when no proceedings are pending, an 
injunction can be granted. (14 M 425, R.) 
The mere receipt of rent from a marfatdar 
does not involve any recognition of the marfat- 
dar's personal right to a tenancy on transfer 
from an old tenant, KABNADHAB HALDHA& 
V. Hari Prasad, 6 H.L.T. 247 = 3 Ind. Cas. 
388. (11 C.W.N. 865,5.) 

(474 a)—S. 65—See INJUNCTION. 

(475) —S.55 —Mandatory injunction—Suit for 
demolition of buildings-Dtlay in suing—Damage. 
—The plaintiff sued (infer olia) for the demoli¬ 
tion of a building erected on property whioh 
bai been found to belong jointly to the parties. 
The suit was instituted about a year aod a half 
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afcer the completion ol the buildiog, but the 
loner appellate Oduct had found that the plain¬ 
tiff, though he lodged no complaint^ bad, Irom 
(he ficttti protested agaiost the erection and 
that the building blocked one of the lower 
doors of the plaintifi’e house: Beld, that the 
circumstances of the case did not warrant 
interference with the mandatory injunction 
granted by the lower appellate Court in the 
plaintiff’s favour. Raja BaM v. Moti RAM, 
A.W.M. 1906, 221. fA.W.N. 1901. 53. 30 
C. 901, D.) 

(476) — S. 65—Pentlralion of trefn on neigh- 

bour'$ wall—Contmuing actionable nuisance — 
Threatened injury — injunction.—Injunction 
may be granted, not merely when an injury bad 
actually taken place, but also when it has been 
threatoned. A mandatory injunction is ordi¬ 
narily the proper remedy in caeee of continu¬ 
ing actionable nuisance, such ns branches 
overhanging,and roots penetrating into,adjoin¬ 
ing land {Ltvtmcn v. Webb, i)695j A. C. 1; 
Nonis V. Baker, 1 Roll. Rep 393 ; Baien’s 
case, 9 Rep. 53 ; Shelfer v. City of London Elec- 
trie Lighting Co., 1 Ch. 287. 19 B 420, R.) a 
perpetual injunction restraining the defendants 
from planting trees, that are likely to pene¬ 
trate into the foundation of plaintiff's build¬ 
ing and wal), will be unworkable. LAKSH&rt 
Nabain Banerjeb V. Taba Pbosonna 
BANEBJBE. 81 C. 944 = 8 C.W.N. 710 (24 C 
260, CR.,3N.L.B. 114], 

(477) —S.66— Mandatory injunction— Discre¬ 
tion of Court-—No general rule can be laid down 
as to the oases in wbioh a mandatory injunc¬ 
tion should be given to a co-sbarer ubo beings 
A suit for such injunction, and who does not 
sue until some time after the completion of the 
building complsiued of. Kaushal SlN'OU v, 
Ganesh Singh, AWN. 1901, 83. 

(478) — S. 66— Mandatory injunction- Suit 
for demolition of buildings—Delay in suing ,— 
Certain co-eharers ened for demolition of some 
tiled buildings eteoied by other oo-sharers 
without the consent of the plaintiffs on com¬ 
mon land, The suit was brought some months 
after the completion of the buildings, the 
wnstructioD of which (he plaintiffs were held 
to be ongniMnt of. It was not shown that the 

P ., damage Irom the 

DQildiDK, or that tbe eDoxoaobineDt was ducb 
that they oould not-be oompeBsated for U. Held 
that this waa not a oase in which a mandatory 
iDjanotion should be granted. Ganbsh SINOB 
V. KAUSHAL SINQB. A.W N. 1900. 68. (A.W 
N. 1886, 277. 8 0. 708, 18 0. 262. 19 a. 486. 18 
At 115e 

(479) —S. 65, fh. X—Tre$pass—Wall bullion 
footings of neighbour*e tpail -Building eomptet- 
td promptly-^ Mandatory injuntlion—Proper re- 
Ptedy —FooUngs—Epistenee for long time— 
PreeumptioH.—Wben the footioge of a wall 
bavB bMD in ezlatenoe for a great length of 
Uoe. it is fair (o ptesama (hat (bey were no( 

e^tfaoed there wroagfolly and that they wars 

^'fflacad within the Innlta of the land belon^ng 


to tbe owner of the wall. Where a*trespass by 
way of building a wall oo the footings of plain¬ 
tiff’s wall has been carried out, not as tbe result 
of long and continuous work, but of work com¬ 
pleted quietly and promptly, and where the- 
trespass is olb which still continues and will 
continue so long as the wall is permitted to 
remain in its present site, and wLece there has 
been no delay or acquiofcenceon tbe part of the 
plaintiff who instiiuted the suit after the 
completicn of the wall. Held, that the proper 
remedy is by way of mandatory injunction, 
and that, in accordance with what is provided 
in 8. 66, Specific Rehei Act, it will be right to 
compel the defendant to pull so much of the 
wall as is an encroachment on the plsintiO’s 
land. The oase comes clearly withiu tbe law 
laid down in ch. X of the Specific Relief 
Act. ABDUL HOOSSAIN V. RAM CHARAN 
LAW, 38 C. 687. 

(480)—S. 55— See No. 469, supra. 

(400-n)- 8. 56- See INJUNCTION—SPECIAL 

Cases. 

! (481)—S. 56—Granf rf injunction, when 

' l>ropeT—Dtscretion of Court—Awnrd of dama- 
\ ges — Practice. — Where ihe actual invasion of 
a right and other circumstancee of the case 
show that tbe invasion is likely to continue, 
tbe proper remedy in such a case is injunction, 
under H. 56 of the Specific Relief Act, 1877, 
To say that (be pUinlitI ought to sue for dama- 
' ges every time that the right is invaded is to 
drive him to a multiplicity of suits. It is not 
necessary that any positive evidence should 
be let in by tbe plaiutifl fer tbe purpose of 
showing that tbe defendant intended evading 
the rights in tbe futuro also. Toat is a ques¬ 
tion which can be determined on tbe probabili¬ 
ties of tbe case, tbe surn.unding ciicumstances, 

^ and by tbe light of the conduct ol tbe defendant 
j in the actual obstruction which be has caused 
j in one year and with refirence to the attitude 
I which he adopts. In a suit lor injunction tbe 
Court Cun grant relief by way of damages. 

Bal Samratv. Sardarsang HAMABHAI. 13 
Bom. L.R. 908. 

(482) —S. 56—il/anifafc»rp injunction against 
fenanl.— Where an agricultural tenant changed 
tbe character ol (belaud by planting mangoes, 
to (be landlord’s knowledge, though without 
bis consent, held, the landlord was not enti¬ 
tled to a mandatory injunction, after having 
stood by quietly for over ibfreviars. MOYNA 
Mibsbb v. RUPIKUN, 9 C. 609 = 12 C.L.B. 
300. 

(488) —5. 56—Door opened on one's land — 
Egress and i^ess-Fhw of water — Dispossts- 
Mon disentitling one to an injunction , what con¬ 
stitutes.—Tbe defendant placed a chhappar on 
tbe wall of his house and made a door opening 
OD to tbe plaiotifi’e land, wbioh was also used 
by the defendant for egress and ingresH. The 
plaintiff ened for an iniooction lb close the 
door and to remove (be tnatob and to prevent 
tbe flowing of water from the defendant's too 
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00 to bi9 land. Beld, that the facts did not 
conBiitute such a dispoesession as to bar tlie 
suit under s. 56 of the Specific Relief Act and 
lo necessitate a resort to an action for eject* 
metit. GAURI SHANKBR V. LALA RAM, 12 
O.C. 33 = 1 Ind. Cas. 689. 

(484)—S. b6—Maqistrate'x order—Bengal 
Muntcxpal Act {IIT of 1894. B.C),s. 44— Choir- 
mrtn's poio-.r to lease or sell — Bsloppel. —A suit, 
for a declaration that the land on which the 
plaiiUifi’s bonse was built belonged to him 
and was not a public road and for the with¬ 
drawal of an order issued by the Magistrate, 
directing him to demolish it, is not barred by 

B. 56 of tbe Specific Relief Act. The Chair¬ 
man of a Municipality bas no power, under 
e. 44 of tbe Bengal Municipal Act, to sell or 
lease a land belonging to the Municipality. 
Only the Commissiooers at a meeting can do so. 
Where the plaintiS was allowed two years and 
four months, after taking lease, to construct a 
drain round tbe bouse; held, that the 
Municipality was not estopped from question¬ 
ing the lease. JAQANNATH SAHA v THE 

Chairman on behalf op the Commis 

SIONERS OP BBRHAMPUR MUNICIPALITY. 9 

C. L.J. 286 = 4 Ind. Cas 65. 

(4851—8-56—See PUN. ACT XX OP 1891, 
SB. 92, 9o, P.L.R. 1900, p. 385. 

(486) —8. 56—See Civ Pro. Code, 1909, 
8. 47, O. XXI, r. 2, 31 C. 480 = 8 C.W.N. 395. 

(487) -S. 56 (6)-S«e CiV. PRO. CODE, 1908, 
O. XXXIX. t. 1, A-W.N. 1884, 352. 

»480>—S. 56 (6) and (/)—See JURISDICTION 
OF Civil Courts, 5 A. 429=A.W.N. 1893,67. 

(489) —8. 56 {?)—See Nuisance, 78 P.R. 
1901. 

(490) —S. 56 (i)— Injunction — No other 
equally cffi'-acious relief existing.—^. 56 (i) of 
the Specific Relief Act prohibits an in junc¬ 
tion being granted woere there is any other 
remedy which would give equally efficacious 
relief. Bapu v. Gunajeb, 1 Bom. L.R. 210. 

(491) —S. 56, cl. \k)—Municipalfunds.expen¬ 
diture of, for unauthorized purposes—Rate-pay^r 
entitled to injunction against Municipality .— 
This suit was brought by some of the rate¬ 
payers of a Municipality for an injunotiou to 
restrain the Municipality from expending 
money in tbe purchase of a band of music. 
Plaintiffs alleged that tbe u^e of the Municipal 
funds for such a purpose was ultra vires and 
therefore illegal. Without deciding the legality 
of the matter, the District Judge dismissed the 
suit on the ground that the plainbifis were not 
entitled to sue as individuals without proof of 
special damage. Tbe High Court was of opinion 
that bis decision could not be supported. As a 
.general rule. Courts of Justice will not permit. 
individuals interested in any fund or estate to 
institute or maintain a suit without bringing 
before the Court all persons interested in the 
matter. This general rule has its exceptions 
and it is settled law that any individual 
member of a corporation may file a suit for the 


Specific Relief Act il of iWJl)—continued. 

purpose of rastiaioing the corporation from 
doing any act which may be illegal. There is 
not much of distinction between a share* 
holder suing a Company and an individual 
rate-payer suing a Municipal Corporation, to 
tbe funds of which be contributes, and in 
tbe proper application of which funds be is 
necessarily interested. Each individual who 
contributes and is liable to contribute to 
tbe fund must be held to be personally 
interested in tbe due application of that 
fund and does not therefore fall within tbe 
ptohioibion of cl. i&j of s. 56 of the Specific 
Relief Act, 1877. Tbeplaintifis in tbe present 
case, as race-payers, were not mere stangers, 
bub Were directly iutoresled in tbe application 
of Che muoicipil funds which interest, how¬ 
ever small, would suffice to entitle them to 
sue in ibeir individual capacity. VaMAN v. 
Municipality op sbolapur, 22 B. 646. 

(492) —S. 56-See Nos. 180, 471, 472. 473, 
474, supra. 

(493) - S. bl—Breach of contract—Injunction 
—Damages —Proper remedy. —Suit for specific 
performance of an agreement entered into with 
defendants and for injunction restraining 
defendants, from committing a breach of the 
agreecnent and fur damages. Tbe defendants 
were tbe owners of mica mines and the agree¬ 
ment for fiuanoing them was that the plaiutifis 
were to give them a standing advance of 
Rs. 55,000, for a period of five years, that tbe 
plaiotifid were to appoint a manager to assist the 
defendants in the management of their business, 
and also to assist them with their advice that tbe 
sales were to oe made jointly by the plaintiffs 
and the defendaDt8,aud thatthe plaintiffs should 
be euticled for their advice and services to a 
commission of 5 per cent. Toe defendants 
broke the agreement by parting with their mica 
to third parties without the intervention of the 
plaintiffs. Held, that, though Che contract could 
not in all details be specifically performed, tbe 
plaintiffs were entitled to an injunction under 
e. 57, Speoifio Relief Act,to enforce the negative 
covenant that the defendants would not pari 
with their mica without the plaintiff’s oonsent. 
(26 M.16S. R.) Beld also that damages could not 
be awarded in this suit for tbe present breach, as 
damages would not prevent the defendants ftoijo 
oommitting fresh breacnes and driving the 
plaintiffs to fresh suits in future. SOUTH 
INDIAN Export Oo. v. a. Subba Naidd, 
8 U.L T. 149 = 7 Ind. Caa. 243. 

(494) —8. 67—Oontraef of service—Negative 
agreement'-Injunction—Oontraot Act (IX 0/ 
1872), s. 27 -Contract—Restraint of tra(U’ 
—8. 57 of tbe Specifio Relief Act, ittff, 
deals only with such objection to the enforce¬ 
ment of a negative agreement as might arise 
from tbe inability of the Court to compel spe¬ 
cific peeformanoe of afiitm^tive ageeemen 
coupled therewith, aud leave unaffected objeo- 
tioos that might arise on other grounds bucIim 
the invalidity of a negjttive agreement, so 

as it would opscate to restrain any one irom 
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eseroUing a lawfal trade or businesa. The 
section ezbendi; to agreetnaats of a negative 
oharaotec suoh as are aeoeeeactly implied from 
oOQtcacte foe whole time seevioe, even if not 
ezpresaed therein and the operation of suoh 
ooutraots as contracts for servicot appears io 
suoh cases to preveat tbeapplioation of s. 27 of 
the Contract Aot, 1872, to suoh negative agree¬ 
ments so far as they purport to impose restric¬ 
tions only during the pofiod of affirmative 
agreement for service after the expiry of that 
period, suoh negative agreement could form no 
part of a contract to exeroiae the business or 
trade, and would then be void as agreements 
purporting to do nothing else than restrain. 
PEAGJI V. PRifJJIWAN. 9 Bom. L.R. 878. 

(495) — S. 57—Injunction—Implied nefi'Xtive 
C'iven'X7it—Codified law. —Where the law has 
bean codified, it is of little avail to enquire 
what is the law apart f<'0(n such codification, 
and the Courts must look to the Code itself as 
their guide in the matter. Coder s. 57 of the 
Specific Relief Act, the Courts in India are 
empowered to grant ao injunction to perform a 
negative agreement, express or implied, when 
it is not possible to compel specifically the 
performance of the affirmative agreement. ^23 
B. 103, F) The defendant covenanted under 
an agreement “diligently and to the best of 
of his ability to devote himself to the duties as 
a draftsman and general assistant’’ to the 
plaintiff company for five years. Held, that 
the agreement implied that be would not give 
his services during that period to any other 
person, and in suoh a oase, an injunotion 
is not only the most effective but the only 
remedy according to the principles of equity, 
justice and good oonscietice. BURN A Co. 
IiTD. V. COLIN M4C Donald. 18 C.W.N, 
299^9 O.L.J. 190<»36G. 39«=i>llDd. Gas- 829. 

(496) -S. 67—See NOh- 137, 171, 180. supra. 

Bpeculatlve Bale. 

Oontraet Aot, $• 23 —Chimperly, —A specula¬ 
tive sale is not bad on the ground of being 
against public policy. RAMANUJA AYYAHOAB 
V. Narayana ayyangar, is M. 874. CB . 2 
N.L-R. 17.] 

BpeeaUtlve Bait. 

See Obahpbrty. 

SpecolatiTe Theory. 

Quastioas relatitig to toetamentacy oapaoity— 
Spaoulativa theory derived from medical books 
and judicial dicta, not a eats basis—Sw WlLL-^ 

Execution, 29 c. i p c. -22 i.a. 171. 

Ipei Bueeefilonli. 

(1)—Ohanese/MCCSSSKm 0 / heir-apparent — 
Notlran$ferable-itakemeiunLdw.--^e obaDoe 
of ao hsir-apparent aucoeediug to an estate is 
nei^er ttansfscable nor releasable according to 
Haiiomedao law. Itis uoly by ao ayplioatioa 
,q|Uhh principle 4hat aqnity oonsideBs that tena 
w^feh otight 'to be dene, tkat Ia6h a obadoe 


SpeseflooceBtionU— concluded. 

can, if at all, be bouod.^ SUMSULDlN v. 
Abdul, 8 Bom. L.R. 781=31 B. 169, (On 
appeal from 8 Bom. L.R. 252jQ.C.J.)‘ ifa* 

{2)—Transfer of—Muhammadan Law —Under 
the Mahomedan law a mere spes SMccessionis 
cannot be the subject of a valid transfer. But 
this principle does not affect a transaction, in 
the nature of a family arrangement, by which, 
the father makes immediate provision for his 
daughter, to take effaot both in bis life-time 
and after his death in consideration of the 
daughter agreeing not to claim bet legal share 
as heir on his death. Whether such a tran¬ 
saction should be set aside as inequitable de¬ 
pends upon circumstances at the time it was 
made, not upon subsequent events. SHAM- 
SUDIN V. ABDUL HOOSEIN 8 Bom. L.R. 262. 
[See on appeal, 8 Bom. L, R. 781 = 313.165.] 

(3)—Mahomed€n Laxo. — k mere spes sueces- 
stonis is unknown to and not recognised bv the 
Mahomedan law. ABDOOL v. GOOLAM, 7 
Bom. L. R. 742=80 B. 304. 

Agreement by expectant hoir to give property 
which be hopes to get after bis adoption— 
Effect—Sec Hindu Law—ADOPTION. 12 Bom. 
L. R. 910 = 8 Ind. Cas. 625. 

See HINDU Law -Widow. C C w.N. 169= 
20 1 A. 1-24 A. 91. P. G. = 4Bom. L.R. 
233. 

Nature of Reversioner's interest—Whether a 
—See Reversioner, 214 P.L R. 19L1. 

Spiritual Adviser. 

Suit for cancellation of instrument—Gift to 
spiritual adviser—Fiduciary relatiooBbip— 
Undue influence—See BURDEN OF PROOF— 

Decrees and Deeds. Suits relating to, 

12 A. 523 = A.W.N. 1890. 66. 

Spiritual Benefit. 

Whether the only ptinoiple of iuhecitance 
under the Dayabhaga School.—5ee HINDU 

Law-Inheritance, 12 c.W. N. 8U=36 0. 

721. 

Splrltnal Brother. 

Certificate to oolleot debts of personal estate 
of deceased Mohunt—Spiritual son and—of a 
Mohunt—See CBBTIPIOATE TO COLLECT 
DEBTS, 4 0. 964 =4 C.L.R. 49. 

Spiritual NeoeHitiea. 

Bee Hindu Law—alienation, 8 M. 

662e 

spiritoAi 

Certifloate to oolldoi debts of personal estate 
of deoeAsed Hobant—and 8prTftaal''*l^thse of 
A Mohont—See OBbtiFIOATB to OOLLBOT' 
DEBTS. 4 0. 954 = 4 C.L R. 49. 

BpUMBg «p •£ 0 mm *f Aotioa. 

SH CttV.TBO. CODE, 1908, s.^H. 

a 
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Splitting up of Cause of Action— continued. 

See Civ. Pro. Code, 1908 , 0. II, r, 2. 

See Res Judicata. 

£ (ij —Several ploh o/ land under one patta — 
Se.vnrale suit not maintainable for rent of each 
■plot — Splitting up of cause of action, —In this 
series olsuits for rent brought by the plaintifi 
with regard to several parcels of land, the 
dcieudani pleaded that all the parcels were held 
by him uoder one pottah by which he was 
bound to pay one lucnp sum as rent for all the 
parcels, and cootonded that consequently only 
one suit would lie for all tbe rent claimed un¬ 
der the pottah, and the plaiotifi could not split 
up and sue separately for each parcel. The 
lower appellate Court, while holding that the 
pottah, was of tbe above description, considered 
that the contract contained in it had been 
departed from and waived by tbe parties, and 
therefore that the suits might be treated as 
distinct suits brought for tbe rentofeaoh parcel. 
The High Court held that the acts of tbe parties 
amounted to no such departure from, or waiver 
of tbe original pottah as could sustain tbe 
present suit. RAJAH OJOODHEARAM KBAN 
V. Nilkunt Mvtee, 2 W.R Act X, Rul. 
36. 

(2) —Disiiossession of rights in three villages— 
Suit to recover one of the villages—Subsequent 
suif for other two ?io£ maintamable—Splitting 
of cause of action — Civ. Pro. Code, s. 43.—The 
acts of the defendant by which the plaintiffs 
had been dispossessed of three villages were 
done with the same object, namely, in pur¬ 
suance of a claim of ownership antagonistic to 
tbe plaintiffs. Plaintiffs were therefore bound 
to sue once for all for recovery of possession of 
the whole estate. But they brought a suit in 
respect to one of tbe villages only omittiog to 
sue for tbe lands comprised in tbe other two 
villages. Held that they could not subsequently 
maintain a suit relating to those villages by 
reason of s 43 of Act X of 1977. MaDDA 
SINGH V. BUKAN SINGH, 9 P R. 1881. [R., 
110 P.R. 1883 ; D., 1G2 P.R. 1684.] 

(3) —House let for season vacated before term— 
Suit against lessee for rent accrued due—Suit 
whether -.naintainable as for damages in respect 
of remaining term—Civ. Pro. Code, s. 43—De¬ 
fendant took tbe plaintiff’s premises on lease for 
tbe season of 1881, at a monthly rent payable 
on tbe 21st of each month. He entered on 
occupation on the 2lBt of April and paid up the 
rent due on 2lst May and 2l8t July. On 16th 
July,the plaintiff was informed that tbe defend¬ 
ant intended to give up the tenancy of the 
bouse on August 22nd. but as a matter of fact 
tbe house was vacated on the 22od July. Plaint¬ 
iff, in a previous suit, having obtained a de¬ 
cree against tbe defendant for rent due up to 
the 2l6t of August, instituted the present suit 
for damages for wrongful refusal to pay plaint¬ 
iff rent for the remainder of the term from 
tbe 2l3t August 1881. Tbe question was 
whether the plaintiff, having already sued for 
and recovered rent up to 2l8t of August, was 
debarred under the {iiovislons of s. 43 of Act X 


Splitting up of Cause of Action— continued. 

of 1877 from recovering damages from tbe same 
defendant oo accoant of breach of contract to 
pay rent: Held that tbe plaiotifi bad not 
split his claim. On the anoouccement by tbe 
defendant to the plaintiff before tbe term for 
payment came, that he intended not to pay his 
rent, it was open to the plaintiff, as the pro¬ 
misee, to treat such notice as a present breach 
of contract, and he might, bad he chosen to do 
so, have sued at once for damages for non-per¬ 
formance. It was however open to the promisee 
to disregard tbe notice and insist upon perfor¬ 
mance according to the contract. This the 
plaintiff elected to do. Oo September 2Dd. the 
dale of the suit in which the cause of action 
was one month's root, no rent for any period 
subsequent to August 2tst bad accrued due. 
Tbe provisions of 8.43 of tbe Civ.Pro. Code, did 
not therefore apply to tbe case. R.D. GOOD- 
ALL V. J.W. ALEXANDER 70 P.R. 1882. 

(4)— Civ. Pro. Code, 1892, s. 43 —Suit for 
possession of land—Subsequent suif for mesne 
profits, bar of—Ommission to urge plea in lower 
Courts—Effect.—S. 43 of tbe Civ. Pro. Code, 
1682, being a provision introduced for tbe 
benefit of a defendant to prevent him from 
being harassed by numerous suits, it should be 
expressly pleaded by him before judgment if he 
wishes to take advantage of it, aud consequently 
no Court is bound to take up proprio motu the 
question involved in that section unless tbe 
defendant urges it. as such question is not one 
of jurisdiction. Where a plaintiff who had 
obtained a decree for possession of land ip a 
previous suit, sued for mesne profits accruing 
on tbe land before the decree for possession was 
passed, and the lower Courts decreed bis claim, 
tbe Chief Court refused to consider the objection 
urged for tbe first time before it, that the 
plaintiff’s claim was barred by 8. 43 of tbe 
Civ. Pro. Code. MUHammad Nub v. Mos- 
SAMUT Mahroia, 3? P.R. 1883. (138 P.R. 
1882, R.) 

(5)—Cause©/ action for 2 ^ossession as well as 
mesne profits—Previous suit for profits 
Subseqwnt suit for possession barred fey s. 43, 
Ctu. Pro. Code.—With reference to para 3 of 
s. 43 of the Civ. Pro. Code (Act X of 1877), 
was held that it was not open to the plaintiffs 
to bring the present suit for the possession of 
the land. When the plaintiffs instituted tbeir 
former suit for a share of the produce of a 
certain harvest, they hod a cause of action 
which entitled them to sue for possession as 
well as for mesne profits. In that case, no^ 
withstanding that tbe defendants challenge 
tbe plaintiffs to sue for all their remedies a 
once, the agent of the plaintiffs distinctly de¬ 
clined to sue for possession at that time, nor 
did he obtain permission from the Court o 
bring a subsequent suit for possession, Under 
the words of the said para, the present action 
was therefore held to be barred. PHALD ^ 
KESAR Singh, 138 P.R. 1882. [Dws., 
P.R. 1889 ; Appr., 47 P.R- 1886; B., 37 
1885 ; D., 79 P.R. 1886.] 
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Splitting ap of Caase of Action — continued, 

{fi)~8uiHor profits 0} land—Subsequent suit 
4or possession of land~Act X of 1877. s. 43.— 
There is no reitsoo why a person should not be 
allowed first to bring a suit for profits of land 
which defendant, bis agent, had misappro- 
priated, and afterwards to bring a suit for pos¬ 
session of that land which the agent refused to 
give up. The subsequent suit conM not be 
barred by b. 43 of the Civ. Pro. Code, the cause 
of action being the defendant’s refusal to 
deliver possession, as the claim for possession 
ooald not be said to have arisen out of tbe 
cause of action on which be first sued when 
there was no allegation in the plaint that the 
defendant had refused plaintiff possession or 
Was holding in adverse possession. MALIK 

Fattbh Muhammad v, the administra¬ 
tor General of benoal, 39 p r i883 
<24 P.a. 1882, fl.) [O., 47 P.R. 1686.J 

{!)-Proprietary right—Suit to establish— 
Suit for occupancy right.—A plaintiff against 
whoin a notice of ej-ctment was issued by the 
-defendant who was the recorded proprietor first 
brought a suit to establish bis proprietary 
right, which was rejected. A second suit bv 
him to establish bis right of occupancy in the 
same land was barred. JiWAN v. P|r BakHSH, 
9 P*Ri 1884, R6V» 

(8) -Cii;. Pro. Code, lActXlVoJ 1882). s. 

Second suit on same cause 0 / action, bar 

o/.—L, H, and 8 were three brothers of whom 
^e plaintiffs repre-aented L and the defendant 
Hs son. 8 having died, the defendant was in 
possession of the whole estate as the plaintiffs 
had been absentees then, The plaintiffs, after 
first obtaining a decree for their one-third share 
of the estate, sued subsequently to recover a 
half of S's third ; and the question was whether 
the former suit did not bar the subsequent suit 

(Act XIV of 

1892). The lower Courts decided that it did 
not, holdipg that there were two separate cau- 
BtB of aotinot Beldt that tba caasce of aciioo 

were not the absenteeism and the inheritance 
right, but the defendant's refusal to acknow- 

it-hf right of entry ; that the 

right to entry at the date of the first suit was 

of the estate ; and that ae in their former euit 

“ ‘'“‘4 I"*? • tt. residue of their 

then out^andmgclaim was barred by e. 43 of 

(9) —Jbiti/ properip sifimf# tn several districts 
■-Beparate partUton rusts revernl districis— 
SpUthf^ of elatm-Aet XIV of 1882. s. 48.- 
A and B were joint oweerr in joint powesaion 
[Of unmoveabl^B property (bouaee) in two dia- 
triotaP and G a sued in diatriot P for parti- 
uonofolltbe bousea in that dietriot and sot 
a decree for one half. A, having iubetqnonlly 
oontinued in joint possession with B of the 
propaity, there demanded partition from B of 
•Qoh property, and on B’r refnaal aned for it 
in that diitriot. Btld, that there was nothins 
tothi above oitovmstaooee to bind a Court 
^iDg lha eaee to bold that there waa soob a 


Splitting up of Cause of Action—oonfinuerf. 
splittingof claiobby A in the first suit th*t it 
wssDOt competent for him to fnamUin the 
second. Bhai Nihal SINGH v SoWAYA 
Singh. 162 P. R. 1884. (9 P.R. 1881. D.) [R 
43 P.R. 1006=* 122 PL.R. 1906.] 

(10)—Res;arftcafn-Ciy. Pro. Code, (IclX 

0 / 1877), s. 43 —for different properiies 

purchasedunder different deeds—Cause oiaction. 

The plaintiff tn whom a certaio amoum vv.is 
due by the defood^ntoQ a mortR'^gp. 
from him for a portion of this amount a certato 
sbara io a villages and for the reoQaiaiog por* 
tion, a share in another village. The sale deeds 
were executed on the same date and registered. 
The defendant having refused t-) deliver posses¬ 
sion. the pUiniiff first brought a suit in respect 
of one village alone, and having obtained a 
decree, be then brought a second suit in respect 
of the other village. The defendant contended 
that the second suit was barred by s. 43, Civ. 
Pro. Code.—Hrfd, that the transactions which 
took place between the pirlies did not form 
only one transaction but resulted in two sepa¬ 
rate sales of distinct properties ; and the causes 
of action io the two suits, being thus differsut, 
that the second suit was not barred by s. 43, 
Civ. Pro. Code. Massa SINGH v. Khan 
SINGH, 110 P. R. 1883. (9P. R. 1881. D.) 

for viistokenremedy, dismissal of, 
for defect in frame of suit—Second suit on same 
cause of action for proper remedy-Cw. Pro. Code 
^c/ X o/ 18<7, s. 43. — Tbe dija3i<??>al of a suit lor 
oecUratioQ of title, wheo cor)i>cqueDtial relief 
might have been prayed for, on the ground of 
the ommission t-) seek lor such relief, is only a 
Mse of a dismissal of the suit for defect in the 
frame of tbo suit in contravention of e. 42 of 
the Specific Relief Act And, when sucha dis¬ 
missal IS accompanied by a distinct refusal to 
adjudicata upon the subject-matter submitted 
for decision, s. 4;j of the Civ. Pro. Code can- 
not preclude the plaintiff whose suit bas been 
dismissed from briuging a second suit founded 
upon the fame cause of action. The object of 
tlje olauses enacted ins. 43 of the Civ. Pro. 
Code (Act X of 1877) is to prevent further 
litigation concerning the subject-matter of 
dispute and there cannot bo said to have been 
previous litigatioo regarding the same subject- 
matter when ibe Court baa refused to exercise 
its function to give a decision between tbe 
litigants, Tbe plaintiff is then at liberty, 
under s. 43 of the Civ. Pro. Coda, notwithstand¬ 
ing. to commence proceedings de novo, and 
that without any express permission. There is 
nothing in e. 43 of the Civ. Pro. Code, which 
prevoois a man who baa mistaken his remedy 
and sued for what he is not entitled to. from 
subseqoBDtiy bringing a suit for a remedy to 
which be has a right. The said s. 43 is directed 
against the splitting of claims, and it does not 
operate to prevent a man, who bas lost a suit 
merely beoaose It was brought in a wrong form 
zcom repairing his error and suing for tbe pro¬ 
per remedy. Bhola 8INOH v. Gdbdit 

1885 . 

P.L.R. 1910=6 Ind. Oas. 665 
246 P.W.R. 1912 = 261 P.L.R. 1912,1 
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Splitting up of Cause of Action—continued. 

(l2i—Ciy- Pro. Code., 3. 43—First suit for 
caitcelhng invalid mortgage—Second suit for 
})Obi,e3sio/i — Bar of suit.—An oocupancy tenant 
under the pUiniifis bad executed a mortgage 
ot certain properties in favour of C who had 
been ever since enjoying the same uoiuter- 
tuptedly, The plaintiffs, proprietors, first 
brought a suit for the cancellation of the 
inoiMgage document and had it cancelled. 
Held that a subsequent suit by them forpos- 
-sassion of the properties was barred under 
s. 43. Civ. Pro. Code as such possession could 
and should have beeu askod for in the previ¬ 
ous suit alone BA^^ A SANT RAM v. CHANDA 
SINGH. 47 P R. 1886. (24 P.R. 1802, 133 P. 

R. 1882. 59 P.R. 1803. R.) 

113)— Minor’s property, mortgageof, by mother 
—Suit against mother only—Subsequent suit 
uj^ain.^t mother and son to enforce mortgage lien, 
if maintaiuable—Civ. Pro. Code, ss 13, 43.—A 
mother and a son cannot be regarded as the 
same party where the question is whether the 
son is bound by his mother's act during bis 
infancy. A Mahomedan widow mortgaged her 
minor son’s property in 18G8 professing to act 
as bis guardian, without mentioning bis title 
in the mortgage deed. Six years after, the 
mortgagees sued the mother alooo without 
making the son a party, aod obtained a money 
decree against her for the debt due under the 
deed, In 1880 the mortgagees sued to enforce 
their lien against the property, impleading 
both the mother and the son (who bad become 
a major by that time). The son pleaded that 
the second suit was barred under ss. 13 aod 43 
of the Civ. Pro. Code. The first Court passed 
a money decree against both the delenJantSi 
while the lower appellate Court dismissed the 
suit as being barred by the last clause of s. 43 
of the Civ. Pro. Code. Held, on appeal to tbs 
Chief Court that so far as the plaintiff's claim 
against the son was concerned it could not be 
said that they bad split their cause of action 
by suing for separata remedies, as there was 
no suit against him before ; that the second 
suit being against a diHerent party for a differ¬ 
ent remedy from that previously obtained, 
there was no question of res judicata ; aod 
that the cause of action against the mother 
was exhausted. Mt. BHAQWANDEVl v. 
MeHK BaKSH. 41 P.R. 1883. 

(14)— Civ. Pro. Code, s. 43— Mortgage-deed 
providing for possession in default of payment 
of interest—First suif for interestSecond suit 
on subsequent default for possession, if main¬ 
tainable .—Tbetermsofa mortgage-deed were, 
that the mortgagor was to remain in possession 
of the mortgaged property paying an annual 
sum for interest; on default of which the mort¬ 
gagee was to get possession of the lands and 
take the profits therefrom in lieu of interest. 
On the mortgagor making default, the mort¬ 
gagee sued him and obtained a decree for inter¬ 
est. On a subsequent default being made, the 
mortgagee sued for possession of the property; 
field that the causes of action in the two suits 
were distinct and separate and therefore, s. 43 
of the Civ. Pro. Code, was no bar to the second 


Splitting up of Cause of Action— concluded. 

suit. Raman v. Wazira, 79 P.R. 1886. (138 
P.R. 1882. D.) [/J.. 31 P.L.R. 1910=8 Ind. 
Cas. 224. 268 P.W.R, 1912.] 

fl5 )—Civ Pro. Code. 1877, s. 43—Bond— 
Splitting cause of action—Agreement to pap 
interest month by month—Term for payment of 
principa I — Stipulation perm itling suit fer entire 
amount on default of payment of interest —iSnif 
for interest—Second suit for principal with 
interest .—This suit brought for recovering prin¬ 
cipal and balance of interest due on a mortgage- 
boad was dismissed by the Courts below as 
barred under s. 43 of Act X of 1877, on the 
ground that the plaintif!, having, in a former 
suit, simply claimed and recovered a decree for 
tho interest due on the same bond up to the data 
of that snit, whereas he might have then 
claimed, under the stipulations of the bond, the 
entire debt with interest, was now debarred 
from bringing a fresh suit becauce of bis having 
split bis cause of action, Eeld, that, to con¬ 
stitute a bar under s. 43 of Act X of 1877, what 
is claimed in tbe subsequent suit must be some¬ 
thing that can be deemed to have formed a 
constituent part of tbe former claim which the 
plaintifi was entitled to make in respect of the 
cause of action then sued upon, but which, in 
point of fact, he bad omitted to sue for. Tbe 
distinct agreement in this case, stipulating to 
pay the interest “month by month’' oonstituted, 
when there was default of such payment, tbe 
basis of a distinot cause of action, and tbe 
creditor was entitled to demand and to enfoica 
bis demand lor tbe payment of interest as 
stipulated, without being compelled to proceed 
to tbe further step of demanding the whole o^ 
the debt and eoforoing bis demand by the sale 
of the mortgaged property. RAM BHAJ v. 
Dbvia, 123 P R. 1881. [R.. 10 P.R. 1883,188 
P.R. 1883. 70 P.R. 1889. 28 P.R. 1907.] 


fl6)—SpZiffiri? of claim—Inheritance—Cycu- 

lar 95 of 1858,—Plaintifi was not in a position 
to prove his claim to a house when he brought 
his suit to recover certain land as a part of the 
inheritance. Held that that faot of itself did 
not prevent him from btioging a suit for the 
house also when evidence to prove his olaim m 
regard to it became available to him- If * 
plaintiff finds himself unable at a particular 
juncture to prove his demand as to tho whole 
of a certain inheritance, there is no law to pre¬ 
vent his suing for wbat be oao obtain, and after¬ 
wards if possessed of better evidence, suing Wt 
another portion of the property, provided that 
the portions constitute distinot properties. 
PUTTA V. SUMMA, 57 P. R. 1866, 

See OusTOMS—P unjab —adoption, 36 P. 
R. 1885. 


Splitting up of Claim. 

See Civ. Pro Code, 1908, s. 11. 

See Civ. Pro. Code, 1908, 0. n, r. 2. 

See RES Judicata. 

See SPLITTING up of Cause of action. 
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Spadh. 

AJieDation by widow—Necessity—at Gya— 
See Hindu Law—Alienation, ii B. L. R. 
118=19 W. R. 426. 

Srotrlyam. 

Alienation of, by holder—Validity.—AStotru 
yam oonfercod for lives is iDalieaable by the 
bolder for the time being except as to bis own 
life interest. SDNDARAmurti Mudali v. 
VALLINAYAKI AMMAL, 1 M. H. C. 485. [D 
2 M. H. 0. 341 ] 

Stables. 

For milcb-cows, license for, by the Municipal 
Commissioner, Bombay— See Bom. ACT III 
OF 1888, 8. 394, 5 Bom. L.R. 1001 = 28 B. 253. 

Staff Corps. 

Attachment of moiety of pay of officer of the 
Indian Staff Corps— See ATTACHMENT—SUR* 
JECTS OP ATTACHMENT. 25 M. 402. 

Stakeholders. 

Agreement to pay to two stakeholders— 
Death of 000 —Failure to pay to the other— 
Whether breach of contract— See CONTRACT 
—general. 9 M. L. T. 454. 

Suit for winnings on a wager— See CON¬ 
TRACT ACT. 1872. s. 30, 2 L.B R. 271. 

Money deposited with Barrister—Suit for 
recovery of—Sec LEGAL PRACTITIONERS — 
advocate. 194 P.K. 1883. 

A person, even though he bo an advocate 
with whom fee-money is deposited on certain 
conditions is a stake-holder— See LEGAL 
Practitioners—ADVOCATE. 52 P.R. i894. 

Stamp, 

See Court Pees act, 1870. 

See STAMP ACTS. 

See VALUATION of appeals. 

See Valuation of Suits. 

(1) —Bond—Sfnrnp—Evasion of stamp and re¬ 
gistration rufcs.—Three bonds for Rs. 49 each 
were given by A to B on the same date, and 
they bore a stamp of four annas each. In a suit 
on these bonds, the (Question was raised whether 
they were admissible in evidence, seeing that 
there was an apparent evasion of the stamp and 
registration rules. HcM that the plaintiff was 
within tho law and the bonds were admissible 
m evidence. So long as tbe letter of the law is 
ftdbored to. the Court cannot object to any appa¬ 
rent evMion of the stamp and registration rules. 
In re a Reference by Judoe.Small Cause 
COURT. AMRITSAR. 5 P R. 1886. CI». Ref. 

(2) —"del Vllt of 1859, s. 31—Dismissal of 
suit— Under valuation found after—Order levy- 
sng deficient stamp duly ilUgat.—l% is oot open 
to the Court to levy from a plaintiff additional 
stamp duty after the dismissal of the suit, on 
the ground that tbe suit was at first undervalued. 
The only penalty for under valuation is tbe re- 
jeotion of tbe plaint, under s. 31, Aot VIII of 
1859, before tbe trial of the enit. Cboorub 
Khan v. Mumoo Khan, 18 P.R. 1868. 

0. IX—59 


Stamp — conlintted. 

, Suit on bond—Sufficiency of stamp—Rise 
in value of property.—Vfhere a bond stipulating 
for tbe delivery, on a future day, by tbe debtor, 
of a certain quantity of grain, was stamped on 
I a calculation of the then value of tbe grain a 
, subsequent rise in the value of the grain, at the 
institution of a suit to recover the grain or the 
price of it, would not make the instrument one 
not sufficiently stamped under the Aot, Bhai- 
RAB CHUNDRA CHOWDRI V. ALEK JAN 13 
C. 268. 

U) —Certificate of sale—Sale subject to mort¬ 
gage lien—Property sold in different lots to diff¬ 
erent persons—Stamp duly payable bt/ each put- 
, chaser, amount o/.—Where immoveable proper- 
ties, subject to an individual mortgage lien, have 
I been attached and sold in several lots to several 
different persons, in computing tho stamp duty 
payable by the purchaser of any one lot, tho 
' whole amount of the principal mortgage-debt, 
j and not merely a proportionate amount of it, is 
I to be added to the price, and the total amount 
I forms the consideration upon which the ad 
valorem stamp duty is to be calculated, as each 
purchaser is to obtain a separate certificate. In 
I re Vishnu Keshav Bathe, lO B. S8. (Bom- 
j bay P.J. for 1884, p. 98, R.) 

1 {5)—Act XVfll 01 1869. sch. II, art. 5— 

Unstamped acknowledgment—Objection as to 
admissibility o/.—The words “note or memo¬ 
randum whereby a debt is acknowledged to bo 
due” in art. 5. sch. II, Act XVIII of 18G9, 
taken in their most natural sense, mean a 
document made for the purpose of recording 
and affording evidence of an acknowledgment 
of a debt, and do not include every letter or 
other writing which, though written without 
any idea whatever of securing evidence of an 
acknowledgmeot, happens incidentally to con- 
I tain an acknowledgment express or implied. 
An objection that certain letters were inad¬ 
missible inasmuch as each of them was not 
stamped under art. 5 of sch. II to Act XVIII 
of 1869, cannot be taken for tbe first rime in 
appeal. Dr. J C. MORICE v. THE SIMLA 
bank CORPORATION Ll.MITED. SIMLA, 2 P R. 
1878. (3B.L.R.A.C. 126, 235. 5 B.L.R. App. 
10. 21 P.R. 186G, 79 P.R 1870, F.) [B., 2 

P.R. 1884.] ■ / L . 

(6)—i4cf X of 1362, sch. II. orl. 11, Note 1— 
Stamp duty—Refund—Remand.—When a suit 
is remanded in part, the appellant is entitled 
to only a proportionate refund of stamp-duty. 
(By tho majority of the Full Bench, Campbell 
and l/ocb, JJ., confra.) In the matter of the 
petition of DOOROA Dass DUTT, B.L.R. Sup. 
Vol. 811 = 6 W.R. His. 65. [F.. 18 W.R. 434: 
B.. 20 W.R. 106 ] 

iI)S. 34, Court Fees Act, 1870—Trans/er 
of Stamps. —Transfer of a Court-fee stamp on 
promise of a stamp of equal value being re¬ 
turned is no “sale” under a. 34, Act VII of 
1870. and no oonviotion can be sustained foe 
Buob transfer. Kbdab Nath Sbaha v 
Emperor, 80 C. 921-7 C.W.N. 704. 
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Stamp -‘Continued. 

{S)—Stamp duly—Decision on objections .— 
Stamp objections are the care of the Court aod 
when they are raised it is foe the Court to 
decide whether they ought to be sustained, 
without any regard to the ground, as being the 
sole and only possible ground upoo which the 
objection may have been taken. R.D. SELTMA 
V. MiHZ\ Mahomed Shirazi, 9 Bora. L.R 
1034. 

(9)—Su/^cisnev of sfantp—Document—Cons* 
truction—Pfaclice.~la determining the ques¬ 
tion whether a document bears a sufficient 
stamp, the document must be looked at as it 
stands. A defect, if any, in the Stamp Act 
cannot be cured by construing a document to 
be other than what it is or purports to be. 
Sakharam V. Ramchandra, ft Bom. L R. 26 
= 27 B. 279- 

{IQ)—Stamp—Construction of document—Act 
X of 1962. sc^i. A, arts. 25 and 35.—One of the 
dofendants in answer to a suit for the recovery 
of possession of certain land produced a docu¬ 
ment of which the following is a translation J — 
“We Hanumau Singh and Kalka Singh do 
hereby grant to Naudan Ram Misir asshankalap 
the plot called Rae Chanda consisting of one 
bigha land and two JUhwa trees in grove called 
Satti. Wo shall take no rent thereof; while 
the grantee is to avail it foe (his) whole life. 
Any one of our family will have no right to 
interfere afterwards. Given this Asarh Badi 
2nd. 1274 Fasli, Sambat 1024. (Corresponding 
to the 19th June, 1867).“ The document when 
produced bore a stamp of 2 annas only. On 
objection being taken by the plaintiff that this 
document was insufficiently stamped a refer¬ 
ence was made through the District Judge to 
the High Court. Held that the document must 
be construed as a conveyance on the face of 
which no value appears, aod as such, should 
have been stamped with a stamp of the valueof 
Rs 50. LACHMAN SINOH v. ISHRI SINGH, 
A.W.N. 1891. 65. 

{ll)^Unstamped document, admissibility in 
evidence of. for collateral purposes. —Documents 
happening to be unstamped can be admitted, 
when tendered in evidence, not for the purpose 
of giving effect to the documents themselves 
directly, but for some other collateral purpose. 
SUSTOMJI EDUL.JI CROOS V. CUBSETJl 
SORAHJI CROOS, 4 B. 349. 

( 12 )—Stamp— Promissory note payable on 
^mand—Collateral agreement. — In applying 
the Stamp law, the stamp duty must be paid 
upon what is stated in the instrument, aod 
cannot depend on collateral evidence. Where a 
promissory note is payable on demand, it ought 
to be stamped as a note payable on demand, 
although there may be a collateral agreement 
between the parties that the holder will not 
present it for a given time, or that, if paid on 
demand, the maker of the note shall be entitled 
to a certain amount of discount to be deducted. 
CHANDRAKANT MOOKERJBE V. KARTm 

Chaban Chailb, 5 B.L.R. 103*14 W.R.O.C. 
38. [F., 3 C. 220, 16 C. 432 ; iJ-, 6 Bom. L.R. 

679 .] 
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(13) — Unstamped docwnenl — Evidence. —The 
want of stamp in a document admitted as evi¬ 
dence, where the error of receiving it uustamped 
did not affect the merits of the case, is a 
ground for reversing a decision. MARK RIDDED 
CURRIE v. 8. V. MUTu Raman Chetty. 3 
B.L.R.A.C., 126 = 11 W.R. 520. [F.. 5 B.L.R. 
App. 10. 16 W.R. 6, 25 W.R. 376; R.. 13 B. 
449. F.B.; Disc., 2 A. 554; D., 11 B.H.C. 125.] 

(14) —Sait o»i unstamped Hundi—Hundi not 
admissible in evidence—Plaintiff whether en¬ 
titled to recover on original consideration.—The 
Stamp Law and the Law of Evidence in Eng¬ 
land are the same as those of India, in regard to 
the admissibility of an unstamped document in 
evidence, and the exclusion of oral by documen¬ 
tary evidence, aod, it has been ruled in England 
that, when a plaintiff cannot recover on a count 
on a note for want of a stamp, he may recover 
on account for money lent by proving an aokoow- 
Icdgment ou a demand made. In the present 
Cise, it was found that plaintiff paid defendant 
Rs. 300; that the latter on demand repaid 
Rs. G3-11-0 on account. There was, therefore, 
evidence on which plaintiff might recover the 
balance of the monies originally lent although 
he could not put the hundi in evidence. ManI 
Ram V. K.ALA MaL, 4 P.R. 1881. [F.. 82 P.R. 
1891: Appr., 73 P R. 1886; D.. 42 P.R. 1895.] 

{15)—Insufficiently statnped hatchitia— Ad¬ 
mission—Cause of action—.Where, in the case of 
an iusufficiontly stamped hatchtUa amounting 
to a promissory note, the defendant admitted 
the loan but pleaded payment, held, the plain¬ 
tiff bad a cause of action, whereupon he might 
maintain a suit indcpendentlv of the note. 
pbamatha Nath Sandal v. Dwarka Nath 
DeY. 23 C. 851. (7 C. 256, Expl.\ 3 C. 314, F.) 
[ftei. on. G O.C. IG; J?., 28 B. 360 = 2 Bom. L. 
R. 25. 9 0.0. 314]. 

(16)— Unstamped account— Evidence. — An 
account of advances made to, aod part-pay¬ 
ments made by the defendant, in his hand¬ 
writing and signed by him, need not be stamped, 
in order to be admissible in evidence. BROJO 
OOBIND SHAHA V.GOLUCKCHUNDER SHAHA, 
9 C. 127. (4 C. 835, F.) iF., 15 0. 162.] 

ill)—Reception in evidence of unstampedand 
unregistered document—Objection tn^rsi appeal 
—Civ. Pro. Code, 1359. s. 350—Civ. Pro. Code, 
1877, s. 578.—An appellate Court may adrmt 
and consider an objection to the reception, in 
evidence, of an unstamped aod unregistered 
document. Safder ali Khan v. Lachman 
DAS, 2 A. 554. (3 B.L.R- 126, Disc.) [«., 2 
N.L.R. 121.] 

{IQ)—Deficiency of—Document admitted in 
evidence — Objection taken on appeal.-The 
holder of a bill or note, which is defective and 
inadmissible in evidence for want of a stamp, 
may still sue on the consideration the person 
to whom he gave it. though he cannot use the 
bill in support of bis suit. When a document 
has been admitted in evidence, no objection on 
the score of absence or defioienoy in stamping 
can be taken on appeal. KRlSHNNAJI v. BAJ- 
UAL, 2 Bom, L.R, 25=24 B. S60. 
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(19)—Stamp-‘Objeclim to stamp baserf on 
fui«5 0 / fieoenuo Departmsnt^ —The objeobion 
that a security bead is engrossed on an eight 
anna stamp threaded to other stamps aggrega¬ 
ting to the full value, contrary to the rules of 
the Revenue Department is merely a technical 
objection and does not afiect the merits of the 
case. Mr. A. D. DUNNB V. AMEEROONISSA. 
KHATOON, 13 W.R. 41. 

{20)~Euidenee—Tims of stamping—Duty of 
Court. —Where a document, which under the 
stamp Jaws requires to be stamped, is tendered 
in evidencs. all that the Civil Court has to see 
is that it bears a proper stamp at the time 
when it is offered in evidence. The Civil Court 
ie not bound, nor is it at liberty, to allow the 
parties to go into evidence to show at what 
time the instrument was stamped. K4LI 
Churn Das v. Nobo Kristo Pal. 9C.L R. 
272. (24 W.R. 198, F.) [i?., 6 Bom L. R. 
699.] 

{2i) — Penalty — Secondary evidence of a 
<iocument.—Secondary evidence of the contents 
of a document, which was liable to stamp- 
duty but was unstamped, Cionot be admitted 
on payment of a penalty. KOPASAN v. 8HAMU, 
7M. 440. [P., U.B.R. (1893-1896), 7ol. II, 
633, 17 M. 473; R., 23 M. 49. 4 M.L.J. 193.] 

(22)^Stamp—Document tendered in evidence 
not duty stamped—Failure to pay stamp duty 
and penalty in lower Court—Offer to pay same 
4n second appeal, not allowed.—An instrument 
which is not duly stamped will not be admitted 
in evidence, on second appeal, oo payment of 
the stamp and penalty, when there is no evi¬ 
dence that the stamp and penalty were tendered 
to and refused by the District Court. Laksh- 
MAN DAS V. RAMBHAU. 20 B. 701. 

(28)—Permission to pay stamp duty of lost 
inslruntent — Quesre. —Whether permission to 
pay che stamp duty and penalty can be given 
in the case of a lost instrument? ARUNA- 
<3HBLLAM CHBTTY v. OLAOAPPA CHETTY, 4 
M.H.O. 812. [B., U.B.R. 11892 1896), Vol. II. 
681, 38 M. 49. P.C.] 

(2i)— Execution of agreement in Calcutta — 
Pleading in the mofussUr—Stamp duty.—Where 
parties residing and carrying on business in 
Calcutta exaoute agreements without intending 
to plead the same in mofossil, held, under the 
old Stamp Law, that suoh dooumoots were good 
and binding though not on stamped papers. 
OOURY CHURN UOOKBBJBB V. JOQBNDRA 
NATH MOOKEBJBB. W. R. 1864, 260. [R 
4 M.L-J. 192.) 

(25)—Valuation of appeal to Privy Counoil 
—Bengal Stamp Beg. X of 1829, neeesiilp 
of oomplianee with the terms of —Fresh evi- 
denoe on question of vsIim, if admissible.- 
Id this case, the leave to appeal originally 
granted provided that soob leave should be null 
and of no efleot unless satisfactory evidenoe 
ahoold be supplied by the appellants to the Re¬ 
gistrar ol the Bttdder Oonrt, that the real or 
market valoe ol the land in dispute exceeded 


Stamp—conlinued. 

the sum of Rs. 10,000. This order having been 
obtaioted ex parte and appearing to have been 
obtained upon an inaccurate statement of the 
facts, was discharged. The present application 
was put in to disohargo the said order of d>s- 
ebarge and to restore the appeal. Htld. tbaie 
was no fraud praotisod upon the Court in ob¬ 
taining the order granting leave to appeal and 
the condition on which that order was grant¬ 
ed had been fulfilled. There was, therefore, 
prima facie no ground for refusing to restore 
the appeal. It wis contended for the respond¬ 
ents that the value of the land in dispute 
was untruly stated in the phi.t in fraud 
of the Revenue Laws of Inlii, and tbat leivo 
to appeal ought not therefore to be grant¬ 
ed. But it was held that it was a mistake on 
the part of the Court, no less thin tbat of fcho 
appellant?, to have allowed tbeotuse to proceed 
upon suob a representation of the value as 
was continued in tbo supplemsntiry pUiut, 
and thptf Lordships suggested tbat Bengal 
Reg. X of 1839 upon tbo suejeot of value 
should be carefully attended to. Permission 
was asked by the ra^pondont to go into evi¬ 
dence on tbe question of value, but tbeir 
Lordships ware not disposed to deviate in ibis 
respect from tbeir original order, which was 
carefully and designedly confined to evidenoe 
to be adduced by tbo appellants, with a view to 
prevent the introduction, foe the purpose of a 
merely fiscal Regulation, of a contested issue 
OQ the question of v.ilue, a result, which in 
tbeir Lordships' judgment ought, in all cases, 
as far as justice will permit, to be avoided. 

Mohun LalSookul V. Debee DossDutt, 
2 W. R. P. C . 9«8 M.I.A 492*1 Suthec. 
438*1 Sar. 811. 

( 26 )—Lease for term of 3 years loiih covenant 
for renewal of lease after expiry of term— 
Stamp duty payable.—ka instrument of lease 
for a term of 3 years at a monthly rcab of Rs. 
190, with a covenant on the part of tbe lessor 
to renew tbe lease, at the option of the lessee, 
for a further term of one or two yeac^ from tbo 
expiration of tbe said term of 3 ye.ars, is liable 
to be stamped only with the duty payable on 
a lease lor a term of 3 years, as the instru¬ 
ment contains only one contract, a demise, tbo 
option of renewal of tbe lease being ancillary 
to it and forming part of tbe consideration for 
entering into the lease. TlIB SECKBTAHY TO 

THE Commissioner op Salt v. Suther¬ 
land Obr, 11 U.L.J. 390, F.B. 

(21)—Correspondence c-ntaining agreement Co 
lease—Stamping.—Whoto a correspondence 
contained a complete agreement to lease in the 
absence of anything to connect tbo subsequent 
draft and engrossed lease properly stamped 
with it, the latter could not be treated a part 
of the oocreepondence. Such being the case 
tbo correspondence mast be stamped and the 
penalty paid before it could be admitted in 
evidenoe. A. 0. BOYl> v. A, Kbeio, 17 C. 
648 . 

(26)—Bunnud authorising gomastah to eollect 
and sm for rents—Stamp duty—Act X of 1863, 
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sell. A. art, 143.—A swnnwd which authorises 
a ^omaslah to collect ceots and to sue foe them 
mast bb stamped. If it is a geceral power of 
afturiioY which authorises the gomastah to col¬ 
lect rents geuerally aud to sue for them.il neccs- 
sarv. it requires a four rupees stamp under 
art! 143. sob. A of Act X of 1862. RUOHOO 
Nundun ThAKOOR V. RAW Chander 
K ui’AU. 10 W.R.F.B 39. 

(29)— Agreement vnth covenant sounding in 
damages is not a bond-Stamp dulp.-ka instru¬ 
ment with a covenant to do a particular act, the 
breach whereof is to be compensated in dama¬ 
ges, is not a bond ; it requires only an eight 
anna stamp. GisttORNE AND Co. v. SuitAL 
BOWRl, 8 C. 284 = 10 C.L.R. 219. [R., 9 A. 

585. P.B.] 

{BO)—Stamp—Piwnissory note. —A promis¬ 
sory note IS sufhciently stamped if the stamp 
is suffioicnt to cover the principal sum secured 
bytboiijte. GOMKZ v. YOUNG, 2 B.L.R.O. 
C. 165 = 12 W R O.C 1. 

(31) - Pro note bearing a stamp not cancelled, 
admitted by first Court —AppellateCourlwhether 
cflJi queftion ndmissibtfifi/.—Though a promis¬ 
sory n >te bearing a stamp not properly cancelled 
is inadmissible in evidence, yet, when the Court 
of Qrsl instance bus admitted it, the appellate 
Court cannot question its admissibility in 
appeal. Ml KE v. NOA KAN GYI AND NGA 
PoSiN, U.B.R. 4th Qr. Stamp, 3. (U.B.R. 
1897—01. 11. 550. 559. F.i 2 L.B.R. 103. 
Diss.] 14 B. 152, 13 B. oG9, R. and Com.) 

(B 2 )—Co>itlict of laws—Promissory note exe- 
cuttd at Rampur irj favour ot the Fariab with¬ 
out stamp—Stamp affixed whai su»£ JlUd in 
British Indta-Lox loci contractus— Rampur 
Stamp Law, s. 62. prouiso (c )—ddmissifiifrfp 
tn evidence.—k promissory note was executed 
in favour of the Nawab of Rampur ” at Ram¬ 
pur. It was not stamped. According to s. 52 
of the Rampur Stamp Law, no document 
which required a stamp, but was not stamped, 
could be admitted in evidence for any purpose 
or be acted upon, unless it was executed in 
favour of tbe state (proviso c.). The .suit was 
brought in British ludia, tbe plaintiff’s plea¬ 
der aflixiug an one anna stamp on the docu¬ 
ment when be hied it. Tbe Subordinate Judge 
held that it was immaterial to find what the 
law at Rampur was and decreed tbe suit. Held 
that it was material to find what tbe law in 
force at Rampur was about tbe validity of un¬ 
stamped documents. Held further that the 
note having been executed in favour of tbo 
“Nawab of Rampur” and not “Sir Moham¬ 
mad Hamid Ali Khan Bahadur, &c.,” was one 
executed in favour of the State within tbe 
meaning of the aforesaid proviso, although 
tbo money was not advanced to tbe defendant 
from the State Treasury. It was, therefore, 
though unstamped, a note in accordance with 
tbe law in existence at tbe place of contract, 
aud could be admitted in evidence against the 
defendant in British India. AM1<A Bequu 
■V. NAWAB OF RAUPUR, 8 A.L.J. 866. 


Stamp — continued. 

(dd)-Unstamped memorandum of account-—^ 
In case of an unstamped memorandum of' 
account signed by defendant, if the account is 
inadmissible in evidence on the ground of want 
of stamp, the suit' will have to be dismissed, 
no other evidence being admissible. DlNGAR. 
Mal V. GOPAL, A.W.N. 1881, 108. 

(34) Memorandum of appeal insufficiently 
stamped—Stamp not supplied within time fixed 
— Dismissal of appeal — Appeal—Revision. — 
Where an appeal is struck off the file, owing 
to tbe failure of the appellant to make up the 
deficiency in Court fees on tbe memorandum' 
of appeal, within tbe time allowed, tbe appel¬ 
lant can prefer an appeal from that order as 
from a decree and should not apply for revi¬ 
sion under s. G22, Act X of 1877. In re 

Petition OF Machal Sahu, A.W.N. 1881, 
81. 

(35) —Sfnwp on plaint. —The amount of the 
stamp upon the plaint is not conclusive of tbe 
value of tbo subject matter of the suit. MOEUN 

Lall Sookul v Bpihee Doss, 7 M.I.A. 428 
= 1 Suther. 458=1 Sar. 739. 

(36) —Stamp on plaint — Quaere. —Whether 
the stamp upon the plaint required by Ben. 
Reg. X of 1829, s. 17, being for fiscal purposes 
only, is conclusive of the value of tbe property 
sued for ? MUSSUMAT AUEENA KHATOOR V. 
RADHABENOD MISSER, 7 U.l.A. 261 = 121100. 
P.C. 470=1 Sar 644. 

(31)—Appeal—Return of plaint by appellate 
Court .—Where au order has directed a plaint 
to be returned for presentation to tbe proper 
Court, an appeal from such an order is an 
appeal from an order and should be stamped 
with Rs. 2 It not being an appeal from a 
decree, full stamp-duty need not be paid. 

Pazlur Rahim v. abu Ahmed, 30 C. 453 = 
7C.W.N.402. (26 C. 275. F.) 

(38) — Plaint not stamped—Credit asked for 
excess paid elsewhere. —Where tbe plaint is not 
stamped but the plaintif! claims that tbe neces¬ 
sary stamp for the same relief has been fur¬ 
nished in excess in another suit, the credit 
claimed cannot be allowed. ASSAN v. PA- 
THUMMA, 22 U. 494. 

(39) — ‘ Dowl Fehrist ’ Stamp. — A ‘ dowl 
febrist ’ is no more a contract than are obittas, 
measurement papers or ‘ sumtbalic ’ papers, 
and does not require to be stamped or registered, 
GUNGAPERSHaD V. GOGDN sing. 3 C. 322. 
(F., 5C. 8G4=6 C.L.R. 286; D., 10 C L.R. 
121.J 

(40) —i4cf X of J862. arts. 7, 12 —Document 
regarding remuneration to pleader — Agreem^t 
for service within o,Tt, 7, and not bond^ under 
art. 12.—An agreement by a olient retaining a 
pleader for procuring a certificate under Act 
XXVII of 1860, and reciting that, incoa^det^- 
lion of bis trouble, be was to receive a certain 
fixed sum of money in any event, is an agree¬ 
ment for service within the meaning of ar^ 7. 
of Act X of 1062, and not a bond or other 
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obligation for the paymont of money under art. 
12 ; and the question depends on tho nature of 
the document and not on the amount secured 
thereby. DULPUT RAI v. RUHBEM BUKSH. 
86 P.R. 1869. [D.. 82 P.R. 1870.] 

(41) —Rond— Pleader’s fees—‘Act XVIIl of 
1869.—An instrument by which a party ap- 
points a vakil and agrees to pay a certain sum 
on the accused in the case being acquitted and 
to pay nothing if they are convicted, comes 
under the deCnition of a bond given in Act 
XVIII ol 1860, 8. 3. para. 5, and must bo 
stamped accordinglv. 8PRNCBR v. EMAMOOD- 
DEBN, 82 P.R. 1870. 

(42) —Bombay Regulation XVTII of 1827, 
s. 12. cl. (2)— Sale-^ed under—Suit to recover 
possession — Practice. —In tho case of asale doed 
executed on an one-anna stamp when Regulation 
XVIII of 1827 (Bombay) was in force, /leWthat 
the deed was sufficiently stamped under ol. (2) 
of s. 2 of tho Regulation, but that tbe plaint¬ 
iff suing thereon cannot obtain a judgment for 
a sum or value beyond what is covered by tho 
stamp, unless be paid an additional stamp>duty 
and penalty, which the Court might allow him 
to do. MULJl BECHAR v. JETOA JESH iM- 
KAK, 10 B. 239. 

HZ) -Contract^Suil for recoviring costs of 
preparing deeds of inienture and debenture — 
Starnp duly—Plaa of origin of cause of action 
— Jurisdiction—Counter clavn against plaintiff 
not allowed — Civ. Pro. Code, 1882. s. 111.—By 
an agraemmt of December 1892, pUintifIs, 
contraotors, entered into a contract with tho 
defendant Company for tbosupply of machinery 
CO be delivered and paid for in tho manner 
agreed on. On difliculties arising as to pay¬ 
mont, a supplementary agreement was entered 
into between tho parties in August 1894 bv 
whioh it was arranged that the plaintiffs should 
accept shares in tho Company and debentures 
charged on its property in satisfaction of tboir 
claim- By the Afth clause of tho agroemont. it 
was provided as follows: —" The Company shall 
forthwith execute an indenture of tra^t in 
favour of tbe trustees to be namod by the 
contractors for tho purpose of securing the 
debentures, such indenture and debentures to 
bo prepared by tho solicitors of the contractors 
at tbe oxpooso of the Company and to bo 
approved of by tbe oomptny's solicitors. It 
was to recover the costa of the preparation of 
tbe above said indenture and debentures from 
the defendant Company that tho plaiotiSs 
brought this suit. On the materal issue as to 
jurisdiction, tho Court was bold to have juris¬ 
diction. leave having been given under cl. 52 
of the Lottors Patent. Where one of tho parties 
assents to a oontract in Bombay, part ot the 
oauKO of aotion must surely be taken to have 
arisen at Bombay ; for, if tbe assent ol such 
party to the oontract bo disproved, tbe whole 
contract would fall to tho ground and with it 
the right of suit. Also, under the oircumataooes 
of this case, tbe preparation of tho dooumenta 
in Bombay and tboir approval by the defend¬ 
ants, Bombay solicitors having deoQ aoceptod, 
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it must be held to have been intended that they 
should be prepared in Bombay and paid for 
there. The issue whether, under tho above 
agreement, the defoodants were liab'o to pay 
the st.amp-ducy for the deeds was decided in the 
affirmative. Under the agreement tho defend- 
ant Company were liable to pay all the c^'sts 
incidental to the execution of the deeds and the 
term ‘ prepared ’ must htve been intended to 
include the stamping of tho document but for 
which it could not be executed. On another 
i.ssae raised as to whether the defendants were 
not entitled to set off tboir countci'-claim for 
damages against the plaintiffs lor their failure I o 
carry out tho earlier agreement of 1882. it was 
held that such counter-claim or set-oil should 
not be permitted, for, the claim w,i3 not occ for 
an asoertainod sum of money legally recoverable 
from the plaintiff-^, as provided fr>r in s. Ul of 
tho Civ. Pro. Codo. DOBSON AND BAKliOW v. 
Tub bbngae Si’innis<4 and Weavinmi 
COMPANV. 21 B, 126. f/?.. 2J M. 336*10 M. 

L.J. 395 = 1 M.L.T. 153.J 

This circular calls foe annual statements 
regarding stamp fo<5», and the expense to 
t.iovornmont for each description of C<>uct. 
Cir. No 2, dated tho 13th February 1865, 2 
W R. Civ. Clr. Order, p. 1. 

This circular deals with stamp on receipts 
from suitors for m juey repaid to them from 
sums in deposit Cir. No 22. dated the 13th 
September 1863. 4 W.R. Civ. Cir. Orders, p. 1. 

ThiscirouUr dr.iws aMcntnn to circular 
No. 2 jf 1805, calling f jr .ionual stvboinonis 
regarding stimp foes anl Ibo oxponse to 
Government for each description of (’ourt. 
Cir. No 4. dated' the 20th February 1856, 5 
W.R. Civ. Cir. Orders, p. 2. 

I 

This oirouUr substitutes new rula regarding 
stamp pap 2 C on which applications for new 
trials under s- 21. Act Xf. 1865. «tc.. aco to bo 
engro.^sed. Clr. Order No 33. dated 14th De¬ 
cember 1867, 9 W.R. Civ. Cir p. 1. 

This circular requests Courts to 8vtisf> them¬ 
selves as to the c»ucellatiQ.o of adbosivo stainpH 
Alod botwoon lat April last and tbe r<'<'oipt of 
Circular, dated 17th Jaiinary 1871. Civ. Clr. 
No. 10, dated 13th April 1871. IS W.R. Civ. 
Cir., p. 19. 

This circular calls attention to Ruh-s rela¬ 
tive to the use ot Bicolor and Adhesive Stamps 
as denoting fees chargeable uuder tho Court 
Fees Act. Civ. Cir. Memo. No. 1, dated lOth 
January 1872, 17 W.R. Rules and Orders of 
the High Court, p. 1. 

Tais circular directs tb.at Collectors, Ac., are 
to bo careful that Stamps commonly used are 
always available at Sub-divisions. Rev. Cir. 
No. 4. 20 W.R. Rev. Clr.. p. 3. 

This circular directs thit occasional ini-poo- 
tion is to be made by heads pi offices to opsure 
tbe efleotual punching and defacement of 
stamps. Rev. Cir. No. 3, 20 W.R. Rev. Cic. 
p. 7. 
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TLis circular make? an alteration in ol. 4. 
8. G, Ch. XIIl of Board Rules, regarding 
Stamps. Rev. Cir. No. 1. 20 W.R. Rev. Cir., 

P 9 

Tbi.o letter circulate.s Financial Department 
Order drawing attention loan instance of fraud 
ill a District Stamp Office, and directing pre- 
cau'.irns to bo taken when Collector grants 
re!und or renewal of stamps. Rev, Cir. No. 10, 
20 W.R. Rev. Cir., p. 14. 

'L'liis circuljr directs that Court-fee Stamps 
for processes should be put in with application 
and fixed on process at once, and that postage 
lat.ols shiuld not be received until party 
desires process should be actually transmitted. 
Civ. Cir. No. 17, 20 W.R, Rules and Orders of 
the High Court, p. 8. 

This circular nails for report regarding num¬ 
ber ofstarops rcfjuired to be repunched month¬ 
ly in the Courts at bead quarters and sub¬ 
divisions, and asks whetber any inconvenience 
is felt in carrying out orders on the point. 
Rev. Cir. No 8. 21 W.R. Rev. Cir,, p 4. 

Tbi.s letter circulates Fioancial Department 
Orders of 31st J ir.uary 1874. regarding cancel¬ 
lation and punching of stamps. Rev. Cir. 
No. 4, 21 W.R. Rev. Cir., p 6. 

This circular draws attention to previous 
circular regarding the punching of suamps 
affixed todecuments. Civ. Cir. Memo. No. 4 
of I4th February 1874, 21 W R. H C. Rules 
and Orders, p. 9. 

This circular in supersession of previous cir¬ 
culars. pi'omulgates new rules regarding pay¬ 
ment ofdi'^count on stamps. Rev. Cir. No. 2, 
22 W.R. Rev. Cir., p. 3. 

This circular lays down order.s regarding the 
refund of judicial stamps wbon the applications 
for refund are unsupported bv certifiertes. 
Rev. Cir- No 5, 22 W R. Rev. Cir., p. 5. 

This circular communicate.s orders of Gov- 
eriimcut in a case of ernboszlement of stamps 
at a sub-divisional treasury. Rev. Cir. No 6 
22 W.R, Rev, Cir., p. 5. 

This circulates I^’inancia! Department Reso¬ 
lution regarding the refund or renewal of a 
Btarnped Paper. Rev. Cir. No. 6, 23 W.R. 
Rev. Cir., p. 17. 

'i'his circular promulgates rules for guidance 
of proceedings held by District Officers for 
rcalizTti -n of Stamp Pees in Pauper Suits. 
Rev. Cir. No. 1, 23 W.R. Rev. Cir., p. 29 

With reference to Government Order regard¬ 
ing ss. 40 and 50 of the General Stamp Act, 
this circular intimates that documoots not 
correctly prepared are to bo considered as in¬ 
sufficiently stamped, and treated accordingly. 
Rev. Cir. No. 2, 23 W.R, Rev. Cir., p. 31. 

This letter circulates Financial Resolution 
relating to the cancellation of stamp labels 
on certain documents before issue. Civ. Cir. 
Order No. 13. 23 W.R. Rules and Orders, of 
Bigh Court, p. 18. 


Stamp—confinued. 

This circular deals with quarterly stamp* 
statements and their comparison with previ¬ 
ous year's quarters. Rev. Cir. No. 4, 24 W.R. 
Rev. Cir., p. 5. 

This circular deals with the indents for 
stamps. Rev. Cir. No. 7, 24 W.R. Rev. Cir. 
p. 7. 

This circular cancels C. O. No. 10 of March 
1875 as to Store Book of stamps. Rev. Cir 
No. 3. 24 W R. Rev Cir., p. 18. 

This circular deals with the exchange of 
adhesive stamp for stamped papers. Rev. Cir. 
No. 1, 24 W.R. Rev. Cir., p 23. 

This circular directs that frauds in con¬ 
nection with stamps are to be reported imme¬ 
diately. Rev. Cir. No. 2, 24 W.R, Rev. Cir., 
p. 25. 

This circular lays down certain additional 
precaution in the custody of stamp-labels. 
Rev. Cir. No. 6. 24 W R. Rev. Cir., p. 27. 

This circular lays down that the periodical 
inspection of documents bearing adhesive labels 
is to apply to all papers which require such 
labels. Rev. Cir. No. 7. 24 W.R. Rev. Cir. 
p 27. 

This circular deals with the duties of Collec¬ 
tors when unstamped or insufficiently stamped 
documents are produced before them. Rev. 
Cir. No. 6, 25 W.R. Rev. Cir., p. 4. 

This circular deals with the Board’s Rule 
8, 8. I, about issue of stamps after 27th 
of the month. Rev. Cir No. 3, 2S W.R. Rev. 
Cir., p. 6. 

This circular deals with non-judicial stamps. 
Rev. Cir. Ho. 5, 25 W R. Rev. Cir., p. 7. 

This oiroular lays down a new table of rates 
of discount on sale of stamps. Rev Cir. No. 1, 
25 W R. Rev. Cir. p. 10. 

This circular states that certificates of pur- 
chaso’money are not conveyances, and should 
not be stamped —C.O. No. 4 of January, 187G, 
cancelled. Rev. Cir. No. 2. 25 W.R. Rev. 
Cir., p. 12. 

This circular deals with the corrections in 
form of license for vend of stamps. Rev. Cir. 
No. 5, 25 W.R. Rev. Cir., p. 12. 

This circular deals with the value of stamps 
stored in sub-divisions. Rev. Cir. No. 5, 25 
W R. Rev. Cir., p. 22. 

Tbi.s circular deals with the details of land- 
revenue — Excise and stamp return. Rev. 
Cir. No. 7. 25 W.R. Rev. Cir., p. 22. 

This circular deals with stamp return 
No. XXXV. Rev. Cir. No. 8. 23 W R. Rev. 
Cir., p. 23. 

This circular deals with the evasion- of 
stamp-law in loans. Rev. Cir. No. 3, 28 W.R. 
Rev. Cir., p. 25. 

This oiroular deals with the evasion of stamp^ 
duty in blank transfer deeds. Rev. Cir. No. 4-,. 
25 W.R. Rev. Cir., p. 2T. 
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Stamp—continued. 

All receipts for sums of over Rs. 20, except 
those granted to cultivators for cent, must have 
a one-anna stamp. The postage stamp on a 
receipt sent by post is not enough. Rev. Clr. 
No. 4. 25 W.R. Rev. Cir.. p. 29. 

This circular deals with the stamping of 
documents after execution—Prosecution. 25 
W.R.U.C. Rules Clr. No. 5. dated 2Sth March 
1676, p. 4. 

See ACT VI OF 1882, ss. 76, 79. A.W.N. 
1900, 15. 

See APPEAL — AbL’ITR.ATION, 3 B.L.R. 
App. 104 = 12 W.R. 50. 

Appeal—Rejection for insufficient—Appeal 
from'order—See APPEAL-ORDERS, A.W.N. 
1883. 255. 

Evidence—Objection as to stamp in special 
appeal—See AI’PELLATE COURT — OBJEC¬ 
TIONS FIRST TAKEN IN APPEAL. 4 B.L.R. 
A.C. 27 Note=l2 W.R. 3G2. 

Suit-bond unstamped - Appeal—See APPEL¬ 
LATE Court—Re.tkction or admission of 
Evidence. 5 B.L.R. App. lo. 

Letters submitting to arbitration — Not 
required—Verbal agreement, evidence of— See 
ARBITRATION—REFERENCE TO ARBITRA¬ 
TION, 19B. 32. 

Objection as to want of, cannot bo taken for 
the first time in second appeal— See AWARD, 
10 C.L.J. 41 = 2 Ind. Cas. 414 = 37 C. 63 = 11 
O.W.N. 76. 

Issue of certificate of sale—Insufficiency of 
stamp—Court not bound to grant fresh certi¬ 
ficate—See Certificate of Sale, 9 B. 
526. 

Order rejecting memorandum of appeal— 
Duty—See Civ. Pro. CODE, 1908, s. 2. 0. VI, 
r. 17. O. VII, r. 11. O VI. r. 18. 0. XLI, r. 3, 
8 . 107 (2), O. XXII, r. 11, A.W.N. 1885, 323. 

Sum recoverable by (^vernment as stamp- 
fees, first charge on proceeds of sale—See CiV. 
Pro. Code, 1908, O. XXXIII, r. lO. 25 M. 733 
-12 M.L.J. 406. 

Memorandum of objection insufficiently 
stamped—Defect not made good—Dismissal 
for default—Appeal memo, also insuffioiontly 
stamped—Appeal—See CIV. Pro. CODE. 1908, 
O. XLI, r. 22, 8. 146, 4 N.L.R. 168. 

Application to wind up partnership—Nature 
of suit—See Contract act, 1872, s. 265. 13 C. 
L.B. 160. 

Declaratory suits—Stamp duty—Act VII of 
1870, 8. 12—See DECLARATORY DECREE, 

Suit fob—Declaration op titles, i M. 
40- 

Unstamped document—Secondary evidence 
of its contents—Admissibility—See Evidenob 
—GENERAL, 2 M.W.N. 1911, 166. 

Entry in book recording extent of holding 
and rate of rent—Admissibility in evidence— 


Stamp— continued. 

Unstamped and unregistered document— See 

Evidence—Miscellaneous Documents, 

5 C. 864 = 6 C.L.R. 286. 

Secondary evidence—Unstamped instrument 
—Notice to produce—See Evidence—SECON¬ 
DARY EVIDENCE, 2 M. 208. 

See Evidence—Secondary evidence, 
21 B. 201, F.B. 

Document inadmissible for want of—Suit 
thereon—Suit on original cause of action— 
Maintainability—See EVIDENCE — MISCEL¬ 
LANEOUS. 21 M.L J. 462. 

iDEufficient stamp—Documout admitted by 
the defendant—Dismissal of suit—Legality— 
See Evidence act. 1872. s. 58, ll lud.Cas. 
810. 

Unstamped entry in account book—Admis¬ 
sion in evidence— See IRREGULARITIES, A. 
W.N. 1882, 115. 

See Landlord and Ten.ant—Relation¬ 
ship of Landlord and Tenant, 4 M.H.C. 
163. 

Plaint sent to Court unstamped—Requisite 
Court fee paid after expiry of the period of 
Limitation—J-’laguj restrictions- See LIMITA¬ 
TION-GENERAL, P.L.R, 1900, p. 191. 

Limiiation—Plaint sent to Court by post uu* 
stamped—Plaintiff restrained from going to 
Court owing to plague under executive orders 
—Coort-fees Act. 1870,8. 28—See Li.MITATfON 
—General, P.L.R, 1900, p. 189, 

Plaint ineufficiently stamped — Deficiency 
made up witbm time allowed—Suit not barred 
—See LI.MITATION-General, 3 lud. Cas. 
557. 

See Limitation ACT, 1908, s. 3, 3 P.R. 
1893. 

Sec Limitation act, I908, a. 3. art. 23, 
20 c. 41. 

See Mortgage —accounts between 
Mortgagor and Mortgagee. 9 B. 435. 

See Negotiable Instruments—Bill 
OF EXCHANGE, 16 C. 432. 

Partition suit—Title of plaintifi to share in 
many of the properties included in plaint 
denied—Court-fee payable—See PARTITION— 
Miscellaneous. 20 C. 762. 

Plaint, iosufficicDtly stamped— Deficiency 
not made good within time allowed by Court— 
Plaint admitted subject to defendant's objec- 
tions— Subsequent rejection of plaint— See 
PL.VINT—REJECTION OF PLAINT, A.W.N. 
1891. 1G6. 

Finality of decision of first Court as to under¬ 
valuation of plaint—Plaint not to be rejected 
without opportunity to plaintifl to affix proper 
stamp—See PLAINT—REJECTION OF PLAINT, 

9 B. 355. 

Plaint or appeal if returnable for pcesenta- 
tioD in proper Court, after admission, in wrong 
Coart and cancellation of Court-fees — See 
PLAINT—Return of Plaint, 7 B. 487. 
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Stamp—concluded. 

PetiUon of compromise oontaining recital of 
a previous oral agreement for lease, whether 
requires stamp — See REGISTRATION ACT, 
1908, s. 17, 12 C.W.N. 59. 

Release—See REGISTRATION ACT, 1908, 
8 . 17, cl. (3), 2 A. 554. 

See BOM Reg. XXVIII OF 1827, 8 . 14, cl. 
]. 5 B. 127. 

See Resistance to Execution of de¬ 
cree. 4 B.L.R. P.B. 94 = 12 W.R. F.B. 25. 

See Security for Costs, 21 B. 576. 

Second appeal—Plea that appeal in lower 
Court was barred by limitation—Plea cannot 
be raised at the hearing when not taken in 
memo, of appeal—See SPECIAL OB SECOND 
APPEAL—Practice and Procedure in 
Special appeal. 13 a. 580=ii a.W.N. 166. 

See SPECIAL OR Second appeal—Mis¬ 
cellaneous. A.W.N. 1883, 165. 

On certificate—See SUCCESSION CERTIFI¬ 
CATES act. 1889, ss. 17, 20. 19 B. 145. 

Stamp Act (XXXVI of i860). 

[Rep. act X OF 1862], 

See STAMP. 

See Stamp Duty. 

(1) —Slamp Law {Act XXXVI of 1860). s. 14— 
Optional stamp—Bond—Rights of obligee .— 
Where a person knowingly and without mistake, 
ignorance or inadvertence, executes a document 
on an optional stamp, the obligee can recover 
such a sum only as that optional stamp oovers: 
no larger sum than that can be recovered in 
any Court of Justice under the provisions of 
6 . 14. Act XXXVI of 1860, and no amount of 
penalty can make up the deficiency in the 
stamp. Syud Keramut Ali v. Moonshee 
ABDOOL WAHiB, 17 W.R. 131. 

(2) — Sch. A, cl. Instrument in the nature 
of promissory note—Amount of stamp duty 
payable —An instrument contained the follow¬ 
ing : “ We bind ourselves to pay with interest 

to.the sum of rupees.being the balance 

of dealings held with your firm and the amount 
received this day from you in cash on account 
of stamp.” Held that the instrument, though 
not a bond or hundi, was in the nature of a 
promissory note and came within the descrip¬ 
tion in cl. 4, sob. A of Act XXXVI of 1860. 
HUTUMAN SAHIBv. HUSAIN SAHIB, 1 M.H.C. 
152. 

(3) —Sch. A, cl. ‘20—Agreement to share in 
profits and loss in consideration of amount 
advanced—Partnership agreement ••Amount of 
stamp duty. —The defendant bad obtained from 
Government the Abkari farm of a taluk. In 
consideration of a certain amount advanced, by 
the plaintifi for payment of the deposit, an 
agreement was entered into between the parties, 
whereby the whole management of the business 
was to reside in the plaintiff, and both the 


Stamp Act (XXXVI of iSBO)—concluded. 

parties were to share in the profits and loss and 
render accounts to each other. The document 
did not purport to transfer to the plaintiff a 
separate and distinct property in either the 
shops or the trees of the farm. Held that the 
agreement provided for a partnership between 
the parties in respect of the subject matter of 
the whole undivided contract, each sharing the 
profit or loss in equal proportions. The 
document was, therefore, a deed of partnership 
and bad to be stamped under cl. 20, sch. A of 
Act XXXVI of 1860. CHINNAIYA NATTAN 
v. Muthuswami Pillai, 1 M.H.C. 226. 

(4)—Stamp— Bombay Regulations — Sch. A 
and s. 14— Promissory note containing agree¬ 
ment to waive jurisdiction. —A promissory note 
containing an agreement by the maker that, in 
case of any dispute or difference arising concern¬ 
ing the payment of the note or the subject- 
matter thereof, the same shall and may be 
sued iutbe Supreme Court, and " to tbe juris¬ 
diction of which I hereby waive and agree to 
waive all pleas, ” properly stamped as a pro¬ 
missory note, did not require an additional 
stamp as an agreement under Act XXXVI of 
1860, ech. A and s. 14. RaKHALDASS SING- 
HEE V. ROY Chunder Dutt, 1 lod. Jur. 0. 
S. 124. 


Stamp Act (X of 1862). 

[Rep. act VII OF 1870.] 

(1) — Mourosee-ryotee potiahs, stamp duly 
not chargeable /or.—In this suit for enhanced 
rent, plaintiff admitted tbe tenure of tbe defend¬ 
ant, who however, pleaded a mourosee-ryotee 
pottah. The lower Courts refused to admit tha 
pottab because it was not stampted and tbe 
lower appellate Court refused even to allow tbe 
defendant to pay tbe prescribed price and obtain 
a stamp on the document on the ground that 
the defendant had wilfully evaded the law. 
Tbe High Court held that the Judge was wrong* 
Tbe pottah purported to be a mourosee pottah, 
which, if genuine, would protect the tenure 
from enhancement, and such a pottah, neither 
under tbe old Stamp Law (Reg. X of 
1829) governing this case, nor under the new 
law (Act X of 1862) required to be written on 
stamped paper. MoHEEOODBEN AHMED v. 

Prannath Roychowdhry. 3 W.R. ActX, 
Rul.142. 


(2) —Sfawp Act—Transfer of under-tenure 
endorsed on pottah—Admissibility in evidence.”” 
Where the transfer of an under-tenure is effected 
by an endorsement on the back of the tenant s 
pottah, the endorsement is not admissible m 
evidence, unless it be stamped as though it 
were a separate deed. Tetai ABOM v. GAGAI 
GURA Chawa, 3 B.L.R. App. 30; 

AHUNG V. GIRGHBB KOER AJOOAH, 11 n.K- 
363. [i?., 12 W.R. 303.] 

(3) —Petition for lease, if re$istrabla—BeQ*f' 
tration Act {XX o/ 1866), s* 17 -Sfamp 

and penalty — Evidence—Suit »n ejectment, 
Acs X of 1859, 5 . 78.-8. 17, XX of 1866 , does 
DOt provide lor the registratioD ol a petition 

j 
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Stamp Act (X of 1862)— continued. 

asking for a lease. Stamp duty and penalty 
are not leviable on such petition, when it is 
used as evidence of a contract to be entered into 
between parties. [F., 17 W.R. 509 ; Afpl.. 7 C. 
703,F.B. = 10 C.L R. 121.] Where, in a suit in 
ejectment instituted under Act X of 1859, the 
judgment-debtor fails to invoke the protection 
of B. 78 of the Act, against the decree-holder, he 
cannot, in special appeal, claim the 15 days' 
time under the section within which to pay 
the money. Ohooneb MUNDAR v. Chundbe 
Lall DaSS, 14 W.R. 176. 

(4) —Sfomp Act (X of 1862) —Promissory note 
— Ambiguity. —Where the wording of a promis¬ 
sory note bearing a one anna stamp appears to 
be ambiguous as to whether it is payable on 
demand the Court will take the evidence of the 
parties as to the intention, and will then decide 
whether it is properly stamped. Under such 
circumstances, the Court will take evidence of 
usage. Bank of Hindustan, China and 
Japan v. Sedgwick, i lod. Jur. N.S. 107. 

(5) — Decision as to stamp duty—Powtr of 
Court of appeal. —An appellate Court has got 
power to re-open in appeal the question whether 
a document, which the Court of first instance 
has declared to be liable to stamp under Act X 
of 1862, is so liable SUBRAYA PiLLAI v. 
Srinivasa Fillai, 3 H.H.C. 71. 

(6) —‘Unstamped bond— Intention to evade 
stamp laws — Evidence —Consfruefton.—Where a 
bond contained astipulation to the effect that, 
as the obligors were urgently in want of money 
and unable to procure a stamp, they executed 
the bond on plain paper, agreeing to makegood 
any penalty the obligees might have to pay in 
suing them to enforce the obligation, lield that 
this was not in point of law an agreement to 
evade the stamp laws, though, as a matter of 
fact, an intention to evade the stamp laws 
might have been inferred. SASHl BHUSAN 
Banbr.jbb V. Tarachand Kar, 3 B.L.R.A. 
0. 829»11 W.R. 5S3. 

(7)—Sfamp— Release on insufficient stamp— 
Such deed confined only to so much property as 
would be covered by the stamp.—A deed was 
written on unstamped paper, but it was stipu¬ 
lated in the deed that A should get it stamped, 
wheib was done, but, instead of ao ad valorem 
stamp, a stamp of 2 annas only was impressed. 
A, after having been in possession of bis allot¬ 
ment for ten years, brought a suit against his 
elder brother, claiming a share in the family 
estate, SMscordiogly to the ordinary Hindu Law, 
and impeaching the deed of release as forgery. 
Tho Budder Ameen upheld the deed. On appeal 
to the Civil Court of Dbarwar, A (or the first 
time objected to the reception of the deed as 
evidence, as not being impressed with a stamp 
sufficient (o cover the value of the property 
released. That Court admitted the deed as evi- 
denoe of lbs release. On appeal, the High Court 
also upheld the deed, but, under Bom. Reg. 
XVIII of 1827, B. 10, ol. 1, and s. 12, ol. 2, re¬ 
duced its effect and operation by making it a 
-deed of release (or so muoh only of the property 

G. IX-60 


Stamp Act (X of 1662)— conlinued. 

comprised in it as would be covered by the 2 
annas stamp impressed. The Judicial Com¬ 
mittee reversing such decree, hold that the 
course adopted by the High Court in respect to 
the insufficiency of the stamp was errouoous, 
as it was the duty of that Court (1) either to 
have refused to admit tho deed as evidence 
for want of a proper stamp, or (2) in the alter¬ 
native. to have required to deed to be properly 
stamped before admitting it as evidcoce. 

Mantappa Nadgowda V. Baswantrao 
NadgOWDA, 15 W.R.P.C, 32 = 14 M LA. 24 = 
2 Suther 407 = 2 Bar. 648. 

(8) —Insufficient stamp duty — Contract .— 
Where two distinct contracts are written on one 
paper affixed with tho stamp duty payable on 
only one of the two contracts, the Court may 
take into account the stamp already on the 
instrument iu making up tbe aggregate of tho 
stamp required Bala.ji MaH.adev v. KbisH- 
NA.JI CHIMNA.JI, 6 B H C.A.C. 9S. 

(9) — Mortgage—Execution a?id delivery to 
mortgagor of supplementary deed reserving 
equity of redemption—Subsegueni possession of 
deed by mortgagee—Presumption — Stamp .— 
Certain lands were mortgaged by A to B by a 

I deed which on the face of it appeared to bo a 
deed of absolute sale ; at tbe same time, an 
ekrar which reserved the equity of redemption 
to A was executed and made over to him. In a 
suit subsequently brought by B. for confirma¬ 
tion of possession and registration of title, on 
tbe allegation that A bad returned the ekrar to 
him, thereby surrendering tbe equity of re¬ 
demption, A’s plea was that tbe ekrar was lost 
and bad somehow found its way to the plaint¬ 
iff. Held that, as it was admitted that the 
ekrar was in plaintifl’s possession, bo was entit¬ 
led to the benefit of the presumption of law 
which was iu bis favour, and tbe onus lay on the 
defoodant to prove by legal evidence tbe loss of 
tbe ekrar. Held also that, as tbe deed was on 
tbe face of it an absolute sale, and as tho effect 
of tbe deed was merely controlled by Iho ekrar, 
tbe effect of the return of the ekrar to the mort¬ 
gagee was that the equity of redemption which, 
under tbe ekrar, was vested in tbe mortgagor, 
became extinguished, so that it was unneces¬ 
sary to execute anyseparate document requiring 
a separate stamp. Ra.1 COOMAR SINUM v. 
Rau Suhayb Roy, 11 W.R. I5l. 

(10) —See APPELLATE COURT—REJECTION 
OR ADMISSION OF EVIDENCE, 3 B.L.R. A 0. 
126-11 W.R. 520. 

(11) —See CONSIDERATION, 7 B.H.O. A.C. 
10 . 

(121 —See COPY OF DECREE OB JUDGMENTS, 
1 W.R. Mis. 21. 

(13) —See Dauaobs—Measure and As¬ 
sessment. 5 W.R. 8 .C.O. Ref. 10. 

(14) —'Promiaaory note not duly stamped— 
Stamp penalty not reoeivable—Suit on note— 
See NEGOTIABLE INSTRITMENTS—PROMIS¬ 
SORY Notes-GBNEBAL, 7 M.A.O. 361. 
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Stamp Act (X of i662)-~ccntinued. 

(15)— Ss. 3 and 54— Engrossing document on 
nintamped paver. —Persons who have merely 
engrossed documents liable to stamp duty on 
unst imped papers are not liable to be fined 
under s. .54, Act X of 1862, REG. v. JOTI bin 
Satu, 1 B.H C 37. 

(1C«) —S. 14— Act X of 1862— Documents 
without proper stamp—Jdmtsst6iiit^ as against 
person producing same, —Documents not bearing 
proper stamp under Act X of 1862 are not 
admissible in evidence to show tbe terms of the 
deed as against the party producing tbe same. 

Tiiakoor Oomrao Singh v. Thakooranee 
Mehtab Koonwur, 3 Agra 103. 

(17) —S. 14—Stamp Act—Transfer of tinder- 
Uwure endorsed on potla —trj cwi- 
dence.-*-Where the transfer of an undor-tcnure 
is cOected oy an endorsement on the back of 
the tenant's potta, the endorsement is not 
admissible in evidence, unless it be stamped as 
though it were a separate deed. Tetai ABOM 
V. (lAGAi GURA Chaw A, 3 B.L.R. App. 30. 

(18) —S. li—Validity of Bonds subsequently 
stamped — Act VllI of 1859—4cf XXXVI of 
1860—X of 1862.—A bond properly .stamped 
when produced at tbe first bearing of a suit, 
and when the Court is asked to roccive it m 
evidence, is valid under Acts VIII of 1859, 
XXXVI of 1860 and X of 1962, even though it 
may not be stamped at tbe time of tbo institu¬ 
tion of tbo suit. ATMARAM V. AUIRCHAND, 

3 B.H.C.A.C. 92. 

(19) — S. 14—Sfamp, determination as to pay¬ 
ment of—Real nature of instrumetii—Discretion 
— Appeal. —la determining what provision of 
the Stamp laws is applicable to a parti¬ 
cular instrument, regard must be bad to tbe 
real nature of the instrument, and not to tbo 
title which may have been given to it by tbo 
parties, if tbe contents of the title show that 
the title was a misnomer. When the Legis¬ 
lature ba*s not made any particular rule of 
conduct imperative, but leaves tbe procedure 
to be followed under particular circumstaoces 
within the discretion of the Court of Judge, it 
is intended that a sound and reasonable dis¬ 
cretion should be exercised, and not that tbe 
matter should depend on tbe caprice or fancy of 
the Court or individuals in whom tbe discretion 
may be vested. When the Court of original 
jurisdiction exercises the jurisdiction vested in 
it in an irregular and unreasonable manner, it 
is the duty of an appellate Court to rectify its 
erroneous procedure. A Civil Court is bound 
to allow the defects in an insufhoiently stamped 
deed to be made good in the manner which tbe 
law has provided, when there is no reason to 
suspect any design on the part of the holder to 
defraud the revenue; and if it arbitrarily and 
without assigning any reason refuses the relief 
which it has power to grant, it is the duty of 
the Court, to which an appeal lies from its 
decision, to correct the error which has been 
committed. M. G. PENDS v. R S. MALSB, 
3 BH.C.A.C. 94. [R-, 6 B. 304; D., 10 
B.H.C, 406.] 


Stamp Act (X of 1862)—conftnuei. 

(20) —S. 14—See APPELLATE COURT—RE- 
.TECTioN OR ADMISSION OF Evidence, 5B. 
L. R. App. 10. 

(21) —8.15-See Bom. ReG. XVIII OF 1827, 
s. 13. 5 B. 621. 

(•22)—Cl. 6. s. 15—See Pauper Suit, 10 W. 
R. 367. 

(23) —Ss. 15, 17 —Question of stamp-duty— 
Jursdiction of Small Cause Court. —The plaint* 
ifi sued to recover a sum of money, being a 
debt secured by a hissob entered in a leaf of 
plaintiff's hhatta-hook, and tbo defendaot 
denied tbe claim and objected to tbe admission 
of the leaf as it did not bear tbe proper stamp. 
held that tbe Judge of tbo Small Cause 
Court was competent to find on the facts before 
him whether the omission or neglect to execute 
tbe instrument on paper bearing tbe proper 
stamp did or did not arise from any intention 
to evade tbe stamp duty. Raj ChunDER 
SHAHA V. GOBIND CHUNDER KOOLAL, 18 
W. R. 102. 

(24) —S. n— Unstamped documents — Evi¬ 

dence—Act VIII of 1R59, ss. 130, 350.—Where 
documents have been insufficiently stamped, 
payment may be made into Court of the proper 
.stamp-duty ; but documents not stamped at 
all ought not to be received as evidence. 
Where unstamped receipts, which might have 
been properly rejected by tbe first Court, have 
been filed there and accepted as eviUenoe, an 
appellate Court is bound to consider them as 
evidence in the case, and tbe decree of tbe 
Court of first instance cannot be reversed or 
modified for that reason. LALJI SINOH v. 
SyaD AKRAM Ser, 3 B L.R.A.C. 235 = 12 
W.R. 47. [i-’., 5 B.L.R. App. 10 ; D., 11 B.H. 

C. 129.] 

(25) —S. 17—Unstamped deed-Payment of 

penalty—Reg. X of 1829, s. 14. cl. 5.-Tbe sale 
deed in this case executed in 1S39 bad to be 
stamped under Reg. X of 1829 which was then 
in force ; and the suit was brought when Aot X 
of 1862 was in operation. The document was 
therefore inadmissible. But tbe Court viewed 
tbe case as subject alike to cl. 5, s. 14 of Reg. X 
of 1829 and to s. 17 of Aot X of 1862, and held 
that the Court of first instance might have 
admitted the document (on the ground that 
the plaintifi would have been subjected to un¬ 
merited hardship or injustice), upon payment 
of a discretional fine. The case was accordingly 
remanded for this purpose. TURTEE v. MUKH 
RAM. S9 P. R. 1867. [R.. 28 P. R- 1878.] 

(261—S. 17—See APPEAL—Oases where 
APPEAL LIES OR NOT. 3 W.R. Aot X, Rul. 
158. 

(27)—S. 17. Cl. {\)—Stanip—RejectU>n of 
document — Appeal.—la a suit on a joint and 
several promissory note, the first defendan 
admitted bis liability, but on the note being 
tendered in evidence, it was objected to on be- 
half of the second defendentt as it bore only ao 
adhesive stamp which it was contended 
moreover, of inadequate valuoi the note thoug 
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Stamp Act (X ot 1862)~con2tnue(i. 

purporting to be payable on demand, being 
really intended by the parties to it to be pay¬ 
able three months after date. The Division 
Judge of tbe High Court, after inquiry refused 
to allow the document to be received in evidence 
upon payment of tbe penalty ; and the case 
having been gone into as for money lent, judg¬ 
ment was given for the plaintiS as against the 
first defendant, but in favour of the second 
defendant with costa. On appeal by the plaint¬ 
iff. it was held, (i) that an appeal lay to the 
High Court from the decision of a Judge in a 
Division Court rejecting a document, tendered 
in evidence under s. 17. cl. I'of tbe Stamp Act. 
1862, on tbe ground that there had been an 
intention to evade the payment of stamp duty : 
(ii) that the point upon which the decision of 
tbe Court is to be final, under s. 17 of tbe Act, 
is as to what is the proper amount of stamp 
duly which the document ought to bear, and 
not as to whether the Court ought, or ought 
not. to receive the document io evidence : (iii) 
that a Court to which a document is tendered 
in evidence under s. 17 of tbe Act. ought not to 
reject it. unles.s it clearly appears that there 
was an intention to evade tbe payment of 
stamp duty ; and (iv) Ib.at the circumstances 
of the present case did net disclose any inten¬ 
tion to evade tbo payment of tbe duty, and 
that, therefore, the Judge was not justified in 
refusing to receive payment of the penalty and 
to allow the nofo to be given in evidence. 

Royal Bank OF India V. hormas.ii khar- 

SRDil, 3 B.H.C.O.C. 1S3. 

('281— S. 17, cf. 1— Docui ienl liable io fitamp 
duty, unstamped-Objection for first time taken 
in appeal, maintainability of.~The Stamp Act 
(X of 1862), prohibits an unstamped document 
from being received in evidence or acted upon 
in any civil proceeding in a Court of Justice, 
except on payment of the proper amount of 
stamp duty and penalty which every Civil Court 
is by s. 17, cl. 1, empowered to ascertain and 
receive. It is imperative on the High Court 
hearing the suit on appeal to give effeot to this 
provision, though tbe objection be pointed out 
for tbe first lime on the hearing of the appeal. 

A. adinarayana setti v. f j.v. Minchin. 
3MHC. 297. [/?., 5 M.H.C. 391.] 

(’29)—S. 17—Sm No. 23, supra. 

(30) S. id—’Refund of stamp duly—Hearing 
of autf. For the purposes of refaeing or grant¬ 
ing a certificate for the refund of stamp dutv 
under 6. 26. Act X of 1861, the hearing of k 
suit must be considered to commence when 
proof of the service of tbe summons is taken on 
tbe day appointed for tbe hearing ; and where 
proof of service of the summons has been pre¬ 
viously taken, it must be considered as if it bad 
not been taken until the commencement of 
proceedings in tbe case on the day appointed for 
hearing. A&lIRCHAND JAMNADAS v. MAOOAN 

Amtbu. 4 B.H C.A.O. 176. 

(.31)—S. so— Slump Act (XVIII of 1869), a. 28 
—Promissory note unitamjt^d—Admission in 
tvidsnee on payment of penalty. —Io a suit on 


Stamp Act (X of 1862)— continued. 

the following unstamped document, dated 25tK’ 
October. 1869:—“ Whereas I (defendant) have 
borrowed Rs. 1.500 of the Company’s coin from, 
you without interest, without a bond, heuee I 
declare that I shall repay on or before the 15th 
Falgun Suddi the whole amount in questinn 
in one lump and take back this chitla ; should I 
fail to repay the amount in question on the 

above date. I will pay interest .” the 

defendant pleaded that under s. 30 of Act X of 
1862, tbe Stamp Act in force at the time of 
its execution, it was inadmis.sible in evidence. 
Held that the chit/a was in substance, a pro¬ 
missory note within the words of s. 2^, Act 
XVIII of 1369, and could not be admitted 
in evidence oo payment of penally. Held 
also that though tbe document itself was 
executed before the date when Act XVIII of 
1869came into operation, s. 28of the Act did 
apply. NANDAN MISSEU v. CHATTRRliATI, 

13B.LR. App. 33, 21 W.F. 446. [F.. 16 M. 

283: Rel. cn.i Bom. L R. 912 ; AppL. I'C- 256; 
R,. 2 B. 19. 1 A. 725.] 

(32) —S. 32— Valuation of claim — Appeal to 
High Court. —Under s. 32 of Act X of 1862, tbe 
High Court can entertaio an appeal relating to 
the valuation of a claim. Basoo Mad FUBOSH 
v. Huber Pandev, il W. R. 479. 

(33) —S. 54— See No. 15. supra. 

(34) --4ct X 0 / 1862. sch. A. as amended by Act 
XXVI of 1867— Written order by master on ser- 
vant's petition to pay money—Stamp duty .— 
A written direction by master to a servant for 
the payment of money belonging to the former 
in the ha nds of the latter is notan order for 
the payment of money within the scope and 
intention of tbe terms used in fcb. A. Ac t X 
of 1862. as amended by Act XXVI of 18 67. 
SHEE PUTBALWANT RAO V. FUTTEH OO D- 
DKEN, J N.W.P. 143. 

(35) —Stomp Act, X of 1062. sch. A. art. 1 — 
Pro note for re-payment of grain—Stamp duly. 
—A documentin tbo form of a pronoto, for the 
repayment of a certain quantity of grain, re¬ 
quires a stamp of one rupee under art. 1, seb. A 
of tbe Stamp Act. X ol 1862. LACHIBAM 
JaYAKANGI V. RAJI biu SHIVA.II. 6 B.H. 
C.A. C. 107. 

(36) —Sc/i A. art. Z — Suitfor rent—Kabuliat 
— Stamp duty.--In a suit|for payment of rent for 
use and occupation of land, where tbo basis of 
the plaintiff’s rent claim is for h babuliat with¬ 
out which tbo tenant cannot lawiully hold tbe 
land, the agreement produced for (-videocing 
the contract, if not tbo deed of contract it¬ 
self. is not liable to be st^iinped undrr art. 3, 
sch. A of Act X of UG2. CHOONFE BfUK- 
DUL V. Chundi Lall Dass. 14 W R. 334. 

(37) — Sch. A, arts. 4, 15 —Agreement to supply 
cotton.— An agreement to supply cotton in con¬ 
sideration of a sum of money received requires 
Stamp ol tbe value specified in art. 4, stft, A, 
Stamp Act X of J8RJ. Samsuddin BULTAN 
V. RAMn BnfKA.S B.H.C.A C. 181. 
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Stamp Act (X of 1862)—cojiiinucd. 

(38)—Scft. A, art.lO -Promissorynote—Bond. 
—A proinissnty ooto, attested by a witness, 
does not require to bestansped as a bond under 
Act X of 1862, sch. A, art 10. The words in 
tbai clause " not being a bond, instrument, or 
writing bearing the attestation of one or more 
witnesses,” referred only to the preceding words, 

" other order or obligation for the payment of 
money.” Also the words " bearing the attesta¬ 
tion of one or more witnesses apply only to the 

words “ instrument or writing, ’ and not to the 
word ‘‘bond.” GLADSTONE v. SADOO CHURN 

DUTT, 2 Ind. Jur. N.S. 203. 

f39)-8ch A., cl. 10-See SHARES, B.H.C. 
O.C. 9. 

(40) —Sc/i A, art. 12 —Appeal to Privy Coun¬ 
cil-Security bond for costa—Stamp duly — Art. 
12, ech. A of the Stamp Act X of 1862, is 
applicable to a security bond tendered in appeal 
to the Privy Council by way of security for 
costa ; and according to it, the bond ought to be 
engrossed on a stamp of the value of Rs. 25 
SOONJAHAREE KOONWUR V. RaMESSUR 
Pandey, 5 W.R. Mia. 47. 

(41) —Seft. A. art.l 2 —SuUoninstalment bond 
solehnamah filed by defendant in, not peMxon 
under art. 10, Act XXVI of 1 S 69 —Stamp duty 
Agreement—Act Xo/ 1862, sch. A. —The first of 
the two cases referred for the opinion of the 
High Court by the Judge of the Small Cause 
Court was a suit on a bond for Rs. 40 with 
interest. A solehnamah was filed by the defend¬ 
ant by which be admitted that Rs. 26 was due, 
and agreed to pay the same by instalments. 
The High Court agreeing with the Small Cause 
Judge bold that the soleboamah was not a 
petition but an agreement, so that the proper 
stamp duty was not oue anna but two anuas 
as for an instalment bond. The Second case 
was also a suit on a bond after filing which 
plaintiff put in a razeenamah stating that the 
defendant had satisfied bis claim and so be 
withdrew the suit. This razeenamah was 
rather of the nature of a petition than of an 
agreement. Plaintiff had already paid a stamp 
duty on the bond, and the razeenamah was 
simply in tne nature of an application statiug 
that tho money due on that bond bad been 
satisfied. Manick Chunder Roy v. Lal- 
MON SHEIKH, 8 W.R. 214. 

(42) —Sc/i. A, art. 12 -Bond—Agreement.— 
An instrument reciting that A has sold certain 
premises to B for Rs. 620 and has received 
Rs. 25 for earnest money, and that he will 
execute a rale deed on receipt of the balance of 
the purchase-money and will not retract, is a 
conditional bond falling under art. 12, soh. A, 
Act X of 1862, on which the stamp duty 
payable is four annas. P.R. 1866, 8.C.C. Rul. 
No. 4. 

(43) - Sck. A, arts. 12,23, 35 and iQ-Notifi- 
cation No. 835, dated the l9ffe February, 1886 
—Deed of dower containing also a hypothecation 
of immoveable properfp.—Where a deed of 
dower executed in 1862, besides containing pro- 
vision for the dower of a Muhammadan wife, 


Stamp Act (Xof continued. 

also contained a hypothecation of shares in 
certain villages as security for the payment of 
such dower, it was held that the deed, though 
exempted from stamp duty as a deed of dower 
by virtue of a Notification of the Government 
of India was still liable to duty as a mortgage- 
deed under the provisions of Act X of 1862. 
ABBASI BEGAil V. TUFAIE ALI KHAN, A.W. 
N. 1900, 23. 

( 43 .fl)—Sch, A. art. 15—See No. 37, supra. 

Hi)—Art. 18. sch. A—Optional stamp— 
Provision for penalty .—If the parties to ao 
agreement add to the stipulation which it 
contains a provision whereby a sum of money 
is made payable by way of fine or penalty in 
the event of the non-performance at the appoint¬ 
ed time of the work contracted to be done,- 
such a provision is an obligation for the 
payment of money and for the due execution 
of work within the meaning of the law and 
therefore requires an optional stamp. Where 
the Court expressly found that the omission to 
provide a proper stamp was neither intentional 
nor for the purpose of evading the stamp law, 
the Court should have received the document 
in evidence on payment into Court of the 
amount of stamp duty payable. COLLINS v. 

Dewan Singh, 2 N.W.P. 465. 

(45) —Sch. A. art. 23—See ,No. 43, supra. 

(46) —Sch. A, art. 35—See No. iZ, supra. 


(47)_Scb. A. art. 42—See LANDLORD AND 

Tenant — relationship of landlord 
AND TENANT, 4 M.H.C. 153. 


A, art. iZ—Gomasla's sunnad- 
Slamp.—Asunnad which authorises a gomaata 
to attach tents and to sue for them, requires 
to be stamped. If it is a general powet-ol- 
attorney authorising him to collect and sue for 
reuts. it must bear a four rupee stamp under 
Act X of 1862. sch. A. art. 43. RaqHUNAN- 
DAN TH&KUR V. RAM CHARAN KAPALI, 1 
B.L.R.f.B 58 = 10 W.R. F.B. 39. 


(49) —Sch. A. art. 46—See No. 43 , supru. 

(50) -Sch. A, art. 5i—InslrtirMnt of parti- 
—Each sharer's copy, meaning of. lu 

the case of a document purporting to be a 
partition-deed between brothers, it was hei 
that since each sharer's copy of an instrument 
under Act X of 1862 must be taken to mean 
each sharer’s part as exemplification of an in¬ 
strument executed in duplicate, triplicate, etc., 
the document iu question should be stampea 
as if it were such a copy under Act X of IBO^ 
sch. A. art. 54. NARAYAN R^GHUNATH 
POTNIS V. KASHINATH VIDYADHAR, 8 B. 

(61)—Sch. B.—Practice—Time /or 

obtaining copy—Appeal—Stamp 
poper.—The principle laid down by 5=4 

Circular Order No. 31 of the 3rd October 18W 
which provides that “ the time allowed for 

obtaining a copy shall nob begin ‘ t 

the whole of the requisite pieces of stamp pa^ 
of the copy ate put in,” applies to plain p P® 
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filed under the “ general rule " at the end of 
sch. B, Aot X of 1862, when the copj cannot 
be convenient!; comprised within the stamp 
paper put in. CHUMUN CHOWDHUY v. SHA¬ 
IKH ALI AZIM, 9 W.R. 138. 

(52)—Sch. B—See SPECIAL OR SECOND 
APPEAL—Errors of Law or Procedure, 
5 B.H.C. 153. 

{53)—Sch. B, cl. 11—Suit for title to fractional 
share in Zemindari — Interest in land.—A suit 
for a declaration of the plaiotifi's title to a 
fractional share in a Zemindari payiug re¬ 
venue to Government cannot be deemed to be a 
suit, “ for lands forming one entire mebal or a 
specific portion thereof, with a defined jumma;’’ 
the share in question in this case was held to 
be an interest in land " falling within the 
purview of Act X of 1862, sch. B, cl. H, note (e) 
and the mode of valuation to be adopted 
was that laid down in that note. Raj Cbun- 
DER ROY V. CHUNDEE CHURN NaIK. 8 W. 
R. 437. 

Stamp Act (XVIII of 1863). 

[Rep., Act i op 1879.J 

(1) —Insufiiciency of stamps —Civil Courts .— 
Aot XVIII of 1869 allows the Civil Court to 
receive the proper amount of stamp, not only 
in cases of insufficiency of stamp, but also 
where documents have not been stamped at 
all. MAHOMED RI.IAH v. THE COLLECTOR 
OP CHITTAOONO. 6 B.L.R. App. 117«1S 
W.R. 116. 

(2) —Orders on tenants—Unstamped docu¬ 
ments — Admissibility, —Documents which ap¬ 
pear to be orders upon the tenants to hold 
themselves responsible for a particular person 
to whom a release had been executed by their 
landlord are admissible in evidence without 
being stamped, as they dp not come under tbe 
description of any of the documents which the 
law requires to be stamped, BUKSHEE KUN- 
KBE Lall V. Maharanee Thakoornath 
Sax. 28 W.R. 80, {F., 25 W.R 376.] 

(3) — Unregistered kubooHat—Evidence — Ad- 
missi6ifi(]/.--A kubooliat executed at a time when 
the law did not requite registration, is admissi¬ 
ble in evidence though unregistered. SHEO 
Ram Singh v. Sewak Ram, 20 W.R. 83. 

(i)—Prior and subsequent assignment of debt 
-Decree-holder— Respective rights — Assign¬ 
ment of chose in action—Stamp Act — Doubtful 
cases—Benefit of doubt.—The prior assignee in 
equity of a chose in action (debt), not having 
given notice to the debtor from whom the debt 
is due cannot claim against a subsequent as¬ 
signee for valuable consideration who did give 
such notice. When it is said that an assignee 
has not done every thing to perfect the assign¬ 
ment until bo has given notice to tbe debtor, 
that means to perfect it for certain purposes, 
for it is plainly compleie as between tbe assign¬ 
or and assignee, if no third person claiming 
under the assignor intervened. This reason 
does not apply to tbe judgment-creditors, who 


Stamp Act (XVIll of 1869)— coniinuedi 

obtain their decrees quite irrespectively of the 
property, tbe subject of assigumoot. A judg¬ 
ment-creditor may under his judgment take in 
execution all that belongs to the debtor and , 
nothing moro. He stands in tbe place of his 
debtor. He only takes the property of his 
debtor subject to every liability under whioh 
the debtor himself held it. And be cannot 
claim the rights similar t3 those of a prior 
assignee. (R.. 6 B. 193, 21 B. 205. 21 B. 287, 
16 B. 91.] A letter by which a chose in action 
is equitably assigned does not require a stamp 
where it is not in British India at the time of 
assessment, [ii , 2 C. 58, 23 C. 187.] When¬ 
ever it is in doubt whether the Legislature in¬ 
tended to impose a charge upon the subject in 
favour of tbo Crown, the benefit of the doubt 
must, as established by a legion of authorities, 
be given to the subject. MeG.ti Hansra.I v. 
RAMJI JOITA, 8 B.H.C O.C. 189. 

(5) —Decree for amount covered by stamp — 
Effect. —A plea raised by defondant totheefleot 
that, as plaintiff sued on a plaint with a stamp 
of only Rs. 2S-be could not get more than an 
amount for which a stamp of that value would 
be sufficient was not decided on its merits, 
because it was ruled that plaintiff could not 
get more than be claimed and that amount was 
covered by tbe stamp. BUDDUN SaHU v. 
R.tMI'KHTAli SAHU. 25 W-R. 311. 

(6) — Partition deed — Registration— Agree¬ 
ment of partition ——A deed of partition 
docs not require registration, nor i.s it required 
to be stamped. An agreement of partition is 
admissible in evidence without being stamped, 
to show the intontion of tbo parties. NEM 
KOV v. LalMUN ROY. 25 W.R. 376. 

(7) —Letter containing admission—Admissibi¬ 
lity in etidfnce—Stamp.—A letter containing 
an admission is admissible in evidence without 
stamp. SITUL PeRSHAD v. MONOHUR D088, 
23 W R. 323. 

(8) — Lease — Documents substituting new 
terms —Stamp.—Wbeze, after a first complete 
lease deed has itself been executed, stamped, 
and registered, another document is prepared 
and executed with a view to alter that first 
complete document and to substitute, so far as 
the rent is concerned, certain now terms for tbo 
old terms, the latter document requires under 
tbe Stamp Act to be itself stamped with a 
stamp which is rendered necessary for a lease. 

Ic ie not merely a paper which is to be taken in 
connection with another paper that has already 
been stamped, in order to supply wbat is defi¬ 
cient in that paper, t.e., such (hat tbe two 
must be taken together in order to arrive at tbe 
agreement of lease which was originally come 
to. Byjnath Dutt JHA v. MUSSAMUT PUT- 
BOHEE DOBAIN, 20 W.R. 36. (R., 14 C.L.J. 
411]. 

(9) — Ijara Muchalka- Lease under General 
Stamp Act of 1869— Stamp duty. —An ' Ijara 
Mucbalka ’ is a lease or farm of land revenue, 
which a superior is entitled to receive from a 
subordinate proprietor, and falls within the 
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deiiuicioD of a lease cootaioed in the General 
Stamp Act of 1869. [fi., 4 M.L.J. -201.] The 
stamp duty payable oa it is the duty with which 
a boiid for the total amount payable under such 
Ica.sf during tbo first year oi the term is charge¬ 
able. This being so, the penalty for an in- 
sulhcieut estimate should attach only to the 
obligation of that year. In such a case, 
suflicieut efiect would be given to s. 26 oi Act 
1 of 1879, if, in the first year of the term, no 
mure than the amount covored by the stamp 
is allowed to be recovered, though in subse¬ 
quent years eflect may be given to the terms 
of the insteumeot. The COLLECfOR OF 
TaNJOUE V. RamASAUIER, 3 U. 342, F B. 
[fi., 4 M.L.J. 201.] 

(10) —Deed of sale—Schedule—Stamp .—A 
schedule appended to a deed of sale does not 
require to be stamped under the provisions of 

Act xviii of 1869. Proceedings, 3rd 
HOVEMMER 1871,6 M.H.C. App. 36. 

(11) — Conveyance—Covetiant for tide — Addi¬ 
tional duty — A conveyance, with the usual 
covenant for title, cannot be construed as 
constituting an indemnity bond, bo as to 
render the document liable to stamp duty as 
an indemoily bond, in addition to the stamp 
duty to which it is liable as a conveyance. ON 
REFERENCE 15Y THE BOARD OF REVENUE, 

1 M. 133. in.. 25 M. 3.] 

(12) —'Appeal against “order as to fine'* under 
Civ. Pro. Code—Inapplicable to penalties under 
—See APPEAL—Orders, 5 C. 311. 

(13) —See APPELLATE COURT—POWERS 
OF APPELLATE COURT, 28 P.R. 1878. 

(14) —S 2, cl. 5—Bond —Dejuit/ion o/.—Tbo 
definition of “ bond'’ in the Stamp Act is not 
exhaustive; the word “includes” in cl. 5 of 
8. 2 has an extending force, and does not limit 
tbo meaning of the term to tbo substance of 
tbo definition. NASIBUN v. PreOSUNKER 
Ghose, 8 C 534, 

(15) —S. 3— Conveyance—Sale of two or more 
items—Stamp-duty.—Whaxe two or more items 
of property are sold for a certain sum of money 
and the value of each item is also mentioned 
in tbo instrument, the document is simply a 
deed of sale coming solely under the definition 
of “conveyance” in Act XVIII of 1869, s. 3. 
The stamp-duty leviable upon such instrument 
should be calculated upon the aggregate sum 
specified therein and not upon the various 
items for wbioh each property bad been passed. 
In re TUKARAM JlARl Atre, 10 B.H.C, 
3S4. 

(16) —S. S—Entriesof foansin account books. 
—Entries of loans in account books cannot be 
treated as bonds within the meaning of cl. 5, 
8. 3 of Act XVIII of 1869. THE QUEEN v. 
BULDEO, 2 N.W.P. 4S3. 

(17) —S. 3, art. 13— Stamp—Letters of 
assignment of crop .—Letters of assignment in 
respect of a season’s crop held not to be mort¬ 
gage-deeds but agreements requiring a stamp 
of 8 annas. MORAN v. MiTTU Bibee, 2 C. 
68 . 


Stamp Act (XVIII of 1869)—continued. 

(18) —Ss. 3, 18—Suit on promissory note not 

stamped— Evidence. —An unstamped promis¬ 
sory note payable on demand is inadmissible 
as evidence under cl. 25, s. 3, Act XVIII of 
1869. PidiotiQ recovering on an unstamped 
promissory uote must recover on the contract 
actually made, and not on any implied con¬ 
tract. QuiCre : Does uot s. 18, Act XVIII of 
1869 prevent the contention that a defendant’s 
written statement and deposition may contain 
such an admission as renders it unnecessary 
for the piaiutifi to put the wcitisn contract in 
evidence? ANKUR Chundeb Roy Chow- 
DHKY V. MADHUB CHUNDER GHOSE, 21 W. 
R. 1. [P.. 12 B. 443; fi., 7 0. 256. 18 B. 

369, U B.R. 1907,3rd Qr.. Evidence, 5; D., 
3 0. 314 = 2 C.L.R. 412 (N), 2i B. 360.] 

(19) —S- 3 (5). (25), sch. II, art, 11- Sce INTE¬ 
REST-STIPULATION IN THE NATURE OP 
PENALTY, 3 A. 260, F. B. 

(20) -S. 3 (25). sch. II, art. 5-S«c EVIDENCE 
—Secondary Evidence, 3 A. 58i, F.B. 

(21) —S. 4— Instrument executed in foreign 
country —ddmissiotlifp in Brifis.’: India without 
British stamp. —An instrument executed in a 
foreign country, which is valid by the law of 
that country and does not affect any property 
within British India, can be admitted in evi¬ 
dence in British India without a British stamp. 
NARAYAN Sadashiv V. Bapuji BALAL, 7 B. 
H C.A.C. 140. 

(22) -Ss. 5. 8.19, 20, 26, 28-5«e EVIDENCE 
—SECONDARY EVIDENCE, 4 C. 259 = 2 C-L.R. 
409, 

(23) —Ss. 5. 18, 28 —Stamp—Document 
stamped after exeentxon but before tender — Evi- 
dence. —A document, to which a one anna adhe¬ 
sive stamp ought to be affixed, is admissible in 
evidence,if, when tendered, it bears the requisite 
stamp, even though such stamp bad been affixed 
after the execution of the document. BHAU- 
RAM MaDAN GOPAL V. RAUNARAYANGOPAL. 

12 B.H.C. 208. 

(24) —S. S—See No. 22, supra. 

(25) —S. 9—.dccounf stated and signed by de¬ 
fendant agreeing to pay interest—Stamp duty. 
—An account stated and signed by the defend¬ 
ant in the plaintiff’s account book andcontain- 
ing a stipulation for payment of interest, was 
held to f.»ll within the terms of s. 9 of Act 
XVIII of 1869, and to have been sufficiently 
stamped with one-anna stamp, GlRDHAR 
Naran V. Umer AJU, 4 B. 326. 

(26) —S. 14, sch. II. art. 11—Debt bond 

containing distinct agreement.stampduty charge- 
able on.—Where ia a simple money bond execut¬ 
ed for a loan of Rs, 12-8-0, there was contained 
a promise made by the obligor to give a certain 
quantity of grain to the obligee besides repay¬ 
ing the principal with interest^ the proper 
stamp duty payable on the instrument was 
held to be eight annas, that being the stamp 
duty required for an agreement liable to the 
higher rate of duty of the two parts of the 
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Stamp Act (XVIII of 1869)— continued, 

instrument in question. It w »3 however com¬ 
petent to the obiigee to abandon the agreement 
for the payment of naqli and sue to recover the 
principal Rs. 12-8 0. with interest, a stamp of 
two annas being sufificient to cover the loan 
bond for the amount. Chimnaji v. RANU. 
4 B. 19. 

(27) —S- 15. sch. H, art. 7— Receipt or dis¬ 
charge. —A memorandum purporting that a 
sum of money has been received by a Bank 
from a person, other than a constituent of such 
Bank, to be credited to a constituent’s account, 
and furnished by the Bank for transmission to 
such constituent, is not a receipt or discharge 
given for or upon payment of money in satis¬ 
faction of a debt, within the meaning of art. 7 
of Act XVIII of 18C9, sch. II, and is not charge¬ 
able with stamp duty. 2n re The UNCOVEN- 
ANTED Service Bank, ltd.. 3 C.L R. 597 . 

(27-a)—S. 18-See Nos. 18. 23, supra. 

(28) — Ss. 18, 28— Document stamped after exe¬ 
cution—Admissibility —Sutf based on unstamp¬ 
ed document — Evidence- —A document isreceiv* 
able in evidence on being duly stamped and as 
bearing the stamp required by the law for the 
purpose of the trial in which the document is ten¬ 
dered in evidence, and it is no business of the 
Court to inquire at what time the stamp was 
affixed or whether the provision of the Stamp 
Law was duly observed. That is a matter which 
18 oonnooted with the law as to penalties, [dppl., 
9 C.L.K. 272.3 If a document is not receivable 
m evidence as not boing;duly stamped, the plaint- 
i2 might recover cn such part of the case as 
he could make out by other evidence. SreE- 
MUTTV NOOR BlBEE v. SHAIKH RUM/.AN 24 
W.R. 198 

(29) —S. 19-See No. 22. supra. 

(30) — 8 . 20— See No- 22, supra. 

(31) —Ss .20 and 22 —Unstamped document — 
Penalty —Evasion of stamo duty —Unstamped 
P'o-note—Parol evidence—Terms of contract .— 
Under s. 20 of Act XVIII of 1803, a Court 
ought not to admit a document in evidence on 
payment of stamp duty and penalty if it finds 
that the document was unstamped or iosutfi- 
oiently stamped with the iutontion of evading 
stamp duty. If the Court inadvertently receiv¬ 
ed stamp duty and penalty and made an en¬ 
dorsement on an unstamped dooument and ad¬ 
mitted it in evidence but afterwards found that 
the original omission was owing to an intention 
to evade paymsnt of stamp duty, it ought to 
oancel the endorsement and impound the deed 
and send it to the Collector. Where a contract 
is reduced to writing and the only cause of ac¬ 
tion which the plaintiO has against the defend¬ 
ant arises out of the contract embodied in an 
unstamped promissory note, no oral evideooe is 
admissible to prove the terms of the contract. 
Pbobunno Nath Lahirbb v. Tbipooba 
Boomdurbb Daubb, 24 W.R 88 . [R., 17C. 
L.J. 899. 16 lod. Oas. 33.] 

(83)—Stamp Act, XVUl of 1869, ss. 20, 26 - 
Promiuory nol$—Unstamped—Admissibility on 


Stamp Act (XVIII of 1869(—confmued. 

payment of stamp-duty and penalty.—Under 
S.28, Act XVIII of 1869, an unstamped pro-note 
could not be admitted in evidence chough stamp- 
duty and penalty were paid. Dosauhai JCa- 
VASJI V. KHERDtD-TI HORMASJl, 7 B H C. 
0 C. 180. 

(-33)—Ss. 20, 49 —Ljnd executed on twu stamp 
papers, when admissible—Stamp vender's certi- 
ficate. —A bond which, instead of being oxecu- 
tod on a single impressed stamp is written on 
two stamp papers (making up the aggregate 
valuo required), cannot be said to ba properly 
stamped according te the Stamp Act. in the ab¬ 
sence of the stamp vendor’^ certificate as requir¬ 
ed by the proviso to s. 49 of the Act. and a 
penalty is consequently leviable under s. 20. 
before itcan be admitted in evidence. CHEVN 
SUKB DASS v. Musa. 26 P R. 1876, P.B. (G4 
P.R. 1874, overruled , 7 M.H.O. 36. E.) 

(31)—S. 22—See No. 31, supra. 

(35) -S. 26-Sec No. 22. supra. 

(36) —S. 28—Promissory note insuJ/icienthj 
stamped—Erroneous procedure in lower Court. 
—The pica of the defendant in this suit that 
the document sued on by the plamtiS was in- 
suflicieotly stamped, was overruled by both the 
lower Courts which decreed the plaintiff's 
claim. On special appeal by the defendant, 
the High Court was of opinion that the docu¬ 
ment was a pcomUsoty note and should bear a 
stamp of 12 annas and that the deficiency in 
stamps could not be supplied when the docu¬ 
ment was admitted in evidence. The appeal 
was, however, held to fail because the document 
had been admitted by the fir.^t Court and accept¬ 
ed by the lower Court as bearing a sufficient 
stamp, and the insufficiency of the stamp was 
tbo only ground charged in special appeal; and 
further, the error in the admis.-5ioo of the docu¬ 
ment did not in any way afioci the decision on 
tho merits. MaKliUL Ah.MEDv. MuSSAIIUT 
IFTIKHAR-UN-NISSA BEGU.M, 7 N.W.P. 124 
(R . 3 A. 581. F.B.) 

(37) —S. 28—Pro-nofe— What. —A document 
coDtaininga promise to pay mmey and paddy 
is not a promissory note for the purpose of tho 
General Stamp Act, 1809. s. 28. MUTHU v. 
MUTHAN, 4 M, 296, P.B. 

(38) —S. 2^—Stamp Act X of 1862, s. 30— 
Promissory note unstamped—Admission in evi¬ 
dence on payment of penaUij.—la a suit on tho 
following unstamped dooument, dated 25th 
October, 1869 i—“Whereas I (defendant) have 
borrowed Rj, 1,500 of the Company’s coin 
from you without interest, without a bond, 
hence I declare that I shall repay on or before 
the 15tb Palgun Suddi the whole amount in 
question in one lump and take back this chUla; 
should I fail to repay tho amount in question 

on the above date I will pay interest.”, the 

defendant pleaded that under a. 30 of Act X of 
1862, the Stamp Act in force at the lime of its 
oxooatioQ, it was inadmisuible io evidence. 
Ilsld that the c/tiffa was in substance, a pro¬ 
missory note within the words of s. 28, Aofc 
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Stamp Act(XVIlI of 2869) — continued. 

XVllI of 1869, and could Dot be admitted in 
evidence on payment of penalty. Held also that 
though the document itself was executed before 
the date when Act XVIII of 1S69 came into 
operation, s. 28 of the Aot did apply. NandaN 
Misser V. Chatterbati, 13 B L R. App. 33 
= 21W.R. 446. [F., 16 M. 283; lief, on., 4 

Bom. L.R. 912 ; AppL, 7 C- 256 ; R., 2 B. 19 
1 A. 725.J 

(39) —S. 28—See Nos. 22. 21, 28, 23, supra. 

(40) — Ss- 39, 40—Promissory note—Evi¬ 

dence.—S. 30 ot the Sta.mp Act provides that 
when an unstamped or insuthciently stamped 
document is endorsed by the Collector to the 
cfiect that the full st.amp duty with which it is 
chargeable has been paid, it shall be deemed 
to be duly stamped, and shall be receivable in 
evidence or otherwise in all Courts and public 
offices, as if originally executed on paper 
bearing the proper stamp. And although the 
Collector is uot authorized to make any such 
endorsement on a promissory note, yeta promis¬ 
sory note so endorsed by him may nevertheless 
bo received in evidence notwithstanding such 
irregularity. GlHDHAiil Das v. Jagan NatH, 
3 A. 115. [F.. 13 B. 419, F.B.J 

(41) —S. 40— See No. 40, supra. 

(42) — S iO—Deed written on two stamp 
papers admissibiiity of. —A deed of sale re¬ 
quiring a stamp of Ks. 20 but written on two 
Ton Rupee stamped papers, hold admissible in 
evidence without payment of a penalty. GANGA 
RAM v-IMOLAK Ram, 64 P.R, 1874. {.Overruled, 
20 P.R. 1876.] 

(43) —iJ. 49— Bond written partly on one and 
partly on another stamp paper —/Idmissibtftfy 
in evidence—Scamp duty and penally, —A bond 
written partly on one and partly on another 
stamp paper, the two aggregating the proper 
stamp leviable—was tonaored in evidence with¬ 
out the certificate rciiuircd by s. 49 of the 
General Stamp Act, Held that there was a 
deficiency of stamp on the bond and therefore 
a liability to the penally, and that the defi¬ 
ciency must be held to be equivalent to 
tho oifierence between the value of the stamp 
on one of the papers and the whole value 
chargeable. PROCEEDINGS, GTH NOVEMBER, 
1874, 7 M.H.C. App. 36. 

(44) —3. 49—See No. 33, supra. 

(45) — Art. 16 — Conveyances—Ad valorem 
duty. —Act XVIII of 1869 has not made any 
provision for an ad valorem stamp-duty where 
the ooneideration of a conveyance consists of 
shares in a public company made over to the 
vendor. The word " amount ” in cl. 15. sob.I of 
that Act clearly means amount of money, and 
does not include or denote such a ooneideration 
as that expressed in the agreement entered into 
between the parties in the case, namely, the par 
value of the shares of a Company. The words 

or secured” ins. 15, manifestly apply only 
to oases of mortgages and the like, and do not 
apply to a conveyance out and out, whatever 
the consideration for such oonveyanoe may be. 

THE Pouting Canning Land Company, 
JPelitioners, 16 W.R. 208. 


Stamp Act (XVIII of 1860)— continued. 

(46) — Sck. I and sch, TI, cl, 11— Bond and 
agreement. —Where an instrument which set 
forth a contraot for the sale and delivery of 609 
to 700 cases of hog's lard on certain terms, con¬ 
tained an undertaking on the part of the seller 
not to sell any hog's lard to any other party, 
or to make any shipments during the term of 
tho contract without the consent of the pur¬ 
chaser, under a penalty of Rs. 5,000 by way of 
liquidated damages in the event of his failure 
to take delivery under the contract, held that 
the document was an agreement and not a bond, 
Robert and Charriol v. bhircore, 7 B. 
L.R. SIO. [Appr., 8 C. 284]. 

(47) — Sch. II, cl. 5—Adjustment of accounts 
—Necessity for stamp — Admissibility in evi¬ 
dence. — An adjustment of account is not ad¬ 
missible in evidence, unless stamped with ao 
one-anna stamp. Tariney CHURN NONDY 

V. Sheikh abdur rohoman. 2 C.L.R. 
346. 

(48) — Sch II,art- 5 — Document liable to stamp 
duly under the Stamp Act. how determined — 
Entry tn an account attested by borrower— 
Stamp duty. —In determining whether a docu¬ 
ment falls within the description of doouments 
liable to stamp duty under the Stamp Aot, the 
entire document must be looked at. [F., 9 C. 
127.] An entry in an account, with two sides to 
it— vie., 'amount advanced' and amount receiv¬ 
ed,'--tbe amount due on which,varies from time 
to time, and depends upon the relation of the 
two sides is not, because of the borrower^affixiDS 
bis seal or signature to each entry of ^advance, 
a note or memorandum whereby any debt is 
acknowledged to be due, and is not chargeable 
with stamp duty. BROJENDBR CoOMAR V. 
BHOMOYEE CHOWDHRANI, 4C. 886 = 3 C.L.R. 
520. (R.. 31 C. 1043 = 9 O.W.N. 83: D-.H C. 

W. N. 1122.] 

(49) —Sc/i II, art. 5—Entry of balance due not 
signed by debtor. —An entry of the balance 
struck in the creditor’s account, which is not 
signed by the debtor, is not a note or memoran¬ 
dum of the kind mentioaed in Art. 5. sch. II o* 
the Stamp Aot. 1969. NAND RAM v. RAM 
Prasad. 2 A. 641. 

(50) —Sch II. art. 5 — Running account — 

Balance brought forward— Stamp.—Ihe provi¬ 
sions contained in art. 5, sch. II. Aot XVHl 
1869, mean that only once the stamp is 
affixed in a running account, the balance 
brought forward from the olose of 
year not being a new balance requiting 
stamp. INDRA CHAND ASWAL V. KALBB 
DOSS Mittbr, 24 W.R. 439. 

(51) —Sefc. II. art. 5 — Balance of ac^ut— 

Stamp duty.—Art. 5 of aoh. II of the General 
Stamp Aot applies to oases where any ’ 

debt, ordamand, or any part thereof amounting 
to Rs. 20 or upwards, is expressed to have nee 
balanced and assented to by both the parti • 
An entry in a hat-chitta representing a balance 
of account arrived at by one only 
does not require to be stamped. KOO 

MOHUN Doss V. KRISHNA CHUNDBB SHABA. 

25 W.R. 361. [D., 11 C.W.N. 11221. 
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(52) —Sch. II. art. 5—See No. 20. supra. 

(53) —Scft II, arts 5. 11—Rejection of docu- 
ment —Tender of stamp duly and penalty before 
appellate Co«ri.—Where the amouot of stamp 
duty aod the paoalty on a document were not 
tendered, when it was first ofiered in evidence 
and rejected, an appellate Court has no autho¬ 
rity to direct the reception of the instrument 
on a subsequent tender of the amount. CHAM 
PABATY V BIBI JiBAN. 4 C. 213 (1 B.L.R. 58 
P.B=10 W.R. 51. 7 W.R. 439, F) [F.. 3 
A.W.N. 93: R., 1900 P.L.R. 303.j 

(53.a)—Sch. II, art. 7—See No. 27, supra. 

(54) —Sch. II, orf, 11 — Instrument —C’on- 
strucloinof—Stampduty. —An instrument under 
which a person acknowledges having received a 
sum of money aod undertakes to pay interest 
at a specified rate per mensem must be construed 
as an agreement falling within arc, 11 of Act 
XVlII of 1869. Mrs A. Ferrier v. Ram 
KALPAGH09E.23 W.R. 403. [F., 15 C. 150.] 

155)—Sch. 11. art. ll—Contract for execu¬ 
tion of worlc — Stimp-duty—Bond by surety 
—Stamp.—K contract with the Public Works 
Department for the execution of works fails 
within art. ll, scb. II of Act XVIII of 1869. 
and must be scamped with a stamp of eight 
annas. Where a contractor enters into a sim¬ 
ple agreement and his sureties give bonds for 
the performance of that agreement by him, 
the bonds are chargeable with duty under 
art. 5. sch. I. and not art. 20, sch. It 
ANONYMOUS -REFEUENCR TO HIGH COURT 
BY Financial Commissioner op ouoh 13 
W.R. 393. 


^6) Sch. Jl, art. ll—Agreement—Stamp. 
—The document produced oy the defendant 
in this case, the slipuiation in the concluding 
part of which be sought to make use of for the 
purpose of proving that be was not bound to 
ceetoro to the plaintifl.-i the promissorv notes 
sued foe by them, unle-is and until a house 
belonging to him was given back to him in 
good order, was held to constitute an agree¬ 
ment requiring a stamp of eight annas under 
art. ll of sob. II of Act XVIII of 1869. 

ir»^I**^**^ BHOOILAL V. MUNSHOOK 

KUBAMCHAND, 4 B. 828. 


(67) .S'ch. II, art. ll—Legal Practitioner — 
Agreement to reward pUader by share of amount 
realxzed in euxt—LtgaUly—Necessity of stamp. 

The Court should noi enforce an agreomont 
to reward a pleader for bis professional services 
by a share of the amount received m suit in 
which ho is retained. Where a pleader is to 
receive a remuneration uodor a special agree¬ 
ment contained in bie v'.kalatnamah or in a 
separate document, the document cootaioing 
the agreement must bear a stamp of adequate 
value. NUTHOO Lall v. Budrbe Per 
6HAD, 3 Agra 288. 


(67-0)—Sch. II, art. 11—Nos. 19. 26, 46, 
63, BUpra. 

(66)—Sch- II, art. 13—Power of attorruy for 
ragutration of document—Stamp—Act VTII of 
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1871, s. 33 (a).—For a pdwer^f*-' afcfornev for 
registration of a document iu a Regisiration 
Otnee, a stamp of eight annas is sufficient 

General Stamp Act 
Keshav Kasi Nath, 

9 b.ll.C. 43a 

(59)—Sch. II, cl. 20 —Policy of assurance, 
t>‘ansfer Of—Stamp duty .—An assignment of a 
policy of insurance by endor.-sement is liable, as 
a collateral instrument, to a stamp duty of’one 
rupee under scb. II. cl. 20 of the General 
Stamp Act, 1869 ; but not a re-transfer of the 
same back to the as.^ured, all claims having 
been satisfied — Per Matlby d Ainslie, JJ. 
Neither of the endorsements is chargeable with 
any duty-Fer Ganh, C.J. In the matter of 
Thomp.son s Policy. 3 C. 347. 

Stamp Act (I of 1879). 

[Rep., act II OF 1899.] 

(1)—Sfamp -def—Conslrneiton.—The Stamp 
Act of (1879) in India ought to be construed 

according to the same principles of construc¬ 
tion as the Stamp Act in England and the 
earlier Stamp Acts in this country. Ramen 
Chettyv. Mahomed ghouse, 16 C. 432. 

Gocernor-GeneraUSTd ilarch, 
1882. 5 ((!) —(.'onstrucrion - Stamped paper— 
iVrtting onreverse.—Thd rule is an enabling 
rule, authorising parties to use plain papers in 
addition to a stamp paper, where the whole of 
an instrument cannot he written on the side 
of the stamp paper which boars the stamp. The 

rule, while favouring the writing of an instru- 
ment only on tbalside. dees not prohibit the 

writing on the reverse side. REFERENCE 
UNDER Stamp act. h. 4G. 7 M, 176. F B. 

(3)-Su^tcrjcy of stamp—By what law 
eorrrued. —Under the proviKions of the Indian 
Stamp Act, 1879. the duty chargeable on ud- 
slamped or insufficiently stamped documents 
should be calculated wii.h reference to the law 
ID firce at the time of ihe execution, but the 
penalty leviable is in all cases determined by 
the Act of 1879. Reference under Stamp 
ACT, s. 46. 5 M. 394, F.B. 

i Stamp 

.fcfoM979- Chargeable ’.-The date of ej-fca- 

Don of a document is that which is regarded 

‘ ’ in the Acts 

of 18C9 a-i'J 1879- - A document, executed when 
the Act of 1S69 was in force, aod coming under 
the definitiof] of promissory note, if it is not 
duly stamped, cannot bo admitted in evidence 
on the ground, that it i.s a bond within the 
meaning of tho Act of 1879. by the payment of 
penally. The levy of a penalty, on the admis¬ 
sion of an msuffioiently stamped document 
implies a punishment for neglect in falling to 
affi* the proper stamp at the time of execution 

^ Karupathan, 3 fcf. 

251. [«., 5 M. 394, L.B.R. 189d--l900. 485,) 

/ doc-rmen/ executed jrt Austra¬ 
lia *n Penalty. -An ass-ignmont of an 

interest in a will was exeented by an unstamp¬ 
ed instrument on the 25th May, 1862. It was 
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not chargeable with stamp ilaty either under 
the Stamp Act. XXXVI of i860 or under X of 
1862. Consequently, no penalty could be levied 
under Act I of 1879. REFERENCE UNDER 
ST VMI' ACT. S. 46, 14 M. 255, F.B. 

(6)—Siomp Act—Power ol afforncy.—A docu¬ 
ment executed by a number of mirasidars of a 
village, authorising the person in whose favour 
It is executed to recover for them Switontrams 
and other continual income appertaining to 
their rights, is a powcr-of-attorney and must 
bo stamped with a five-rupeee stamp. REFER¬ 
ENCE UNDER STAMP ACT, S. 46, 15 M. 386, 
F.B. 

{7i—Release executed by two brothers—Pro¬ 
visions for payment of annuity, deed not charge¬ 
able with siamo in respect of -—A document exe¬ 
cuted by two brothers purported to relinquish 
their right to certain property in favour of 
another brother of theirs, and provided that 
the latter was to discharge certain debts and 
pay an annuity to both the executants. The 
document was held liable to be stamped as a 
release only because the provisions in favour of 
the executants were a mere recital of the 
consideration for the release and created no 
interest in their favour so as to necessitate 
additional stamp duty as regards such pro¬ 
visions. EKNATH S GOWNDE V. JAGANATH 
8 GOWNDE, 9 B. 417. [Appr,, 18 M. 233, 
F.B.] 

(8i —Attested instrument promising to pay 
balance due on previous bond —Bond — Stamp.— 
On settlement of accounts under a former bond 
executed by the defeudant he executed a 
document by which he undertook to pay on 
demand the amount found duo with interest, 
and the document was attested. Held that 
the document was not promissory note but a 
bond within the deGoition in Stamp Act I of 
of 1879 and ohargeable accordingly- BALA- 
KRISHNA TRIMBAK V. GOVISD PAND NAIK, 

8 B 297. F.B. 

(9 ]—Presentation of insufficiently stamped 
document for registration — Effect.—'Sbete is no 
provision in the Registration Act or in the 
Stamp Act, which Uys down that, where a 
document is pre.icnted for registration insuffi- 
oiontly stamped, the pr^'sentation shall be no 
presentation. It is a good presentation, though 
the actual registration is delayed SHAMA 
Charan Das v. Joybnoolah, ll C. 750. 

{IQ)—Construction of histrument—Trust deed 
—Seltlement'-Testamentary document Stamp .— 
Tbo party executing tbo instrument in question 
called it a trust deed. It was clearly intended 
to have immediate operation, the most impor¬ 
tant test in distinguishing a settlement from a 
wilL It vested the properties at once in trus. 
tees, and the provisions as to the management 
and the ultimate beneGcial interest in the pro- 
pertiee show that it was contemplated that its 
operation might extend beyond the lifetime 
of the owner. The question was whether such 
an instrument was a testamentary document 
or a settlement. Held that it was a settlement 


Stamp Act (I of 1879)—continued. 

within the deGnition of the term in the Stamp 
Act (I of 18791, in spite of the fact that the 
management by the owner during bis lifetime 
had been reserved ; and that it should be stamp¬ 
ed accordingly. (Crossman v, The Queen, 10 
Q.BD. ‘256; Attorney-Genoral v. Heywood, 19 
Q.BD. 326, R.l REFERENCE BY THE 

Collector and Superintendent of 
Stamps, Bombay, 20 B 210. F.B. [F., 20 
M L.J. 519=8 M.L.T. 139 = 7 Ind. Cas. 357 = 
33 M. 304.1 

(11) —Stamp Act — Boewnent insufficiently 
sirimped—Copy not admissible in evidmce.— 
Whore it appears that a document which is not 
produced was insufliciontly stamped, a copy of 
the document cannot be admitted in evidence 
on payment of oenaltv. Ra.JAH OF BOBBILI 
v. Bhanayammi, 4 U.L.J. 192. 

(12) — Signing, whethernecessary for execution 
— Unstamped document alleged to be in the pos¬ 
session of defendant—Admissibility of secondary 
evidence. —There is nothing to show that, in 
tbo Stamp Act of 1879, it was intended to ex* 
empt from stamp duty instruments executed 
otherwise than by signing. The plaiotiS sued 
for redemption of a mortgage, alleging that 
the mortgage was recorded on apirabaikia 
the possession of the defeudant. The defend¬ 
ant denied having any such document. Held 
(I) that the parabaik document, though not 
signed, was executed within the moaning of the 
Stamp Act (I of 1879). then in force, and 
therefore was not exempt from stamp duty; 
(2| and that secondary evidence of the contents 
of tbo unstamped document was not admis* 
sible, though tne defendant was alleged tn be 
withholding it Ml TA v. NGA SEIN, U.B.R- 
1907- 4th Qr.. Execution — Signing, 9 
(U B.R. 1392 -1896. Vol I. 303 U.B R 1897 
—1901, II. 365, 421 U.B.R. 1907. Ex. Signing 
p. 1, 26 I.A. 262, 19 B. 635. B.) 

(IS)—See Cause op action, L. B R. 1893— 
1900, 122. 

(14) -S. I—Sfa.up i4cl, construction o/.—Acts 
of the nature of the Stamp Aot shmld. when 
there is a doubt as to what oonstruotinn should 
be placed upon their terms, be construed in 
favour of the subject. BISHAMB^BNATH »• 
NAND KiSHORE, IS A. 56 = A,W.N 1892,23*. 

(15) —S 2. cl. 13—tigreement—Declarationof 
trust .—An agreement among oettain nersons to 
makeover certain surplus receipt^ from their 
rospective trades to a trustee, to be held by him 
on certain trusts mentioned in the agreementr 
is a declaration of trust and an agf.^ement not 
otherwise provided for, and the intended fund, 
indicated as security, is not epaciGed property 
within the meaning of s. 2 ol 1-3 Refbr^CE 
UNDER Stamp act, s. 46. 11 M 2i6. F-B. 

(16) —S. a-Bort-l.—A document which con¬ 
tains a promise to pay, on demand, a certain 
sum with interest and which bears thesigoatura 
of the writer and some others as witnesses, is n 
bond, and liable ro stamp duty as suoh. 
PERENCE UNDER Stamp AOTj S. 49, 13 »• 

147, F.B. 
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(17) S. 3 Deed of family arrangement -—A 
deed of family arraogemeot. by which one con- 
veyed a pargaoa aod a sum of money to his 
brother, in coosideration of the latter releasing 
attain family property on which be had claims 
is neither a conveyance nor a settlement, nor 
an instrument of partition within the meaning 
of Act I of 1879. In tfie matter of the Mah^- 
BA.JAHOP DURBUNG.'tH, 7 C. 21. 

(18) —S. 3—Owussiort of stamp vendor to make 
necessary endorsemenl.'i on stamp mper—Effect 
of- —omission of a stamp vendor to endorse 
on a stamped paper the particulars required of 
him does noD make the document not duly 
stamped within s. 3 (lOl of Stamp Act 1879 
Reference under the Stamp act s 46 
41 M. 377. F.B. 

(19) —S. 3. cl. i^Agreemeni for service with 
proviswn for penally in nioiuy, not chargeable 
with duty for bond.~kn agreement in writing 
was entered into between the plaintiffs and 
defendant, the Utter undertaking to serve the 
company of the former at Madras for a certain 
number of years The document contained a 
clause whereby the defendant bound himself to 
the plaintiffs, under a penalty in monay. to 
faichfully perform the matters under the agree¬ 
ment. It was merely an agreomsot for the 
purposes of the Stamp Act. and the addition of 
the penalty couM not mike any difference so 
as to require it to be stamped as a bond. 

Madras Railway Co, v. Rust, 14 m. is. 

(•20)—,S’. 3 (4), cl. {b)^Atlestalion—Writer s 
statement tn document as written bu him, 
whether suJTwient atiestation.^A document 
under which the promisor undertakes to pay 
on a certain date with the accrued interest, to 
the person to whom it is executed, the sum 
of money borrowed from him, requires to be 
stamped as a bond only when attested by 
witncusos. A mere statement made in writing, 
ID the document, by the scribe thereof to the 
effect that it has been written by his pan and 
IB correct, cannot amount to an ‘ attestation ’ 
by a wiiness qecessary in the case of a bond 
under ol. (6) of sub-s. (4) of s. 3 of the Indian 
J Kkf’brence under 

iSfiVai rp F.B. = a.W.N. 

1893, 81. [F., 3 P.L.R. 1902; It., 4 Bom. L R. 

w u' ^ document is 

a bond, which conUios a promise to pay a 

certain sum on demand, not made payable to 

signature of 

the obligor 13 attested by a witness. REFER¬ 
ENCE UNDER STAMP ACT. K 49 10 If Isa 

F.B. [F.. 13 M. H7 ; Rrl'pVR: m fj *' 

(22) —S. 3 (4) (5)—/mfrumenf evidencina a 
loan of grain-Dond.—The defendants in this 
case executed the instrument that they were 
sued 00 . stating that they borrowed a certain 
quantity of gram from the plaintiff and aoder- 
^kiog to repay the same in larger measure 
Overruling the contention that the iostrument 
wae an agreement and should have borne a 
stamp of eight annas, it was held to be a bond 
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within the meaning of s. 3 (4) (6) of the Stamp 
Act. I of 1879. and to have been properly 
stamped with a stamp of annas two. as the 
market value of the grain was clearly less than 
Rs. 10. Maoandas KHEMCHAND V. ram- 
CHANDRA HlRA.ir, 7 B. 137. 

(23)-S. H. cl. 4 (6)-Khatairt debtor's name 
containing his acknowledgment of receipt of loan 
amountj-Afficture of signature of writer as 
suc/i-l^au an acknowledgment only and not a 
bond —Reference wa^ made to the High Court 
of the question whether the khata book in the 
debtor 0 name, in which he had entered an 
acknowledgment of bis having received the loan 
amount and to which the writer of the khata 
attached his signature as such, constifuted a 
bond within the meaning of cl. 4 (6) of s, 3 of 

that the document amounted to a mere 
acknowledgmont of a debt and was not a bond 
witbm it.s defiaiiion in the Stamp Act. There 
was nothing to lead to the supposition that the 
writer signed it as an attesting witness. DULABH 

Vanmaliv. Rkhman Jamal, i 4 b. 311 . 

by trustees to cestui 

qua trust-Conuej/artce.—A transfer, by trustees 
o trust property to trust io pursuance 

of the trust, need not be made for a neounlary 
consideration, but if the parties think fit to 
frame the instrument as a sale-deed and to 
express that it is made in part fora money 
consideration, it i.s liable as a conveyance to 

c'^nsideration. 

350^ F^B^^^ Stamp ACT. s. 40, 7 M. 

H0)-‘‘ Unduly stamped "-Rule. 5 

iLo of India, dated .3rd March 

1«82. Rule 5 let of the rules issued by the 

Council under .ss. 9. 15. 
17, 32. 51 and 56 of the Stamp Act. 1979 

instrument which 
IS written on plain ebeoU of paper attached to 
the stamped paper, must bo attested by the 
parties executing It and by the witnesse.s there- 
to. The effect of this is to declare, that an 

dulv“«?»" rule is not 

Iyer and Brandt, JJ., that the rule is ultra 
utresand inoperative for the purpose intended. 
(Pe 7urner. C,J.^ contra), RKFRRENCB 

UNDKR Stamp act, s. 4G. s M 532 , f b, 

(26) —s 3 (11)—Zlocumenf purporting to 
divide 1»operty-lrtstrument of partilioi - 
Where the parties to a document, purporting to 
beco-owners of certain properties, agreed, in 
that capacity, to divide the property in 
severalty, the document, though styled a 
reloase-deed. was held to fall within the defini- 

instrument of partition” in cl 11 

ACT°H*J? Yo u Stamp 

(27) —S 3 (11)—Parftften deed—o/d»**id. 
^^^^~^9reement to divide outstandings.^ 

A document, which contains a note that c«taia 
property has been allotted for the maintenance of 
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ptrents, and a memoraDdum of the particulars 
of the property which has fallco to the share of 
one of the brothers, and also an aRreemeot for 
the future division of outstandings, need not 
be stamped as a partition deed. It does not. 
of Itself, operate to release the joint interests of 
the other parlies to the partition and create a 
sole interest in the person whose share it 
records. The document should, in respect of 
the agreement for future division, bear an 
agreement stamp. REFERENCE UNDER STAMP 
ACT. S. 49, 7 M.385. F B. 

(28)—S. 3, cl. ll—Instrument of partition — 
Stamp-duty — Value of property partitioned, com¬ 
puted for purposes of Stamp Act. —The words, 
“ the Onal order.” in s. 3, cl. 11 of the Stamp 
Act, mean not the order passed by a Revenue 
Court authorizing a partition to proceed, but the 
order passed after the partition has been made 
declaring the various allotments of land The 
Stamp duty leviable on an instrument of parti¬ 
tion should be calculated upon the value of the 
entire properly sought to be divided, and not 
merely on the value of the portion assigned to 
the applicant for partition- The value of the 
property partitioned must be computed, for the 
purpose of the Biamp act, with reference to its 
market value, and not according to the rules 
laid down in the Court Fees Act for determining 
the fee payable on plaints and appeals. PE- 
FERENCE HY BOARD OF REVENUE, N.W.P. 
UNDER ACT 1 OF 1879. 2 A. 6 4, F.B. 


3. cl. 11—IFrtf/cn agreement be¬ 
tween co-sharers to divide property according to 
award of arburatois-Partition deed.—Where 
the members of an undivided Hindu family 
executed a document, whereby they agreed to 
be bound by the award of certain arbitrators 
for partition, held that the instrument was an 
agreement to divide property in severalty and 
was, therefore a partition deed which required 
to be stamped, as such under cl. 11 of a. 3 of 
the Stamp Act, 1879. In re \ASAKJI HarI 
BHAl, 15 B. 617. 


(30)—S. 3. cl. V3-Morlgage~Indemnily— 
Stamp duly.—An agreement between the 
Secretary of Slate and a salt contractor stated 
that the contractor bad lodged in the treasury 
Governmeut promissory notes as security for 
the due and faithful perlormance by tbo con¬ 
tractor of his contract and that, on the comple¬ 
tion of tho contract to tho satisfaction of the 
Deputy Commissioner, the promissory notes 
should be returned and delivered up to the 
contractor The above agreement was a mort- 
gage, and the indemnity clause being incidental 
to ail mortgage deeds, was not liable to a 
separate duty. REFERENCE UNDER STAMP 
ACT, S. 46, 11 M. 39, F.B. 

3, cl. 13-Lease-deed reciting hypo¬ 
thecation by lestees to secure payment of rent, 
vikether chargeable as lease or as mortgage 
wider s. 3. cl. 13 of Stamp Act—Applicabihly of 
s 7 —Where by a deed under which certain 
lands had been leased to the lessees, the latter 
bad hypothecated certain property of iheic own 
for the purpose of securing the payment of the 


Stamp Act (I of 1879)-cowfinued. 

agreed rent in cash and the performance of tbff 
undertaking under the lease to deliver certain 
cart-loads of straw and grass, the document 
was held to constitute a mortgage deed as 
defined in cl. 13 of s. 3 of the Indian Stamp 
Act and to be chargeable with stamp duty as 
such. The mortgage was not a distinct matter 
from the lease, aod the instrument was not 
therefrre one comprising or relating to several 
distinct matters. It ibetefoce fell within 
para. 2 of s. 7 of the Act, aod was conse* 
queotly chargeable with duty only as a mort¬ 
gage-deed. that being the higher duty. 
REFERENCE UNDER ACT I OF 1879 (INDIAN 
Stamp act), s. 49. 17 A. 95, F.B. = A.W.N. 
1694,204. (8C. 254, R.) 

(32)—S- 3. cl. \b-~Uemorandum of proposed 
insurance—Policy of insurance—Document not 
contemplating any other formal document.—A 
document which is not a mere slip or memo* 
randum of a proposed insurance, which men- 
tioDS the sum for which the assurer declares 
the name of the ship, the voyage and premiumi 
which provides for losses being paid on its 
production in conformity with certain condi¬ 
tions in the posse-ision of the assurers, which 
expressly guaranteed the payment of lojses aod 
claims settled under it, and which, on the face 
of it, does not contemplate the necessity of any 
other document of a more formal character 
being passed to the assured, is an instrument 
which requires to be stamped as a policy under 
cl. 15, 8. 3 of the Stamp Act (I ol 1879). ^ 
re Marine Insurance Certificate, 19 B. 
130, F. B. 

(331—S. 3 (171—Rccripf —To constitute a 
“ rtceipt ” within tbo meaning of s. 3 (17) of 
the Stamp Act (I of 1879), there must be an 
acknowledgment, either express or signified or 
imported, of the receipt and not a mere state¬ 
ment that money was rooeived- In re JAMNA- 
DAS HARINARAN. 23 B. 51. 

(34) —S. 3(l9)(6l— -Oift.-Tbe defi¬ 
nition of the term “ settlement ” in the Stamp 
Act suggests the creation of separate intertscs 
in favour of several persons who may have a 
legal or moral claim on the settlor, orfot whom 
ho may desire to make a provision. Where, 
therefore, a person bestows on his sister and 
her son certain land, because of natural aneo* 
lion, the document is liable to stamp duty as a 
gift and not as a settlement. REFERENCE 
UNDER STAMP ACT, S. 46, 7 M. 349, F ». 
ID.. 21 M. 422.] 

(35) —Ss. 3. 9. 33. 34. 51 —Pro note payable 
otherwise than on demand—Pro-note written on 
impressed sheet of proper value bearing wora 
'hand: If duly stamped - Consf' Mcf.ori o/ Sfamj 
Laws—Government Notification No. 29o5, deffO 
1-12-1882. effect of.—A promissory note for less 
than Rs.200. payable otherwise than on 

but not mote than one year after date.and '^9 

ing a stamp of two annas, was Juld to be dniy 

stamped, when it was written on an 

sheet of the value of two annas. 

ing that it bore the word ftimoi, L^-i • 



969 


THE ALr, INDIA DIGEST. 


970 


CUmp Act {I of 1879)—coufiniMti. 

1891] Proviaioos of laws reUtiog to stamps 
andcogoatemattersareto beciostrued strictly, 
aad, woeaevec there is aay ambiguity or doubt, 
in favour of the aubjsot. The effect of Govern¬ 
ment Notiffcalioo No. 2955, dated I 12-1882. is 
not to prohibit pro-ootes other than those 
ohargeable with a duty of 6 10 or 12 annas, 
being written on impresned sheets bearing the 
word ‘hundx' thereon, RADHA BAI v. NATHU 

ram. 13A. 66 = A W.N 1890. 238. 

f3G) Ss. 3(151, 25(c) — Uncovenanled Cioil 
Service Family Psnsion Fund-E-Urance cerli- 
ficate^Aa entrance certificate granted under the 
rules of the Uncovenaoted Civil Service Family 
Pension Fund is a life policy and U within 
8. 3, sub. s. 15 of the Sump Act. If it is for an 
amount within Rs, 1,000, it is chargeable with 
a stamp duty of 6 as. Such an instrument 
IS not within the scops of s. 25 (c) of the Act. 

Rekbrencb UiSder Stamp act, 1879, s. 46, 

C 499. * 

|37i— 5. 3,c/. 11, s. 29 (-)—Partition deed. 
—Wnere documents evidence that three out of 
seven brothers have received R^. 200 each in 
pursuance of partition of family property and 
that they remain liable, each for ooe-aeventh 
of tbo family debts, in one C'isa the executant 
also arldiug that his cNim^ have been fully 
satufied, the documents are partition deeds, 
and mu.t be sttmped accordingly, having re- 
gard to the provisions of s 2J (e) of Act I of 
1899. Each member must piy according to the 
share which be has taken under the partition. 

Reference under St.\mp act, s. 46. 15 

M 164, F B. 

(38)—iS.s. 3, 31, ^i.—^AUotvince for spoxled 
a/amps.— Allowance for spoiUd stamps may be 
made under s. 61 of the Stamp Act when a 
atamped instrument has been endorsed by the 
Collector under 8 31 of the Act. REFERENCE 
UNDER STaMP ACT, S. 46, II U. 37. P.B. 

3, (6) 34— Order hr payment 
aadreesed to person not a bani: r—Stamp 
Where a certain “chits” for specified sums of 
money were addressed by A to B who had pre¬ 
viously agreed to lend him money and who was 
requested to pay the amounts mentioriod in the 
chits to A 8 creditors, held that the chits in 
question did not require a stamp as the agree¬ 
ment did not constimts B A’s banker, within 

Stamp Act (I of 
R VNGILDAS V. VrIX BHUK- 
KAN. PARABOKAM, 1? B. 684, P.B. 

(10)-Ss. 3. M-admission of unstamped 
docutrunt ^ first Court on paymeni of duty and 
fienalty^Power of appellate Court torevUw.^ 
Where an unstamped document has been 
received in evidence by the first Court, under 
8. 3 of the Stamp Act, upon payment of the 
prescribed duty and penalty, an appellate Court 
cannot review the proeaedings of the lower 
Court in regard to such reception in evidence 
except in the case provided for by s. 60 of the 
Act. PUNCHANUND D.V88 ChOWDHRY V 
•TARAMONI CHOWDHBAIN, 12 C. 61. [F., L B. 

R. 1893 1900, 486; R., 17 B. 235.J 
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(41)—Ss. 3(10), 61 —Absence of certificate as 
required by rule 5 ( 6 ) of the Rules made by the 
OovernOr.Qeneral in Council—" Duly stamped ” 
msfruwwni.—Tho absence of the certificate, 

ilarch, 1882. issued by the Governor-General 
m Council, under the Stamp Act. does not 
make a document “ not duly stamped “ within 
the intention of the Act. and the person execut¬ 
ing the document has not committed any 
offence puoishabJo under s 61 of the Act The 
noo-compliance by the treasury officer or the 
stamo vendor with the direction to give such a 
certiheate is not an act for which the person 
purchasing thestampfrom him can be punished 
y the invalidation of tho ^taraos innocently 
brought by h.m Queen Empress v. Trai- 
lakya Nath baral. 18 C. 39 . 

(42)—s. 3. art 9 -Provision for life of donee, a 
settlement and not a qift-Gifl for consideration 
n conveyance.—A dociini«nt containing no abso’ 
lute and unqualifi'd disposition of property 

but only a provision for the life of the donee 

with reversion to the settlor or bis heirs, is not a 
gift, but only a “ settlement “ within them ean- 
iDg of the Stamp Act A document by which 

thoexecar.aot. m pursuance of a razinamah filed 

in a suit for maintenance brought against him 
by a widow, transferred certain land to her 
with power to alienate, and subject only to 
the condition that no further claim for main- 
tenance was to be put forward bv her. would 
constitute neither a settlement nor a gift but 
must be treaty as a conveyance and stamped 
accordingly. Reference under Stamp 
act. s, 46, 21 M. 422. 

(431---,V. 3. sch. I Art. n Duly stamped"— 
BUI of exchanqe payable otherwise than on de- 
mand —Tbe words “lu«y stamped” in e. 3 of 
tho Stamp Act signify “stamped or written 
upon paper bearing an impressed stamp.” A bill 
of exchange for Rs. 500. payable otherwise than 
oo demand must be stamped with an imores- 

8 c 72f"n 

^3-Bom;.-A docu¬ 
ment bv Which a Debenture Company agreea 
to pay 1220,000 for the cost of the construction 

on certain terms, and 
which contains a provision that the Company 
should be at liberty to retain £40.000 as com¬ 
pensation for rnks. expenses etc., musthe stamp- 
^ as a bond for the psymeot of t 220 000 * 

Stamp act. s. 46, 13 U. 
19d, t B. [R., 11 Bom, L.R. 38G ) 

(46)—5. 3. el. 9, sch. I. art. 21—Contract 
for saU of standing trees, chargeabh as an 
agreement and not a cont-cj/nnee.—The docu¬ 
ment in this case. in respect of the stamp duty 
on which reference was made to the High 
Court under s. 48 of the S-amo Act bore a 
stamp of one rupee. The so-called (purchaser of 
thatraos under the doeumeut was allowed by it 

the sped- 

also the provision that such trees as he had 
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uot cut ofl within the two years should remain 
the property of the vendor. The High Court 
decided that the document did not require to 
be stamped as a conveyance under s-3. cl-9, 
and art. 21 of sch. I of the Stamp Act. Whether 
the instrument be regarded as a sileoftbe 
trees when cut by the purchaser, in which case 
it would I e a memorandum relating lo the sale 
of “goods and merchandise" or as an agree¬ 
ment to allow the coniracior to cut and re 
move the trees on certain conditions, it was 
EuSioieutly stamped either under art. 2 of sch. 

II or under art. 5 of sch I of the same Act. 
VOHRA MAHOMADALI V. RtMACHANDRA, 
22 B. 785. 

(46)—S, 3 (13j. sch. I, and arts. 290 44— 
Moi igage-—Definition lorpurposes of stamp duty 
— s. 64, T. !’■ Act, 1882.—For the purpose of 
ascertaining what stamp duly is payable on an 
instrument, alleged to be a mortgage, the defi¬ 
nition of mortgage, as given in tbe Stamp Act, 
and not that in the T-F. Act, Is to be referred 
to. [i?., 4 L.B.R. 2.] Art. 29 applies to an 
instrument evidencing an agreement to secure 
tbe re payment of a loan which means an ins¬ 
trument executed at the time the loan is made, 
and not to the case of an assignment by way 
of mortgage of a valuable security to secure a 
pre-existiug debt. This article contemplates 
an instrument contemporaneous with the ad¬ 
vance and with the deposit. An instrument 
evidencing an agreement to secure the re-pay¬ 
ment of a loan of a certain sum of money with 
interest, for which a certain promissory note 
payable on demand was given as collateral 
security, is a mortgage-deed as defined by s. 8, 
sub-B. 13, Stamp Act. and the stamp duty on 
it is payable under art. 44 of the Act, and not 
under art. 29. QUEEN-EMl’RESS v. DEBEN- 
Dra Krishna Mitter, 27 0.887*4 C.W.N. 
824. 

3 117 ), sch. 1. No. 52—“ Sarkbat “ 
— Receipt .—A " Sarkhat " or document signed 
by a creditor, acknowledging tbe receipt of 
sugar-cane juice, the price of which exceeded 
Rs. 20. but without anything to show that tbe 
8Ugar>canu juice bad been received m part satis¬ 
faction of a bond, is not a “ receipt," within 
the meaning of tbe Indian Stamp Aoc, but only 
a memorandum of sugar-cane juice supplied, 
and does not require to be stamped. DEBl 
PRASAD v. RUPU. 6 A. 253*A.W.N. 1884, 72. 

(48)~-S. 3. cl. (11), sch. I. art. bi—Docu¬ 
ment securing lije interesl lo executant with re¬ 
version to hts sons—Release deed .—A document 
securing to tbe executant tbe enjoyment for 
life of a portion of the joint family property 
with a reversion to his sons at any subsequent 
division of tbe property, though not merely re¬ 
nouncing the executant’s claim against any or 
all of the property, should be stamped as a re¬ 
lease deed and not as a partition deed. 
REFERENCE UNDER STAMP ACT, 3. 46, 18 
M. 233, F.B. 

(49)-S. 3 (I7).sc;i. II.nrfl5 (b)^BaTrister'$ 
fees—Stamp duty cn receipt —A Barrister’s fees 
for services in litigation being a gratuity or 
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honorarium, the payment of such fees must be 
held to be without considerabioo, so that a 
receipt given by him for his fees is exempted 
from stamp doty by art. 15 (6) of sch. II of the 
Stamp Act. Reference Under Stamp 
ACT, S. 46, 9 M. 140. F.B. [«.. 25 A. 509* 
23 A.W.N. 104; D., 10 C.P.L.R. 11. Grim.] 

(50j—S.4 (c)— Document insu^cienlly stam'ped 
admitted tn evidence by loicer Court—Power of 
appellate Court to exclude it. —An appellate Court 
is not competent to question the admissibility 
of a document (though insufficiently stamped) 
which has beeo admitted in evidence by a lower 
Court. SHIDAPA v. IR.AVA, 18 B 737. [F., 

8M.L.J. 66 ;R.. U B.R. 1897-1901. Vol. II, 
659.] 

(511-S. 4 (c),scb. I. -art. b—Sce COURT 
FEES ACT, 1870. sch. II. art. I (6). 8 M. 15, 

F.B. 

(52) —s. b—See POWER OF ATTORNEY, 23 
C. 167. 

(53) —Ss. 5, 11. 18, 34—Promissofp note 
executed out of British India not properly 
stamped—Suit thereon in British India —ifflin- 
tainability.Sait on a promissory note executed 
out of British India and not properly stamped. 
The question was as to the admissibility of the 
promissory note in British India. Held that 
s. 34 of the Stamp Act did not render it in¬ 
admissible in evidence. That section only 

applied to an instrument which was “ charge¬ 
able with duty,’’ but there was no provision oj 
law which req^iired a promissory oote exeoutou 
out of British India to be stamped before it 
sued on or used in Court. The holder of the 
note not having done any of the acts referre 
to in S3. 5 and 18 of tbe Act. the obligation to 
stamp it does not arise. MAHOMED ROttTHA 

V. Mahomed Husin rowthan, 22 M. 337= 

9 M.L.J. 139. 

(j4)-Ss. 5. 14. 35. 37, 39 -Coyiveyance and 
release — Stamp.—'Nhete a conveyance for 
Rs. 100 was written on the face of a one rupee 
stamped paper and a release on the back o t e 
paper, tbe first insfrumentehould be considetw 
to have been written, executed, and stamps ,, 
according to law. The second instrument can 
be validated on payment of the <ieficient stamp 
dutv and the penalty under s. 39 of tbe Stamp 
Act’ REFERENCE UNDER STAMP ACT. 8. 4b, 

11 H- 40, F B. 

(55)_S- 6. sch. I. art. Z 3 -Deed coia«>/inj 
immoveable pioperty-Conseni of 
nephew of executant — Deed of 
Endorsement of - Consent by natural , 

father of adopted boy.—A executed 
to B. on a 3 Rs. stamp paper conveying toere 
under certain immoveable property for Ks. • 
Tbe deed contained an endorsement hy w 
uodivided oephew of the executant, 
consent to the sale. Held, that the 
and the endorsement of consent were seve 
instruments” to complete the transactioo a 
contemplated by s. 6 of ‘be Stamp Act (I 
1879) and that the consent should be writt 
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oaa 8ep»t*te stamp-papec of bbe value of ooe 
rupee. X ackoowledged the fact of the due 
adopiioQ of B on a ten-rupee stamp p-tper, 
which teoited that B was constituted X’e heir 
to bis interest iu the family ^property and con¬ 
tained also an endorsement by the natural 
mother and father of the adnpied boy giving 
their consent to the adoption. Held that the 
document not conferring an authority to adopt, 
was not ohargeable under art. 38 of sch. I of 
the Stamp Act |I of 1879), and that therefore 
the endorsements below tt were not chargeable 
with any stamp duty. In the matter oi 
Hanuappa. 13 B. 281. {Doubted, 17 B. 687.J 

(56) — S. 7— Contracts lor several /cans— 
Construction- —Where sixteen difiorent persons 
borrowed a quantity of rice from a certain 
person and passed a single bond to tbe creditor 
showing bow much was borrowed by each, and 
the bond did not contain a joint engagement 
to pay the entire debt, held that the instrument 
ought to be regarded as oontiining sixieen 
distinct contracts liable to stamp duly as such 
under s. 7 of the Stamp Act. SHABUDIN 
Mahomed v. hirnak Rajanak, iu B. 47. 
[D., 16 P. w. R. 1910= 15 P. R 1910 ] 

(57) — S. 7— Stamp dutij payable on lease deed 
^Payment of rent monthly—Repayment of rent 
received in advance—Instrument not relating to 
‘ several distinct matters.^'—Where the consi¬ 
deration for a lease consisted partly of rent to 
be paid each month and partly of a eum equal 
to a month's rent paid in advance and to be 
repaid at the end of tbe lease, tbe ineirumeot 
was not to be regarded as dealing with the two 
distinct matters under s. 7 of Aot I of 1879, 
but as relating only to one matter. RE¬ 
FERENCE UNDER STAMP ACT. 8. 61 (1). 26 
H. 473» 

(68) S. 7— Execution of single power of 
attorney bg several persons—No common inte¬ 
rest Validity —It is nob competent for several 
persons who are unconnected and have no 
common interest in a property to execute a 
single power of attorney in respect thereof, 
separatedoouments should beexecuted by each 
of the individuals. Rebrencb UNDER STAMP 
ACT. I. 46. 2 U. L. J. 118. F. B. 

(69) S 1-^Instruments embodying two 
contracts though of same matter--promissory 
note containing two undertakings by two provi¬ 
sions.—The test under a. 7 is whether an in¬ 
strument relates to several distinct matters. If 
itdoes, It must be charged with tbe aggregate 
duty payable in respect of all such matters 
though they may be grouped together and the 
instrument is signed at one and the same 
place by all tbe executants. But if the matter 
is single the duty need not be increased 
though tbe several executanlo had signed 
separately and within seoarate endorsements 
reciting their liability. It is immaterial that 
the deed comprises dUtinot cootraots if only 
snob contracts relate to the same matter 
Musa v. Kahan. 102 P. B. 1893. («., le p 
B. 1910, F. B.] 

(60)—S. 7, paras I and 9-- Lease ond usufrw 
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tuary mortgage —Sfntnp duly.—Where certaia 
properties were leased for a certain term, under 
an instrument which provided that the yearly 
rental was to go towards payment of interest 
and liquidation by the end of the term, of a debt 
due by the lessor held that though tbe arrange¬ 
ment effected was partly a lease and partly an 
usufructuary mortgage the .instrument should 
be stamped as a mortgage oolv under para, iof 
s. 7 of the Stamp Act. S. 7, para ( 1 ) of the 
Stamp Act relates only to transactions so dis¬ 
tinct in their nature as to be capable of being 
carried out by two or more instru menta instead 
of one. Ex parte Hill, 8 C. 254 = 10 C L R 
33. [F., 17 A. 55. F B j 

{Gl)—Ss. T,M-Instrumenl'executfd by two per¬ 
sons jointly—Stamp duty—Dccumenl cnce ad¬ 
mitted cannot be rejected on ground of insuffi¬ 
ciency of stamps.--An instrument otherwise pro¬ 
perly stamped does not become two instruments 
for purposes of stamp for tbe simple reason 
that it 10 executed by two persons. If the two 
persons have executed it Jointly and the matter 
of the bond has been dealt with as a single one 
the whole instrument will be treated as a single 
instrument for purposes of stamp duty. Where 
an insufficiently stamped instrument has been 
admitted in evidence in tbe lower Court such 
admission cannot be called in question by the 
appsllate Court. WILAITI v, Pir Baksh. 

A W.N. 1884, 318. 

(62) S. 7, sch I, No. 5 (c)—Agreement with 
a penal clause - Bond for amount of penalty.— 
Held by the Full Bench. Stuart. C. J.. dissent¬ 
ing:—An agreement with a penal clause, bv 
which the obligor undertakes, in the event of 
hi-* failing to fulffl the conditions of the agree¬ 
ment. to pay certain amount as penalty to the 
obligee, is chargeable, under s 7 of the Stamp 
Act, with the stamp duty leviable on a bond for 
the amount of suoh penalty, Per Stuart, C J.— 
For the purpo8»s of the Stamp Act, the penal 
clause in the agreement cannot be considered 
separately, as constituiing a bond, but simply 
as one of tbe several subsidiary clauses making 
up the whole agreement, and the document is 
only chargeable as an agreement, (dob I, No. 

5 (c)). Reference by Board of Revenue 
N.W.P Under act I of 1879. 2 A. 654, F.B. 
(D;s8.. 8 C, 284 ; Doubted, 9 A. 585, P B.j 


(63) S. 9 See No. 35. supra and No. 113, 
infra. 

(64) lb a.— Promissory note onimpressed 

huniipaper.—A promissory note for Rj, 4,300. 
written on an impressed hundi paper for Rs. 3. 
was correctly stamped and did not contravene 
rules framed under tbe Stamp Act. The rules 
under s. 9 of the Stamp Act (I of 1879), require 
th%t a documeot^ sueb as tbe above, must be 
written on an impresned sheet. They render it 
compulsory that promissory notes chargeable 
with a duty of 6,10 or 12 annas must be written 
on a hundi paper; but that does not imply any 
prohibition agitinst other promissory notes also 
being so written, as tbe hundi papers are also 
impressed sheets. Bank OF Madras v 
SUBBABAYALU. 14 M. 32. [F., 21 P.R. 1891.] 
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(66) —6*. lO - Bundi—Stamp -A huodi. for 

a sam of Ra. 3S0. payable otherwise than on 
demand, cannot be aiamped with an adhesive 
stamp. Tbe words "drawn or made out of 
Bniish India” in cl. (6) of s. 10 of the Stamp 
Act of 1879 . apply to the entire olause. DEVAJI 
V Ramakrishnaiah, 2 M. 173. 

(651—Ss 10 . 11 —Promtstort/nofe stamped as 
hundi—Wo adimive stamp — Admissibilily in 
evidence. —A promissory note payable on 
demand, which must, under s. 11 of sch. I of 
Act I of 1879. be stamped with an adhesive 
stamp for one anna, but which is written on 
an impressed stamp as a htindi. is nevertheless 
admissible in evidence. SADIK ALI v. RANI 
KANNODAI. A.W.N. 1835, 317. 

(67) —S. U'—Rule as to cancellation of ad¬ 
hesive stamp, cases to which applicable.—Tbo 
receipt to a salary bill of a Govomment official, 
which requires to be stamped before or at the 
time of its execution is not an iusirument con¬ 
templated by the first, paragraph of s. 11 of the 
Stamp Act. 1879. That paragraph applies to 
cases in which the instrument chargeable with 
duty may be stamped after execution. QUEBN- 
EaPRESS V. RAHAT ALI KHAN, 9 A. 210* 
A.W.N. 1687. 5. 

( 63 )_S. 11—See Nos. 53. 66, supra and 
No. 190, infra. 

(69) —Ss. 11.16—Stamp—Huodi—Eiccu/ion. 

meaning of—Time of execution—Stamp affixed 
and subsequenlfy canctlled —Where a hundi 
was written by tbe defendant and stamped by 
him with a one-anna stamp which was left 
uncancelled and tbe hundi was subsequently 
taken by him to the plaintiS's son who receiv¬ 
ed it from him and at the tima of receiving it 
cancelled iho stamp by writing tbe date across 
it: Held, that tbe Aundi was duly stamped 
under ss. 10 aud 16 of tbe Stamp Act (£ o^ 1879) 
and was admissible in evidence. If, at the 
time of delivery, which completed its legal 
character, the hundi was stamped, sod if the 
cancellation took place at that time as part of 
the same Iransiction, it wis sufficient, A 
deed is duly stamped if tbe stamp is affixed and 
cancelled at the timeof execution or if, having 
been at any time previously affixed, it is can- 
celled at the time of execution. " Execution ” 
when applied to a docume..t, is tbe last act or 
series of acts which completes it. It might be 
defined as formal completion, Tbe contract 
on a negotiable instrument is until delivery 
incomplete and revocable. Until delivery, a 
hundi is not clothed wi'h the e-isential charac¬ 
teristics of a negotiable instrument. BHA- 
WANJI HARBHUU V. DEV.K PUN.JA, 19 B. 
633. [R..3 0.C. 195. U.3.R. 1907, 4th Qr., 

Execution, Signing, 5 ] 

(70) — Ss. 13, 14, 34— Simple ynonev-bond on 
impressed stamped paper—Transfer by endorse- 
ment—Stamp duty. —Where a simple money- 
bond executed on an impressed stamp paper 
was transferred by endorsement on the back 
thereof, held that the endorsement required a 
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stamp and could be stamped under 8 . 34 of Act 
(I of 1879). PRAHLAD LaKSHMAN BAV 
NIKANE V. VITBU, 17 B. 687. P.B. 


(71) —S. 14—See Nos. 54, 70, supra. 

(72) — S. 16—Pro-nofe— Stamp affixed and 
cancelled soon alter signature—Admissibility.— 
A pro-note was first signed by the executant and 
the stamp was affixed and cancelled immedi> 
ately after Held that as the signing and stamp* 
iog were continuoiis acts in the same transac¬ 
tion tbe pro-note was stamped at the time of 
the ex^-cution within the maaning of s. 16. and 
was admissible in evidence SURIJ MULL v. 
HUDSON. 24 M 259. [R., 6 Bom. L.R. 699.] 

(73) —S. 16—See No. 69. supra. 

(74) —Ss. 16. 34— Document stamped after 
executton-’.idmissibility o/.—A document which 
is si,amped subsequenily to execution, but 
before ic. is proiu-ied in Court, cannot be admit¬ 
ted in evidence. Under s. 34 of tbe St^mp Act 
(1 of 1879). all instruments chargeable with 
duty should be duly stamped aud uuder s. 16 
they must b? stamped before or at tbe timeof 
execution, JETHIBAI v. RaMCHANDRA NA- 
ROTTAM. 13 B. 484. 


(75)—S. 16, sch. I, art. 1 —Acknowledgment 
of debt—Execution of Rukka—Confract of pay, 
Novation of—Cause of action.—The defendant 
executed two rukkas for certain sumi of money 
borrowed from the plaintifi on the 30th June 
and the 12tb July 1393. On the22ad November 
1895 an account was made of tbe money due to 
tbe puintifilrom tbe defendant in respect of 
the two rukkas aud for the sum found due up to 
tbe said date ; the defendant executed a rukka 
in which the debts due on the first two rukkas 
were mentioned and acknowledged in tbe fol¬ 
lowing terms: •‘J/. 46 M 1 12.937-14.0... Tankh 

22nd November 1895, aj tak bakinikle wuh 
wajib-ul ada hai." This rukka bore a one-anna 
adhesive stamp, Held, that the aL-koowlodg' 
ment of the balance found due in the rukka 
was an acknowledgment within tbe meaning of 
art. 1, sch. I. Act I of 1879, and was stamp¬ 
ed at the time of execution, within the moan¬ 
ing of s. 16 of that Act. The mete ac¬ 
knowledgment of a debt, signed by the debtor, 
although it may amount to the so called 
‘ account stated,’ does not evidence a new 
tract to pay the debt admitted to be due 
therefore that tbe acknowledgment contained 
in the rukka, dated the 22od November 1895, 
was not in itself evidence of a new contraot to 
pay that debt, and did not give the plaintifl a 
fresh and independent causa of action agains 
tbe defendant. JAWAHIR SINGH v LACHUAN 
DAS,3 0.C 195. [BcZ. on .,6 0 0. 16; Express¬ 
ed., 7 O G. 166 ; D , 11 0.0. 152.] 


6 )-S. \%—Pro note made out 0 / 

la —A pro-note made out of Briush India 

OS wuhin the provUioos of s. 19 ^ 
ap Act (I of 1879). When tbe first holdet 
, upon the pro note within British India, 
enough that he is ready to affix the prop 
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stamp before the decree is passed. The pro- 
DOte Deed not be stamped before being received 
ia evidence in the suit. The obligation to affix 
a stamp arises only when the first bolder 
presents it foe acceptance or payment, endorses, 
transfers, or otherwise negotiates the note. 
{Griffinv. Weatherba, L R. 3 Q.B. 753, R.) 
SiMULU EBRAHIU ROWTHAN V. ABDUL 

Rahiman Mahomed. 8U. L.J. 182. 

(77j—S. 18 —See No. 53, sufjra. 

(78)—S. 23—Bond far re-payment of double 
the amount torroioed.—A bond (securing a loau), 
which recites that double the amount must be 
repaid for principal and interest in certain in¬ 
stalments. or earlier in case of default in the 
punctual payment of interest, is one chargeable 
with a stamp duty chargeaole on double the 
amount lent S. 23. Stamp Act, has no appli* 
cation to such a bond. Samuhu Chandra 
Bepari V. Krishna Charan Bepari 26 C 
179. [R , 11 --.W.N. 1122, i N.L.R. 90; Not 
F., 3 bom. L.R. 133.] 

24 Property sold subject to mortgage 
•^Payment of mortgage, no part of considera- 
Iwn—Document conveying such property — 
Stamp duty.—Where property is sold subject to 
a mortgage or other charge, the payment of 
Buob mortgage or charge forms, under ordin.ary 
oircumsiances, no part of the consideration for 
the purchase. The stamp duty payable on a 
document oouveying such a property is an ad 
Wiorem duty on the consideration for the sale. 

Reference from the Board of reve¬ 
nue. lOC 92=13 C L.R. 164. 

(80)—S. 24. cl. (3)—Admission of document 
tn evidence as b'lng duly damped—Competeucy 
of appellate Court to question admtssiotlttu 
-^Bombay Reg. XVllI of 1827. s. 10.—S Si 
of the 8 amp Act (1 of 1879). applies to all 
mstrumeots whenever cxeouted and it must 
be held to override the special provisions of 
a. lO of Bombay Reg. XVllI of 1827 which 
provides that any instrument which requires a 
etamp IS not valid uole.-.8 duly stamped. After 
the admission by a Court of first insiance of a 
document in evidence as having been duly 
stamped, it is not competent to me appellate 
Court, under s. 34, cl. 3 of Stamp Act. to ques* 
lion us admissibility. If the appellate C.mrt 
considers the document to be insufficiootly 
stamped, it can only proceed under s. 60 of the 
Stamp Aot. Gubpadapa Bin Irapa v. naro 
KULKABNI. 13 B. 493. li-’.. 18 B. 

737; i?.. 17 B.235.J 

, (81)—S. 24 and sch. I. art. b—Deed contain, 
tng agreementand relinquishment of Uile -Stamp 
attfv-~ Where, under the same instrument, a 
mortgagor relinquishes his title to the mort¬ 
gaged property in favour of the mortgagee, ani 
aleo agrees to pay the Goverument assessment 
on the land unJl ths transfer of the land to 
the name of the mortgagee in the Ooliector’a 
books the ioatrument would be liable to two 
stamp daties. one as a oooveyaoce under e. 2t 

C. IX—62 
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of the Stamp Aot, 1879. calculated on the origi- 
nal mortgage amount plus the amount men¬ 
tioned in the deed, and the other as an agree¬ 
ment not otherwise provided for under art. 6 of 
sch. I of the Act. SiNAPAY.t v. SHIVAPa. 15 
B. 675. 

(81-a)—8. 25-See No. 36, supra. 

(82) —S. 25 (e). sch. I. art. 10-Annuity- 
Award securing an annuity.—By an award a 
sum of Rs. 5 per mensem was made payable to 
a certain person, but without any mention 
whether tbe sum was secured or iD6end:jd to be 
secured to tbe heirs or representatives of the 
person to whom it was payaole. Held that the 
award ought to be stamped as a document 
securing an annuity uuder s. 25. ol (c) of Act 
I of 1879, Reference under act I op 
1S79, 8. 49. A.W.N. 1896. 197. 

(83) S 26—“ Claimable," meaning of—Bond 
to secure future advances.—'Ihe word “claim¬ 
able,” in s. 26. Act I ol 1879, means “ claimable 
iQ a Court ol Justice.” A ptaiutiO obligee is 
entitled to bring a suit on a mortgage-deed 
executed to secure future advaoce.s, even when 
more than the sum secured by the deed has 
been realised by him privately. H\RENDRA 
Lal Roy Ciiowdhry v. Tahini Charan 
OHAKRAVAUTI, 31 C. 807 = 8 C W. N. 667. 

(84) —S. 26—See CONTUACT ACT, 1872. 
S3. 73, 74. 4 M.L.J. 201. 

f86l—S. 29 —See No, 37, supra. 

(86) —3. 31 —Sec No. 38, supra. 

(86-a) —S. 33—See No. 35, supra. 

(87) —Si. 33, 61, 34, 49, 60 — Adnttssio/t of 
promissorynoU improperly stamped—Reference. 
— A promissory note payable not on demand 
but witbio a year after date, is liable to be 
stamped with a two anni stamp uuder d. (5) 
art. 11. seb I. Act I of 1879. Whero an instru¬ 
ment has been tremed as a promissory note tbe 
reference cannot have been made under e. 49. 

S- 60 does not apply to the case of an instru- 
moot of any of the classes excepted in the first 
proviso to 8. 34 of tbe S'.amp Act, which has 
been erroneously admitted in evidence by a 
lower Court, and in such a case tbe Court can 
proceed under s. 33 of tbe Act. Bai.JU v. 

JOWAllitt, 193 P R. 1883. P.B. [Cems.. 2 P.R. 
189l,F.B.J. w.. ar.rv. 

(88) S. 34 Admission of deed in evidence— 
Objection in appeal—Proviso 3. scope of.—Tbe 
order of admiaeioo of a documout in evidence 
cannot be called in question in the appellate 
Court. Proviso 3 to s, 34 relates to all instru¬ 
ments chargeable with duty including those 
exempted under proviso I MANUAL 8AIN v 
GOBIND Da8. 139 P.R. 1890. (F.. 2 P.R. 1891- 
R..103P.R. 1908.] 

(89) —S. 34— Impressed sfteels bearing the 
word “ Aundi.”—Promissory notes for sums not 
exceeding Rs. 5,000 made in British India and 
payable otherwise than on demand but not 
more than one year after date or sight will be 
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held to be properly stamped though writtoo od 
impressed sheets of proper value, bearing the 
word “ bundi. ’ HlLL v. NlHAL CHAND, 21 
P.R. 1891. (13 A. 66, 14 M. 32, F ) 

(90) —S. 34— Promissory note — Ad7nis5ion 
in ei'uience of, already admitted —Admissioa of 
a promissory note admitted in evidence under 
provwo I of s- 34, Stamp Act, cannot be 
qubs inned at any stage of the same suit on the 
ground that the instrument has not been duly 
stamped. Ma HnIN LE v. MaUNG E, L.B 
R. 1893-1900, 48S. (l2 C. 64, F.) 

(91) —S. 31— Admission of document not 

properly stamped '“Quesiionino in appeal .— 
When a document has once been admitted in 
evidence, us admission cannot be objected to 
in an appellate Court on the ground that it is 
not properly stainptd. DlWAN LACHMAN 
Das V. Dholan Das, 2 P.R 1891. (139 F.R. 
1890, F.) [R., 108 P.R. 1908.] 

(92) —S. 34—Sfarip nof dufy cancelled—’Ad- 
»»iss»o«and subsequent rejection of — (iambling 
—1/one.v boi'TOwed for—Private and public 
gambling distinguished.—Coatts. of fust in¬ 
stance should carefully examine documents 
chargeable with duly to see that they are duly 
stamped before admitting them in evidence. 
Vihea, however, a document not duly stamped 
has been admitted in evidence it cannot subse¬ 
quently in tbe same suit be rejected because it 
^as not duly siamped. Where money is borrow¬ 
ed to be used in gambling, the question whe¬ 
ther tbe object of tbe loan was unlawful depends 
upon ivhetbor the gambling was of a kind 
forbidden bylaw. MAPyuv MAUNG HEIN, 
L.B.R. 1893-1900, 60 (7 M. 301, ii.} 

(93) — S. 34 — Promissory note, mture of.— 
A letter was in tbe following term-i:—'*In ad¬ 
dition to Rs. 115 already received. Rs 385 is 
also required. Please send it by the bearer 
Streenivasan. Tbe amount will be returned 
with interest at 12 per cent, without delay.” 
Ffefd that it was uot a promissory-note within 
Che meaning of that term .as used in a. 34, Act 
I of 1879, as there was no unconditional under¬ 
taking on the face of tbe document to pay the 
money, and as it was clear on tbe face of the 
document that tbe undertaking w «s conditioasi 
on tbe amount being remitted as requested. 
BHARATA PISHARODI V. VASUDEVaN NAM- 
liUDRf. 27 M. 1. F 6 (16 M 233, D»s.«.; 23 M. 
166,<.foot-note, Appr.), 

(94) —S. 31— Suit upon /fundis—lfundis not 
properly stamped—Admissibility in evidence— 
Admission by defendant — Effect—Decree— Vali¬ 
dity.— suit was brought upm two hundis 
which were inadmissible in evidence for want 
of impressed stamps. Tue lower appellate 
Court awarded the plaintiff's claim on the 
ground that tbe admissions by tbe defendant 
in his written statement rendered it unneces¬ 
sary to put the hundis in evidence. Held that, 
under 8 . 34 of the Stamp Act {[ of 1879), the 
hundis in question (not being properly stamped) 
should not only not be received in evidence but 
they should Dot also be “acted upon,” in any 
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manner. In this case, tbe hundi is “acted 
upon," where a decree is passed on it, whether 
proved or admitted, and, owing to the language 
of the Stamp Act, s. 34, effect cannot be given to 
it in either case: CHfiSBvSAPA v L.aKSHUAN 
Ramachandra, 18 B- 369. [F.. 17 M.LJ. 

308 = 30 M. 336,7 Tod. Cas. 320 = 8 M.L.T. 251) 
i?.. 18 E. 745. 24 B. 360. U B R. 1997 1901, 556, 
25 A. 509 = 23 A.W N. 104, 73 P.L.R. 1907=66 
P.R. 1906, 11 C.L.J. 426 = 14 C.W.N. 703; 
Cons.. 2 L.B.R 333. U.B.R- 5909.4th Qr., 
Stamp, 36, 12 Bom. L R. 466 *, D , 18 B. 614.] 

(95) — S. Si-Original instrument chargeable 
with penalty -Documents constituting secondary 
evidence not governed by the section. —The pro¬ 
visions tbai have been enacted in tbe Indian 
Stamp Act (I of 1879), for the case of deeds 
either unstamped, or insufficiently stamp¬ 
ed, have no application wbea the original 
deed, which ought to have been stamped or 
was insufficiently stamped, has nit been pro¬ 
duced. The above provisions deal with, and 
exclusively refer no, tbe admission as evidence 
oforiginni documents which, at tbe time of 
their ezeoutioo, were not stamped at all, or 
were insufficiently atamped. Si, a ptrty 
ought not to be permitted to prove a copy of a 
deed tendered by bimaud to use it as ssoond- 
ary evidence either on due payment of a penal¬ 
ty iota Court, or upon its endorsement by the 
Collector. Raja op Bobbili v. Inuganti 
China SiTARAMaSAMi Garu, 23 M. 49 = 26 
I A. 262 = 4 C.W.N 117. P C. =7 8ar 897. (B.. 
U.B.R. 1897-1901, 365, U.B.R. 1907, 4th Qt-r 
Ezeoation-Signing. 5.] 

(96) —S. 34—See ACKNOWLEDGMENT. 18 B. 
614. 

(971—S. 34—See CfV. PRO. CODE. 1882. 
s, 257-a A.W.N. 1883,93, P.B. 

(98)—S. 34-See EVIDENCE-SECONDARY 
EVIDENCE, A.W.N. 1899. 210. 

(09) -See EVIDENCE ACT. 1972. as. 91.102, 
114. U.B.R. 1897-1901, Vol. If. 396. 

(100) —S. 34—Acknowledgment— Admissibi¬ 
lity in evidence—See NEGOTIABLE INSTRU* 
MBNTS-PROMISSORY NOTES—POBM OF, » 
C. 645. 

(101) -S, 34. cl. S-Civ. Pro. Code. s. 578 

—Unstamped hundi, admission on. appeal— 
Objection m seconi appeal disallowed.—fva un¬ 
stamped hundi which is admitted in evidence 
upon an eetjoeous oonstruccioo of the law, 
omnotuoder cl. 3,3.34 of the Stamp Act be 
^owed to be called in question in aecon 
appeal. Nor can theCiurt entertain tbe objec¬ 
tion, as it is not one affecting the ® 

decision. RAM4SAMI v. RVMASAMI, 8 ■; 

[F . 8 M.L J. 66 : Appr., 13 B. 449, P B., 17 
B. 235.] 

(102) —S, 34, sub s. B—Notice of allotment, un' 
stamped —4dmissi6iit£i/ in evidence-— « 
from snb-s. 3 of s. 34 of the Stamp Act (l or 
1879) that a notice of allotment which is not 
duly stamped is admissible in evidenw. 
MOHUN LALL V. SRI GUNQAJI COTTON MILLS 

I COMPANY, 4 C.W.N. 869. (26 C. 955, F.). 
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(103) —S. 34, subs. 3—Agreement admitted 
in evitUnce in lower Court.—Where ao agree- 
meet is admitted in evideace rightly or wteogly 
by the original Court, any objection as to its 
admissibility in evideace on the ground that 
it was not properly stamped cannot be enter- 
taiued in appeal, having regard to s. 34, sub- 
8. 3 of the Stamp Act (I of 1879). Hardeo 
Das V. Parbati. AWN. 1887. 94. 

(104) —S. 34, proviso (3) —Adwissiou o/ docu¬ 
ment - Oisu^iciencp 0 / sfamp.—Attention called 
to this provision of law which is—“ When an 
instrument has been admitted in evidence, such 
admission shall not, except as provided in 
s. 50. be called in question at any stage of the 
same suit or proceeding on the ground that 
the instrument has not been duly stamped ” 
NGA PYAN NA V. Maung Tha ZAN. U.B R 
1892 1896. Vol. II, 633. [ft.. U.B.R. 1897- 
1901, Vol. U. 559.] 

(1051—8. 34 —See Nos. 35, 39.53.01. 70, 
74, 87. supra, and Nos. I42.a, 143, 190, in/ra. 

(lOfii Ss 34, 35.39 — Cnstamped document, 
admission of, on levy of duty and penally —Pro¬ 
duction of original instrumenlnecessary. —The 
requirement in s. 35 of the Indian Stamp Act 
(I of 1879) that the officer admitting an instru¬ 
ment in evidence under S.34 shall sand to the 
Collector an authenticated copy of the instru¬ 
ment, and the provision in s. 39 that such 
officer shall certify by endorsement on the 
document that the proper duty and penalty 
have been levied, clearly show that a Court 
cannot admit, in evidence, an unstamped 
dooumont, under s 34, unless the original 
instrument is actually produced before it. In 
such a case, secondary evidence cannot be ad¬ 
mitted by the Court to prove the contents of 
the documents, the original instrument having 
been inadmis^iiblc, as not duly stamped. 
Kallu v. Halki, 18A. 295 = A.W.N 1898, 
68 

(107) -Ss. 34.4l-^of XVIII of \302-Suit lo 
recover penalty paid on ii’istamped document — 
If applicable in case of documents executed wlun 
prior sjamp hws were t.i force — AfufassU 
SmaU Cause Cowts Act XI of 186.5, s. 6—Suif 
not Of ifie nature of Smalt Causes—Second 
appeal. In a suit on an unstamped bond, the 
plaintifl had to pay stamp duly and penalty 
under a. 34 of Aot I of 1H7'J. and the present 
suit was brought under s 41 of the Act for the 
recovery from the defendant of the amount uL 
such stamp duty and penalty. It was contend 
ed OD bebaK of tbe defendant cbac when tbe 
bond wftb executed. Act XVIII of 1869 wa? tbe 
Stamp Law, that ibat Aot did not oontaia any 
provimor.i in it similar to b. 41 of Act I of 1879, 
and that tbe preeoDt Aot was inapplicable to 
tbeoAHeof ibe present bond. that this 

ooDteotion, being based upon an erfoneouH 
presumption that tbe penalty on tbe bond 
waa wrongly imposed under s, 84 of tbe Stamp 
Aot, I of 1679, was untenable, ard that tbe 
defendant was bound, under e. 41 of tbe Act, to 
pay to the plaintiff tbe amount claimed by him. 


Stamp Act (I of 1879)— 

The rule contained in the body of s. 84 of the* 
Stamp Act I of 1879, renders unstamped docu- 
Qieut$ inadmissible in evidence, and ihe 6cst 
/Proviso prescribes a procedure by which they 
may, in certain cises, be admitted on payment 
of duty and penalty. The rules belong to the 
province of procedure, ad liti$ ordtuotionem, 
and must regulate the manner in whi'*h un- 
stamped documenrs are to be dealf. with iu 
suus instituted after tbe passing c( Act 1 of 
1879, 7vheiher such docioneyits were executed 
before or after tbe time when the Act came 
into force. This view doi?s not proceed upon 
giving any retrospective effect lo the eoactment, 
but. on the contrary, is oonsisteiu with the 
rule that penalties cannot be imposed under 
a repealed Act. Aud the interpretation is 
borue out by the language of the Act it^elli 
for tbe important expressions ' chnr(ieQtle ’ aod 
‘^duly stamped ” as they occur in s. 34, must 
be interpreted in tbe sense in which they arc 
defined in els, (5) and (10) of s. 3, and they 
show that 9. 34 contemplates that its provi* 
sions are to govern tbe imposition of penalty 
on unstamped documents, even though ezecat« 
ed before Aot I of 1879 came into force* The 
penalty oo ibe bond in the present case being 
tberefore rightly imposed under s, .34 of the Act, 
it follows that tbe provisions of s. 41 are appli* 
cable to tbe case, and available to the plaintiff. 
Tbe claim in tbe present suit having arisen out 
of a role of law as contained in 9 . 4 1 of the 
Stamp Act, cannot fall under the category of 

debt, damage or demand ’* as u^ed in s. G of 
the MufasRil Small Cause Courts Act, XI of 
1865. Pberefore, it was held tbit there could 
be no objec ion to a second appeal therein. 
ATMA Kam V. Sahdak Kvah, A.W.N. 1884, 
328* 

(lOS)—Ss- 34. 50 — In'>uff}cientlp stamped 
document admitted in evidence—Effect —When 
an instrument has been admitted in evidence, 
and judgment delivered, its admission can be 
questioned only by the appellate Court in a 
proceeding under s. 50 of tbe Stamp Act. 
RKKKKBNCE under stamp ACT, S. 40, 8 K, 
964. F B. 

(109) —S 31, prntiso 3. 9. 50. promso 2 — 
Kilry of transfer of land in Thugpi^s Register 
No. IX-Exclusion by appellate Court of un^ 
stamped docum^tnt already admitted by Court of 
first f'istance — Bjecttntni suU—Burden of 

—A repoa entered in the Thugyi^s 
Register No. IX of ihe transfer of land by sale, 
signed by the transferrer, does not require to be 
stamped. A C >urt of Appeal has no power to 
eiclude from ovidenoe an unstamped document 
already admitted by the Court of first instance 
before whom no qnostio<i had been raised 
about its exemption or otherwi.se from stamp 
duty. Mauno Shwk Lon V. Maung Shwb 
AN. L.B.R. 1893 1900. 68. 

(110) '-S. 95—Unstamped document—Decree 
—Practice -—Decree cannot be given on un* 
stamped document not produced, even though 
its production in evidence is not necessary. Ma 
E iN Min V* Maung Tun Tha, U.B.R, (i897- 
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1901. Yol.II, 556. (U.B.R. 1897-1901. VoL II, 
365. 379, 391, R ; 21 W R. 1. 18 B. 369. F.t 
[ii,, U-B. R. 1907, 4th Qr. Evidence, 13. 
U.B R 1909. S6>imp. 3.] 

(1 \\)--S.35‘Determination of stamp--Penally. 
—Tiie duty chirgeableon an inaufficiently stamp¬ 
ed riocument must be decidr.d with reference to 
the Act ia force at the date of execalioo of the 
document and the penalty leviable is to be 
determined always in accordance with the pro¬ 
visions of the Act in force at the time of so 
determining. In re DEVi DlTTA MaTj, 7 
P.R. 1885, Rev. 

(112) — S 35— Lost document insufficiently 
stamped — Secondary evidence. —The St imp Act 
provides for toe admissioo of an instrumeut in 
evidence upon payment of duty and penalty, 
but makes no provision for the adiu'ssioo of 
secondary evideace of its contents upon ^nch 
payment. Apart from revenue considerations, 
the use of stamped paper is of assistance in 
securing the gunuiaeoess of documents, and 
considerable room would be given for fraud if 
omission to comply with the Stamp law wore 
condoned without insisting on the production 
of the documeots in respect of which they take 
place. Secondary evidence of a lost document 
not stamped in accordance with law is inadmis¬ 
sible. RIAUNQ SO V. MAUNG PYI, U B.R. 
(1892-1898I, Yol II, 631. (8 C L R. 533. F.\ 7 
M.440, 2 M.208, 4 M.H.O. 312. 20 W R. 83. R.l 
[iJ , 2 U.B.R. 1892-1396. 371.] 

(U2-ti)—8. 35—Sefc Nos. 54, 106, supra. 

(113) —Sfomp Act, ss. 35,9 — llundi written on 

two stamps—EvidenUary value — Hundx in- 
admissible—Suit on original cause of action.— 
A bundi written on two impressed stamps 
sewn together contrary to one of the rules made 
by the Governor General in Council requiting 
such bundis to be drawn up on a single scamp, 
is uot duly stamped, aud is therefore not ad¬ 
missible in evidence under s. 34 of the Stamp 
Act. Notwithstanding the inadmissibility of 
the Huodi, a plaintiS can still obtain a decree 
if he can show an original cause of action com¬ 
plete in itself and independent of the bundi 
and for which the bundi was only a collateral 
security. Samad Mia v. Bail Lal, 73 P R. 
1886. [R., 82 P.R 1891, 42 P.R. 1895.] 

(114) —S. 36— Rule of interpretalion — In¬ 
sufficiently stamped document ^mittid in evi¬ 
dence—Effect. —The ordinary rule of interpret¬ 
ation is that an enactment is to be construed 
according to its plain meaning where there is 
DO ambiguity and no suMoieut reason for 
supposing any other meaning to have been in¬ 
tended by the Legislature. When a Court of 
First Ineance has admitted in evidence a 
document not stamped, the appellate Court 
cannot question its admissibility on the ground 
that it is not stamped. Ml Po v. Ma ThB ON, 
U.B.R. (1897-19011, Yol. II. 539, (U.B.R 
1892-1896, Vcl. II. 633. 13 B. 449. 18 B. 737, 
3 C 787. 8 M. 564, 11 W.B. 521, 16 W.R. 6. R.) 
[Affirmed, U.B,R. 1909, Stamp, 3 ] 


Stamp iot (lot 1B79)—confinued. 

(115) —S. 37—Certificale ot Collector that 
document is duly stamped—Production of certifl’ 
cate after dismissal of suit and when apoeal is 
pending—Order of remand. —In a suit by 
certain bankers to recover the principal and 
interest, on the basis of an instrument desoribed 
as a sarkhat executed in their favour by the 
defendants, the original Court found that the 
document was understampsd and invalid, and 
therefore inadmissible in Court. The appellate 
Court dismissed tba appeal solely on the ground 
that the document was improperly stamped* 
Subsequent to theorder of dismissal, a certificate 
was given by the Collector, under s. 37 of the 
Stamp Act, that the document upon which the 
suit was brought was duly stamped. The 
plaintifis nre^erred a second appeal to the High 
Court. Held, that the lower appellate Court 
had come to no finding ou the faots, that as the 
Collector had given the certificate since the 
dismissal of the appeal by the lower appellate 
Court, the oertifioate was binding upon the 
High Court, and that, consequently, the lower 
appellate Court must proceed to bear the appeal 
upon the merits, and to dispose of the issue in 
the light of all the legal evidence in the case, 
and that coQsequeutly the appeal should be 
allowed and the case remanded under s. 562, 
Civ. Pro, Code. AOAR ChaKD v. BaL.AE BAI, 
A W,N. 1687, 21. 

(116) —S. 37—See No. 54, supta. 

(I16-a)— S, 37 (6)—Decision of Collector as to 
chargeability o/instrument, not final—Duty of 
Civil Court under s. 33.—While the Indian 
Stamp Act makes the certificate of the Oolleo- 
tor given under cl. (a) of s. 37 conclusive 
evidence, there is nothing in it which provides 
that his decision unfer ol. (6) shall be final 
or couclusive. If his decision is complied 
with, and the duty and penalty paid, then 
under s. 39 the instrament will be admissible 
in evidence, but, where such decision has not 
been obeyef and the duty and penalty not 
paid, a Civil Court before whom the instrument 
may oome has the duty cast upon it, under 
S.33, of examining the dooumint and of deter- 
mining for itself whsther the iiistriimint is 
duly stamped or not, and, if not, of taking the 
steps laid down in ss. 33 31, and 35. whatever 
decision it may corns to b^ing enojsot to revi¬ 
sion under s. 50, H.ABlB.tl v. KRISHNARAV, 
22 B. 632. [R., 9 Bom. L. R. 119 ] 

(117) -5. 39 -Penalty—Lost doeumsnl.—^ 
oopy of a lost unstamped document cannot be 
admitted in evidence on payment of the peoaL 
ty, for, B. 39 of the Stamp Act, presoribing suon 
penalty, pre-supposes that the document is 
forthcoming. RaNGA RAU v. BHAVaYAMMI. 
17 M. 473 = 4 M L J. 192. (7 M. 440. F). 

(118) -S. 39-SeeNo3. 54, 106, supra. 

(119) —S. 39, Pro. 3—Documents admitted in 
evidence on piyment of stamp duty andpenr^ V 

—Subsequent rejection—Validity— Peniani^OtVt 

Pro. Code (1882>, s. 678 —The plaintiS euea 
to recover a sum of Rs 653-7-0 due oa 3 fcaa*a» 
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sigoed by the defendant. On an objection 
baviog been taken by the defendant that the 
fcAafas sued on were not duly stamped, the 
Subordinate Judge admitted them in evidence 
on payment by the plaintiS of tbe proper stamp 
duty and penalty, as required by s. 34 of tbe 
Stamp Act ([ of 1879). holdiug that tbe khatas 
were bonds within tbe meaning of s. 3 of the 
Act. His successor in office held that the khjtus 
were promissory notes and could be stamped 
only on tbe date of Ibeir execution. Heing of 
opinion that they had been illegally admitied 
in evidence on payment of stamp duty, be dis¬ 
missed tbe suit. On appeal, tbe District Judge 
bfild that tbe Subor^iinate Judge, having once 
admitted the khatas in evidence on paviuent of 
the requisite stamp duty, was precluded from 
calling in question their admissibility by the 
terms of proviso 3 to s. 34 of the Stamp Act. 
The lower Couti’s decree was reversed and tbe 
case remanded for trial on tbe merits. On 
appeal to tbe High Court against the order of 
remand, held, (l) that the khatas sued on can¬ 
not be rejected, when once they had been ad¬ 
mitted on payment of the requisite stamp duty 
and penalty, and (2) that the order of remand 
not being one which affected the merits of tbe 
case or the jurisdiction of the Court, it was 
not competooito the High Court to interfere 
with It under s. 578 of tbe Civ. Pro Code 1882 

HIRACHAND KAMARA.f, 13 
B.449P.B. [P'.. 18 B. 737, U.B.R 1897—1901 
559, 8M.L. J. 66.] 

(120) —S. il— Suit /or the amount of stamn 
duty and penalty-Cosls-^Civ. Pro. Code 
s. 13—A fresh suit is maintainable for the re-’ 
ooyery of the amount of stamp duty and penalty 
paid by plaintiS in bis suit against the defend¬ 
ant on an instrument not duly stamped, exe¬ 
cuted by tbe latter who was bound to bear tbe 
expense of providing the proper stamp. 8. 41 
of tbe Stamp Act does not prohibit such a suit 
and as. 18 and 43 of tbe Civ. Pro. Code, have 
obviously no application, nor can stamp duty 
and penalty be regarded ms strictly witbin tbe 
deeigoation of costs. ISHAR Das v. Masud 
Khan, 6 A. 70=A.W.N. 1883, 211. 

(121) —8. 41—Sec No. 107 supra. 

^^)-Instrument—Mortgage deed 
—Further adva^e^Stamp.-Vihea property is 
once mortgaged and a further advance is made 
on the security of the same property by a fresh 
mortgage deed which extends tbe period of 
redemption of the original mortgage, tbe new 
mortgage deed should be stamped Inly in res 
peat of the amount of the new loan advanced 
Referekcb under Stamp act, 1879 i 
Bom, L.R. 7. ' 

(128)—S. 46, sch. I, ar/8. 6 (c) 44—AfucAn. 
Uka executed by Abkiree ftesrues.—A Muehalka 
executed by an sbkari lioansee, which simply 
states that the exeouiaat agrees to all tbe terms 
and oondilions mentioned in the lioeose, one of 
them being that, as a seourity for the due per¬ 
formance of tbe conditions o( the oontract. the 
Ueeasee shall deposit with the Collector a sum 


Stamp Aot (I of 1879)— continued, 

equal to three months’ rental ought to be stamp¬ 
ed with an eight-anna stamp. Reference 
under Stamp act. s. 46. 19 M. 134, F.B. 

(124) S- 46, sch. I, art. 16— Executioyi sale 
of property subject to incumbrance—Stamps for 
sale certficate. —Where, in execution of a decree, 
property is sold subject to an incumbrance the 
stamp on the sale certificate should t>e cilculit- 
ed on tbe amount of tbe purchase money and 
not on that amount plus the amount cf tbe 
incumbrance. JWALA PRASAD v. Ram 
Narain. 19 A. 107 = A.W N. 1892. 243. 

(125) -s. 49—See District Judge. Ju¬ 
risdiction of. 11 M. 38. F.B. 

(125-0)—S. 49—See No. 87, supra. 

(125-5)—S. 50 -See Nos. 40. 87, 108, 109. 
supra. 

( 126 ) -S.51—Sfomp paper for engrossing sale 

certificate accidentally spoiled in Court-^Bffect 
—Where a stamp paper for tbe eogrossmeot of 
a sale certificate was inadvertently punched by 
an officer of tbe Court and an instrument was 
sub.^eqaently drawn up on it notwithstanding 
and delivered to the purchaser, tbe document 
could not be treated as uost.amped. REFER¬ 
ENCE UNDER Stamp act. S. 46, 18 M. 235, 

F. B. 

(127) —S.51 ia)— Extent of its application — 
Cl. (a) of s. 51 of the Stamp Act applies 
only to cases of accidental spoiling of tbs paper 
of which the stamp is made, and does not cover 
cases in which a person has used tbe paper in 
the ordinary way. but has made a mistake in 

CHABVULU v. APPA 

ivAU, lo IQ, 122. 

—/’red of conditional sale 
lie/und of cancelled stamps used for mortgage- 
deed m favour of another.~h person owoing 
certain lands executed a duly stamped docu- 
meot pmporting to mortgage them with posses- 
8100 . The transaction fell through before 
registrattoQ of tbe deed, and soon afterwards a 
deed of conditional sale of the same lands was 
executed by him on another stamp paper in 
favour of some other person. On an application 
by him for refund of the stamp used for tbe 
canceUed mortgage deed, be was given the 
refund under s. 51 (d) 6 of tbe Stamp Act. The 
omission of the words • between the same 
parties which occur in cl. (7). from cl, (6). 
shows that tbe latter clause is sufficienlly wide 
to admit of a case like the present in which, 
though one of thepirties has been altered, and 
the new document is technically of a somewhat 
diuerent nature, the transaction evidenced by 
both in^ruments in, jp effect, practically the 

Reference under Stamp act 
8. 46. 16 H. 499 F.B. = 2 H.L J. 181. 

(129) —S. 61—See No. 38, supra. 

(130) —8. 57—See No. 36, supra, 

_B Receipt. 

olude other evidence than a receipt being 
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adduced to prove payment. Itonly provides that 
a party making a payment may demand a 
receipt. Even when a receipt is given and is 
not produced in evidence, evidence nJiunde is 
admissible in proof of the payment. SESHAYYA 
V. SUBBAMMA, 8 M.L.J. 269. 

(132)—Ss. 58,61. Meaning of the ex- 
vre^ftion. “ signing otherwise than as witness ” 
—Agent authorised to sign on behalf of the firm 
—Liability—Proof of demand of stamped receipt 
—Refusal to grantjtamped receipt by a firm— 
Liability of the members of the firm—Meaning 
of the term “person”.—The words "signing 
otherwise than as witness,” in s. 61 of the Act 
includes the writing of a person’s name by 
himself, or by his authority, with the intention 
of authenticating a document as being that of 
the person whose name is so written. An 
ordinary agent authorised to sign on behalf of 
the principal comes within the purview of the 
section. Where a clerk signs a firm’s name to 
certain letters under the authority of the firm, 
it makes little difletence that be wrote the 
letters at the dictation of the Manager, and be 
may properly be convicted under s. 61 of the Act. 
To bring home a charge under s. 64, it must be 
shown that the person accused bad been requit¬ 
ed under s. 58 to give a properly stamped re¬ 
ceipt. and bad refused to give it. The term 
“ person ” used in ss. 61 and 64 of the Stamp 
Act includes the members of a trading partner¬ 
ship. So, where a firm granted an unstamped 
receipt for money signed by their Agent, on 
their behalf, the members of the firm wore held 
liable, under ss. 61 and 64, eince they were, in 
contemplation of law, the persons who signed 
the unstamped receipt, refusing to give a duly 
stamped receipt, and it was not necessary that 
the members must have been present at the 
writing of the unstamped instruments or must 
have been aware of the writing of them. QUBBN- 
EMPRESS V. KHETTER MonUN CHOWDHRY. 

27 C. 324. 

( 133 ) _g. 61—See Nos. 41, 87, 135, supra. 

(134) —Ss. 61, Receipt—Acknowledgment 

by letter. —Where the receipt of money exceed¬ 
ing Rs. 20 in satisfaction of a debt is acknow- 
ledged by its being mentioned in a letter, with¬ 
out a receipt stamp being affixed, the writer is 
liable to punishment under s. 61 of the Stamp 
Act, and not under s. 64. REFERENCE UNDER 
STAMP ACT, 8. 46, 8 M. 11. F.B. 

(1 35 ) _S. 64—See Nos. 132, 134, supra. 

(136) —S. 67—Scope of. —The second clause 
in e. 67 of the Indian Stamp Act, is not control¬ 
led by the first clause so as to restrict its appli¬ 
cation to negotiable instruments. The clause 
is of general application. REFERENCE 
UNDER THE STAMP ACT, S. 46, 9 M 138 
F.B. 

(137) — Sell. I, No. 1,— Acknowledgment of 
debt—Proper stamp. —Adocumentcontained an 
entry to the following effect and it bore a 
stamp of one anna:—“ Out of Rs. 22 3-0 due to 
Shaik by my late elder brother Ahmed, I have 


Stamp Act (I of 1879)— continued. 

paid Re. 1 ; the balance will be paid by instal¬ 
ments.” Held, that the instrument was no¬ 
thing more than an acknowledgment of a debt 
and was sufficiently stamped. Banda HUS¬ 
AIN v. YAWAR HuSAIN, A.W.N. 1863,127. 

(139)— Sch, I, art. 1— Limitation Act, 1877, 
3,19 —Letter acknowledging debt, can save limit¬ 
ation, although unstamped —Where a letter, 
from a debtor to bis creditor, written anfi 
litem motam and before limitation in respeot of 
the debt had expired, was tendered in evidence 
as an acknowledgment of the debt for the pur¬ 
pose of saving limitation, held that the same 
was admissible for the said purpose, though un¬ 
stamped, because it was not writteu with the 
inteutioD of supplying evidence of the debt, and 
there was in existence at the time other evidence 
of the same f R, 19 A. 255, 21 B. 201, 30 
C. 687.] whether a document, or the kind men¬ 
tioned above, amounts to an aoknowledgment 
within the terms of art. 1, sob. I of the Stamp 
Act. is a fact which depends in each case upon 
the intention of the writer, and suob intention 
may be ascertained from the surroundiog oic- 
cumstances of the case and from what was 
taking place when the document was written. 
BISHAMBAR NATH V. NAND KiSHORB. 15 A. 
56«A.W.N. 1892, 234. [R., 21 B. 201, 30C. 
687.] 

(139)—Sefe I. art. 1—Nikash or balance 
sheet—Admissibility in evidence—A nikash pre- 
pared aod signed by a gumastc of a business* 
showing a balance due by him to the owner of 
the business is not an acknowledgment of a 
debt within the meaning of art. 1 of the Act 
and is admissible in evidence uostamped* 
NuND Kumar shaha v, Shubnomoyi, 18 C- 
162. 

{liOi—Sch l^arL ISntryby dehlorinbooks 
of creditor — Acknowledgmentr^^ Whether an 
account signed by the debtor in the creditor s 
books amounts to an acknowledgment under 
art. l.sch. I of the Stamp Act* depends upon 
the form and intention of the entry* BINGA 
Ram V. RAJMOBUN ROT, 8 C. 282. [Rm 31 
B. 201, F.B., 30 0. 6*^7.] 

(141) —irf. l—Acknowhdgment--^Not a pro* 

entry in an account book which pUf" 
ported to attest that the accounts of a certain 
person bad been balanced by a third party who 
had ddolared that the result of the making up 
of the accounts was to show that a certain sum 
was due by a certain person who, io the pre* 
sence of a witness signed an acknowledgment 
of the correctness of the accounts; AeW QOt 
to be a bond and therefore not liable to duty 
as such. Ohamba Ram V. Crown. 4 
1885, Rey* 

(142) —Sch. I, art. 1—Sec No. 75, supra. 

(142-0)—Sch. I. art. 1 and S. 34—Sw EVI¬ 
DENCE—SECONDARY EVIDENCE, 21 B. 

F.B. 

(143) —Sch. I, art. 1. el. (5) 

Court wrongly admitting instrument mtn^ 
payment of stamp duly and penalty—App«t*<*" 
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Court eannoC rtject document as inadmissible.— 
A letter wrictjen to one partner after the dissolu¬ 
tion of partnership by the other partners setting 
forth the terms of compromise arranged bet¬ 
ween the parties with regard to the dispute 
between them regarding that partner's share in 
•the partnership business, though it may con¬ 
tain an approximate statement of the value of 
that share, is not an acknowledgment intended 
to be used as evidence of the debt so as to fall 
within art. 1 . soh. I of the Stamp Act, but it 
must be treated as an agreement not otherwise 
provided for by the Stamp Act, and is therefore 
chargeable with a duty of eight annas under 
art- 1, ol. 5 (cJ of soh. I. But when such a letter 
was admitted in evidence by the District Mun- 
sif without paymontof stamp duty and penalty, 
the Distriot Judge in appeal was precluded by 
B. 34 of the St^mp Act from rejecting it as 

inadmissible Lakshminabayana v. Rama- 

JOGI GARU, 8 M L.J 66. (5 M. 220, 3 0. 787 
13 B. 449, 18 B. 737. J*.) 

(144)—Sch. I, art. 2~Court.Pf£s Act, 1870, 
sch. II, art. 16^Adminisiration-bond, charge¬ 
able with duty under Stomp Act, art. 2.— 
The usual bond executed on the grant of letters 
of administration will have to be stamped 
under art. 2. soh. I of the Indian Stamp Act 
1879, which being the later Act and inconsis¬ 
tent with the provision in art. 16 of ech. II of 
the Court-Fees Act of 1870, repeals the said 
provisions of the Court-Pees Act by necessary 

goods of P.M. Troward. 

16S P.R. 1879. 

(146) —Sch. I. art. i^Agreenunt to lease.— 
An agreement to lease must bo stamped as such 
nn^r art.^ 4, soh. I of the Stamp Act, not¬ 
withstanding that another instrument was in¬ 
tended to be executed. REFERENCE UNDER 
stamp act. 8. 46. 17M. 280 (P,B.)»4 M.L.J. 

(146^—5ch. I, Off. 5—Beceipf/or money paid 
fw agreed future salt of shares in Company— 
Undertaking to execute a formal document of 
Sale—Receipt liable to stamp duty.—Bj the 
document in question the executants purported 
to sell their interest in certain receipts for a 
Company s shares purchased by them from the 
creditors of that company ; they passed the 
document merely as a receipt acknowledging 
payment to them of some money by the in¬ 
tended vendees andertakiog that, whenever the 
latter desired a formal document of sale the 
same shall be executed. The property in the 
reofjpts, the subject of sale, not having been 
intended to pass to the executeea of the docu¬ 
ment undsr omsileration, it was merely an 
agreement liable to a dnty of eigbt annas un¬ 
der Scamp Act, I of 1879. sch. I, art. 6. HEP- 
TULA SHBKH ADAM AND COMPANY v. ESAF- 
ALI ABDUL ALI. 14 B. 316. 

(147) —Bch. T, art. 6. s. 26, scope and aopU- 
eability of. —The language of ols. (8) and (4) of 
the Stamp Act seems dearly to imply that the 
doonment must provide for the payment of a 
fixed earn of money, whether asoertalned at the 


Stamp Act (I of 1879)—emtfinued. 

time or not, by one person to another. Held 
—that, where parties were engaged in a 
business in which the plaintiff advances money 
to the defendant on promissory note and an 
instrument was drawn up between them in 
which, among other arrangements, it was 
provided thatacartain rate of profit (or interest) 
should be paid on the loaos, the document was 
not a bond but an agreement chargeable with 
fixed and not ad valorem duty, and that conse¬ 
quently 8. 26 of the Stamp Act was not applic¬ 
able. Dawoodjek Bamjee V. Kairoodebn. 

U. B.R. (1892-1896) Yol. II. 629. 

(148) —Sefe. I, cZ. 5—Document—Agreement to 
pay—Stamp Act,—\ document ran as follows ; 
—“This document, hand-note, is executed by 
me for the purpose of purchasing a ghor. I 
take from you Rs. 7. I will pay interest on the 
sum athaU-anna pet rupee per mensem. Hav- 
ing received Rs- 7 in cash, this band-note is 
executed. ’ Beld, that the document was not a 
bond nor a pro-note, but an agreement to pay, 
chargeable with duty under cl. 5 of the sche¬ 
dule to the Stamp Act. MUBARI MOHAN ROY 

V. Khettur Nath Mullik. 15 c. i50, [B., 

10 C.P.L.R, (Cr.) 1; D., 4 Bom. L.R. 912.] 

(149) Sch, l,art- 5(a)—Liability to stamp 
dutu of agreement by correspondence.—Fiscal 
enactment — Construction. —Where an agree¬ 
ment for the sale of certain shares is contained 
in a number of letters which passed between 
the parties, none of them requires to be stamped 
under art. 5 (u). seb, I, of the Stamp Act, and 
they are not inadmissible in evidence for want 
of a stamp. [B., Ill P.L.R. 1907=71 P.R. 
1906.) The Stamp Act being a fiscal enact¬ 
ment, the intention to tax a particular instru¬ 
ment must appear in terms clear and positive, 
and ID case of doubt, the coostruction must be 
in favour of the subject. Ramies v. Gould. 

13 U. 255. 


Viow a \c; x-usture yruu7ia— 

Agreement to lease—General Clauses Act (I of 
1868), s. 2—Growing grass, if immoveable pro¬ 
perty—Stamp duty.—A rented his pasture 
ground to B. The rent-note recited that B was 
to graze 13 ehe-buffaloes atRs. I-IO per head on 
the ground for a fixed period for a coneideration 
of Rs. 21-2-0 to be paid by him to A in two 
]D5taiment8» (hat the whole amoUDt should 
become payable at once in defaulter payment 
of any instalment, and that interest should be 
paid at the rate of 2 per cent, per month, if the 
amount remained unpaid beyond tbe fixed 
period Held (Nanabhai Haridas, J. dissentients) 
th^t the metrameot was an sgreemoot and, as 
Buch, chargeable with a stamp duty of eight 
annas under cl. (cl of art. 6. sch. I of the 
Stamp Act H of 1879). Per Nanabhai Haridas 

immoveable property 
wiibiD the defloitioo ol the exprei^aioa in e 3 
of tbe General Clauses Act (I of 1868). 8o the 
instrument was a lease chargeable with a 
stamp duty of four annas. If growing grass is 
not immovable property the agreement is one 
for or relating to the sale of goods, the price 
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b^ing fixed with reference to the quantity to be 
coDRumed by the cattle. So, the lostroment is 
exempt Irom scamp duty under sch. II. art. 

2 (fl) of tOe Scamp Act (I of 1879). In re HOR- 
MASJi Irani, 13 B, 87. 

(151)—Sch. I, art. 5— See Nos. 51, 62, 81, 
123, supra. 

{■5i)Sch. I. arts. 5 (c).44 {a)—Agreement- 
Mortgage. —A deed of contract for work, execut* | 

ed by a contractor contained the provision that 

the Executive Engineer, for the time being, 
may retain 10 per cent, on the value of the 
work done to cover compensation for default 
on the part of the contractor and as security 
for the proper perfocmanoe of the contract. 
The proper construction of the provision is, 
that the contractor waives the prompt payment 
of a percentage of the sum to accrue due to him 
and agrees chat the Government may set off 
againxt it, what sums it may be entitled to 
recover from him by reason of breach of con¬ 
tract. The contract is not a mortgage, but an 
agreement chargeable with stamp duty, under 
act. 5 (c) of sch I of the Siamp Act. Refe¬ 
rence Under stamp act, S. 46. 7 M. 
209. F. B. 

I, art. B. i=art. 10 o/ Act H o/ 
1999 ) —Articles of association—Special resolution 
tuverseding articles of association—Indian Com¬ 
panies Act (VI of 1882). 3. 79 —A document 

styled as “articles of association " was drawn 
op * company limited by shares, on a 
special resolution in supersession of the ‘articles’ 
it already possessed. On its happening to be 
impounded as unstamped by the Registrar of 
Joint Stock Companies to whom a copy of the 
record of this special resolution was forwarded 
under the provisions ol s. 79 of the Companies 
Act (1882), heW that the Companies Act did 
not contemplate any such thing as new articles 
of association, and that the document in ques¬ 
tion was nothing mote than a record of a special 
tesolulion, and. as such, did not requite to be 
stamped under art 8, sch. (1), Stamp Act, 
1979. In the mailer of THE NEW EGER- 
TON Woollen MILLS, 22 A. 13l = A. W. N. 
1900, 15. 

(154) —Sch. I, art. 9—See No. 42, supra. 

( 155 ) —Sch. I, art. 10—See No. 82, supra. 

(156) —Sch. I. art. 11—Bond — Impressed 
stamp— Attestation—Instrument stamped with 
adheswe siamp—Payable to person or order,— 
An instrument attested by witnesses and not 
payable to beater or order is a bond as defined 
in the Stamp Act, and if the stamp it beats is 
not a stamp which is proper for such an instru¬ 
ment, the instrument should be treated as un- 
stamped. [F,15M. 259.] A document stamp¬ 
ed with an adhesive stamp of one anna, pur* 
porting to be a promissory note attested by two 
witnesses aod payable to person or order on de¬ 
mand. is not a bond but a promissory iiote. 
REFERENCE UNDER STAMP ACT, 8. 46. 8 H. 

87. P.B. 


Stamp Act (I of 1879)—conftnued. 

(157) -Sch. I, art. 11-See No. 43, a'ipra. 

(158) —Sch. I, art. 13—See No. 44, J'*pra. 

(158-a)- Sch. I, arts. 13 and U—Bond’/or ear¬ 
nest money received—Hypothecation of produce as- 
collateral security — Stamp-duty chargeable — 
Where, under a document, the obligor borrowed 
money from the obligee which was to be treated 
as earofst money for an undertakiog by the 
former to supply acertain quantity of sugar to 
the latter, aod as collateral security the obligor 
hypothecated the produce in bis field of sugar¬ 
cane. without fixing any value therefor, the in¬ 
strument was held to be a “ bond ” falling under 
No. 13 of sch. I of the Stamp Act I of 1879, and 
also to be a mortgage-deed under No. 44 (6) of 
the above schedule, and with reference to s. 7 
of the Act. the stamp duty which was the same 
in either view of the instrument was the highest 
that could be charged in respect of it. In the 
matter of Ga-TRAJ SINGH, 9 A. 583*A.W.N. 
1887, 190. 

(159) -Seft. I. arts 13. 44 [a)-Document 
with clause agreeing to secure debts tn debentures 
issued— Mortgage-aetd .—Uoder a clause in a 
document between an Electric Tramway Oom^ 
pany and an Electric Construction Company* 
the fromer agreed that, on execution of the 
document, they w-'uld issue and baod over to 
the Construction Company, £8,000 pact of the 
£25.000 second debenture?, and that such 
second debeotur©'*, together with the £20,000, 
first debentures already issued to the ConRtrno- 
tion Company, and the remaining £5,000 first 
debentures, subject to the prior charges there¬ 
on. shall be held by them as security for the 
admitted debt of a Urge amount previously 
mentioned in the document as due so them 
by the Tramwav Comoany. The provisions of 
the above claub in the operative part of the 
document was held to constitute it a mortgago 
deed under the Indian Stamp Act. It was not 
the case of a mere agreement to make a transfer, 
but au undertaking to deliver the debenturw 
on the execution of the document, and. tne 
debentures having to bo handed over to the 
transferee Company, the mortgage deed wm 
chargeable as one with possession under 
(o), sch. I of the Stamp Act I of 1879. Also, 
in respect of another provision in the document 
undertaking to make further advances, it was 
held liable to further duty as an 
•• not otherwise provided for.” 

UNDER STAMP ACT, 1879, S. 46. 23 11. 207- 

(l60)-ScA. I, art. 16 —Certificate of sale- 
Purchase of equity of redemption—Duty. 
stamp on a certificate of sale is regulated by 
amount of the purchase money; it is to bear 
the same stamp as a conveyance for a con¬ 
sideration equal to the amount of the pure as 
money. It is one thing to make a sale su je 
to a condition to discharge a mortgage, a 
another to sell the property subject to a mors- 
gage, that is, to sell thed interest remaining in 
the mortgagor without imposing on the p * 
chaser any obligation. RbpBBENOB UN 

Stamp act, S. 46, 7 M. 421, F.B. 
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(161) —CZ. 16, sch. I—CfitrZi^ote of saZ«— 
Stomp duty—Property sold subject to mortgage. 
—Stomp,—The stamp duty payable on a certifi¬ 
cate o( sale in governed by ol. 16, sob, I of the 
Stamp Act. Where property sold is under 
mortgage, the transfer is not necessarily subject 
to the charge, and where it is not, the mortgage 
debt cannot be regarded as forming any part of 
the consideration for the trausfer. REFERENCE 
UNDER Stamp act, s. 49. 9 M. 18, F.B. [F., 
10 G. 92.] 

(162) —Sch. I, art, 16—See No. 124, supra. 

(163) — Sch. I, Arts. 16. 21— Sale in execution 
subject to mortgage—Valuation oj property sold 
—Sale proclamation— Sale-certificate — Ctv.Pro. 
Code, 1882, 33. 282, 287 —Mortgages, noted in 
the proclamation of sale as claims upon the 
property sold, should not necessarily be entered 
in the certificate of sale, or be computed as part 
of the purchase-money, unless they have been 
admitted by the parties, or established by 
decree, or unless they have been declared, under 
8. 282 of the Civ. Pro. Code, 1882, to be charges 
on the property, and the Court has seen fit to 
sell it subject to them, but they should be 
entered in the certificate and computed &•* part 
of the purchase-money if they have thus been 
admitted or established, or if they have been 
declared, under s. 282 of the Civ. Pro. Code, 
and the sale has been made subject to them. 
Claims admitted by^pariiesor established by tbo 
decree of a Court should be entitled in the pro¬ 
clamation of sale as charges upon the property, 
though they have come to the knowledge of the 
Court in an enquiry under s. 287 only and have 
not been made the subject of an order under 
8. 207 of the Code. SHANTAPPA CHEDAMHA- 
RAYA V. 8UBRAO RAMCHANDRA YELLAPUH, 
18 B. 176, P B. 

(164) —Seft. I, art. 2i—Conveyance—Consi¬ 
deration set forth less than tnafrinsic value.—The 
proper Stamp duty payable on a conveyance is 
to bo calculated on the consideration set forth 
in it, whatever may be the intrinsic value of 
the property conveyed. REFERENCE UNDER 

Stamp act, s. 46. 20 M. 27. 

(165) —Scfi. I, art.2l—Conveyance to vendors 
themuloes under different denomination.—k 
conveyance ol property by certain persons, 
though only to themselves under another deno¬ 
mination, is, for purposes of stamp duty, levi¬ 
able under art. 21 of the Stamp Act, as if it 
were to difierent persons. In re THE KON- 
DOLITEACO., Ltd., 18 c. 12. S.D-, 17 B. 236.] 

(166) —Sch. I.arf. 21-IFindinp up of company 
—Trayisfer of Property of old to new company— 
Conveyance—Stamp. —Where an old company 
on its being wound up conveyed to the new 
company some of its property by means of an 
instrument, which in terms was a conveyance 
ol property at an agreed value, held, that the 
instrument was the sale of suoh property at 
that price, and was governed by art, 91 ol the 
Stamp Act (I of 1679). And the fact that the 
Iransaotion was a part of a larger tranaaotion, 

0. IX—63 


Stamp Act (I of iVt9) —continued. 

would not affect the charaoter of the instru¬ 
ment. REFERENCE UNDER STAMP ACT, 
1879. S. 46. 20 B. 432. 

(167) —Sc7». I, art. 21— Transfer of lease — 
Transfer of shove of a partnership.—VJheio a 
transaction is in substance a sale of a share in 
a partnership, and the transfer of a share in a 
lease only forms part of the subject-matter of 
tbe sale, as being a part of the partnersbip 
assets, tbe transaction should be regarded not 
as the transfer of a lease, but as tbe sale of 
a share in a partnership ; so that the stamp 
duty thereon should be levied under art. 21 
of the Stamp Act. (5 M. 15 held not appli¬ 
cable). /n re THE MENGLAS TEA ESTATE, 
12 C 383. [D.- 17 B. 235: B., 23 C. 283. 3 C. 
L.J. 52.] 

(168) —Sch. I, art. 21—Sec Nos. 45, 163, 
supra. 

(169) —.Arfs. 21, 60 lb]—Conveyance of lands 
and transfer of lease-hold interest. —Where by 
one and tbe same deed a conveyance of free¬ 
hold lands and good-will and a transfer of in¬ 
terests secured by leases, when Act L of 1879 
was in force, are efTeeted, the deed should be 
stamped under art. 121 of that Act (art. 23 
Act II of 1899) wiib an od valorem duty on tbe 
conveyance of the free-bold property, good-will, 
etc., and under art. 60 of the above Act (art. 62 
Act II of 1899) with a duty of Rs. 5 on the 
transfer of each of tbe interests secured by the 
leases. IN THE MATTER OK A REFERENCE 
UNDER TBE STAMP ACT. 23 C. 283. (12 C. 
383. B.) 

(170) —Sch. I, art 22—Civ. Pro. Code. 1882. 

s. 02—Copy of document filed vith plaint — 
Attestation by Court or its ofiicer — Stamp duty 
not leviable.—Art. 22 of scb. I of the Stamp 
Act does not apply to copies or extracts of en¬ 
tries in account books and other similar books 
which a Civil Court has to attest under e. C2 of 
the Civ. Pro. Code. 1882. for the attestation in 
such a case by tbe Court or its officer is not 
made on the application of tbe owner of tbo 
copy, but solely in consequence of the express 
direction of the Code, with a view to its being 
filed for tbe purpose of identifying tbe book 
ootry when produced at the hearing KRISH- 
NA.ji SADASHIV RANADE V. DULABA. 15 B. 
687, [R.. 26 B. 522.] 

(171) —ScIj. I. art. 22—Copy of order passed on 
application to Municipal Board—Certificate as 
true copy endorsed by Secretary. —Records of 
the proceedings of a Municipal Board are public 
documents, and the ofiicer who is authorieed to 
deliver copies of public documents in the course 
of bis official duties is for such purpose a public 
officer. Tbe Secretary of a Municipality is an 
officer who in tbe ordinary course of bis official 
duty, is authorised to deliver copies of the public 
documents of which be has the custody as Secre¬ 
tary. Bo, a copy granted, of an application 
presented to a Municipal Board, and of tbe 
order of the Board thereon, and certified as 
oorrect by (he Secretary of tbe Board, would 
come within art. 22 of sch. I of tbe Indian Stamp 
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Act BO 38 to require an eight annas stamp under 
the article. REFERENCE UNDER S 46 OP 
AC^r I OP 1879. 19 A. 293, F.B. = A.W.N. 
1897, 61. 


(172t—X 0/ 1862, 5c7t. A. arts. 23, 25— 
Conveyance—Stamp duty.—The deed submitted 
in tbis case under 8. 49 of Act I of 1879 was a 
transfer for the consideration therein erpressed 
of the exclusive right to all the kankar under 
the land owned by the grantors. It was accord¬ 
ingly a conveyance within the meaning of art. 
23 of soh. A of Act X of 1862, inasmuch as it 
transferred to a person for a consideration an 
exclusive tight to property. As no value 
however, appeared on the face of the conveyance’ 
It was decided that it fell under the 2nd clausa 
of art. 25 of the schedule and was chargeable 
with etamo duty thereunder. SCOTT v Banna 
41 P R. 1881. F B. 


(173)—Sch. I, art. 27-Sch. II. art. 11 (a)- 
l^ntty on roll of advocates—Exemption from 
duty.—A person, already enrolled as a Vakil of 
the High Court, Madras applying to be enter¬ 
ed on the roll of advocates, is exempted from 
the duty preiccibed under act. 27, sch. I of 
the Indian Stamp Act. 1879, by virtue cf 

PARTHASABADI. 8 

M. 14, F.B. [R., 36 0. 645=9C.L.J. 621.] 

im)—First schedule, art. 27 and sch. II, 
Ex^tplionll—Court of Judicial Commissioner 
of Burmah—Entry as advocate of High Court, 
—The term “ High Court " as used in exemp¬ 
tion No. 11 in sch. II of the General Stamp 
Aot, 1879, does not include the Court of the 
Judicial Commissioner of Burmah. In 
Grant, 14 P.R. 1888. 


re 


(175) —Sch. I, art. 29—Sw No. 46. supra. 

(176) —Arfs. 29, 44. Sch, I —Distinction bi 
tween.—Ael. 44, soh. I, Act I of 1879. deal 
With oases in which the interest in, or right ove 
property, is transferred, whether possession i 

purposes of the mortgage 
Art. 29 IS limited to cases where moveable pro 
perty only is given in pledge, coupled with ai 
agreement securing the re payment of a loan 
in the matter of Ko Shway Aung v. STRANC 
Steel and Co , 2i C. 241. 


(177)-Sc;i. I, arts. 35, 39. cls- (c), (di¬ 
sease 0 / shares for consideration of premium 
and rent reserved-Stipulation by lessees to pay 
Government demand till expiry of Uase-Pal 
ment of demand to be deemed as rent reserved 
Upon case stated by the Financial 
Commissioner, the question as to the stamp 
duty upon the instrument forming the subjeot 
of this reference was decided by the Chief Court 
to the e0eot that the instrument was a lease 
lauing under the provisions of art. 39, ol. (di. 
soh. I. Act I of 1879. By the terms of the in¬ 
strument under consideration, the owners 
oieouted a lease on their shares in certain 
villages, IP consideration of a lump sum of 
money being paid in annual instalments 
throughout the period of the lease. Bncb lump 
sum was held to be of the nature of a fine or 


premium, and it was not the less of that nature 
because the rate per annum at which it fell, 
when distributed over the entire term of the 
lease, happened to be stated in the instrument. 
With regard, however, to the provision in the 
instrument as to the payment of the Govern¬ 
ment demand, by the lessees, the Chief Court 
was of opinion that the sums so to be paid by 
the lessees psriodically during the lease, being 
certain in amount, were of the nature of rent. 
And as the lease was one granted for a fine or 
premium in addition to rent reserved, viz., the 
Government demand, it fell under art. 39, 
cl (d), soh. I of Act I of 1879. Per Plowden, J., 
dissenting\ sixm payable uader an engage- 
ment by the lessees to pay the taxes payable in 
respect of the property demised was not in the 
nature either of rent reserved or of a fine or 
premium, and the instrument referred there¬ 
fore fell under cl. (cj and not under ol. (d) of 
art. 39 of Act I of 1879. In re A REFERENCE 

BY THE Financial Comhissioner of the 
PUNJAB, 102 F.R. 1882. 

(178) —5cA. I, art. 86—Grant of annuity 
charged on revenues of village—Endorsement 
by grantor's adopted son — Slamp—Gift.—A. 
widow executed a settlement on plain paper 
granting thereby an annuity charged on the 
revenues of a village for religious purposes, and, 
on her adopting a son, he endorsed that paper 
by way of ratification of the gift, the instru¬ 
ment was held chargeable as a single instru¬ 
ment with the duty payable for a deed of gift 
under art. 36 of sch. I of the Stamp Aot I of 
1879. In re Bhavanibai, 7 B. 194. 

(179) — Art. 38—Deed acknowledging former 
adoption—Construction—Stamp duty—A Hindu 
widow executed a deed of adoption which 
recited as follows “ I have no male or female 
issue. There being also no one in whose name 
the patilki vatan could be held hereafter, I 
spoke to your father of whom you are the 
youngest son, and he having consented, I placed 
you in my lap on let of August 1887 and 
adopted you as my son according to the customs 
and usages of Hindu religion. You have thus 
become my son from that date. Your name 
has been changed to Ravbhaji. You have got 
all the powers usually vested in a son.” On a 
reference having been made to the High Court 
as to whether the deed must be treated as to 
deed of adoption, held that the dooument was 
distinct from an " adoption deed ” or " authority 
to adopt” which is liable to stamp dutv under 
art. 38 of sch. I of the Stamp Aot (1 of 1679), 
and that it was not liable to any stamp duty at 
all. In the matter of AlIBAI, IS B. 280. [F.. 

13 B. 281.] 

(180/—Soh. I, art. 38—5 m No. 65, supra. 

(181)—ScA. I. Art. 39 (a), (c). (<i)-ilenf- 
Mortgage—Lease—Premium and fine.—A docu¬ 
ment purporting to be a lease for four years 
fixed a certain annual rent, and out of the total 
rent a portion was payable in advaDoa. This 
stipulation is only for a payment of rent in 
anticipation and not for the payment of a 
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premium or fioe, within the meaning of art. 39 
(e) of the Stamp Act, 1679. Where by a rent 
agreement for a certain term a certain rent ia 
fixed, and the lessee is to deposit one year’s 
rent to be credited to the rent of the last year 
of the term, the deposit is not a fioe or premium, 
within the meaning of art. 39 (c) of the Stamp 
Aot. When a debtor conveys to bis creditor 
land, for a certain term of years in liquidation 
of the principal and interest, and the creditor 
is to enjoy the profits and suffer the loss, but 
has to pay to the debtor an annual rent, the 
document is a lease with a premium liable to 
duty under art. 39 (d), scb. I of the Stamp 
Aot. Reference under Stamp act. s 46, 
7 H. 203, F.B. 

(103)—Sc?i. I, art. 39 {b)—Lease — Rent — 
Duty .—A perpetual lease, reserving a certain 
rent, the greater portion of which, representing 
the Government peshkash, the lessee is direct¬ 
ed to pay to Government, and the balance to 
the lessor, is liable to stamp duty, on the whole 
amount reserved, and not merely on the balance 
to be paid to the lessor. REFERENCE UNDER 

Stamp Act, s. 4C, 7 H. 199. F.B. [R.. 25 M. 
752.] 

(183)—Soh. I, art. 39—See No. 177, supra. 

(164)— Sch. I. art, 39and sch. 11. art. 13, el. 
ib)—Lease for purpose otfier than of cultivation 
—Stamp duty .—A kabuliyat or lease relaing to 
immoveable property let to a tenant for any 
purpose other than the cultivation of land, is 
not exempt from stamp duty under art. 13. cl. 
(5) of sob. II of the Stamp Aot, 1879. and is 
chargeable with such duty under art. 39 of sch. 
I of the Aot. NARAYAN RAMGHANDRA V. 
Dhondu BAGHU, 10 B. 173. [D., 15 B. 73.] 

(1061—ScA. I, art. 44 {a)—K<inom deed— 
Stamp duly 2 fayable as on mortyage — Calcula¬ 
tion of consi^ration.—A kanom deed of jenmam 
land, being a mortgage, must be stamped under 
art. 14 (a) of sob. I of the Stamp Aot, and in 
oaloulating the oonsideration, the asoertained 
amount of oompeosation for improvements 
which is expressly named in the instrument 
and has been paid at the landlord’s request by 
the inoomins: to the outgoing tenant, must be 
included. REFERENCE UNDER STAMP ACT, 
B. 40. 22 H. lei, F.B. 

(196)—SoA. I, art. 44, of. (a)—Rule o/ Con¬ 
struction-Distinction between els. (a) and (6) 
in art, 44—" Oioen,” construction of —''Agreed 
io be given," construction of,—Kit. 44 ol. (a) 
applies only to those deeds, where immediate 
posiessioQ ot the property Ugiven, or agreed to 
be given, by the terms of the deed to the mort¬ 
gagee. The Stamp Act is a Revenue Act, and the 
rule of oonstruotioo of such Aots is, that, in 
case of the doubt, the conatruotioo most beneff* 
■ciid to the subject is to be adopted—Per Oarth, 
O.d., and Field, J. [B.. U.B.B. 1903, Ooort 
Fees 1], The principle ol the distinotioa 
between the two olosaes of mortgages in art. 44 
is that, where the title to the land and the 
pfuseasinn or immediate right to poes sMi on both 
pass to the mortgagee, the same duty is charged 
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as upon a conveyance by way of sale; but when 
the title only passes, and possession, or the right 
to possession, does not, the lower duty is 
chargeable. — Per Garth, C.J, The word 
**given ” points out that only those transaotione 
are intended to be covered where the transferof 
possession takes place in consequence of the 
agreement on the part of the mortgagor to 
deliver over possession as part of the security 
for the mortgage money ; but whore the mort¬ 
gagee becomes entitled to enter upon possession, 
irrespective of the consent of the mortgagor to 
make over possession, cl. fa) will not apply— 
Per Milter, J. The words “ agreed to be 
given ” can only apply where there is au express 
or implied agreement to give possession ; and 
not where there is no such agreement, express 
or implied, and the effect of the document is 
such that a mortgagee has merely a right 
enforceable in a Court of law to obtain posses¬ 
sion.—Per Field, J. ANONYMOUS. 10 C. 271. 

(187) —ScA. I, art. 44 {b)—Mortgage-deed 
with stipulation to give possession at future date 
—Applicability of cl. (6) of art. 44. scA. 1, 
Stamp .let I of 1879.—Where, by the terms 
of a mortgage-deed, possession was agreed to be 
given at a future date on default of repayment 
of the mortgage amount on that date; no 
possession having been given at the time of 
execution, cl. (5) of art. 44 of the Stamp Act 
of 1879 and not ol. (a) would apply to the 
case. Cl. (a) has been intended to cover only 
cases of mortgage with possession, and the 
words “agreed to be given" are to be read as 
if the words “ at the time of execution ’’ imme¬ 
diately followed and qualified the word “ given." 
Hinoanohat Mill Company, Ltd. v. Rek- 
CHAND BHIKAMCHAND. 8 B. 310, F.B. 

(188) —ScA. I, art. 44 (b)—Mortgage —Assign¬ 
ment of groujing crop. —A document, evidencing 
ao agreement by which a person, in considera¬ 
tion ol a certain sum of money to be advanced 
to him by another, assigns to that other the 
whole crop of coffee then growing upon a certain 
eetate, upon trust, inter alia, to secure the re¬ 
payment of the sum advanced with a stipulation 
that be should cultivate the crop till maturity 
and deliver it to the other, is a mortgage liable 
to duty under art. 44 (6) of scb. I of the Indian 
Stamp Act, 1879. REFERENCE UNDER STAMP 
ACT. S. 46. B H. 104, F.B. 

(189) —Sch. I, art. 44—See Nos. 40, 123, 
152, 159, 176, supra. 

(190) —ScA. J, art. 46; scA.II. cf. 2, and $a. 11 
and di—Droksr's sold notes on agreement by 
sale—Cancellation of stamps. — The one anna 
stamp on one of the sold notes which the broker 
bad given to the plaintiffs in this case waa 
cancelled " by a email portion of the first letter 
of the defendant's signature oonsisting of a 
slightly curved line" and the Court held that 
“ whatever may have been intended by the 
small ink line upon the right side of the stamp 
it did not effect such a oanoeUation of the 
stamp as prescribed by s. 11 of the Stamp Aot. 
The qoeetiott also arose for decision whether by 
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cl. 2ofscb. II to tbe Stamp Act, I of 1679, 
the documents in this case were exempt from 
stamp duty. That clause, exempting an agree¬ 
ment or memorandum of agreement “ for. or 
relating to, sale of goods or merchandise 
exclusively not being a note or memorandum 
chargeable under art. 46 of scb. I,” bad the 
effect of settling it that, where an agreement is 
contained in a document of the nature of a 
notice or memorandum chargeable under art. 
46 of sch. I. It should be stamped and tbe 
rule equally applies whether such agreement is 
contained in one of such notes or more. 8. A. 
RALLI V. CABAMALLI PAZAL. 14 B. 102. 
[Appr., 28 B. 432*6 Bom. L.R. 436 ; R., 2 
L.B.R. 103, U.B.R. 1909, Stamp 36]. 

(191) —-Sc/i. I, art. 50. cl. (b) — Oift-deed 
with direction to manitain donor.—A document 
by means of which property was conferred on 
the donee with a direction to him to maintaia 
the donor, was held to be not a trust-deed, 
but an instrument of gift coming under art. 36 
of tbe Act. REFERENCE UNDER STAMP ACT, 
1879. 12 M, 89. 

(192) —Sell. X,art.50,cl.{b)‘“Power ofatlorney. 
—Where a number of rayats execute a joint 
document authorising a certain person to receive 
on their behalf money in which all of them are 
interested, and sign the refund bill, tbe docu¬ 
ment is not a vakalatnama, but a power of 
attorney and has to bear n one rupee stamp 
under. REFERENCE UNDER STAMP ACT, 
S. 46. 9 M. 398, F.B. 

(193) _Soh. I. art. 50 (f>)—See COURT FEES 
ACT. 1870, Soh. II. art. 10 (n), 9 M. 146, F.B. 

(194) —Sch. I.art. 62 —Receipt granted bp Mu¬ 
nicipality for lax paid exceeding rupees twenty- 
stamp duty, —A receipt granted on behalf of a 
municipal body acknowledging receipt of monies 
paid in satisfaction of municipal taxes, the 
amount paid being over twenty rupees, requires 
a receipt s'amp. Such a receipt is an instru* 
ment requiring a etamp under Act I of 1879, 
sch, I. art. 52, unless it comes under sch. II, 
art. 15 {b), which exempts from stamp duty a 
receipt for payment of money "without con¬ 
sideration.” A receipt for payment of the rates 
due to a Municipality under tbe Act constitut¬ 
ing it, is one passed on a payment in satisfac¬ 
tion or discharge of a legal obligation imposed 
by the Act, and not on a gratuitous payment 
or one " without consideration,” within the 
meaning of scb. II, art. (b), of the Stamp Act 
I of 1879. In re KARACHI MUNICIPALITY, 
12 B. 103. 

(195) —Sob. I, art. 52—See No. 47, supra, 
and No. 198, infra, 

(196) — Sch. I, art. 54— Release. —In calculat¬ 
ing the stamp due on a document, which is a 
release, an one anna adhesive stamp with 
which it is affixed ought to be taken into account. 
REFERENCE UNDER STAMP ACT, S. 50, 15 
H. 299, F.B. 

(197) —Sch. I, art. 54—See No. 48, supra. 
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(198) —Sch. I, arts. 54, 52. sch. II, art. 16, 
cl. (b)—" Receipt "in cl. (17), s. 3—Exemptim 
from stamp-duty—" Consideration ” as defined 
in Contract Act.—To render a document liable 
to duty as a receipt, it must, upon its face, fall 
within the definition of " receipt ” in cl. 17 of 
s. 3 of the Stamp Act and also within art. 52 
of scb. 1; and to exempt it, it must upon the 
face of it fall within cl. (5) of art. 15 of soh. II. 
In neither case can resort be bad to extrinsic 
evidence to establish any faot or statement not 
contained in tbe document, that is not either 
expressly stated or to be gathered by necessary 
implication from its expressed contents. Every 
document must be judged on its actual contents 
as it is, and not on its contents as they might 
have been stated consistently with facts which 
are not disclosed although existent. Tbe defi¬ 
nition of consideration” in tbe Contract Aot 
is not necessarily a definition for all purposes, 
including that of tbe Stamp Act, though it 
may be a useful guide to ascertain its meaning 
for tbe purpose last mentioned ; and whether a 
particular thing is a " consideration ” for a pay¬ 
ment within the meaning of tbe Stamp Act, 
must be determined with reference to tbe thing 
itself, rather than to the capacity of tbe patties 
to tbe payment to contract upon that basis, or 
the sufficiency of such thing to support a 
contract. Services tendered by a counsel to 
his client are a " consideration ” although the 
counsel and client be incapable of entering into 
a valid contract, and a receipt given by the 
former to the latter requires a stamp as it is 
not exempt under s. 15 (6), sch. II, of the 
Stamp Act. Reference under s. 46 op 
THE Indian Stamp act I of i879. 89 P.R. 
1889, P.B. (20 P.R. 1874, Cited) [Dies., 15 
P.R. 1897. P.B.. Cr.] 

(199) — Sch. I, art. 57Seillement—Stamp 
duty.—The term, “asset forth in such settle¬ 
ment,” in art. 57 of cch. I of the Stamp Act, 
do not refer to tbe property settled, but to the 
value of tbe property settled ; and therefore tbe 
stamp duty payable on a settlement is, the value 
of tbe property settled, which should be set 
forth in tbe settlement. REFERENCE UNDER 

Stamp act, s. 46, 8 H. 453. P.B. 

(200) — Cl. 60. sc7i. I — AppUcaiion of — 
Assignment—Least, — Stamp.—Vibeie an assign- 
ment of rights created by certain leases is a 
conveyance and is also a transfer under ol. 60, 
the stamp duty leviable on it is regulated by the 
provisions of that clause. REFERENCE UNDEB- 
Stamp ACT. S. 46, 9 M. 19. P.B. 

(200.a)-Soh. I, art. 60—See No. 169, supra. 

{201)—Sch. n. I {b)—Affidavit for immediate 
purpose of being used or filed in Court, exempt 
from stamp duty. —An affidavit in support of an 
application for copies, stating that they were 
needed for presentation in a certain suit agaiqst 
the applicant, is exempt from stamp duty. The 
question depends on the oonstructioh of the 
words of Aob I of 1879, soh. II (6) “ the 
immediate purpose of being used orffied in any 
Court, or before the officer of any Court. 
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'Wheo a statute requires that sometbiog shall 
be done ‘ forthwith ’ or immediately, it should 
be regarded as allowing a reasonable time for 
doing it. The test in such oases, therefore, is 
whether, under the particular circumstances, 
there was any such unreasonable delay as would 
be consistent with what is meant by “ imme¬ 
diate.” From the examination of the dates in 
the present matter, the Court inferred that, at 
the time the affidavit was made, the purpose 
existed of filing it in a Court, and this purpose 
was carried out promptly. The affidavit was 
therefore liable to no stamp duty by reason of 
the said sch. IT, I (b) of Act I of 1870. In re 
The application of Seshamma. 12 B. 276. 
[F., 30 B. 275 = 7 Bom. L.R. 697,] 

(202) —5ch. II, arf. 2~Exemption—.tgree- 
ment for the sale of goods.—The test, as to 
whether a document falls within the exemption 
or not, is to see whether the document eviden¬ 
ces only a transaction of sale or a sale and some 
other independent transaction, and if the 
former, the number of subsidiary stipulations 
it may contain cannot alter the nature of the 
transaction. Kyd v. MAHOMED, 13 H. ISO- 
[R., 36 0. 736.J 

(203) —Scl*. II, cl 2 (a)—.lgreement relating 
to the sale of goods- —The exemption in—covers 
the case of a document which purports to be 
an agreement to sell goods, the price to be paid 
one month after the execution of tbe agree¬ 
ment, and the goods to be at the rink of tbe 
purchaser on the execution of tbe agreement, 
and the goods to be at the risk of tbe 
purchaser on the execution of tbe document- 
If goods not removed as stipulated, it was agreed 
they should become tbe property of tbe seller. 
REFERENCE UNDER STAMP ACT. S. 46, 10 
M. 27, F.B. 

(204) —Sch. II, art. 2 —• See No. 190, 
suipra. 

(206)—Sch. II, art. 12 (6)— Securifft-bond 
for due accounting for ” property ” received by 
virtue of office. —Bond executed by tbe sureties 
of ao officer of Government to secure the due 
execution of his office sod tbe due accounting 
by such officer of “public monies, deposits, 
notes, stamp papers, postage labels, or other 
property ” of Government committed to bis 
charge. Per Stuart, C.J. —The words “ oilier 
property ” must be taken to mean property of 
the same kind as previously mention^, and 
therefore, money or the like of money; (be bond 
is therefore exempt from stamp duty under 
art. 12 (b) of sch. II of tbe Stamp Act. Per 
Oldfield, J. —The bond is exempt from stamp 
doty as the words, “ the due accounting for 
money,” ” the due accounting for property, ” 
are mere surplusage, being the same thing ae 
tbe doe execution of bis office. Per 8pank%e, J. 
and Straight, J.—The words in art. 19 (b) are 
not mare sarplusage. The Legislature has drawn 
a diatinotioD between the due execution of an 
office anA tbe due accounting for money receiv¬ 
ed by virtaa thereof. The bond in question, 
being one for the due accounting for property, 
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is not exempt from stanap duty. REFERENCE 
BY THE BOARD OF REVENUE. N.W.P., 8 A. 

788, F.B. = A.W.N. 1881,74. 

(206) —Sc/i. II, arf. 13, cl. (b)— Lease execut¬ 
ed by cultivator, when exempt from sfump duty. 
—The provisions in ol. (b) art. 13, sch. II of 
Act I of 1879, exempt all leases executed in 
the case of a cultivator without tbe payment 
or delivery of any fine or premium, whatever 
tbe reserved or annual rent may be, provided 
it be for a definite term not exceeding one 
year, and also whatever the term may be, pro¬ 
vided tbe annual rent reserved does not exceed 
Rs. 100. In re Bhavan BadHAR, 6 B. 691, 
F.B. 

(207) —Sch. II. art- 13 (b)—Lease for plant¬ 
ing cocoanut trees—If lessee a cultivator —A. 
person who takes a lease of land for planting 
cocoanut trees is, in respect of that occupa. 
tioo, a “cultivator” within tbe meaning of 
art- 13 (6) of sch. II of the Stamp Act (I of 
1879). A lease given by him is exempted 
from stamp duty if tbe annua! rent reserved 
does not exceed Rs. 100. RAMACHANDRA 
VlASUDEVSHET V. BABAJI KUSAJI. 15 B. 73. 

(208) —Sch. II. No. 13 (b)& (c)-“ C«l/iya<or” 
—Lease granted to a cuUivutor—Exemption 
from stamp-duty, —The term “cultivator” in 
No. 13, bch. II of the Stamp Act, connotes 
only those persons who actually cultivate tbe 
soil themselves, or who cultivate it by mem¬ 
bers of their household, or by tbeir servants, or 
by hired labour, and with their own or hired 
stock, in other words, the class of busbaod- 
men or actual agriculturists : but not farmers, 
middlemen or lessees, even tbongb cultivation 
may be carried on to some extent by such 
persona in area covered by their lease. There¬ 
fore, where tbe land, the subject of a lease was 
for a large part not cultivable or susceptible of 
being treated as a cultivator’s bolding in any 
legitimate soose of the word, held that tbe 
lease was not exempt from stamp duty. STAMP 
REFERENCE, 3 A. 360 = A.W.N. 1883, 113. 
[D., 15 B. 73.] 

(209) — Sch. II, art. 13, cl. (c) —Lease of salt¬ 
pans, counterpart of — Stamp duly.—A counter¬ 
part of a lease of salt-pans not purporting to be 
the counterpart of a lease granted to a cultiva¬ 
tor is not exempted from stamp duty by ol. (c) 
of art. 13 of sob. II of tbe Indian Stamp Act (1 
of 1879). Manjunath Mangeshaya Bain- 
DUR V. MANGE8H SHASHAGIRIAPA OOKABN- 
KAR, 18 B. 346, F.B. 

(210) — Sob. II, art. 13 - See No. 184, 
supra. 

(211) —Bch. II, art. 15.— Receipt passed by 
counsel for fees, not chargeable with stamp duty. 
—A barrister’s fee for services in litigation 
being, in (he eye of law* a gratuity or honora- 
rinm, a receipt executed by counsel in favour 
of his client who has paid him a fee for pro- 
feasional services (the amonnt exceeding Rs. 
30), is not chargeable with duty under the 
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Indian Stamp Aot. STAMP REFERENCE 
From The Board of Revenue N.W.P. and 
0. 16 A. 132, F.B.=A.W N. 1894, 12. [R.. 25 
A. 509 = 23 A. W.N. 104.] 

(212) — Sch. II, art. 15(a)—Receipt— Endorse¬ 
ment of payment on mortgage bond.—An endor¬ 
sement on a mortgage bond acknowledging the 
receipt of the sum secured by the instrument, 
is exempt from stamp duty under sch. II, art. 
15 (a). Reference Under stamp act. 
s. 46, lOM. 64, F.B. [R., Rat. Un. Cr. C. 
732.] 

(213) —Scli. II, arf. 15 (6)— Receipt given by 
Secretary of Club to member for club bill. —A 
receipt in writing, given by the Secretary or 
other Manager of a club to a member, aoknow- 
lodging a payment in amount above Rs. 20, is 
liable to a receipt stamp. Reference UNDER 
STAMP ACT. s. 46, 10 M. 89. F.B. 

(214) —Sch. II. art. 15—See Nos. 49. 198. 
supra. 

Stamp Act (II of 1899). 

[AM. (In Lower Burma)- act Vi of 1900 
S. 47. bs. 2. 26. 29 (a), 40 <6), 56 (1). SCH. I 
AM., S. 23 A, ADDED . ACT XV OF 1904 . 8. 2 
(19) REP. IN PT,. SS. 11. 29. 30. 32. 35. 40. 41, 
51. 69,74 AM., 8CH. I. ARTS. 24,41, 47, 53 
AM., ACT V OF 1906. Declared in force 
IN THE SONTHAL PARGANAS. REG. Ill OF 
1872, S. 3. AS AMENDED BY REG. Ill OF 
1899. s. 3. Declared not to extend 
TO THE Hill Districts of arakan. Reg. 
II OF 1901.] 

{D-^Award of lugi/is—Instrument ofpariilion 
— Unstamped document — Stamp duty and 
penalty not tendered in Original Court—Admis¬ 
sion of document by appellate Court.—Where 
the stamp duty and penalty on an award by 
lugyis, which fell under the description of '’in¬ 
strument of pariition ” as defined in the Indian 
Stamp Aot, 1899-was not tendered in the 
Original Court, an appellate Court could not 
admit the document in evidence even if the 
stamp and penalty bad been tendered. (4 C. 
213, F.) Whether registration was requisite is 
open to doubt. Ma Shwe Kyaw v. MA Bok 
gale, 1 L B. R. 84. 

(2) —8- 2—See Negotiable Instruments 

ACT, 1881. S.4. 4 O.C. 318. 

(3) — S. 2 (5)—Bond — promissory note — 
Stamp- —An instrumeut evidenoing an uncon¬ 
ditional agreement to pay a certain sum of 
money only, the payment not being expressed 
to the bearer thereof and the name of the payee 
being not apparent on the face of it, must be 
treated as a bond and should be stamped as 
such. LALA V. Bhaga, 3 Bora. L.R. 699. 

(4) —S. 2 (6), (b)—Bond—Promissory Note .— 
The suit was based on a document executed by 
defendant to plaintiff bearing an one-anna 
stamp and attested by two witnesses. It was 
for money received and not payable to bearer 
or order. Held, the document was a bond and 
not a promissory note and it was liable to 
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stamp-duty as a bond. Vbnku v. Sitarau» 
29 B 82 = 6 Bom. L.R. 841. 

(5) — S- 2 (5) ic)—Bond—Agreement of sale 
between two merchctnts — Attestation .—An ordi¬ 
nary agreement for a sale of cotton between 
two merchants, when attested by a witness, 
becomes a bond within the meaning of the 
Indian Stamp Aot, 1899. In re RALLI BROS » 
8 Bora. L.R. 234. 

(6) - 5. 2 (5j (c )—Promissory note—Attesta¬ 
tion ,—Under the Stamp Aot, a promissory note 
unless it is payable to order or bearer, is to be 
deemed a bond if attested. R. D. 8ETHNA v. 
Mirza Mahomed Sbirazi, 9 Bom. L.R. 
1034. 

(7) —5. 2 (5) (c)—Cheque—Post-dated.—k 
post-dated banker's cheque is available in the 
bands of its bolder and is admissible in evidence 
with only a one anna stamp. MOTILAL v. 

Jagmohandas, 6 Bom. L.R. 699. 

(8) — S. 2 (7)—Negotiable Instruments Act 
(XXVI of 1881) s. 5—Chegue—Receipt—Instru¬ 
ment purporting to receive money from bank and 
specifying name of messenger .—An instrument 
which purports to receive a sum of money from 
the saving account of a depositor with a bank 
and specifies the name of the messenger who is 
to receive payment is only a receipt and is not 
liable to stamp duty as acheque. In re STAMP 
ACT, 38P.L.R. 1912 = 13 Ind. Gas. 330=184 
P W.R. 1912, (17 B. 684, D.) 

(9) —S. 2. cf. (10). arf. 62, cl. {b)—Contraclt 
assignment of — Chose in action.—A docn- 
ment. which assigned the benefit of a contract 
to the plaintifi, contained the words; "I 
have sold the whole of my right and interest in 

, this contract and in the goods mentioned there- 

I in to the plaintifi Held, that the document 
was a chose in action and therefore came under 

' 8. 2, cl. (10) of the Stamp Aot, and that an ad 
valorem stamp would be necessary: NaTBU 
V. Hansraj, 9 Bora L R. 119. 

(10) — S. 2 (15)—/nsfrumenf of partition— 
Release — Stamp.—In a joint Hindu family 
consisting of three brothers, one of them first 
agreed to take, in lieu of his share in the famijy 
property moveable and immoveable, a certain 
amount in cash and certain securities for 
money in the form of bonds securing debts due- 
to the family ; and executed a document in the 
form of a release in favour of the eldest brother. 
On the next day, the other brother passed to 
the same eldest brother a doenment in the form 
of a release, whereby he and the eldest brother 
divided the remaining family property by the 
latter handing over to him seonrities for money’. 
Held that the first document was an instro- 
ment of partition, as defined by s. 2 (15). Stamp 
Act, 1899, for its effect was to divide the pro¬ 
perty of the three co-owning brothers between 
the executant on one side and the two brotbera 
On the other. Held that the second doenment 
also amounted-to an. anstrument of partition, 
as by the same the two remaining co-owners 
divided their property in severalty. ^ 
GO^'IND PANDUBANG KAMAT, 12 BOIII. 
936=8 Ind. Oni. 638. 
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(11) — S. 2 (16) — Ins<runt«ni of partition — 
Stamp. —Lnts of money bonds and lands pre¬ 
pared by members of a joint Hindu family 
indicating what portion has gone to the share 
of each at a private partition whereafter they 
begin to live separately, are to be deemed 
inetrumenta of partition within the meaning of 
8. 2. cl. 15. of the Indian Stamp Act. 1899. 
GANPAT KRIPARAM V 8UPDU KRIPARAM, 
10 Bom. L.R. 7V8:»32 B. 309. 

(12) —S. 2 (15)— Instrument of partition— 
Award dir ectinq apartition — Stamp. —An award 
whereby the arbitrators indicate the division 
of property among the rival litigants is an 
instrument of partition within the meaning of 
s. 2, ol. 15 of the Indian Stamp Act, 1899- 
Kalidas V. Tribhuwandas, 8 Bora. L.R. 
869 = 31 B. 68. 

(13) —S. 2 (15)—Znsfrumen/ ol partition — 
Decree made in accordance with a Commis¬ 
sioner's report—Civ. Pro. Code {Act XIV of 
1882), 5. 896 —A decree passed, under s. 396 of 
the Civ. Pro. Code, in accordance with a Com¬ 
missioner's report, is a final order for effecting 
a partition passed by a Civil Court, and must, 
therefore, be stamped as an instrument of par¬ 
tition. BALARAM V. Ramkrishna, 7 Bom. 
L.R. 308=29 B. 366. 

(14) —S. 2 (15)—Pnrfifion deed — Deed for the 
dissolution of partnership—Stamp.—Vfhete the 
partners in a partnership business by a deed 
divide between themselves certain debts of the 
firm to be collocted and appropriated, but 
remain joint regarding the other items of busi¬ 
ness, the deed must be construed as a partition 
deed and not as a deed for the dissolution of 
partnership, (or the purposes of the Indian 
Stamp Act. 1899. OHOTURAM v. GANBSH, 
8 Bora.L.R. 132. 

(16'—S. (2), cl, n—Trust-deed for securing 
mortgage debentures—Stamp duty.—A. docu¬ 
ment was endorsed as a "trust-deed for securing 
mortgage debentures” and was ececuted for the 
purpose ol securing money to be advanced by 
way of loan. It was argued, on behalf of the 
executants of the deed, that it cannot be re¬ 
garded as a mortgage-deed, because it did not 
itself purport to transfer to, and vest in, 
the trustees any interest in the properties 
specified in the doonment. Held that, as the 
trustees were given the right to have the pro¬ 
perties vested in them, to be held by them as 
trustees for the debenture-holders and as 
security lot the amount to be advanced on the 
debentures, and as they were given the usual 
rights of entry, taking possession and manage¬ 
ment, which mortgagees and trustees for de¬ 
benture-holders are usually given, the deed 
created rights over the properties m favour of 
the trustees, and was mortgage deed under the 
definition in s 2 (17). Stamp Act. Staup ACT, 
In re, 4 L.B.R, 8. F.B. (27 0. 687, R.) 

(10)—S. 2 (21)—Power of attorney.—Aa 
iiutrament which authoriaes a person to 
laoeive oetlain money and sign a reoaipt, bat 
which does not empower him to do eo in the 
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name of the person executing the instrument, 
does not amount to a power of attorney. 
Tribhowan V. Pandurang, 3 Bora. L. R. 
697. 

(17) —S. 2 {2'2)—Promissory Note — Bond .— 
Beld, that a document in the following terms 
was a promissory note as defined in s. 2 (22) 
of the Stamp Act and not a bond. " Rs. 37 
" whioh remain due to bo paid, to be paid to 
" Gurditta According to this receipt, thirty 
" seven rupees To be paid in two or three days. 
‘‘To be paid by Dhanoa Singh, Bazas, lOtb 
" Poh Snnibof 1954—Written by uas MhI, 
" Wadbawa.at the dictation of Dbaona Singh, 
" Stamp nftixed—Signed by Dbaona Singh with 
“ bis own pen.” GURDITTA MAL v. DHANNA 
SlNGn, 3 P.L.R. 1902 = 14 P.R. 1902, F. B. 
(fi., 93 P.R. 1902, P.B.) 

(18) —S. 2, 123)—Meaning of term "receipt " 
in—Certxficate to the effect that a premium on an 
insurance policy has been paid, issiud lor the pur¬ 
pose of supporting a claim to exemption from in¬ 
come-tax not a receipt.—The meaning of the 
terms " acknowledged” and '* acknowledgment” 
used in s 2, sub division 23. of the Stamp 
Act must be limited to documents given to or 
issued for tbc benefit of the debtor, acknowledg¬ 
ing to him the payment of money etc., or deli¬ 
very of goods, in discharge or satisfaction of bis 
debt or the demand upon bim. Obviously it 
could not have been iotooded that every acknow¬ 
ledgment of payment of a debt should be 
chargeable with stamp duty. For instance it is 
not to be supposed that the Legislature contem¬ 
plated that a letter written by one friend to 
another stating that be bad received payment 
of a debt from some third person must be stamp¬ 
ed with an anna stamp. Accordingly a oerti- 
ficaie tu the effeot that a premium on an insu¬ 
rance policy has been paid issued for tbc purpose 
o( supporting a olaim bo exemption from in¬ 
come-tax on the amount paid and not primarily 
intended (or use as evideuoe of payment between 
the policy-holder and the insuraaco company is 
not a receipt, and is therefore exempt from 
stamp duty. ANONYMOUS, 2 L.B.R. 30. (Rez 
V. James Harvey, 1612. Russell and Ryan, 227; 
4 C. 829. 11 C. 267, R.) 

(19) —Ss. 2, 7, I. art. Al-A — Conslruc- 
tion—Billsof lading by Inland River Steam 
Navigation Company—Case of company taking 
risk.—An Act of tbis nature must be construed 
strictly. Billsof lading by Inland RiverStcam 
Navigation Company (or goods consigned with 
(hem at one place (or being delivered at another 
are bille of lading within the moaning of the 
Stamp Aot (1899), and as such are liable to 
stamp duty nnder that Act {Sewell v. Burdick 
(1684), L.R 10 App. Gas. 74. R.) The fact 
that they do not relate to the oarrlage of goods 
by a sea-going in vessel, but to Inland Naviga¬ 
tion only, cannot alter tbe nature and obarao- 
tor of tbe docaments. Where, in consideration 
of an increased payment, a company takes all 
risk reipeot to the carriage of goods sent on a 
sea voyage, tbis fact does not render the deed 
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liable to stamp dat7 as a sei piUoy, REFER¬ 
ENCE UNDER THE STAMP ACT OF 1899 30 C. 
565. 

('20)—Ss. (2) and (22)— Bond, Promissory 
noie—Negotiable Instruments Act (VI of 1831) 
ss.Aand S-^^'Certain person," what it includes'. 
—A document was executed between a person 
called the “debtor” of the first part, the three 
persons called the “sureties” of the second part 

anda ChettyfirmofR.M.A. R.R.M., called the 

creditor,” which term was to include “the 

members for the time being of the firm of R. 

M.A.R.M., their representatives and assigns ” 
^ the third part. It recited that a sum of 
Ks. 36,000 was due irom the debtor to the cre¬ 
ditor in respect of monies due on six pro-notes 
that the debtor had asked the creditor to ae- 
cept a portion of the sum due, and as to the 
rest to give time and to receive it on certain 
dates mentioned in equal instalments, thst. in 
consideration of so doing, the sureties had 

agreed to join with the debtor iu making the 

payments to the creditor, and that the advance 
had been received by the creditor. Tnen there 
was a promise to pay the creditor the balance 
on the dates mentioned and to pay interest. 

1 he document was in form an agreement and 
was stamped as such. Jleld, that, for purposes 
of the Stamp Act, 1399, it was neither a b.ind 
nor a promissory note, and that it was duly 
stamped as an instrument. As there was ab¬ 
sence of certainty with regard to the person or 
to whose order the money was payable, it is 
not a promissory note. Under s. 4 of the 
Negotiable Instruments Act, a “certain” person 
isone who IS oapible of being ascertained on 
the date on which the promissory note is made, 
bo where the sum is made piyable on a future 
date to the members for the time beiog’’ o! a 
specified firm, the instrument is not a promis¬ 
sory note as defined by the Neg. Instr. Act 
In re Ybo Eng Pwa v. Ohetty firm of r' 

M.A.R.R.M,, 8 L.B.R 102, tr.B.*4Ind Gas 
293.(8 0 . 284 , 5 ). ^ *na. uas. 

(21) —Ss. 2 (21) 60, 8ch. I, art. 48 ( 9 )—Docu¬ 
ment authorising holder to appear and do all 
acts necessary for execution of decree—Duty 
chargeable thereon. See Power oF-ATTOR- 
NET, 8 A.L.J. 378. P,B. 

(22) -Ss. 2(2) and (3) 67, scA. I. art. 13- 
£>»it of excmnge—Ptrst of exchange s'amped 
With one anna—Whether stamp duly necessary 
onsecond of exchange.^k^eoood of exchange, 
payable on demand, does not require to be 
stamped with a stamp of one anna, when the 
first of exchange has been stamped with a stamp 
of one anna. In re THE NETHERLANDS 

Trading Society, 4 L.B.R. 320 , F.B. 

(231—S. 2 (14) and sch. I, art, 5 (6)— 
Letter containing statement of a credit entry in 
writer's accounts with rate 0 / interest, and a 
promise to repay same with interest —Memoran¬ 
dum of agreement—Instrument—Liability to 
pay duty. — Held(On)f)nd, J..dissenting) that a 
letter.aokoowledging the receipt of a certain sum 
of money,as having been borrowed, two months 
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before, for particular period and at a particular 
rate of interest and stating that the loan bad 
been duly entered in the writer’s books and that 
it will be repaid with interest on the due date 
was an instrument,” as defined in s. 2 (14) of 
the Stamp Act, 1899, and was chargeable as a 
memorandum of agreement, under art. 5 (6) 
of the first schedule to the Act, with a duty of 

f ’■e V r s.a.R. Raman Chetty, 

4 L.B.R. 324«14 Bur. L.R 292. (13 M. 255, 

(241—S- 2 (5» (6). sch. I. arts. 1 and 15— 

Acknowledgment—Bond.—Held, by the Full 

Bench, that the following entry in the books 
of account of the plaintiff being an acknowledg¬ 
ment of a debt signed by the debtor, and attest¬ 
ed by witnesses, was chargeable with stamp 
duty as a bond and not as an acknowledgment: 
—Lekha paya Ganda, beta Suiana da, Suhela 
beta Sujana da. Mili Jeth Sudi 13. Sol 1957, 
Ticket 1 oiina Rs. 918 baquiUne Ganda pason: .Y 
Suhela pason, biaj saikra da Rs. 1 . robkari^ 
Jhaba Smgk. beta Bure da, robkari Mehtab 
Singh, beta Sarup Singh da. Nishani Ganda 
di ntsham Suhela ai. Olohr) Roda, Lambar- 
dur. Zubani Suhela dt, Ganda di subani. 
Daula V. Ganda, lOl P L R. 1903, P B.=a8 

1905. 102 P.R. 

1908, 119 P.R 1903.] 

(25)—S. 2(5) (6) arts. 6, 15, 63—Bond-Ag- 
i^ement to lend money—Transfer of mortgage.— 

Ihe transaction comprised in a document, con¬ 
sisted of a transfer of mortgage by one 8 to the 
A company, and an agreement infer alio that 
the company should lend money at the request 
of S, for making improvements, additions and 
repairs to the buildings and machinery of the 
H Mills up to an unasoertained though asoer- 
taioabie amount, and also such money as might 
be required for working the said Mills, On tbe 
question as to the ax&ooQt of Stamp duty levia* 
ble 00 the document* Held^ that tbe documeot 
was liable to duty as a transfer of mortgage 
and as an agreement. An agreement to lend 
money does not create an obligation to pay 
money within the meaning ole. 3 (5) (6) of the 
Indian Stamp Act, 1899» and is not chargeable 
as a bond* The HiTVARDHAKCOTTON MILLS 
Go*, Ltd V. SORAKJI DINSHAW KARAKA, 11 
Bom* L.R. 386^33 B. 426»2 Ind. Caie 432 

(26j—S. 2 (15), sch, I, art* 45—Decree for 
partition—Stamp required under the General 
Stamp Aot—See CiV. Pro* CODE, 1908, 0* I, 
rr* 8 (2), 10 (2), (3), (5), 11, 32 0* 488* 

(27)—S* 2 (21), sch. I — art. 48—Pewsr of 
attoryiey in favour of person not a certificated 
Mukhtar or Pleader—Court Fees Act {Vll of 
1870), sch- II, art. 10—FaZwe o/ stamp*^ 

Where a power*of*attorDey is executed ia 
favour of a person, who is not a certificated 
Mokbtar or Pleader under the Legal Practi* 
tioners Aot, the document should be stamped 
with tbe stamp provided for by art» 48 of the 
Stamp Aoti and not with a CourMae stamp as 
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provided for by art. 10 of sob. II of the Court 
Pees Act. PERMANA5ID v. SAT PBRSHAD, 9 

Ind. Gas. 617* 

(281—S. 2(23), sch. I. art. 5Z—Receipt— 
Consideration - Con’ract —Payment by one 
ojfficer of a firm to another for the purposes of 
the firm, if for consideration .—Certaio pay 
orders iu respejt of mooey to bs paid to credi¬ 
tors of a firm had been made out by the Ac¬ 
counts Departmeut of the firm, and were sent to 
the cashier who paid the amount to assistants 
for payment to the creditors, and the assistants 
signed their names on the back of the pay 
orders in aoknowledgmeot of rsceipt- Beld, 
that the acknowledgments were not liable to 
stamp duty as recsipts for payment with oon- 
sideratiou. There was in the oircumstances no 
contraot between the cashier and the assistants. 

In the maiUr of MESSRS BORN AND CO , 14 C 
W.N. 833 = 6 Ind. Cas. 778 = 37 C. 634 

(29)—S. 2. els (12), (23), art. 53, sch . I. 
as. n.ll.Qi—ReceioUdbillbearing uncancel- 
led]adhesive stamp—Stamp duty chargeable.—\ 
document which, on tbe face of it, purports to 
be a bill or acjount of monias due for goods 
supplied, and contains the words “received pay 
meot ” and the signature of the petions to 
whom the money was due, is a document 
chargeable with stamp duty, the same being a 
teceip . In the malUr of a REFERENCE FROM 
THE FINANCIAL. Commissioner,IL B R.28I. 

(9 A. 210. Millenv. Dent, 1847, Q.B. 846. F.) 

( 30 ,_S. 2 (24). art. 68 a—SeUlement--Slamp 
—Power exercised under appointment by will— 
Executors deeding money tochnrity—Subscrip¬ 
tions gathered by an appeal to public — Dectara- 
tion of trust as regards autscrip'ioa.—An insbrn- 
meut dec'aring trusts of certain funds placed in 
the hands of trustees for a charitable purpose 
wasengrossed on a stamp paper of Ri. 15. The 
funds amounting in all to about three lakhs of > 
rupees were derived from two sources. A lakh of 
rupees was the result of appeals for the charity, 
and was brought in various amounts by difiereot 
oootributocs, who in some instances coupled the 
amonois with letters expressing their wishes 
with regard to the money. The remaining two 
lakhs were provided by the executors of one 
A U to wbomrtbe sum was bequeathed by A H 
for establishing such a charity as the executors 
thought fit. A question having arisen whether 
the stamp was properly valued : Held, (1) 
that, BO far as the fund of one lakh was 
conoeruedi no previous disposltioa bad been 
made in writing of any portion of it, and 
the instrument recorded by way of deolarstion 
of trust the terms of the disposition of the 
fund, and was, therefore, a settlement within 
the meaning ol e. 2 (24) of the Stamp Act, 
1693. and chargeable with dnty at eight annas 
pre cent. (2) That, so fat as the two lakhs was 
oonoern^, the instrument was an appointment 
chargeable with a dnty of Rs. 16 under art. 7. 
aob. 1 of the Stamp Aot, 1899. iaasmuob 
as the provisions of the will amounted to a 
diepoeition for a oharitable purpose of the sum, 
«nd the eieoutors in appropriating the money 
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were exeroisiog the power of appointment con¬ 
ferred upon them by the will. In re ABDULLA 
Ha.h Dawood Bowla Orphanage. 13 
Bom. L.R- 646. 

i-Sale of land — Mortgage of the 
land sold exe:uted by the purchaser , duty 
able on.—In answer to a reference to the Pull 
Bench under s. 57 (1) o£ the Act, it was held, 
that a document whereby a purchaser trans¬ 
ferred to his vendor, by way of morigage. an in¬ 
terest in the land sold, is not an, ‘instrument 
employed for completing the saleof the property 
and the deed is, therefore, chargeaole with the 
full ameunt of duty appropriate to the descrip¬ 
tion of the mortgage under which it coines, 
specified in art. 40 of sch. I of the Act. RE¬ 
FERENCE UNDER STAMP ACT, 1899, No. 12 
of 1905, 3 L B R. 205, F.B. 

(32)—S. b—Lease de^d containing undertak- 
! ing to reneto for farther term — Stamp duty 
Doi ument relating to distinct matters.—hn ins- 
1 trument of lease for a berm of three years con¬ 
taining a covenant, on the part of the lessor, to 
renew the lease at the option of the lessee lot 
a further term of one or two years is chargeable 
with stamp duty only as a lease for a term of 
three years It need not be stamped with the 
aggregate of the duties payable on a lease for 
such a term anl on an agreement to give a lease 
for a term of two years. The transaction or 
matter to which such an instrument relates is 
single and indivisible and it cannot be treated 
as relating to two distinct matters within the 
meaning of s. 5 of the Stamp Act. The instru¬ 
ment contains only one contract, a demise ; 
the option of renewal of the lease is ancillary 
to it and forms part of ths consideration for 
entering into the lease 5 and an iosiruraont can 
be regarded as falling under two distinct cate¬ 
gories. each requiring a separate stamp, only 
where there is what is called a “ distinct coo- 
sideration ” for each, and not where there is a 
unitv of cooeideration. REFERENCE UNDER 
STAMP ACT, B. 57, 25 M. 3. [F., 26 M. 473.] 
(33)—S. fi—.lgreement for mining rights— 
Agreement with several landholders not having 
joint interest—Stamp duty payafcfe.—Several 
landholders not having joint interest in their 
lands entered into an agreement with a company, 
giving to the latter a license to proepeot and 
work upon their lands (or minerals and under¬ 
taking to sell or lease the mining rights in the 
lands if required by the company. They further 
undertook not to sell the mining rights to any 
other person for a number of years and in¬ 
demnify the company from claims that might 
be made by any other persons. The question 
wae as to the stamp duty payable on the instru¬ 
ment. Held that the instrument dealt with 
distinct matters, i.e., with agreements with 
several persons with regard to their separate 
property* Ii did not coot^io distiDct mftttBtB 
with aoy 006 laodholdef. The iostromeot was 
chargeable with Che aggregate amount of the 
duties with which separate instruments relating 
to the same matters would be chargeable. Tbe 
proper stamp to be affixed io such a case was 
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aa eigbt>annas stamp oe as many auoh stamps 
as there were separate landholders who were 
made parties to the agreement. REFERENCE 

UNDER Stamp act, s. 57. 24 M. 176, F B. 

(33'C)—S. 5 —See No. 115, infra. 

(34) —Ss- 6, 6, 36, sch. I, arts. 5 and 43— 
Bought and sold notes—Agreement to refer to 
arbitration —Stamp dutt/ — Document net duly 
stamped —-Idmission by arbitrators—£ feet — 
Arbitration by Bengal Chamber of Commerce — 
Arbitralion Rules VI [gt and (o). X —Scopf.— 
The contract in this case was comprised io 
bought and sold notes, each signed by the 
brokers and stamped under art. 43 o( the 
Stamp Act with a stamp of 2 annas. This 
contract contained a number of conditions one 
of which constituted the submission to arbitra¬ 
tion, Held that tbe agreement to refer any 
dispute whatever arising out of the contract to 
arbitration is a part of the contract itself, and 
not a ' distinct matter ' within the meaning of 
s, 5 of tbe Stamp Act, and that tbe documents 
together making the contract were not charge¬ 
able with duty otherwise than as broker's notes 
under art. 43 of that Act. (15 M. 150. P. ; 13 
C.W.N. 63, 13 C.W.N. 297 = 36 C. 338. Diss.; 
10 B. 32, R.) If documents, which were not duly 
stamped, were admitted and acted upon by tbe 
arbitrators, s. 36 of the Stamp Act would 
prevent such admission from being called in 
question at any stage of the same proceeding, 
except under s. 61 of tbe Act, and an application 
to file tbe award of the arbitrators would be a 
part of the ‘sameproceeding.' Grammatically 
speaking, Rule VI of the arbitration rules of 
the Bengal Chamber of Commerce requires tbe 
Registrar, upon the receipt of the applica- 
tion of either party, to proceed to consti¬ 
tute a Court consisting of 2 or more arbitra¬ 
tors, and also, in tbe case of need, an umpire 
to adjudicate on tbe dispute. But, having 
regard to Rule VI (>4) and VI (o)« tbe 
omission Co so nominate an umpire would not 
be a ground for setting aside or varying the 
award. Tbe Court will be averse to setting 
aside or proDouncing as illegal the proceedings 
of a Tribunal selected by tbe parties themselves. 
It certainly should not do so on toohnical 
grounds. The fact that the names of tbe arbitra¬ 
tors were not disclosed to the parties is a state 
of things contemplated by Rule Xof tbe arbi¬ 
tration rules and can be no objection to tbe 
award. Rule VI (g) does not provide that par¬ 
ties may, with tbe express permission of tbe 
arbitrators, appear before them ; but the con¬ 
verse, namely, that, they, shall not, without 
the express permission of the arbitratnrs, be 
entitled to appear. Tbe arbitrators may, if 
they please, invite or permit tbe parties to 
appear, but the invitation or permission mast 
come from them ; tbe parties are not entitled to 
appear or even to ask for such permission. 

THE Bombay company, Ltd. v. the na¬ 
tional Jute Mills Co., Ltd., 39 C. 669 = 16 
Ind.Cas. 183. 

(35) —Ss. 5. 12, 13. 14 (=5famp Act, 1879, 
ss. 7,13,14. l5)-Confrac< ^principal and surety. 
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whether single stamp paper sufficient—Docu¬ 
ment begun o»i reverse of impressed stamp — 
Validity.—k contract of the principal was 
written first and signed by him on a stamp 
paper; then commenced tbe contract of the 
surety on tbe same stamp paper and signed by 
him. Held that tbe two together constituted 
but one instrument and were liable to a single- 
stamp duty notwithstanding tbe apparent 
separation of tbe clauses respectively relat¬ 
ing to tbe principal’s contract and that 
of tbe surety; the contract o' the surety 
being incidental and accessory to that of the 
principal and in respect of one and the same 
sum or consideration—the leading object or 
character of the document being the securing of 
that sum [R.. 13 C.W.N. 815 = 1 Ind. Cas. 
670, 15 P.R. 1910=16P.W.R. 1910 = 4 P.L.R. 
1910.] A document begun on the reverse oC 
an impressed stamp does not fall within the 
prohibitory words of ss. 12, 13, 14 of tbe Act. 
It is not necessary that the document should 
commence on any particular side of a stamp- 
paper, tbo only thing prohibited by tbe sections 
being tbe writing of the document in such a 
manner as to deface tbe stamp or to render a 
second use of the stamp possible. DOWLAT- 
RAM HAR.II v. Vitho Radho.ti, 3 B. 188, 
F.B. (R.. 13 A. 66.] 

(36) —Ss. 5, 35, and sch. I, art. 5 (a) — 
Agreement by viltagers to supply fish in con- 
sideration of payment of advance—Whether one 
oontract for sale of goods—Unity of consideration 
— Agreement relating to dtsftncf matters—Ad¬ 
mission of document-Penalty.—Siome villagers 
entered into an agreement to supply fish in 
consideration of an advance paid. Tbe ques¬ 
tions for determination were •.—(!) whether tbe 
agreement was one relating to sale of gnods- 
exclusively ; (2) whether there was unity of oon- 
sideration ; and (3) whether tbe document could 
be admitted in evidence. Held, (1) that tbe 
agreement was not one relating to the sale of 
goods exclusively, so as to bring it witbln sob. I. 
art. 5, Ex. (a) of Act II of 1899; nor (2) was 
it one oomprUing or relating to distinct matters 
within the meaning of s. 5 of Aet II of 1899 ; 
and (3) that the Court has jurisdiction to admit 
the document on payment of duty and penalty 
as provided in s. 35 of Act It of 1899. MARIA 
JACOB Rodrigues v. peter Pbrnandu. 8 
M.LT. 135, F.B. = 19 M L J. 35=2 Ind. Cas. 
481. 

(37) —Ss. 5, 57—Mining lease— Agreement 
relating to several iands belonging to different 
owners—Document how chargeable, — An agree¬ 
ment was entered into for the purpose of miniog 
operations between a company and the owners 
of several pieces of land. A single agreement 
was drawn up and the intention was to have it 
executed by the several land owners, 8*®“ 
severally interested in the piece of land men¬ 
tioned against his name in tbe sohedul® 
annexed thereto. Held that the instrumen 
was chargeable with the aggregate amount o 
the duties with which separate instrunfleo* 
relating to the same matters would be 

able. For, agreements with two or mote ryow- 
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not jointly interested in the same land for the 
purchase or lease of their lands, were distinct 
agreements which might give rise to different 
rights of action by or against the several ryots. 
In the present instance, the instrument dealt 
with several distinct matters, i e., with agree* 
meots with several persons with regard to their 
separate property. In rc BODY NAIKAN AND 
BEST AND C O.. 10 H.L J.^878. F.B. 

».* (38)—S. 5 arjdj.scf*. I. art- 35—Lease con¬ 
curred to by persons other than lessor, if multi¬ 
farious document. —B. to whom A bad agreed for 
a certain price to transfer the mining rights in 
a certain property for a priod of 999 years, sub* 
ject to the payment of certain rents and royal¬ 
ties, agreed to transfer those rights to C, subject 
to the same conditions as to rents and royalties, 
but for an increased price. To carry this last 
agreement into effect, a lease was executed, but 
coocurreoce of A amongst others was obtained 
to it: //efd, that the instrument was a single 
lease and liable to stamp duty as such. It was 
not a multifarious document within the mean¬ 
ing of s. 5 of the Stamp Act embodying two 
leases. The concurrence, which it was thought 
proper to obtain of several persons .other than 
the lessor, did not alter the character of the 
lease or the nature of the transaction. In the 
matter of PARA8EA COLLIERIES, LD. 14C.W. 
N. 881 lod. Ca». 762 = 37 C. 629. 

(39) — S. 5, arts. 40 (6), 67 (b)—Deed of mort¬ 
gage executed by mortgagor, mortgagee and surt ly 
—h'fomp duly payable — Test to ascertain proper 
duly. — Held, that an instrument of mortgage 
seonring the re-payment of a loan of Rs. 2,000, 
under which both the mortgagor and surety 
jointly and severally undertake liability in 
respect of the loan, and under which it would 
be competent to the creditor to claim the money 
from either the mortgagor or the surety, is 
correctly stamped, if it bears a ten-rupees stamp 
aea mortgage-deed, within the meaning of art. 
40 l6) and 3. 6 of the Act, and need not bear in 
addition a five-rupee stamp as also falling under 
art. 67 (6). I6 B. 188, P.B., Ref.; 10 B. 47. D.) 
Ihe teet under the Btsmp Act is not whether 
the instrument embodies distinct contracts, 
but whether it comprises distinct matters. 
In re Stamp duty liable on a certain 

DEED EXECUTED BY M. GHULAM HAIDAR 
AND ABDUL LATIFF IN FAVOUR OP THE 

PUNJAB Banking co., Ltd.,* Pbbhawar. 

18 P.R.1910, F.B.--16 P.W.R. 1910=4P L R. 
1910«6 Ind. Oaa 812. (102P.R. 1896. F.) 

(40) —8. 6—See No. 84, supra, and No. 116, 
infra. 

(41) —8, 7—See No. 19, supra, 

(49)—S. 9, el. 16—Final ordereffecting parti¬ 
tion'-Chargeable with stamp duty--As ininstru¬ 
ment of partition—Order — Chargeable—Only if 
final — Finalorder—To bepassea—After share of 
each is ascertained—Final order—Analogy- 
Order tifider e. 366, Civ. Pro. Code,—Where 
the daoree ^eote an actual partition of the pro¬ 
perty among the parties and ia therefore the 
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final order in the suit effecting partition, it is 
chargeable with duty as an instrument of 
partition. To make an order chargeable under 
the section (Stamp Act, 1899, s. 9. cl. 15) it 
must effect an actual division. A final order 
allotting specified property to each co-sharer 
should be passed only after tbe Court has 
determined the share of each (39 C. 483, i^.). 
Further proceedings on such a final order will 
merely lie for delivery of possession. Such a 
final order is analogous to tbe one passed by 
the Collector under s. 265 of tbe old Civ. Pro. 
Code. Thiruvkngadathan Aiya V. Man- 
GAYYA, 2 M W N. 1911. 316. 

(43) —S. 9, cl 16— Final order, meaning of— 
Final decree or order in execution. —" Final 
order ” in s. 9, cl. 15 of tbe Stamp Act. cannot 
be read to mean final decree. It applies to 
some order of tbe Civil Court passed in execu¬ 
tion. SESHACRALAM PlLLAI V. ALWAR 
Chetty, 2 M.W.N. 1911.515. 

(44) —S. 12- Stamp—Promissory vote — Sfarnp 
not cancelled—Evidence of consideration for 
debt aliunde ndmisstbfe.—Plaintiff sued for tbo 
recovery of a loan secured by a promissory note. 
Wben the promissory note was produced in 
Court, it was found that tbo stamp on it bad 
not been cancelled, and it was therefore treated 
aa an unstamped document and tbe Court 
refused to allow other evidence to be given of 
tbe debt. Held, that tbe evidence of tbe debt 
was admissible aliunde. When a cause of 
action for money ia once complete in itself, 
whether for goods sold or money lent or for any 
other claim, and tbe debtor then gives a bill or 
note to tbe creditor for payment cf tbe money 
at a future time, the creditor, if the bill or 
note is not paid at maturity, may, always as a 
rule, sue for tbe original consideration, provided 
that be has not endorsed or lost or parted with 
the bill or note under such circumstances as to . 
make the debtor liable upon it to some third 
person. Banarsi Prasad v. Fazal AHmed. 
A.W.N. (1906). 9 = 3 A.L J. 25 = 28 A. 268. (7 
C. 256, F.). 

(45) —S. 12— Stamp—Mode of eanceUnlion of 
adhesive stamp, —A person who cancels an 
adhesive stamp affixed to a document does so 
sufficiently if ho writes his name across it. It 
is not necessary that be should also date the 
stamp. KIBPA RAM v. BaRU MaL, A.W.N. 
1906. 98 = 3 A.L J. 326 

(46) — S. i9 —Adhesive stamp, cancella¬ 
tion of — Adhesive stamp, fines drawn on,effeet of 
- Burden of proof of consideratton. —Where tbe 
stamp on a pro-note or a receipt was cancelled 
by having lines drawn across it in different 
directions, eaob line extending more or leas 
beyond tbe edges of the stamp on to the paper 
on wbiob tbe document was written, held, 
that the adhesive stamps on tbe dooumeot in 
question bad been cancelled in a sufficiently 
•fleotual manner. Tbe question whether the 
requirements of law about the cancellation of 
stamp had or had not bsen sufficiently com¬ 
plied with was to be determined upon the exa¬ 
mination of the dooument oonoernsd in each 
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particular case. (108 P.R. 1906| Appr.) Held 
further, that, when a document is admitted 
in evidence, and its executioa either admitted 
by the defendant or proved against him and 
the receipt of consideration acknowledged 
therein, the burden would lie upon the defen¬ 
dant to prove the want of consideration. 
JIOHAWMAD AMIR MIRZA BEG v. BABU 
KEDAR NATH. 19 O.C. 58*15 Ind. Cas. 202. 

(47) —S. 12 (3)—Acf I of 1879, s. 11—Stamp 
—Cancellation — Receipt stamp. — The mere 
drawing of two parallel lines over a receipt 
stamp, affixed to an instrument, does not 
amount toils cancellation either under s. 11 
of the Stamp Act of 1879, or s. 12 (3) of the 
Stamp Act of 1899. ViRABHADRAPA v. BHI- 
MAJI, 6 Boro L.R. 436 = 28 B 432. 

(48) —S. 12—See Nos. 29, 35, supra. 

(49) —Ss. 12, 35-Hundi—Sfamps not pro* 
perly cancelled—Inadmissibility in evidence — 
Proof of debt aliunde.-Where the stamps on a 
hundi were not proper !y cancelled as required by 
5. 12 of the Stamp Act. Held, that me hunai 
is not admissible in evidence. <28 B. 432, R.) 
Whore the plaint is drawn in sufficiently wide 
terms, and though it is possible that there may 
be some defence on the merits, the lower Court 
ought nob to refuse to take evidence, apart 
from the hundi, as to the existence of tbedebt* 

People's bank of India, Limited v. 
ABDUL KARIM, 18 P.R. 1912 = 6S P.W.R. 
1912*15 P.L R 1912 = 14 Ind. Cas. 512. (28 

B. 432. 66 P.U. 1906, 26 A. 178, 28 A. 298, 

R.) 

(60)—Ss. 12. 35, 36—Cm. Pro. Code {Act 
XIV 0 ( 1982). s bG2—Civ. Pro. Code (Act V of 
1908), 0. XLI, rule‘23-‘Remand-Appeal against 
Order of —Hundi—Stamp not cancelled— Docu¬ 
ment indexed but not admitted in ev dence .— 
Where, in asuit filed in August, 1908, a remand 
was made under s 562 of the old Civ. Pro. 
Code. Held, that the course of appeal was 
regulated by the old Code and not by the new 
Code. (12 P.R. 1900 = P.L.R. 1900. 63. P.) 
Where a document has been marked as an 
exhibit without any note on it to the efiect 
that it has been admitted in evidence, and 
there is nothing to show that its treatment as 
evidence in the case was otherwise than tenta¬ 
tive. Held, that objection could be raised as to 
its admissibility at any later stage of the suit, 
on the ground that it was not properly stamped. 
(12 M.L.J. 351, D.) A hundi, the stamp on 
which was not cancelled at the time of its exe¬ 
cution, is not admissible in evidence. SUNDAR 
DAS V. The Peoples Bank op India, Ltd., 
RAWALPINDI BRANCH. 169 P.L.R. 1912 = 272 
P.W.R. 1912 = 16 Ind. Cas. 834. 

(51)—6’s. 12, 35. 36, 61—Promissory note 
bearing uncancelled stamp. —A promissory note 
bearing a stamp not cancelled as required 
by law is inadmissible in evidence under 
s. 35 of the Indian Stamp Aob. A Court 
which gives a decree on such a document 
acts contrary to law. (14 B. 102, 18 B. 
369. P'-) Reading ss. 35, 36 and 61 together 
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it appears that s. 36 applies to instruments 
which may be admitted in evidence under the 
provisos to 9. 35, and to instruments which a 
Court bolds to be not liable to duty, but the 
absolute provisions of the main part of s. 35 are 
not affected by s. 36, and if a Court admits and 
acts on an unstamped document which cannot 
under anyoircumstanoes be admitted and acted 
upon, 8. 36 does not prevent a superior Court 
from dealing with the illegality. MAUNO BA 
Kywan V. Ma Kye Kyee. 2 L.B R. 103. 
[Disj., U.B.R. 1909, Stamp, 3.] 

(52) —Ss. 12 (3), 36, 61—Drawing two lines 
across the face of an adhesive stamp—Effect- 
Appellate Court'spower to qitestionadmissibility 
of doctiment admitted by Court of first instance. 
—It seems that the drawing of two lines across 
the face of an adhesive stamp on a document 
amounts to such cancellation as is required by 
8. 12 (3) of the Indian Stamp Act. (28 6, 432, 
6 Bom.L.R. 436, doubted). Where a document, 
on which a suit is brought, is filed with the 
plaint, and is admitted in evidence in the first 
Court without demur or objection, held, that 
objection to its inadmissibility cannot, under 
the circumstances of the case, be raised in the 
appellate Court. (139 P. R. 1890, 2 P.R. 1891, 
24 B. 360, R.) No order with regard to the 
stamp having been made in this case by the 
Court of first instance, s. 61 of the Act is in¬ 
applicable. PiRAN DiTTA V. MANGAL SlNGH, 

108 P.R. 1908 = 207 P.W.R. 1908 

(53) —S. 13—See No. 35 ,su/)ra. 

(54) —S. 14—See No. 35, supra. 

(54)— S. n-Stamped—Duly stamped-Post‘ 
dated cheque ,—The term “stamped” in a. 17 of 
the Indian Stamp Act (II of 1899) means stamp¬ 
ed not only with a stamp of tha amount re¬ 
quired bv law but also in the manner prescribed 
bv law. ' MOTILAL V. JAGMOHANDAS, 6 Bom. 

L.R. 699. 

(65)—S. 17—Reg. XVIII0/1827, ss. 18, 14— 
Post stamped bond — Represitilaliies of gtanlor of 
bond — Th\rd parties — Practice—Mofussil Judge 
—Rulings of High Court.-A bond stamped 
after the grantor’s death is valid against bis 
heir. Tbe personal represeotatives or other 
persons claiming as kindred of one 
grantor occupy, for the purposes of Reg. 
of 1827, the same position which the deceased 
would have occupied had he been alive. It is 
not correct to say that such representative or 
kindred of the deceased is a third parly withio 
the meaning of the Regulation. According to 
English law, the executors or administraborsof 
• a deceased person are implied in himself* ana 
so far at least as regards the enaotment m 
Reg. XVIII of 1927, the same 
to personal representatives of a deceased I^nd 
or Muhammadan. [F#, 5 B.H.O.A.O, 

When there has been a uniform series of deci¬ 
sions by the higher appeal Oourt 
over a number of years, great injury a 

will arise if the Ooacta in the mofosail do 
hold themselves bound by these deoisicuB, 
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although it is of course competent to any 
mofussil Judge who may dissent from the 
established ruling, to record when he deems it 
DMessary, the reasons, which lead him to 
dissent, but leaving it to the higher appellate 
Court to reconsider its former rulings. It is 
not proper on the part of the mufiusil Judge 
to depart from the precedents of the higher 
Court, of his own accord. RAOBia v. DHRMA 
JhaTU, 1 B.H C. 82. 

(66) —8. 17—See No. 29 supra. 

(67) —S, 22—See No. 20, supra. 

(58) —S. 23 —Promissory note—Acknowledge 
ment containing a promise to pay on demand — 
Stamp .acknowledgment containiog an 
express promise to pay the principal with in¬ 
terest on demand, amounts to a promissory 
note and should be stamped as such, MaTHUR- 
BHAIV. DaLPAT, 3 Boro. L.R. 839. 

(59) —S. 23— Bond —Principal — Interest — 
Stamp duty.—-A bond secured an amount of 
Bs. 10 as principal money : and as regards in¬ 
terest the bond provided that “interest on this 
eum amounts to Re. 2.8-0.'’ Held that the 
bond should be stamped as for Rs. 10 (ten) 
only ; and that the provision about interest 
should be left out of coosideratiou for the pur¬ 
poses of Indian Stamp Act, 1899. VlTHU V. 
Nathu, 3 Bom. L.R. j33. 

(59-a)—8. 23-Sec Nos. 112, 113, 121, infra. 

(60j—S. 24 — Mortgage — Sale — Sfanzp.— 
Where a mortgaged property is sold to the 
mortgagee along with other property not 
mortgaged, the stamp on tbo deed of sale need 
not cover the mortgaged property. REFBR- 
BNCE UNDER Stamp ACT. n OF 1899 4 Bom. 
L.R. 430. 

(61) —5. 24 — Explanation—Proviso — Mart' 
pa^cc.—The benefit provided by proviso to ex¬ 
planation to 8. 24 enures also for the benefit of 
the assignee of a mortgagee. Reference 
UNDER Stamp act, 6 Bom. L.R. 523. 

(62) —-S. Mortgage deed—Exemption frovi 

duty, when allowable —Sfafute imposinr; burden, 
constructi^ of, in whose favour—Exemption, 
eonstruetton of, in whose favour .—The proviso 
to 8. 24 of the Indian Stamp Act (II of 1899) 
oontemplatee that, toentitle the mortgagor to a 
deduction thereunder, the property transferred 
should be identical with that mortgaged and 
should not merely form a portion thereof. An 
enactment impoeing a burden requites a strict 
construction in favour of the subject, but an 
exemption must be strictly construed in favour 
of the State. InreNlRABA, In re Luxman 
AMD Oanpat, 29 B. 203^6 Bom.L.R. 844. 

(68)—8. 24,'has no oonneotion with qnestion 
of liability to registration—See BALE—Gene- 
BAL, 3 N.L.R. 72. 

{68-a)—8. 24—See No. 121, infra. 

(61)—Se. 24. 25— Art. 63—Safe of leasehold 
ffoperty—Rent reserved not liable to ad valorem 
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duty—Stamp duty leviable only on the actual 
consideration money. —Where a leasehold pro¬ 
perty demised to the original lessee for a term 
of 999 years at the yearly rent of Re. 39-11-0 
was assigned to the trustees of a charity for a 
sum of Rs. 1,02,000, the trustees undertaking to 
pay the rent reserved by tbe lease, held that the 
ad valorem doty was payable ocly on the money 
consideration actually meoUooed in the cou- 
veyance, i-e., tbe amount of tbe purchase- 
monev. Znre STAMP ACT, 2 Bom. L R. 401 
= 24 B. 297. 

(65) —S. 25—See No. 64, supra, 

(66) —S. 26, scfi. I, arts. 67 (6) and 62 (c) — 
Siatnp duty payable—Security for due fulfilment 
of duties as Cashier. —An instrument was exe¬ 
cuted between a firm M, a person R, and 
another firm M L. and its provisions fell under 
two beads: Those under the first related to 
tbe transfer to M L by (I of a mortgage 
executed by R to an assistant of the firm M 
and by bim formally assigned to M ; and the 
provisions of the other pvrt related to tbe 
accountability to tbe firm M L of R (wbo was 
tbe Cashier of M.L) in respect of the firm’s 
funds coming tohis bands as their Cashier, and 
constituted a mortgage deed executed as secu¬ 
rity for tbe due fulfilment of his duties as Cashier 
and as security for the repayment of any sum 
be might be found liable for as Cashier, to an 
extent not exceeding Rs. G.OOO. //efd that the 
first part of tbe instrument whs only the transfer 
of a mortgage, and as such liable to a fixed 
stamp duty under art. 62. cl. <c) of sch. I of 
tbe Indian Stamp Act, and that tbe stamp duty 
payable as to tbe second part was also a fixed 
duty (art. 57, cl. ib) of sch. I) and that s. 26 
of tbe Act bad no application to the case. 
Held also, that though there was in the 
instrument a promise on tbe part of R to pay 
M.L. tbe amount payable by him under the 
original mortgage, as tbe sustenance of no 
part of tbe claim the firm involved giving 
effect to the promise, the claim must bo held 
to be unaffected thereby, even if the promise 
could have been treated as one requiring tbo 
payment of an ad valorem duty. MCDOWELL 
AND CO, v. Raoava Chetty, 27 M. 71. 

(67) — 8s. 31, 3-2, 51—Adjudication by Collec¬ 
tor as to duty chargeable on instrument, no 
"case."—A determination by the Collector, 
under tbe powers conferred on bim 'by s. 31 of 
the Stamp Act, of the stamp duty with which 
an instrument is chargeable, when it has been 
duly endorsed on tbe instrument, is final in 
respect of tbe instrument under s. 32 of tbe 
Acs: it is not a “ case ” which can be referred 
by tbo Revenue authorities to tbe High Court 
under B. 57 of the Act. The word “case’’as 
used in s. 57 means a matter which bas to bo 
disposed of by the Revenue authorities conform¬ 
ably to the judgment of the High Court on the 
case referred te it for opinion by the Revenue 
aathoritiee. Reference UNDER STAMP Act. 
8.67,2911.781. [R., 25 M. 752, F.B.] 

(68) —B. 82—Sm No. 67, supra. 
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(69) —Ss. 32, 37. 57 and t. 16 of the rules 
under the Act—Instrument chargeable with duly 
of one anna—Four quarter-anna stamps affixed 

— Whether “ unstamped ” or "not duly stamped" 
—“ Stamp of sufficient amount but of improper 
description" under r. 16 — Validation by Collector 
—Civil Court's power to revise-^ Validation 
»ending appeal against order rejecting insfrtt- 
vient — Effect—^Ground for interference in appeal 

— Court's duty on finding instrument not 
duly stamped—Proper coMrse. — Wheo the 
duty payable oa an inslrumant is one anna, 
and one anna haa been paid to the Govern¬ 
ment by the purchase of 4 quarter-anna 
Government stamps of that amount, though 
uot of the description, which under the Act and 
rules shcTuld be used for the instrument in 
question, then the instrument " bears a stamp 
of sufficient amount but of improper desorip- 
tioD.” within the meaning of r. 16 of rules 
under the Stamp Act, and should not be classed 
as unstamped, though the stamp used, instead 
of being a wrong description of “ revenue 
stamp ” (a term not used in the Stamp Act), 
happens to be a stamp of some other depart¬ 
ment of the same Government, whether judioi- 
at, postal, forest or telegraph, and such instru¬ 
ment can be validated by the Collector (23 A. 
213, F.B.. Dies). Except upon a reference 
under s. 57 of the Stamp Act, 1899, by the 
Chief Controlling Revenue Authority, a Civil 
Court has no power to review the correctness 
of a Collector’s certificate. S. 32 of the Act 
makes the Collector’s cetficate final as to the 
admissibility in evidence of a document, so far 
as its admissibility depends on its being duly 
stamped. The effect of the Collector's certifi¬ 
cate under ss. 32 and 37 of the Act is that the 
promissory note in question which originally 
bore 4 quarter-anna stamps and which was 
validated, by the Collector pending appeal 
against a judgment which rejected the docu¬ 
ment as unstamped, must be deemed to have 
been duly stamped from the date of its execu¬ 
tion. Where a promissory note ss the one in 
-question was rejected as unstamped, but is now 
to be deemed to have been duly stamped as 
from the date of its execution, the order of the 
lower Court, though it might have been right 
when it was passed, is now shown to have 
been wrong, and is therefore a good ground of 
appeal against its decision. Where a Court 
finds that an instrument was not “ duly stamp¬ 
ed" and that it conld be validated under r. 16, 
the proper course for the Court would be to 
give the party a reasonable opporiunity of 
moving the Collector and getting the instru¬ 
ment validated. A lower Court’s omission to 
give such opportunity is a good ground of 
appeal. TUKARAM v. SONAJI, 7 N-L.R. 26. 

( 70 ) —S. Qb—Unstamped promissory note, 
inadmis&ibififp of, in evidence—Suit whether 
maintainable on the verbal agreement embodied 
in the note—Admission of execution of a deed is 
not the same as admission of a liability there¬ 
under,—PlaintiQ sued to recover money from 
the defendant, alleging that defendant had exe¬ 
cuted a pro-note in bis favour on account of 
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rent due, and that, as the said pro-note was 
not properly stamped, he claimed the same as 
a debt due under a prior book account. The 
suit, as based on such account, was admittedly 
barred by limitation at the date of its insti¬ 
tution. It was contended on appeal that the 
suit was maintainable on two other grounds. 

(1) When the pro-note was executed, the 
defendant bad agreed verbally to pay the 
amount in question on a certain date and that 
limitation, therefore, began to run from that 
date. (2) Plaintiff could rely upon defendant’s 
admission of the execution of the pro-note, leav¬ 
ing it to him to prove the repayment of the 
amount. Held (1) as the oral agreement was. 
on the same day, embodied in a written agree¬ 
ment (pro-note), the pro-note alone can supply 
the evidence of the agreement and (24 B. 360 
F \ 20 P.R. 1883, ii.) the latter cannot be 
proved aliunde (s. 91. Evidence Act); (2) the 
admission as to the execution of the deed could 
not be relied on, in respect of the liability 
thereunder. Under these circumstances, grant¬ 
ing plaintiff a decree would be ' acting upon ’ 
and giving effect to the pro-note, a document, 
which under s. 35 of the Stamp Act, could not 
be admitted and acted upon by a Court for any 
purpose. Ganqa Ram v. amir Chand, 66 
P.R. 1906-73 P.L.R. 1907. 18 B. 369, 21 B. 
201 F.B. F.) 

(71)—S. 35—Duly stamped.—The expression 
“duly stamped ’’ in s. 35 of the Act refers to 
the time when the document is tendered in 
evidence. MOTILAL v. JAQMOHANDAS, 6 BOIU. 
L.R. 699. 


(72) —S. 35—Evidence—Account signed but 

unstamped —Admissibility as odmission.—An 
account signed by the party but not duly 
stamped showing the balance up to date, and 
containing a promise to pay interest upon the 
consolidated balanoe, cannot be received as 
evidence in support of a claim to interest OD 
that balance, but. as a samadaskat, or simpls 
admission of the balance then due, it is receiv¬ 
able although not stamped. DHONDU JAOAN- 
NATH v. Narayan Ramguandba, 1 B.H.C.R. 
47. [R., 22 B. 513, 25 B. 616«3 Bom. L.R. 

213.] 

(73) —S. 35 —Unstamped instrument tw( ad¬ 

missible for any purpose—Secondary evident- 
—An instrument, which is chargeable with 
stamp duty and is not so stamped, is, unlike an 
invalid instrument which is receivable for 
collateral purposes, not admissible for any pur¬ 
pose whatsoever,save in Criminal Cases. Secon¬ 
dary evidence of its execution of contents is not 
receivable, even if it be merely for the purpose 
of showing the nature of possession transferred 
by such instrument. ThaJI BEEBI v. TIBU* 
MALiAPPA, 17 M.L.J. 308 = 30 M. 388. [F,7 

Ind. Gas. 320-] 


(74)—S. 36—Suif on on unstamped pro-noU 
Idmission of liability by defendant 
whether valid.—In a suit based on an unstop* 
d promissory note and not on^ the origin 
onsideration which gave rise to it, no deore 
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should be (lassed even where the defendant 
admits liability. KODALI MATHAYA v. TAN- 
OOPPALA Bamaya, 7 lad. Gas. 320. =8 HX. 
T. 151. (18 B. 369, 30 M 386. 17 M.L J. 308, 
F\ 29 M. Ill, 15 M.L.J. 484. D.) 

(7S)'“8. 35—Sec Noa. 36, 49, 50, 51, supra 
and No. 115, infra. 

(76l—Ss. 35, 36—Sec Civ. Pbo. Code, 1908 
0 XIII, tr. I (2), 3 and 6. 12 M.L.J. 351. 

(77) —Ss. 35, 36, 6l—Instrument not duly 
stamped, if admitted into evidence^Admissioii 
not to be questioned—Duty of appellate Court 
when admitud by first Court—Arrears of rent, 
transfer of ’Interest, whether passes to transferee 
—Abwab—selami. and teherir.—S. 61 of the 
Stamp Act is framed for fiscal purposes, that ia 
to say, for the proteotion of the Goveromeat 
revenue, aud it does oot afiect the provisions of 
s. 36, which distinctly provides that, when an 
ioBtrameot has been admitted in evidence, 
such admission shall not be called in question 
at any subsequent stage of the suit. There¬ 
fore, where a document not duly stamped has 
been admitted into evidence by the first Court, 
the appellate Court should regard is as admis¬ 
sible in evidence, and at the same time declare 
that an oTtca duty ought to be paid and that 
that duty and the penalty should be leviable 
from the person who filed the document, and 
that that sum might be recovered by the 
Collector. Where certain arrears of rent are 
transferred, the interest on them, being a legal 
incident, also passes to the transferee. A land¬ 
lord is not entitled to recover suoh sums as 
selami wasil baki selami and teherir which are 
a6u»a6s. SYED Basibuo-D 1N AHMED v. 
Kalika Prosad Singh, 7 Ind. Gas. 882. (15 
C. 820, 17 0. 726, Bel.) 

(78) —<S's. 36, 38, 40, Stamp—Reference 

to Chief Court, when may be made —Powers of 
Court as to document not put sn evidence—Ad¬ 
judication by Collector binding o» Courts—The 
tefetenoe under s. 60 of the Act can only be 
made under the circumstaooes specified in it. 
The Judge must feel doubt as to the amount of 
duty to bo paid io respeot of any iostrumdot 
under provUo (a) to s. 35. 8. 60 does not deal 
With a case, wh6ve roldtence has been mido to 
a Oolleotoi and his adjudication obtained.— 
Where a suit is dismissed without being called 
to hearing, no teferenoe can be made as to a 
document produced in Court by the pUintifi 
with his plaint. A Oouti has no power to 
overhaul an aoooant-book, produced in a ease, 
lor the purpose of putting in evidence an entry 
contained in it aod take action under the 
Stamp Aot in regard to entries not pat in evi¬ 
dence. A Court aots without jurisdiction io 
calling upon a party to produce his acoount- 
book in Court and to impoand the same, when 
there is no oase before the Ooort, Under s. 40 
(a) of the Stamp Aot, the adjodioation of the 
CoUeotoc as to the amoont of dnty chargeable 
on an instrament is final and cannot be qaes* 
ttonad by Ooarts. The Chief Court declined to 
Ontcrtain tba nferenoe, submitted by the 
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District JudgCi as inide io coutraveDtion of 
tbd provision of s. 60 of the Stamp Act. HUS* 
sammatJai Devi v. Gokal Chand, 131 
P.L R. 1906. F. B. 

(79)—Ss, 35 (6) and 42— Stamp—Penalty ^ 
Unstamped receipt,—In applying proviso (6) of 
s. 35 of Act II of 1899. the Court should not 
levy the duty of one aona as well as the penalty 
of one rupee. And when a receipt is admitted 
in evidence under the proviso above referred to^ 
it is not necessary that the receipt should been* 
dorsed in the manner provided for io s. 42* 

Reference under S. 57 of act ii of 1899, 
24 A. 374, F B.«A.W.N 1902, 72. 

(80^—S. 36—/nsfru*?;^n^ insufficiently stamp* 
ed — Admissibility of instrument when not to be 
questioned ^Acknowledgment evidencing a fresh 
coniract, — Beld, that an iustrument once accep¬ 
ted, rightly or wrongly, in evidence cannot, by 
reason of the special provisions of s. 36 of the 
Stamp Act, be challenged on account of defi¬ 
ciency of stamp duty. Where an acknowledge 
ment contained the words and shall be paid/* 
held, that these words evidence a fresh contract 
furnisbing an independent cause of action, 
HUUAYUN V. WaJID ALI, II 0,C. 152. (3 O.C. 
196, Da 

(81)—6'. 36—Admitted in evidence—Document 
ob/ected to for want of stamp—Question regard¬ 
ing admissibility reduced to issue—Issue deter* 
mined at the final decision of the suit — 
Document in the meanwhile allowed to be 
exhibited—Mistake of Court—Court to correct 
its own mistakes suo motu.—In the course 
of a suit, a document was tendered io evi¬ 
dence; but its admissibility was objected to. 
An issue was accordingly raised to try the 
question. The Court postponed its decision 
until the delivery of the judgment on the 
whole case, and after evidence recorded on 
all the issues, including the iscue as to the ad¬ 
missibility of the document. In the meantimei 
the document was exhibited as part of the evi¬ 
dence. In delivering ite final judgment, the 
Court held that the document was inadmissible 
in evidence. On appeal, the lower appellate 
Court held that, though the document was in¬ 
admissible for want of stamp, yet, as it was as 
a matter of fac; let in and exhibited as a piece 
of evidence by the Court at the trial, its admis* 
sibility could not be objected to at any subse¬ 
quent stage of the case. Held, (1) that the 
document should be excluded from the evidence 
(2) that the party was not bound to ask the 
Court to correct the mistake* The Court ought 
to have corrected it suo molu, because the mis¬ 
take was that of the Court, and the party had 
nothing to do with it and he had done ail he 
coold to get the doenment excluded. The 
expression ** admitted in evidence in s, 86 of 
the Stamp Aot, 1899| meana the act of letting 
the document in ae part of the evidence ; but it 
moat be letting in aa a result of judicial deter¬ 
mination of the question whether it can be ad* 
mitted in eridenoe or not for want of stamp* 
Id other words, the Ooart admitting it must 
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have applied its mind consciously to the 
question whether the document is admissible or 
not. CHUNILAL TULSIRAM V. MULABAI, 12 
Boro L.R. 466 = 6 Ind. Cas. 903. 

(82) —.S- 36—.S'rnm^) cn pro-note not duly can- 
celUd—Pro-note admitted in evidence in ex- 
parte trial-Ex parle judgment set aside—Ad¬ 
missibility in evidence —S. 36, Stamp Act, 
reallv lays down a rule preventing only the 
exclufcion ol what already is in evidence 
in the proceedings. But if certain proceedings 
terminated and other proceedings re-ccmmence 
where the document would not be regarded as 
being in evidence already, the section has no 
application. A suit was at first tried ex jmrte, 
at which a pro-note wi‘ h a stamp not duly can¬ 
celled was admitted in evidence. The ex 2 >arte 
judgment was subsequently set aside and pro¬ 
ceedings were commcncod denovo. fletd that 
its admissibility could be called in question 
again, after the ex jiarle proceedings were set 
aside. It is not possible to lay down any general 
rule as to what mode of cancellation would be 
effective. SOLAMALAI HUDALIAB v. VADA- 
MALAi MUTHIRAN. 12 M.L.T. 122*23 M L.J. 
273 = 16 lod. Gas. 96. 

(83) -S. Ze-Reg. X o/ 1829. s. 3 and 
sch. A art. 20—.Idniissibtlifv evidence of 
copy of a sulebamah of 1867 the only evidence 
of a morigoge—Copy bearing stamp of Re- 1— 
Presumption regarding stamp on Original- 
Document admitted in evidence—Admissibility 
not to be questioned on the ground of its not 
beingduly stamped.—I d a suit for redemption of 
a mortgage made in 1857, the only evidence 
tendered to prove the transaction was a certifi¬ 
ed copy of a sulenamah. That copy bore a 
stamp of Re- 1, and the record of the suit in 
which the original sulenamah was filed having 
been destroyed, it did not appear what stamp 
the original bore. The sulenamah was signed 
by the pleaders and filed in Court. The Court 
of first instance admitted the copy in evidence, 
but the lower appellate Court was of opinion 
that the original sulenamah ought to have been 
stamped as a mortgage with aten rupee stamp, 
but it could not be presumed to have been so 
stamped and the copy was therefore inadmissi¬ 
ble in evidence. Held, that, the copy having 
been admitted in evidence by the Court of first 
instance, no further question as to its admissi¬ 
bility could be raised in appeal, on the ground 
that it was not duly stamped. Held, further, 
that there was no presumption under Reg. X 
of 1829 sch. A, art. 20, that the original docu¬ 
ment bore the same stamp as the copy, that 
article only providing that on the copy should 
be paid “ the same duty as prescribed for the 
original deed” and not "as paid for the original 
deed.” Held, further, that in the absence of 
any evidence to the contrary, it must be pre¬ 
sumed that the Court which accepted the 
original sulenamah acted according to law, and 
according to s. 3, Reg. X of 1829, was satisfied 
that the document was duly stamped before it 
was placed on the record. ABID HUSSAIN v. 
A8HAR Hussain, 11 A,L.J. S06 = 19 lod. Gas. 

«S. 


Stamp Act (II of 1899)—confmued. 

(84) —8. 36—Sec Nos. 34, 50, 51. 52, 76,77, 
supra, 

(85) —Ss. 36, B6—Impounded instrument ad¬ 
missible tn evidence on payment of penally— 
Court bound to accept the instrument.—Yiiien 
an instrument, not being one of the excepted 
instruments in sub-sec. (a) of s. 35 of the 
Stamp Act, is tendered in Court, the Courtis 
to accept it and shall admit it as evidence on 
payment of the duty ; and the person tender¬ 
ing it is entitled to compel the Court to accept 
the instrument if the duty and penalty are 
paid. S. 35 of the Stamp Act does not pre¬ 
vent an instrument which is not absolutely 
rejected or which comes within the excepted 
ones, from being admitted on pajment of 
penalty. NATHU v. Hansraj. 9 Bora. L.R. 
122 . 


(86) -S. 37—Sec No. 69, supra. 

(87) -S. 37, sch. 1. art. 1 —Document stamp- 
d with jwstage stamp instead of receipt stamp— 
Itamp of im 2 >ro 2 )er description, meaning of.— 
?ho words ‘stamp of an improper description 
□ s. 37 of the Indian Stamp Act, 1899, as well 
sin the Rules under the Act are not to be 
nterpreted as including a description of stamp 
appropriate for purposes outside the S-amp Act 
dtogetber, but must be confined to a stamp 
vhich is used for the purpose of denoting the 
itamp duty chargeable on an instrument, but 
vhich is improper in a particular case having 
egard to the Act and the Rules. In the case 
)f an acknowledgment, the stamp used must 
lot only be an ‘adhesive stamp,’ but it must 
ilso be a stamp “for indicating the payment ol 
luty” on the instrument under the Stamp Act. 
>o, a postage stamp used in such a oasecannot, 
vitb reference to the words in s. 37, amount to 
, stamp of “improper description,” but sbouia 
le regarded as not a stamp at all within tbe 
neaning of the Act and Rules. REFEBBNCB 
JNDEB S. 57 OF ACT II OF 1899, 23 A. 21!». 
?.B. = A.W N.1901. 94. 

(88) —S. dZ—See No. 78, 85, supra. 

^89)—S. 40—See No. 78, supra. 

(90) -Ss. 40 and i 2 —Statnptd—E(f(ct of 
'Collector’s certificate that document ts pro^ri-V 
\tamped.—A subordinate Judge, finding tnat 
locument upon which the plaintiff s suit 
lended was not properly stamped, impoontwa 
,he document and sent it to Colle . 
neanwhile dismissing the 

Collector certified under s. 40 of the Ind 
Stamp Aot, 1899, that the proper amount o 
iuiy and penalty had been realized- _ • 

ihat the document then a 

jvidence and the Court shoved hav 
,nto consideration. UMDA 

RAM, A.W.N. (1907) 38=4 A.L.J. 205. 

( 91 ) _S. 42—See Nos. 79, 90, supra- 

(92) —Ss. 40 and ii—Duty and 

corered from person filing of 

against Secretary of State, 

—Certain documents insufficiently stamp 
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were put in evidence by the representatives 
in interest of the executants. The Collector 
recovered from the persons filing them, the 
duty and penalty by sale of their properly. 
Held, that the Collector's order was open to 
review by Revenue authorities, and no suit 
lay agaiust the Secretary of State for refund of 
penalty, realised. Held further, that the per¬ 
sons,'who wish a document to be admitted in 
evidence, are the persons from whom a Collector 
can realise the duty and penalty, and if it is 
due from a third person, they can bring a suit 
and recover it from him. THE Secret.^RY 
OF State for India in Council v. BasHA- 
RAT ULLAH, 5 A.L J. 262 = A.W.N. 1908. 130 
= 30 A. 271. 

(931—8. 44—See No. 92, supra. 

(93-a)—S. 63—See No. 126, infra. 

(941—S. 52, ficb. I. art 45—Partition-suit 
—Decree drawn up by mistake on Court-fee 
stamp—Inherent power of Court—Noo-judi- 
cial stamp directed to be filed —Refund of value 
of Court-fee stamp—See PARTITION—GENE¬ 
RAL, 7 Ind. Cas. 94 = 14 C.W.N. 1101 = 12 C. 
L J. 324. 

(95)—S- 57— Certificate by Head quarters 
Deputy Collector that documentsare exempt fuim 
duty—Reference by Revenue Board to High 
Court. —A Sub-Registrar, before whom certain 
documents were produced for registration, im¬ 
pounded them on the ground that they were 
chargeable as leases ; out the Head-Qoarters 
Deputy Collector, to whom they wore forward¬ 
ed for adjudication of stamp duty, certified 
that they were exempt (tom duty. The Inspec¬ 
tor-General of Registration, disagreeing with 
the opinion of the Deputy Collector, referred 
the matter ol the orders o! the Board of 
Revenue, expressing the opinion that the docu¬ 
ments were cbarge.able as agreemenlH under 
art. 5 (6) of sob. I of the Stamp Act, 1899. 
The BoardofRevenue expressed the view that 
the documents should be ranked as loaves, but 
referred the question as to stamp duty to 
the High Court. Held (Str Arrwld WkUe, C.J., 
dietenling) that the High Cout bad no juiisdic- 
tion to deoide the question. REFERENCE 
UNDER STAMP ACT. S. 57. 29 M. 782. 

{96)-8. 67—SseNos. 37. 67, 69. supra. 

(97) —B» 60— See Nos. 21, 78. supra. 

(98) -8. 61—S« Nos. 61. 52, 77, 

(99) — 3. 62,' el- {b)-~Reeeipt nof slamfed — 
If master liable. —Where an unstamped receipt 
waa granted by a perroo alleged to have been 
the clerk of a firm, and the sole eurviving 
membor of the firm waa in consequence aroused 
of an ofienoe under a 62, cl. (6) of (be Stamp 
Act, held that eioco there was notbiog to con¬ 
nect the accused directly with the esecution 
of the reoaiot, be had not oommitted any 
oflenoe. OoLAU Ho&SAiN Abiff v. Thb 
BMPEEiOB. 8 0 W.M. 878. 

(100) -B. 63— Ses No. 29, supra. 

' (101)— 8. 67—No. 22, supra. 

0. lX-68 


Stamp Act (11 of 1899)—>confinus<i. 

(102)— Art- 1, sch. 1— Document containing 
memorandum or note of a debt, construction of 
—Not a promissory note or acknowledgment- Ne¬ 
cessity /or stamp—Admissibility of document m 
evidence. —A auit was brought tn recover certain 
amount due on a paper containing the follow¬ 
ing words:~*‘Account of (defendants), 8rh Feb¬ 
ruary, 1901 ; interest I p.c. per mensem, pay¬ 
able 3rd May, 1901, Rs. 600, borrowed from 
(plaintiff).” The paper was stamped with a 
stamp of one anna. The lower Court held the 
paper was inadmissible in evidence on the 
ground that it was not properly stamped, and 
refused to allow the plaintiff to give any parol 
evidence of the debt. Held, the document is 
not a promissory uote ; it is not a bond and 
it is not an acknowiedgmeiit of a debt contain¬ 
ing a promise to repay the debt or a stipulation 
to pay interest. It is nothing more than a 
memorandum or note drawn up between the 
parties as to a traosaciiuD which bad just been 
settled between them. Even if it be an ack¬ 
nowledgment requiring to be stamped, it bad 
been sufficiently stamped. Appeal allowed and 
suit remanded for disposal on the merits. 

Udit Ufadhaya v. Bhawani Din, 27 A. 
84 = A. W N. 1904, 169 = 1 A.L J. 483. [R., A. 
W. N. 190G, 80 = 3 A. L. J. 212 = 28 A. 430, 
4 L.B.R. 330 = 14 Bur. L R. 287 ; D.. 11 C.W. 
N. 1122.) 

(103|— Art. 1. sch. 1—Stamp — Construction of 
document—hitmorandum of account—Acknow¬ 
ledgment of debt—Admissibility cf evidence.— 
Tho plaintiff sued for the recovery of oeitain 
sums of money lent by her deceased husband 
to the defendauts, a firm of bankers, and she 
produced in support of berclaim two documents 
aesoribbd m tbo lower Courts as “sarkhals-" 
Toase were documents in the form of extracts 
from bankers’ books, showing a credit and de¬ 
bit side and, in oue case, a balance struck, but 
they were not signed by the parties or either of 
them, and they coniaiued no acknowledgment 
of, or promise to pay, a debt. They were not 
stamped. Held that these papers were merely 
memoranda which might be given in evidence 
for what they were worth, but aid not require 
to be stamped. DULMHA KUNWAR v. MaHA- 
DBO PRASAD, AWN 1906. 80 = 8 A L.J. 242 
= 28 A 436. 127 A. 84. R.) 

(i04)— Sch. I, art I — Account adjusted and 
balanced and signed as corteci, if acknowhdg- 
ment tnadmissiOle unless stamped - Debt and 
account, Distinction between — Lunitalton .— 
The plaintiff had various monetary dealings 
with the defendant from and after 28th 
August, 1906; the account up to the Jst of 
Beptember, 1908, was adjusted and stated be¬ 
tween them showing a balance of Rs. 46,039-9-3 
due to plaintiff, below which “I accept this 
correct—E. and O. E.” was written by plaint¬ 
iff ; the defendant signed below it without 
affixing an one anna stsmo : the balance was 
carried lorward, further debit entries were con¬ 
tinued and on the date of filing the suit {6th 
July, 1911) Rs. 58,982-l-3 were due to the 
plaintiff from the defendant. The trial Judge 
regarded the debit balance on let September 
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ibuS oncl the words aod signature below it as 
a(.'koowicdgment of debt by the d(f ndaiit 
wiibin tbe meaniDg of Stamp Act (11 of 18991, 
s;b. I. art. 1, and held it to be iuaciinis»ible ia 
evidence and disallowed the amount as being 
birred by limitation. On appeal, by Jtn- 
htus. C</.—That tbe signature of tbe defend¬ 
ant udmittiDg the balance struck to te enr- 
rc'.t (- rrors and omissions excepted) was not 
HTi acknowledgment of debt wiibio tbe mean¬ 
ing ot scb I, art. 1. of the Stamp Act, and 
that tbe plaintiff was entitled to a decree foe 
the whole amount in suit. (15 C. 162, /'.) 
Wcodro_^e, J.—That the entry of tho Isi Sep¬ 
tember, 1908, and tbe acknowledgment of same 
by defondant was only an admission by bim ct 
the correctness of the account, and did not re¬ 
quire to be stamped to be aomissible in evi- 
nence. J. C. Galstaun v. W. 0. HUTCHNISON, 
16C.W.N 945 = 39 0.789 = 15 Ind. Cab. 279. 
(4 C. 885. 9 C. 127, 15 0. 162. Viscussed.) 

(105)—Scb. I, art. 1-- See Nos. 24, 97, supra 
and Nos. 112, 113, in/ra. 

1105 a) —S^h. I, arts. 1 and 5 (t)— Entry jk 
creditor’s ac-.iiiint book acknowledging debt and 
slipulatirg to pav interest — Memorandum of 
agreement chargeable with duty of 8 a»?ias.— 
Held [Oimond, J., dissenting) that an entry in 
a creditor's account book, signed by the debtor 
and containing «u acknowledgment of a debt, 
with the words “at a premiuni of one anna and 
SIX pics above the two months tavanai interest'’ 
was more than a me''e acknowledgment ol a 
debt, as tbe particular words constituted a 
“ stipulation to pay interesf,” and that the 
document was a “ memorandum of an agree¬ 
ment.” chargeable with a duty of 8 annas, 
under art. 5 tb). Scb. I of the Act. In re 
K. M. K. R. KuMARAI’PA CHETTY. 4 L.B.R. 
330. F.B. = 14 Bur. L.R. 287. (35 C 111, 25 B. 
373. F.; 27 A. 284, Diss.l 22 C. 757. R.) 

1100 )—Art. 5— Document—Lease-Rent not 
reserved — Stamp.—A document whereby no 
rent is reserved comes under the category of 
ageeomeots not otherwise provided lor and is 
properly stamped with a duty of eight annas, 
under the Indian Stamp Act, scb. 1, art. 

5. Jnre NaRAY.anadas. 3 Bom. L.R. 401. 

(107)— Art 5— Agreement to pay a sum of 
money with i‘ilerest on demand —Promissory 
note. —An instrument evidencing an agreement 
to pay a certain sum of money with interest on 
demand is a promissory note; and can be 
stamped with one anna stamp. REFERENCE 
UNDER Stamp act. s. 60. 4 Bom.L.R. 912. 
(lOSi—.4rf. 5—Acknowledgment—Agreenunt 

—Sliptilalion to pay interest.—An acknowledg¬ 
ment bearing a one anna stamp mentioned 
interest of a corrain rate baviug been agreed 
upon but contained no express stipulation to 
pay: Htld that tbe acknowledgment must 
be treated as an agreement, because the provi¬ 
sion about interest bad reference to tbe future 
and was not covered by tbe past acknowledg¬ 
ment. Laxumibai V. Ganesh, 2 Boro. L R. 
1132=: 25 B. 373. 


Stamp Act (11 of 1899)—cottfinwed. 

I109J— Sch. I. art. 6. exception (a)—.4gre«- 
ment for sale of goods," what is.—An iosttu- 
meut, whicn acknowledges tbe receipt of a 
certain sum of money, and further, in con¬ 
sideration of this payment, agrees to sell paddy 
at ibe harvest time at a certain rate, is not an 
agreement “ for, or relating to the sale of goods 
exclusively,” aod is not therefore exempt 
under cl. (a) of the exemptions to act. 5. So 
it .‘•hould be stamped 8 as. undecart. 5 (6). Per 
Jl'irinoll, J :—“ Even supposing this instro- 
meat is an .agreement fir the sale of goods, it 
seems to be more than that and to be an 
acknowlelgment of a debt.” In re REVENUE 
Stamp Case. No. 19 of 1909-10 of the 
COLLECTOK, PRO.ME, 5 L.B.R 157, F.B,=8 
Ind Gas. 986. (15 M. 152. R.) 

(110)—.4rf. 5 (b)—Agreement for exchange ef 
goods —£jc)ja»( 7 «{—troc-ds- Stamp.—An agree¬ 
ment, purportiug to exchange cotton for cotton 
seeds received and not in exchange for a price, 
requires to be stamped with an eight aonas 
Biiimp, uiider sch. I. art. 5 (6) of the Indian 
Stamp Act. 1899. SaMARATMAL v. GOVIND, 
3 Bom. L.R. 384 = 25 B. 696. 

(IID-Sch. I. art. b-See Nos. 23, 34, 36, 
105-n, S'lpra. 

1112)—Sc/i. I, art. 5, cl. {b) and art. 1 and 
s. 23 —Hatchitta coutai>ii »<7 implied promise to 
pay interest zohether acknoicledgmait of debt, or 
agreement or memorandum of agieement—Stamp 
duty.—A hatchiila ran as follow.-s:—” Account 
E. B. (the debtor). The year 1312, B S. In¬ 
terest on this amount at the rate of 1 anna per 
month per rupee.” Then followed the credit 
and the debit entries. Held that there was an 
icipliei promise to pay interest, and the docu¬ 
ment ought t** be stamped as an agreement or 
a memoraodum of agreement with an eigbt- 
annas stamp, acid not as an aoknowledgment of 
a debt with a one-anna stamp only. ENATUD- 
DAH Biswas v. gajaruddi Biswas, 11 C. 
W.N. 1122. (27 A. 84. Diss.; 25 B. 373, F.; 25 
W.R, 361. 4 U. 835, D.) 

(113) — Sch I, art. o. cl. (5), art. 1 and s 28 

— Halcbitta,co»untn:ny stipulation iopay viterest 

— Acknowleaomtnt or agietvient — Stamp-duty- 

— Held that the document sued upon was not a 
mere acknowledgment of a debt, inasmuch as 
it contained a stipulation that tbe ameunt 
should b6.ar iuterest at a certain rate, and sboold 
therefore have been stamped as an agreement 
or memorandum of agreement with a stamp of 
As. 8 under cl. (6) of art. 5 of sob I of tbe 
Stamp Act. MULCHAND LALA V. KASHIBUL- 
LAH Biswas. IIC W.N 1120=35 C. Ill- (25 
B. 373, Rel. on.) [F., 4 L.B.R. 330 = 14 But. 
L.R. 287.] 

(114) -.4rfs. 5, S4(=Sfamp.4cf7of 1879.SCA.L' 
arts. 5. 28) —Indemnity note toRailway Company 
byconsignee, stamp dutyon.—A d indemnity note, 
passed by a onnsignee in respect of delivery to 
him ol goods by a Railway Company, for wbioh 
he was unable to produce tbe ^Uway receipt 
was held nob to be an '* indemnity bond ” WI* 
ing under art. 28 of the Stamp Act (1879), bub 
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to be only an agreement under art. 5, and lia> 
ble to a stamp doty of only eight annas. RB- 
PEHBNCB PKOM CHIEF COMMISSIONER OF 
CENTBAL PROVINCES. S B. 478. F.B. [D.. 
L.B.R 1898—1900. 119.] 

(115) —8eh. I. arts. 5 and 43 and S3. 6,6 and 
35—Contract notes, containing provisions for 
submission of disputes to arbitration, to be 
proved and stamped with duty of 6 annas— 
See ARBITRATION—MISCELLANEOUS. 13 C. 
W N. 63=1 Ind. Cas. 371. 

(116) —Soh I, art. 6—See No. 25, supra. 

(117) —Soh I, art. 13—Sec No. 22, supra. 

(118) —Sth I, art. 15 —Relinguishment o/ a 
claim to immweabte property — Value over 
Us. 100 —fVlieiher release—Necessity for regts- 
Iralton—Hindu haw — Succession — Son living 
joint with father-'O^cupaucy right possessed by 
father—Preferential right to succeed.—A formal 
renunciation of a claim to immoveable pro 
periy of the value of over Rs. 100 is a relea-e 
which requires a 6vo-tupee stamp, and requires 
registration whether the claim is legally valid 
or not. (95 P.R. 1894, 96 P.R. 1895. 30 B. 304, 
H.i Under tbo Hindu Law, a son who has re¬ 
mained joint with bis father is bis heir and 
succeeds to bis separate or self-acquired pro¬ 
perty u.e., occupancy right, in preference to 
one who has separated. ATMAUAM v. LaLA 7 
W.L.R. 38. (4 N L R. 9, F.) 

(119) — Art. 15—Lease — Agreement to pay 
for the balance of the previous year — Pond .— 
The agreement io a lease to pay a certain thing 
on account of balance for the previous year 
amounts to a bond, and should be stamped as 
such under art. 15 of schedule of the Stamp 
Act, 1699. RAMCHANDRA v. DHONDHOO. 7 
Bom. L R. 929. 

(120) —Sob. 1, art. 15—See Nos 24 25, supra. 

(121) —4ft. 18. ss 23,24 ( = S/awp Act I of 
1879, art- 16, es. 23, 2i)—Cerfi/fcafe of sale, 
stamp duly on.—A cerDheateofs’de. graoiod to 
the purchaser of property sold by public auction 
subject to amortgage, is chargeable with stamp 
duty not only on the purobase money paid but 
also in respect of the priooipal sum due on the 
mortgage, the arrears of interest due thereon not 
being included. Sba Naqindas JbYCHAND 
V. liALALKOBE NATHWA OHBBSLA, 5 B. 470 
P.B [Not F., 10 0. 92-18 O.L.R. 164, 7 M. 
421. P.B.5 F., 16 B, 632; R.,60.C.7fi, I 8.L. 
R. 44.1 

(122) —Arts 23, 24—Havala —Letter permit 
ting a person to collect sum due to the writer— 
Conveyance-—A havala or a letter authonziag 
a person to receive from a third party a sum of 
money due to its writer amounts to a ooovey- 
ADOO and should be stamped as suob. NaNDU- 
BAI V. OaU, .4 Bom. L.R. 931-87 B. 130. 

(138)— Arts. 29, 65— Vonveyancs—Htlease- — 
A document which is styled as a reteise (under 
4trt. 56, soh, 1 of the Stamp Act) under 
wbiob the executant not only relinquishes his 
fights over a certain portion of hie property 
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but receives a specific sum of money for the 
bargain, is a conveyance and is chargoibla as 
such undtr art, 23 of the Act. In re HlRAL tL 
NaWALram, 10 Bom. L R. 730 = 32 B. 509, 

(124) -4»f. 24-Ci«. Pro. Code(.ict XIV of 
1882), ss. Hl-A, l4'i-A — Account books — Lx- 
tracts—Slump. —A copy cf .in extract from .uj 
entry in an account book, filed under the piovi- 
siotis of ss. 141-A and 14'2 A of the ‘^iv. j'lo. 
Code, does not require to be siampeo oiidcr 
art. 24 of ecb. 1 of the Stamp Act, U'J9. 
Kastur v. Pakiri.V, 4 Bom. L R 223*26 
B. 522. 

(125) Sch. I, art. 2-]— See No. suvra, 

{12G)—Sch. i. art. :i0 > 0 ), s. 52 Ui)-Siump 
duty, exernptionof.refuHd—AUornty—Advocate 
—Enrolment fee, exemption of —Quo b.at the 
time of bis enrolment as au .Mtoruey of tbe 
High Court, paid St^rop duty of R:*. 250 under 
art 27, sch. loltholndiin Stamp Act (I of 
1879) He bad not previously pud the duty 
ot Rs. 250 for articles of clerkbuip, not hav¬ 
ing served his Rriicies iu India. SubsrequeDtly, 
at the time of bis cntolmeot as an Advocate of 
the High Court, he, vviiboat objection, paid 
Stamp duty of Rs. 500, under Art. JO (u), son, [ 
of the Stamp Act (II of l&U'j). Afterwards 
B claimed esempfion from Stimp duty of 
Rs. 500 levied at the lime of his eiirolinonC 
as an Advocate and asked for a reiun I of this 
amount. Held (on a rcfcicuco frum the Bo.ttd 
of Rovenup, L-P.l, tb.it excm^ti-iii could be 
claimed and allowed, and that ibo amount 
p.iid sbouM bo refuiidud. /ii the niallcr of 
R. A. Baxter, 9 C.L J. 621- 36 0.643 = 2 Ind 
Cas 843. 

(127;— Art, 32 (o)— Mortgage deed—Further 
charge Stamp. —The mortgagors uiortgigel 
their field with poBse^sion to the iiiottgagec for 
Rs. 180 ; and tbedecd of mortgage was engross¬ 
ed on a stamp paper of Rs. 2. Subsi quently the 
same mortgagors remortgaged the same field to 
the same mortgagee for R 3 . 25 O, wbiob considera¬ 
tion was made up of the said lU. lOU and other 
debt of Rs. 70 due to tbo mortgaceo. This deed 
bore a stamp of Ro, 1 only; Held, that the 
second bond should bo stamped as mortgage 
bond with possession for Rs 250; si'ice it was 
not intended to operate merely as a further 
charge under a still subsisting morlgage, but 
as a new mortgage for Rs. 250 in which the 
previous one merged. Megha v. AGARSI.XQ, 
8 Bom. L.R. 42 = 23 B. 3T0. 

(128) —Sch. I. art, 34-6‘te No. 114, supra. 

(129) -Sch. I. art. 35—Sre No. 88, supra- 

(130) — Art. S9—Promissory note—Promise to- 
pay at a certain place.-^A promissory note does 
not lose its character ae eucb merely becaUBO it- 
contains a promise to pay at a certain place. 
Dbva Ratna V. Fakir adam, 4 Bom L R 
438. 

(181)—Ssb. I, art. 40—S« No. 39, supra. 

(133)—Sob. I, art 43-5e« No<. 34, US, 

supra. 
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Std>i)p Act (11 of 1899)—co)Uinu«(f. 


Stamp Act (II of concluded. 


(133) —Scb. 1, ait. 45—iSVe Nos. 26, 94» 
suhva. 

(134) — Art. 47 (d)— Insurance Policy — Provi- 
(ie,u Society —Ad valorem duty. —A Provident 
Sr^ciety issued tbo certiGcatcof membership in 
ihe Icllowing terms :—“ You have on condition 
oi year conforming to the rules and regulations 
of this society from time to time in force, insur¬ 
ed your life lu the class of this society at the 
age of, cle.” Held, that the certificate did not 
come under the Stamp Act, act. 17, but fell 
under tbe art, 47 (d), and was liable to pay ad 
valorem duty. In re HiMAT PRCA’I&BNT 
Society, Ld., 3 Born. L R. 43 = 25 B. 376. 

(131-a)—Sch. I, act. 47-A— See No. 19. su}»a. 

(135) —i4rf, 48—Potoer of attorney—Instru¬ 
ment— Stavip.-^An in.strumeut which authori¬ 
zes a.persoo to receive certain money and sign 
a receipt, but which door, not empower him to 
do so iu tbe name of tbe person executing the 
instrument, does not amount to a power of 
attorney. TRIBHOWAN v. PANDUUANO, 3 
Bom.L-R. 697. 

(136) —43 (d)—Powr of Attorney- 
Stamp .—A power of attorney, which enables 
tho agent to recover a judgment-debt due to bis 
principal, but which, in proi-ccution of this 
object, authorizes the asent not only to take 
out ezecutiou of tbe decree already obtained; 
but also, if necessary, to institute a fresh suit 
against the judgment-debtor for the recovery 
of the debt, falls uuder cl. (di, art. 46, sch. I, 
Indian Stamp Act, 1699. In re GOI'ALRAO, 
3 Bom. L.R. 890. 

(137) —Sch. I, art. 49—See Nos, 21, 27, 
iupra. 

(138) — Sch. I. art. 53, Exemption (6) —Trans¬ 
fer from Provincial to Local Funds by adjust¬ 
ments in Collector's accounts—Receipts by Pre¬ 
sidents of District Board — Stamp .—Receipts 
granted by Presidsuta uf Discriot Boards for 
smounU transferred from Provincml to Local 
Funds by adjustments m the Collootor's books 
of account are exempt from stamp duty as be¬ 
ing receipts for payment of money without con- 
sidecat-iou within the moaning of art. 53. Stamp 
Aot, exemption (5). iu re SECRETARY TO TBE 

Commissioner op Salt, Madras, 9 ind. 
Cas. 342, F.B. = 9 U L T. 355. 

(139) — Sch. I, nrf. 52 (c)—Sfamp - iJrceipf 
for rent—Rtetipt for wonejy paid oaf of Court 
An satisfaction of a decree for rent —Although 
a rccelot foe cent of an agriouUural holding is 
exempt from payment of etamp under art. 53(c) 
of the Aot, a receipt for payment 'OUt of 
Court of mouey due under a decree for such 
rent is not so exempt. EMPEROR v. DunOAR, 

A.W.N. 1908. 272 = 3 A L.J. 747. 

{I40)-Soh, I, art. 53—Sea Nos- 28, 29. 
.supra. 

■ (141)—Sch. I, art. 55—Release — Document 
by benami purchaser at Court sale renouncing 
his claims in favour of true purchaser—Stamp.— 
Where a document ivas executed by a certified 


purchaser of property sold in execution of a 
decree, renounomg all claims he may have or 
be supposed to have in respect of the property^ 
in favour of the person who it was alleged was 
tbe true purchaser, held, it was a release with¬ 
in the meaning of art. 55, of the Aot and was 
liable to be stamped accordingly. REFERENCE 
UNDER S. 57 OF ACT II OF 1899, 24 A. 372, 
F.B. = A W.N. 1902, 71. 

(1421—4rf. 65—Release- Gift - Relinquish¬ 
ment by rt reversioner.— A deed evideoeiog 
relinquishment of his claim by the reversioner 
is a release and must be stamped accordingly. 
KRISHNAJI NARAIN HARDIKAR V. BALA- 
KBI.SHNA VENKATESH FHADEE. 11 Bom. L. 
R. 733 = 33 B. 657 = 8 lod. Cas. 772. 

(1431—Sch. I. art. 65-See No. 123, aupro. 

(144) —Sch. I, art. 55—See Nos. 39, 65, 
supra. 

(145) —d rl 58 (a) —Deed of seitlemenl- Sfawip. 
—A deed of settlement remains a deed of setile* 
ment within the meaning of art. SS-A (as 
modified by Act XV of 1904], although it 
records, by way of declaration or otherwise, the 
terms of a disposition, not made in writing, at 
a date anterior to the passing of the Act XV of 
1904. In re Mansukhram, 7 Bom-L R. 931. 

(I45.a) — Sch. I, art. 58.A — 5ee No. 80, 
supra. 

(146) —Sch.I, art. 62—See Nos. 25.66, supra. 


(147)—Sch. I, art. 63-See No. 64. supra. 


Stamp Duty. 

See Court Fees. 


See Court fees act, 1870. 

See Stamp acts. 

See Valuation of appeal. 

See Valuation of Suit. 

(U-S.IO. cl 2, Court Fees Act (Vllof 1870), 
s. 10, cl. 2, scope aiideJftclof.—S. 10, ol. 2 of the 
Court Fees Act, is not imperative, eo as to 
compel the Chief Court to dismiss a suit af46' 
decree, when the default in payment of stamps 
(which a plaintifi-respondent to an appeal has 
been ordered to pay) is not wiiful, the object o 
tbe section being to protect the revenue ana 
not to impose penalties. MAJLIS v. MUNNA 
BiNOH, 84 F R. 1876. 


( 2 ) ..Courf-Fees Act (VII of 1870).s. 27 -Stamp 
ity—Rules of Local Government—aumeror 
imps.-Under s. 27 of Act VII of 1870, th« 
Deal Government may, from time to tim , 

ake rules for regulating the 

Dmbet of stamps to be used under the Act. 

eld that a petition of regular appeal bearing i 

-color stamps of the value of Ba. 465 waseo r 

antly stamped according to the 

t the Local Government. HUBO MONEB 

RISTO INDRO SHAHA, 17 W.R. 220. 

(3) -Docttmenf executed in *"9***^ 
idia-Sfawp duty.—An agreement exeeuwo 
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-fifcamp Doty—:on(mu0d. 

in Eagland, though it bears an Eoglish stamp, 
if it is executed again in India, has to be 
stamped again under the Indian stamp law. 

• Oakbs and Go. V. Jackson, 1 M. 134. 

(4) —Cotirf Fees Act (VII of 1870|, s. 7, cl. V 
—Cluiw for portion of holding-“Stamp fee. As 
there is no provieion in the Court Fees Act for 
the value of a fracbional part of a bolding re¬ 
corded in Che Collector’s register as separately 
assessed with land revenue being calculated on 
the Und revenue, the stamp fee leviable when 
a claim is mide fur portion of a bolding must 
be caloulated on the market value of tbe land j 
under 8. 7» ol. V (d). HaIDAU ALI v, 30NDHA. 

102 PR. 1880 tF.p 6 P.R. 1883.] 

{5>—Acl Vill 0/ 1865, S3. 35. 40. certificates j 
of sale issued understamp duiy. —C.ctifi- 
cates of sale is.sued under ss. 35, 40 of Act Vlll 
of l865oanaot be regarded as conveyances sub¬ 
ject to stamp duty, CASE REFERRED BY 
THE BOARD OF REVENUE, NO. 2 OF 1875, 8 
M.H.C. 112. 

(6) —Sfnmp Act XXX.VI of 1860. scA. A— 
Secnrtiy bond to Abkari renter — Exemption 
from stamp dull/.—A security bond executed 
by a third party to an Abkan renter was not 
exempt Irom stamp duty. RamASWAMI 
OHETTf V. PAFPA REDDI, 1 M.H.C. 190. 

(7) — Mistake in stamp duty—Rectification. — 

A mistake in stamp duty can, in some cases, be 
reotiQed. but this U aquilibed privilege; and 
this cannot bo done where the relief to bo grant- , 

. ed is altogether distinct from that origiaally I 
sought. In such a case addiiiioal stamp 
should not be allowed to be put on the plaint. 
OHOKALINQAPBSH \NA NAICKER V. ACHIYAR, j 
IM. 40. [F., 8 M. 516. i5 M. 15; Ap/il.. ! 
3 B. -230; D., 2 A. 63. 4 M. 131, 14 B. 395, 

17 B. 56,J 1 

l8j—/)jC4»n« i<—Sufficiency of stamp — Ad- | 
miesibilily in evidence—In deiermioing wbe- | 
tber a document is suflicieatly stamped for the i 
.purpose ol deciding upon its admissibility in | 
evidence, you must look at ibe document iteoK ; 
as it stands, and Qot at any collateral oircum- j 
stances which may bo shown in evidence. | 
Bambn Chetty V. Mahomed Ghouse, 16 : 
C. 482. (5 B.L.R. 103. R.) [F., 97 B. 379 ; B., ' 
L.B.R. 1893-1900, 119, 34 M 359 1 • 

[Oi—Unstamped document—Penally not paid 
—Dtsmiasal of suit.—If.a plaintiR declines to 
pay tbo siamp duty and penalty on an unstamp¬ 
ed dooument, the Court should not dismiss the 
suit but should enquire into the merits on the 
rest of the evidence produced in the case. 
BI8SUMBHUR DOSS V. BOISTUB CHURN 
DOSS. W R. 1884. 831. 

(10) —IVr^fien stat 40 tent— 3 tt-od -Plaint.—K 

written statement containing a claim of set-ofi 

.lAust be regarded as a pUiot in regard to euoh 
set-ofl and should be stamped acoordinglv. 
OHENAPPA V. BtOHONATHA. 18 M. 29»1 H. 
.L.J. 098. 

(11) —Dsciarniorv decree—Coneequential relief 
—Appeal-Coart-/*#!.—Ad valorem stamp doty 


Stamp Duty— continued. 

is payable on an appeal from a declaratory decroi 
g.ving consequential reliof. A. B. MILLER v. 

akhooree Ram, 19 W.R. 4i2. 

(X2)—Couri Fees Act—Stamp on double pro 
6aie.—No stamp duty is payable on a double 
probate, that is, a prooaio to o-tcb of the exo.:ir 
tors. which recites, and in (act, proceeds upon 
the first, whore loavo wah reserved for the second 
executor to take out probate when the first 
probite was granted. /il tfve ijiods of BlHRli- 
AMEERUN. 15 W R. 496. 

(13)—Documc.u' conlainiiuj teq iesl to borrom 
on certain conUUions — Proinissirij }\Ole—Pi'o- 
oosif — -Ci'ilracf Acf (IX of 1h7^). s. i—Stamp 
dufy.—Where a document coat tins a request to 
borrow .t certain sum of money on certain 
conditions, it is not ao 11110.011 litionil under- 
taking to pay, but coustitu'.oi only a ptoposil 
I under s. 4 of the liiditn Coiiti'Aot Act (IX of 
1 1873). Not being a promissory note, it is not 
i liaolo to stamp duly. DllONDBHAT NaRU.vr- 
BH\TV. V. AT.MARAM MoRESHWAK, 13 B. 

; 669. [F., 7 M.L J. 330=33 M. J5t), M M L. 

J. 65 = 37 M. 1 : D., 10 M. 383.) 

{\\)—Agreement - Unstamped hunii-Admii- 
siftt/ify. —A was tbo tenant of a vilJage under 
B. C was too agent and inunger of B. A was 
' in arrears of rent and drew a properly stamped 
huodi on his t.rotbcr L> I' r Rs. l.dOO in favour 
of C or biH order, and thero was an engagctnorit 
in the hundi on the part of the ur.iwut to deli- 
j ver over to the drawoi! an c quivalent of gr.iin, 
audit wasadded that G would issue orders to 
tbo above efieet. Don receipt of this hundi 
drew upon its back another bundi upon liis 
mothei-in-law in tbo following terms, “on 
demand please pay to 0 or to bis oider the 
within mentioned amount for gr^in to bo 
supplicl me by A ou ihs orrlor of the .said C.” 
This was signed by tho drawee and beneath 
his signature appeared ihit of C. This hundi 
was unstamped. The amount was paid to C, but 
tbo equivalent in grain was not surrendered to 
D. In a i*»it by D ag imsi 0. H, and .4, where D 
alleged that C entered upon a binding engage¬ 
ment with him tidcUver or pormittho delivery 
of grain of tbe value of Hs. 1,000, and that bo 
failed to fulfil bis ongagemont, and that D was 
tberoforo entiiled 10 damagos,/{;/(/ that the 
latter bundi w.ks not admissible in evidence as 
it was unstamped and that there was no evi¬ 
dence of any agreement liko th^; one relied on 

by D. Mahomed Rahamuttullv Sahib 
1 fJARU V. J. T. WARD. 3 M.H.C. 391. 

(lb)—Bank memorandum tntimnti ig receipt 
of money —Sfarnpdufy.—A Bankmeuiorandum 
purportiOi^ to lutiinato that money r-.-mitted 
by one person had been credited to the account 
of another, is not chargeable with any stamp 
duty, if the money is paid otherwise than “in 
satisfaction of adebt,’’ or if tbo document can¬ 
not operateae a ' receipt or discharge ’ because 
it is not given to tho party who paid the 
money, /n re ACT XVIII OF 1869 and OP THE 
UNCOVBNANTED SERVICE BANK, LlMITBTIJ^ 
I 40. 829 = 8 C L R. 597. [A., 2 L.B.R. 307.] 
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Stamp Duty— 

'lOj-Cir. Pro. Code. 1882, s. 3l6-4ppl,-ca. 
hr>v /o7-s.rte certifuafe b,, a^icdon-purchaur— 
suunu dv(jj.~A, S 8 l 6 of the Civ. Pro. Code, 
lb-)- does not require even a written applica¬ 
tion from an Auctioti-purcbasec foe a coeti 6 cat 0 
'-1 .ale. fu'h application need not bear aov 

"i.utip. HiKA AWHAIDAS V. TeCKCHAND 
AAJJi-ViDAS. 13 B, 670. a-jicuanu 

(^'<>~CerUf.cHr cf sale—propirty sold sub- 
Jc''-tto>notijo,je-Siamp duty leviabU on pur- 
chise r»:or.p^. —Irj the ca.'ie of a certificate of 
sale granted by a Civil Court in respect of 
property declar-d to be incumbered with a 
mortgHge lieu, the amount ot the purchase 
money phn the amount of the mortgage due 
on the property should be held to be the con- 
Bidcraiioo m re5peot, of which the stamp duty 
should bo levied. Mef.U Kaisur KHAN Mu- 

R khan. 

IS B. S32, F.B. (o B. 470, F". ; 9 B. 47 P J 
for 1884. p 200. H.) 

-Hicrtp—Pen'tliy-Obliqor if liabU to 
P^vj a7iiount pud by obligee.—Whote both the 
Obligor aiid obligee united in eudeavouciu" to 
evaia ib? law whi^b prescribes theuse'ofa 
stamp in the execution of a bond, the passing 
ofii decree ag Most the obligor for the amount 
of stamp penalty paid into Court by the obligee 
was contrary ti the policy of law which gov¬ 
erned such qusstion.'i. ’Garuda Reddi v 
Guor Janakayva Gauu, i a H.C. 124. 

(19) — Appeal to Privy Council—Security for 
coH^ Moitgage-d fd exeetdedto secure, charge¬ 
able with ad valorem sfamp—.Icf X 0 /1862 
sell. A.—A:( X\yi of 1807, sell. B, not appli- 
cnft.c, —An iiisiru aent of mortgage tendered 
by a pirty m .security for costa of appeal 
presented by bnn for transmission lo the 
Judicial Committee of the P.-ivy Couucil 
should bd^ra'i ad valorev^ sticnp ufjdcf sch A 
of Act X of 1852. The instrument is one 
required by the Chief Court m pursuance of 
the rul.s male by the Judicial Committee and 
not mere^ly in conformity with the Civ. Pro. 
Code and consequently, the words in act. I of 
aoh, B of Act XXVI of 1867 can have no ap¬ 
plication whore the Court acting ministerially 
on bohiif of the Privy Council receives an 
obligation ; and a stamp of 8 A«. under that 
article would not besufijoieot for suoh an 
instrument. .Maho'med RUFFEE v. Secre- 

TARYOP State Fou ikdiain Council, 63 
PR. 1869. 

(20)— Suif for the amount of stamp duty and 

penalty—Stamp Act. miO. s. ■il—Cos s—Civ. 
Pro. Code. s. 13.—A fresb suit is maiutainable 
for the recovery of the amount of stamp duty 
and penalty p^iJ by plaintiff in bis suitagaiost 
the defendant on an instrument not duly 
siamppd. executed by the latter who was bound 
to boar the expense of providing the proper 
stamp. S. 41 of the Stamp Act does not 
prohibit such a suit, and sa. IS and 43 of the 
Cfv, Pro. Code have obviously no application, 
i»or can stamp duty and penalty be’ regarded 


Stamp Duty—coRfinMcd. 


ISHAR°S«”'‘';!r° ot 00 . 1 s 

N 1883 21,.''- ® *■ 

^^^)~Court Fees Act. Vlf ifivn « t 

whelker‘Mai%af "rf 

//.mj o-j^t oafe deed conveying no SDecifie 

pwc/iL.-F'jal 

uof °Cor‘oo.v“i.“’ r, 

question was appealable as such order is not 
in a suit by a purchaser for possession of a 

U^d fbe V to him no speoifio 

wbinh h. possession of 

ihfl r ^ deemed to be five times 

h?. ouTnrb “"I**"- 

is ifihu / V® amount, it 

J? Ganda Mal y. 

MUbSAMMAT MaHTABO, 67 P.R, 1878. 

‘■i<^i~^Pplication for return 

Inolfrlr makes an 

?” tbo return of a 

snmmn by him in obedience to a 

eZZ T ‘°1., ^be records of a 

MTus.irsTR'jj"’^'' ANONY. 

Small Cause' 

io7», No 32. dated the 

19th December 1865. 4 W.R. Civ. Cir Orders. 

P* ■ • 

Return called for of original suits disposed 
Of. and of stamp duty levied on their inslitu- 
tiOQ during March 1865. Cip. No. 34. dated 
the 23rd December 1865, 4 W.R. Civ. Clr. 
Orders, p. 8. 

Explanation of Circular No. 34 of 1866»- 
calltug for return of original suits disposed of, 
and of stamp duty levi^ on their institution' 
during March 1865. Clr. No 7, dated the 
7th March 1866, 5 W.R. Civ. Clr. Orders, p. 3. 

Calling for information regarding amount of 
stamp duty levied on instiiu’ion of suits and 
total costs of suits Clr. No. 10 . dated the' 
23rd March 1866. 5 W R. Cfv. Cir. Orders,* 
p- 4. 

4 

This circular deals with explanaiion of 
Circular No. 10, regarding amount of stamp 
duty levied in institution of suits and toted, 
costs of suits, and further calls for the state¬ 
ments therein required. Cir. No. 20, dated 
the 16th May 1866, 5 W.R. Civ. Cir. Orders/ 

p. 10. 

This circular lays down a revised form of 
register of stamp duties levied under sob. 

8 . 6, Act XXVI of 1867. Clr. No. 30, dated 
the 16th September 1867. 8 W.B. Civ.. 
Cir. OMers, p. 8. 
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Stamp Doty— concluded. 

Rule regarding the levr of staojp duty on 
depositions and dooumeotacy exhibits in cases. 
Rev. Cir. No. 4. 21 W.R Rev. Ciy . p. 13. 

See APPELr,iTE Court — 

Appellate Court, is M. 29 — 1 il L.J. 598. 

Admissibility of document subject to pay- 
meat of stamp duty-Finality of decision of 
Court of First Instance-S^-e APPELLATE 
Court—REJECTION or admission of evi 
DENCE, 2 M H C. 321. 

See APPELIiATE COURT —REJECTION OR 
ADMISSION OP EVIDENCE. 3 C.L R 79- 

See Contract — Breach of contract, 

6 W.R 49. 

Re ital of sale— Cooveyaoce—Stamp duty— 
See CONVEYANCE, 23 C. 2^3. 

See COSTS-SPECIAL Cases, 3 Agn Rev. 

5. 

Bom file mistake of vakil—Extension of 
time—Paym-nr. of deBcicnt stamp duty—.S.rc 
Legal practitioners— pleader—Mis¬ 
cellaneous. y M-L.J- 343. 

See Mortgage -Redemption, 1 L.B.R. 
90. 

See SPECIAL OB SECOND APPEAL-ERBORS 
of Law OB PROCEDURE, 5 M.H C. 330. 

Stamp Doty, Refund of. 

{[)—Court fees—Reviei':—No final disposal 
— Refund of stamp dufy.—\Vh9C« an applica¬ 
tion m iho nature ot a review was not facially 
disposed of, there was nobbing to prevent the 
Court from ordering ndund cf ihe stamp duty 
paid therefor. PROSUNNO CHUNDER ROV 
CHOWDURY V. NOISO KRI-'TO chatterjbb, 
la W R. 434. CD., 2U W.R. 106= 11 B.L.R. 
370.J 

{2)-~Slamp duly—Refund of excess—Power 
of High Coutt—Rover of Govetumeni — Court 
Fees Act VII of 1870.—The High Court has no 
poNyer to issue a certiticaie authorizing the 
Collector to refund excess stamp duty paid in 
by a suitor by reason of over valuation of bis 
suit on the part of the Civil Court. The Govern- 
m«nt, however, may order such refund, not¬ 
withstanding the absence of any special pto- 
virtion in the law autboriziog them to do so. 
In the matUr of the p«<»tion of MOULVIE 8YUD 
Zoynooddbbn Hobseis Kuan, li B.L.R. 
S70=20 W.R. ioe. 

(‘i]—stamp duly on appeal, refund of, on 
comyrotnise.—Where an appeal filed in the 
Sudeet Court was compromised before a Bench 
of that Court in the presence of both the par¬ 
ties before the appeal was entered in the 
causelist hung up in the Court room, the 
appellant was held entitled to refund of the 
lull value otthe stamp used for the petition of 
aoDeal In the matUr of GUJENDBO Nabain 
11 W.B. 188. 

U)—Termination of euil on adjustment of 
olokm—Bight of plainti0 to refund of stamp 


Stamp Duty. Refund of—confinued. 

duty—Rules under s. 26 of Act X of 1862 modi- 
fyinas.98ofAct\lUof 1859.-A refund of 
half ihe stamp-duty paid on the plaint should 
be allowed to the plaintiff, where an agtie- 
ment by way of adjustment made between the 
parties has brought the proceedings before ihe 
Court to an end in such a way that no d.cree 
can issue in continuation of what has pass® 

in Court, and the adjustment has tabn pUce 

by the acts of the defendants and not by. the 
w’itbdrawal oflbe suits ci parte; and the cir¬ 
cumstances are such that no decree can to 
obtained relating to the matter without a fresh 
suit between the parties uron the 
SOWDAGUU SING V. PiR BUKSH, 47 P.K. 

1869. 

(5) — Appeal — Compromise—Refund of slump 
lititt/.—Where an appealed suit is compromise 
pending the hearing, the appellant will not bo 
entitled to a refund of stamp duty THE LAND , 

Mortgage bank ok India (Credit Fon- 
ciER iNDiANi. Limited V. Gregory Paul 
MehtuS. * B. L.R. App- 96, 

(6) —Appeal withdrawn—Consent of parlies— 
Rriund of stamp dwfi/.—An appellant is not 
entitled to a refund of stamp duty in an appoa 
withdrawn by consent of parties. 2" the nwtter 

of the velilion ot A HDOOL HAMED CHOWDHRY, 

4 B L.R. App. 96. Note. [F., 4 B L R, App. 
90.) 

(7) —Stamp duty—Adjustment of sni< in Court 
of Small Causes-Application by ploinUj) for 
refund of stamp duty. —Whtre the pUiptiS m 
a Court of Small Causes applied for a refund of 
cbe stamp duty paid by him on ibe ground that 
the suit had been adjusted out of Court, it was 
necessary for him to britg himself slrictly 
within the latter part of s. 98 of Act 
1859 as modified by b. 20 of Act X of If'Oz. 
ANONYMOUS OR TlRUMANl CHETTl V. 
AVADAI VALAN. 1 M.H.C. 127- 

(8) —Remand—Stamp duty — Refund—Ap¬ 
peal- Costs.- The stamp duly on a petition of 
appeal is refundallo in a case remanded. A 
party succeeding in an appeal on some prelimi¬ 
nary points is entitled to costs irrespective of 
the result of the ultimate decision. MASSEYK 
V. JUG4BHANDHOO DUTT, 1 W.R. MU. 12. 

(9) —Eirtininafton of stamps—ResponsibiUty 
of Registrar of High Court—Application for 
refund of stamp duty — Oral api)iic<Uu>n— 
ilukhtear may apply for refund — Parital 
remand.—The registrar of a High Court should 
undertake the duty of, or responsible for. the 
exaroioation of stamps ; it is a fiscal duty more 
properly belonging lo a Revenue Officer of 
Government. An application for refund of 
stamp duty need not be in writing at all. A 
mooktear, if duly authorized, may apply for 
refund of stamp duty. Where an appeal was 
presented to the High Court in respect of pro¬ 
perty not exceeding Re- 3,000 in value under 
the Stamp law then in force, and the stamp 
duty on such appeal was Rs 100, and it appear¬ 
ed that tbe result of the appeal was a remand in 
respect to a portion of the property involved in 
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Stamp Duty, Refund ot—concluded. 

tbe-ui6 of which the value was Rs. 1,756, it 
was bt-id that, as the appellant was successful 
lu h.b appeal in respect of property repteseutiog 
a Value which muse, of itself, have required a 
fsiamp ol Rs. 100, and as that portion of the 
appial on which he failed did not necessitate 
tUe payment of any further stamp duty, it was 
umi-'cessary to charge the appellant with any 
sramp duty in respect of the portion of his 
cUim as to which ho failed, but which did not 
involve payment of additional stamp duty. 

Bhikoo AIooLa V. Rash Monee Dossee 9 

W.R. 857. 

This circular forwards new form of ceriificate 
for refund of stamp outy. Clr. No. 28, dated 
the 13th September 1867, 8 W.R. Civ. Cir. 
Orders, p. 7. 

This circular deals with the amount of stamp 
duty rofuuded under note (f), art. 12, sch B, 
Act X of 1862. Cir. No. 12. dated the 23fd 
March 1868, 3 W.R. Civ. Clr. Orders, p 5. 

See COMPRO.MISE—COMPROMISE OF SUITS 
UNDER Civ. Pro. Code, i2 w.R. 376. 

Compromise of suit ou day for defendants’ 
appearance—Nee COMPROMISE—COMPROMISE 
OP SUITS IN CiV. Pro. code, Marsh. 274 = 

2 Hay 213. 

See COURT PEES ACT, 1970, s. 15. 11 B.L R. 
372, Note. 

Right of Government to stamp fees—See 
Limitation act, iyo8, arts. 149 . i82, 2 B L 
B. App. 22=« U w.R. 0 . 0 . 67. 

Refuiil—See Rbiund. B L.R. Sup. Vol 
511=6 W.R. Mis. 65. 

Stamp Fraud, 

This circular deals with the evasion of stamp 
law oy mooey-leuders—Promissory notes. 25 
W.R H.C> Rules, Clr. Order No. 9, dated 12th 
May 1876. p. 11. 

This circular deals with the responsibility 
of serishtadars as regards stamp frauds. Rev 
Cir. No. 4, 25 W.R. Rev. Cir,, p. 8, 

This circular deals with the fraudulent use 
of postage stamps. Rev- Cir. No. 2, 25 W.R. 
Rev. Cir., p. 30. 


Stamp Law— conefaied, 

i 

Sf states that the working of the 

Stamp law is to be watched- Clr. No, 19 

Orders, ® ^ 

Ciroular Order 

S.'J? 18^7 as inconsistent with existing 

Stamp law and a recent ruling of che High 

iseTs w R 

188/, 8 W,R. Ciy. Cip. Orders, p* S« 

Stamp Veodor. 

/.iw ^ sfump vendor to endorse parti- 

cufors.—The omission of a stamp vendor to 

particulars 

requ redofhim does not make the document 

s. le 11 M 
Standard Pole. 

Of measurement—Jurisiiction of Collector— 

Staodiog Crops. 

(1) —Sfandiiip crops^Jmnoveable properlu.— 
btaoding crops have repeatedly been held to be 
immoveable property and not moveable pro¬ 
perty. So long as the crops ate on the ground, 
they must bs regarded as immoveable property. 
WhOQ these are severed from the land they 

Pfoperty. SURAT LALL 
MONDAL V. Umar Haji, 22 C. 877. 

(2) —Standing erops—Limitation del ^Deflni- 

txons tn Registration dels—Standing crops are 
not moveable property within the meaning of 
the Limitation Act. (dB.L R. 509,610,24 

W.R 2b4. F. ; 3 C- 331, R.) The definitions in 
he Registration Acts are expressly given for 
the purposes of those Acts and ought not tc 
govern the decision of questions raised under 
r PANDAH GAZIV. JENNUDDI. 4 

C. 665=2 C.L.R. 526. 

See Bou. ACT XVII OF 1879, s.22, 6 B. 692. 

See U. P. ACT XII OP 1881, ss. 42. 95, 206, 

24 A. 5I7 = A.W.N. 1902, 50. 


See ATTACHMENT—Subjects OF ATTACH¬ 
MENT, 11 M. 193. 


Stamp Law. 

(1)—t7rtsta»»p->d bond—Intention to evade 
stamp laws—Evidence—Construetton. — Where a 
bond contained a stipulation to the effect that, 
as the obligors were urgently in want of money 
and unable to procure a stamp, they executed 
the bond on plain paper, agreeing to make good 
any penalty the obligees might have to pay in 
suing them to enforce the obligation, held -chat 
this was not in point of low an agreement to 
evade the stamp laws, though, as a matter of 
fact, an intention to evade the stamp laws 
might have been inferred. Sashi BhusaN 
Banerjeb V. Tarchand Kab, s B.l.R. A.C. 
329=11 W.R. 588. 


Small Cause Courts, whether could attach 
and sell standing orops-See ATTACHMENT- 
SUBJECTS OP ATTACHMENT, 14 A- 30=A.W. 
N. 1891, 174, 

Customs as regards, and trees on land —See 
Civ. Pro. Code. 1903. ss. ii. 14, 0. II, r.2. 
s. 47, U.B.R. 1897 = 1901, Vol. II, 213. 

Claim to—Right of successful claimant—Nee 
Claim. 8 Ind. Cas. 77. 

Mortgage — Decree— Suit by decree-holder 
against purchaser for v.alue of stauding crops— 

See Emblements, Doctrine op, 13 M. 16. 

See Landlord and Tenant—Ejectment, 

5 C. 135. 


1041 


THE ALL INDIA DIGEST. 


1042 


ififandiog Crops 

Ate immoveable property within the mean¬ 
ing of the Limitation Act—See LIMITATION 
ACT. 1908. arts. 2, 29. 36, 9 O.W.N. 376 =32 
0. 459. 

Assignment of bond hypothecating crops valid 
-without registration See REGISTRATION ACT, 
1908, 8. 17, 10 A. -lO^A.W.N. 1887. 270. 

Execution sale of mortgaged property—Bight 
to staoding crops—See SALE—SALE IN EXE¬ 
CUTION OP Decree—general, 2 3. 670. 

Suits to establish tight tc—on basis of title 
to land not ccgnisable by Provincial Small 
Cause Court—S«e SMALL CAUSE COURT, 
Mofubsil, Jurisdiction of—general, 2i 
C. 430. 

Suit for declaration oi title— Declaratory 
deotee —See SPECIFIC RELIEF ACT,1877. s.42, 
Proviso, L.B.R, (1903-1904), Vol. H, 124. 

Standing Orders ofBoard of Revenue,Madras. 

B. 0. No. 15. rr. 4,5. 7, 11, 13& 14—See 
DARRHABT rules, I M-L.T. 278 = 29 M. 461; 
APPEAL THEREON DISMISSED, 2 M.L.T. 141 
= 80M 270. 

Standing Timber. 

(1)— Standing timberohnnoveable properly.^ 
For the purposes of the Moiuseil Small Cause 
Courts Act, standiug timber must be classed as 
'immoveable property. UMED RAMv. DAULAT 
BAM,S A.S64, F.B. = A. W- N 1883,148. [F., 
11 M. 193 ; R., 10 A. 159.] 

See Registration Act, 190S, ss. 2 and 17, 
6 M. L.J. 253. 

See BUB. Reg. II of 1897. a. 3, U. B. R. 
(1902 1903), Vol. II. Civil, UPPER BURMA 
KEOISTRATION REGULATION, p. 1. 

If immoveable property—See LIMITATION 
ACT, 1908, art. 182, A W. N. 1887, 59. 

'Btant. 

Position and power^of—Waste—Destruotioo 
ofinberitanoe—See MALABAR LAW—GENE- 
BAli. 7 M.L.J. 317. 

Btanom. 

Suit for declaration of right to a—Maintain¬ 
ability—See DECLARATORY DECREE, SUIT 
FOB-Miscellaneous. iM.W.n. i9ii, 358. 

Stare Deeliit. 


Stare DeoisiB—concluded. 

(3) -Principle oy.—The doctrine that ‘ where 
there is a long course of decisions, they ought 
not to be reversed and the law thus aUerert 
should not be applied where the senes ot deci¬ 
sions bad varied from time to time lu iho 
grounds upon which they were based. Ra.ia 
RAO VENKATA SURYA MAHIPATI RAIMA 

Krishna Rao Bahadur v. the court of 
Wards. 22 M. 383 = 3 C W.N. 413, P. C =26 
1. A. 83 = 9 M. L J- Supt- p- 1 = 1 Bom- L- R. 
277=7 Sar 481- 

(4) —Judymentol single Judge— Hotofar bind¬ 
ing on another single Judge —k Judge sitting 
on the original side of the High Court is ordi¬ 
narily bound to follow the judgment of another 
Judge wben the latter has decided a question 
ollaw.or laid down certain principles ot practice 
or procedure, or judicially construed any pro- 
visiou of law pcovatliDg io the country ; but the 
former is not bound to follow ibe Idticr’a nod* 
logs of facts based on the evidence recorded by 
him, when the evidence that may be available 

before the Judge in a later case may be fiBlec 
and more reliaole and may tend to lead him 
to a diSereot conclusion. jAilSHED v. SOON- 
ABAI, 10 Born. L. R. 417=32 B. 122. 

Rule of stare decisis— Applicability to Hindu 

\nv-See- Hindu law -adoption, 17 a. 
294, P.B. = A. W. N- 1895, 167- 

State. 

See Government. 

Eighl of—To waste lands— Presumption of 
ownership olQove' nment— See FOREST LANDS, 
15 M.L.J. 147=29 M. 257- 

Slate Land. 

( 1 )—Question as to land being slate land.— 
Questioue as to land being State Uud ot pri¬ 
vate should not be raised when they are un¬ 
necessary for the decision ol claims as between 
the parties themselves. MauNQ AUNG BYJ v* 
MauNGYan BYO. U.B.R. 1892-1896. Yol. 
II. 634. [R.. U.B.R. 1902-1903, II.O.P.O. l.J 

See ClV. Pro. CODE, 1908, s. 9, U.B.R. 
(1897-1901), Vol. II, 209, 211. 

Su Evidence act, 1872, s. 116, L.B.R. 
1898—1900, 651. 

Attaubment of produce of—Duty of Court. 
See Execution of decree - Mode of 
EXECUTION, U.B.R. 1908, 3rd Qr . Land and 

Rev. Reg. i. 


{l)—Aopli'iability of The princi¬ 

ple of stare dedsit ib ol undoubted value in its 
Darios on the law of the property. KasHIRAM 
V. PANDU, 4 Bom- L. R. 688. MANILAL v. 
Vanmalidas, 7 Bom. L.R. 644. 


( 2 )->Ruf« o/.—Stare deoisis ia a salutary rule, 
and where injuBtioe is not effected by following 
xaleof law laid down many yearg ago, and 
ponsistently adhered to. it is obvioualy inexped¬ 
ient to vary that rule. 

MUHAMMAD IBBAHIM, l4 P.L.B. 1908. 


Statement in Prevloua Suit. 

Statement in previous suit — Estoppel .—The 
statement of a persen in a previous suit that 
he and aootber were the descendants of a com¬ 
mon grandfather and that he intended to 
admit the other to a share in the property might 
eetop him under s. 115 of the Evidence Act 
from asserting that the other was not the 
descendant of a common grandfather, which 
was a matter oi faot ,* bnt the bare statement 
of his intention to give that other a share in 


0. lX-66 
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Stitcmeot in Previous Suit—cgnciuded. 

the t‘:^tate did not i-er ce create a title to a 
share, though it migbi give rise to the infer¬ 
ence that he knew or believed tho other to be 
e i;|pc. loashare, and such staienjeut as to 
I 'entiOD availed nothing unless it amounted 


Statements of Objects ard Reasons. 

SetcSTATUTES, CONSTR' CTIOKOF.5 A.121, 

145=A.W.N. 

isy;., 6, 10 C 1C6, E.B, = U G L.R. 342. 

Stationery* 

This circular enquire v.bsiher Judges are 
rcstnotcd to any particular monthly sum for 
the purchase of stationer- . , and i f such sum 

19 suffioient. Civ. Cir No. 3 dated IstSeptem- 

her 1869, 12 W.R. Civ. Cir, 7, 

This circular directs tb .r charges for hindiog 

oook^j Sire to ue met fiom for statiou- 

ery. and not to from au item in cODtingont hilK 

Cir, No. 3 dated 26 March, 1868, 9 W.R, Civ. 
vir* 3» 

Stationery Accounts. 

This circular deals witl ih? expenditure on 
account of ststioner^ in l.SGi aud 1865 by each 
audder A mocn in bis double capaoitv of Sudder 
Ameen and Sudder JIc.'tisiR. Cir. No, 47 
dated the Sth December 1866 6 W R Cjy’ 
Cir. Order, p. 13 . 

Stationery Superintendent. 

This circular directs tb.‘.t all future applica- 
tions for printed or MllK graphed forms are to 
hfl made to the Superirterdent of Statiooerv. 
CiY. Cir, No. 16 dated 17th June 1870, 14 W 
R. CIy. Cir. 1. 

This circular draus attention to circular of 
«J^ne 1870 directing that applications for forms 
should be made to Superiui indent of S'a'ionerv 
Cjy. Cir. Memo. No. 13 cf 13ih May 1874, 21 
W R.H.C. Rules & Ors 27. 

This circular deals with the corrigendum to 
be made in letter to Superintendent of Station¬ 
ery circulated with Cir. Memo. No. 7. dated 
176h December 1870. CiY. Cir. Memo No 17 
dated 11th January 1871, 15 W.R Civ. Cir. 2. 

Status. 

Que-stion of status—i?e5 judicata.—See Evi- 
DENCE ACT, 1872. S9. 41, HO. U.B.R. 1910. 
4tD Qr., 61. 

Statute 8, Anne, C. 14. 

A 2 )plicabilily to India.^Tbe Statute 8, Anne 
C. 14, does not apply co this country (Per 

Peacock, C.J.). It does not apply to a case in 

which a claimant is seeking to enforce the pay- 
rnent of hor rent from another creditor for rent 
even if It would, where the claim was against 
an ordinary execution-creditor. 8 . M. Pada- 
MAKI DASI V, JAQADAUBA DASI, 8 B.L R 0 

C« d6e * 


Statute 29, Car. II. C. 3 (Statute of Frauds.) 

(1)—Sta<tt<e 0/Prau* (29 Car. II, e. 3)— 
Hindu and Mahomed in defendants.— a 

contract is proved to have been entered into, 
but DO memorandum thereof in writing has 
been signed by the parries, a Hindu defendant 
18 not entitled to plead the Statute of Prauds, 
that statute not being applicable to Hindu aod 
Mahomodan defendants. BOrrodaile v 
Chainsook Buxyram, 1 Ind. Jup , OS 79 

= 1 Hyde, 51. 

{2)—Statute of Frauds (29 Car. II, c. 3)— . 
Application of. to the High Court. Original 
Cxvil S\de.-Quaere —Does the Statute of 
^auds form any part of the procedure of the 
High Court in its original jurisdiction? RaU 
SaGUR DUTT V. NOBO Gopal Mookrr.iee. 
Bourke. O.C . 367. 

(3)—See Guarantee, 5 B L R 639. 

Statute of Frauds, applicability of, io 
tbecase of Parsis—Re.^ultiog trust under will, 
necessity of taking probate-P aRSIS, 6 B, 
^d3. 

(5)—Applicability to India—TRUSTS, 11 
Booi. L. R 85«5M. L.T. 301-33 B. 309^2 
lod* Casi. 701. 

. 4— Applicahility (o British born sub- 

j6cts,^S. 4 of the Statute of Frauds applied 
not only to cases in which both parties were 
British subjects, but also to cases in 
whioh^ tbe defoodant alone was puch. So, 
where io a suit on a cctrcoant to pay* the defend¬ 
ant alone was a Britisb^born subject, it was 
necessary that tbe contract sued upon should 
bavc been in writing. MUTTIYA PlLLAl v, 
Western, l M.H. C. 27. [ft., u W. R. 305.] 

(7) —S. i..-j\iukammadan law— Procedure.— 

It may belaid down as a general proposition 
that the Statute of Frauds is in force io the 
island of Bombay. But tho provisions of 8.4 
of the Statute are not applicable in Bombay in 
suits between Muhammadans, or in which the- 
defendant is a Muhanimadan. MANIKJI 
MEHERVAKJI V Rahimtulla alubhai, 1 

B. H. C. App. 1. . 14 w. R. 305 ] 

(8) — S. i—Hindu defendant. —The 4th section 
of the Statute of Frauds does not apply to suits 
in which the defendant is a Hindu. NEKRAIE 
JEMADAR.v. Iswariprasad PACHDRI, 5 B. 
L.R. 643 = 14 W R. 305. (9M.1.A, 426, 1 M.H. 

C. 27 ; 1 Hyde 63, 1 E.H.C . ‘And Ed., App 1, 

Statute 29, Car. 2, C. 7 (Lord’s Day Act). 

(1)— Lord's Day Aot.—Entirely unsuited to- 
tbe circumstances of this country—Applicability 
of tbe Aot to India— ProceedingB taken oo 
Sunday by Munsif, whether void—Se« PBAO* 
TICE AND Procedure. 6 A.L J. i06*=A.W.N. 
1908, 43 = 3 M.L.T. 211s.= 30 A. 186. 

(■2)~~S. 6.—Mahomedan debtor, arrest of. cfl- 
a Sunday, not illegal,— The arrest of a Mahomo* 
dan debtor within the original jurisdiction M 
the High Oourt oo a Sunday is not illegal.' 
Per HoUoway. J.—The provisions of the Lord’a 
Day Aot (XXIX Car., 2, o. 7), do not applj 
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Statute 29, Car. 2, C. 7 (Lord's Day Act) 

— concluded. 

this country. E%’en if the substantive portioos 
of the statute were applicable, it did not follow 
that s. 6 would be. Tbe'mode of execution of 
judsment is exclusively dotermiued by the 
Court of process. Per Kernan, J. —A.s between 
natives of India, the Lord’it Day Act does not 
apply. PARAM SHOOK DORS v RaSHEED- 
OOD DOWLAH E.^H.ADOOR 7 M H C 28S (fl , 
30 A. 136 = A.\V.N. 190S, 43 = 5 A L.J. 106=1 
M.L.T. 211 ] 

Statute 6 and 6, Edw. ill. C- 16. 

See Salary. 3 M I.a. 435. 

Statute 82, Hen. VIII. C. 34. 

See Landlord and tenant—Forfei¬ 
ture. 14 C.176. 

St. 13, Eliz, C 5 

(1)— Statute 13, Eli3abelh,c. !>— Applicability 
to mofussil.—'lhe Privy Council has expressly 
sioctioned the adopiioo in tbe inofussil of the 
principles of cbe Statute 13, El'Z.tbeth, c 5. for 
avoiding fraudulent conveyaooeH EUGEN?:- 

PoQosE V. The Delhi and London Bank¬ 
ing Co.. Ld.. 10 C 981. (IOC. Gl6=ll l.A. 
10 . R.) 

{‘2]—Stale>nenff. made out of Court—Doctrine 
of iraudulent conieyance void against creditors. 
— Tbe doctrine of a fraudulent conveyance 
being void as against creditors hvld to be a 
principle of Hindu as it is of English law under 
13, Elizibetb, c. 5 SHAtlKtSSORE SilaW v. 
COWIB. 2 lod. Jur. 0 3 , 7. See also, SUD- 
HEEKEENt CflOWDRAIN V. GOl'BE MOHUN 
SEIN, 1 W.R. 47. 

(3)—See Debtor and creditor, ii B. 
GC6. 13 B. 434. 10 0. 610=11 l.A 10, 1 

Hyde 178. 

(i)-Se« Transfer of Proi'erty act, 
188'i. a. 53. 7 Bom..Ii R. 267. 

(6)—8. G—Sec Transfer of Property 
act. 1882. 8 63, 11 O.W.N 930 = 6 C.L J. 4l0 
-34 0. 999. 

Statute 27, Eliz.. C. 4. 

See Transfer of Property act. 1882, 
8. 53. 7 Bom. L.R. 267 = 22 0. 195. 

Statute 43. Eliz., e. 4. 

See BOM. ACT HI OF 1838. sa. 143. 144, 16 
n. 217. 

See Mahomeoan Law-Will, 1 B.H.o. 
71. 

Statute 2, Jac. I. 0. 16. 

See English Law, 6 M.I.A. 43. 

Bee Statutes, Construction op, 5 M I. 
A 284. 

Statute 3. Janei I, C. 7. 

If applies to India—Statute 3, Jamea I,C. 7. 
baa oot been extended to tbia oountcy^ 
U. J. WILKINSON V. ABBAS SiBEAB, 8 B.L. 

B. 0. 0. 96. 


Statute 7, Oeo. I, C. 21. 

8.5—See Jurisdiction—ADMIRALTY and 
Vice-admiralty, Jurisdiction, 5 B.H C. 

O.C. 64. 

Statute 13. Geo. HI, C. 63 (The Cast India 
Company Act, 1772). 

See Mi^RTGAGE — accounts BFTWEF.N 
Mortgagor and Mortgagee 5 a.419 = 
A.W.N. 1883, 43. 

S. 3fi-Scc ben. Reg. hi of 1818. 6 B.L. 
R. 392. 

Statute 21, Geo- III. C. 70 (The Cast India 
Company Act, 1780). 

(1)—4cf X.KVI of 186i~~Effect of statute .— 
The law or equity to be admini.stered lo the 
High Court does not depend upon any previous 
Act of Parliament. Tbe Star, 21, Geo. Ill, 
0 . 70, which gave to Mabomedana and Hindus 
tbe right to bavo matters of contract and 
dealing between pariy and party, inheritance 
and 8UCPea«iofi. determined by tboir laws and 
usages, was an Act which was applicable to tbe 
Supreme Court, if the provision basany effect 
in tbe High Court, it is not by virtue of tbe 
Act. but by virtue of tho Charter which, by it.s 
terms, introduces into it tbe dirrclinos con¬ 
tained in tbe Act. MaDHAB ChuNDBR PORA.- 
manick V. Ra.icoomar Doss, 14 B L R 76 
= 22 W R 370. 

{2)—S. a —See HIGH COURT, JURISDIC¬ 
TION OF -Madras, h M 24. F.B. 

(3) —S. 8—See HIGH COURT, JURISDICTfON 
OF BOM.'JAY, 4 M l.A 353. 

(4) —S- 17 — Contract between Hindus in 
Calcutta, by what laio governed —A tenancy 
created, by express contract, between Hindus 
in Calcutta is witbin the wordb “ mattors of 
coDirsut and dealing belweea party and party'* 
in s. 17 of 21 Geo. HI. o. 70; and the rights of 
tbe parties thereto aro governed by Hindu 
Law. RUSSICKLOLL MUDDUCK v. LOKE- 
NATH Kurmokar. 5 C. 688 = 5 C.L R. 492. 

(5) — S. 17. Consfrueftow o/. —Tbe true con- 
etruction of 21, Geo. Ill, c. 70. s- 17 must con¬ 
fine the words “ tbeir inheritance and succes¬ 
sion " to questions relauug to iuberitance and 
succession by defendants. A question of 
plaintiB's succession is therefore not determina¬ 
ble by tbe laws and usages of the Gentoos. etc.—, 
Per Pontifex, J. SabkiES v. PnOfiONOMOYEE 
DOSSEB, 6 C. 7g4 = 8C.L.R. 7b. [R.. C B. iG8, 
F.B.] 

(6) —8.17—Se*E nglish Ltw. 5 B. 154. 

(7) —8. 17—Applicability of Hindu law—See 
English Law, 8 c. 582. 

(8) —8.17—See GUARANTEE. 5 B.L.R. 639. 

(9) —8. 24 — See JUDICIAL OFFICERS, 
Liability op. 2 M.l A. 293 . 

Statute 87. Qeo. HI, C. 142 (The East India 
Act. 1797). 

8. 8—Ste Bbn. Reg. HI op 10 I 8 . 6 B.L. 
B. 392. • 
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-Statute 36 aad 40. Geo. HI. G. 79 (The 
Goveroment of India Act, 1800j. 

s. 3 HIGH Court—Jurisdiction op 

—Madras. 8 M 24, P.B. 

Statute 49, Geo. III. C. 126 (The Sale of 
Officers Act, 1809). 

See Salary. 3 M.I.A. 435. 

Statute 52, Geo. Hi. C. 101 (Lord Romilly’s 
Act). 

SteClV. PRO. CODE, 1908, S8. 92. 93 and 
90, 24 C. 410. 

See Right op suit -Endowment suits 

RELATING TO, 17 M. 462. P.B. 

Statute S3, Geo. HI. C. 153 (The East India 
Company Act. 1613). 

See High Court, Jurisdiction op- 
Madbas. 1 M. 89, P.B, 

io?' ^^VOCATE-GENERAL, 4 M.I.A. 

statute 36, Geo HI. C. 100. 

See Habeas Corpus. 5 B.L.R. 557 . 

Statute 4. Geo. lY, C 71 (The Indian Bishops 
and Courts Act, 1823/. 

8. 17 — See High Court, Jurisdiction of 
—Madras, 8 M. 24 , P.B. 

Statute 6, Geo. IV, C. 16. 

Statute, if applies to 7ndifl.-Tbe Statutes, 
€th Geo. IV, 0 . 16, and the 2Qd aod 3rd Will. 

IV. , c. 114, made to facilitate the proof of 
Hankruptoy, do not extend to lodia. CLARK 

V. MULLICK, 2 M.l A. 263 = 3 Hoo. P.C. 232 
^Olortoo 430 = 1 Sap. 188. 

Statute 6. Geo. lY, C. 83 (The lodian Salaries 
and Pensions Act. 1823), 

See Salary, 3 M.I.A. 435 . 

Statute 9, Geo. I¥. C. 14. 

Prospective and retrospective operation of, _ 

The Statute 9. Geo. IV, c. 14, extended’to 
indto by the Indian act, XIV of 1848, heU to 
apply to an aotion pending in the Supreme 
Court, at the time of its iutroduotioo into 
Indza. THE East India Company v 
ODITCHORN PAUL. 6 M.l A. 43 = 7 Moo. P.C. 
63=14 Jur. 253=1 Sar. 394. 

Statute 9, Geo. IV, C. 31. 

P.C.® 09tf ^ 

Statute 9, Geo lY.G. 33. 

See Land-.tenurb in Bombay, 4 b. H. C. 

Statute 9. Geo. IV, C. 78. 

S. 3B—Insolvency.—Palmar & Co., haviog 
borrowed a large sum of the Bank of Bengal 
depoBitod Oompany's paper with the Bank to a 


Statute 9, Geo. lY, C. 73—concluded. 

greater amouot, as a collateral security, aocom* 
panied with a written agreemenij authorising 
the Baok» in default of repayment of the loan 
by a given day, “to sell the Company’s paper 
for the reimbursement of the Bank, tendering Co 
Palmer & Co. any surplus.*’ Before default 
was made in the repayment of the loan, Palmer 
<t Co. were declared insolvent under the Indian 
Insolvent Act. IX Geo.lV, o. 73, by the thirty- 
sixth section of which it was declared^ Chat 
where there bad been mutual credit given 
by the insolvents and any other person, one 
debt or demand might be sol off against tbe 
other; and that all such debts ae might be 
proved under a commission of Bankruptcy in 
Englafid^ might be proved in the same manner 
under the Indian Insolvont Act. At tbe time 
of tbe adjudicatioQ of insolvonoy, the Bank were 
also holders of two promissory notes of Palmer 
& Co., which they had discounted for them 
before tbe Transaction of tbe loan, and tbe 
agreement as to tbe deposit of tbe Company's 
paper. The time for repayment of tbe loan 
having expired^ tbe Bank sold the Company’s 
paper, the proceeds of which, after satisfyiog 
the principal and interest due on the loan, pro¬ 
duced a considerable surplns. Id an action by 
the assignees of Palmer A Co-, against the 
Bank, to recover the amount of this surplus, 
keldi that the B.aDk could not sat off the 
amount of tbe two promissory notes, and that 
the case did not come within the clause of 
mutual credit in tbe Indian Insolveot Act. 
Young v. the bank op Bengal, 1 M.I.A 
87=1 Moo. P.C. 150*1 Jeacon. 622*1 Sar. 
97. 


Statute 9. Geo, lY, C. 74 iThe Criminal Law 
(India) Act. 1928). 

5 . covmitted hi two places^ 

A2)plicabilUi/ to 2 )erscrti$ afnc^iable to the Sup¬ 
reme Court of CalciUta^'' Within the limits of 
the Charter/' mcanhigof, —The object of Stat. 
9, Geo» IV, c. 74, e- 56 nas been the applica¬ 
tion and exteosiou to the British territories in 
India the same provisions as had then been 
made for England by the recent enactment in 
tbe 9tb of Geo. IV, c. 31 with respect to 
offences in two different places or partially 
committed in one place and accomplished to 
another. The stitute extended only to persons 
who wore otherwise amenable to tbe critnina) 
jurisdiction of the Supreme G^urt at OaloQtta 
as described in s 1, and it applied only to 
oases in which the felony or'the crime has been 
committed by persons who committed it partly 
within tbe jurisdiction and partly wtthout- 
Tbe statute could therefore have no appli* 
cation to persons not amenabe to Ibe Supreme 
Courtaod also where thaoSeoceoommittPd has 
been within one jurisdiction. NGA HOONO 

y- THE Queen, 4 W.R.P C. 109*7 H-I.A. 
72*Bou]. 189*1 Suther. 289 = 1 Sat. S98- 

Statute II. Qeo. lY and I, Will lY* C. 68* 

S. 1—See CARBIBBS, 19 0. 538, 


t > 
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Statute 2 and 3, Wilt IV. G. 31. 

{y)—Privy Council issued under^aivd 

8, Will. IV, C. ti'-Vice-AdmiraUy jurisdiction 
— Procedure. Privy Council rules issued 
under 2 and 3, Will. IV. C. 61, do notoperate, 
except in tbe cases in wbiob they were expressly 
kept alive, that is to say. suits in rem in which 
(here is no appearance, and other matters to 
which the Procedure Code cannot be applied. 
(17C. 66, i?.) [fi., 22 C. 5U ] The efiect of 
appearance, the mode of objecting to the juris¬ 
diction and the mode of questioning the validity 
of a pleading are in Vice-Admiralty cases mat¬ 
ters governed by a settled practice under tbe 
Procedure Code, hi the matter of the shq) 
"FANNB BKOLFIELD,” 17 C. 337. 

(2)—Boles issued uodet — See PRACTICE 
AND PROOBDUUE, 22 C. 5L1. 

Statute 2 & 3. Will. fV, C. It. 

See PBBaCRil’TiON—E asements-LIGHT 
AND AIR, 12 B. L. R. 406. P.C. = Sup. Vol. 
I. A. 175=19 W. R. 194=3 Sar. P. C. J. 236. 
6 B. L- R. 85. 

Statute 2 & 3, Will. IV, C. 114. 

Statute, if extemt. to [udia.—The Statutes, 
6th Geo. IV, C. 16, and the 2nd and 3cd Will. 
IV, 0.114, made to facilitate tbe proof of Bank¬ 
ruptcy, do not extend to India. CLARK v. 
MULLIOK, 2 M I.A. 263 = 8 Moo. P. C. 252 = 
Horioo 430 = 1 Sar. 188. 

.See INSOLVBNCV—miscellaneous. 2 M. 
I. A, 263. 


St. 3 and 4, Will. IV, C. 89 (The OoTernmei^ 
of India Act, 1833). 

S. 43—Sec Cession of British Terri¬ 
tory. lO B.K.O. 37. 1 B. 367, P.C. = 3I.A. 
102 . 

S, AQ—Scc habeas Corpus, 6 B.L.R. 
459. 

S. 43-SfC limitation Act. 1908. arts. 
118, 119, 182, B L.R. Sup. Vol. 506 = 6 VV.R. 
Mis. 69. 

Statute 5 and 6, Wro. IV, C. S4. 

See Marriage, 2 Hyde 65. 

Statute 6 and 7. Will. IV. C. 96. 

Sec highway rate, 3 M.I.a. 408. 

Statute t. Viet . C- 26 

S. g—See Succession act. i8C5, s. 50, cl. 
v3). 1 B. 547. 

Statute 1 and 2. Viet. C. IIO. 

.SVt'S t. 11 and 12. VIC., C. 21, 3 B H.C. 
O.C. 25. 

Statute 2 and 3, Viet., C. 39. 

Father’s right to custody — Legitimate 
children—Euglish Law. Previous to —See CUS¬ 
TODY OF Children, i Hyde. 99. 

Statute 3 and 4, Vlct., C. 96. 

See SHIP, 4 M.I.A. 179. 


Statute 3 & 4. Will. IV, C. 4l (The Judicial 
Oomrolttee Aot, 1833) 

(D— Costs-M i8CELL\NEOUS. 3 W. 
B. P. c. ai = 8M. I. A. 2-25. 

(21—Sec Limitation — Miscellaneous. 
3 W- R. P. C. 31 = 0 M. I. A. 226. 


Privy council, Practice of— 
special leave to appeal and to de¬ 
fend APPEAL. 2 M.I.A. 428. 

(4)_g.<).^ec Practice and Procedure, 
6 M.I.A, 499. 


(5) — Si. 8. 4—See Bom. act XVIIl OF 
1848, 5 M.I A. 499- 

(6) —8 4-.SVe APPEAL TO PBIVY COUNCIL 

—Cases where appeal libs or not, b 
M l.A. 274. Note. 

(7) —8. 4—See PRIVY COUNCIL, PRACTICE 
OF— General, 6 M.I.A. 270. 

(b) -8. 4—See No. 6. mpra. 

I9i—a 21-See LIMITATION ACT. 1908. 
arts. 118, 119. 182, B L-B. Sup. Vol. 606-6 
W.R Mia. 69. 


Statutes and 4, Will- lY, o. 42 

See Statute, construction of. 26 A. 
299. P C -31 l A. 110 = 8 C.W.N. 521-14 
M.L.J. 190-6 Bom. L R. 606. 

8. 39-See AOT XXXU OF 18S9. 6 M.I.A. 
389, 4 W.B. P.O 0-T M.I.A. 268. 


Statute 3 aod 4 Viet.. C. 69. 

Sec Jurisdiction— ADMiB.tLTY and vice 
ADMIRALTY. JURISDICTION, 5 B.H C.O.C. 64, 
10 B.Il C. 110. 

Statute 9 and 6, Viet., C. 39. 

S?. land 3 — See PRINCIPAL AND AGENT. 
AUTHORITY OF AGENTS. 1 lod. Jur. O. B. 17 
= l W.R.P.C. 43 = 9 M.I A. 140. 

Statute 9 and 6. Vlct., C. 49 (The Copy right 
Act. 1842). 

Sec COPY RIGHT, 19 B. 557. 17 C- 951. 

Statute S aod 6. Vlct., C. 100. 

See COPY-RIGHT. 8 B.L R. 299 = 16 W. R. 
90. 

Statute 6 and 7, Viet., C. 94. 

See CONSULAR COURT, 3 B. 53. 

Statute 7 and 8. Vlct., C. 69 (The Judicial 
Committee Act, 1844). 

See BOM. ACT XVIII OF 1848.6 M I.A. 499. 

See Practice and pbocboubb, 6 M.I.A. 
499. 

Statute 8 and 9, Viot , C. 16. 

8. 97-See COMPANY-POWERS AND LIA‘ 
BILITIBB OF DIRECTORS, 6 B.L.B, J95. 
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Statute 8 and 9. VIct., C. 18. 

“ A- -^78 

Statute 8 and 9. Viet., C, 30. 

COUNCII,. PRACTICE OF- 
KhfeT ORATION OP APPEAL, 6 iI.I..A. 491. 

Statute 8 and 9, Yict,, C. 109. 

-■■v E>JGLISH LA^V, 4 M.I.A. 339. 

'‘"ac. 11487“ '■ 

(I)—.V«»0H(;«.s lo visolccnt and aedilors— 
J racticc.-A d application fora summons loto- 
solvent and the petitton.ng cred.tors to Ee 
examined witb reference to the debt on which 
the insolvency had been adjudicated should be 

i f ^^““‘^sioner. Jn re Khoda 
B ex, 1 Ind. Jur. N.S. 42. 


Vaijicolion of schedule by ar/khrit.^ 

I Personally atiest'the truth 
of the schedule. In Oie mailer of HAMILTON 
ANSTRUTHER. 11 b.l.R. App. 34. ^ 

in rcchlcss manner.-Reckless 
trading although uuaccompaoied by any legal 
or moral fraud, is a ground for suspeodiuVp?o 
tecticn. In re BagGOT. Bourke. Iob, S ^ 

{4)--]''rnudulcnl practice in tradc-I'oiver of 
Coto f to punish cnminally.-CQtU6oite refused 
where insolvent had been guilty of fraudulent 
practices in trade. Certificate suspended in the 
case of a partner as home who. though innocent 

of the fraudulent practices, omitted to give 

notice to the parties intended to be defrauded. 
The Insolvency Court has no power to punish 
criminally for fraudulent practices in ^trade 
This i.s left to the action of creditors through 

{5)—Minor, adjudication of, ns insiuvcnl —A 
minor who has traded cJuol be adjaSted 
an insolvent on the petition of those who hate 
supplied him wiih funds for his business /,! 
re NOBODEEP CHUNDER SHAW J^r' fifl 

IL.R. 18 Ch. 0.109,/fW.) ’ ^ 

WtWmrjc ■ BanJcruptcy 
Act, 1861 - Premia on policy of insurance --An 

1863. Held that be was not still liable, under 

18C1. s. 164. for the ascertained value of cor- 
to.o premia OD a policy 0 / insurance vvbich he 
haJ undertaken. GRAY v. CHICK. Cor. 136, 

— Assignee - Leave to sue 

J >actice.—lt IB not necessary for ths Assienaa 
to obtain the leave of the Court before Com¬ 
mencing an action: the absence of such p“ 
mission IS mabier of objection only between 
the assignee and tbe Court of bankruptcy and 
not between tbe assignee and the other ^oartv 
to tbe suit. InrcLATAPls. Cor.4. ^ ^ 

Jm^i-ilro/fer.-TLeagentofa comnanv or 
private individual who ptoenres and receives 


maV 21 {Insolvent Act, 

io*8)—confwaed, ’ 

IS paid by commission, is not a broker oJ 

attend Court by 

f rn77r:^;7y;Z“h^^: o77r“co7i.” 

ODo7To77H7K'“ro7 BlX'tr-S "’* " 

./A man cannon commit anv net, af 

7af 7,f'7.7 7lfi=b ‘he 

and of which he bad no 
th!? ihraM "PPlication of the principle 

?r,:Er' ca^e/bX^ 

^ Pnucipal rendering him li*- 

bio wuhm the statute, was correct. When 
the gomasJtn does not occupy such a position 

the 7ro7,;57'!L" iaeoleent ou 

the ground of the gomasUuCs personal conduct. 

remrHl k^ managed by go-ncsihas have no 
nmnrt^l ^ '*1 msolvency, whatever the 

to ^ 5® mcerpreted with reference 

DUn^M f* o« ^«ANPAT SINGH BAHA- 
SfiQ-’fi l® 26. P.C.=22 I,A. 162=5 M.L.J. 

553J® El*-. 31 C. 761=8 C.W-N. 

--ict (S:at. 11 and 12 

/»»,; ;/ ' • in i4isolveiu^^ 

nnd obtaining discharge-Expunging fromsche- 

creditors wlio do noi prove their 
Aiisujn^fe's relation towards ere- 
fUlois admitted in schedule.-CertBin insolventa 
hied their schedule in July 1868 in Bombay 
and obtained their discharge on 15 —8—1869. 
The schedule contained the names of 26 cre- 
aitors. all of whom were residents of Moltao 
j '‘Rgregate amount of ad- 

““ounfcecl to Rr. 51.819-13-0. 
e Omoiai Assignee filed an affidavit in which 
he stated that a dividend of 4 per cent, bod 
l«en declared in tbe year 1870, and that since 
that time only one creditor bad applied for and 
received the dividend. K, the largest creditor 
Of the insolvents, applied in Julv 1886 for pay- 

dividend on his’claim of Bs. 
7,oOO, Beiog anablo to produce evideocdi iu 
Dis possession, in support of his claim after so 
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Statute 11 and 12, Viet., C. 21 (loeolyent Act, 
1848) - continued. 


Statute 11 tiod 12. Ylct-, G. 21 (loaolveot Act, 
1848J —coJihnued- 


long a period, be was allowed to prove bis claim 
from the books of the iosolvent wbiob were in 
-the office of tbe OfBcial Assignee. Thereupon, 
on 5tb Octotor 1887, K obtained a rule calling 
upon each and all of the creditors of the said 
in.solvent8 to appeal and show cause why they 
should nob .come in aod prove their claims 
agaiost the insolveub’s estate, or, in default, 
why their name-* should not be expunged from 
the schedule Held discharging the rule, that, 
where no fraud is proved or oven alleged with 
regard to the olaims of those creditors whose 
names areencered ui the schedule, the Court 
has uo powers to expunge their nam-s there¬ 
from. Held, further, that the Offioi-ii Assignee 
was a truHiee of the property in bis hands for 
all the creditors whose names were admitted in 
the insolvent's schedule. It was immaterial 
whether they bad acbu-tlly proved thoir claims 
or uol. In re DEWCUU\JUWRSi.I AND HBER- 
JEB DEWCURN, I2 B 342. [R., 20 B. 636.) 

{Vi)—Hiim)nar}jpr()ceedi}ig uJulcr-^Commin- 
sioncr in Inaolvencijpassing in effect an order 
for ejectment of the insolvent tenant, at the 
instance of the landlord — Whetiter valul —Juris¬ 
diction .—Where the Court ordered au insolvent 
to make over ponnession of a bouse, which she 
tenanted, to the Official Assignee, at the ins<aoce 
of the landlord. Held, that it is virtually an 
order for ejectment, and that there are no 
ptuvisious in the Insolvent Deotor's Act, which 
enable the Court sitting in Insolvency, on a 
summary proceeding, to make virtually an 
ejectment decree, at the instance of a landlord, 
agtiusl his tenant. In re MAUD ANDERSON, 
36 C 489=»2 Ind. Cae. 40S. 

(I8i —Discretion of Court -Mahnig of an 
adjiulicatiiuj order in this country, nolicithslaiul 
iwj existejice of 2 n'ior adjudientiny order in 
aivither country - Presence of larye assets — 
Convenience—Different Iliyli Courts cxercisiiuj 
concurrent jurisdiction Constituted Attorney 
in Calcutta of the Jinn of the debtors in 
Jjondon^ffecl o/.—The Indian Insolvency Courts 
have a disoretion in making an adjudicating 
order in this country, notwithstanding the 
existence of a ptior adjudicating order in auoiher 
country, if the oonditione of the Insolvency 
Act are satisfied aod there is no valid reasin to 
the contrary. (21 B. 297 (d07i, R.) The 
proseuce of Urge ass its within lh«ir juris* 
diution is a strong oiroum-’tanoa in favour 
of making such an order, [ii., il Bom. L R. 
1032.] The same principle applies toihediS r- 
eat High Couns in India exeroiaing concurrent 
jurisdiotioD. But, where there is a uoofliot, 
having regard to the questions of oonvenieoce 
aod considerationstof a like ntiure, one Court 
should practically have toyield to another as it 
may not be juet or equitable to allow the procee* 
dings in both Courts to go on oooourrently. (21 
B. 297, B ) Case, wherein it was held that the 
*O 0 Q 8 tituted Attorney in Calcutta of the firm of 
the debtor<< in London, oooopied euoh a poei- 
tioQ that his priaoipale most stand or fall by 
AU act. so that bis departoie mast be imputed 


to be the departure of his principals, for tic 
purprseof bringloe ibe case within the statute. 
In the matter <.j '.ViLLlAM WATSON, 31 C, 761 

= 8 C.W.N. 553. 

(M)—VV-v/i.j '7 . itmlc.-—Official 

assiijiice .—A vesting order, made under iLe 
Insolvency Act. ha- not the efltct of pivinc* 
the Official priority over the claim of n 

jadgmeot credicor, in respre: of property aua- 
cbed. at bis instan-e, previous to the passing of 
such ordvr. The Oiiicial Assignee stands in 
the shoes of the insolvent and takes the pro* 
petty, subject to any couities which are good 
against the Utter. MiLLKRv. LUKHLMANI 
DEBT. 28X. 419 = 5 C.W N. 761, (u W.R. 33, 
F.B P.-. IOC. lyO. /'y ) [t)rr,i7dc<i 29 C, 428, 
P.B =6 C.W.N. 577 : /.> . 2.') M. 406, 29 B. 
405 = 7 Bom. L R. 438 : d'-ns., 26 M. 673 ] 

(15) — Vest ill I .! r— Jnsnlvency Act, 

111. o/1909, . -.i.-ieojicr-Fuilhcr 

cccyiltujs ijovii i : / .It; ij 1848— S. 127 (2), 
.ict III of 1900 —.i. t/i: u.i'..t— CiibmissioH — 


I 


Hot revoked 07 
Pnilnre to jm/ 
bcliveen 2 >nr(ti — 
sury party to a. < . 
lUject iijmn (f , 
vent •Duty ij * 


e t 


I 


turtlet' o/‘ IntiKihcncy — 
Uct' a dijj'crcnee 
A .p'ujnec not a nccca- 
a Award— 

jd v — A: (Ojii imt insol^ 
— A vufstirg order made 
uodcr tbc Jndiao Insolvent Delators Act. 1848, 
cannot be treated rt^ one made under the 
Presidency Insoivcxicy Act, III of 1909, 

in view of Ibecivi: previsions of a. 127 (2) of 
the latter Act. 'vVbere f bn vesting order was 
made under the A^t of 1848. all proceedings 
coDtinuo, and all ^rovtsiond of the old Act 
apply thereto, a* ii iLk. new Act hid not been 
pii ed. Though the Jourt can entertain a 
suit agaio-t a debtor against whom a vesting 
order has b^en passed uoder the Act of 1848« it 
is nevertheless the duty of tbo presiding Judge 
to sec that the de::ree is so drawn hs not to 
prejudice the riguts of the other creditors under 
the Insolveut DebtOTh Act. (22 C. 2o9, Jt.) In* 
solvency or the it^ue of a vestiog order does 
not operate as re«^'>cation of a submission to 
arbitration. (4 B. L. B. 14, JtJ V« bore at the 
time of tbc rei'/rence* a vesting order is in 
force, tbo proceedings of arbitrators cannot 
have any direct ede^t oo the properly of the 
iosolveot, and the result ol an award is to 
merely ooovert an unliquidated claim into a 
liquidated one which tbo Official Assignee or 
Trustee can scrutinize Jike any other claim. 
Such an award is an order merely inpersoytapn. 
The Official Assignee is not a naoesHary or a 
proper party to such proceedings, (22 0, 259, 
26 M. 406, ll. onJ F ) Mere failure to pay a 
claim ooDBlitutes a matter in difference between 
the parties to a submission, JAUES FINLAY 
AND COs V. jEfiBANMAIi B. KlBPALANI, 5 8. 
L.R, 4. (5 S, h. Jt. 7, Note. It.) 

of property in 

Ojfficial Assignee—Option of Official Assignee to 
accept or re/u-^ oncriejj^ projKrty • Lease-hold 
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Statute 11 and 12 Viet., C. 21. (Insolveat Act, 
l848j ^ccntimied. 


Statute li and 12. Viet., C. 21 (loaolvent Act,. 
1848)—continued. 


pi(flferhj, Official Assig^iee taken 

of, how far amounts tv election to accept lease *— 
la a {^residency town in India, in cases ol oner¬ 
ous property (c j*, lease-hold property) belong- 
u\a to an insotveot and as such vesting in the 
Official Assignee under the Indian Infolvent 
Act. the Official Assignee has the tight to elect 
whether be will accept or repudiate such pro¬ 
perty ? He is not bound to take upon himself 
against his will the liabilities arising out of a 
lease-bold vested in the insolvent at the time 
ot bis insolvency* Nor can it be argued that 
he would be bound by the lease, unless or until 
he expressed his intention by words ot acts not 
to take it as part of the assets of the insolvent, 
because an onerous property cannot be consider¬ 
ed to vest in the OfficUl Assignee except when 
it has been accepted by him. The taking of 
possession) by the Official Assignee of the in- 
solvent’s leAse-hold property, is, except under 
excoptioDHl circumstances, tantamount to an 
election on bis part to accept the leass. buch 
acceptance of the lease would date back to'the 
vesting order so as to render the Official Assig¬ 
nee liable for the rent during the period of his 
coutiouing to be Assignee of the lease,bis liabi¬ 
lity ending when, with the landlord’s assent, he 
surrenders the term, ot otherwise gets rid of 
bis obligation. ABDUL RAZAK v. J.G. IvER- 
NAN, 22 B. 617. 

(17) — order, signhuf of—Practice- 
Attachment before Judrtment—Kvcaition creditor 
--Official Assignee — Prioritij — Execution — 
Heizurc^ycsting ordcr-^Act VIII of 1869i H 
and 12 Viet., c. 21—Where the vesting orders 
were under the seal of the losolveui Court, 
and an objection whs teken to their validity on 
the ground that they were not signed by the 
Clerk of the Insolvent Court but were signed 
for him by the Official Assignee, and no attempt 
was over made in the lower Court to have them 
set aside for irregularity, held that they were in 
full force and effect. The District Court was 
bound to regard them as such and so was the 
High Court on appeal, it was further held to 
be in conformity with practice, in the transac¬ 
tion of business in the office of the Insolvent 
Court, for the Official Assignee to sign on behalf 
of the Clerk of that Cou*'t in his absence. The 
High Court however held such a practice to be 
objeotionablo, requiring alteration, Incases of 
attachment before judgment, of moveable pro¬ 
perties belonging to defendants, whicb continued 
(ill decrees and orders in execution in such suits 
had been passed and warrants for such execution 
had been lodged with the Nazir of the Court:— 
Held that without seizure those properties were 
bound by the warrants, as soon as they were 
delivered to the Nazir, and that, consequently, 
the attaching creditors were entitled to priority 
as regards the attached properties over the Offi¬ 
cial Assignee in whom the estate of the defend¬ 
ants had become vested by orders of the Insol¬ 
vent Debtors Court of Bombay passed before 
saleof the attached properties, but after delivery 
to tbe Nazir of the warrants for execution. 
Meld, also, that attachment before judgment 


does not give the attaching creditor priority 
over the Official Assignee in whom tbe estate of 
the defendants had become vested by an order 
of the Insolvent Debtors Court made subsequent 
to attachment, but before decree and warrants 
for execution. GAMBLE v* BHOLAQIR, 2 B. 
H.C. 148 [F, 8 M. 554; Exi)L. I N.W.P. 

172; R., 13 W R. (F.B.) 9. 14 NV,R. (F.B.) 33, 

8 B.H.C.O.C. 140. 2 B. 148 (P B.), 3 B. 88. 

4 B. 163. 3 B. 433. 7 C. 213, 10 C. 150 (P.B.) 

= 13 C.L R. 433, 7 B. 452, 19 B. 232, 23 B. 
428.] 

(18 >—Attachment before judgment-- Insolvcticy 
Vesting order •-Official Assignee'^Civ, Pro, 
Code, 1859, ss, 83. 84, 89, 246.—This was an 
application by tbe Official Assignee, under 
8 246 of the Civ. Pro. Code. 1859, to remove 
an attachment before juclgtnaot, from goods 
which he claimed under the usual vesting order 
made upon a petition in insolvency by tbe 
defendant. Tbe order of attachment was 
obtained on the 24th of November, tbe goods 
were attached on the 25tb, and subsequently, 
in the course of the same day, the defendant 
presented bis petition, aud tbe vesting order 
was made. The plaintiff creditor insisted that 
tbe effect of tbe attachment before judgment 
was to secure the payment of bis decree in this 
suit in prioritv to the claim of tbe Official 
Assignee. Held (l) that an attachment before 
judgment is not known to Courts in tbe United 
Kingdom, except so far as the process of foreign 
attachment may be considered to be somewhat 
analogous to it; (2) that tbe property in the 
goods attached is in nowise altered, but remairia 
as before in the defendant, tbe Court as it 
were merely locking up tbe goods,^ so that 
they cannot bo disposed of or carried away 
in any mode that would improperly delay 
or defeat the execution of tbe decree, if 
obtained ; (3) that it does not in any other 
way interfere with a legal disposition of tbe 
attached property,beyond declaring that posses¬ 
sion shall not be taken without its pr^ioos 
sanction being obtained ; not does the Court 
engage to the plaintiff that be shall be paid 
out of the goods in its custody. The Court 
merely undertakes that, if no subsequent order 
to the contrary be made, the property ^ 

forthcoming at the time of pronouncing tne 
decree, to abide whatever order the Court sba 
make about it; (4) that s 89 of the Code gives 
a clear priority to a decree holder over any 
right which the atlacbmeot before judging 
creditor might be supp'^sed to have acquir i 
and a voluntary assignment in trust for ore • 
tor? at any time before seizure uodsroccre 
would defeat the claim of such a judgmeu 
or decree-holder against goods so 
(6) that such assignments are much J; 

Courts of Justice, and a Court havlog 
control over the property will 
equitable that it should be applied for 
of all the oreditors than for the ^i. 

vantage of one ; (6) that a vesting order in i 
venoy is in effect an assigomeot in trust ^ . 

beoefft of the creditors, and aa such it 
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rbe treated as paramount to the rights which an 
.attaobmeot before judgment-creditor can olaim 
bj virtue of* his having called the Court into 
action, to preserve the property during the suit; 
and (7) that, accordingly, in the present case 
the Official Assignee was entitled, on behalf of 
the creditors, to take advantage of this assign¬ 
ment in trust, and thus claim priority over the 
plaintiff’s decree, and over the rights (if any) 
-which the plaintiff as attachment-creditor may 
have acquired, JAVA Ramji v. JaDAVJI 
NatHA, 1 B.H.C. 224=2 B H.C, 142. [Ft., 8 
B.H.O.O.C. 140, 20 B. 403.] 

(19)— Insolcewif-^Vc.'iluuj order — Death of 
insolvent — Effect .—insolvent died after the 
‘petition aod schedule were filed and the vesting 
order was made. It was contended that the 
proceedings in such insolvency abated. Held 
that the death could not cause the proceedings 
to abate. The property was, by order under 
8. 7 of the Insolvency Act. vested in the Official 
Assignee in trust for the creditors, and the 
death of the insolvent cannot supersede or 
nullify that order. The right of the Official 
Assignee to proceed to deal with the property 
cannot be affected. Fn re SiTARAM ARBAJI, 
10 B.H.C. 88. [li.. 7 B. 438.] 

t20)--Fniiolvency — After-acquired yropi’rli/. 
-^Under the Imperial Statute, lUh and I2th 
'Viet., 0.21. relating to insolvent debtors in 
India, the assignees have a right to subsequent¬ 
ly acquired property of an insolvent, unless the 
Insolvent has obtained a certificate and 
■discharge, but this title of the assignees is 
subject to two qualifications—first, when the 
insolvent has acquired property subject to 
liens aod obligation ; iu such a case the property 
taken is subject to the equities and charges 
which affect it in the bands of the Insolvent; 
and, secondly, when the Insolvent carries on 
trade at a subsequent period, with the assent of 
the aSBignees. the property which is acquired 
in the subsequent trade will be subjjot 
in equity to the charge of creditors in that 
trade, in priority to the olaim of the assig¬ 
nees. An UQoertificated Ineolveat borrowed 
■ money for the purpose of purchasing goods to 
carry on a business, and, in order to secure the 
advance made, gave a bond and agreed, in 
writing, to execute a mortgage of the goods so 
purchased to the lender to secure repayment. 
He afterwards executed an assignment of the 
goods for that purpose. The business was 
carried on with the knowledge of, and without 
any objection by, the Official Assignee- The 
lender never had possession of the goods assign- 
sd to him by the Insolvent, and the same 
remained in possession of the Insolvent until 
bis death. -Ileld (reversing the decree of the 
Supremo (Soutt at Madras), that the insolvent’s 
after-acquired property was subject to the lien 
of the lender, and that such lien was paramount 
to any claim of the Official Assiguee under the 
lusolvenoy. Kebakoose v. Bbooks, I W.B. 
P.0.61»Blf.l.A. 338=1 Bother. 426=1 Bar. 
77B. 


Statnte 11 and 12, Viet., C. 21 (iDsolvent Act, 
1848) — continued. 

(21)—Dankruptejf — B'ujhts of creditors- —The 
principle that one creditor shall not take a part 
of the fund, which otherwise would have been 
available for the payment of all the creditors, 
and at the same time be allowed to come in 
pari pasHit with the other creditors, for satisfac¬ 
tion out of the remainder of that fund, does 
not apply, where the creditor obtains by his 
diligence something which did not, and 
could not, form a part of that fund. The 
Orphan Chamber of Batavia being the execu¬ 
tors of a foreign creditor in the Island of 
Java, by their agent in Calcutta, proved the 
amount of their whole debt against the estate 
of A, B.. who bad been declared insolvent 
under the Indian Insolvent Act (9tb Geo. IV, 
c. 73), aod after making such proof, and recoiving 
Ibe dividccds upon the whole debts, instituted 
a suit, in the Island of Java, to recover a plan¬ 
tation or estate there, held by one of the Insol¬ 
vents as Trustee for the firm of A. B. and C.D., 
in equal shares ; to which suit, the Assignees 
of the Insolvent appeared as defendants, but 
judgment was given in favour of tbe creditor, 
aud for tbe sale of the estate for bis benefit; the 
proceeds of which amounted to three-fifths of 
his whole debt. The assigoee.s of A. B. filed a 
bill, on the Equity side of the Supreme Court 
at Calcutta, against the agent of the foreign 
creditor, resident within tbe jurisdiction, pray¬ 
ing that the dividends might be refunded, and 
chat tbe defendants might be re^^traiued by in¬ 
junction from reoeivirig any further dividends, 
until all the other creditors were put on an 
equal footing with tbe creditor at Java, tbe 
defendant demurred, and obtained judgment 
against tbe Assignees. Jlcld. on appeal, bv the 
Judicial Committee, that tbe estate in Java, 
not passing to tbe assignees under the assign¬ 
ment, did not form any part of the fund that 
was available for tbe benefit of the general 
creditors, and that the creditor was. there¬ 
fore. not bound to refund the dividends, nor 
ought !to be prevented from receiving any 
future dividends, provided be did not receive 
more than 20 s. in the pound upon bis whole 
debt. But, tbe bill having stated that the ore- 
ditor had also instituted proceedings against 
certain debtors of the insolvents at Bencooloa ; 
held, that the assignees wore entitled, under 
tbe prayer for general relief, to an injunction 
to stay the receipt of further dividends, until 
the proceedings at Bencoolcn were abandoned. 
COCKERKLL V. DICKENS. 2 M.I.A. 333-8 
Moo. P.C. 98 = 1 Moot. D.y.D. 4S = Hortoa 
407 = 1 Bar. 203. 

(72)— Act XXVIII of 1865— Execution of 
decree—Stay of suit—T^acJics.—TAia effeot of a 
winding up order under Act XXVIII of 1865 
passed against the estate of a trader is to pre- 
y^k the oompletion of an execution against his 
inmoveable property or ordinary moveable 
property, if it has not been consummated by 
seizure aod sale before tbe filing in Court of the 
rotations, unless the leave of the Court be 
given to the execution creditor to proceed. 
Saoh leave ought not to be given >zcept under 


0. IX—67 
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special circumstaDCes. Leave of the Court nil! 
not generally be given if there have been laches 
on the part of tbe execution-creditor. Under 
the Insolvent Debtors Act, 1 and 2 Viot., 
c. 110. mete delivery of the writ of Ji-fO” to the 
SbenQ or bis Deputy for execution bound tbe 
goods as against tbe assignee in insolvency, 
although there had been neither seizure nor 
sale under the writ. The property in the goods 
passed to tbe assignee in insolvency, but it did 
ao subject to the right of tbe execution-creditor 
to have satisfaction of bis debt by sale. Tbe 
execution must be levied by seizure and sale 
before tbe date of tbe Jial or the filing of tbe 
petition for adjudication, otherwise tbe execu¬ 
tion-creditor IS entitled only to a rateable 
part of his debt with tbe other creditors. 
Tbe practice of tbe High Court under tbe Civ. 
Pro. Code on tbe execution of decrees for 
money either against immoveable or moveable 
estate bas teen, in the first instance, to issue 
a writ of attachment and subsequently, on its 
return by tbe Sheriff duly executed, to issue a 
writ directing a sale. It therefore becomes 
necessary for tbe execution-creditor to come 
again to tbe Court after the attachment, and 
to apply for tbe aid of its process to compel a 
gale. This was not so in tbe Supreme Court. 
The writ of /i. fa. which issued from that Court, 
was an authority to tbe SberiS not only to 
seize but also to sell. S. 250 of the Civ. Pro. 
Code, applies neither to executions against im¬ 
moveable property nor to executions against 
debts due lo tbe delendant. In order to give 
third parties, whose property may have been 
wrongfully taken in execution, as that of tbe 
defendant, full opportunity of vindicating their 
rights before sale, and also to give the defend¬ 
ant an opportunity of paying, it has not been 
usual to issue process lot attachment and sale 
simultaneously even against personal property, 
and it would not seem to be proper to do so 
except under special circumstances. The 
PINANCIAL ASSOCIATION OF INDIA AND 
CHINA, LTD. v. UtAN.inVANDAS HARJI- 
VANDAS, 3 B.H.C.O C. 2S. 

(28)-6'cc BOM, ACTXXVITI OF 1365, s. 24, 
9B.H.O. 27. 

(24) —Effect of insolvency being declared- 
officer having jurisdiction in insolvency under 
Punjab Laws Act and Civ. Pro. Code, how to 
proceed—PUN. ACT IV OF 1872, ss. 24, 
27, 31. 5P.W.R. 1909 = 6 P.L.R. 1909= I lod. 
Cas. 55. 

(25) —See ARREST, 8 M. 276 

(26) —See Compromise—General, 4 W.R. 
P.C. 66. 

(27) —6'rc INTEREST—Special Cases, 14 
M.I.A. 209. 

(28) —Suit to recover money from defendant 
who bas been adjudicated as insolvent—Official 
Assignee not to be made a party—iJrc PARTIES 
TO SUITS—General, 18 0. 43. 

(29) —S. 5 —Ecsidcncc ivithin jui isdictim of 
Court—Act X of 1877.—The petitioner, 


Statute 11 and 12 Viet., C. 21 (InsolTent Act,. 

1848)—cenfinued. 

whose zemindari and dwelling-house in tha 
mofuasil had been sold in execution of a- 
mortgage decree, came down to Calcutta early 
in May and, living there for neatly two monthe- 
in a hired hoiise, filed an insolvenoy petition in' 
the High Court. He remained there till the 
middle of September when the Courts rose for' 
the vacation, and returned to Calcutta just 
before tbe expiry of tbe vacation, having in the 
interval gone to his native district, for the pur¬ 
pose of obtainiog funds lo carry on bis insol¬ 
vency proceedings. The petitioner’s wife wm 
living in his native district. Held, that resi¬ 
dence within tbe High Court's jurisdiction, 
within tbe meaning of s. 5, Insolvency Aot, bad 
not been proved, and that tbe High Court bad, 
therefore, no jurisdiction. In re RAUPAUL 

Singh, hmdvent, 8 C.L.R. 14. [E., 21 C. 
634.3 

(30) .S’. 5— Insolvent Debtor's Court at Boinbatj 
~ Jurisdiction'^" liesidc "—A 2}<^rson residhuf 
at Shanghai cannot a2>pln for insolve^icy to the 
Bombay Court. —A person residing in Shan¬ 
ghai aud carrying on business in partnership 
in Bombay cannot present bis petition to the 
Insolvent Debtor’s .Court at Bombay to have 
the benefit of the Act. I>i re ManEKJI PES- 
TONJI Talati, 10 Bom- L.R. 84. 

”(31)—6’. 5. Letters Patent. 1865. 
sidence — Jurisdiction. —Where tbe petitiooet 
came down from Cawnpore, where he had 
resided for sometime, to Calcutta, to file hja 
petition, and stated that be intended to settle 
in Calcutta on obtaining his discharge, held, 
that bis being in Calcutta under these oiroum- 
stances did not constilute residence. By s. 18 
of the Letters Patent, 1865, the jurisdiction of 
tbe Insolvent Court bas been narrowed lo the 
Bengal Division of the Presidency of Fort 
William (i.c., that portion of the Presidency 
over which tbe authority of the Lieutenant- 
Governoe of Bengal extends). The residence 
of tbe petitioner under 6 of the Insolvent Ac 
(10 & 11. Viet., 0. 21), must be within theloca* 
limiis cf the ordinary original civil jurisdictio 
of (he High Court. In the matter of TlETKINS, 
1 B.L.R.OC. 84. [/i.. 21 B. 405, 6 Bom. 

L.R. 454, 9 Bom. L.R. 1093 ; D., 21 0. 634.J 

(32)—S. b—Letters Patent (1865), cl 18- 
Insolvency a 2 > 2 >lication 2 >rescnfcd by residen J 
Karachi, not entertainablc by High ^ 

Bombny^High Court, exercise of 
jurisdiction by.—All tbe powers and 
under the Insolvent Debtors’ Aot, ^ 

the Supreme Court and then of the High uo 
including the power to sit in and boia 
Insolvent Court as its 

branch of the jurisdiction of the^ i^tlve 

and are, therefore, subject to any 
restrictions of that jurisdiction whether i 
by the Letters Patent themselves or ty 
subsequent eoactment. Further, the po 
the High Court or any Judge of it 
of the Letters Patent to exercise th 
of the Insolvent Court, whatever 
tion may be, is locally limited 


e jotisdietton 
that jurUi^ 
by theclaiff® 
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“ within the Presidency of Bombay,” and 
therefore, irrespective of s. 5 of the Insolvent 
Debtors’ Aot, cannot be exercised outside the 
Presidency, nor outside any area within the 
Presidency to which the scope of the clause 
may, by subsequent enactment be restricted. 
Assuming that, but for Act V of 1S72. a Judge 
bf the High Court would, under cl. 16 of tbe 
Letters Patent have had power to exercise 
original jurisdiction in the Insolvent Court over 
Sind as well as over the rest of the Bombay 
Presidency, the effect of Act V of 1872 is exactly 
as if the following proviso had been added to 
the clause:—” Provided that the said High 
Court, and any such Judge thereof, shall not 
have or exercise, and shall be deemed never to 
have bad, any such powers and autboTitie.s 
within the Province of Sind.” That would as 
efieotually prevent a Judge of the High Court 
from entertaining in the Insolvent Court a 
petition by a European British subject residing 
at Karachi as the clause, apart from Act V of 
1872, would undoubtedly prevent him from 
entertaining a petition from such a subject 
residing outside the Freaidenoy. In re James 
Currie, 21 B. 405. lApid., lo Bom. L.R. 
84 ; R., 13 O.P.L.R. 61. y ^om. L.R. 1093.] 

(33)—S. 5—*' reside ” explained, —The 
word ** reside ” in s. 5 of the Xosolveut Act, 
when applioable to the insolvency of traders, 
includes an occupation for the purpose of trad* 
ing, whether or not acoompanied bv sleeping or 
dwelling, /n re HOWARD BROTHERS, 11 B. 
L.R. 254. [2i., 5 C. 606,10 Bom.L.R. 84 J 

(84)—5'. 6 — Meaning of ‘ residence A 
presented bis petition at Rangoon for the bene¬ 
fit of the provisions of the Insolvency Act, 
describing himself as resiaing at No. 45 in 
66th Street in Rangoon, although six out of 
bis twelve creditors were residents of places 
outside Rangoon and all his debtors were resi¬ 
dents of Letpadan or Tharawa. The property 
in his poBsesaioo was in Letpadan Township, 
and he admitted tbat he had been living and 

carrying on business at Letpadan for the past 

16 years and bad come to Rangoon to file his 
schedule ; Held, tbat the InsolveDcy Commis¬ 
sioner at Rangoon bad no jurisdiction to enter- 
lain the petition. (1 B.L.R. O.C. 84. 8 O.L R. 
14, Hel, upoTu) Where none of the partners carry 
on business at Rangoon, the petition of a part¬ 
ner asking to be relieved of partnership debts 
cannot be entertained by the Rangoon Court. 
BUKRAMAHIAM CHETTY V, PiCHAI ROW- 

THER, 10 Ind. Cas. 788. (11 B.L.R. 284. D.) 

(86)—S. 6, Insolvency Act (11 and 12, Viet., c. 
2l)t object ofResidence contemplated by $.6, 
need not be 2 >ernianent residence^Jtirisdiclion of 
Crmrf.-Tbe testdence oontemplated by s. 6 of the 
Indian Insolvent Act, is not necessarily a pet* 
manent residence. The object of that section is 
to extend the benefits of the Insolvency Act to 
those, who are bona fide residents within the 
ioriaoiotion of the Court, at the time *of filing 
Ol the petition. In the matter '^of F. De 
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Momet, 21 C. 634. (1 B.L.R.O.C. 84 and 
8 C.L.R. 14. D.) [R., 13 C.P.L.R. 61, I L.B. 
R. 222.] 

{S6)—S. 5—Jurisdiction—Residence .— Where 
a person applied for tbe benefit of the provision 
of the Insolvent Act on a petition in which he 
described himself as “William Cockburn, of 
Doomarah Factory in Tirhoot," and stated in 
his petition '' that he is now residing at No. 19 
Garden Reach, in tbe suburbs of Calcutta, 
within the jurisidiction of tbe High Court.” 
Held, the petition was rightly dismissed for 
want of jurisdiction. 2»i ir COCKRURN 2 Ind 
Jur. N.S. 326. 

(37) — 6'. 5— Applicabiliiy to " British Sub¬ 
jects." — Where tne insolvent was the widow 
of a surgeon, and it appeared tbat, for sometime 
before and at the time of the presentation of 
her insolvency petition to the Court, she was 
resident at Salem, and it also appeared tbat she 
was born in England of English parents, held, 
that the Insolvent Court had jurisdiction over 
her and tbat tbe order for personal discharge 
might be issued and tbat tbe 5th section of 
the Insolvent Debtors* Act is as applicable to 
” British Subject ” (in the sense in which tbat 
appellation is used in the Charter of the late 
Supreme Court) resident within tbe jurisdiction 
of tbe High Court of Madras, as to an inhabit¬ 
ant within tbe local limits of the town of 
Madras. In the matter of DOROTHEA RlCKS 
3M.H.C. 161. [/f.. 21 B. 405.] 

(38) — .S’. 5— Letters Patent of High Co 7 /; 7 , 
cl, Insolvency— Eut\>i)ean ISridsh born sub¬ 
ject.—The jurisdiction of the late Supreme 
Courts was twofold local as respected the in¬ 
habitants of the town and island of Bombay, 
and personal as regarded European British- born 
subjects as they are now called, residing in any 
part of tbe territories subject to the Bombay 
Government. This latter jurisdiction, as regards 
civil actions, does not now exist, but. as regirds 
the Insolvent Court, it has not been interfered 

A European British born subject who 
resided in the Bombay Presidency but outside 
tbe local limits ol tbe jurisdiction of the High 
Court, could go to Bombay and present a peti- 
^on in tbe Court for tbe relief of Insolvent 
Debtors and obtain tbe benefit of the Indian 
Insolvent Act, the original jurisdiction of tbe 
Supreme Court in that respect continuing to the 
High Court by cl. 10 of its Letters Patent. In 
re George Blackwell, 9 B.H.C. 461. [R., 

23 B. 474, 13 C. P.L.R. Cl, 9 Bom.L. R. 1093; 
D., 21 B. 405.] 

(39) S. I—Insolvent—Vesting order—Official 

Assignee—iMthdrawal of the petition for insol¬ 
vency—Proijerty revested in the wilhdraiving 
insofrewf.—On the filing ol a petition in insol¬ 
vency a vesting order is made in favour of the 
Official Assignee snd tbe property of tbe insol¬ 
vent vests in him. Tbesdjudioation of a man 
insolvent, nas tbe same effect. On tbe with¬ 
drawal of tbe petition for insolvency the vesting 
order comes to a determination and must be 
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taken to be annulled ; and the property of the 
insolvent revests in him. N- C. AlACLEOD v. 
BA.II SaJAN LALJI, 9 Bom. L. R. 1006. 

(401—.S. 7— Insolvent-^Vesting order—Official 
Assujnee—Withdrawal of the petition for insol- 
vency ~lli<jht of Official Assujtiee to maintain a 
suit .—On the 14th October, 1903. a petition in 
insolvency was filed ; and a vesting order was 
made by the Court. On the 15th June. 1904, 
the insolvents took out a rule nisi to withdraw 
their petition ; and the rule was made absolute 
on the 21st September, 1901. But the rules 
were not drawn up till 7tb February, 1906. In 
the meanwhile, the Official Assignee filed a 
suit on the 2Qd March, 1905, on behalf of the 
insolvents tn recover a sum of money alleged to 
be due to the insolvent’s firm in respect of 
certain mercantile transactions. It was ob« 
jected that the Official Assignee was not entitled 
to maintain the suit: Hcdd, that at the date of 
the institution of the suit the insolvency pro* 
ceedings were still in force, and the assets of 
the insolvents still remained vested in the 
Official Assignee. The subsequent coming into 
force of the order could not vitiate the institu* 
tion of the suit, and it was cleat that the 
Official Assignee was competent to bring the 
suit. He was also competent to continue it, 
for the order of the withdrawal even after it 
became operative, was not efiootive to divest 
the Official Assignee and revest the property 
in the insolvents. The withdrawal of a petition 
for insolvency does not operate to discharge the 
vesting order. A withdrawal for which no pro¬ 
vision is made in the Act cannot be regarded 
as the legal equivalent of a dismissal by con¬ 
sent. HAJI SAJAN LALJI v. N. C. MACLEOD. 
10 Bom. L.R. 178^32 B. 321. 

(41) — S. 7— Insolvent—Affer-acq7iircd pro¬ 
perty of the insolvent-Construction ofati Act ,— 
The words of s. 7 of the Indian Insolvency 
Act, cover the after-acquired property of an 
insolvent. An Act is not to be deemed to be 
retrospective which tabes away or impairs any 
vested right acquired under existing laws. 
MACLEOD V. B. B. & c. I. Railway Co , 
7 Bora. L.R. 618. (Rct'rrsin/;, 7 Bom. L. R. 
337). 

(42) —S. I—Tnsolvencg—Undischarged insol¬ 
vent — After-acquired immoveable property — 
Adverse possession for over 12 years—Right of 
Official Assignee — ExUnguishmetif—Limitation 
Act (1908), s. 28, art, 144—IV-s/iuj order— 
After-acquired property —Title vesting in Official 
Assignee —No conveyance necessary.—^here 
the insolvent obtained no order for his discharge 
in the nature of a certificate, and such insol¬ 
vent acquired subsequently certain properties 
a,nd was in possession of the same for over twelve 
years, his possession was adverse to the Official 
Assignee, and the right of the Official Assignee 
to the property was extinguished (Limitation 
Act, s. 28, sob. II, art. 144). (8 0. 556, R.) 
Where an undischarged insolvent subsequently 
.gets by bequest certain properties, the Official 
Assignee becomes, under s. 7 of the Insolvency 
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Act, entitled to those properties, without any 
assigoment or oonveyanoe, and the property 
bequeathed passed at once to the Official 
Assignee. P. Balakrishna Pillm v. M. P. 
Narayansami Naidu, 12 M.L.T. 215= 
17 Ind. Cas. U. (17 M. 33, 2 Ch. D. 138, R.) 

(43)— S. 7— Death of a partner—Insolvency 
nppVwntion by stirviving partners, if vests in the 
Official Assignee, —Where out of two partners, 
one dies and the surviving partner filed a peti¬ 
tion of insolvency, and a vesting order is made. 
Held, that the surviving partner’s rights and 
obligations vested in the Official Assignee, so as 
to be available for the benefit of the firm. The 
business also could be wound up so as to bind 
the representatives of the deceased partner. 
The surviving partner’s obligation to sell the 
partnership property and to pay partnership 
debts vested in the Official Assignee as an in¬ 
cident of tbe estate which vested in him, under 
s. 7 of the Insolvency Act. The interest of the 
deceased partner in the partnership assets, even 
if it became vested on his administrator, was 
subject to the obligation of the surviving partner 
to sell partnership property to pay partnership 

debts, administrator-Generalop Madras 
V. Official assignee op Madras, 8 M.L.T. 
188=3 Ind. Cas. 163. 

(44>—S. 1—Right to sue—Official As^nee,-^ 
Tbe right of suit appertaining to an innolveot 
does not pass at his insolvency to the Official 
Assignee as it is not enumerated in s. 7 of this 

Act. Dattoobhoy v. Valld, 1 Bom. L. R. 
828. 

(45) S.7— Execution sale of judgment-debtor's 

undivided share ina)icesiralproperty-insolvency 
of judgment-debtor to execution-sale—Suit 

for partition by the assignee from purchaser in eX» 
<?c«(io».-Iu;the execution of a simple money de¬ 
cree against the judgment-debtor, a member of a 
joint Hindu family, bis undivided share in the 
ancestral immoveable property was sold and the 
purchaser conveyed bis right to the plaintifi. 
Prior to the ezeoution-sale tbe judgment-debtor 
had become an insolvent and all bis property 
bad vested in tbe Official Assignee under s. 7, 
Insolvency Act. On the plaintiff bringing a 
suit for partition and possession of tbe share* 
held, that as soon as an order had besn made 
under s. 7, Insolvency Act, vesting property of 
a judgment-debtor in the Official Assignee, the 
judgment-debtor had no saleable interest >n 
such property, and that as such, the plaintiff 9 
suit could not be maintained. SONDBAP" 
PAYAR V. RAMA, ARU, ARU, RAMA ARtpA- 
CHBLLA CHETTIAR. 4 M.L.T. 188 = 18 

487 = 31 M. 493. (11 C.L.R. 399, 3 B. 437, Rd 
30 M. 145, Not F.) 

(46) —S. 7.—Attachment of debt —- 
by garnishee to sheriff in execution— 
insolvciicy of judgmetit-debtor—Priority bettoee 
Official Assigtiee and judgment-creditor to fnoMy 
in the hands of the Sheriff. —A judgment-oredito 
obtained a warrant for atttaohment of the de 
due by a third person to his judgment-debtor, 


Uoneyp^^ 



1066 


THE ALL INDIA DT3EST. 


1066 


SUtDte 11 and 12. Viot., C. 31 (losolTeot Act. 

IMS)—continued. 

A prohibitory order was served on the 
No aause having been shown, the notice to pay 
was made absolute. Id execution against him, 
the garnishee had to pay the sheriff a sum much 
more than what was really due from him to 
the judgment-debtor. Soon after this, the 
judgment-debtor filed bis petition in the Insol¬ 
vent Court and his whole estate became vested 
in the Official Assignee. The Official Assignee 
oiaimed the amount which was found actually 
due by the gamisiiee to the judgment-debtor. 
Eeld, the effect of an attachment is to prevent 
alienation. It does notconler title. Although 
money was paid to the Sheriff, It could not be 
treated as equivalent to the actual payment to 
the creditor himself. What took place was 
really tantamount to paying the money into 
Court. No order was obtained for payment of 
ttte money to the creditor himself. The amount 
paid by the garnishee being much more than 
what was due by him. it was merely paid under 
protest for the purpose of getting rid of the 
attachment, and not in satisfaoiion of the 
amount due from him. Therefore, the money 
in tbe hands of cbe Sheriff must be considered 
as belonging to tbe insolvent and, in oonse- 
quence, it vested in tbe Official Assignee. 
JiTMAND RAMANAND V. RaMCHAND NaN- 
DBAM, 29 B. 405 = 7 Bora.L.R, 468. (29 C. 
488. 26 M. 673, li.) 

(47) —S. 1—Dismissal of petition^" Null awl 
void," effect of ^Revesting projK’rty in insolvent 
retrospectively from daleof vesting order.—8 .7 of 
the Indian Iribolvoncy aoo, l«4d, provides that 
in case, after tbe making of any vesting order, 
the insolvent’s petition should be dismissed, 
the vesting order shall, from and after such 
aismissal, become null and void, subject how¬ 
ever, to the conditiou that all acts done by the 
Official Assignee prior to tbe dismissal of the 
petition shall be good and valid, a saving which 
would be unnece8^aty if the revesting had not 
a retrospeotiye effect. The use of tbe phrase 

DuU aod void has tbe effect of reveatlog tbe 
property in the insolvent retrospectively from 
the date of tbe vesting order, and provision is, 

validating all acts done by 
the Official Assignee in tbe interval between the 
date of the vesting order and tbe dismissal of the 
insolvent s petition. Kotbandram Ravuth 
V. MURUOEBA MuDALIAR, 27 M. 7. (20 M 

462, Appr.i 

(48) —S. 1“Settlement made by insolvent before 
tnsolvency^His right to sue thereon.—An insgi- 
vent cannot bring a suit to enforce tbe terms of 
a settlement regarding landed property, made 
before be filed hia petition in insolvenoy. Any 
rights which tbe insolvent had under such 
•ettlemeot vested, as soon as tbe Oouct made its 
order under s. 7 of tbe Indian losolvent Act, in 
the Official Assignee ; and asuit to enforoe anoh 
eights could be maintaioed by the Official 
Aseignaeonly. {Herbert v. Sayer, 6 Q.B. 965; 
Jameson and Co v. The Brick and Stone Co., 
iiid.,L.B. 4 Q.H.D 208, Z> ) SADODIK v. W. 


Statute 11 and 12, Ylet., C. 21 (Insolvent Act, 
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Spiers, 3 B. 437. [/?„ 31 M. 493 = 18 M.L.J. 
487 = 4 M.L.T. 188 ; [)., 16 B. 452, 31 M. 347 
= 4 M.L.T 197.] 

(49) —S. l—Sce ACT IX OP 1897, s. 4, 26 M. 
440. 

(50) —S. 1—See Hindu Law—alienation 
7 B. 438. 

(51) s. 1—Sec Sale—SALE IN Execution 
OF—DECREE— Wrongful and Invalid 
Sales, ii c.L.R. 389. 

(52) —S- 7—Insolvent judgment-debtor— 
See SALE—Sale in Execution of Decree 
—Wrongful and Invalid Sales, 12C.L.R. 
60. 

(53) —8. 7—Benefit of executory contract, if 
can vest in Official Assigoee—.SW* TRANSFER 
OF Property act. 1882. ss. 3 and 6, il c.W. 
N. 566 = 34 c. 286. 

(54) Ss. 7. 21, 28, 29. Z\—Sale. by Official 
Assignee of the effects of the insolvent—Sanction 
by the Court—Practice .—Tbe Insolvent Court, 
acting under the Indian Insolvency Act, has no 
power to sanction the sale by the Official 
Assignee of tbe estate and effects of tbe insol¬ 
vent. In re BhukhandaS, 7 Bom. L.R. 954. 

(55) — Ss. 7, 27—.l//(’r-nc</Hirc(i property of 
insolvent — Salary—Pension ~ J^ersonal earnings 
—H.i cciition proceedings, stay of—Vesting order, 
notice of. —Aiter-acquireU pruperty ol an insol¬ 
vent, whether it consists of salary of personal 
earnings, or property of a different kind, must 
be regarded as property all alike vesting in the 
Official Assignee, but subject to the provisions 
ol s. 27 of tbe Indian Insolvent Act as to sa¬ 
lary and pensions, and subject to the unwritten 
Jaw as to personal earnings sufficient for tbe 
maintenance, accordieg to his position in life, 
of tbe insolvent and bis family, tbe result being 
that the Official Assignee is not entitled to 
claim such salary or income from tbe insolvent 
except by means of an order obtained under 
B. 27 of tbe Act, nor such personal saroings at all 
unless and until in either case the insolvent has 
accumulated a margin beyond wbat has been 
required for his adequate support. Under ordi¬ 
nary circumatauces. au insolvent is entitled 
when sued for a sum of money which he has 
admitted in his schedule, to have tbe suit or 
execution proceedings upon it stayed upon proof 
of its being so admitted. An attachment upon 
the salary of a railway servant ceases to be 
operative after be has filed bis petition in insol¬ 
vency and should be withdrawn on notice being 
given of the making of tbe vesting order, Di 
the matter of 0. M. J. DONAGHUE, 19 B. 232. 
[^2^r.. 21 M.L J. 78 = 8 M L.T. 202 = 7 Ind. 
Cas. 801 ; R.. 13 C.P.L R. 61.) 

(56) — Ss, 7, 27, 48 and 49 —Discharge of 
msolvent—Earnings or salary of insolvent— 
Vesting in the Of^ial Assignee Execution of 
decree by plaintiff having notice of his debt being 
included in the Schedule-Costs.—Alter ban¬ 
kruptcy and before discharge, whatever property 
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a baukrupt acquires belongs to his trustee, save 
only what is necessary for bis support. And 
for this purpose there is no difference between 
persona) earnings and salary. So the salary of 
an officer vest in the Oihaial Assignee, but the 
latter cannot get any of it until the Court 
makes an order under s. 27. (19 B. 232, it.) 
i/c'Malso. that the plaintiff, who execute decree 
agaiust the insolvent subsequent to his having 
notice of bis debt being included in tbe 
Insolvent’s Schedule is liable, under s. 49, 
for the costs incurred by the insolvent by 
reason of such proceedings. RaNGANATHA 
Row V. ANANDACHABIAR, 8 M L T. 202=7 
Ind. Cas. 180. 

(57) —7. Z0—.\pi)licaiion in imnlienc// hi/ 
iindivKh’d brntiu-is cnn i/inij on anccslrnl (rude 
vestinij of famih/ jn opciii/ in 0_fficittt .i.'isigncc — 
Hale bi/ Official Ass-ignei’—Snle in crcciition of 
ilccrce ai/ainsf meiiilH r of fantib/ not pniii/ to 
■insiilvcHc!/ procccdiiKjs—ltif/hts of respective pur- I 
chasers — C'ir. /Vo. Codes s. 266.— An , 
application was made by all the undivided 
brothers of a family carrying on an ancestral i 
trade to be declared insolvents. On the appli¬ 
cants being discharged, all their property in¬ 
cluding tbe pUiut property, was vested in the 
Official Assignee. Plaintiff purchased tbe plaint 
property from the Official Assignee. A son of 
one of tbe brothers, who was not a party to tbe ^ 
insolvency proceedings in consequence of bis { 
having been a minor at tbe lime, becoming . 
indebted, a decree was obtained against him. ' 
In execution of the decree, bis share in the | 
plaint property was sold. Plaintiffs thereupon 
sued for a declaration that the eiecution sale 
was void and inoperative as against them. Jfekl 
that as the trade was an ancestral trade aod 
not one commenced by tbe managing members 
during tbe minority of tbe judgment debtor, as 
tbe scheduled debts were incurred in the course 
of such trade and as all the adult members of 
tbe family applied for tbe benefit of the InsoU 
vency Act, the debts were jiriina facie binding 
upon the whole family, including the judg¬ 
ment-debtor. There was no ground for saying 
that tbe judgment-debtor’s share in the family 
property was not liable for tbe debts. The 
vesting order under s. 7 of tbe Insolvent 
Debtors Act vests in the Official Assignee only 
tbe real and personal estate and effects of tbe 
insolvent, and whether tbe petitioner be 
managing member or a junior member of a 
Hindu family, his undividef interest alone in 
the joint family property will under that sec¬ 
tion vest in the Official assignee and tbe 
proprietary interest of tbe other members even 
if they should be the sons of the petitioner 
would continue vested in them. The effect i 
of s. 30 of the Insolvent Debtors’ Aot and j 
of s. 266 of the Civ. Pro. Code, considered 
by Tihasliyam Ai/i/angar. J. NUNNA BR.AH- 
MAYYA SETTIv CHIDARABOYINA, 26 M, 214. 
{H., 6 Bom. L.R. 926, 11 C.W.N. 478 ; Appl , 
27 M. 375.) 

(58)—-Ss. 7, 49— Priority of Ojfficial Assignee 
— Civ. Pro. Code, 1859, 5. 81.—The plaintiffs 


Statute li and 12, Yict., C. 21 (iDsnlyent Aet» 
1648) —continued. 

brought a suit against F and Co., for tbe 
recovery of a sum of money with interest and 
on 15th May obtained a prohibitory order for 
attachment before judgment under s. 61 of' 
Act VIII of 1859, under which they attached, 
on tbe 17th of May. the right, title and interest 
of P and Co., in tbe premises in which they 
carried on business in Calcutta. On tbe 20tb 
of May P and Co. were adjudicated insolveots 
1 OD tbe petition of other creditors, and the 
: usual order was made vesting their estate and 
! effects in the Official Assignee. Oa an applioa* 

I lion on behalf of tbe Official Assignee for an 
I order releasing the property from atlaobmeot, 
the Court ordered the probibitorv order to be set 
aside, and the property atta'ifaed thereunder to 
be released. BANK OP BENGAL v. NEWTON, 
12 B L R. App. 1. 

(59)-S», 7, i^-See CiV. PRO. CODE, 1908, 
8. 47,0 XXI, r. 58. 7 A. 752=A.W.N. 1885, 
116. 

(6C)— H. 8 -IJebloi — Adjudication — Insolvent4 
—To enable tbe Court to adjudicate a debtor 
under s. 8 of tbe Indian Insolvency Aot, 
three things are necessary •—(1) the debtor 
should have been in jail for twenty-one dayff 
without satisfying tbe debt for non-payment of 
which he was imprisoned ; (2) the petitioning 
creditor should be tbe detaining creditor ; and 
(3) the debtor shall be in prison at the time the 
petition is presented or is beard. In re AHMED 
Ismail. 4 Bom. L R. 4SS = 26 B 649. 

1611—.V.8—.liiit/iffiiifl fiat of bankruptcy.-"- 
Tbe annulling of the fiat contemolated by the 
proviso of 11 and 12. Viot.. C. 21, 8. 8. applifl* 
only to cases in which the original judgment 
has been the result of mistake of fact, mis* 
apprehension, or fraud. In re SREENARAlN 

Bysack, 2 Hyde 180. 

(62) —S- 9-Pi ocedurc - Adjudication of insoU 
vency, apjilicntion foi—By /petition or by a ride. 
—The usual procedure for obtaining an adjudi¬ 
cation order is by petition to the Court dnly 
verified under s 9 of tbe Indian Insolvency Act 
iXIand XII. Viet., c. 21) and not by a rule. 
In the vtatfer of BITHAL DASS KALLA, 1» 
C.W.N. 538. 

(63) —S. 9-Form of petition — Wording of 

the section to be strictly Petitions 

under s. 9 of tbe Aot should follow the 
wording of that section. An insolvent ca 
prove the terms of any proposed agreement on 
the part of tbe petitioning creditor to settle ni 
claim In re Meghraj GONOABUX ; In r« 
Rammul Dayalmul, 11 Bom. L.R. o*** 
Ind. Caa. 199- 

(64) — S. 9—Act of insolvency — Debtor ^ 

Composition deed — Trustees —A oooveyao r 
by a debtor, of all his property, to 
bis creditors, is an " act of insolvency ” . 

the meaning of s. 9 of Indian Insolvent • 
Jure KURSANDAS RAMDAS. 8 Bom.L.K. 

. 1651—.S. 9—.4cf of insolvency — 
Composition deed—Assignment of all 3 
Trustees -Fra lululcnt intent .—The eieoatioa 
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a trader of a deed purporting to be a general 
aSBignmeot of all his propertj to trustees for 
the benefit of his creditors is au act of insol¬ 
vency. Though a deed may not be fraudulent 
within the doctrines of Common law, it still 
may be fraudulent within the meaning of the 
Insolvency Act, and it is clear that the absence 
of pressure though relevant to the question of 
fraudulent preference, is not a necessary ele¬ 
ment of an act of insolvency consisting in an 
assignment of the whole of a trader’s goods. 
KURSONDAS V. MAGANLtL. 4 Bom. L. R. 94 
»26 B, 476. 

(66) —9 trruler cani/iiuj on 
biLsiucss Ihroiujh rcsUlent (joniaHla—"Deiinytui c" 
—Intent to depart miiat he proved ~Insolvcnct( 
not coininitled b\f eici of (ujenl unauthorized 
bi) the principal niul of which principal luul w, 
.cognisance, —A departure such as is made an act 
of insolvency by s. 9, 11 and 12. Vict., o. 21, is 
a departure by the debtor personally and can¬ 
not be committed by any other person on his 
behalf. Such departure must be bis departure 
and intention to depart must be proved to be 
his intention. A man cannot commit an act of 
bankruptcy by particulars act of his agent which 
'he has not authorized, and of which act he bad 
no cognizance, (Ex parte JJInin, In re Sawers. 
12 Ch. D" 522, /'.) Ifehl, under the ciroum- 
stances of the case, that stoppage of payment 
by the gomasta of a trader beyond jurisdiction 
carrying on bus'oess by gomasta within juris¬ 
diction, was not an act of insolvency within the 
meaning of the Insolvent Act and that the 
retirement of the gomasta to bis obambers on 
the third storey of the business premises from 
the second storey in which the banking busi¬ 
ness was cirried on, did not amount to a depar¬ 
ture with the inleotioi) tu defeat and delay the 
creditors of the trader (principal). In re 
DhUNPUT Singh, 20 0. 771. [Reversed, 23 C. 
26. P.C.=*22 I.A. 162.] 

(67) —.S. 9— Aisu/nnuait for benejU if eredi- 
-torn—Act of bnnlcriiji/c!/,—An assignment of 
the whole of a debtor's property fo** the benefit 
of hie creditors generally, constitutes an act of 
bankruptoy within the meaning of s. 9 of the 
Insolvency Act (11 and 12. Viet., c. 21.) 
.DRI.JMOHUN DOBAY v. BUNOSIOHOR. 2 C 
W.M.389. 

(69)—S. 9—/Jcfn//tiir/niuf defraufling credi. 
Una.—An assignment by a debtor of all bis 
properties to trustees in trust to pay and satisfy 
his debts and liabilities, where it appears that 
most of the ereditors assent to it, and the 
debtor really intends that all the oreditors 
should be finally satisfied, and the assets seem 
to be sufiioieot for the purpose, amounts to 
delaying and defeating creditors within the 
meaning of s.9 of the Indian Insolvent Aot (11 
aodl2Viot.. c. 21). and is, as such, an aot 
of losolvenoy, as the effect of the deed is to delay 
payment to the creditors who are not bound to 
wail, but ate entitled to ioslst on immediate 
payment. (10.M. and R. 777, K) In the niaUcr 
if BaiJUOHV.S DOUAY, 2 C.W.H. 806. 
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(69i—,*?. Q—AdjiidicatMii of an insolvent— 
Departure of the person from jurisdiction with 
intent to defeat or delaif Ou' creditors ,—The 
jurisdiction to adjudge that a person has com¬ 
mitted an act of insolvency only arises when a 
petition complying with the conditions set 
forth in s 9 of the Insolvency Act has been 
presented. It must, therefore, be stated in the 
petition that the person S'^ught tc be adjudi¬ 
cated an insolvent departed from the jurisdic¬ 
tion of the High Court with intent to defeat or 
delay bis creditors or with like intent departed 
from his usual place of business or abode with¬ 
in the jurisdiction. ABU Ha.JI SULLEUAN 
v. Ha.t! Jan M.AHOMBD, 8 Bom. L.R. 648. 

i.lG)—S. ^—fIetfhui aside order of adjitdica- 
tum—Xoliee to credi/or<i — 7Vrt//<<■»-,—Certain 
perflon.s had been adjudged insolvents under 
s. 9 of the Insolvent Act tipon the petition of cer¬ 
tain creditors. The insolvents subsequently 
applied, on notice to the Official Assignee and 
to the petitioning creditors, for an order that 
the adjudication might be set aside uoon such 
notice to their creditors as the Court might 
deem proper. In their petition for this order, 
the insolvents stated that they had come to a 
3etM*.m0nt with all their creditors, that the 
adjudicating and some of the other creditors 
had already received the amount of their com- 
position, and that the remaining creditors had 
agreed to receive the amounts reso-'ctively due 
to thorn under the settlement out of the sale- 
proceeds of the insolvents’ preportv in the 
hands of the Official Assignee. The Insolvents 
had not. filed anv schednle and no claims had 
been proved The Official Assignee objected 
that notice must be given to all the creditors 
before the adjudication could be annulled. 
The Court held that the objection must prevail 

but refused to make anv order. If the adjudi¬ 
cation were imoroper it could bo set aside : if 
proper, asohedule must he filed in the usual 

wav. 7/1 Rajnar.WAN PaL. 13 
B.L R. App. 2S. 


(71)—.S. 9. .Idjiulicafitin of insolvenctf— 
Aon-residcnl trader carrijhuj on hiisine.ss through 
lestdcnl guiiuishta.—A non-resident trader, 
carrying on business through bis gumashta, 
can be adjudicated an insolvent under s. 9 of 
the Insolvent Act. on the guma-hta stopping 
payment and closing and leaving his usual 
place of bu.siness or doing any act which, if 
done by the trader himself, would render him 
liable to be adjudicated an insolvent. In re 
HurbuckOhund Golicha. 5 C. 603=6 C. 
L. R. 382 (11 B.L.R. Add. 26 and 11 B.L.R. 

254. n.) (73iis.. 20 C. 771; r.Vms.. 23 0. 26. P.O. 
= 22 I A. 162 ; R ,li B. 189. 8 C-W.N. 653 = 


^ (73 )—of a/i/u'licnfion — 
Sfrnnjt^r ennnof npnUf for reroc'if 'um -^Insolocnt 
oh/// can <h Uglier 8. 9 ol th8 

ladiAQ lotolvdQt Act, tbe only pere-^o who oaq 
% pply for a ravooUioa of the orJer of adjulioa- 
tiOD is the psr^oa aljiJgel to hm c^maiittoa 
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an act of insolvency. There is no other pro¬ 
vision in the Act, which authorizes any person 
other than the adjudged insolvent to apply to 
have the order of adjudication revokea. The 
Infolvent Court has power to review its own 
oidcis, but that power can only be exercised at 
the instance of the party entitled to inveke the 
exercise of it. In re Haji Nan Jan HA.n 
Mahomed, ll Bom. L.R. i032 = 5 lod. Gas. 
126. 

(73) —6'. 9— Ajtitlicnfimi for adjudication an 
insolvent, time for jnesentation of—The v-07-ds 
"it shall be lanful" ins. 9, meanmijof. — There 
is nothing in tne Insolvent Act fixing any limit 
to the period within which a creditor may peti< 
tion for adjudication as an insolvent. The 
petitioning creditor has a tight to petition; and 
the Court has juriboiction to make the order of 
adjudication, notwithstanding that the insol¬ 
vent has been discharged frem jail at the date 
of the petition and adjudication and notwith- 
fitanding that the act of insolvency was com¬ 
mitted more than twelve months prior thereto. 
The provisions of s. 9 are imperative and do 
not confer any discretion on the Court. The 
words “ it shall be lawful for the Court” 
occurring in tbe section have not the efiect of 
giving the Court any discretion in respect of tbe 
adjudication ; because, inasmuch as they confer 
on tbe Court authority to do a judicial act in 
a certain case, they make it imperative on tbe 
Court to exercise ihai authority when tbe case 
arises and the exercise of such authority is duly 
applied for. In the matter of THUCKER BHAG- 
WANDAS Harjivan, 4 B. 489. (/f., 11 Bom. 
L.K. 1032. ] 

(74) —6'. 9—Order of adjudication of iusol- 
vcncy b7j the High Co/i/i—Heco/id afi/Ucaluni 
for adjudicalum tn different Ilujh Court—Dis¬ 
cretion — Concurrc7it ju'occedwgs, if 

n6/e.—This rule was granted at tbe instance of 
an insolvent adjudged as such in the Bombay 
High Court, on the 23rd A pril 1896, under s. 9 
of tbe Indian Insolvent Act (Stat. 11 and 12. 
Viet., c. 21) to have committed an act of in- 
fiolvency, calling upon tbe petitioning creditor 
to show cause why tbe oraer of adjudication 
should not be revoked. At tbe time when tbe 
above order was made, tbe Court was not 
aware that, on tbe 9ih April, the same debtor 
had already been adjudged to have committed 
an act of insolvency, and that a vesting order 
had been made by tbe Court for tbe Relief of 
Insolvent Debtors at Madras. Tbe main 
ground upon which the order was sought to be 
revoked was that, after tbe Madras Court bad 
adjudged the debtor to have committed an act 
of insolveocy and had made a vesting order, a 
second adjudication by tbe Bombay High 
Court should not have been made and ought 
not to be continued, Strochey. J. having 
passed an order discharging the rule, tbe insol¬ 
vent appealed against the order, Tbe appellate 
Court, agreeing with tbe learned Judge, held 
that tbe prior adjudicaticn of tbe Madras 
Court did not deprive the Insolvent Court in 
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Bombay of jurisdiction to adjudicate tbe- 
appellani an insolvent at the instance of a 
Bombay creditor. Also, the Court bad a dia-- 
cretion vested in it to refuse the adjudication, 
order, if, having regard to all tbe cireumstaoceB 
of tbe case, it considered that an adjudication 
again in Bombay would be a vain and useless 
proceeding. The insolvent subsequently ob¬ 
tained his personal discharge in Madras, and. 
since, thereupon, there was no longer any 
ground for apprehending that tbe proceedings 
at Madras would be discontinued, it would not 
be just or equitable to allow the proceedings in 
tbe Bombay Ccurt also to go on concurrently. 
The proceedings in Madras having been prior 
in time, and the assets of the insolvent having 
vested in the Official Assignee there, the Court 
at Madras bad tbe prior claim to continue the 
proceedings, and so tbe best course was held to 
be to stay tbe proceedings iu the Bombay Court 
until further orders leaving the Bombay cre¬ 
ditors to take such steps in Madras as they 
might be advised to take. He ARANVAXAD’ 
SarhapaTHY. 21 B, 297. fi?., 31 C. 761=8 0. 
W.N. 553, 6 P.L.R. 1909=6 P.W.R 1909=1 
Ind. Cas. 55. 45 P.R, 1910. 15 C.W.N. 244 = 
12C.LJ. 446 = 7 led. Cas. 691.) 

(75) —iS'.'?. 9 73—/^<?rocrt/ion of adjudica- 

turn 071 the of a jicrswi aggrieved-^ 

''Person aggriei'ed''—Assig7ice by deed of the 
1>roi)erty of a7i msohe7xt may be a "2}erson 
pricred. The Commissiouec sitting in the 
insolvency Court can annul an adjudication 
on tbe application of any person aggrieved. An 
assignee by deed of tbe property of an insol' 
vent may be a “ person aggrieved. ” under s. 78 
of the Indian Insolvent Act, who is entitled to 
ceme in and object to an order of adjudication. 
HA.TI JaCKEHIA HAJI ABMED V. R. I)' 
Sbthna. 12 Bom. L.R. 27-5 Ind. Cas. 618. 

(76) —Ss. 9. 92~Joi7it dcbt-Menibers ofjcKnl 
Ilmdu fax/lily —Though the members of a 
Hindu joint trading family may not be, in all 
respects, partners within tbe definition of the 
Contract Act, they may be so, for the purpos^ 
of s. 9 of the Insolvent Act. When a trader in* 
Madras makes a promissory-note in tbe joint 
names of two persons trading as a joint Hindu 
family, and tbe debt amounts to Rs. 527. they 
may petition for the adjudication of (he deb¬ 
tor’s insolvency. Ex parte RAQ.4'V'AliOO 
Chetti, In re RANGIAH CHBTTI, 15 M. 386. 

(77) —S. 12 — l7isoh e7ii ^ Final discharge 
n7ider his i}isolir7icy—Subseqve7it ban)iruptcy~“ 
Insnlre7it Jilmg his petiiio7i~Insolvc7xt's 

serve his credito/s at his own experise—AdjJid*' 
catio7i as i7isolve7it — Petitioner's duty 
notices - Adjudicated insolve7it’$ duty 
and pomt out the pe)S07is to be se7‘ved. — There i 
DO oojection to man becoming a bankrupt a 
second time before he has received his final dw* 
charge under tbe first ; tbe only result l^6- 
that tbe trustee under the first banktupw/ 
will swallow up all the assets collected on« 
the second, and the trustee under the lat 
will be entitled to nothing until all the de 
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under the former are paid cfi. Where an insol¬ 
vent has filed bis petition under the Insolv¬ 
ent Debtors Act, be has the carriage of the 
petition and it is in bis interest to biing it to a 
bearing ; consequent!;, it is bis duty and to 
bis interest to serve bis creditors and at his 
own expense in order to bring it to a hearing. 
Where, however, he has been adjudicated an 
insolvent, it is the petitioning creditor who 
wants the afiaus of the insolvent investigated : 
oonsequentl;, on him tests the burden of 
serving notices, though it is still the duty of 
the insolvent to attend 'when required and 
point out the persons who are to be eerved. 
DOSSAv. Bhakjee, 3Bom. L.R. 45a=«26B. 
171. 

(78)—»S" \Z— Judijment-dehto! — Interim pro- 
tectio>i order—Re-arrest under the same decree. 

—A judgment-dootor who has been arrested 
and imprisoned in execution of a decree and 
has obiaioea an interim protection order under 
8. 13 of the Insolvency Act, is liable to be re¬ 
taken in execution of the same decree, under 
the provisions of tbeCivil Procedure Code, 138^. 
SHAM.Ji V, POONJA, 4 Bom. L. R. 483^26 B. 
682. 

(79j—.S’. IZ—Arrears of maintenance Debt 
or liabilittf"- Prolectianorder—Insolvent Act.— 

Arrears oi maintenance, lucludeU m an insol¬ 
vent’s schedule, are a debt or liability (Dot- 
withstanding that they may be enforceable in 
Criminal (Joucte; within the meaning of s. 13 
of the Insolvent Act; and a protection order 
would protect the insolvent from arrest or 
imprisonment in respect of such debt. Quaere. 
—Whether the protection order extends to pro- 
oeedings in respect of maintenance accruing 
subsequent to the Sling of the schedule ?— 
TOKKEE BIBEE V. ABDOUL KHAN, S C. 836 = 
6 0. L. Rs 488. ili., 17 C. P. L. R. 127.] 

(60)—Ss 19—liule 14 of Inmlvent Court — 
Right of Official Aasigyiee to commission* —The 
eignt 01 the Official Assignee to bis eoinmission 
arises only when there are in his bands any 
funds realised and available for distribution 
among creditors. If at such time, the adjudica¬ 
tion is annulled, tbe ngbt lo commission sub¬ 
sists. OFFICIAL ASSIGNEE V. RAMALINGA, 
8 9k. 9. 

(01)—S.19, Insolvency—Interest tm scheduled 
debts— Official Assignee’s catnmission mi it.— 
Where tue eslate ol an insolvent leav-^s a 
balance with the Official Assignee alter paying 
ofi the orediiors, interest at Qjwrcent. will be 
ordered to be paid on contract oebis which 
expressly or impliedly carry interest. The 
Official Assignee will be allowed to retain his 
commissicD on it, and tbe balance will be 
ordered to be paid to tbe insolvent. In re 
Mahomed Mabmud 8hah, is C, 66. 

(88)—Ss. 19, 31, 31— XW of 1848 

{Si^etne Courts' Officers)—Hale of insolvent's 
eslate subject to vmrtgage — Official Assignee's 
commission.— Au order id insoivenoy ptoceed- 
inga was made diceoliog the Official Assignee 

0. IX—68 


Statute 11 and 12, Viet., C. 21 (loaolvent Actr 
1848) —cOTifinued, 

to sell certain immoveable properties which 
were subject to a mortgage, on the application 
of tbe mortgagee, with the consent of tbe 
Official Assignee. On the question as to tbe 
commission payable to Official Assignee. Held 
that tbe Official Assignee was eniitled to 
commission out of the insolvent’s estate, not on 
the full value of the property sold, but only on 
tbe amount coming to the insolvent’s estate. 
(i3B.L R. App,9, (>»)—Tbe Official 

Assignee cannot claim commission on tbe full 
value of tbe properties, qua auctioneer, on 
account of the prohibition contained in tbe 
Supreme Courts' Oflicers Act. Besides, a 
trustee having power to sell by auction cannot 
employ himself as the auctioneer and charge 
tbe trust estate with bis commission-The 
practice of the Court for 30 years to allow com¬ 
mission on tbe full value of tbe properties sold, 
was overruled as being contrary to the express 
words of both tbe Indian Insolvency Act and 
tbe Supreme Courts’ Officers Act, In re OFFI¬ 
CIAL ASSIGNEE’S COMMISSION, 36 C. 990 = 4 
Ind.Cas. 697- 

(83) —.S's 19, il— Iiistilve)u!f Rules, It. 131— 
Right of Official Assiijnev to retain commission 
vitlumt order of Court — Long praclice — Order 
directing not todratr conimissuin pending orders 
of Court—I'atidifII — Held that, on a true 
construction of s. 19, Insolvency Act, 1848, and 
R. J3L (3) of tbe Insolvency Rules 1905, an 
order which (after declaiing a dividend) directs 
the Official Assignee to deliver into Court tbe 
statement of accouut prescribed by s. 41, Insol> 
venoy Act. 1846, and R. 94 of tbe lusolvency 
Rules, 1905, and further directs that all ques¬ 
tions arising on account and as to tbe payment 
oi the Official Assignee shall bo reserved, and 
that tbe Official Assignee shall not draw any 
commission in respect of tbe amount to be 
distributed as dividend under tbe order in ques¬ 
tion till tbefe questions have been decided, is 
proper and valid. (8 M. 79, Rjjd.) Tbe pre¬ 
sent practice, which has for a long period pre¬ 
vailed, under which tbe Official Assignee has 
diawn or retained, without tbe order of Court, 
tbe commiasioD to which be is entitled out of 
the estate of tbe insolvent, is wrong. In re 
Messrs, abbuthnot and Co., 7 H.L.T. 290 
«*8 Ind. Cas. 727. • 

(84) —S. 21— See Nos. 54 and 82, supra. 

(85) - Ss. 21 and^Z— Effect of death of insol¬ 
vent after filing his petition, but before filing 
.schedule.—Oa tbe 15bh ol Maich 16 G 2 , tbe 
petitioner brought an action in tbe Supreme 
Court against tbe insolvent to recover a sum of 
money, and on the 17ib of that month the 
usual summons was served on tbe insolvent. 
On tbe Inst mentioned day tbe insolvent was 
committed to prison on tbe charge of murder, 
ootwithstandiDg which, on tbe 21 March 1662, 
he filed bis petition in tbe Insolvent Court. 
The usual order was then psssrd, vesting all 
tbe iofiolvent’s estate and efiecte in tbe Official 
Assignee from the date of tbe filing of tbe peti¬ 
tion. On the 86tb March 1662, tbe present’ 
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pet] uoDer recovered jodgenaot io bis action in 
tbe Sapctiiue Oouct. Tne in^olvaac was tried 
and uoQvicted and saoteocei to death, and on 
tne I4ch of April 186^, before the insolvent 
lilod his schedule in the Insolvent Court, tbe 
seuteuce was carried into exeoution. Held 
tirst, that 8. 6 of H and 12 , Vies., c. 21, is not 
imperative ; and, secondly, that ss. 21 and 26 
of the same Act give tbe OMctal Assignee am* 
pie powers lor tbe ascertainment and realiza¬ 
tion of an insolvent's estate without the aid 
of a schedule, Yji/ c KaLLEE Churm Kettry 
1 Ind. Jur,, 0.8. 16 , 

(86) —.V. 23 —/•'txfiiit'.s find chnllcls — 

Machinei'ij—Kntjmc —Trade jixlnres —Jnsolvcnt 
— OjficiaL .i.'iHujnec.—Oa iidrd June, 181)3, 
Visnram covductuted with tbe plaintiS that tbe 
micbiuery, engines, trade fixtures, <kj., should 
stand charged with and continue to be a secu¬ 
rity 10 the plaintiff for Its 8,000, then advanced, 
and power was given to the plaintiff to sell tbe 
same on default in payment. In Marcn 1899, 
while there was still a large sum due to tbe 
plaintiff, Visbram filed bis petition under the 
Aot lor the Keiiet of Insolvent Debtors, and 
thereby his aisetn bejame vested in the Oiifiiial 
Assignee. Tbe Offiiial Assignee having con¬ 
tended that the articles above named were in 
the possession, order, or disposition of the insol¬ 
vent with tne consent of the true owner and so 
vested in bim, the plaintiff filed a suit to esta¬ 
blish his rigot over them. Tbe Division Court 
decided in plaintiff’s favour, as to such of the 
artiolci as were fixed on tbe ground that they 
were not goods and chattel.s. and as to such as 
were not fixed on tbe ground that tbe plaintiff 
was not the true owner On appeal by the Offi¬ 
cial Assignee -.—Held, (1) that the articles not 
fixed were clearly in the Insolvent’s possession : 
and that, therefore, tbe Official Assignee bad a 
good title over them, (2; Toat the annexed 
articles were not goods and chattels in tbe pos¬ 
session, order or disposition of the insolvent as 
their reputed owner; and they, therefore, wet in 
hie reputed ownership ; and that as to them the 
Official Assignee had no title. MACLEOD v. 
KIKABHOY, 3 Bom. L.R. 426 = 25 B. 659. 

(87) —S. 2Z—Mint(jiujee nlloirinij passc-’i-sion to 
remain in mortijaijnr finn-fln.solvcncif of tivu 
partners of jinn—Ituj'hls of mortgatjec.—Ttie 
two petitioners along with another carried on 
business as livery stablek^epers iu Calcutta 
under tbe name of Thomas Smith & Co. The 
petitioners actually carried on the business of 
tbe firm, tbe third partner being resident in 
England, On 3rd May, 1873, all the partners 
mortgaged all their stock-in-trade, by a mort¬ 
gage-deed wbioh oontaioed a proviso that the 
mortgaged property should be treated and 
considered as tbe property in the order and 
disposition of the mortgagee, but the mortgaged 
property was allowed tc be io tbe possession of 
the mortgagor firm. On tbeiOth May, 1880, the 
petitioners, tbe first two partners, filed their 
petition in tbe Court for tbe relief of insolvent 
.debtors, and the estates and effeotswere, under 


Statute 11 and 12, Viol., C. 21 (losolveot iot^ 
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an order of the Coart, vested in tbe Official 
Assignee, who on tbe 6%m6 day entered into 
possession.—On tbe 12 th tbe mortgagee entered 
I into possession and on the seth June, the 
third partner, who had meanwhile returned from 
England, filed his petitions. Jleld that the 
mortgaged property was, by the consent of the 
true owner, in ths possession, order or disposi* 
tion, of the insolvents, as reputed owners, and 
had vested the Official Assignee for the benefit 
of all the creditors, and the mortgagee's petition 
to be paid in full should be refused. Ex parte 
Unutn Ji'ink of Manchester^ In re Jackson, L.R. 
12 Ex 354; Ex parte Dounn. In re Lake, L.R. 
8 Cb. App. 51. In re DainbrUlfje, L.R, Oh, Div. 
218, Iteffnuhh v. Bowlei/, L.R. 2 Q.B. 41 
474. IJ) In rc MORG VN AND FORBGS. 7 C.L. 
R. 29. {On appeal see 6 C. 633=9 0 L R. 385^ 

(89)—5. 23 —Order or disjfosUion.-^lt goods 
are iu a man's p isse^sion, order or disposition 
under such circumstances as to enable him by 
means of them to obtain false credit, tbe owner 
who has permitted him to oblain false credit 
must suffer tbe penalty of losing the goods foe 
the ben^fi^. of those who have g'ven the credit* 
In re P. H MARSHALL T. ROILBaN v. A. B. 
Miller, io C* L, R. 591. (Exparte Wimfieldf 
L. R. 10 CH D. 591. R ) 

(89 )—-Doctrhic of re 2 )n(ed ownership 
— Notice ~ Devolution of jfidf/inenl^deblor^s 
interest on Official Assignee—Civ Pro, Co(U>n 
s 372.—By an instrument dited M^rob 
1897, one B covenanted to repay by instalmeatS 
a sum owing by him to P and morigaged to P 
his stock in*trade and all outstandings and 
moneys then duo and nwing and thereafter 
to become due and payable to the mortgagor. 

B remained in p>sses«ion. In July 1899, P 
brought a suit against B on his mortgage'bood» 
and in August 1899, upon an ex lyarle applica¬ 
tion by P, an order by way of injunction was 
made in tbe suit restraining tbe mortgagor from, 
disposing of tbe stock in trade and outstandi^S^ 
and debts payable to him. This injunction was 
afterwards dissolved In the same month, P 
gave notice to N who was indebted to Btbat 
claimed the sum under tbe mortgage ss an out* 
standing due to tbe mortgagors In Septembert 
1699, B v/as adjudged an insolvent sod the 
usual vesting order was made* In OotobeL 
1809 P obtained a decree in his suit by which 
the insolvent was directed to pay to him the 
principal and interest due under the mortgage- 
deed» and in default of payment before the Boi 
of January, the mortgaged premises were 
ordered to be sold. In February, 1900, N paid 
to the Official Assignee tbe debt due by him to 
B. Id September, 1900, an order was made m 
P*9 suit agiiost B directing that tbe deotw 
should be executed by the attachment of the 
mooey io tbe hands of the Official Assigned- m 
December, P applied by summons in his suit 
against tho insolvent for an order that Ihd 
Official Assignee should pay over that money* ^ 
Held that be was not entitled to that order ^ 
the whole right, title and interest of 
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iuBolveot in and to the debt due from N to him 
became vested in the Official Assignee as soon 
as the adjudication and the vesting order were 
madct and so the decree obtained by P was in« 
valid against tbe Official Assignee. The Official 
Assignee was not bound by the decree by the 
doctrine of Us jicndcns, because the subject- 
matter was not real property, and the rote- 
,rest devolved by operatioa of law. P might 
have applied under s. 372, Civ. Pro. Code, 
to have the Official Assignee added as a 
arty in tbe suit iu which case be would 
ave been bound by the decree. Where a 
.debt bae been assigned notice by tbe assignee 
to the debtor will take the dent out of tbe 
disposition of tbe assignor. A chose in action, 
if it is a debt due to iha insolvent i n his trade 
or business, comes within the words “ goods 
and chattels” as contained in s. 23 of tbe 
Indian Insolvent Debtors Act—/■'er .b'ir Anuild 
White, C. J. Tbe instrument can only be 
construed as creating in favour of tbe plaintifi 
a charge or hypothecation; bat a cbarge^hold- 
.er is as much the substantial owner of and 
has as substantial an interest in tbe goods and 
chattels as the mongagee thereof, and if either 
of them allows the mortgagor or the person 
.creating the charge to remain in possession of 
the goods and chattels under ciroumstances 
which will lead to bis being ‘‘reputed” as 
owner and to hie being enabled to command 
.credit thereby, be will be estopped from assert¬ 
ing hissuDstantial interest or ownership in ihe 
property as against tbe Official Assignoe-^’yVr 
Bluishynm Ayi/mujor. ./, PUKITHAVBLU 
MUDALURv. UHASHYAM AYYANOAB, 25 
406 = 12 M. L. J.282. [/f.. 9 0. W. N. 14; D , 
26 M. 230= 12 M. L J. 368.] 

(90)—.S. i\—Jnsolcc)u:ij—VuUintanj imnsfcr 
by insolvent.—k firm trading at Calcutta stop¬ 
ped payment on a certain night, and was ad¬ 
judicated insolvent two days alter. One of its 
brADohes located at Lucknow, iransfecred, on 
tbe day on which tbe firm stopped payment, a 
debt^ due to it to tbe OefenJaat, whom the 
Official Assignee in this case issued for the 
recovery of the amount, on tbe ground that 
Buoh transfer was” voluntary” within tbe 
meaning of s. 24 of tbe Insolvency Act. The 
transfer was made by means of a draft dated 
tbe day on which payment was stopped, and 
purported to have been made by tbe debtor of 
the Lucknow branch under its,assignment in 
favour of the defendant, to tbe amount of snob 
.debt. The greater part of tbe amount thus 
transferred was to put the detendani (who had 
.accepted certain bundis of the firm), in funds 
to meet such bundis. It alio appeared that 
there was great delay in entering up tbe 
amouolB transferred, in the books of tbe variona 
,parties oonoerned. Tbough their Lordships of 
the Privy Council were not prepared to say 
.that tbe transfer, in so far as it provided tbe 
defendant with funds lo meet the contingent 
jiability inonrred by him by taking up the hue- 
4isi would, as a matter of law, be ” voluntary” 
^ithin tbe meaning of tbe Insolvency Act, yet 
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considering that the transaction was out of the 
ordinary course of business* and the uo^exolain* 
ed delay in entering up the transaction in the 
accounts, as well as the other circumstances of 
tbe case, it was held that the trinsfer was 
•‘voluntary*’ within tbe meaning of the Insol- 
vency Act, and therefore void as against the 
OflBcial Assignee. SIlLLER v. Sheo PRASAD, 
6 A. 84. P.C.=10 I A. 98 = 13 C.L R. 305=4 
Bar, 430. {On ajfjyenl from 2 A. 474.) [/?., 10 
O.C. 30&» P.B.] 

(91) —S, 24—1 oltinfoi f/—yraK(lulcHl^Meem- 
iitij of—Where a promissory note was executed 
by tbe insolvents on the 10th August and title* 
deeds were deposited to secure tbe same, and a 
petition by a creditor to adjudicate them insol* 
vents was presented on tbe 13th and it \yas 
found that tbe pro^note was not supported by 
consideration to the extent of nearly a half, it 
was held that the promissory note and mortgage 
WAS fraudulent within tbe meaning of s. 24# 
Held, also that, to tbe extent of the failure of 
consideration, the mortgage was granted to 
secure the property from the clutches of ere* 
ditors. Where it appeared that the defendants 
executed tbe mortgage on tbe understanding of 
plaintiffs preserving the property over the 
dxteot of their debts for tbe defendants, such a 
disposition must bo bold to be voltnifon/ and 
fi faidnlrnf and void as against tbe Official As* 
signee Tbe mortgage even to ihe extent of the 
past debts cannot be upheld. VENKATA* 
KRIBHNAMA CHETTI V. LaKSHMI NARA- 
SIMHAU,M.W.N 1912, 1001= 17 Ind Caa. 393. 

(92) — .S*. In sol vmt ^Transfer of 

—Frandnlenl infenfion .—A transfer of property 
made by a party in insolvent circumstances is 
absolutely void although there be no ovidenoe^ 
of any fraudulent preference* Where a person 
conveys all bis property to trustees in fsvour of 
his creditors, his act is an act of insolvencv and 
all bis property vesls at once in tbe Official 
Asi^ignee, it not being necessary to prove that 
tbe assignment is void as being fraudulent. In 
re Kursondas Ram jee, 4 Bom. L R. 154 = 
26 B. 765# 

(93) — Si 24— Volnntarihf — InterpreUiUon — 
Coinp<isi(ion decd—Son-consvnlinfi cr<Y/t/or— 
Debtor iledfired bankrupt -Oj)ici(d Assignee — 
Vjstiwjoj the insolvenCa property —When a ere* 
ditor wbo has not signed tbe deed whereby tbe 
debtor conveys all bis property on trust for bis 
creditors gets thedebtor adjudicated a bankrupt^ 
the Official Assignee is entitled to lake posses* 
sioQ of tbe property comprised therein as the 
property of the insolveot, because tbe deed being 
void Che property comprised therein still re- 
maios the property of tbe insolvent as against 
the Official Assignee, who represents tbe non- 
consenting creditors. The word ** voluntarily^’ 
in 8# 24 of tbe Indian losolvenoy Act, in* 
olodee the sense of freely and UDiDflaenced by 
pressure or obligation. MUKMOHANDA8 v. 
Maclbod. hi rti KaRSONDAS, i Bom. L.R. 
647 = 28 B# 768. 
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(94) — 6'. 24— Preference of one creditor not 
fraudulent. —A person m insolveot ciroumstao- 
ces may dispose of bis property in iavour of one 
Creditor even though the act may bave the 
effect oi disappointing other creditors. Where a 
debtor two months before insolvency transfer¬ 
red part of his proporty to a creditor in prefereoco 
to others, held, that the conveyance was not 
Irauduient within the meaning of s. 24 of the 
Aoi, and could not be impeached. The OFFI¬ 
CIAL ASSIGNEE OF BOMBAY v. BRI.I KISH- 

ORE. 3 A.L.J, 604 = A.W.N. 1906. 250. (2 A. 
474. P,. 

(95) —i’. ‘24:— I'ulnntarjf convei/owe -Fraudu^ 
lent incference-Burden of proof .—in this case 
the plaintiffs sued on a mortgage by deposit of 
titledeeus to secure theamountofa promissory 
note alleged lo have been executed on the jOth of 
August oy defendants 1 to 4. who absconded on 
the i2th August, and against whom a petition 
for adjudication was presented on the 13;b. 
Held, that the onus oi showing consideration 
for the mortgage was on the plaintiffs, and also 
that the mortgage was created before the date 
of iDBolvency ; out that, assuming these things 
in favour of the plaintiffs, it lay in the fftst 
instance on the contesting defendant to show 
that the mortgage was void under the Act aa a 
voluntary settlement, though not very much 
would be required to turn the scale. Prinia 
facie a transicr to secure past debts on the eve 
of insolvency is void as a voluntary preference, 
b. 24 ot the Act only requires that the domin¬ 
ant motive should be shown to be to prefer 
one creditor to another. Venkatakrishna 
CHETTI v. LAKSHMINARASIMHAM, 8 M L T 
335 = 6 lad. Cas. 2»3. 

(96) — B. 24— Insolvent — Volunianj transfer — 
Burden of proof.—k firm which tailed in ousi- 
ness on tue lUth Alarob, and was adjudicated 
insolvent on the llth April, conveyed on the 6th 
and 7th April, to a creditor, property almost 
eufBcieut to discharge his claim, amountiog 
to Bs. 1,100 in full. The Official Assignee 
brought a suit to recover the property, on the 
ground that the translec was a voluntary one, 
and void under s. 24 of the Insolvent Act. 11 
and 12 Vic , o. 2l, Held that, looking to the 
nature of a proceeding in insoiveocy under the 
statute, and to the position occupied by the 
Official Assignee in regard to the estate of the 
insolvent, the Official assignee is entitled to 
the whole of such estate wherever it may be ; 
and that any person in possession of a portion 
of the estate or claiming to hold it under a 
conveyance or transfer made within the period 
prohibited by s. 24 and under such eircum- 
fitanoes as were disclosed in this case, must 
defend that conveyance or transfer, and esta¬ 
blish that it was not within the mischief con 
templated by the section. 8uch a conveyance 
or transfer should primarily be presumed to 
bave been voluntarily made ; and it rests upon 
those who seek to uphold it and who must 
necessarily be best able to prove the facts, to 
establish that it was made under such pres- 
eure as would remove it from the operation of 
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the section. Hefd also, apart from the ques¬ 
tion of burden of proof, and looking to the 
judgments of the Courts below, in oonjunctioa' 
with the facts and dates proved, that there 
were materials which justified the finding that 
the transfer in tbe present case was a volun¬ 
tary transaction of (be kind coatemplated by 
s. 24. and as such uosusCaiaable, BholA 
Nath v. Macgregor, A. W. N. 1889. 24. 
(VA.3J0. 51 L. J. Ch. D. 556. A. W. N, 
1883. 187. and A. W, N. 1887. 93. B.) 

(97)—5. 24— Prcsulencij Toions Insolvency 
Act (ill of 1900). .s. 47— Fraudulent preference 
— Suretif or guarantor of the principal is a 
creditor—Endorser of negotiable instrument ie 
creditor of uiaker—Voluntary payinent—JnsoU 
vent —Adjudication.—Any surety or guarantor 
wbo might, should a bankruptcy supervene 
before tbe debts of tbe principal were discharg¬ 
ed, be entitled to claim among the other credi¬ 
tors in bankruptcy, is himself always regarded' 
coDStraoiively as a creditor, when tbe question 
is one of fraudulent preference. This legal 
position, with its attendant rights and disabili¬ 
ties, is not affected by the fact that the priooi- 
pal has not been, even could not have been, 
called upon to discharge tbe debt at tbe time 
the payment to the surety was made. The 
acceptor ot indorser of a negotiable instruoaen^f 
which has not yet reached maturity, is, for 
the purpose of s. 24 of the Indian Insolvency 
Act 111 & 12 Vio., 0 . 21), a oceditor in regard 
to the maker or drawer ; and any payment 
made by tbe latter to tbe former, if otherwise; 
fulfilling all tbe requirements of s. 24, would 
be as much a case of fraudulent preference as 
though it were made to a creditor whose legal 
rights against the debtor were at the time of 
payment actually complete and enforceable at- 
law. (1897, 1 Q B. 122. f.). S. 47 of the 
Presidency Towus Insolvency Act, 1909. ooouta 
in a chapter wbioh deals with ways of proving 
in insolvenoy, and describes tbe methods, iu 
wbioh, in certain oircumstanees, mutual debtor" 
and creditor accounts, as between tbe insol¬ 
vent and a creditor claiming in insolvency or" 
being pursued by the Official Assignee for a debt 
to tbe insolvents* estate, are to be handled and 
adjusted. The section does not apply to a suit- 
brought uoder s. 24 of tbe lasolveocy Ao* 
on tbe allegation of frauduleot preference* 
What is a “ voluntary payment ” within tbe 

meaning of s. 24. discussed. (1892, 10 Motrau 

J5, 1899. A. 0. 419, B.) Under s. 24. »» 

that is necessary to be shown to bring it m ^ 
operation are two facts, (1) that tbe pnj' 
meat was voluntary, (2) that it was m* ^ 
when tbe insolvent firm was in 
circumstances and within two months ! _ 
adjudication. R. D. SETHNA v. KALLIANJ* 
Sanqjibhai, 15 Bom. L R. 113*19 Ind. CM* 
37. 

(98)—S. 24-Indian Insolvency Act- ‘ Voluf^ 
tary payment'—Secretanes and 
society —Authority to receive moneys of 
—Duty to invest the sante in Qwernmentp^^P^ 
—^i.ri)i^ moneys of society with their o 
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Mere issue of pass book as in the case of bank, 
ing ossto/ners — Jf^o issue of cheque book — Fidu.. 
ciary capacity—Breach of trust—Voluntary 
payinent —Meaning —Test—English and Indian 
Law- —A & Oo.. tbe secretaries and tre-isurers 
of a society, received, in tbeir capacity as 
secretaries, moneys belonging to the society. 
A & Co. had also a banking business and treat¬ 
ed the moneys of the Society as they dealt 
with the monies beloneiog to their banking 
constituents, and issued a pass book in the 
same form as the pass book which they issued 
to their banking customers. But no cheque 
book was issued to the society. A& Co., were 
insolvents at tbe date of suit. Held, that A & 
Co. held the funds of tbe society as its secreta¬ 
ries and treasurers, ani cooseq lonely in a fidu¬ 
ciary capacity, and that they committed a 
breach of trust. It was the duty of A & Co. 
not to mizthe mooev of the society with theirs, 
and the Society’s money is recoverable from 
the unepent balance in their bands at the date 
of insolvency. (32 M. 68, 22 G. 354, /{.) It is 
a well established rule of equity that, if trust 
money is mixed up with the trustee’s private 
money, then, the cestui qui trust will have a lien 
on the aggregate amount, and any sum which 
may bedrawn by the trustee for his own use will 
be deemed to have been taken out of his own 
money. If there was noappropriation, then no 
question of' voluntary payment ’to or preference 
to the Society within the meaning of s. 24 of 
tbe Indian Insolvency Act arises. Tbe test of 
a “voluntary” payment is, whether it was 
spontaneously made by the debtor of bis own 
motion ; if so, it will be presumed to have been 
made with a view to give preference to one 
creditor over the others. If, on tbe other hand, 
the payment was made under the pressure of a 
demand from the creditor, or because of pressure 
arising from outside circumstances and ioltuen- 
oing tbe mind of the creditor, such as the 
existence of a special agreement or a possible 
danger of proaeoution, or if tbe payment was 
made in tbe ordinary course of biiaincss, such 
payment would not be deemed to be voluntary. 
There is substantially no difference between tbe 
English Law and the law as laid down in s. 24, 
Indian Insolvency Act, so far as the present 
question is ooncerned. (10 B.H.C. 327, li.) 
Even if A & Oo. had misappropriated tbe trust 
money and thereby committed a breach of trust 
and subsequently wanted to repair the breach 
of trust by making pnrebases of Government 
Paper for the moneys misappropriated, which 
they were bound to do by a resolution of tbe 
Society dated Slst July 1906, tbe payment 
would not be regarded as “voluntary.” MESSRS. 
BAMA8AMY AND OO. V, TSB OFFICIAL ASSIO- 
NBBOF MADRAS. 10 H L T. 12ia>21 M.L J. 
920-11 Ind. Oat. 789. 

(99)—S 34—See DEPOSIT OF TITLE DEEDS, 

6B.L.R. 701. 

(1<X»—Ss. 94, 'Voluntary' delivery-^ 
Proefice—Payments of money and delivery of 
900 dt mads in the ordinary oonrse of business 
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stand on a different footing and are not volun¬ 
tary payments and transfers within tbe mean¬ 
ing of s. 24. Consequently restitution could not 
be enforced under s. 26 of that Act. It is 
undesirable to dispose of summarily under s. 
26 cases involving difficult questions of title. 
The ordinary practice should be to leave snch 
esses to be settled by regular suit. AD.IIM 
Ariff V. J. D. BAYLY, L.B.R. 1893—1900. 
73. 

(lOl) —.'5. 26—Po/fvr to order nng person to 
deVirer insoh'cni's properly lo assignee — Practice 
—Conflict of eqiiify.—Vndee s. 26 of 11 and 12 
Vic. C, 21, the insolvent Court has the power 
to order any person who has tbe possession of, 
or has under his power or control, any property 
of the insolvent, to deliver over such property 
to the Official Assignee: but it is discretionary 
with tbe Court to enter upon the trial of such 
a question and to make an order, [.l/v»r., 3 C. 
434.1 It has always been the practice of the 
Insolvent Court to abstain from making orders 
to deliver over goods belonging to the insolvent 
or to pay debts due to him, when it appears 
that there is realiv a conffict of right or equity 
between tbe insolvent and the person in who.se 
possession the goods are or from whom pay¬ 
ment of the debt is sought to be obtained, ht 
re DWARKANATH MITTBR. S M. RaTANMANI 
Dasi V. a.B. Miller, 4 B.L.RO.C. 63 = 15 
W R O.C. 18. Note. 

(102—.S'. 26 —f'/t/I by iiisolrent just before 
insolrency.—Where a person, shortly before his 
insolvency, makes over his property to another, 
wholly without such consideration as the law 
could recognise, the transaction comes within 
13 Eliz., c. 5 and is void as against creditors. 
Tbe word ‘ property ’ in s. 20 of the Insolvent 
Act includes money. The trial of difficult 
questions of title could not satisfactorily be 
effected in proceedings under s. 26 of tbe 
Insolvent Act. Tii the malfer of U.MHICA NUN- 
DUN Biswas. 3 C. 434 = 1 C.L.R. S6I. 

(i03)—.9. 2G—Insolvent's property at Shan- 
f/hai —Order vesfitu/ the property iu the Official 
Assignee at Bninhay —.1 Jirilish subject in posses¬ 
sion can be ordered to deliver tbe property to the 
Oflirial Assignce -Cfoninission to ernminc witness 
at Shanghai.—When a trading firm is declared 
insolvent by the Court for the relief of Insolvent 
Debtors at Bombay, it can order the moveable 
property of tbe firm in Shanghai to be vested 
in the Official Assignee of tbe Insolvent Debtor'e 
Court in Bombay and the Cou't can order the 
person in possession of tbe property at Shanghai 
to hand over such property to the Official 
Assignee at Bombay. If the person in posses¬ 
sion at Shanghai is a British subject, be is 
subject to the insolvency jurisdiction of the 
Consulate Conrt at Shanghai and that Court 
can order him if requested so to do by the 
Insolvent Court of Bombay to produce all the 
moveable propertv. books, papers and documents 
of the insolvent’s firm that may be in his 
possession. A commission can be issued by 
the Coart for tbe relief of Insolvent Debtors a t 
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Bombay for the examination cf a British subject 
at Shaugbai through H. B. M’sSnpreme Court 
at Shanghai. lie NaOROJI SORAB.TI TALATI, 
10 Bom. L.R. 968=33 B. 462. 

(104)— .S’, 2C— Jitrisdictiou — Potrer of the 
Court of Insolvent Debtors outside the Bombay 
Presidenci/ — Vesfiny order — I’roj)erty outside the 
Presidency in the hands of a fieceirer—Jieceiver 
cannot be directed to hand ox'er the assets to the 
Ojfcial Assiynee. —The Court for the Relief of 
Insolvent Debtors at Bombay has no jurisdic¬ 
tion or power to order a Receiver appointed by 
the Insolvency Court having jurisdiction in 
Amritsar, and who is in possession of an insol¬ 
vent’s property, to band over the assets to the 
Official Assignee in Bombay. The powers of 
the Commissioner to Insolvency at Bombay are 
limited, in the first place, to the town and 
island of Bombay, in tbe next, where British 
subjects are concerned, to any place within the 
the limits of the Presidency of Bombay. He 
Ganeshdas Panalal, 9 Bom. L. R. 1093. 

(JOS)—.S’. 26— Juris/Iiction of the Insolrent 
Court outside the Honibny Presideiu:!i-Person 
in possession of irusolvenl's property caxi be 
directed to hand it over to the Official 
—Tbe Court for the relief of Insolvent debtors 
sitting in Bombay has jurisdiction to make un¬ 
der 8. 26 of the Indian Insolvent Act against a 
person residing outside tbe Bombay Presi¬ 
dency. 7ii rc GANESHDAS PANALAL ; R. D. 
Sethna V. R. D. S CHOPRA, 10 Bom. L. R. 
77 = 32B. 198. 

(106) — S. 26— ])ebls"adiuitted" nr "establish- 
ed," meaning of. —Tbe terms debts "admitted" 
or "established," \n s. 26 of the Indian Insol¬ 
vency Act, mean admitted in the Schedule or 
establiebed on proof, and not that it has been 
alleged and not denied. In the matter of 
BUCKTWAR ChanP, 1 C.W.N. 328. (F., 29 0. 
503]. 

(107) —8. 26— See Nos. 85, 100, siijtrn, 

(106)— Ss. 26, 36, Insolvent Debtors Act, 11 
and 12 Tic., C., 21, rule under—Creditor 
— Construction. —Under s. 26. no rule should 
be granted save on the application of an 
''assignee” or an "admitted creditor" (i 
C.W.N. 326, F.i No man can be regarded as 
a creditor until bis name is admitted to tbe 
schedule or until be establiabes it there. The 
words ” and it shall be lawful for tbe Court on 
those or any other occasions,” in s. 36, are 
intended to receive a very wide application, 
and tbe Court has power to proceed under this 
section, as soon as there is an insolvent. In 
the matter of ChUNI Lal Oswal. 29 C. 803. 

(109) —Ss. 26, 72. 73~‘Ki'idence not recorded 
inu'riting —Sco/w’.—Evidence not taken down 
and rendered as provided by s. 72. by tbe 
lower Court, could not be gone into on an 
appeal under s. 73, as the appellate Court could 
have no means of knowing tbe facts on which 
the judgment proceeded. 8, 26 empowers tbe 
judge who finds that a debt is ‘due tof'an 


insolvent, to make an order that the whole of 
tbe debt, or part thereof, shall be paid, that iS' 
to say, that where the ciroumstanoas of the 
case render it necessary or proper that tbe 
Court should makeau order for payment, the 
Court has power to make such order. In the' 
matter of AJUDHIA PRASAD MOHANT JAIRAM- 
gib V. MILLERS 7B.L.R. 74 = 95 W.R.O.G. 
16. 

(110)—,S. 27—CoHDHissioiw of in¬ 

surance are assets—Salary—Emolument. —The' 
commission earned by an insolvent in respect 
of policies of insurance efieoted through his in¬ 
strumentality is an asset and not a ' salary' or' 
an ‘ emolument ’ under s. 27 of the Indian- 
Insolvent Act. Such commission is not his 
personal earning. JAMASJI SHAPURJI v, 
SORABJi Ka\vas.ti, 10 Bom. L.R. 579. 


(111) —.S’. 27— Intimation of vesting order lo‘ 
Court executing decree—Diity of Court to stay 
executimi.—Vi/bete intimation nas been given 
of an order vesting m tbe Official Assignee the' 
Court executing tbe decree is bound to stay pro¬ 
ceedings, unless tbe decree-holder satisfies thr 
Court that execution should not, for some parti'- 
cular reason, be suspended. DEOJI v. V.8. 
Gillespie. 13 c.P.l.R. 61. (2i B. 205, 2i- 
0. 634, li.} 

(112) —8. 27—Sfc Noa. 55. 56, supra. 


(113)—8. 28— See No, 54, supra. 


(114)—N. 29— by Official Assigwe-' 
heave of Court to sue—heave nunc pro luao-" 
Costs—Practice, —To an action brought, prose¬ 
cuted, or Uelended by the Official Assignee, it 
cannot be objected that such aotionwas brought,' 
prosecuted, or defended without leave fi^tt 
obtained from the Court, Should, however, the 
Official Assignee bring, prosecute, or defend any 
such action without leave first obtained from' 
the Court, he will do so at bis own risk in re¬ 
gard to tbe matter of costs. Leave should be 
obtained before suing: it cannot be granted in 
tbe course of the suit nunc pro tuw. COCH¬ 
RANE V. Owen, 2 Hyde, l5w. 


(11.5)—6'. 29—Sec No. 54. supra, 

(1161—N. Dismissal of aTrplkatian Iry 
Official Assignee ~ Person making affidavit, uilU' 
ther can be made liable for costs. On the dis¬ 
missal of an application oy the Official Assigu^ 
to get a certain sale of the insolvent-debtor 8 
property set aside, persons who were 
deponents to certain affidavits in the 
ings could not be held liable for coats. Th®7 
are not persons "interested in the 
estate,” nor can they be said to have *PP^^' 
appeared or opposed in the proceedings withi 
the Bankruptcy Rules. It is tbe Official Aesig* 
nee that must be made liable for the costs 
the unsuccessful application made by him. * 
being open to him to take such farther 
as are necessarj to indemnify 
Ramanna Naidd T. BRAHMATTA-0HBTT»»' 

23 M. 26. 
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(117) —S. 3(H-iScc No. 57. !>iipra, 

(118) — S. 31— Effects of an insolvetil—Sale 
by Official Assignee — Sanction of the Court— 
Eoxcer of Court to set aside completed sate— 
Practice, —Under (he Inoian Inaolvenc Act 
the Official Assignee has lull power to sell the 
properly and efiects of an insolvent, audit is 
bis duty to make sale of the same with all 
convenient speed. The sanction of the Court 
to the sale is not necessary. S. 31 of the 
Indian Insolvent Act dees not vest the Court 
with power to set aside completed sale. 
WOONWALAV. Macleod, 8 Bom. L.R. 470 
bSO B. 515 

(119) —.S'. %\—Arbnthnot Insolvency — Sale of i 
jnoperlies in arictkm by the Official Assitjnec i 
— Offer for a cerlai)i sidii—K nowledye of it 
hepl front other j^ersims—Sale not complete — 
Jurisdiction of High Court to interfere.— Where 
an inteuQing purchaser at an auciion.&ale 
keeps his ofier to purchase the properties as a 
whole at a certain sum from the knowledge 
of other persons, so as to oefer competition, 
thb sale toough made by the Official Assignee 
and conhrmea by the CommissioDcr is liable 
to be eet aside, if other persons cQer (or them 
a higher sum. The High Court, lu suoh cases, 
has jurisdiction to interfere aud cancel a sale 
hela by the Official Assignee, provided it has 
not become complete, THB SOUTH INDIA 
INDUSTHIALS. LTD. V. THE OFFICIAL ASSIG¬ 
NEE OF MADKAB, 1911, U.W.N. 367. 

(120) —8. 31—.S’ce Nos. 54, 82, sy/yi/.t. 

(121) — H, Z'Z—Arranytment for cultivation of 
•ndtpo and management of factories for benefit 
of creditors. —T & Co., a firm m Calcutta, the 
mortgagees of certain indigo factories and crops, 
mortgaged them to the A bank, the bank stipu- 
laiing to make advances lor the cultivation and 
manufacture of the indigo in consideration of 
the mortgage. T&Co,, became insolvent, and 
the bank went into liquidation, aud a provision¬ 
al liquidator was appointed. On application 
by the Official Assignee to the Court to allow 
8, a leading merobant in Calcutta, to carry on 
the oultivaiioQ and maoulaature on the ground 
that the whole crop would otherwise be lost to 
the creditors. Held, that the Court would 
grant the applicaiioo. and, in exercise of the 
power given ny s. 32 of the Insolvent Act. would 
order the indigo factories not to be sold until 
further notioe, and allow the Official Assignee 
(o make such an arrangement as being one by 
which the interests of the creditors would be 
beet consulted ; the right to hold (be produce 
of the factories to be to such extent only as the 
interest in them which belonged to the iosol- 
vente, and was vested in the Offioial Assignee, 
enabled him to give- In the morfer o/TaoHAS 
AND CO., 1 Ind. Jar. N.B. 862. 

(199)— S. ^—Appearance ^ counul.—A 
pereon from whom property ia eonght to be 
taken under ■. 86, Insolvency Act, is entitled 
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to be represented by Council. In the matter of 
the i)et it ion of mohlT MOHAN DOSS, 11 B.L.R. 
App. 33. 

(123) —.S'. 36, legality of order obtained by an 
insolvent's creditor under, for eiaminniion of 
defendants i)i a jnevioas suit by insolrent as 
vituesscs — Practice. —Subsequent to the filing 
of bis suit against the present appellants as 
defendants, the plaintiff happened to be adjudi¬ 
cated an insolvent. Two of tbe appellants, the 
(ben defendants, had proceeded with tbe defence 
but not ihe other. A creditor of the insolvent 
having obtained an order under s. 36 of the 
Insolvent Act for examining tbe appellants as 
witnesses, tbe latter obtained a rule to cancel 
the order foe their examination or postpone it 
till tbe disposal of the suit against them. On 
the rule being subsequently discharged, this 
appeal was preferred and it was held that tbe 
two appellants who bad, in tbe suit by the 
insolvent, filed their written statements and 
given tbe inspection of tbe documents in their 
possession, ought not to bo allowed to be 
examined as witnesses until tbe suit itself was 
heard. They bad given all tbe information 
they could be rtquired to give in the suit 
against them, ana they ought not to be ore- 
judiced in their defence by being subjected to 
an examinaiioD under s. 36 of the Insol¬ 
vency Act. The examination of the remain¬ 
ing appellant, who bad not filed bis defence 
in the suit, nor bad given any inspection, 
was ordered to proceed though be was not 
bound to answer any questions ro bis prejudice, 
if 80 advi.sed. In re BHAGWANDAS NauO- 

i TAMDAS, 22 B. 447. 

(124) — .S'. 36— .l/i/>lkati<in bg ‘riedilor of an 
insolvent for e.iamiiiation of certain /lersons under 
—PrnbuhHily <if bcnclit resiilliny, should In- 
sfumn—Apidicalion to he preferred inihoid 
delay. —WncQ a creditor makes an application 
for the examination of a person, under s. 36 of 
the Insolvency Act (11 and 12, Viet. c. 21), tbe 
Court must be satisfied that there is a probabi¬ 
lity of some benefit resulting from suob exami¬ 
nation, It should not be vague. It is most 
expedient that such application should bo 
preferred without delay. In the matter of NOOK 
MAHOMED ABDOOL SUCCOOR, 14 Bur. L.R. 
178. 

(1251—.S’. 36— I’roi>erty of insolvent discovered 
subseguent to insolvency—Eramination of wit¬ 
nesses, vfwnordered under s. 36— A/ydicant for 
eraminalum to be bona fide creditor of estate.. — 
When an application praying for an order for 
examination of witnesses under s. 36 of tbe 
Indian Insolvenoy Act has been made or support¬ 
ed by tbe Offioial Assignee himself, it is (he 
duty of tbe Court to grant tbe same readily ; 
but, when any person other than the Official 
Assignee asks for such examination, tbe grounds 
of tbe application should be carefully consi¬ 
dered and sifted by tbe Court, which should 
satisfy itself that tbe examination of tbe pro¬ 
posed witness is likely to be of some benefit 
to tbe creditors or to tbe estate, and bae 
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not) been made merely with a view to harass 
and annoy persons to be examined. The said 
section empowers the Court, on the appli¬ 
cation of the creditor, or of its own motion, 
to summon aoy person who may be suspect¬ 
ed of having any of the estate of the insolvent 
in his p.'ssession, or who may be capable of 
giving information respecting the estate and 
effects of the insolvent, or his acts deal¬ 
ings. or conduct. Such power of examination 
of third persons, with a view to discovery of 
the insolvent’s property, has been inherent 
in Insolvency and Bankruptcy Courts from 
their first establishment in England. The 
applicant in this case was found not to be a 
bona fide creditor, and the Official Assignee did 
not support bis application. The Court, 
therefore, hesitated to admit it. The order for 
examination was however passed as the appli¬ 
cation happened to be supported bv a Bank, 
which was admittedly one of the boyia fide 
creditors of the estate, and the prinia facie 
probability of the allegations of the original 
applicant was increased by being repeated by 
the bank. The Court, however, directed that 
the Official .\ssignee or the Bank, and not the 
original applicant, should conduct the exami¬ 
nation. In re ALLADINBHOY IIUBIBHOY. 
11 B. 61* 

(126)—S.36— repreaent’ 
cdby Coiimel. —In a case in which witnesses 
have been summoned to attend Court under 
s. 36, Insolvent Debtors Act, held, that, under 
special circumstances, counsel may properly 
bo allowed, to attend on tbeic behalf and to 
have all the powers of counsel appearing in 
an ordinary case. In Ike matter of OHUNI 
Lal OSWAL, 29 C. S07. (3 B. 270. F.) 

(127)—S. 36— Order to exambui wUtiesses — 
Right of tvitncsscs to appear by counsel to siuno 
that the order is prejudicial to his interests.-k^^z- 
sen, to examine whom as a witness an order 
has been passed by the Court, under s. 36 of 
the Indian Insolvency Act, 1811, is entitled, as 
of right, to appear by counsel and to satisfy the 
Court that the order passed cxparte, was erron- 
eously made. But alter once the order has been 
made the party oomplaining of it ought to take 
out a rule to have it set aside. It is not the 
right procedure to apply for its revocation just 
before the commencement of the examination 
without any previous notice to the other side. 
hire MANEKJI CAWASJI, 8 Bom. L.R. 85«1 
M.L.T. SO. 

^28)— S. 36, witness summoned under—Right 
to appear by counsel, —A witness summoned for 
examination under s. 36 of the Insolvent 
Act cannot claim, as of right, to appear by 
counsel. In practice, however the Judge in his 
discretion may grant such a request, if the 
special ciroumstance; of any case should re¬ 
quire it. In the matter of NURSEY BlESSOWJI, 
3 B. 270. [F., 29 G. 509; Expl, and D., 8 Bom. 
L.R. 85 = 1 M.L.T. 50.] 
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(129) —Ss. 36, 37. 47, 59. 60—Fmal dis¬ 
charge—Postjyonement of hearing—Maintenance 
— Practice. —The benefits of the Act are intend¬ 
ed for persons who place such property as they 
have in the hands of the Court with tbe object 
of such property being collected and distribute 
ed amongst the insolvent’s creditors. The 
whole object of the Act implies that the insol¬ 
vent must render every assistance in his oower 
to enable the Court and its officer, the Official 
Assignee, to realize the property. To extend 
the benefits of the Act to a person who merely 
informs tbe Court in bis sohedule that he has 
certain debts owing to him but does nothing 
more, would be an abuse of tbe powers of the 
Court and contrary to the intention and 
scheme of this Act and .of every other Act re- 
gaeding bankrupts. Tbe Act contemplates, and 
as a fact the vesting order vests in the Official 
Assignee not only all the property which tHe 
insolvent possesses or is entitled to, at the time 
tbe order is made, but also all property which 
be may thereafter become entitled to until he 
obtains a certificate of final discharge either 
under s. 59 or s. 60 of the Act. Consequently 
as an effect of the vesting order, the Official 
Assignee, is entitled to receive tbe whole of the 
salary which the insolvent is now or may here¬ 
after earn. Tbe Court is, however, empowered 
by s. 47 of tbe Act to direct that tbe Assignee 

shall make a reasonable allowance for mainten¬ 
ance of the insolvent until final order. MADNO 
Chit U v. Official assignee, l L.B.R. 
249. 

(130) — S. 37— See No. 129, supra. 

(131) —S. 39 — credits," meaning 

of. —According to s. 39, 11 and 12, Viet, o* 21 
(Insolvent Act) “mutual orediis” inean simply 
reciprocal demands which must naturally ter¬ 
minate in a debt. A. B. MILLER v. THB 
NATIONAL B.ANK OF INDIA, 19 C. 146. 

(132) —S. 39-Scf-q/f.—The defendant-MO- 
pany issued two policies on tbe life of W.o. 
who assigned them to A and Go., a bank, by 
wav of saouting advances made to him. A 
and Co. were subsequently adjudicated insol¬ 
vents in 1906. W.S. died in 1907. In a suit 
by the Official As^igoes to recover the sums o 
the policies: held, that the defendants ooultt 
set off a debt due by the insolvent bank 1 
same result will follow with reference to t ® 
Insolvency Act (11 and 12 Viot. 0. 21. a- « ’ 
Official assignee op Madras v. madb^ 
Equitable assurance society, 8 m*** 
Cas. 761=9 U.L.T. 132. 

1133)—S.39— 

ditor to set off, costs payable by him to 
as against his debt.-k petitioning cradiWt »u 
an insolvency proceeding oannof set-off tne 
payable by him to the insolvent as ,«» 

debt,as the former is an asset of -o 

estate in which all the creditors ate 
share. Such a case is not a case of 
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credit.” Karry Mangiah Chetty v. Kar¬ 
achi Bamiah Chetty, 17 Ind. Gas. 164. 
(1907, 2 K.B.896. L.R. 8 Ch. D. 198, 47 L.J. 
Ch. 414, 26 W.R. 393, 15 Beav. 458, L.R. 
3 Eq. 196, liel. OH.) 

(134) — S. 39— Set-tifi—Eiujlish and Indian 
IjOw-—C laim hi resiiect (‘f notes discounted be- 
fore insolvenc}/and svice dishtmoiired, whether 
may be set off —Oenei^l lien of ISanhers for 
general balance of aecounts—S. \1\., Ctyntract 

Uoder ss. 39 aad 40 of the ludiao loeol- 
veocy Act, anything tnay be set oS in India 
which can be set efi in Ecgland under the 
Bankruptcy law in force for the time being. (I 
M.I.A. 87, ii’.) Mutual credits which may be 
set off include credits which have a natural ten¬ 
dency to terminate in debts, and not merely 
credits which must necessarily tetm'oate in 
debts. So, claims in respect of bills and notes 
discounted for the insolvent before insolvency, 
but dishonoured by the makers after incol- 
vency, may beset ofi under s. 39 (1 M I-A 67, 
It. and Expl. ; 19 C. 146. Not F.) Under e. 171 
of the Contract Act, a lien in favour of tbe 
Bankers is only for tbe general balance of ac¬ 
count. In the o/CANTHOM, 33 M. S3 

= 8 )nd. Cas. 843 = 8 M.L.T. 83. 

(135) “8. 39—.b'c’c SkT-OFF. 6 C.L.R. 291. 

1136)— 8’.s. 39. id—SIntunl credit — Set-off — 
ActXVof 1882 Vresy. S.C.C.), 70. I'ay^ 

vienl under, effect -—In August, 1900, the in¬ 
solvent entered into a contract with A that ho 
was to do shipping work for two years, lhar be 
was to receive an advance of Bs. 2.000 for 
which be was to eiecute two pro-notea in 
favour of tbe insolvents. Tbe advance waa re¬ 
ceived and the notes were executed. Two 
decrees were obtained against A on the two 
pro-notes. Tbe first decree was passed contin¬ 
gent upon the opinion of tbe High Court, and 
A deposited the amount of the decree and 
costs in Court under s. 70, Presidency Small 
Cause Courts Act. The decree-holders were 
declared insolvents and the vesting order was 
made on tbe 80ih Nov., 1908. A had on that 
date a claim against the insolvents for certain 
auma due to him tor work done, and for 
damages tor breach of contract, which after 
kbe date of the vesting order matured into a 
decree on 12th Feb., 1909. A applied for an 
order that tbe amount of the decree be had 
obtained against tbe insolvents should be set 
off against tbe amount of the two decrees ob¬ 
tained against him on tbe two pro-notes. Tbe 
Oommissioner disallowed tbe set-eff as regards 
one of the decrees, on tbe ground that, as tho 
Official Assignee bad obtained an order for 
payment out to bim of tbe amount of this 
decree, and tbe money had been paid to bim, 
and there was nothing to set off, and this 
order was made pending (be application for 
Mt-ofl fco tbe Commiasicner in iosoUenoy. 
i*er C.J.~“Beld for tbe purpose of s. 89 of tbe 
IxurnWenoj Act the line is to be drawn at tbe 
dale of the Testing order. On that date, both 
the deotees were uneatiafled, since tbe money in 

O.lX-69 
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deposit in Court by way of security under s. 70, 
Presy. S.C.C. Act, was, at tbe date of the 
vesting order, A’s money. There is no distinc¬ 
tion between the two decrees. Per Krishna- 
sicamy Iyer, If s. 39 of the Insolvency Act 
applies, no dintinction can be made between 
the two decrees. The payment of the Small 
Cause Judge pending the application to the 
Insolvency Court would clearly oe illegal, and 
the Official Assignee would be liable to refund 
the money received by him, to beset oSagainst 
tbe decree to which the Insolvent’s estate was 
liable. Tbe time at which tbe right of set-ofi 
is to be determined is the date of tbe vesting 
order. The mere payment by tbe judgment- 
debtor into Court, under s. 70 of the Presidency 
Small Cause Courts Act, as a condition of tbe 
reference to the High Court, bas not tbe effect of 
making the money so paid tbe property of tbo 
decree-holder. (29 M. 232. 25 A. 179. 13 W.R, 
29. 12 M.I.A. G5, ll.) Though a claim for un¬ 
liquidated damages by or against the insolvent 
cannot be set off under tbe provisions as to 
mutual credit in s- 39. still, under s. 40 of tbe 
Insolvency Act, which makes tbe proviaions of 
other statutes, hereafter to be passed, applic¬ 
able. coupled with s. 3U of tbo Eogli'^b Act of 
1883 wbic-b provides that there shall be a set- 
rfi in respect of mutual dealings, unliquidated 
damages may be proved against tbe insolvent's 
estate. (2 M. 15. 13 B.L.R. App. 2. ) 

Mutual credit is a wider term than mutual 
debt, hut not so wide as mutual dealings, 
CHKN'GALVAROYA MUPAIAv. OFI-ICIAL a.s- 
SiGNEE OF Madras, 7 M.L.T. 207 = 3 lod. 
Gas. 378 = 33 M 467. 

(1371—.S’, 4Q—Sn/e of hiiirttiriiiril iirt^jicrli/ — 
Sali’,(iy Otiicinl Assujiirr — I'rirntr conlidil. — A 
creditor ot tbo insolvents wbo bad filed their 
petition of insolvency on 17ih March 1873 and 
obtained ibcir 6nal di.scbargo on 2tKl September. 
1673, applied for the sale, of corlHin properties 
which bad been mortgaged to bini by tbo insol¬ 
vents. and prayed lor an order directing an 
account to bo taken of what was duo lor princi¬ 
pal and interest and coats of tbe mortgage ; that 
tbe mortgaged properlic.s be srdd under tbo 
conduct of tbe Official Assignee, that tbe appli¬ 
cant be at liberty to bid and to set ciT tbo amount 
of any purchase against tbo balance which 
should be found due to bim, but that, if any 
other person should become tbe purchaser, then 
(bat the proceeds of such sale, after deducting 
tbe Official Assignee's commiesion, should be 
paid to tbe applicaot in liquidation of bis debt 
BO far as tbo same might extend, and that after 
crediting such amount, tbe applicant might 
rank as a creditor on the insolvent’s estates for 
any balance that might be remaining due, and 
that tbe iosoiveot's schedule be amended 
aocordiogly, Tbe Court ordered (be sale to be 
made as prayed for in the petition and directed 
the Official Aseignee to reserve a price on the 
properties ioteoded to be sold, and to advertire 
SDoh sale. The Court further ordered that, 
after kbe properties should have been put up aod 
offered for sale by public ajotiou, if they should 
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not Lave been sold, or should have been bought 
in by the Official Assignee at the reserved price, 
then that the Official Assignee should be at 
liberty to apply to the Court for leave to sell 
the said properties by private contract. In 
the matter of HOWARD BROTHERS. 13 B.L.R. 
App. 9. {Commented on, 36 C. 990.} 

(138) — S. 40— KiujUsh Bankruptcy Act of 
1869, s. 31— Unliquidated damages—Proof. — 
By the operation of s. 40 of the Indian Insolvent 
Act taken with s, 31 of the English Bankruptcy 
Act of 1860. a claim for unliquidated damages 
arising out of a broach of contract could be 
proved in the Insolvent Court. In the matter 
of OUERTOLOLL DAW. 13 B.L.R, App. 2. 
[P.,5 lod. Cas. 379*7 M.L.T. 207=33 M. 
472.] 

(139) -“5- 40 - lusoli'enl — Pinal discharge — 
Debt payable by instalment—Suit to recover 
instalments. —The defendant passed in favour 
of the plaintiff a deed by which be agreed to 
return the money borrowed, in certain instal¬ 
ments. On the 25tb January, 1900, the defend¬ 
ant ffled an application for insolvency ; at 
that date no instalment had become due. The 
second schedule was filed on the 9tb January, 

1901, when the first instalment bad become due 
but it was not mentioned. The defendant 
obtained his personal discharge on the 19th 
June, 1901, at which date two instalments 
were due. A rule nisi to show cause why the 
final discharge should not be granted was 
issued on the 3rd November, 1902 ; and it was 
served upon the plaintiff on the Sth December, 

1902. The plaintiff filed this suit on the 27th 
February, 1903, against the defendant to 
recover from him the instalments which bad 
become due. On the 1st April 1903, the 
defendant obtained bis final discharge : Beld, 
that the defendant was not liable, since bis 
discharge was a sufficient answer to the claim 
against him. COWASHA v. HOUl N. A. Wadia, 

6 Bom. L.R. 81. 

(140) — S. iO—English Bankruptcy .4cts — 
Rules under the English Bankruptcy Laws.— 
The reference to conditions and provisious in 
8 . 40 of the Indian Insolvency Act does not 
import mere rules of procedure, but only those 
general rules of Bankruptcy law applicable for 
the time being to the proof of the debts in 
England. In re KALICAS; MACLEOD v, PeS- 
TONJI, 4 Bora. L.R. 381=28 B. 623. 

(141) —5. 4Q—English Bankruptcy .-Ic/s— 
Rules under the English Acts—A 2 >plicabilily to 
India. —The words “ in the same manner and 
subject to the like deductions, conditions and 
provisions as in the said statutes are or may be 
set forth and prescribed,” in s. 40 of theindian 
Insolvency Act, do not incorporate the Rules . 
under the English Bankruptcy Act, 1683. In 
re Ealidas Eeshowji, 4 Bom. L.R. 227. 

(142) —S. 40—Cestui que trust creditor. —By 
virtue of the terms of s- 40, Indian Insolvency 
Act, and by e. 15 of the English Act of 1869, 
property held by the bankrupt in trust for others 
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is not bis property divisibleamong bis creditors. 

Such property is not vested in the Official 
' Assignee, and a trust creditor is not 

entitled to come in and prove, because what is 
being administered in insolvency is the insol¬ 
vent’s estate, of which property of this nature 
does not form part. In. the matter o/VARADA-. 
LACA ChaRRI, 2 M 15. 

(143) —S. 40— See No. 136, supra, 

(144) — Ss. 40. 73 — Interest after filing of the 
petition of insolvency, stoppage of, for purposes 
of dividend —The appellant in tbis case was a 
scheduled creditor in a petition of insolvency. 
Under a documeut executed to him by the said 
debtor, the latter had agreed to repay the snm 
then borrowed, by a fixed time, and in the 
meanwhile Co pay commission thereon at 10 
per cent, per mensem. In respect of the said 
commission the appellant was admitted to divi* 
dend only on its amount accrued up to the date 
of the filing of the iosolvent’s petition, and 
was held disentitled to dividend so far as regards 
the amount o* commission or interest from the 
date of the filing of the schedule up to that of 
payment. The general rule in bankruptcy is 
that interest ceases at the date of the bankrupt¬ 
cy, and there shall be no proof for interest 
subsequent to that date. SUBBARAYALD v. 

Rowlandson, 14 H. 133. 

(145) —S. 41—No. 83, supra. 

(146) — S. 42— Claims of European assistants 
ami Native eslablishnwnt a workmen of 
vent firm. —The application for payment under 
9. 42 of the Insolvent Act must be taken to im¬ 
ply consent to a dissolution of the contract of a 
service by the filing of the petition. Claims, 
therefore, by servants of an insolvent firm ate 
only allowed up to date of insolvency, and not 
to the end of the month. Claim of servant 
who had left insolvent’s service before date of 
insolvency allowed, but only for so much as 
accrued due to him within the six months pre* 
vious to insolvency. Sum agreed to be paid to 
an assistant as extra salary or remuneration 
for making up insolvent’s statement to be laid 
before the creditors disallowed. Costs of tbo 
application allowed out of the estate. Oneolai- 
maut was the manager of the insolvent's busi¬ 
ness at Simla on a salary of Rs. 350 per month 
up to 11th April, 1867, when one of the part¬ 
ners wrote to him promising him oommission 
to make his sala’y up to Rs. 500. During the 
six months previous to the insolvency be bad 
received Rs. 3,100, being more than the sala^ 
claimed for 6 months. Claim disallowed. ^ 
the matter of PARKE PITTAB, 6 B.L.R. 
App. 144. 

(147) —S. Winding up of company 

ntenl of servants' salaries—Companies 
1866. s. 173.—Under s. 46 of the Insolvent Art, 
the Court on the failure of a Bank, ordetM w 
salaries of the employees of the Bank to » 
paid, the payment to be confined to the saia^ 
already learned at the date of failure ol •*>» 
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Bank- The Court refused a more extended ap- 
plication for six months’ salary in lieu of notioe 
and the amount payable to them under their 
agreements as passage-money and expenses of 
passage, which it was contended could be grant¬ 
ed under s. 173 of the Companies Act. In tiie 
tnatt^ of the COUPANIBS ACT, 1866, atul of Uie 
AQRA AND MaBTERMAN’S BANK, 1 Ind. Jup. 
N.S- 850,352. But see in the matter of the 
CALCUTTA Steam Tug association, 2 Ind. 
Jop. N.S. 17. 

(148) — S. 47— Presideixey Towns Insolvexicy 

(III o/1909), s. 16—Debtor oblainimjper¬ 
sonal discharge—RUfht to apply again in respect 
<j//rcs)i The petitioner, who had tiled 

an insolvency case in 1904 and bad been grant¬ 
ed his personal discharge, agkin filed a fresh 
petition of insolvency in respect of debts con¬ 
tracted subsequent to his personal discharge. 
Held, that there was nothing in the Insolvency 
Act or in the new Act of 1909 to prevent an 
undischarged debtor from filing a fresh petition 
in respect of fresh debts. In the matter of Cn\B.- 
LBS Stevens, lo Ind. Gas. 792. (i2 W.R. 
428, 26 B. 171, Rel. upon.) 

(149) —8. 47— Insolvent —Personal discharge 

— Liability to pay subsequent calls—8s. 98, 100 , 
Indian Compaines ./Icf.—Where an iosolvoot, 
who had obtained an order of discharge under 
8. 47 of the Insolvent Debtors Act, allowed his 
name to continue in the list of contributories 
to a certain association in which ho held 20 
shares, and there was no transfer of those shares 
and of the liabilities thereunder to the Official 
Assignee, held on the liquidation of the Com¬ 
pany, that the Company was not barred front 
making a claim upon him on the ground that 
the call was proveable under s. 48 of the Act 
*8 the claim was incapable of valnatioa 
and that ss. 98 and 100 of the Indian Com¬ 
panies Act of 1862 would not afford any defence 
to the insolvent. In re THE Mbroantile 
Credit AEDFINANCIAL A880GL4TION, LlMI- 
TBD; BAHA SAHIB DAMASKAflkraQB. 8 B., 
0,0.0. 147. -JT , 

(I49.a)-B. 47-See No^9. su^,S 

(150) Sa il, 60—AiUoumment after, i 

ing to imprisonment. —The voBle “and 
him entitled to hie di^ohargJj^Wloh ' 

8. 61 of the Insolvent b«ibtors'%^. 
looked npon, not as impe 
but as permissive and e 
declare,that at the term! 
ment, the insolvent aha li .. 
charge withonttbe necessity 
but not directing the Court 



rt so 
rison* 
bia die- 
cheating; 
•o. Looking 


at the many inoonvenienoM which would result 
if a different oonstrnotion were adopted and 
ooniidering that in many oases it would opeiafee 
misohievoualy if the Court bad no power while 
making an order under s. 60 to deal with the 
■•Uur mattan in the ease as law and jnstioa 
nqairs, Md seeing also that the words are cap. 
«Us of hearing this oonstmotion, a Court is 
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bound so to construe these words. It is compo- 
tent CO the' Court, if the oircuinstancos re¬ 
quire it, to make an order under s. 47, adjourn¬ 
ing the further hearing of the insolvent's 
petition, and at the same time to adjudge that 
the insolvent shall be imprisoned under a 50. 
In re ManiKJI SHAPURJI KAKA, 3 B.H.C. 
O.C. 61. 

(I51)_<;^.. 47 GO—Pcrson.d dUcft irge 
s. 47 bubsonicnC iiundrij under s. 60 — 
LvuIcnM-li.iprison'Wnt.—kn insolvent who 
has boon opposed at the fimos ho applied for 
his personal d»8oh.arge under s. 47, can bo on- 
posed by the same creditor on the same grounds 
on hia application for adischarge in the nature 
of a certificate under s. 60. The order made on 
the beariogof the petition under s, 47 of the Act 
can bo used as evidence against the insolvent 
when applying for hia discharge under s. 60. 
provided that such order clearly states the 
ponces established against tbe insolvent. 

i ^0' the offences of 

which he IS found guilty in the inquiry under 

8. 47. ho can still be held liable for the same 
offences when the question is for a discharge 
under s. 60. The discharge under s. 60, of an 
insolvent who has already obtained bis dis¬ 
charge under B. 47, is not as of course, but will 
depend upon the general conduct of the insol- 
vent both before and subsequent to his obtain¬ 
ing bis discharge under s. 47. In re N D 
COORLAWALLA. 9 B.H.C, 14. ' 

a raado under 

8. 61 of the Insolvent Act is a final order: and a 

Commissioner m insolvency has no power under 
^at section to commit an insolvent to jail, but 
must leave the excepted judgment-creditors to 
their ordinary remedies for the time mentioned 
in tbeorder Samar.s i>uri v. Parky and COM¬ 
PANY. 13 M. ISO. P.B. (8 M. 97. cverrurcuT 

(163) -6V 47 a>Mi 51.-Whero the craniAo. 
Dons of an insolvent .show gross misoonduet in 

r Commissioner haspolfec 

fXwM'htJBd i^stody. under the pr^, 

61 of the Insolvency Aot,^ 
^ ireoted that ho was entitled to 
—to all the debts save and ex- 
ebfr^uo to a certain creditor, and as 
debt, the insolvent should be entitled 
disohsrpd as soon as B^kadbeeh in 
at t^uit of the creditor for six 
Chartered mbroan- 
160 ] LOvditruled, 13 M. 

(164) —47 and 56-Personal discHArgeor * 

tnsolveiU, or^r yranthuj-SeUinQ aside of-L 
i4;ipM<e—Where eo iosolvent obtains his per- 
eocal diMbarge under s. 47 of the Indian In¬ 
solvent Act (Stat. 11 and 13, tha 

order granting the dieobarge 4 ™*^ ® 

only on the ^unde mentlona^!) 
no snob grotf&ds can bo ebown, 
open to an oppoamg creditor is 
a, 73 from the order granting tn 
ra DAZABAI BABUf OHANO, Iff, 


set aeida 
. t. Where 
inly ooQue 
d under 
In 
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(155)—Ss 47. 60— DiscJtargc undei's. 47 not 
ttp/iosed—Final (fu-chnyac opiio-ied — Ccnisidcra- 
lion of dcMor's caren '.—A creditor, v?ho baa not 
filed ground} of opposition to the discharge of 
the insolvent under s. 47. can be allowed to 
oppose a final discharge under s. 60. [i2., 20 B. 
636.J Q he grounds of opposition against) an 
order under s. €0 may include matters which 
might have been put forward as grounds 
for opposing the personal discharge under 
8. 47, and need not. be confined to matters 
either not known at that time or which have 
occurred since. (//., 20 B. 666, 9 B.H.C. 14.] 
A certificate under a bankruptcy is not a matter 
of right, but a matter of di8oretioDa~discretion 
to be exercised cn judicial principles; and the 
case of a certificate is one in which the judicial 
principles involve the dut}’ of attending to 
the public interest and the claims of society 
at least as much as in any other classes of 
cases. Therefore, in considering whether the 
insolvent should or should not have a final 
discharge, all the circumstances of his meroao- 
tile career may be taken into account. In re 
PESTAKJl SHAPURJI KAKA nnd EDALJI 

Sbapubji Kara, 8 B.H.C.O.G. 37. 

(156) —S. 48—iSVf’ No. 56, supra. 

(157) —:^’. 49—‘ Moi/.’ conslniclhn of—Sfai/ 
oj further pi-meedintu after the Jiliny of (lie 
insolvent's schcdvle. —S. 49 of the Indian Insol* 
vent Act empowers the Insolvent Court to deal 
with (l) ca-^es in which a decree has been 
passed; and (2) cases in which a suit has been 
instituted but a decree has not been passed. 
In tbe former case, the Court may slay the 
execution ; in the latter, it may stay further 
proceedings in the suit. The word ‘may*’ 
in tbe section, indioates that tbe requisite 
conditions which tbe section lays down being 
fulfilled the Court will and ought Co exercise 
the power it may exercise. The word ‘ may ’ 
does not vest tbo Court with a discretion which 
it can uniformly exercise in one case and 
renounce in tbe other. What discretion there 
is, is meant to be used in oxcoplional cases. 
HOOKAMCHAND V. NOWALOHJI, 10 Bom. L. 
B. 345. 

(158) —S. 49—Cii’. 7*/o. Code (.dc/'JfW of 
1882), s. 245-71.—The provisions of s. 49'6f the 
Insolvency Act are not dirootory or imperative, 
but merely permissive ; and even after a vesting 
order has been made and the Schedule of the 
insolvent has been filed, tbo Court has power, 
under, s. 245-B of tbe Civ. Pro. Code, to direct 
execution against tbe person of the defendant 
by bis arrest and imprisonment in cases of 
fraud or mieconduett although the amount of 
tbe judgpient'debt is fully admitted by the 
Insolvent in bis schedule. BBASKAR v. SERI- 
DEAR, 9 Bom. I;.R. 898. 

( 159 ) _ S' 4.9—‘Decree — Exeenlion—Insolvenl 

_ Discharge—Proceedings^ stag of—Discretum 

_ Court. — 8. 49 of the Indian Insolvency 

Act, 1846, givee discretion to the Court to stay 
or not to stay a' suit or execution against an in¬ 
solvent. -To enforce process against a man 
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whose estate is already vested in the Official 
Assignee would in ordinary cases be improper; 
but under certain circumstances it would be 
improper to stay it. If, on the other hand, 
there is no misconduct shown and no order of 
the Insolvent Court appears to the oontrary, 
the High Court would ordinarily and properly 
stay proceedings under s. 49. MOTILAL v. 
Madbavrao, 7 Bom. L.R. 146. 

(160) —6'. 49— Suit for declaration—Insolvency 
of defendant after institution of suii-21/atn- 
(avuibilitij of suit.—Vfheia plaintiff sued for a 
declaration that the bouse in dispute was liable 
to attachment in execution of his decree against 
defendant, and tbe defendant was adjudged an 
insolvent after the institution of the suit. Held, 
that the insolvency of the defendant was no bar 
to tbe continuance of the suit, and that tbe 
provisions of s. 49 (11 and 12 Viot. o. 21) did 
not apply. SRINIVASACHABIAR v RAMANU- 
JACHARIAK, Slnd.Cas, 152=^8 14.11.1.446. 

(161) —.S, 49— Decree for alimony and costs— 
A 2 >plication for insolvency- Discharge of insol¬ 
vent — Liability. —A person who was ordered to 
pay a certain amount by way of alimony and 
costs of tbe proceedings amounting to Bs. 200, 
did not pay any amount for the alimony or for 
costs and applied to be declared an insolvent, 
without making any mention of his liability for 
alimony or filing the accounts. But be did not 
obtain ad interim protection. Held that the 
filing of the petition did not discharge his liabi¬ 
lity to pay alimony. GEORGE v. GEORGE, 
11 B.L.R. App. 2. 

(162) —iS 49—Effect of vesting ordei'—Effect 
of insolvency on relative rights of Official Assignee 
and creditors—Suit pending at date of vest¬ 
ing order—Suits in which decrees tvere passed 
prior to vesting order.—hj ss. 7 and 11 of the 
Indian Insolvent Act, from tbe moment of th® 
vesting order being made, all the property, 
real and personal, of the iDsolveuts, and all their 
future rights to any suoh property, " whether 
within the territories within the limits of tM 
charter of the East India Company, or with¬ 
out,” and all debts due or growing due to them, 
become absolutely vested in tbe’Offioial Assignee 
as trustee for the general body of creditor* 
from the date of the insolvent's petition under 
8. 7 and from the date of the creditor's petition 
and adjudication (under s. 11). The righl® ° 

ll the Official Assignee for the benefit of the 
general body of creditors over the property o 
the insolvent lawfully vested in him, wherever 
that property may be situated, are 
must be respected and recognized not witni 
limits of the PrisidencyTown jurisdiction onl^ 
but by all Courts, wheresoever situated, 
which the Official Assignee has reason to app^ 
on behalf of the general body of creditors. lo sw 
founded'on contract (with very ij» 

in which the insolvent was a plaintiff, tn® 
rule was that the suit abated, i e., .i,:- 

end, by the insolvency of 
remained the rule in England till 186 S, w 
the Common Law Procedure Act provided 
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the bankruptcy or insolvency shall not be plead¬ 
ed as a bar by the defendant, unless assignees 
shall decline to oontinue and give security 
for costs thereof. This only a&eots suits pend¬ 
ing at the time of the vesting order, in which 
the insolvent is plaintill; and as to these suits 
and these only, it gives the assignees a power 
they did not bffore. pcj^s^ss (and which they 
can exercise only within the strict limits of the 
statute), not indeed of being added as parties 
tc the suit with the bankrupt (such a tbiog was 
never thought of), but of carrying on the suit 
on behalf of the general body of the creditors in 
substitution and in lieu of the insolvent. 
And as to suits pending at the date of the 
vesting order in which the insolvent is defend¬ 
ant they ate not touched by that statute : they 
remain as they were at Common Law ; as to 
them the assigneeri have no power whatsoever 
of continuing to defend them in substitution of 
the insolvent, far less any power of getting 
themselves added as co-defendants in such suits 
together with the insolvent. The law as to 
pending suits is the stme in India as in 
K'lgland, except indeed in so far as s. 49 of the 
Indian Insolvent Act has supplied a prcc dure, 
for the stay of suits pending against the insol¬ 
vent as defendant, which does not exist. But 
this clause applies only after a schedule has 
been filed. With regard to pending suits in 
which the insolvent is plaintiff, s. 106 of the 
Civ. Pro. Code is the same as s. 142 of tbe 
English Common Law Procedure Act of 1852. 
The result then is that, iis to suits ponding at 
tho date of tbe vesting order, in which tbo 
insolvent is tbe plaintiff, the law in England 
and India is the same, vU., that tbe Official 
Assignee, on certain specified conditions, may 
carry on such suite for tbo benefit of tbe 
general body of creditors, in substitution of, 
but not as oo-plaintiff on the record with the 
insolvent. As to pending suits in which tho 
insolvent is a defendant, the law in India is 
tbe same as tbe law in England, except that, 
under e. 49 of tho Indian Insolvent Act, the 
Oourts in India are specially directed, alter the 
filing of the insolvents’ sobeduleand before his 
disobarge, to stay suits and all proceedings 
therein founded on any debt or demand inserted 
in the schedule, on proof to the Court’s satis- 
laotion that the debt or demand so inserted in 
tbe Bohedale is identical with that which forms 
tbe sabjeot ol the suits, etc., which they are 
asked to stay. As to any power oi oontiouing 
such actions in substitution of the insolvent, or 
of being made parties to the suit in addition 
to tbe insolvent defendant, the Offioial Assignee 
in India has not snob power, any more than the 
oorsegpondiog tanoriooary in England. 8. 29 
ol tbe Indian Insolvent Act gives the Official 
Assignee no suoh power, as (bat relates not at 
all to suits pending at tbe date of theioeolven- 
oy, but to suite whioht bat (or tbe insolvency, 
the insolvent himself might have oommenoed, 
^roseonted, or defended, and which, therefore, 
the Official Assignee, after tbe insolvency, shall 
not be preotaded, provided he first obtains the 


Statute li and 12, VIct,, C. 21 (Insolvent Ac 

1848)—con/inued. , 

leave of the Court, from commencing, prose¬ 
cuting or defending in his own namo ss Official 
Assignee of the insolvent, for the benefit of the 
general body of creditors. This fcction bas, 
therefore, no application whatever to suite 
commenced, prosecuted, or in tho course 
of being defended by the insolvent at or 
before tbo date of tbe insolvency, le., of 
the vesting order, (ij-,, 22 C. 259 J Ae to 
this neither in England nor in Ind^a have 
the assignee of au insolvent ever been held 
to have the power, after judgment and decree, 
lo (jet themsclvex iiuuk /ht.tU’K to tho ^uits with 
a view of moving for a hew trial, «ett;ng aside 
the judgment, or for any other purpo-^e what¬ 
soever. They have invariably been left in such 
cases to try their right to the pre porty at the 
time of execution, as against creditors, by 
action brought either against the Sheriff for an 
improper execution of tbe decree, or agiinsb 
the purchaser under the decree, the former 
mode of procedure being that generally adopted. 
With regard then to seizures and sates in exe¬ 
cution by tbo Sheriff, after the dite of the 
petition, on judgments obtained against the 
bankrupt (or insolvent) before that date, tho 
Official Assignee in India was left to pursue bis 
remedy against the Sheriff ae pro:cribcd by tho 
Common Law of England. And since the Civ. 
Pro. Code has become tbe law regulating tho 
practice o( tbe High Court with regird to all civil 
suits of every descripnon between party and 
party, the proper coun-o for tbo Otficial Assigneo 
to pursue is that prescribed by ss. 2l6 -and 
247 of tbe Code, viz., by claim, in the first in¬ 
stance, to remove tbe attachment, and if that 
be refused, by order of tbe Court (aizainst whioh 
order there is no appeal), then by suit to estab¬ 
lish bis right, which suit must bo brought 
within one year. As, however, by s. 17 of the 
Letters Patent, tbe practice of the fnsolvent 
Court (where any such practice is specially 
pointed out by the lasolvent Act. cr tbe rules 
framed under it) is not to be HQ<.ctnd by tbo 
amalgamation of tbe Courts, it would appear 
clear that under s. 49 of tbe [neoUciit Act, the 
Official Assignee, after schedule filed, and be¬ 
fore the discharge oi tbe insolvent, might still 
apply to any Court in wbicb a suit has beon 
brought against tho insolvent for any debt or 
demand admitted in tbo scbodulo, or disputed 
as to amount only, for a stay of process cr exe¬ 
cution. hire Hunt, MONNET, .M^D GO. V, 
KHOLAQIR MANOm. 1 B. H. C 2S1. 

(168)^8. 49—See Nos. 56, 58, 59, supra. 

(l6Atrr*<3- 50 — Lower Buruii Court;. Act (XT 
of 188^,.ss. 50 0)1/169, els. |5 niui {e> —CVioti- 
nal case—liefcreuce to the Hif/h Court.—‘K 
petition presented to tbe special Court under 
B. 60', ol. (5) of tbe Lower Burma C*>urts Act by 
a persOD oonsideriog himself aggrieved by an 
order of the Beoorder sitting as Insolveaoy 
CommiBsioner, comes before tbe Special Courts 
as a otimioal ease and should be dealt with 
ander s. 69, ol. (c), of tbe Lower Burma Oourts 
Aot, where, there aoupf a diSeredoe of opiaioa 
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bptweeo the members of the Special Court. 

yoe swee choon olios BA U V. The Chab- 
TMRED Bank op India, Australia and 
China. Rangoon, L B R. 1872-1892, 6A6. 
(17 C. 209. I'\) 

^ (105)— S. tO-^Criviinaf chnrge — Gou/e?Hp/ of 
(>oint — Conviction — Scnfcr.ee .— An insolvent 
seeking the benefit of the Indian Insolvent Aot 
was found to defeat the object of the Act by 
wilfullj’ preventing and purposely withholding 
the production of letter.-; written to him. No 
charge was framed against him regarding this: 
and no pointed question v»as asked to him 
during the proceedings : yot. at the termination 
of the proceeding.^, he was sentenced to a term 
of impris-ruimeiii, under the provisions of s. 50 
of the Act:— Held, reversing the sentence, (1) 
that the proceedings so far as they resulted in 
imprisonment amounted to a criminal charge ; 
and iti all criminal cases it was necessary that 
there sboul i he a charge, a finding and a con¬ 
viction, »8 a foundation for the sentence; 
everything should be strictly and accurately 
pursued ; and if in any one of these three points 
n substantial defect should appear, it would be 
a ground for reversing the proceeding ; (2) that 
no por^ou should be punished for contempt of 
Oourt, which i^ a criminal ofiencci unless the 
specific offence alleged against him be dis¬ 
tinctly stated, and an opportunity of answering 
it given to him. Valaghdas v. Naronjee, 
8 Bora. L R 343 = 27 B. 394. 

(160)— S. 60, insotveni ndjvd^cd to be ini- 
prh'nied by order under — OJfctice—Criminal 
procediirc—Notice io accused—Omission or 
irregularity in prorcerfin/;.—A person who be¬ 
comes adja-licsted an in.solvent has ample 
notice in the provisions of the Insolve cv Act of 
the conditions undor which be can r-giiin bis 
liberty by an order of personal discb irge with 
protection. It is in his own hands to make out 
tbo best ca^e for himself wbeo be is passing 
through his ordeal. If then a Court for the 
relief of insolvent debtors decides, upon the 
admissions of an insolvent so ciroumstanced 
(admissions whioh be has bad further opportun¬ 
ity to explain away when co-ezamined) and 
upon the facts and omissions of the insolvent 
ooourring iu view of the Court, that the 
circumstinoes as the insolvent has himself 
made them appear are such as to convince the 
Oourt that the insolvent has acted in one or 
more respects in the manner described in s. 50, 
and proc-deds to adjudge the insolvent to 
imprisonment, it would bedifficult to hold that 
the insolvent has been taken by surprise even 
- if not one of the grounds for adjudging impri¬ 
sonment under s. 50 of-tbe Aot bad been set 
out in the notice of grounds of opposition filed 
by any opposing creditor. The Insolvency 
Court, as .'\lready remarked, is a Court spooially 
constituted and empowered to grant relief 
from the operation of the ordinary law under 
whioh debtors are already liable to be impri¬ 
soned. But such relief is obtainable upon 
conditions set forth in the Inaolvenoy Aot an d 


Statute 11 and 12, Viet., C.21 (losolvent Aot- 
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eas^Uy asoertaioable tbereform» if net already 
known to insolvents, by whom, or in respect of 
whom, the special jurisdiction ol such a Court is 
invoked* One of the provisions of the Aot is that 
in certain circumataoces described in s. 50, the 
iDsolvdDcy Court may adjudge the insolvent 
to imprisonment instead of being granted the 
protection from arrest under the ordinary 
law which he seeks to obtain. If an insolvent 
by his own conduct and evidence before a Court 
so constituted and so empowered becomes his 
own self •accuser in respect of the circumstances 
which render him liable to be so adjudged to 
imprisonment by the Insolvency Court instead 
of being granted protection from arrest under 
process of the ordinary Courts, it ia not easy to 
follow the argument that such insolvent ought 
not to be treated as self-condemned or even as 
accused in respect of such ciroumstances, or 
that the power to adjudge to imprisonment 
under s. 50 ought not to be exercised until 
some accusation has been made in some form or 
othor by some accuser. It ia not necessary for 
a Court of Relief for Insolvent Debtors, when 
exercising its power under s. 60, Indian Inaol* 
venoy Aot, of ordering the imprisonmetit of a 
person adjudicated an insolvent to formally call 
upon such person to meet and disprove the fact 
on which its order is based. GOWRINGEE 
VEERASA'WMY V. A. M. S, CHELLAPPA 
CHETTY. L.B.R. 1893-1900, 1*1. 

(167) —S. 50, ‘‘/n ense it shall appear,'* 
meaning of. —S. 50 provides a punishment, by 
way of penalty, for the commission of cartsin 
offences, which punishment is to be admiois- 
terod by the Commissioner of Insolvency. The 
words “ in case it shall appear,” in s. 60, must 
mean, in case it shall by legal evidence appear 
that the person to be punished has oommicted 
tbo specifio crime he is said to have committed, 
and that before any person can be punished 
under that section, be must be shown by legal 
evidence to have committed on some specific 
occasion, one or other nf the offences enume¬ 
rated in the section. Rash Behari Roy y. 
BHUQWAN CHUNDES ROY, 17 C. 209. 

(168) — S. 50— Conviotionofinsolvent^Appeat 

under s. 'iZ—'Bail pending appeal. —When an 
insolvent has been convicted aud sentenced to 
imprisonment by the Insolvent Court under 
8. 60 of the Indian Inaoivent Act (11 and 12, 
Viot., c. 21) and has pcolerced an app al under 
s. 73 of the Act, the High Court has no power 
to admit him to bail pending the bearing and 
the determination of the app‘i‘»l- 
of HORMARJI ARDESIR HOKilABJI, 17 B. 834. 

(169) —S. SO-Sce Nos. 160, 151, supra^ 

(170) —Ss. 50, 51 — Insolvenoy-Cottrt’spotier 
to make order to apply to particular 
Respondent applied in March 1909 for t 
benefit of the Act for the relief of Insolven 
Debtors in India, and an order was pas^ 
under s. 51 adjudging that be be eotitlM tob^ 
personal discha rge except in reject of two 
fied sums, and that, in respect of those- de 
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he be disoharged as soon as he shall have been 
ra custody at the suit of each of the respective 
creditors for six months. Appellants urged 
that the insolvent should have been dealt with 
under s- 50, or in the alternative that his peti¬ 
tion should have been dismissed or his personal 
discharge postponed. As more than a year bad 
elapsed, the insolvent bad obtained his discharge 
altogether: Held, there were grounds for 
passing an order under s. 51, and it was within 
the discretion of the Court to make an order to 
apply to debts as it thought fit. Held, further, 
that, although respondent bad not been in 
custody, the effect of the order bad been to act 
as a punishment on him GRAHAM & CO. v. 
AHMED ISMAiii, 12 lod Caa 24. 

■ (170-fi)-8e. 60, 61-6Vf Warrant, 17C.209. 

• (170 b)—S. 50, imnishvient under — Sa. 50 
(6) and 69, cl. (c), Burma Act XI of ia89— 
Petitiati under s. 50. cl. (5). to special Court bu 
aiyarhj aggrieved by an order under s. 50 In-sol- 
vent Act, a Criminal case—Remedy in case of 
difference of The punishment, which 

can be awarded under s. 50 of the Insolvent Act, 
is a punishment for something which the person 
to be punished bas done, and is cot in any way 
an imprisonment to which be issubjeot in order 
to compel bim to do something in the future ; 
-and that brings Ibe case within the definition of 
a Criminal case. (17 C. 209, F.) [/f., L.B.B. 
1893-1900, 141]. A petition presented under 
B. SO, o). (5) of the Lower Burma Courts Act, to 
the Speoial Court, by a person considering him¬ 
self aggrieved by an order of the Recorder, sitting 
aa an Insolvency Commissioner, made under 
s. 50 of the Insolvent Act, comes before the 
'Special Court as a Criminal oase. It is therefore 
to be dealt with, in case of difference of opinion 
between tbe members of the Court (Special), 
under s. 69, cl. (c) of the Lower Burma Courts 
Act. Yeo SamOhoowv. The Chartered 
BANK, 19 C. 609. [R., L.B.R. 1893-1900,141.] 

(l70-c)—Ss. 60. bl — Ritle 20—Where, at 
the close of the cross-examination of the insol¬ 
vent, an opposing creditor applies for leave to 
add several fresh grounds of opposition, and 
all the (acts relied upon in support of these 
grouods were known to the opposing oreditors 
at the outset or were within their means of 
knowledge, the Court would refuse to grant 
the application. The power given to the Court 
by r. 20 should be exercised with great 
caution. Rash and reckless speculation on 
the part of the insolvent is not, in terms, an 
offence under s. 61 of the Indian Insolvent 
Aot, though, if rash and reckless epeonlation 
be proved, the Court would be joBtifled on 
' account of it, in adjourning ibe insolvent’s 
discharge under s. 47 of the Aot. What the 
Court has to determine under s. 51 of the aot 
is, whether the insolvent’s debts, or any of 
them, were contracted without his having any 
reasonable or probable expectation, at the time 
wheu be contracted them, of paying the same, 
- or. whether his whole debts so greatly exceed- 
■ ed bis meena for providing for the payment 


thereof during the time when the same were 
in the course of being contraoted (reference 
being had to bis actual and expected property) 
as to show gross misconduct in cootr^ctiug 
the same. Banks do not forfeit the proteo- 
tioD which the provisions of s. 51 of the Apt 
afford them, because tbey do not refui^e the 
forward bills of the insolvent firm, which they 
belived to be solvent, on the suspicion that 
tbey are speculative in character. 8- 50 of 
the act is a highly penal section, and in it th@ 
word “ fraudulent” must have its ordinary 
meaning assigned to it. From tbe mere fact 
of a voluntary payment, fraud of a penal, 
nature cannot be inferred. When the condpet 
of tbe insolvent in giving a fraudulent prefer¬ 
ence is made penal, the Court must besatis^d 
that the guilty intention necessary to consii- 
tuto tbe offence existed in the mind of tine 
insolvent and ought not to assume,it. unl^s 
the circumstances point to no o'her probable 
conclusion. In the matter, of HpRMA 
ARDESIR, HOEMABJI. 17 ■ 

i ' 

(171)—.S’. 51. Insolvent Act—Interpretationi.\ 
Tbe words ‘‘ without having any reasopabla; 
probable expectation at the time.vhen cqQtri 
ed. of paying tbe same ” .rpjer oitIj Ao a 
who incurs a debt knowing that he canoo' 
repay that debt and not fo one who incurs a 
debt koovfing that be capnpt pay his ^ebts 
generally. The words ” if it shall appear.tbat 
the insolvent’s whole debts so'greally eicieded 
bis means of providing for the payment tbeiAoI 
during tbe time when the aame were in couvse 
of being contracted, reference being bad tokis 
actual and expected property, as to show gfij^s 
misconduct in contracting the same,” ap^ly 
not to this or that debt or class of debts, hut 
to all the debts contracted for some years pa^t. 
In the mailer of the 2 >eii(io)i of D. COWIE, ©.C; 
70=7 C L.R. 19. 

ai ' 




(172)-S. 51. nature of order under—Pcntntal 
discharge except as to oitposuig creditor .—Wben 
a creditor, holding a mortgage from an insol¬ 
vent, who opposes bis discharge on tbe ground 
that be was induced to advance money to b^m 
on tbe faith of false and fraudulent representa¬ 
tions made by him, bas not taken steps to 
place himself in a position to issue execution 
sgainat him, the Court, under e. 61, Ineolvent 
Aot, hae no power to order immediate commit¬ 
ment. Accordingly, tbe Court can only make a 
prospective order that as to that particular 
creditor, the insolvent shall be entitled to his 
personal discharge, as soon as he shall have 
been in custody, at the suit of that creditor, for 
the period of six months. Tbe creditor wish¬ 
ing to detain the insolvent (or such period 
must place himself in a position to issue execu¬ 
tion against tbe insolvent. (5 B-H.C-O. 0. 
66 , F.) Quart —Whether an insolvent will be 
reliev^ from tbe penalty prescribed by a. 51, 
if the claim of the opposing creditor is satisfiedi 
alter tbe creditor bas placed himself in a posi¬ 
tion te issue execution against bim. fn the 
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Statute 11 aod 12, Viet , C. 21 (losolveot Act, 
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iiiartcr of S.IBAT KUMAR SEN, 26 C. 973 = 4 
C.W N. 32. 

(L73)—S. 51 —<Str Nps. 152,153, 170, supra. 

(i74|—.Ss 51, 62 —Court to be ffox'erned bij a 
Iniujudtjc of Lefjislaturc — “ Dischared after 
cuitodi/ at the sitit of creditors," vieaxiing of .—A 
Courc must bu governed b; the language of the 
Legistacure, without considering what may 
h-ive bean its intention. Per C,J .— 

Whore, under s. 51 ol the Insolvent Debtors 
Act, it has been adjudged that an insolvent 
shall be forthwith discharged from all bis debts, 
etc., except as to certain specified debts, and as 
to these, that be shall be discharged as soon as 
he shall have been in custody, at the suit of the 
person or persons who shall be creditor or credi¬ 
tors for the same respectively for such period as 
the Court shall direct, such an order of adjudica¬ 
tion does not itself operate as an order for the 
imprisonment of the insolvent; but the detain¬ 
ing creditor, if be wishes to arrest or detain 
the insolvent for such period, must, if be has 
not already done so, place himself in a position 
to issue execution against the insolvent, hire 

Mancharji Hirji Readmoney, 5 B.H.C. 
O.C. 5S. [R, 26 C. 973 = 4 O.W.N. 32: .l^y»-.. 

13 M. 150, F.B.; li., 7 Bom. L.R. 146 J 

(175) —S. 52—See No. 174, siqyra. 

(176) —S. 56—See No. 154, siqua. 

(177) —S.s. 56, 15—'Discharge of Insolvent — 
Ojq)vsing creditor taken by surprise—.{pixeaL — 
An insolvent filed bis petition and schedule. 
Two of bis creditors filed joint grounds of 
opposition to his discharge, and the petition 
was therefore placed upon the list of opposed 
petitions. The principal ground of opposition 
was that the insolvent was not an inhabitant 
of and did not reside in, Bombay, and that 
therefore t^e Court bf>.d no jurisdiction to bear 
his petition or grant him his discharge. Misled 
as to the time when the petition was to come 
on for bearing, the creditors failed to appear 
when the petition was called on and the insol¬ 
vent obtained his discharge ex parte. The 
appellate Court, on the ground that the oppos¬ 
ing creditors bad been taken by surprise, set 
aside the order of discharee and restored the 
case to the board. Semble that, under the 
circumstances, the Commissioner sitting in 
insolvenoy, had no jurisdiction to set aside the 
order of discharge. DwarkADAS LaLUBHAI 
V. George Blackwill, 9 B.H.C. 319. 

(178) — S. 59~Vesling of insolvent's estate in 
Official Assignee under vesting ordei — Subse¬ 
quent order of discharge—Effect on vestUig order 
—Right of creditors to receive interest on interest 
carrying debts—Right of insolvent to balance 
ihc haxuls of Official Assignee .—An insolvent’s 
estate became vested in the Oificial Assignee 
under an adjudication and vesting order, 
All the creditors having been fully paid out the 
principal amount due to them out of the estate 
that became vested in the Official Assignee, the 
insolvent petitioned for aod obtained, under 


Statute Hand 12, Viet., G. 21 (lasolvent Act, 
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8 . 59 of the Insolvent Debtors’ Act, an order 
nisi in the nature of a certificate for the dis^ 
charge of bis person and property from the 
demands of bis creditors. Subsequent to the 
order of discharge, the Official Assignee received 
a certain amount which became due as interest 
payable in respect of certain Government secu¬ 
rities to which the insolvent had become enti¬ 
tled for life. Thereupon, some of the creditors 
applied to have interest allowed them upon 
their debts, and the iosolvent applied for pay¬ 
ment to him of the balance in the bands of the 
Official Assignee. Held that the order of dis¬ 
charge under s. 59 of tbe Insolvent Act did not 
render tbe vesting order void ; nor did it taka 
effect as vesting immediately in the insolvent 
the property vested in tbe Official Assignee. 
Held also that the interest which subsequently 
beo.tme due could not be considered as “ after- 
acquired property,” within the meaning of s. 59 
of tbe Insolvent Act; nor could it be considered 
as “debt growing due to tbe insolvent before 
the Court made its order,” within the meaning 
of s. 7 of the Act. Held, further, that the cre¬ 
ditors were entitled to an order for payment of 
interest upon such debis as legally carried in¬ 
terest out of the surplus which remained in the 
Official Assignee’s bands after payment of the 
scheduled amount of tbe debts. Held, more¬ 
over, that the insolvent or his legal representa¬ 
tive was entitled to the balance still left in the 
hands of the Official Assignee. In the mailer 
of Thomas Pereira, l M.H.C. 217. 

(179) -S. 59— See No. 129, supra- 

(180) — S. 60— Trader — Discharge-Subse- 
qntntsuil for debt not entered in schedule.— 
Defendant, who bad taken tbe benefit of the 
Insolvent Act. was sued by plaintiff for a debt 
contracted previously to bis insolvenoy, tbe 
debt not baviog been entered in tbe insolveut’a 
schedule at tbe time of his final discharge. 
Held, insolvent being a trader, that under the 
provisions of s. 60 of the Insolvenoy Act, taken 
in connection with 5 & 6 Viol., c. 122, the 
dischitge was good and valid, and that subse¬ 
quently-acquired property could not be attached 
for any debt discharged uoder the insolvency. 

Brett v. Sohonerstedt, 2 Hyde 1. 

(181) — S. 60, Insolvent Act (11 and 12, Viet-, 
c. 21)— Indigo planter trader. —A person 
carrying on the business of an indigo planter, 
is a trader within tbe meaning of s. 60 of 
the Indian Insolvent Act. In the matter of 
DEMOMET, 21 C. 1018. 

(182) —S. 60—Mukadam if trader,—A muka- 
dam of shipping aod landing business was held 
not to be a trader within the meaning of the 
Indian Insolvent Act (11 <t 12, Viot., o.^ 21, 
s. 60); and therefore be could not obtain a 
discharge in the nature of a certificate nndet 
s- 60 of tbe Act. In the matter of COWASJl 
EDALJr, 5 B. 1. 

(188)—S. m-Order absolute—Effect of order 
on debt not included in schedule.— Aja oeaet 

absolute under the Act was meant to discharge 
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Statutelland 12. yict.,C. 21 (Ineolveot Act, 
1848)— ccntintted, 

and did discharge an ineolTeat from all demand, 
-wbioh were liable Co be discharged by a certifi¬ 
cate under a fiat in bankruptcy of even date 
with the insolvent’s petition. The discharge 
was not intended to be confined to the debts 
enumerated in the schedule. DADHABHAl 
NASARVANJI V. JIANIK.JI SHAPURJI KAKA, 
7 B.H.C-O C. 22. L.R. 81, 10 0 C 

005.3 

(184) —8. 60—See Nos. 129, 151,156, supra. 

(185) -8 61-See COMPANY—WINDING UP 
OF COMPANY, 10 B. 582. 

(106)—S. 62 — Croion-di-bt, irhat a .—Where 
a debt is a debt in reipeci of the price of crown 
property (e.fj-, opium) sold, and the amount 
when received would be a part of the revenue, of 
India, the debt is in substance a debt due to 
the crown. The question is not in whose name 
the debt stands, but whether the debt, when 
recovered, falls into the coffers of the State. 

Judah V. The secretary of state for 
India in council, 12 C. 449. (5 B.H.c.O.C. 
23, at p. 47, 7'’.i 

(187) — .S'. 63— I’ropertij settled u'ilhont pturer 
of nnlicipalu»t—Married Wnnu-a's Property Act, 
1874, a. ti—lnsulveMcy of a married uuiman.— 

Property settled upon a woman for her separate 
use witboutpower of aoticipation does not euuce 
to the benefit of her creditors. 8. 8 of Act HI of 
1874 makes it clear that married women cannot 
evadesuch restraint as can be lawfully imposed 
on them. In re MaNTEL AND MANTEL, 18 M. 
19. (12 C. 593. Dm.) [U , 30 M. 378= 17 M.L. 
J. 363 = 3 M.L.T. 322.] 


(188) —3. 72 —See No. 109, supra. 

(189) —S'.s. 72 niul IZ-^Liinilatum—Ki uleiue. 
—When toe time for appealing against the 
Commissioner’s adjudication expired during the 
annual vacation of the High Court, aod the 
appeal was filed on the re>opeoing day, it was in 
time, When no evidence was recorded under 
e. 73 of the statute, the Oommiesioner's notes 
cannot be used in appeal. ABDOOL v. 
Mahambd, 14 U. 404. 


(190)—ftls. 72, IZ—Insolvent Court—Hiyh 
Court—Notes of ev'ulence no t taken—Jurisdic 
tion to hear appeal —There are no ptovieions in 
the Insolvent Act as to the presentation of 
petitions ol appeal similar to those contained 
in 8. 836 o! the Civ. Pro. Code. Though the 
taking down of evidence by an officer of the 
Insolvent Court is cot a condition precedent to 
the right to appeal, yet in cases where it is 
necessary to consider the evidence, the appellate 
Oouct can only look at the notes of evidence 
taken down by an officer of the Insolvent Coart 
in the manner provided by s. 73 of the 
Insolvent Aot, and, when it appears that no 
■nob notes had been taken, has no option 
but to dismiss the appeal. Kalejandas 
K lBPABAM V. TRIKAMLAL OULABBAI, 9 B. 
H.0,807. (6 B.H.C.O.C. 68, R.) [F., M. 14104.] 

(191)—5. 78 —Security for cosU of appeal — 
Peraonal appearance of insofnen/.—On an appU- 
nation for deposit of saoarities for the payment of 
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Statatelland 12, Viet., C. 21 (Insolvent Act, 
1848)—conftnued. 

the costs of an appeal under s, 73 of the Insol¬ 
vent Aot, by an insolvent who had been senten¬ 
ced under s, 50 to imprisonment foe three 
months, where it was shown that the insolvent 
absconded at the time when the order under 
s. 50 abovomentioned was being made, ‘he Court 
declined to pass such order, in re GhaSBB- 
RAM. 15 B L.R App. 10. 

(192) — .V. IZ — Practice—Applicntion to the 
IJiyh Court i.i UsappcUate jurisdiction, if lies— 
J\‘ii(ion by c/idtior not incliulci! in schedule.— 
When at the time of the order of final discharge, 
a creditor’s claim was by some inadvertcnco 
omitted from beiog entered in the schedule, 
and the creditor applied tor relief under s. 73 
of the Insolvent Debtors Act, and the insolvent 
acknowledged tbe claim and knew of the 
omission, hchJ, that the High Court has juris¬ 
diction to pass an order tbat the creditor’s name 
should be entered in the schedule in respect of 
past as well as future dividends, hire COB- 
BOLD, 36 C 912 = 2 Ind. Cas. 572. 

(193) -.S’. 71—“ udio .shall think 

himself ayiirivin-d" ichois—Ayiie<d by O^icuit 
.U.vij/nr'ti, udu tho uKiintaxnablc. — H held a fixed 
deposit receipt from A & Co. The amount with 
iuterest fell due on 9th Oitober 1906, and on 
the 18th October, Rdcmanded payment, and A 
& Co. suspended payment on tbe 26tb. R appli¬ 
ed to tbe Official Assigned for the full amount 
which was refuied, and the Commissioner id 
losolveocy passed an order as prayed for, and 
tbe Official Assignee preferred this appeal. 
Held, that tbe Official Assignee is a “ person 
aggrieved" by the order appealed against, 
since be was brought before tbe Court to sub¬ 
mit to a decision that he was bound to pay a 
certain sum to H, and tbe decision was against 
him. Tbe Oftioial Assignee was therefore en¬ 
titled to appeal under s. 73 of tbe Insolvency 
Act. OFFICIAL ASSIGNEE OF MADRAS V. 
RAMACHANDKA lYBB, 7 M.L.T. 214 = 33 M. 
134 = 9 led Gas. 974 

(194) —.V. TA—I'etilon of np],eat.—The Com¬ 
missioner in Insolvency has no power ,uoder 
s. 73 of tbe Insolvent Act, to extend the time 
for presenting a petition of appeal from an 
order oi tbe lasolvonc Court, hire GHOLAM 
Rasul Khan, 1 B.L.R. 0,C. 130 = 1 B.L.R. 
8 .N. 8 (d). UL, 17 B. 334.] 

(195) —8.73—.SVe COURT-PEBS, 24 M. 160, 

(196) —8. IZ-See Nos. 75, 109, 144. 177, 
189» 19U, 

(197) —a. BO—Jnwlvoictj—KnterifiO 

7}UiiU i)v.olvetil—Fuuil disc/uirr/c^Oui^ 

cretwnof CoufL—In August the iosol- 

voDtf at tbe bsariog of bis applioatioo for dis- 
obarge under b« 47 of tbe Insolvency Aot, was 
found guilty of reckless speculation and other 
ofieDoes aod was senteoced to a term of impri* 
•onmeot under ss* 60 and 51 of tbe Act, In 
Deoember, 1894, tbe insolvent applied for his 
discharge under s. 60 of tbe Act* Then tbe 
Official Assignee intervened, and applied 
under e. 6(» of the Aot to enter up judgment 
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Statute 11 and 12. Viet., G. 21, (Insolvent Act, 
1848}— continued. j 

against the insolvent for the amount of his 
debts. The Court made the order, and directed 
that judgment should be entered up. On appeal 
by tbe insolvent, held, reversing the order, that 
under tbe circumstances of tbe case, the Com* 
missioner bad improperly exercised bis disoce* 
tioo, as there was no suggestion that the 
insolvent was likely to come into any property 
in the future, and that tbe order to enter up 
judgment against the insolvent should be dis¬ 
charged. In the matter of HORMABJI ABDE* 
SHIR HOBUARJI, 19 B. 778. [R., 28 M. 

16 .] 

(198) — S. SQ—Ilighl of nsiignees of debtftduc 
io mRolvent'- Inapplicatnlity of s, 135 of the 
'J'ramtfcr of ProiH’vtij Act, IV of 1882.—In tbie 
case, the purchasers of certain claims against 
the insolvent contended that they were entitled 
to receive Ircm the Official Assignee the full 
amount of the debts entered in the schedule as 
due to tbe creditors. Tbe insolvent contended 
that, under a. 135 of the T.P. Act (IV of 1882), 
they could not get more than ths price they 
bad paid for those claims, but it was held that 
they had tbe right to be paid tbe full amount 
of tbe scheduled debts purchased. If, at the 
tiuro of tbe assignment, tbe debts retained 
their original nature of claims under promissory 
notes passed by tbe insolvent, s 139 of the Act 
would apply excluding tbe operation of s, 135. 
If, on the other hand, they should be regarded 
as claims against the insolvent under the judg¬ 
ment entered up against him under s. 86 of the 
Insolvent Debtors Act, assuming it to be an 
[''actionable claim’' witbiu Chap. VIII of tbe 
Act, cl. (r/) of 6. 135 would apply depriving the 
insolvent of the benefit of the earlier provision 
of the section. In re BUKCHOD Keushal, 21 
B.S72. 

(199) —S. 96— Entering vp judgment against 
in.solvent—Finaldischarge. —Under s. 86 of tbe 
Insolvent Act (Stat. 11 and 12, Vict.,C. 21) tbe 
Court has a discretion to grant or refuse an 
application to enter up judgment against an 
insolvent for tbe amount of bis debts. In 
exercising this discretion, tho Court must be 
guided by the circumstances of tbe insolvency. 
In the 7)iatler of EORMAB.II ABDESBIR HOR- 
MARJI, 19 B. 297. [licinscd, 19 B. 778.] 

(200) — S. Q6—Entering of judgment against 
the insolvent. —An insolvent, after obtaining his 
personal discharge, bad inherited a bouse worth 
'B$ 5,000 from bis father. Uuder s. 66 of the 
Insolvency Act, tbe Official Assignee moved the 
Commissioner in insolvency and got judgment 
entered up against the insolvent for balance of 
tho scheduled debts. In an appeal against the 
order, held, that tbe insolvent had no interest 
in the bouse at the time of his porsooal dis¬ 
charge, that there is no provision in the 
Insolvent Act. which imposed, upon an insol¬ 
vent. personally discharged, tbe duty of dis¬ 
closing to tbe Official Assignee, that be has 
become possessed of property since the order of 
personal discharge was made. Tbe non-disclo- 

ure of it does not amount to fraud. Under 


Statute 11 and 12, Viet., C. 21 (losolTent Act^' 
1848)— concluded. 

the English Bankruptcy Act, judgment will 
not be entered up, against a bankrupt, as a 
condition of his discharge, if be cannot com¬ 
mand an income more than sufficient, to keep 
bis family in good oiccumstances. The order 
of entry of judgment was set aside. ABDUR 
KABEEM Sahib v. Tee official assignee 
OF Madras, 28 U. 168. 

(201)—S. 86, execution of judgment entered 
tip iinder-^Applicability of provisions of Civ. 
Pro. Code. —Tbe question in this case was 
whether tbe procedure laid down in clauses 31. 
and 35 of the Insolvent Act, J8l8, was to be 
adopted in enforcing execution of judgments 
entered up under s. 86 of the Insolvent Act or 
the procedure laid down in tbe Civ. Pro. Code, 
and it was held that such execution must be 
carried out according to ths rules laid down in 
Chapter XIX of tbe Civ. Pro, Code. Ths Oiv. 
Pro. Code says (s. 619) that Chapter XfX of 
the Code is applicable to the execution of any 
judicial process ordered by any Civil Court 
in any civil proceeding. In the execution of 
a judgment under s. 66 of the Act, the Insol¬ 
vency Court, undoubtedly "a Civil Court ” in 
its realisation of aesels for distribution, orders' 
the " execution of a judicial process.” to wit 
the judgment. In re BhaGWANDAS HUR- 
JIVAN. 8 B, 511. [R., 11 B. 138,021 B. 406.] 

(•202)— S. 86—Absence of insolvent—Judg¬ 
ment entered him in his absetice.—. 

Where an insolvent after filing the petition of. 
insolvenoy, but before be was declared an insol- 
meat, left tbe jurisdiction of tbe Court, with¬ 
out any idea of coming back, tbe Court ordered 
judgment to be entered up against the said 
insolvent, in tbe name of tbe Official Assignee, 
for the amounts of the debts or demands stated 
in tbe insolvent’s schedule. In re O.R. ENG¬ 
LISH, 7 C.L R. 878. 

(203) —s 86—Sci? Limitation act, 1909, 
art 183,13 B. 520. P.C. = 16. I. A. 156. 

(204) —8. 86—Execution of judgment entered 
up under, not subject to limitation in art. 180. 
Limitation Act. 1877—See LIMITATION ACT, 
1908, art. 183, 11 B. 138. 

(204-O)—8.92—See No. 76, supra. 

{205i—Insob'enl Court Rules, Nos. 10, 14— 
Practice—Fresh petition.—Oo an appeal by an 
opposing creditor, from an order made by the 
Commissioner in Insolvency, by which the 
petition of the Insolvent was dismissed, under 
Rule 10 of the Court, as the schedule had not 
been filed within 30 days after the filing of the 
petition, while at the same time leave v^ 
granted to file a fresh petition, heW. 

Rule 14 of the Bombay Insolvent Court, re¬ 
quiting a special application, on affidavit an 
notice to opposing oreditors, before a 
petition can be filed, was not intended to app J 
to the case of a petition being dismissed un * 
Rule 10. by reason of the schedule not having 
been filed! but that it referred only to a aw- 
missal upon the hearing of a petition. v 
Manrkji Praawi, 3 B.H O.O.C-167. 
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Statute 11 and 12, Viot., C. 42 (Insolvency 
Act). 

(D—S. 7.—See Official assignee, 7 
Bom. L.R, 488»29 B- 40S. 

(2) —S. 13—Sw OlV. PBO. Code, 1908, 
s. 58, 4 Bom. L.R. 463 —2G B. 652. 

(3) —Ss. 13 and49—Sf? CiV. Pao. CODE. 
1909, 0. XXt, E. 37. 9 Bom. L.R. 898. 

(4) —S. 49 —S««No. 3. suitra. 

Statates 11 and 12. Yict., C. 49 (Insolvent 
Act). 

S. 24—Sec INSOLVENCY —OUDEU AND 

Disposition, 2 C. 359. 

Statute 12 and 13. Viet., C. 83. 

Right of G.I.P. Railway Company to levy 
terminal charges—See Railway Company, 
15 B. 537. 

See RAILWAY Company. 16 B. 434. 

Statute 17 and 18, Viet , C. 31. 

8. 7—See CABBIERS, 19 C. 538. 

Statute 17 and 18. Viet.. C. 104 (Merchant 
Shipping Act 18S4}. 

(1) — Shipping Master, f’ouier of—Disctiargenf 
seamen with consent of captadn and men — Itegn' 
lalions of Board of TvaA?.—Where the captain 
of a ship consents to the discharge of a seaman, 
who also desires to be discharged, the shipping 
blaster has no discretion in the matter, but is 
bound to sanction the discharge of the seaman 
under the provisions of the Merobant Shipping 
Acts of 1854 and 1862. and the Regulatinns of 
the Board of Trade. Reo. v. SHIPPING MAS¬ 
TER OF Calcutta, i lod. Jor. N.8 371. 

Attachment—Mortgagee—Power of sale. 

—An attachment on behalf of the rights of the 
mortgagor of a ship will not debar the mortga¬ 
gee from bis power of sale under the Merobant 
Shipping Act. AHMED MahOMED v. AUBIN, 
1 Ind. Jnr. N.B. 99. 

(3) —5^on-rp3is7»'(i<io): of ship—Tjetter creat¬ 
ing charge on ship.>—A. letter, purporting to 
create a charge on a ship, was not registered as 
a mortgage under the Merchant Shipping Act. 
The ship not having a British register, it was 
held th^t the letter created a valid charge on 
the ship. 8HIB Chunder Doss v. Coch- 
BANE, Bourke, 0.0., 388. 

(4) —Merchant Shipping Act Ainendme^il Act, 

», 9^Agreement for sale of whether 

.creates any equitable title-^Completion of sale 
of ship, necessity of registered sale-deed for.— 
Thera oan be no equitable ownership in respect 
of a ship apart from the legal ownership in it, 
and Courts therefore do not grant epeoifio per¬ 
formance of an agreement for the sale of a ship. 
Since the passing of the Merobant Shipping 
Act, 17 and 18 Yin., Ch. 104, the only ownet- 
, ahip in a vessel that can be created either in 
law or in equity is when the requiremente of 
.that Act have been complied with, i.e., a sale 


Statute 17 and 18, Viet., G. 104 (Merchant 
Shipping Act 1894)— concluded. 

deed has been executed and registered. Con¬ 
sequently, on the destruction of a ship deliver¬ 
ed to the defendant under a mere agreement 
to sell, plaintifi, the owner of the ehip, was 
held to be not entitled to sue and recover the 
purchase money due to him. RAMANADAN 
OHETTI V. NAGOODA MABAKAYAB, 21 M. 
399. [lUss.. 29 M. 526 = 1 M.L.T. 407.] 

SfcBom. ACT XIX OF 1838. 14 B. 170. 

Statute 18 and 19, Viet., C. 119. 

Sec Company—POWERS and Liabilities 
OF Directors, 5 B.L.R. 195. 

Statute 20 and 21. Viet., C. 66. 

8 . 61—See PROVINCIAL SMALL CAUSE 

Courts act. i860, s. 6. i M.H.0. 443 , 

Statute 20 and 21, Viet.. C. 89. 

See ACT IV OF 1869, s. 22, 26 A. 553. 

Statute 20 and 21. Viet , C, 160. 

Ss. 3.18 and 5i—Sec COMPANY—POWERS 
AND LIABILITIES OF DIRECTORS, 5 B.L.R. 
195. 

Statute 21 and 22. Viet., C. 21. 

(1)—.S’. 53-Order compelling attendance of 
insolvent [residing more //<nn 200 miles from. 
Court-house) for eraminatutn — Jurisdiction.— 
An insolvent 6ted his petition of insolvency on 
4tb December 1865. On his application for a 
personal discharge under a. 47 of the Act be 
was, on 15th January ld66, ordered to be im¬ 
prisoned under ss. 50, 51 'of the Act. He did 
not apply for bis discharge under ss; 69, 60 of 
the Act. Haviog completed the term of his im¬ 
prisonment, be left Bombay and went to Morar 
and ultimately settled at Aligarh in the North- 
Western Provinces. In August 1886, the Offi¬ 
cial Assignee was informed by a creditor of the 
insolvent that the latter was possessed of valu¬ 
able landed property at Aligarh and also of 
considerable moveable property. Od the 25th 
August 1686, the Official Assignee obtained a 
rule nisi calling on the insolvent to show cause 
why he should not band over all this property 
to the Official Assignee for the payment of the 
insolvent's creditors. Under s. 58 of the Act, 
the Insolvent Court passed an order on 10th 
August 1887, calling on the insolvent to appear 
before it for beiog examined as regards certain 
property which the Official Assignee believed 
might be available for the p>yineDt of his 
creditors. The insolvent oontended that the 
Court in Bombay had no jurisdiction to make 
such an order against a person resident more 
than 200 miles from the Court-house, and that, 
even if it had the jarisdiction. the granting of 
such an order was a matter of discretion, and 
that in the present case that discretion bad 
been improperly exercised Held that the 
Insolvent Oonrt at Bombay had jurisdiction to 
pass the order. In re CAWA8JI OOKBRJI, 
.18 B. tl4. ID., 9 Bom. L.R. 1093.] 
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Statute 21 and 22, Viet-, C. 70. 

See COPYRiaeT, 8B.L.R. 298 = 16 W.R. 90. 

Statute 21 and 22, Viet, C 106 (the Govern- 
nieot of India Act, 18S8.) 

DOMICILE. 4 C. 106 = 2 C.L.R. 496. 
{Ji—i>ee Ejectment. Suit for, l B.L.R. 
P. 0. 44 = 10 w. R P. C. 31 = 12 M. I. A. 448 
= 2 Suther. 100=2 Sar. 382. 

(3i—Ss. 39. 40, 41, 42, 65—Stay of ezecu- 
tiou—Powtra of Secretary of State to offer 
security—See Civ. Pro. Code, 1908, 0. XLl, rr. 
5. 6. 15, C.W.N. 475=13 0 L.J. 365. 

(4) —S. 40—See No. 3, supra, 

(5) —8. 41—See No. 3, supra 

(6) —S. 42—See No. 3, supra. 

(7) —S.9. 42. 65— Seci-cinri/ of Stole for liul:o, 

liabilitij of, for tori s coiiiinilled bif servants— 
Torts—J'olice Senjennt fUi a Government Hail- 
wall ussnitlfini] a jiassenijer—"Debtsoiul liabili¬ 
ties lanfullij conlractcU " tncaniiuj of .—Where 
a Police Seegeaot, under instructiona from the 
Station Master, assaulted the plaintiff in remo¬ 
ving him from a compartment of the train 
which bad been reserved for Europeans, and 
the plaintiff sued the Secretary of Stale for 
damages, on the ground that the reaerva’-ion 
was wrongful and that be bad a right to travel 
in the oompartmoot from which ho was ejected. 
Beld, that a suit lor a tort by a Railway ser¬ 
vant will not lie against the Secretary of State 
for India. In England there ie no right of suit 
against the Crown for the tortious acts of its 
servants. (8 M. I. A. 103,5 B.H.C. App, 1, D.; 1 
C. 11, 3 A. 885, 4 M, 344. 7 M. 466, It.; 28 B. 
314, Under p. 65 of the Government of 

India Act, the Secretary of State is liaole only 
when a suit is brought against him as represent¬ 
ing the late East India Company, or which 
can, by any possibility, be described as a suit 
which, if the Government of India Act had not 
been passed, might have been brought against 
the East India Company. Even if loosely in¬ 
terpreted, B. 42 of the Act restricts the liability 
only to that lawfully incurred on account of 
the Government of India. MaTBRadAS v. 
Secretary OF state for India, S L.R, 
360 = 2 Ind. Cas. 373. 

(8) — Ss- 42, 65 —Liabilities laiofulli/ con¬ 
tracted or i)ici(rred—Oovernment of India — 
Secretary of State, suit against East India 
Comjyany—Teo tums act of the public servants — 
Chief Coiuslablc, negligence of—Suit for 
damages .—In the expression "liabilities law¬ 
fully contracted or incurred.” as used in St- 21 
and 22 Vic. o. 106, ss. 42, 65, the word ** law¬ 
fully ” qualifies " contracted ’* alone, and not 
" incurred.” The term " Gevernment of India” 
as used in s. 42 of the Statute points to its 
bearing the meaning not of the Governor- 
General in Council, but of the superintendencet 
direction and oontrol of the country. The 
words of ss, 42 and 65 of the statute are possibly 
capable of the oonstruotion that the reference 
in them to the East India Company is in the 
case of the earlier section to furnish a clue to 


Statute 21 and 22, Viet, C. 106 (The QoverD- 
ment of India Act, 18 S 8 )—continued. 

the character of the charge, rather than to the 
conditions which can bring it into being, and 
in the latter section to indicate the mode in 
which liability may be enforced, and not the 
circumstances under which it may be incurred. 
The liability of the revenues of India for 
the tortious acts of the public servants is no 
greater under the statuo than in the time of the 
East India Company. In an action of tort 
against the Secretary of State for India, the 
plaintiff to succeed must establish that the lia¬ 
bility was on© incurred, on account of the 
Government of India : such liability, however, 
can be incurred by those alone in whom the 
governing of the country is vested. Before it 
can be said that a liability on account of the 
Government of India bad bean incurred by the 
Bombay Goveroment as the result of the act or 
omission of the Chief Constable so as to be 
chargeable on the revenuee, it is necessary to 
exclude those conditions which would afford a 
principal exemption from liability for the act 
of an agent. And it is settled law that where 
the duty to be performed is imposed by law 
and not- by the will of the party employing 
the agent, the employer is not liable for the 
wrong done by the agent in such employment. 
Hence, where a Chief Constable causes damage 
by an act done nut in obedience to an order 
of the Executive Government but in perfor¬ 
mance of a statutory power vested in him 
by the legislature (the Chief Constable being 
appointed not by the Bombay Government but 
by an officer clothed by the legislature in that 
behalf), where his action is not in any sense 
productive of benefit to the reveoui s of the Bom¬ 
bay Government nor is it a transaction out of 
which profit can be derived, and where there is 
no ratification or adoption of the act, no suit 
can lie agaiost the Secretary of State to recover 
damages arising from such act. SHIVABHAJAN 
V. SECRETARY OF STATE, 6 Bom. L.R. 68- 
2S B.314. 

(9)_,S. 65-Jn.?mit C’o«iu:i(s-4cf (24 ami 25 
Viet.. C. 67), s 22. prooiso-Right of subjeetto 
site Government, if may be taken away by leg*S' 
lation iu India-Act IV of 1898 tBurma), s. 41 
(6| if ultra vires— hulian Legislature.control of, 
ovcrprocedure, without affecting siifcsfflHfwi* 
right—Secretary of Stale for India in Couticil, 
position of, as successor of Eastindia Company, 
—The effect of s. 65 of the Government ol 
India Act of 1858 was to debar tbeGovernmen 
of India from ptssing any Act which woul 
prevent a subject from suing the Secretary o 
State for India in Council in a Civil Contt, m 
anv case in which be could have similarly sue 
the East India Company. The 
General in Council not having power, nndet 
proviso to s. 22 of the Indian CounoiU 
1861. to repeal or in any way affect, among 
other matters, any provision of the 
of India Act. 1858, s. 41 (6) of Act IV of 1^ 
(Burma), whiob debars a Civil Contt ft^ 
eotartaioing any claim against the Gove 
meat to any right over landi is ulif^ ^ • 
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Statute 21 and 22, Viet., C. 106 {The GoTern- 
ment of India Act, iHSi—concluded. 

Scmble: —The Indiao Government can legis¬ 
late validly about the formalities of procedure, 
so loDg as they preserve the substantial right 
of the subject to sue the Government in the 
Civil Courts like auy other defendant, and do 
not violate the fundamental principle that the 
Secretary of State, even as representing the 
Grown, is to be in no position different from 
that of the East India Company. THE SEC¬ 
RETARY OF STATE FOB INDIA IN Council 
V. J. MOMENT. 17 C.W.N. 189, P,C.*11 A L. 
J. 49^13 HL T. S3 = (1913) H.W.N. 46^19 
Bora. L R. 27 = 17 G.L J. 194 = 24 M L J. 459 
= 40 C. 391=18lDd. Cas. 22 = 7 L.B R. 10. (5 

B. K.C. App.. 1. 4 I.A. 119, It.) 

(10) —S. 65—Suit for wrongful dismissal 
against Crown—Maiotaioability— See DISMIS¬ 
SAL FROM SERVICE. 15 C-W.N. 48G note = l3 

C. L.J. 367. 

(11) —S. 65—See Jurisdiction—Causes 
OP Jurisdiction, h c. 266. 

(12) —S. 66—See Nos. 3, 7. 8, .si'ftrn. 

Statute 22 and 23, Viet., C. 41 (The Oovern- 
raeot of India Act, 1839). 

(1 )—Cirnnl of n n.'ile I'nid — /h’lpi/ol,on of jion i’i 
hi/ Oovcnwy-in-Couticil to tnake //.yi;ifs nndt-r 
dIuiikaHt ritle.'y —rUai-fwtrr of 
utadc — Po'WCi' of Civil Court to (U'tc. iuinc vulul- 
itj/ of ijrant^IteViHwnof ijritnt pyo^ici li/ uittile .— 
Oo au appeal being preierrcd oy ptaiutiU from 
au order of assignment of the plaint lauds made 
by a Deputy Tabsildar in favour of another in 
the plaint village, the Deputy Collector cancelled 
the aesignmcDl made by the Deputy Tabsildar 
and granted the lands to plaintifl. This urder 
ol the Deputy Collector wab oondrmed on appeal. 
Subsequently, the villagers petitioned the 
Oolleotor that the plaint lands were required for 
grazing purposes and that they should be 
reserved as poramboke. Thereupon, the Colleo 
tor permitted the then Deputy Collector to re¬ 
vise the order ol his predecessor if ha thought 
proper in the light of the facts that bad been 
subsequently brought to uotioe, The Deputy 
Collector tbeu directed that the assigomeut to 
plaintid should be oancolled aud ordered the 
Deputy Tabsildar to submit the uecessary 
applioatioD for transferring (be lands to grazing 
ground poramboke. Plaintifl was not formally 
placed in possession of the lands, nor bad any 
patta been issued to him. He had. however, 
taken possession of the lands, and as an 
attempt was mtde to levy penal assessment 
from him therefor, he brought this suit 
for a deolaration of bis right to the lands. 
Belil that when a person claims that a grant 
has been made to him by an officer on behalf 
of the Crown, the mere tact that the alleged 
grant purports to have been made uoder the 
dharkast rulee does not afleot the jorisdiotioa 
of Civil Courte to dotermioe whether a grant 
haa been made which would bind tbe Ctowo or 
any one alaiming under it subsequeot to such 
fraot. A grant purporting to be made under 
Ibe dharkaet rulaa by an officer empowered to 


Statute 22 and 23, Viot., C 4( (The Goverit- 
ment of India Act, 1899) — concluded. 

make such a grant uoder those rules must be 
regarded as one made by a person authorized 
in that behalf so as to give it the same validity 
as if it was made by the Governor-in-Council 
himself. The various officers specially em¬ 
powered by the dharkast rules to dispose of 
Crown lauds thereunder ace agents appointed 
by tbe Govecoor-iu-Council in their official 
capacity by executive orders, and tbeic acts 
within tbe scope of tbeir respective authorities 
are as binding upon tbe Crown as if they were 
done by the Governor-in-Council himself. Tho 
action of Government officers in tbe disposal of 
lauds under dharkast rules is not subject to any 
control other than that specially provided by 
those rules, ris., by way uf appeal. If such 
officers, however, act beyond the scope of their 
authority, tbe grant will be invalid. Tbe mere 
registry of the name of tho applicant can give 
him no title as against the Crown. When tho 
proposal of an applicant is accepted by an 
officer duly authorized in that behalf by tho 
dharkast rules, and the acceptance is commu¬ 
nicated to tbe applicant, there is a valid con¬ 
tract and disposal of the land, unless the grant 
was procured by fraud, misrepresentation, or 
mutual mistake. Tbe grantee canuot be di¬ 
vested of that title by tbe Collector, the Board 
of Revenue, or even tbe Governor in-Council. 
Observations by lilioshiinvi Aininuijar, ■),, on 
tbe subject of alienation of Crown lands under 
St. 21 and 22 Viet.. Cap. lOG; 22 and 23 
Viet. Cap. 41: 32 and 33 Viet.. Cap. 29; Act, 
XV of 1895 (India) ; and also under tbo dhat- 
kast rules. THE SECRETARY OF STATE FOR 

India in Council v. Kastuui Keddy. 26 
B. 268 = 12 M.L.J. 493. [.l/'/n ., 29 M. 461 = 

1 M.L T, 278 ; It . 30 M. z70 = 2 M L T. 141, 
31 M. 201 = 19 M L.J. 62 = 4 M.L.T.Cy, 26 M. 
712.] 

St. 22 and 23. Vic . C. 41. 

See Landlord and Tenant—Miscella¬ 
neous. 7 Bom. L.R. 27 = 29 B. 590. 

St .22 and 23. Vic , C. 63 (The British Law 
Ascertalnraeot Act, 1859). 

See Hindu Law—Inheritance, i Ind. 
Jur. O S. 109. 

St. 23 and 24. Vic , C. 104 (Charter Act). 

[X]—Charter Act. s. IS^InlrrUiculorn onipr 
—Hiqh Courl'a ixtircr of revision—DcfinulniU 
exainifu’il n.s plaintiff's witiu-st—Ilcariiuj fuL- 
jounml -iJifend'int uiulcrtakuu/ to appear foi 
— Failure —iJefence struck out — IllcyalUn^Civ, 
Pro. Code. 8s. 115. 151. O. XI, r, 2l. O- XVI. 
r. 20.—Tbe High Court ba.s ample powers under 
8.15. Charter Act, to revise an order which is 
in the nature of an iuterlooutory order. (28 0. 
680, 81 M. 60. /^'.) Where tbe petitioner, who 
was examined as a witness by tbe plaintifl. did 
not attend on tbe day to which the case was 
adjourned, although be bad given an under- 
takiug to do to, and tbe lower Court tbereupou 
ordered that hie defence might be etruok ofi ; 
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St. 23 and 24. Vic., C, 104 (Charter Act) 

— concluded. 

Held, that the lotrer Court had no power to 
pass the order complained of, and that its order 
was not warranted by an; of the provisions of 
the Code of Civil Procedure. MaNKOLAMVaSU- 
DEVAN NAMBUDRI V. MANKOLAM SaN- 
KARAN NAM13UDRI, 10 M.L.T. 4S1. 

(2) —S. 15—iSm Civ. Pro. Code. 1908, s.il5, 
11 Ind, Cas. 125. 

(3) —8.15—Revision of ioterlocatory orders 
—Sec Evidence act, 1872, ss. 124, 162. 2 
M.W.N. 1911, 369. 

St. 23 and 24, Vic., C. 127. 

See COSTS—COSTS OUT OF ESTATE, 10 B. 
248. 

St 24, Vic.,C. 10. 

(1) —See Jurisdiction—ADMIRALTY and 
Vice-admiralty, Jurisdiction, 5 B.H.C. 

O. C. 64. 

(2) —S. 6 — Jurisdiction — High Court— 
Cluirter peirlif—Lien of ship-owners for un¬ 
paid freight. —8. 6 of 24 Vic, c. 10 (which is 
extended to the Colonial Courts by S3 and 54 
Vic., 0 . 27, s. 2 (sub-s. 2)) relates to a suit 
brought by the owuers of any goods or the 
assignee of any goods, or the assignee of any 
Bill of Lading. It is by no means confined to 
a suit brought upon Bill of Lading where a 
oontraot is directlv proved between the shipper 
and shipowner. BOMBAY FLOUR MILLS CO. 
V. AARVAE, 6 Bom.L.R. 466. 

St. 24 and 29, Vic , C. 73. 

$ec COPYRIGHT, e B.L.R. 298 = 16 W.R.90. 

St. 24 and29, Vic., C. 67 (Indian Councils Act, 
1661). 

(1) —See ACT III OF 1864, s. 3. 18 B. 636. 

(2) —See Cession of British territory, 
10 B.H.C. 37. 

(3) —Sec Confiscation, 12 B.L.R. 167,P.C. 
= 8up. Vol. I.A. 119=18 W.R 389=3 Sar. 

P. O.J. 191 = 2 P.R. 1872. 

(4) —S. 22 — Sec CESSION OF BRITISH 
Territory, i B. 367, P.O.=3 I.A. I02=l A. 
C. 322. 

(5) —8. 22—See LEGISLATURE, POWERS 
OP, 11 A. 490, F.B.=A.W.N. 1889, 194. 

(6) — Ss. 22,24,40, Power of Viceregal 
Cowncil and Provincial Cowtoils to niake latos 
affecting prerogative of the Croion, —Since the 
passing of the Indian Counoils Aot, not only 
the Viceregal Council but also the Provincial 
Council's can, without obtaining the previous 
sanction of the Crown, make laws aSeoting the 
prerogatives of the Crown, when such preroga¬ 
tives have DO relation to any of the matters 
exempted from their respective legislative juris¬ 
diction. Even if the imposition of a duty oc 
tax upon Crown property be regarded as afiect- 
log Ibe prerogative of the Crown, it is com¬ 
petent to a Provincial Legislature to impose 


8t. 24 and 29. Vic., C. 67 (Indian Conncils 
Act, 1861)—concluded. 

such a duty oc tax, which will be payable out of 
the current public revenue for purposes that 
make for the peace and good government of 
tbe Presidency or Province. Magob 0. BELL 

V. The Municipal Commissioners fob 
THE City of Madras, 12 M.L.J. 208 = 29 M. 
457. 

(7) —S. 24—See No. 6, supra, 

(8) —8. 40— Sec No. 6, supra, 

(9) —S. 43—See No. 6, supra, 

St. 24 and 29, Vic., C. 104 (The Indian High 
Court Act, 1861). 

See High Court, Jurisdiction op. 

See Superintendence op High Court. 

(1) —See ACT XVIII OF 1879, s. 36,21 A. 
181 = A. W. N. 1899. 15. 

(2) —See Bur. ACT XXI OP 1863, 6 B. L. 
R. App. 15. 

(3) -See Injunction—SPECIAL Cases, 13 
C. W. N. 346=36 C. 233=1 Ind. Cas. 927. 

(4) —See Legal Practitioners, VAkil, 
1 M. 24. P. B. 

(5) —S 7.— Power of the Lieutenant-Gover- 
twr, N- W. P.—.ipjMiintinent of .Acting Puisne 
Judge of High Courl — Tiine res/riefion.-The 
Lieutenant-Governor, N. W. P., has power 
under the High Court Act to appoint a Puisne 
Judge for au acting vacancy in tbe High Court; 
and as no time-limit is mentioned in tbe Aot, 
it is left to bis discretion, and it is not compe¬ 
tent to a Court of law to invent a restriction 
not contemplated by tbe Legislature. RAO BAL- 

WANT Singh v. Ranikishobi. 2 C. W. N. 
273, P.C.=20 A. 267 = 29 I. A. 94=7 Sar. 279. 

(6) -Ss. 7 and 16—See High Court Jud¬ 
ges, 16 A. 136. P. B=A. W. N. 1894, 39. 

(7) —S.?. 7. M—LclU'rsPatent, s- 2—Vacatuni 
in office of Judgc-Crowi -not filling up vacawy 
— Powers of High Court-not s?t^e)ided.—What¬ 
ever may be tbe true interpretation of s. 7 of 
the Charter Act with regard to the duty of tbe 
Crown to make provision for a vacancy in tbe 
office of a Judge, it is certain that while, by 
s. 2 of tbe Letters Patent, the High Court is 
constituted to be a Court of six Judges, no 
omission on the part of the Crown to fill up a 
vacancy under s. 7 of the Aot amongst the 
puisne Judges can operate to discharge or to 
suspend the jurisdiction and functions of the 
Chief Justice and subsisting Judges of toe 
Court. LAL SINGH v. GHANSHAM SlNOH, A. 

W. N. 1897, 179, F.B. 

(8) —S. ^—Decree of High Court-Applicatien 
of hoelve years' limitation—Act XIV of 1869,5-19 
—High Court —.4 malgamation, of Suffi’eme and 
Sudder Courts. —A decree of the High Co»^ 
being one made by a Court established by 
Royal Charter, falls under s. 19 of Aot XIV of 
1859, and the limitation presotibed in that 
section, i.e-, of 12 years, is the limitation apph" 
cabVe to a decree passed by the High Court on 
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rBfe.»aDd29, Viet., C. 104 (The Indian High 

Court Apt, 1861)'-con(«nued. 

its appellate side. If s. 19 of the Aot be cegard- 
odas a provieion applicable on the let July 1862 
to the Supreme Court, it became od that day 
applicable to the High Court by reason of its 
establishment. The High Court is. in fact, one 
amalgamated Court possessing and exercising 
^'all jurisdiction and every power and authority 
whatsoever in any manner vested in any of the 
abolished Courts." (S. 9, High Courts Aot). It 
is erroneous to assume that the High Court has 
got two parts, of which one represents the late 
Supreme Court and exercises its powers, the 
other representing the late Sadder Court with 
the jurisdiction and authority of that Court. 
Whenever therefore, any power vested in the 
late Supreme Court can be usefully brought to 
the aid of the High Court acting in its appellate 
jurisdiction, it would be the duty of that Court 
to exercise sneh power. KiSHEN KlNKBR 
OHOBE v. BURODA KANT ROY, 8 W.R. 470. 
[lievemed, lOB.L.R. 101, P.C.; F., 5 B.H.C. 
214; D., 12 W.R. li.] 

(9) —8. 9—Sec Cession of British Terri¬ 
tory, 1 B. 367, P.C=3 I.A. 102 = 1A.C. 322. 

(10) --S. 9—Sec Legislature, powers 
OP, 3 C. 63 = 1 C.L.R. 161, P.B. 

(11) —Ss. 9,13 and 14—See ACTXX OF 1847, 
as. 6, 14, 2 0.L.J. 511 = 10 O.W N 134= 33 C. 
671 oji appeal from ^ C W.N. 591 = 1 C.L.J. 
278. 

(12) —S. 11— Letters Patent, 1866, arts. 11, 
Xd—Jurisdiclioiv—Power of Judge of High Court 
to appoint special bailiff■-~k Judge of the High 
Court in the exercise of hie ordinary original 
civil jurisdiction directed a warrant to issue 
against the person of a judgmeot-debior and 
appointed a special bailiff to execute the warrant 
against the judgment-debtor wherever be 
might be found in the Presidency of Madras. 
Held that the order was made without jurisdic¬ 
tion. Held also, that the order could not be 
in the exorcise of the extraordinary original 
civil juriediotion conferred by s. 13 of the 
Letters Patent of 1B65. RAJAH OF Ra&INAD 
V. SBETHABAM Chbtty, 26 H. 120. (7 M. 56. 

B>) 

(18)—B. 12—See JURISDICTION—SUITS FOR 
Land, 21W R. 204. 

(14)—B. 18—See No. 11, supra. 

(16)—Ss. 18. 14. Right of Chief Justice to 
appoint Judges for the hearing of cases.—~1% does 
not follow, from the facts that no rules have 
been made under e. 18, Obarter Aot, assigning 
to any Judges or to any Division Benoh, appli¬ 
cations made in connection with the Presidency 
8. 0. Court, that such an application can only 
be heard by the Chief Jnetioe and all the Judges 
otjbe High Court sitting together. Whenever 
an application under s. 622, Oiv. Pro. Code, 
1882, against an order by the Pceey. 8. 0. 
Qonrtt, is made to the Cbuef Justice, he, by 
'vlitoe of the powers eonfemd on him, under 
a. 14, Charter Aot, does then and there appoint 


St. 24 and 29, Yiot., C. 104 (The Indian High 
Court Act, 1661 )—coniinued. 

himself and the other Judge who may be sitting 
with him. to bo the Beach to heat such appli¬ 
cation. Haladhar Malli V. Choytonna 
Maiti, 30 C. 588 = 7 C.W.N. 547. (29 C. 498, 

D.) 

(16) —Ss. 13 and 14—See LETTERS PATENT, 
High court. 1865.N.W.P. ss. lO and 27. A. 
W.N. 1887, 199. 

(17) — Ss. 13 aiul 40— Privg Council—Lenoe 
to appeal—Interlocutor!/ order — Qiteslion of 
jurisdiction.—1 j9avo to appeal to the Privy 
Council can be given where the order appealed 
from transferring a case from one Court to 
another is interlocutory, and raises a question 
of jurisdiction, MUNICIPAL OFF’ICER, ADEN 
V. ABDUL KAREBM, 6 Bom. L.R. 85 = 28 B. 
292. 

(IB)— 8. 14— See Nos. 11, 15, 16, su/na. 

(19) —S. 15—Superintendence of High Court. 
—The powers conferred by the 15th section of 
24 & 25, Viet , 0 . 104, ought not to be exer¬ 
cised in such a way as to indirectly do what 
the law forbids to be done directly. Where 
the lower appellate Court baviag jurisdiction 
has only erred in the exercise of it, and no 
appeal is allowed by law, the High Court is not 
at liberty to exercise its superintending power 
under the Charter Act, KARIM 8HEIKH v, 
MUKHADA 800NDERY DASSBE, 15 B.L.R. 
111 = 23 W.R. 268. [iJ., 1 C. 180 = 24 W.R. 
440.] 

(20) —S- 15—High Court's powers of superin- 
toulence. —The uniform practice of the High 
Court has not been to interfere, in exercise of 
thepowers of superiDteadence under s. 15, Char¬ 
ter Act, except in cases in which the lower 
Court was not competent to deal with the sub¬ 
ject-matter or had improperly declined juris¬ 
diction. It is no ground for the High Court to 
interfere with the order of any of the Courts 
inferior to it by way of motion that that Court 
has put an erroneous interpretation upon a 
provision of law. In the matter of the petition 
o/KASlNATH ROY OHOWDHRY, 7 B. L. R. 
146, Note. (71., 7 B.L.R. 144, 18 W.R. 289, 
511, 1 A. 101 F.B.) 

(21) 8. 15— Su/)erintend(ncc of High Court 

—The High Court will not interfere, where a 
special appeal is forbidden and where no ques¬ 
tion of jUrisdiotion is involved, hi the matter 
of the petition of LUKHY KANT BOSS, 1 C. 
180. (1 A. 101, 71.) f«., 9 B. 432. 9 C.W.N. 

1046 = 2 C.L.J. 241, 33 C. 68.] 

(22) —S. 15. powers of superintendence of 
High Court wider, when to be exercised— 
Solicitor's lien for cosfa.—The power of superin¬ 
tendence vested in the High Court by s. 15 of 
the Charter Act is not to be exetois^ in cases 
where there is no danger of any snob failure of 
justice as would render it oecessary for that 
Court to interfere under such power. Bo, where 
a solicitor olaiming a lien, for his ooste. on 
certain dooumente, objected to produce them 
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St 24 aod 29. Yict., C. 104 (The Indian High 
Court Act, 1861)— continued. 

oo summons of Coutc, but the objection was 
nverruied, tbe High Court refused to interfere 
under tbe Charter Act. SWINHOE AND CHUN- 
DER V. HERA LAL SiRKAR. 2 C.V.N. 727, 

(23) —S. 15, superuttciuhiig inm'ers nf’IIigh 

Court inider, pf—Pwoer to anupcl sub- 

tiidoiair Cniiit t« net up in accoidance uitK 
Imc. —Where, while there bad been no negli¬ 
gence on the side of the patties to a proceeding 
before a Coutt subordinate to tbe High Court, 
tbe subordinate Court has clearly failed to do its 
duty, held that, in dealing with and disposing 
of tbe matter under the power of general 
superintendence vested in the High Court by 
8. 15 of tbe Sts. 24 and 25 Vic., cap. 104, 
it is competent to tbe High Court to direct 
such subordinate Court to do its duty and to 
complete, as required by law, those aots of 
procedure which tbe legislature requires it to 
do, and not neglect to do, nor delegate them to 
the parties before it. ABDUIiLAH v. SALARU, 
18 A. 4 = A.W N. 1895, 124. (9 A. 104, It.) 

(24) —S. 15— C'ir. J’ro. Code, s. llujk 
Court—Power of siipcrinlendcnce —/fcri.viou.— 
.Per F.drjc. C J-. and Oldjkld and Brodhurst, JJ. 
—Under s. 15 of the Charter Act, it is competent 
to tbe High Court, in tbe exercise of its power 
of superintendence, to direct a subordinate 
Court to do its duty or to abstain from taking 
action in matters of which it has no cognizance; 
but tbe High Court is not competent, in tbe 
exercise of this authority, to interfere with and 
set right tbe orders of a subordinate Court on 
the ground that the order of tbe subordinate 
Court has proceeded on an error of law or an 
error of fact. The power of tho High Court is 
not limited to cases in which the Subordinate 
Judge declines to bear or determine a suit or 
application within his jurisdiction. Per Strniijht 
and Tip rcll, JJ —The word “ superintendence” 
used in s. 15, Charter Act. contemplated and 
now includes powersof a judicial or ({unsi-judi¬ 
cial character,apart from tboso conferred on the 
Court by s. 622 of the Civ. Pro. Code. At the 
same time, the last-mentioned provision may 
properly be accepted as indicating the extent 
to which tbe Court should ordinarily interfere 
with the findings of such subordinate tribunals 
as are invested with exclusive jurisdiction to 
try and determine all questions of law and fact 
arising in suits within their exclusive cogoiz- 
ance. and in which their decisions are declared 
by law to be final. MUHAMMAD SULBMAN 
KHAN V. Fatima, 9 A. 104, F. B. = A. W. N. 
1866, 306. (1 A. 101. 3 I. A. 330, 1 A. 296 R .; 
8 A. in, E.vpl) [F., 9 A. 486; R., 18 A. 4 = 
15 A.W.N. 124. 30 C. 155, 31 A. 59=A.W.N. 
1908, 272 = 6 A.L.J. 52-] 

(26)—S. \b~High Court—Powers of super¬ 
intendence—Act X of 1859, s. 77.—Under the 
powers of superintendence given to tbe High 
Court, by the Charier Act, that Coutt is corn- 
potent to direct Courts subordinate to it to do 
their duty and to see that they do not avoid to 
try and determine cases simply because a party 


St. 24 and 25, Yict., C. 104 (The Indian High 
Court Act. 1861)—continued, 

to tbe suit has not done that which he was net 
imperatively required to do, and which is 
irrelevant to tbe real question which tbe Court 
had to decide. In a suit for arrears of rent, an 
intervenor was added as a party under s. 77. 
Act X of 1859, but the Collector in appeal re¬ 
fused to notice the intervenor's claim, because 
the latter had not produced her title-deed. Held 
that the refusal to try the intervenor’s claim 
was a denial of jurisdiction on the Collector’s 
part and that tbe High Court was competentto 
interfere under s. 15 of the Charter Aot, and to 
send back the case to the Collector for trial of 
the intervenor’s claim. In the matter of the 
2 )etition o/ 8RIMATI NASSIRejAN. 7B.L.B. 
144 = 15 W.R. 418 [i?., 1 A. 101, F.B.] 

{26)—I[i(fh Court's powers of superintetideuce 
Act VIII of 1879. s. SIB-Revieio of Judgvumt 
—Whether a Subordinate Judge rejected an 
application for review of judgment, oo the 
ground that he had no tight to interfere, as 
the judgment sought to be reviewed was that 
of bis predecessor, held that tbe High Court, 
under the general powers of superintendence 
vested in it by s. 15 of the Letters Patent, 
is competent to point out to the subordinate 
Court its error and to direct it to reoonaidcf 
the application presented to it, and to dis¬ 
pose of it according to law. In re MATHBA 
PRASHAD, I.a. 296. [ii.. 9 A. 104, F.B.-A. 
W.N. 1886, 309.] 

(27) —S. 15—Powers of revision of Hiolt 
Court. —Tho very wide powers of superinten^ 
ence over theproceedingsof subordinate Courw 
conferred on the 1 ligh Coutt by s. 15 of tbe High 
Courts Act, extend to cases like the above and 
enable tbe High Court to correct an abuse of 
powers by a subordinate Court, In ve SID- 
DBSHWAR BOBAL, 4 C.W.H. 36. 

( 28 ) — S. 15—Application for review-Ju’-^‘ 
diction. —In deciding an application under 6. l 
of tbe Charter Act, the Court has notbiog w 
do with tbe question whether tbe decision 
right in point of law or not. It is only whena 
Judge declines jurisdiction or aots beyond oi 
jurisdiction, that tbe parties aggrieved can 
move the High Court under a. 15 of the 

Act. RAM lall Singh v. janki Mahatoon, 
4 C.L.R. 14. 

( 29 ) -S. 15—Application under s. 15 of 0^ 

High Court's Act - Delay.—k party who prap 
lor the interference of the High Court un 
3 . 15 of the High Court’s Act, should do w 
without delay. BUGGOBUTTY KOWAB v, 

MONEY, 2 C.L.R. 545. 

(30) S. 15—Poiver of High 

lion proceedings.—A Deputy Collector . 

to make an order for restitution of an am 
levied in excess of what was due under a 
directing the applicant to institute a sep 
civil suit to enforce his claim. There bei g 
appeal, the High Court, in the 
general powers of superintendence, mte 
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fUkatd. 2land23. yiot.. C. 104 (Thelodiaa 

High Court Act. 1861)^ontintMd. 

and directed the Deputy Colleotor to give restitu¬ 
tion himself, he h%vtag power by law to do so. 
In Die matter of Die fietit'ion of GOBIND KOO- 
mabOhowdhry, B L.R. aop.Vot. 714,7 W.R. 
520. [F: 15 W.R. 170, 246; R., 13 W.R. 

406, 14 W.R. 212, 1 A. 101,18 A.4=A.W.N. 
1895, 124, 30 G. 155 ; Ex2)L, 10 W.R, 341, 
14 W.R. 9; D., 9 W.R. 372, 9 W.R. 440, 13 W. 

R. 121.] 

(31) —S. 15— Order under s. \^~A}ypeal to 

Privy Council, — Orders made by the High 
Court under s. 15 of the High Courts Act are 
eabjaot to an appeal to the Privy Council, 
HURDEO NARAIN 8AHUV. GRIDHARISlNOH, 
13B.L.R. 103 = 21 W.R. 263. [Dm.. 30 C. 

679.} 

(32) —S. 15—Order of rcninnd— Judijment — 
Ciu. Pro. Code (Acl XIV of 1882). s. 694— 
—Second appeal—Ground.— judgment of a 
Judge of the High Court sitting singly and 
remanding a case alter dealing with the whole 
case and setting aside the judgment and the 
decree of the lower Court is a judgment with¬ 
in the moaning ot s. 15 of the Charter Act. A 
question as to the weight which the lower ap¬ 
pellate Court should have given to certain 
documents, or that the lower appellate Court 
mieunderstood the result of the first Court’s local 
investigation, is no ground of second appeal. 
Bai Bbnode behari bore V. RAI PASUPA- 
THt Nath Bore, 13 C.W.N. 109»4 Ind. Cas. 
529. 

(33) —S. Order panned without jurisdiction 
—Claim tvervalued for purpose of fjiviny juris- 
diction. —The plaintiff brought a suit in the 
Court of the Subordinate Judge of Dacca, under 
8 , 16, Act XIV of 1859. The defendant plead¬ 
ed that the Judge had no jurisdiction inas¬ 
much as, if the suit had been properly valued, 
it was one cognizable by the Muosif. The 
Judge found that the value of the property did 
Dot exceed Ra. 500, and that the plaintiff bad 
over-estimated the value of the olaim in order 
to exceed the jurisdiction; but instead of 
xetnrniag the plaint, be proceeded to try the 
case on its merite, and dismissed the suit. On 
an application on behalf of the plaintiff to set 
aside the judgment as passed without jurisdic¬ 
tion the High Court relused to interfere under 
8 . 16 of 24 4 25, Viot.. o. 104. In re J. P. WISE, 
10 B.L.R. App. 20. 

(34) — High Courts Act (24 and 25, Viet., 
e. 104), s. 16— Proof of circumstances entitling 
party to relief — Suit against deceased persons— 
Notice of executum given to representation of 
deceased defendant—Objection not taken—Sale 
propert'ien—Application to set aside safe. —In af- 
foraing relief to parties applying to the High 
Oonitunder e. 16 of the High Courts Act, it most 
be made quite clear that the party applying 
lor it has not contribated by his own oondnot to 
bis being placed in the position he finds himself 
in. A salt to recover poesession of oertain lands 
'appirtalning to an indigo oonoem with wasilat 

0. IX—71 


Statute. 24 and 2S. Viot., C. 104 (The ludUa 
High Court Act, 1861)—continued. 

WAS instituted against one D as manager on 
behalf of G.M. and Co., the proprietors of the 
concern. At the date of tbe institution of the 
suit DO member of G.M. &Co., was alive. The 
suit appears to have been defended but tbe 
plaintiff obtained a decree for tbe recovery of 
tbe land and for wasilat- In execution, the 
decree-holder was put into possession of the 
land- Subsequently, the concern was sold to A 
by the executors of tbe last surviving mem¬ 
ber of G.M. and Co., the conveyance stipulating 
that A should take over the dmia pnna of the 
concern. Thereupon, on the application of the 
decree-holder, under s. 210 of Act VIII of 
1659, to execute the decree in respect of tbe 
wasilat agaiost A as the representative of G M. 
and Co., a notice was issued under s. 216 of tbe 
Code calling on A to show cause why the decree 
should not be executed against him. Under tbe 
advise which he received that such application 
was groundless, be did not appear and show 
cause, and therefore, in bis absence,tbe wasilat 
were inquired into and assessed. Later on 
tbe decree-holder applied again to execute tbe 
decree notice again issued, again A did not 
appear whether in consequence of the notice 
not having reached him or in consequence of 
advice received by him. A putni taluk M be¬ 
longing to A was attached and afterwards sold 
without objection. Tbe decree-holder became 
the purchaser and after confirmation of tbe sale, 
be was put in possession. Then A applied to 
the execution Court to have the sale set aside, 
and on its refusal, to do so. be applied to the 
High Court under s. 15 of the High Courts' Act 
for the same relief. Held that the petitioner was 
not entitled to have the relief asked (or. Tbe 
acts of tbe Court complained of, when done 
after notice to tbe p>rty affected thereby, could 
not be regarded as nullities, so as to enable tbe 
petitioner to take the position that he was absol¬ 
ved from tbe necessity of taking notice and 
cannot entitle him to apply (or setting aside 
the sale. As the decree-holder him-elf, having 
been the purchaser, could not successfully con¬ 
tend that a suit to set aside tbe sale would not 
lie, the petitioner was not entitled to have tbe 
sale set aside. In Die matter of the fctitum of 
SAMUEL Cochrane, 14 B L. R. 330 = 23 W.R. 
310. (/e.. 21 B. 424, F.B.] 

(35) — S. 15 — Crim. Pro. Code, ns. 145, 
435, 439— Order of Magistrate- in case of a 
disimte relating to imnu>v-able properly—High 
Court's Pirtrers of revision.- Held that the 
High Court cannot exercise rovisional powers 
in respect of proceedings nnder ch. XII of 
the Code of Criminal Procedure unless in a 
case where the Magistrate ban acted without 
jurisdiction. In the matter of the pefilirm of 
NaTHU MaL, A.W.H. 1002, 74. (2^* C. 625, F.) 

(36) —8. 16— See BEN. ACT VIII OF 1885, 
88.16, 16, 14 C.W.N. 788 = 12 C.L.J. 1-6 Ind. 
Cae. 193. 

(37) —8. l5-8ee MAD. ACT XXIV OF 1839. 
«. 4,9M.L.J. 328. 
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Statute 21 and 25. Viet.. C. 104 (The Indian 
High Coart Act, 1B61)— concluded. 

(39) _S. 15—APPEAL TO PRIVY COUN- 

OIL—Cases ■where appeals lie or not, 

21 W.R. 263. 

(39i—S. 15—Se? Civ. Pro. Code, 1908, ss. 
109, 115, 9lDd. Ca*. 183=13 C.L.J. 90. 

(40) —S. 15—ScrCiv. Pro,Code, 1908. 0. 
XXI. rr, 36.100, 2 B.L.R. A.C. 310 = 11 W.R. 
191. 

(41) —S. 15—See Civ. Pro. Code, 1908, O. 
XXI. r. 63. 8. 115, 5 C. 878 F.B. 

(42) —S. 15—Power of High Court to inter¬ 
fere with order of Subordinate Courts passed 
without jurisdiction—Sec COMMISSION, 3 M. 

L. T. 246 = 31 M, 60. 

(43) —3. 15—Whether 8. 15 empowers High 
Court to interfere where District Judge 
initiates Criminal Proceedings under s. 476. 
Ctim. Pro. Code—Conditions under which 
tevisional jurisdiction should be exercised bj 
High Court—See Crim.'PRO. Code, 1898, 
s. 476. 35 C. 999. 

(44) —3.15—See Execution of Decree- 
Transfer OF DECREE FOR EXECUTION- 
EXECUTION OUT OP Court’s Jurisdiction, 
9 C. 295, P.C. = 12C.L,R. 361=9 I.A. 174. 

(45) —S. 15—See INTERLOCUTORY ORDER, 
15 C.W.N. 682= lOInd. Cas. 308. 

(46) —3. 15—High Court’s power to revise 
interlocutory orders—See INTERLOCUTORY 
Order. 9 M.L.T. 273 = 21 M.L.J, 484=9 Ind. 
Cas. G72. 

(47) —S. 15—Sec land ACQUISITION, 15 
B.L.R. 197. 

(48) —S. 15—The power of transfer contained 
in—is dependent upon the exercise of appellate 
jurisdiction—See LETTERS PATENT. HIGH 
Court. 1865—Bombay, cl. 13. 3 C.L.J. 5= 
3 A.L.J. 53 = 10 C.W.N 185=8 Bom. L,R. 4 
= 1 M.L.T. 1 = 16 M.L J. 73. P.C. = 30B. 246. 

(49) —8. 15—Sec LIEN, 15 W.R. 246. 

(50) —s. 15—Sec Limitation act, 1908. 
8. 12, 12 B. 617, 

(51) —S. 15 — See PRESIDENCY SMALL 
Cause Courts Act, 1882, ss. 6. 18 ols. (a), 
(c), 33, 18 M. 236. P.B. = 5M.L.J. 114. 

(52) —8. 15—See RECORDER OF MOULMEIN, 
6 B.L.R. 180=14 W.R. 257. 

(53) —See Review-Review when lies, 
5 B.L.R. App. 29. 

(54) —8- 16—See APPEAL—MISCELLANE¬ 
OUS. 3 C. 708 = 2 C.L.R. 278. 

(55) —8. 16—Sec No. 6, supra. 

(56|—S. 17—No. 7. sitpra. 

(67)—B. 40—See No. 17, supra. 

Statute 25 and 26, Viet.. C. 63. 

S, 3 —See ST. 17AND 18. VlCT., C. 104, 21 

M. 395. 


Statute 25 and 26, Viet., C. 89 (Joint Stoek 
Companies Act, 1862). 

See Company—Winding UP OF Company, 
1 Ind. Jur. N.S. 335. 

8.4—Sec Company—Formation and Bb. 

GISTRATION, 1 B. 550. 

St. 27 and 27 Viet. C. 26. 

See Jurisdiction—ADMIRALTY and vice. 

ADMIRALTY JURISDICTION, 10 B.H C. llOt 

Statute 26 and 27, Viet., C. 57 (Regimental 
Debts' Act, 1863). 

(1)—S.s. 3, 4, 5. 6, 7, 8. 10 12, 23, and 35— 
Royal TlvjnaJif, cl. 17 —Couimittee of adjust¬ 
ment — JWG’ce—“ Posou’’—Bona fide.—The 
chairman of an adjustment committee,appoint* 
ed under the provisions of 26 and 27, Viot., o. 57 
(Regimental Debts’ Act of 1663), in a letter to 
the Bank, enclosing the order by which the 
committee bad been appointed, informed it that 
be had given over to the widow of a deceased 
officer the whole of the estate of her husband 
by direction of the Military Beoretary to 
Government, and requested the Bank to eon* 
form to herinetruotione concerning theamount 
of deposit receipts then in the Bank to the 
cedit of the deceased officer. The widow bad 
taken out no letters of administration to the 
estate of her husband, not had she a preferen* 
tial claim or any preferential charge against it, 
but she paid all the preferential charges. On 
receipt of the letter the Bank paid over all the 
moneys of the deceased officer in their hands 
to hie widow. The first plaintiff (the grand¬ 
daughter of the deceased officer), who bad taken 
out letters of administration to hie estate on 
6th June. 1873. and her husband, the second 
plaintiff, sued to recover two-thirds of the 
moneys 80 paid by the Bank to the widow with 
interest. Held that, on payment by the widow 
of the preferential charges, the whole of the pro* 
perty remaining in the hands of the committee 
was “surplus” within the meaning of s. 5 
of the Regimental Debts’ Aot of 1863, and 
that assuming the Agra Bank at Bombay to be 
“within the command,” within the meaning 
of 8. 7. the moneys of the deceased officer 
in the hands of the Bank, as being part of such 
“ surplus”, should have been dealt with by the 
committee in accordance with the provisions of 
s. 10 of the Regimental Debts’ Aot, 1863, 
and cl. 17 of the Royal Warrant, and should 
have been remitted to the Military Secretary to 
Government. Held, also, that the iKlitary 
Secretary to Government was incompetent^ to 
pay or order the payment of such “ surplus’ to 
any person, save in conformity with the provi* 
sions of s. 12 of the Regimental Debts’ Act of 
1863. Held, also, that under s. 8 of the 
mental Debts’ Aot of 1863 it was not the duty 
of the widow, for the purpose of ousting the 
jurisdiction of the committee of adjustment, o 
pay the preferential charges before the com* 
mittee had taken any steps under 8. 7. 8* 
properly construed required that, 
of the preferential charges, the committee of aa- 
justment must be regarded as fuMix opewt 
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Statute 26 and 27 Viet., C. 51 (ReglmeDtal 

Debts’ Act, 1863)—concluded. 

for the purpose of reoortiog, and should 
_-vg over whatever property they have, which 
“ under the denomination of ‘•surplus’’ in 
accord^®®® with the terms of s. 10. Held, also, 
that a ®'*ffi<5ient notice was given by the chair- 
man’fl ^®“®' *be Bank that the committee 
were offido. and that the period had 

arrived wb«n the civil law stepped in to regulate 
the ease. Whether the Bank could be 

held to be a “ person ” within the meaning of 
fl. 22 of the Rogimental Debts’ Act of lb63; sup¬ 
posing that the Bank was a person within the 
meaning of b. 22 Regimental Debts’ Act, 1863 
the Bank would not even then be protected by 
that Bection. the payment by them not having 
been made *n a ** representative ” as defined m 
the Act. tJelfl. also, that s. 35 of the Regi¬ 
mental Debts’ Act could not save the Bank, 
the pavment not having been made in 
“ pnrsnance ” of the A^t, and the carelessness 
nf the Bank in paying the money having been 
puch as to amount to positive negligence, and 
debar them from pleadinethat they acted under 
the hona fulr, belief that the pavment was made 
in nursnancp nf the Act. E. 8ARSTEDT v. 
THE AGRA BANK. LIMITED, 12 B.H.C. 267. 

Statute 28 and 28. Viet.. C. 15 (The Indian 
High Courts Act. 1665). 

(1)—See Habeas Corpus, 6 B.L.R. 392. 

f2i—Sw High COURT. .Jurisdiction of— 
BOMBAY. 5 Bom. L.R. 869. 

(3) —B. 3. interpretation of. by reference to 
repealed St. 24. and 25. Viet-, o. 105, s. 18— 
Ree High Court. Jurisdiction of— 
CadCUTTA, 12 n.W.N. 657 »35 C. 701=7 C. 
L.J. 663. 

(4) —8. 12—Sep Jurisdiction—Suits for 
Land. 6 B.L.R. 686. 

Statute 30 and 31, Viet.. C. 13 (Mutiny Act). 

(11— 8b. 2, 99—See SMALL CAUSE COURT. 
MOFussiL. Jurisdiction of — General, 
2 B.L.R.8.N. 7 = 10 W.R. 386. 

(2)—S. 99—SumII C/litse Court’^Jurisdic- 
fion. —The 99th aeotinn of the Mutiny Act 
exempts all Military officers in all places from 
the jurisdiction of the Civil Courts in respect 
of their riersnnal actions. HOSSEIN v. DICKEN¬ 
SON, 2 B.L.R.8.N. 3 = 9 W.R. 112. 

(8)—8. 99—See No. 1, supra, 

Btatute 82 and 33, Vlct., C. 29. 

See St. 22 AND 23. Viet., C. 41, 26 M. 268 = 
13 M.L.J. 463. 

Statute 39 and 40 Viot-, 0.46 (Slave Trade 
Aet. 1876). 

See Consular Court, s B. 53. 


Statute 42 and 48, Viot., C. 33 (Army 
Diacipllne Act). 

(1)—S'?. 141, 144— Jurisdiction.'—K person 
subject to the Army Discipline Act, 1879. can 
be sued only in the Court within whose local 
jurisdiction he is residiog. FOY v. Macturk. 

A.W.N. 1881, 79. 

(21—S. Decree ar/ninst person subject to 
miliUiri/ lain. —Where a decree was passed 
against an officer of the Native Indian Army, 
the Court directed, under s. 144. 42 and 43, 
Viet., c. 3.3. that the amount of the decree 
should be paid out of the pay of the defendant 
not exceeding one half of such pay. R. H. 
Ramsay v. a.W.L. Anderson, 7 C. L. R. 336, 

(3)—S. 144 —See No. 1, supra. 

Statute 44 and 45. Viet., C. 58 (The Array 
Act, 1881). 

(T)—S. 136—Pay of militarvofficera—Afctach- 
abilitv.—St-eCiV. Pro. Code, 1903, s. 60, 
O. XXI, r. 2, 8 A.L.J. 487. 

(21—Ss. 136. 151 — See. ATTACHMENT— 
Subjects of Attachment, 25 M. 402. 

(3) —Ss. 136 and 151 (3)— See ATTACHMENT 

—Subjects of Attachment, 143 p.l a. 

1902. 

(4) — 8, 144— Sub’Cofuhictor of Ordiia>u:e— 
Ciu. Pro. C<)<h\ s. 468 —Tbe Sub-conductor of 
Ordnance on the establishment of the Indian 
Military Forces is a soldier within tbe moaning 
of s. 144 of the Army Act. 1881. A summons 
sent to him through tbe Commissary-General 
ought to be served on him (s. 468. Civ. Pro. 
Code), though tbe soldier is entitled to protec¬ 
tion undoc 8. 144 of the Army Act and is not 
compelled to anpcar in Court in person, 
ABRAHAM V. HOLMES, 11 M. 475. 

(5) “'8'144—Aasifltant Surgeons in tbe In¬ 
dian Subordinate Medical Denartment—War¬ 
rant officcrs-Soldier’s pay—Liabilitv for at¬ 
tachment - See. Attachment—Subjects of 
attachment, 14 O.C. 82, 

I (6)—S. 144, exemption under—Attachment 

of Military AasiBtant Surgeon’s pay —See CiV. 
PRO. CODE. 1908. a. 60 (U (») and O. XXI, 

r. 48(3). lOP.R. 1910 = 23 P.W.R. 1910 = 5 
Ind.Cas. 802 = 65 P.L.R. 1910. 

(7) S. 144, proviso — Jurisdicl'uoi — Suit 
against snldicr^Kxccu(u>n.-—T!')ie proviso to 

s. 144 of the Army Act.1891. makes it clear that 
a suit will lie against a soldier in Her Majesty's 
service up to judgment, however small may be 
the amount of the debt. The question, whether 
the defendant is a soldier or not, will only 
arise when the plaintifi seeks to exeouto the 
decree he may obtain ; and as his position may 
then be difierent from what it is at the time 
of the suit, it would be prematnro to diacuss it 
at the time of the suit. KISANDAS BUDHMAL 

V. P. Halpin, 10 B. 218. 

(8) —Ss. 144. 151— See SMALL CAUSE 
COURT, MOPUSSIL. JORISOICTION OP—MIS¬ 
CELLANEOUS, 10 M. 319. 
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Statote 44 and 45, Vict.i C. 58 (The Army 
Act, 1881)— concluded. 

(9) —S. 148—Src Small Cause Coubt, 
MoFOSsiL, Jurisdiction of — general, 
ai P.R. 1887 . 

(10) —Ss. 148, 151—See SMALL CAUSE 

Court, Mofussil, Jurisdiction of— 
GENERAL, Hi i’.fi. 1887, F.B. 

(11) — S. 151 —Persons subjcctto military law 
—Court of Uniall Causes and Court of l{e<iuests 
—Jurisdiction—Constructum.— 'llhe Acoiy Aot 
gives junsQiction lo a Cuurt of Small Causes, 
ID all actions of oebt and personal actions, 
against persons subject to miiicacy law (other 
than soldiers in tbe regular force.^) over which 
such Court wouia ordinarily exetcise jurisdic¬ 
tion, and provides a Court of Requests for 
those cases only where an action of the value 
of Rs. 400 or uooer baa to be brought against 
such persons at a place lying bsyoud the jutis- 
diotiou of any Small Cause Court. The words 
“ within the jurisdiction ” in 8 . 151, cl. 1, re¬ 
fers to "actions” and not to "persons.” 
SHERe ALI v. C. L. Prendergast, is C. 143. 

(12) — 8 . 151—Spc CIV. PRO. Code, 1908, 
fl. ^0. 93 P. R. 19U0. 

(13) —S. 151—6'ce Presidency Small 
Cause courts act, I 8 b 8 ,e. is (ij, 18 c.87'i. 

(14) —S. 151—See Small Cause Court, 
Mofussil, Jurisdiction of—general, 
liU P. R. i890, IP. ±4. 1893, P.B., 48 P. R. 
1893 ; 37 P.L.R. 1901. 

(l 6 )— 8 i 151—Sec Nos. 2, 3, 8 , 10, supra. 

Statute 46 and47, Viet., C.37 (English Patents 
Designs ana Trade Marks Act, I883j. 

8. 103—See Trade Mark, 98 P.L.R. 
1902=56 P. «. 1»U2. 

Statute 46 and 47, Viet., C. 52 (InsolYency). 

ll)—Ss. 7, 27— Exevqdion from attachment of 
i?isy/rcJit’s salary after deducting amount 
payable per mensem to Official Assignee — 
Jijeemplion o)i fuuti7uj of necessaries ,—uku an 
Insolvency Courg, aijtiug uuusr tne provisions 
of tbe luuian Insolvent Aot, directs tbe insol* 
vent to pay a poriiou of his salary per menseni 
to the Othoiai Assignee, the remainder of bis 
salary is lo ue regarueo on the same footing as 
yiecessaries whicn are exempted irom attach¬ 
ment. A Court cannot, iheretore, m execution 
of a decree sgaiost the insolvent, oireot tbe 
attachment or any portion of his salary re¬ 
maining over after payment to tbe Gthoial 
Assignee of tbe amount ordered to be paid. 
Maung Olay v. gdeyappa, 8 lod. Gas. 438. 

Statute 51, Viet,, C. 4. 

8 . 1—See Presidency Small Cause 
Courts act, ibbn, s. 18 (i), 18 O. 372. 

S. 7 —Jurisdiction given to Small Cause 
Courts (Presidency)—S. 18, Aot XV of 1882— 
.S. 7, Army Aot ( 1888 ) (51 Viot,, o 4.)—See 
SMALL Cause Court, presidency towns, 
jurisdiction of—General, la C. 144. 


Statute 51 and 52, Viet., C. 4. 

8. 6—See limitation—General, a. W.. 
N. 1897, 203. 

Statute 32 and S3, Viet., C. 49 (English Arbi-- 
tratiott Act). 

( 1 )— S. 12—Oder in High Court of England^ 
that award be enforced as judgment, whether 
amounts to foreign judgment —An order ob¬ 
tained m the Hign Courg ot England enforoiog- 
an award under s. 12, English Arbitration Act 
(52 and 53, Viot. c. 49), does not operate as a- 
judgment, on which an action can be brought 
as on a foreign judgment. DEEP NaraIN 
Singh v. Dietbbt, 3iC. 274=8 C.W.N. 207. 


Statute 53 and 54, Viet., C. 27 (Coloniai- 
Courta of Admiralty Act, 1890). 

See Jurisdiction—admiralty AND vicb^ 
ADMIBATY jurisdiction, 29 0. 402 = 6 0. 
W.N. 773. 

Statute 55 and 56, Viet,. C. 14 (Indian Coaoclla 
Act, 1892). 


S. 5—See PROBATE AND ADMINISTRA¬ 
TION ACT, i881,8S. 51,52, 8b, 10 Bom. L. R. 
924. 32 B. 634. 


« 

Statute 57 and 58, Viet.. C. 60 (The Merchant 
Shipping Act, 1394). 

(\)—Intention of the Act—Eight to share w 
skip— Without registered bill of sale ,—The ioten- 
tion ot the Acg neing mat "interest arising 
under contract or other equitable interests may 
be enforced by or against owners and mortga¬ 
gees of ships, m respect ol their interest there- 
10 . in the same mauner as in respect ot any 
other personal property,” U is competent to a 
person to establish his alleged tight to bis sbaw 
of a ship and its income, without any registered 
bill of sale. P. M. P. A. alagaPPa CHETTY v. 
N. S. T. V. CHIDAMBARAM CHETTY, I M.L.l. 
407=29 M. 526. {'il M. 395, R-i 

(2)—S. 24 —Vendee of a share in a ship-' 
Absence of bill of saU in his favour—Eight loM 
registered as owner,—h peraon, who is only 
beneficial owner of a ship and in whose favour 
there is no billot sale, is not entitled to be re¬ 
gistered as owner. First defendant, wno 
owned a one-fourth share in a ship, 
nominal sale-deed in favour of his agent, tn 
fourth defendant. Subsequently be sold « 
one fourih share to plaintiff. 
among other things, lor a declaration that 
was entitled to be registered as owner o 
fourth share in the ship. Held, that 
was not entitled to be registered as ■ 

RAMAN CHETTY V. ALAGAPPA CHETTY, 


Xi.T. 407. 

[3) —Ss. 53, 68—Contract between BtiDsh 
bjeot and non-British subject as 

ed ship in Calcutta—Jurisdiction of Sma“ 
use Court—Execution ol Small Cause Co 
SHIP, 2 Ind. Jur. N.S. 261. 

[ 4 ) _a. 58—See SHIP. 1 Ind. Jo'- N. &* 


(5)—B. 55—See No. 8, sfupra. 
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•CtatDte 58, Viet., C. 7. 

8. 4—ATTACHMENT—Subjects op 
ATTACHMENT, 96 M. 402-143 P.L.B. 1902. 
'Statute. CoostPoctioD of. 

■ n)—CodiJiaztion, object of—MeOu>d of inter- 
preiing a statute —Code, construction of, —Tbe 
object of codifioAtioD ot « parMcular braneb of 
law )8 that, on any point specifically dealt with 
by it, snob law should be sought for in tbe codi. 
'fied enactment, and s<>certaiQed by interpreting 
the language used. In ioterprAting a statute, 
the proper course is, in the first iostanoe. to 
-examine tbe language of the statute and to ask 
wfaat is its natural meaning, uninfiuenced by 
any considerations derived from the previous 
state of the law. and not to start with enquiring 
how tbe law previously stood, aod then assum¬ 
ing tbat it was probably intended to leave it 
unaltered, to see if tbe words of the enactment 
will bear an interpretation in conformity with 
this view. NORBNDRA NATH BiRCAR V. 
KaMALBASINI Dasi. 23 C 563 = 23 I.A. 18. 
'P.C.^e H.L.J. 71*6 Bar 867 'ii’. 23C. 739. 
P.B. 24 0. ':25. F.B..24 C. 881 = 1 C.W N. 
642.24 C. 908. P.B., 27 0. 11=3 C-W.N. 
680, 10 Boro. L. R. 1146 ; Observed, 30 0. 155; 
Jl.. 46 P.R. 1909=72 P.L.R. 1909 = 56 P. 
W.R. 1909 = 1 Tod. Cas. 745. 25 0 239. 25 B. 
202, 3 O.C. 325, 28 C. 517=5 C-W.N. 640, 25 

M. 244, 6 Bom. L.R. 131,74 P R. 1906=137 
P.ti R. 1906. 29 A.686 = 4 A.L.J.60.5 = A.W.N. 
1907, 235=6 M.L.J. 197. 34 C. 999 = 11 C W. 

N. 889 = 6 C.L.J. 410, 36 C. 34=11 C.W N. 
983 = 6 C.L.J. 273; D . 26 M. 467.) 

(Q*—Aci or loritten cotilract providing Oint 
so^nefhing shall he done immediately—Object of 
statute to be luul regard /o.—Where a statute or 
a written contract provides tbat a certain thing 
shall be done immediately, you must in con- 
etruing that word, pay regard to tbe object of 
the statute nr tbe contract as the case may be 
and tbe position of the parties and purpose for 
which tbe legislature or the parties intend that 
)t shall be done imrnediately. In re LAND 
ACQUISITION ACT, 7 Bom L.R. 697 = 80 B. 
278. 

{Q\—Essence of Co<2e.—Tbe essence of a Code 
is to be ezhauBlLve on tbe matters in respeot of 
which it declares tbe law, and it is not the pro¬ 
vince of a Judge to disregard or go outside tbe 
letter of tbe ensotmeat according to its true 
ooostruotioD. GOKUL MandAR v. PuDMA- 
■NUND Binob. 20 0. 707 P.C =29 I.A. 196 = 6 
OWN. 826-6 Bom. L.R. 798 = 8 Bar. 323. 
IF . 26 M. 423. 10 Bom. L.R. 1113. 11 Bom. 

L. B. 835. 4 N.L.R. 61; Appr.. 27 M. 531 = 14 

M. L-J. 166-1 Weir419, 29 M 836=1 M.L.T. 
158 = 16 M.L.J. 896. 85 0. 863-12 O.W N. 869 
■-7C.L J.470.18 M.L.J. 89 = 81 M. 277 = 7 Cr. 
L.J. 329 ; It., 27 B 91. 82 C. 494 =9 C.W.N. 872 
-1 C.L.J. 118. 1 8 L.B. 29, 3 B.L R. 87; 
-Cons., 29 A. GOl-A.W.N. 1907.189 = 4 A.L.J. 
546.) 

(4)—Sfnfitfea, Construction of — Mode of 
•construction.—Th9 meaning of an Act is to be 
gathered solely'by reference to tbe Aot itself. 
UUDOOOBOODBN DBT V. BAIIACBUBN MOO- 
KERJBB, 1 Hyde 100. 


Statute, CoDstroctlon of— continued. 

{5)—Scc(ioti in a statute, construction of .—4 
Court is bound to construe a section in aetatute 
according to the plain meanine of tbe language 
used, unless it finds- eit-ber in the section itself 
or in any other part of the s'af-ute. anything 
that will either modify or qualify or alter the 
statutory language, even if the result of such 
construction lead to anomalios. nr be D'cduotiva 
even of absurdity. {Bank of England v. Vng- 
luDio. L.R- App Gas. (189J’), p. 145 ; Sf. John 
Hampstead v. Cotton. 12 Apo- Cas. 6 fl8S6). F.) 
Rajib PandaV LakhanSendh Mhapatba, 
27 C. 11 = 3 C.W.N. 660. (23 C. 563, R.) 

Id)—Canon of cnnstriictinn — No part of 
statute to be rctulercd snjHtrJtturns. —The Canon 
of construction is that a statute ought to be 
construed so tbat, if it can be prevented, no 
clause, section or word shall be * superfluous, 
voider insignificant. BWAMINATHA AIYAR V. 

Vaithianatha Sastrtal. 13 ML.J. 116, 
124. F.B.-28 H. 466. [R.. 17 M.L.J. 300.] 

(7)-S9 26 and 17, Civ. Pro. Code. 1882— 
Cause of acti/tn meaning of—Joinder of plaint¬ 
iffs—S 31 (a).—Ordinarilv. a clause in a statute 
should be construed. «o as to give some meaning 
to every part of it. HARAMONI DaSSI v. HARI 
Churn Chovvdhry, 22 C, 838. 

(81—IKorrZ.s to he inferpreted clear— No atiibi- 
guilfi — Rule of constnicl 'um, —The ordinary rule 
of construction is that, when the words to be 
interpreted are clear, that meaning should be 
attached to them which tbe words in their 
general acceptance bear. Tbe Court should 
conatrue tbe law as its unambignoua words 
indicatein their ordinary meaning—/Vr linyley, 
./, MadHUSUDAN PAGCHf V RAOAH MAHES 
Chandra SiKOH. 3 B.L.R A C 202. 

(91— (le.neralfermsfoUotviiu/ particular ones— 
Rule of constrtiction —General terms following 
particular ones applvonly to such things as are 
cjustlem gpTteris. BAL MOKOOND LALL v. 

juR.iUDHUN Roy, 9 C. 271 = 11 C. L. R. 
466. 

(10) —Always datigernus to 2 mrnphra.se enact¬ 
ment. —It is alwaye dangerous to paraphrase an- 
enactment, and not the less eo. if Iho enact* 
mentis perhaps not altogether bapniiv express* 
ed, DUROA ChOWDHRANI v. J E W A H I R 
Singh Chowdhri, 16 C. 23, P.C. =17 I.A. 
122 = 5 Bar. 560. 

(11) — of etmclmenl to be exnmhted. 
—In construing a particular section of an 
enactment, tbe language of the section must 
be first examined— Per linnerjee, J JAOO- 
DI8HURY DRBIA v KAILARH CHUNDRA 
Lahiry, 24 C. 728, F.B. = 1C. W.N. 874. (28 0. 
563. P.C., H.) 

ill) —Words of Act to be understood in ordi¬ 
nary atul natural meariiiuj — Limit of rule. —It 
is a sound rule of interpeeting statutes that 
words must be understood in their ordinary 
and natural meaning, unless there is clear 
leaann to tbe oontrary. Tbe rule that a word 
used in a statute is to be understood in the same 
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Statute, Constraction of— continued. 


sense throughout, is only a rule ot presumption, 
by no means inflexible, and certainly not of 
such character as to be irrebuttable by other 
rules of interpretation founded upon the 
especial context of statutory words or reasons 
and objects wherefor any special section is 
enacted— I’cr Mahmood, J. BaIJ NATH v. 
SITAL Singh, 13 A. 224 = A.W N. 1891, 68. 
4N.L.R. 78 = 8Cr. L.J. 18.1 

(Vi)—Interpretation o/ .statutes — Words of 
prohibition and icords of direction, distinction, 
between.—Thete is a difference between a case 
where a Court omiis to ao something which by 
statute it is enacted shall be done, and a case 
where a Court does something which by 
statute it is enacted shall not be done. In the 
former case the omission may not amount to 
mote than an irregularity in procedure, whilst 
in the latter case tbe doing of the prohibited 
thing by the Court is nltra vires and illegal and 
consequently without jurisdiction, RaMESHUB 

Singh V. sheodin Singh, 12 A. aio^A.W.M. 
1810, 188, F.B. 28 C. 324«5 C.W.N. 

609; Ap2>l., 18 C. 496.1 

(U)-S. 244, Cii; Pro. Code. 1882—Liberal 
inteipreiation to lamjiiaejc of section — Disposal 
s/<if.—A liberal interpretation ought to 
be given to tbe language of s. 244 (c), Civ. 
Pro. Code. Tbe intention of the Legislature 
appears to be to dispose, in a single litigation, 
of all questions in reference to tbe subject- 
matter of that litigation arising between the 
parties once properly brought before tbe Court. 
GOWRiv. VIGNESBVAR, 17 B. 49. 23 

A. 346, 6C.W.N. 10 = 30 0. 134;/''., 15 C.P, 
L.R. 106, 6 Bom. L.R. 697; It., 28 M. 361 
P.B., 8 Bom. L.R. 858 = 31 B. 33.] 

(15) — Construction of statutes — Practice of 
Court-Hardship. —A practice which is in con¬ 
travention of the law, even if the practice be 
that of a High Court cannot justify a Court io 
construing an Act of the Legislature contrary to 
the plain wording of the Act. Nor can tbe 
Court allow any extraneous considerations, such 
as hardship, to influence it in ennstruing tbe 
Acts where the wording of those Acts ie plain 
and unamoiguous. BalHarAN RaI v. GCBIND 
NATH TewaBI. 12 a. 129, F.B = A.W.N. 1890, 
39. [Zf., 4 N.L.R. 166, 13 C.W.N. 815,] 

(16) — Construction of Acts and sections—Duty 
of Coi(rf6-.—The Court witl put a reasonable con- 
Btruoiiun upon Acts of the Legislature and will 
not allow the strict language of a section to 
prevent such a construction being given —Per 
Garth, C.J., and Morris, J. It is the duty of 
Courts to expound tbe sections according to the 
plain sense of tbe words—i'er Prinsep^ J. 
Gureebullah Sircar v. Morun lal 
Shaha, 7 C. 127=8 C.L.R. 409. [Diss., 9 C. 
711, F.B.] 

fl7)— I>uty of Court in cotisfrm'nj; laic.—Not 
tomakenew law — ExjMund cj:isting The 

duty of a Court is to construe the law as it 
stands and not to make a new, though it may 
be a better law. RAI CHARAN GhOSB v. 
KUMAD MOHON DOTT CHOWDBRY, 25 C. 
£71 = 2 C.W.N. 297. 


(18) — Acl purporling to confer ixarrow and 
limited right — Construction. —It could not be 
contended that an enactment, which purports 
expressly to confer a narrow and limited right, 
of necessity excludes a larger right, if tbe exist¬ 
ence of the larger right is clearly established 
apart from tbe special enactment. But where' 
the ezistcoce of a larger right is not clear bat 
highly doubtful, the express creation of tbe 
narro%ver right tends strongly Co negative tbe 
existence of tbe larger. KINU Ram DAS v^ 
MOZAFPBR HOSAIN SHAHA, l4 C. 809, F.B. 
(14 B.L.R. 165, overruled', 11 M.l.A, 258, Expl, 
and D.; 8 C.402, AjW-) 

(19) — Substnntire 2 »'<*visions and their essoiu 
tial 2 »'o 2 Histtions enacted. —A statute not only 
enacts its substantive provisions but, as a 
necessary result, it also enacts as a I'egal pro¬ 
position everything tSseniial to tbe existence of 
tbe specific enactment. LEMAN v. Damada- 
RAYA. 1 M. 188. (7 M.H.C. 249, F.) 

(20) —Fjiactnient 2 )arlly ultra vires—Divwiiij 
lily of bad 2 )art from good —Good itart valid 
aiui 2n'nduuj, —An enactment partially ultra 
vires, with the bad part separable from the 
good, must be deemed as valid and pending to 
respect of the good portion. THE COLLEC¬ 
TOR OF AHMEDABAD V. SAMALDAS BECH- 
HARDAS, 9 B.U C. 208. 


(21 )—Different statutes in pari materia— Con^ 
struction as one exidanatory S!/sfe»i.-“Whtre 
there are diSetenc statutes m yari materia, 
though made at different time, oc oven expired 
and not referring to each other, they should 
be taken and construed together as one 
system explanatory of each other. COLLEC¬ 
TOR, SEA Customs v. b. chithambabam, 
1 U. 89, F.B. 


(22)—i?csfricfio« of jurisdiction of superiof 
Court .—The genertti ptesumpiion is against 
ooostructing a statute as oui>tiDg or restriotiog 
the jurmdiotion of the superior Courts. The 
intention must be expressed in clear terms; 
not merely uuplieo, but necessarily implied, 
the general tights of the Queen's suojeew 
ate not hastily to be assumed to be interfere 
with and taken away by Act of Farlia- 
ment; Such statutes are to be strictly con¬ 
strued when their language is doubtful- A 
oonstructioQ which would impliedly create » 
new jurisdiction is to be avoided, especially 
where it would have the effect of depriving tn® 
subject of his freehold or of any common law 
right or of creating an arbitrary procedure. 
doubt when a power has been conferred in 
unambiguous language by statute, 
cannot interfere with its exercise and eubstitu 
their own discretion for that of persons 
bodies selected by the Legislature for the pn - 
pose. Not does any presumption ansa ag^na 
the finality of a decision by an authority w 
statutory powers to pronounce in .,,,- 

duty or liability created by the 
BALVANT V. SECRETARY OF STATE, 7 Bon»» 

L.R. 496. 
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flkatate, Conitraction ot—continued. 

(23) — Positive law—Analogy—Extension of 

Uiw—Pantyofreaso7iing.—Po&itivQ law can- 
nob be extended by analogy or parity of reason¬ 
ing. JUMOONA DASSAYA V. BAMASOONDABI 
DASSYA, 1 C. 289, P.C.=31.A. 72=:25 W.R. 
239 = 3 Bar. 602. 11 B. 727.] 

(24) —ProyisioJis of laio clear—Comiictency of 

Court to enter into questions of natural justice, 
—When ihe provisions of law are clear, it is not 
competent to Courts of justice to enter into 
questions of “ natural justice” and, having 
regard to the economy and social conditions of 
the country, the provision that the Government 
should be the sole judge of what is likely to 
prove useful to the public is both expedient and 
reasonable- Ezra v. The SECRETARY OF 
STATE, 30 C. 36 = 7 C.W N. 249. U#/'.. 32 

C. 605, P.O. = 9 C.W.N. 454 = 1 C.L.J. 227=2 
A.L.J. 771 = 7 Bom. L R. 422.] 

{25)—Hindu Wills Act—Full and natural 
vieamtig to be given to 2 n'ovisos—Hule to be 
followed independently of consequences. — In con¬ 
struing an Act of the Government ot India passed 
in the form peculiar to the Hindu Wills Act, 
the sound rule of construction is to give their 
full and natural meaning to the provisos, and 
only to give tSoct to tbe enactments contained 
in tne applied sections and chapters, so far as 
the latter do not contravene the full and 
natural meaning of tbe provisos, although the 
result of such construction might be that some 
of tbe applied sections are rendered nugatory. 
ALANOAMON.IORI DaBEE V. SONAMONI 

Dabee, B C. 637 = 10 C.L.R. 4S9. 

(26)— Provhicial Small Cause Co«i7s Act, 
5.23— "May" not mandatory - Semble. —The 
word *' may ” in s. 23 of tbe Provincial Small 
Cause Courts Act is not mandatory. Fatma 
V. BANDHU LaL, A.W.N. 1889, 4. (A.W.N. 
1888, 193, li.) 

[21)—Interpretation of statutes—' May' and 
*81 mU '—AcfXlV of 1869, .v. 21, construction of. 
—Tbe words ‘ must ’ and ' shall ’ may in some 
oases, be substituted for the word ' may,’ but 
only lor the purpose of giving efieot to tbe in¬ 
tention of the Legislature. In tbe absence of 
the proof of suob intention, the word ‘ may ’ 
•bould be taken as used in its natural, i e., in 
a permissive, and not in an obligatory, sense. 
CR>, 21 0. 682.] In oonstruings, 21 of Act XIV 
of 1859, the words ' nothing in the preceding 
section shall apply to a judgment in force at the 
time of tbe parsing of tbe Act ’ mean that 
nothing in the preceding section should pre- 
judtoialiy affect the right of a creditor under a 
judgment in force at the time of tbe pas'iing 
of the Act: and tbe words “but process of exe- 
OttlioD may be issued, Ac." mean that, notwith¬ 
standing anything in the preceding section, 
execution might issue, either within the time 
limited by the taw in force when tbe Act is 
passed, oe within three years next after the 
passing of the Act, whichever should ffrst 
expire. Dblbi and London Bank v. Ob- 
OBAbd. S G. 47=4 l.A. 137, P.C.=8 Sar. 731, 


Statute, Constroctloo of—conftnued, 

[F., 163 P.L.R. 1901 ; 6B. 26; 2?- 2 E. 

148, P.B.. 5 B. 653, 7 B. 297. 7 B. 469, 90 P.R. 
1904.] 

(28) — Interpretation of statutes—"May mid 
shall."—Thece is no authority for the proposi¬ 
tion that tbe word “may” can, in any connec¬ 
tion, be read as meaning “ shall.” though the 
word “shall,” may, under certain circumstances 
be substituted for the word “may.” Inthe goods 
of PREUCHAND MOONSHEE, 21 C. 832. (3 C. 
47. R,) 

(29) -.lcf VIII of 1869 (.C. C ). s. 29— 
"Months," Hicnuiu^r of the h'oivZ—.U7 V of 1867 
(B. C'.). —According to Act V of 1867 ( 8.C.), 
tbe word “months” mentioned in s. 29, Act 
VIII of 1869 (B.C.), means calendar months, 
and, in tbe absence of anything to tbe con¬ 
trary, they also mean calendar months accord¬ 
ing to tbe English calendar, LUCHMEEBUT 
SINGH BaHADOOR V. Ra.J COOMAREE DABEE. 
23 W.R- 279. (18 W. R. 403, 13 W.R. 183, F.) 
[F, 2 C.L.R. 2G5.] 

{30)—Reg. VIII of 1819, s 8. cL 2—Sale of 
patni taluq—Attestation of service of notice by 
three substantial qjcrsons—Meaning of "substau’ 
tial." —This was a suit for a reversal of the 
sale of a taluq, on tbe ground that the 

notice required by cl. 2, s, 8. Reg, VIII of 1619 
bad not been duly served. On second appeal 
the High Court agreed with tbe lower Courts 
and confirmed tbe sale on tbe ground that, a? 
there were three attesting witnessesof compare 
live respectability to the service of the nctice 
the requirements of the law bad been fulfilled 
On an application for review, it was, however 
held that, though tbe attesting parties were 
sufficient in number and resided in the neigh¬ 
bourhood, yet. with tbe exception of one of them, 
the rest were not wbat could be called substan¬ 
tial persons within the meaning of s. 8 of the 
above Regulation. It was to protect tbe i)ul- 
needar from fraud that tbe above provision has 
been enacted that tbe notice of sale must be 
attested by three substantial persons, by which 
is meant respectable men of moderaie wealth 
against whom, io case of false attestation, tbe 
p-iriy injured may have bis remedy in a suit for 
damages, and unless the attesting parties ans¬ 
wer to the above common meaning to be put 
upon the the words “substantial,” the put- 
needer would be wholly without remedy incase 
of false attestation. GOPAD KiSHOHE SHOOR 
V. MUDUN MOHUN HODDAR, 2 W.R IBB. [It., 
14 B.L.B 394.] 

(3!)—Civ. Pro. Code, 1877, ss. 329. 331— 
Execution—Obslruetwn by stranger. —In con- 
siruing the words “ as the Court shall see fit,” 
in 8. 329, Civ. Pro. Code, regard should be had 
to the oircumetances in respect of which the 
power ie to be exercised. GOVINDA Nair v. 
Kesava, 3 M. 61. 

(32)—Benyal Act VIII of 1869—Act X of 
1869, a, 32 — Constructioti of “ after jiassing of 
the Act. "—The words in Act X of 1859, s- 32. 
limiting suite for arrears of rent due at the 
1 passing of the Act to a period of “ three years 
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Statute, CooBtraction ot— continued, 

after ths^pasemg of tbe Act ” refer to the dite 
wbeo the Act passed, and not to tbe subBegueot 
date fixed for its coming into opcratioo. PEARY 

Mohun Doss v. Mcarthub. Mareh. 6S7. 

(33)— Interpretation not to create —“ Casus 
oinhs}is.”—li is not permissible to create a 
casHs omissus by interpretation save in some 
case of strong necessity. EMPEROR v. RUS- 
TOMJi, 9 Bom. L.R. 363. 

{Sij—Riiles as to construction of statutes— 
Pnrlia)nent^ Powers of — The PftrliameDt 
should bo presumed to koow tbe laws and 
TOguIatioDS of the GoverDor-Oeoeral ID CouDcih 
Though a mistakeo opioioo of tbe Legisla*^ 
ture coDceroiog tbe law does oot make the law» 
yet it may be so declared as to operate id 
future. Though tbe construction of a statute 
may be erroneous, it may be so declared by 
ParliamoDt as to reader its adoption obligatory. 
ABDULLA V. MOBAN GlR, 11 A, 490. F,B.« 
A.W.N. 1889, 194. [A2>pL. 18 B. 636.J 

(35) -.lc/.v. construction of—"Optimus legis 
interpres consuetudo.'' —When a legislative 
measure of doubtful meaning has, for several 
years, received an interpretation that has 
generally been acted upon by the public. Courts 
should change tbat interpretation only for 
cogent reasons. ProKASH Ohunder DABS v. 
TERACHAND DAS8, 8 C. 82. F B. = 12 C.L.R. 
1. [/?.. L.B.R. 1072—1892. 574.] 

(36) — Interpretation o/ law in favour of 
suitor long continued — Change of interpretation 
to suitor’s prejudice.—VIhezQ for a series of 
years a law imposing a heavy tax on litigation 
has received a particular interpretation in 
favour of tbe suitor, and a course of practioe 
has prevailed for years throughout the whole 
country in accordance therewith, a Court of 
Justice ought to be very elow in changing tbat 
interpretation or course of practice to tbe pre* 
judioe of tbe suitor, in the absence of clear and 
weighty reasons. KiSHORE Lall ROY v. 
Sharut Chunder Mazumdar 8 C. S93. 
F.B. = 10CLR. 359. CK, U.B.R. 1903. 3rd 
Qc., Court Fees. 1 ; R., lO C. 274, 13 C.W.N. 
815, 4 N.L.R. 166.] 

{Zl)—Preamble, scope of .—la cases of doubt, 
and in the abssnoe of express provision to the 
contrary, the preamble must be taken as res¬ 
tricting and governing tbe rest of tbe enact- 

meet, Shankarahai v. Din Dial, 12 A, 
409 = A.W.N. 1890, 149, F.B. 

(ZQ)—Effect of preamble in an Act. —Tbe 
tendency is not to give effect to the preamble, 
unless it be quite clear that the Legislature 
can have only had in contemplation tbe parti¬ 
cular misobief to wbiob tbe preamble relates, 
and the words of the operative part are ambi¬ 
guous. Unless there is good reason to tbe 
contrary, full effect ought to be given to the 
operative part of the statute. KRISTO NATH 
Koondoo V. T. F. Brown, 14 C. 176. [R., 

16 C.P.L.R. 99. 16 O.P.L-R. 145.] 

(39)— Statute — Construction — Provision of 
ection in Act going beyond preamble—Enacting 


Statute, Construction of—continued. 

words of statute preferred where strong enoUgh 
for the imrpose. —Where the provisions of a seo* 
tioo of an Aot went beyond tbe eoope of the 
preamble to tbe Aot, the enacting words of the 
statute were preferred, where tbe words were 
strong enough for the purpose. CHINNA AIYAK 

V. Mahomed Fakir-ud din Sahib, 2 H.H. 
C. 322. [R., 6 Ind. Cae. 259 = 12 O.L J. 8.] 

(40) —.4c/s, Translations of—Legislative sane- 

fioii.—Official translations of Legislaiive Acts 
do not possess any legislative force or sanction. 
Jetha PARKRA V. RamacRandraVithoba, 
16 B. 689. (R. 21 B. 598.3 

a 

(41) —CousfrHc/jojv of Acts —Punctuation.'^ 
It is an error to rely on punctuation in constro* 
ing Acts of the Legislature. THE MAHARANl 
ofRurdwanv. Krishna Kamini dasi, 14 
C. S6S. P.C =14 I. A 30>4 Bar. 772. [R.. 22 
A. 270, P. B.] 

(42) — Legal character of ** lllustratunis*’ to 
sections of Iniian enactments—Indian Contract 
Act, s. 127, ill. (c). Per Stuart, C. J.— 
Illustrations form no part of tbe Aot, and ate 
not absolutely binding on tbe Courts, They 
are open to the objection of being opposed to 
tbe caoooe of construction, which prevail in the 
English Courts for the interpretation of statu* 
tea. Thus it has been ruled in England that 
'* the intention of the Legislature must be 
ascertaioed from tbe words of a statute, and 
oot from any general inferences to be drawn 
from the nature of the objects dealt with by 
the statute’’—Ford^cc v. Bridges, 1 H. L* 
Oases 1 = 11 Jur. 157 ; and “ tbe Court knowe 
nothing of the intention of an Aot except from 
tbe words, in which it is expressed applied to 
tbe facts existing at tbe time.” Loganr. Court' 
own (Earl), 13 Beav. 22-20 L. J. Obano. 347 i 
“ tbe language of a statute, taken in iU plain 
ordinary sense, and not its policy or supposed 
intention, is the safer guide in construing the 
eoaotmenls ” PhilpoU v. George's HospitoU 
NANAK ram V. MEHIN LAL. 1 A. 487 [A| 
20 M. 481. 34 C. 941 = 6 O.L.J. 237 = 11 C-W. 
N. 959. S. B.] 

(43 & 44}— Grammatical meaning not to 64 
varied by marginal note.—The marginal not# 
to a rule which is unambiguously expressed 
cannot be allowed to vary the clear grammati¬ 
cal meaning of the rule Qdeen-EUPRBSS 
V. Mahomed. 2 Bom. L. R. 918. 

(45) —Interpretation - Marginal notes.-"The 
marginal notes in an Indian Statute cannot M 
referred to for the purpose of conetruing it* 
BALRAJ KUNWAR V. JAGATPAL SiNGfl. 

A. 393 = 8 C.W.N. 699, P.C -311.A. 132-1 
A.L J. 384 = 7 O.C. 248 = 11 Bom- L.R. 518- 
8 Sar 639. [R.. 8 O.C. 45, 8 O.C. 317 ] 

(46) — Marginal notes not part of Jcf .— 
marginal notes to a eeotiou ought not t® 
treated as part of the section. 0. V. SVAYAMBu 
AiYAR V. THE Municipal council ov 
Nagapatam, 1 H.L.J. 37. 
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{i!7)—Marginal tiotes to section—Reference — 
■Construction. —The marginal nocee to a section 
do not form pact of it and cannot be cefecred to 
foe the purpose of construing, the section. (L R* 
92 Ch. Div. Sll. 93 C 55. ii.) FUNabDEO 
NABAIMSINGBV. RaM SABUP BOY. 2 C.W.N. 
.877 =*25 C. 888. [Diss . 3 O.G. 125.] 

(48) — Interpretation of statute — Marginal 
notes.—M^rgiDal notes to sections do not form 
pact of an enactment, and caonot be referred to 
for the purpose of coostreing the sections. 
PUMARDEO NaRAIN 81NGH V. BAU SARUP 
Boy,28 0. 888 = 2 C.W.M. 877. {23C. 55. R.) 
.[R., 23 B. 129.] 

(49) —3/<irj/inni jwfes—Marginal notes to sec¬ 
tions ace no part of the enactment. (Clai/clon 
•V. Green. 3C.P.511. Attorneii Generaly. Great 
Eastern Railway Co,, 11 Ch. D. 449 (465), 
Sutton y. Sutton, 22 Ch. D. 511. 2i.). N. B.— 
Tne rest of the case deals with points relating 
to Criminal Law. DUKBIMALLAH v. Hal- 
WAY, 2S C. 88. [F., 25 0. 358. 28 B. 129; R., 

7 C. W. N. 883. 16 C. P. L. R. 145 ; Diss., 3 
•O.C. 120.] 

(50) —Marginal twtes maybe referred to.— 
Indian Acis ace always framed witb the mirgi- 
j)al notes which appear in the State Publica¬ 
tions of them. The marginal notes may be 
looked at for assistaace and for the purposes of 
iotecpcetiog the Acts. KamesRar PraBAO v. 
BBIKHAN NARAIN SiNGH, 20 C. 609. 

8 O.C. 120, 16 C.P.L.R. 145.29 B. 193 = 6 
.Bom. L R. 735; 1)., 2 Bom. L.R. 918.] 

. {5i)—E}ujlish lau), how far a gu'ulc iit— 
Indian Arbitration Act, s. 12.—The w rds used 
AO s; 12 ol (bo ludiau Arbitration Act are similar 
to those contained in the Kciglish statute, and 
they may be tak.'D to bear the samj construe- 
tioo and confer the same powers on the Court 
.as those exercised by the English Courts under 
the correspoodiog seoiion of the English Act of 
1889. BETH UTOOUAL VaSOOMAL v. SETH 
HaBIOAB ASANAMD. 4 3 L R. 23 =7 Ind. Cas. 
.698. 

(62) — Eiujlish cases—Value in construing 
Indian /Icfs.—Eoglisb oases on ooostruotion of 
English statutes ace of great assistaace, some¬ 
times in ooDstruing Acts ol the Indian Legisla¬ 
ture ; but of course, is is always necessary to 
see that the Indian statute and the English 
statute resemble one another in their purposes, 
and not only in a pjrtion of a leotion which. 
Jor oonvenienoe ol drafting, has beenadipted 
by the draftsmen of the Indian Act. Pershad 
B lNOH V. R.VM PRRTAB ROY. 22 C 7J. 

(63) —Interest Act XXXII of 1839—Construe- 
tion-Etujlishcases.—Tiie Interest Act was pass¬ 
ed lor the purpose of extending to lodia tbe 
provisions of the Eoglisb Aot (8 and 4 Will. IV 
.0. 42). English deoisiona may therefore be 
referred to as a guide to construe the Act. 
-Oanesh Bakhbb V. Harihab BAKHSH. 26 A, 
299, P.0.=81 l.A. 118=8 C.W.N. 831 = 14 M. 
L.8. 190=6 Bom L.R. 808=8 Bar. 626. [R , 
7 O.C. 198 ; Cited, 11 C.W.N. 1109-17 M L. 
J. 468=4 A.L.J. 760 = 81 B. 666 = 2 M L.T. 
.694: R., 31 B. 854-9 Bom. L.B. 439 ] 
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—Reference— (54)— I^and Acquisition Act 

!6 to a section Crises uiuler English Act, hoto far guidance «t 
be referred to constrticiion of Indian enactments. —No useful 
leotioD, (L R* purpose is served by refertiog to oases decided 
FUNabDEO under the English Acts, in construing Indian 
OY, 2 C.W.N. enactments. For, unless tbe English statute, 
i^O.] and tbe Aot of tbe Indian Legislature are in 

s — Marginal pari materia, such reference, instead of a0crd- 
3 do not form mg any help, will only tend to confuse the con- 
be referred to sideration of the matters in issue. EZRA v. 
the sections. THE SECRETARY OF STATE, 30C. 36 = 7 C.W. 
RauSabuP N.249. [.-fiftiwi?. 32 C. G05, P.C.-9C.W.N. 
(23C. 55, ie.) 454 = 1 C.L.J. 227 = 2 A.L.J. 771=7 Bom. L. 

B. 422.] 


(55)— Letters Patent, 1865, cl. 12—Interpre¬ 
tation—English decisions — The English County 
Court's -Icf — The Common Lair Procedure Act, 
1852.—The English County Court’s Aot. like 
tbe Letters Patent of the High Court, is directed 
to the tnarkiag out and limiting of tbe juris¬ 
diction of the Courts ; but tbe Common Law 
Procedure Act (1B52), deals with matters ol 
procedure and not of jurisdiction. Hence tbe 
decisions of English cases under the former Act 
are more authoritative in tbe interpretation of 
the language of the Letters Patent, than those 
under the latter Act. Mulchand JOHAri 
MaL V. SUGANCUAND SHIVDAS. 1 B. 23. (2?., 
14 B 541,11 M.L.J. 91,29 M.239. Foot Note.] 

(66) - Cn-si’-v under English Act. hoir far gui¬ 
dance in the construction of an Indian .icl 7— 
In c >nstruing a section of the ludian Act. oases 
bearing upon ih- oonstruotion of similar pro¬ 
visions of an English Act. difierent in its 
language, can be of little nr no assistance. 
Collector of Oinagepore v. Girja Nath 
Roy. 25 C. 846. 

(57) ~ Interprelnlion of F.rideiue -Icf I of 1872 
— Rifcrcnee to English Lair.—ia) Although the 
Indian Evidence Act is in the main drawn on 
tbe Hoes of tbe English Law of Evidence, 
there is no reason to suppose that it was intend¬ 
ed to be a service copy of it. (b' But when 
any imporiaut and radical change is attempted 
to be introduced it may be expected that it 
would be provided for in a separate seoiion 
enacted for that purpose. RAMCHHDDDA8 
Krishna Dab v. Bapan Narrab, lo B 439. 

(58l— .tequisition Act (I of 1894), C'ons- 
truction —Earlier Act, luno for a guidance. —1C 
is ooc necessary to examine tbe provisions of 
earlier Acts in order to apprehend tbe meaning 
or to construe the law now in force. EZRA v. 

The secretary of state. 30 C.86 ^7C.W. 

N.249. (Affir.. 32 C. 605. P.C. = 9 C.W.N. 464 
= 1 O.L.J. 227 = 2A.LJ. 771=7 Bom. L.R. 
422.] 

(69)—Appeal—Decision of two Judges o»t 
original side of High Court—Alteration of 
Letters Patent.—Coder tbe old Letters Patent, 
two Judges of the High Court of Bombay heard 
and decided a suit on tbe original side, and 
thea.before the sealing of the decree in that suit, 
the amended Letters Patent, 1865, came into 
^tce. The question was whether the High 
Court bad jariadiotion to hear an appeal in 
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accordaaoe with thepraotice as regulated by the 
old Letters PaCeut, which were io force when 
the suit was beard and decided, or whether 
that tight of appeal was taken away by the 
new Letters Pateut, and the only appeal which 
the party could have was an appeal to the Privy 
CouQcil.— Held that (i) although a right of 
action is not taken away by a change io the 
law. unlesss something express is contained in 
that Act, still, in the matter of mere procedure, 
unless something is said to the contrary, the 
principle is that ihenew Act does appiy without 
reference to the former law or procedure; 
and (li) that, in the present case, since there is 
no reservation in s. 15 ol the new Letters 
Patent that parties should retain any right of 
appeal which existed before its publication in 
respect of suits then pending this section should 
be deemed to bave taken away the right of 
appeal to the High Couet^coustituted so as to 
hear an appeal from two Judges—which existed 
in such a case under s. 14 of the old Letters 
Patent. FBAM-II BOMAMJI v. HOEtUASJI 
BarJORQI, 3 B.H.C.O.C. 39. [Cons.. SC. 66i. 
F.B. = 2 C.L.R. 391; R.. 6 B H.C. 166, 2 
B. 148. P.B., 8 B. 511, 16 C. 267, F.B., 5 B. 
79, 21 B, 779.3 

(60) —'iVeuioj/s Uiw, )iow far useful.~~Held 
also, that pee existing legislation may be 
referred to as an aid towards oonstructioD, 
subject to tbi(-, that, if the terms of an Act are 
clear, positive and express, they cannot be 
modified by indication of an intention to be 
gathered from previous legielation upon the 
same eubject. JaNKI BARSABAN v. BaUEU- 
MAR Das, 3 0 C. 32S. 

(61) --Picuio»ssfafc of Lato.—Interpretation 
of statutes. —VIhea a statute is to be interpreted, 
it 18 not necessary to consider wbat the law 
was before the passing of chat statute, but wbat 
the Legislature has said is to be the law after 
the passing of the same. Bank of England v, 
VagliaJlS GOLAB OHAMD v. LaLA SURAJ 
PrOSAD. 28 C. 817 = 5 C.W.N. 640. (23 G. 563 
27 C. 649, 724, H.) [H , 10 Bom.L.R. 1113.) 

(62) —Con-s/i-Hcfioii of legislative enactments— 
Civ. Pro. Code, ss. 205 and 237. Iiou' far Beg. 
IV of 1831 and Act XXIIX of 1838 repealed bp. 
—Reg, IV of 1831 and Act XXIII ot 1838 are 
Dot repealed by ss. 205 and 237., Civ.Pro. Code. 
The rule of construction “ leges posteriores 
priores contrarias abrognnl ” is no doubt 
applicable to a new affirmative enactment, but 
baa application only when there is such 
complete contrariety or repugnaooy between it 
and a prior enactment as makes it certain that 
the legislature could not have intended the 
latter to stand. When there is an admissible 
construction by which both enactments can 
reasonably have operation together, that 
construction must be adopted. MAHOMED 
ABDUL VaEAB SaHIB V. RaMASWAMY 
AIYaNOAR, 4 U.H.C. 277. 

(63) — Enforcement of direct provision of Act 
—No similar provision in previous Acts.—It 
would be no answer to the enforcement of any 
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direct proviaion of an Act that it is not foUDcP 
among the previously existing laws, which tbr 
enactment is described as consolidating, amend* 
ipg and definiog,—D aimoddee Paie v. 
Kainh Taridar, S C. 300 = 4 C.L.R. 419. 

(64)— enactment —Princivle of 
interpretation—Internatioiuxl comity—Per Sir 
Arnold White, C.J.—Ol course, no exception 
can be taken to tbe general proposition that 
every statutory enaotment should be interpret* 
ed and applied, so far as its language admits 
so as not to be inconsistent with the comity of 
nations or with the established rules of inter* 
national law. But, if a legislative enactment 
cannot be construed without contravening the 
principles of international law, it ia none the 
less tbe duty of the Municipal tribunals governed 
by the enactment to give efiect to it. VenKA* 
TALACHMI AMMAL V. SRIRANG.APATNAU 
8RIRIVASAMURTHY, 11 H.L.J. 91. 

(651— Interpretation of Statute—Intertuilional 
law.—la the interpretation to be' put on a 
Statute, the thing to be observed is that, so far 
as its language admits,suob interpretation is not 
inconeisteot with the comity of nations or 
with the established rules of international law. 
KBSSOWJI DAMODAR JAIRAM V. KHIMJI 
JAIRAM, 12 B. 507. 

(66) —Provisions of other e7uu;timnfs —In 
construing a statute, provisions of other enact* 
ments. not in pari materia, cannot be referred 
to. ASSAN V. PatHOMMA, 22 M. 494. [Applu 
27 B. 330; R., 4 O.C. 108, 129 P.R. 1907 = 82 
P.W R. 1907 = 3 M.L.T. 63, 32 M. 305, P.B-r 
27 M. 77. 31 M. 228.) 

[61) — Considerations of equity, convenietice of 
hardships no/ to affect construction. —When the 
language of a Stavute admits but one ooostruo* 
tioQ, coDsidetatioDs of equity and convenience, 
hardship or injustice cannot be allowed to 
prevail against it; but where it is not inoom* 
patible with a oonstruotioo that avoids bard* 
ship andinjustioe, Courts are at liberty to adopt 
that construction. JAQESHAR BINGH 

jahawer Singh, 1 A. 3 ii, F.B. 

(68j—/n/erpre/n/ion of statutes—Question of 
hardshq)- —Toe question of hardsnip ebonld 
not weigh with the Judges in tbe inierpf®*^ 
tion of statutes. Jamna BIBI v. SHEIKH 
JHAN, 24 A. 532. F. B. = A. W. N. 1903, !«■ 
Cii., 110 P. R. 1907=51 P. W. R. 1907.) 

(69) —Legislative proceedings~Enactments »» 
pari materia— Rules as to construction ^ 
statutes. — (a) Enactments in pari viatei 
should be read together as if they were on 
law, and interpreted as consistently 
moniously as their language will fairly ' 
(6) An inquiry into the vioissitudes whion* 
measure experienced in the course of . 

age ss a Bill through the Legislature, is 
legitimate mode of ascertaining the 
of tbe Legislature. WALJIKARIUJI v. JA 
NATH PREMJI, 2 B. 84. 
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(70) —Co»is/r«c/u)H of Act—Debates in LegiS' 
lative Co 2 incil on ttie Bill, whether viaij be 
referred lo,—lti is a mistake to refer to the 
debates on the Bill, wbea before the Legislative 
Council, for the purpose of construing an Act. 
Gopal Krishna Pabacbure v. Sakhoji- 
BAV, 18 B. 133» P.j. 1893, 42. 

(71) — Act, construction of—lieference to pro- 
ceedings of Legislative Council.—In construing 
an Aot, the procaediogs in the Legislative 
Counoil oannot be referred to. SURAT SUN- 
DARl BARMANI V. UMA PROSAD ROY CHOW- 
DBRY. 31 C. 628«8 C W.M. 578. 

(72) —Co«.5f)‘«cfion of Acts—Deference to pro¬ 
ceedings of Legislature. —It is not competent to 
refer to tue proceedings ot the Legislature as 
legitimate aids to the construction of a law. 
Per Pigot, J.. IPrinsep and Maepherson, JJ., 
concurriiuji. QUBEN JiUPUESS v. SRI CHURN 
Chunqo, 20C. 1017, F.B. (22 0.788, P-C., 
F.i 

(Td)—Interpretation of a consolidating statute 
“-Proceedings of the Legislature —Object of con- 
solidatiiuj a statute. —it is not competent tor 
Court to refer to proceedings of the Legiolature 
as legitimate aids to the oonstruciion of law. 
Tne same reasons which exclude these consi¬ 
derations when the clautes of an Act of British 
Legislaiute are under construction, are equally 
cogent in the case of an Indian Statute. [/>'., 
2k 0. 1017, P,B„ 22 B. 112, 26 P.L.R. 1902 = 
26 P.R. 19U2, 1 L.B.R. 231; Bel. on. U B.R 
(1697—1901). Ct.p. 370; R., P.L.R 1900,488, 
1\B., 1 L.b.K. 110, P.B., 2 L.B.R. 146, F.B., 
16 O.P.L.R. 146, 2 C.L J. 646. 3 N.L.R. 40.j 
In dealing wiib a consolidating Statute, it is 
not required that each enactment must be trac¬ 
ed to us original source, and, when that is 
discovered, must be construed according to 
the state of ciroumsiaaces whicU existed wnen 
it first became law. The very object of consoli¬ 
dating a Statute is to collect tbe statutory 
law bearing upon a particular subject, and to 
bring It aowu to date, in order that it may 
form a usoiui Coae applicable to the oiroum- 
stances existing at tbe time when tbe oonaoli- 
datiDg Act is passed. THE Administkator- 
GENERAL OP Bengal v. Premlal Mul- 
LICK. 22 C. 786. P.C.=22 l.A. 107-6 

Sac. 603. 

( 74 )—Hwfoji/ of passing of Act — Intention 
of legislature. —In construing Acts of tbe Legis¬ 
lature, it has been the practice id India to 
take into consideration tbe history of tbe pass¬ 
ing of Aot, and tbe intention of the 
LegiBlaiure in introducing the same (though 
tbe same practice is not followed in England for 
explaining a Statute). THE ADMInistbatob- 
QENERAL OF BENGAL V. PRBM LAL MUL- 
LICK, 21 C. 782. [Ueversed, 22 0. 788. P C. 
= 22 X.A. 107; H.. 16 O.P.L.R. 146, 3 L.B.R. 
146, P.B., 9 Bom. L.R. 404.J 

( 76 )—Consfrwcfiow of statute—Ueference to 
Jtistory of section, policy of Govemnient or 
$tateinent of objects andreason, etc.—la constru- 
log a statute, Courts cannot go into oonsidera* 
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tions of the history of a clause, or tbe policy of 
Government with reference to any particular 
legislation, nor esn they seek help from the 
Statement of Objects and Reasoi s, nor from 
the debates in tbe Legislative Council, or any 
other proceeding which preceded the passing of 
the Act. Gopal Pandeyv. ParsotamDas, 
5 A. 121, F.B. = A.W.N. 1882, 126. {.R . 11 

B. 1.] 

(76)— Objects and Reasons of a Rill.— Quaei e. 
—Whether the “Objects and Reasons” may 
be resorted to, where tbe intention of tbe 
Legislature, as gatherabie from an Act, is 
doubtful. Whether tbe vraious forms in 
which the Bill was brought before the Legisla¬ 
ture ought not to be referred to. FADU 
Ghala V. GOUR MOHUN Ghala, 19 C. 544. 

in)—Construction of .\cls. Reports bp Select 
Comiuitlees and Statement of Objects and Rea¬ 
sons, whether map be referred to /'oi .—When 
a Court has to construe a Statute, whether of 
tbe Imperial Parliament or of tbe Legislative 
Council of India, it is tbe statute alone to 
which tbe Court is entitled to look. Judges 
having to administer tbe statute-law are not 
entitled to refer for guidance either to speech¬ 
es in Parliament or in tbe Legislative Council 
of this country or to reports made by tbe 
Select Committee of that Council. KADIR 
BAKSH V. BHAWANI PRASAD, 14 A. 145-A. 
W.N. 1892, S. [/•’., 22 B. 112.) 

{78)—ReJerence to statement of objects and 
reasons in enactments. —It is unusual to refer 
to the objects and reasons given for introducing 
a Bill into the Legislative Council, for they can 
safely be referred to, only as expressing tbe 
motives which were present to the particular 
member of that council, and in the course of 
legislation, tbe objects and reasons so stated 
are altogether lost sight of, and tbe law ulti¬ 
mately passed bears only a slight resemblance 
to tbe Bill, on which it professes to be based. 
MooTBORA Kant Shaw v. The India 
General STEAM Navigation Co.. lO C. 
166.F.B.-13C.L.R. 342. [R-. 19 C. 644.F.B.] 

(79)— Civ. Pro. Code, 1859, s. 355—Appel¬ 
late Court—Competency to examine witness 
again—Inlerf relation of Acts. —If it is made 
apparent to the lower appellate Court that the 
original Court bad imperfectly taken tbe evid¬ 
ence of the defendant as between the parties 
and if tbe result is such that the Judge could 
not pronounce a satisfactory judgment, it would 
be competent to tbe lowerappellate Coart, un¬ 
der the provisions of s. 366, to have tbe defend¬ 
ant fully examined before himself. But in 
such a case be is bound to record bis reasons 
for directing this examination, in order that 
the High Court may be enabled on appeal to 
judge whether or notthe new evidence bas been 
rigbily admitted. The lower appellate Court 
is not oompetent in such a case to remand the 
case for re.hearing and re-trial. [R., 18 M. 94,] 
It is not competent to a Court to speculate 
upon what was in tbe mind of tbe Legislature 
in passing a statute. Tbe Court is bound by 
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the words of an Aet judicially’ ooastrucd. 

Mohesh Chunder Doss v. Madhub Chon- 
DER blRDAR, 13W.R.85. [fl.. 7 A.L-J. 370.] 

(50) —Statute imposing dutg — Action for 
failure to perform duty, iwpiwd.—Where a 
statute imposes a duty,it without express words 
gives an action for failing to perform it and for 
wrongfully performing it. PONNUSAMY Tevar 

V. Collector of Madura. 8M. H. C. 35 . 

[E., 16 C. 183.] 

(81) --Penaf sfafufcs.—Statutesiriwhich en¬ 
croach 00 the rights of the subjects, whether 
as regards person or property must receive a 
strict construction. SECRETARY OF STATE 
V. Dalwant, 5 Bom. L.R. 790 = 28 B- 103. 

(82) —S. .36, Deng. Act XI of 1859.—S. 36. 
Act XI of 1859. should be construed strictly 
and literally. Brindabun CHUNDER NUNDl 
V. Ram Sunder Mozumdab. 2i C 375. (14 
M.I.A. 496, P.C.. 2 I.A. 154. P.C.. Jt ) 

(83) —S. 37, .Icf XI o/ 1859 (Derenuc Sale 
haioi, const! nction o/.S. 37 of Act XI of 1859 
'Should be construed strictly and in favour of 
holders of incumbrances and under tenures, so 
as to prevent hardship as much as possible. 
AKHiL Chandra Chowdhry v. Jatra 
Mohan SEN. 1 c.W.N. 314. (IOM.I.A. 126. 
/?.) 

(51) —Acts for protectin{i revenue ^ConslniC' 

tion of clauses imjmouj Two 

tests have Oeea applied, (l) lo ao Aot iotend* 
©d only for the raisiog of reveoue and the 
.protection of that revenue, a clause impoeiog a 
penalty may well be construed, not as prohibit¬ 
ing a transaction in such sense as to make it 
illegal and void but as providing a means of 
©nlorcing the liability of the person on whom 
the penalty is imposed, {i) Another test has 
been applied in various oases in order to deter-' 
mine whether the penalty imposed by an Act 
was intended to create a prohibition so as to 
invalidate a specific act of dealing in violation 
of the law in which the penalty is to be found, 
and that is, to see whether the penalty is im¬ 
posed in general terms for the carrying on of a 
trade, or for the omission of some preliminaries 
which the law imposes on the opening of a 
trade, or some such general purpose as that, or 
whether the penalty is imposed on each sped* 
,fic act of dealiog. In the latter class of cases 
the Courts have been prone to construe the 
penalty as creating a prohibition, and therefore 
vitiating each traosaction, BOISTEB CHURN 
^Taun V. WooAiA Churn Sbn, 16 C. 436, 

f85)— Construction of staUite •^Prifictplc .— 
The rule which is always to be applied in con¬ 
struing Acts of the Legislature which impose a 
tax is, that a duty or tax cannot be imposed 
except by clear and distinct words, and that the 
Acts which impose a t%x or charge upon the 
eubjeot oanoot be extended by implication. If 
the express words of the enactment do 
not warrant or necessitate a demand of duty or 
charge, it is not competent to a Court of law, 
in construing such enactment, to extend it, or 
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to give the words a meaning beyond their strict 
and literal signification, so as to include any 
case which may reasonably come within tbs 
spirit of the enactment. The Port Oannino 
Land COaMPany, Petitioners, 18 W,R. 208. 

(86)—Jc/s taxes ^Co7istruction“ 

Ambujuous Municipal bye law.—It is 

a well-settled rule of law that every charge upon 
the subjact must be imposed by clear and 
unambiguous language. No pecuniary bnrden 
can be imposed upon the subject, by whatever 
name it may be called, whether tax, due* rate 
or toll, except upon clear and distinct legal 
authority, established in proof by those who 
seek to impose the burthen. In cases of doubt* 
ful expression, one is always to lean against the 
construction which imposes a burden upon the 
subject. The term ‘copper^ in Appendix B to 
the Surat Municipal rules was held in this case 
not to include copper pots. The words '*for 
consumption,'* used in the rules, when applied 
to copper, may be interpreted to mean for the 
purpose of being manufactured, and is inoon* 
sietent with the supposition that copper, already 
manufactured into vessels or other articles, was 
intended. Also where toll has once been levied 
on the goods being originally imported into a 
town, if they be taken oat of the town for sale 
and brought back unsold, they are not liable to 
the Municipal toll on such re-entry into the 
oiev. Dullabh Shivlal V. HOPE, 8 B H.C, 
A,C. 213. [F , 8 B.H.C 0.0. 169 ; if., 10 B.H. 
C. 21, U B H C. 129, 6 B. 292.] 

<97) Taxing provisions of statuU^Right of 
Government to claim exemption wheniiot named 
tn statute.— la England, owing to historical 
causes, the Legislature has proceeded on the 
view that the Orown is not bound by a 
statute unless named in it and it is therefore 
that the Crown is in many statutes expressly 
stated to be bound ; but it is impossible to say 
broadly that in India the Crown is not bound 
by a statute, unless expressly named in it* 
Such express inolustoa is altogether exceptional 
here. It would be mors correct to say that, as 
a gsneral rule, the Indiao Legislature has 
proceeded on the assumption that the Govern¬ 
ment will be bound by the taxing provisions of 
a statute unless expressly or by necessary 
implication excluded from its operation. 
Benson, J. English Law as to the exemption 
of the Crown and Grown property from pay* 
meat of toll, poor rates and other taxes, local 
or imperial, imposed by statute, rests partly 
upon historical reasons, and principally upon 
judicial decisions, which do not proceed upon • 
course of reasoning or principle which will be 
binding on Indian Courts* Exemption fro*® 
payment of toils, rates, and taxes is not 
reality a prerogative of the Crown, but 
solely upon the right construction to be placed 
upon the Crown grant or the statute in ^oes- 
tion. According to the uniform course cl 
Indian Legislation, statutes imposing dutitf ct 
taxes bind Government asmuoh as its subject^ 
unless the very nature of the duty or tax H 
guoh as to be inapplicable to Goveromant, ac 
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wbenevdi it is tbe inteotion of tbe Legislature 
to exempt GoveromeDt from any duty^ the 
GoveromeDt is speoiatly exempted. Per BJm- 
shyam Aiyanyar, J. Major C. Bell v. The 
municipal commissioners for the City 
OF Madras, 12 M.L.J. 208=2S M. 4S7. 

(881— not to be construed as a contract — 
taxation implies no answering right.-^A sta¬ 
tute should not becoostrued as if it was a con¬ 
tract. Tbe power to impose tax needs no cor- 
relative right. BRANSON v. THE MUNICIPAL 
Commissioners for the Town of Mad- 
BA6. 2 M. 362. [/e.. 27 M. 13, 1 B. L. R. 

228.] 

(89)— Law, the intention of which is to punish 
to be administered as Vrimiyuil Law. —A law of 
Che kind, tbe intention of which is to punish 
people, should be administered as tbe Criminal 
Law is administered, i.e., to say. speciho offen¬ 
ces should be charged against people, not tech¬ 
nically specific in the sense of a specific form of 
indiclment, but that tbe Judge and tbe insol¬ 
vent and every one eUe should know what 
offence the insolvent is being tried for, and 
tbe evidence should be directed to tbe proof of 
that offence, so that the accused may be in a 
position to produce the evidence, if he has got 
any, to rebut tbe charge of that offence : and 
the Judge should epeofioally find what offence 
tbe insolvent has been guilty of, and in bis 
judgment and order, and in tbe warrant, it 
should appear what the man has done. In 
Ihemalter of RASH BEHARIROY v.Bhuouan 
Chunoer Roy, 17 C. 209. [F.,19C. 605 = 

L.B.R. 1872—92, 646; It., L.B.R. 1893-1900, 
p. 141.] 

(90) — Straining Act in favour of interference 
with private ru/A/s.—Courts ought not to strain 
an Aut in favour of an interference with private 
rights, which is not justified by the primary 
sense of tbe language. Queen-BMPRESS v. 
Harilal, 14 B. 180. 

(91) —ylcf XXIII 0/1871, ss 3,4,6—CousImic- 
ion of Act.—Kn enactment of a character so 
arbitrary as Aot XXIII of 1871, i.c.. a disabling 
statute, ought to be construed strictly, and tbe 
Court should not extend its operation further 
than the language of tbe Legislature requires. 
128 W.R. 878, Oiv. Rul, J{.) The meaning of 
the expression “ grant of money or land reve¬ 
nue " even as declared by s. 3, is not of|so wide 
a range as to include a grant of the proptietor- 
ship of the soil; and therefore any suit involv¬ 
ing the right of a proprietor of the soil does 
not oome within the eeotion. RavjiNarayan 
MANDLIK V. DADAJI BAPAJI DBSAI, 1 B 623. 
(1 B. 208. if.I, 1 F. B. 681. 10 A. 896. 16 B. 
687; if.. 16 B. 731, 29 B. 480= 7 Bom. L.E. 
497, 80 B. 101=7 Bom. L.R. 669.] 

{9^)—‘Statutory prohibition refers not to trans¬ 
actions prior to i4cf.—A statutory prohibition 
oouid have no reference to transaotioDs which 
had been completed before tbe Aot came into 
foroe. Lala Hubbo PbosAd t. Bababuth 
ALl. as a 909. 


Statote, Coottruotion of—continued. 

(93) — Afflimuitive general enactment not to be 

construed as an implied ACourt should 

not construe the affirmative general enact¬ 
ment in a Code as impliedly a repeal of a special 
earlier enactment, if the latter is not so con¬ 
trary to and locoDsisteDt with tbe former that 
the two may not stand together. Babapati 
MUDALIYAR V. Narayanasami Mudali- 
YAR, 1 M H.G. 115. 

(94) — New Law-‘Buie as to 02 >eration — 
Registration Act.—A new law innovates no more 
than is necessary for its own proper operation, 
and this is especially the case with laws like 
those as to forms and procedure of a purely 
positive character. The mere circumstance 
that they would work more harmoniously with 
one system than another, is not a reason for 
implying a repeal of tbe latter, supposing it to 
have been the previously subsisting law, unless 
there be an actual repugnancy. Accordingly, 
tbe Registration Act, although giving to certain 
documents a special advantage, is not meant to 
modify tbe general law of sale any further. 
Lalubhai BURCHAND V. Bai AMRIT, 2 B. 
2S9 = P.J. 1880. 87. 

(95) — Bom. Act II of 1865, s. 240.—A con¬ 
struction strictly in favour of the subject must 
be given to Acts relating to tbe acquisition of 
land for public purposes. SORABJI NASAR- 

vABJi Dundar V. The Justices of the 
Peace for the City of Bombay, 12 B.H, 
C. 290. 

(96) —Enacfmenf imposing burden. Strict 
construction in favour 0 / subject of.—Aa enact¬ 
ment imposing a burden requires a strict con¬ 
struction in favour of tbe subject but exemp¬ 
tions in the Btamp Act must be construed 
strictly in favour of tbe State. In re NiRABAI, 
6 Bora. L.R. 844 = 29 B. 203. 

(97) —5famp Act, 1899 ■~Conslruciion-—Aa 
Act of this nature must be construed Btriot)y. 
REFERENCE UNDER THE STAMP ACT OF 
1899, 30 G. 869. 

(98) — Stamp Act—Fiscal enactment- Con¬ 
struction. —The Btamp Act being a fiscal enact¬ 
ment, tbe intention to tax a particular instru¬ 
ment must appear in terms clear and positive, 
and in case of doubt, the conetruotion must bo 
in favour of tbe subject. Ramier v. GoULD, 
13 M. 299. 

(99) — Stamp Act — Construction — Earlier 
Indian and European Act on the subject. —The 
Stamp Aot of (1879) in India ought to be con* 
etrued according to the same principles of con¬ 
struction as the Stamp Act in England and tbe 
Earlier Stamp Acts in this country. RAMEN 
Cbetty V. Mahomed ghosb, 16 C. 432. 

{lOOi—Construcfionot Stamp Laws—Oovern- 
mcnt Notification No. 2955 dated l-lS-1882, 
Provisions of laws relating to stamps 
and cognate matters are to be construed strictly 
and, whenever there is any ambiguity or doubt, 
in favour of the subject, Badha BAI v. Nathu 
Ram. la a. 66 A.W.H. 1890, 288. 



1147 


THE ALL INDIA DIGEST. 


1146 


Statute, Construction ot—continued. 

\\0\)—Stnuip Act—Ilulc of construction. —The 
Stamp Act is a Revenue Act, and the rule of 
construction of such Acts is, that, in case of a 
doubt, the construction most benefioia) to the 
subject is to be adopted. For Garth. C. J. 
and Field, J. ANONYJIOUS CASE, 10 C. 274. 
[!{., U B.R. 1903, Court Fees, l.J 

{102)—Slauq) Act, Constnictinn o/.—Acts of 
the nature of the iStamp Act should, when 
there is a doubt as to tvhat construction should 
be placed upon their terms, be construed in 
favour of the subject. Bishanbar Nath v. 
Nand KISHORE. 15 A. S6 = A.W.N. 1892, 
234. 

(103) — LiDiitntion Act, sco 2 )c of. —A Limita* 

tion Act is not intended to define or create 
causes of action, but simply to lay down the 
periods within which existing rights may be 
enforced. JIVI v. RAM.JI, 3 B. 207. {..htpr., 

28 C. 37 = 5 C.W.N. 195.] 

(104) —LifniM/inii .Ic/— Ambiguity—liule of 

consInictioK. — The Limitation Act, being a 
disabling statute, must, where it does not 
unequivocally and in precise language bar the 
proceedings, be construed strictly, i.c., in 
favour of the right to proceed- UMIASHANKAR 
LAKHMIRAM V. Chhotalal VAJERAM, 1 B. 
19. [/•’., 9 B. 373,8 Bom. L.R. 892 = 31 B. 

162; i:.vpl., 133 P.L.R. 1904=79 P.R. 1904; 
R., 3 C.L.R. 440, 7 B. 542, 9 B. 250, 15 B. 
299. 28 B. 601. P,B.=6 Bom. L.R. 612, 29 B. 
480 = 7 Bom. L.R. 497 ; D.. 1 C.L.R. 252.] 

(105) — Ticn nrficlcs of Liinitalion Act, one 
gcncrnl and one special—Si>ccial article to be 
selected. —If there be two articles of the Limita¬ 
tion Act which may cover the case, the one, 
however moregeneral, and the other more parti¬ 
cular or specific, as a principle of construction, 
the more particular and specific article ought 
to be regarded as the one governing the case. 
BHIVLAL v. BhavANISHANKER, 4 Bom. L.B. 
72 = 26 B. 430. 

(106) —Rjtfcs of constniclion in the Limifniion 
Act.—In construing the Limitation Act, a case 
ought not to be regarded as coming under 
art. 120 of the Act, unless the Court is clearly 
satisfied that it does not come under one of the 
many articles dealing with specific cases. If 
there be two articles, which may cover the case, 
the one. more general and. the other more 
particular or specific, as a priociple of construe- 
tion, the more particular and specific article 
ought to be regarded as the one governing the 
case. SHAROOP DASS MONDAL V. JOGGESSUR 
ROY ChowDHRY, 26 C. 564, F.B.=3 C.W.N, 
464. 

(107) — Statutes of limitation—Their nature— 
Construction.— of limitation being 
“ statutes of ropoee” should be liberally con¬ 
strued. Such statutes, being in limitation of 
common right, must not be extended by con¬ 
struction to cases not clearly included within 
their terms. FARASHRa&I Jathmal v. 
RAKHMA, 15 B. 299. [P., 160 P.L.R. 1903 
= 70 P.R. 1903.] 


Statute, CoQBtructiOQ of— continued, 

(108) —Statutes of limitation—Construction.— 

Statutes of limitation are in their nature strict 
and inflexible enactments, and they ought to 
receive such a constructiou as the language in 
its plain meaning imports. Luchmee Buksh 
ROY V. RUNJBET RAM PANDEY, 13'B.L.R. 177, 
P.C. = 20 W.R. 375=2 Suther. 897, [F., 8 
C.W.N. 500=31 C. 519. 3 A.L.J. 113=A.W.N, 
1906,23 = 28 A. 333; 14 C W.N. l.P.O, 

= 10 C.L.J. 284 = 6 A.L.J. 857 = 11 Bom. LB. 
234 = 19 M.L.J. 530 = 4 Ind. Cas. 449=33 0. 
1003; It.. 17 B. 173. 1 C.W.N. 260,] 

(109) —Jient Recovery Act, Madras VIII of 
1865..'!. 69— "From" meaning of-Computation 
of iwriod of limitation—Excliisionof day of deli’ 
very of Judgment.—The viocd “ from” in 6. 69 
of Act VIII of 1865 has the same meaning as 
''after’ and the day on which judgment was 
delivered has to be excluded io computing the 
period of limitation. Ganne KOTAPPA v, 

Venkataramiah. 10 M.L.J. 398. 

(110) — Statutes restricting legal rights, coh- 
struction of. —An Act of Limitation, being 
restrictive of the ordinary right to take legal 
proceedings, must, when its language is ambi« 
guous, be conetrued strictly, i.e., in favour of 
the right to proceed. THE NEW FLEMING 

Spinning and Weaving company v. Kbs- 
SAWJI Naik, 9 B. 873. (1 B. 19, R.) [B., 15 
B. 299, 29 B. 480=7 Bom. L.R. 497.] 

(111) —Act —Ilestrictive etiactmnt 
—Strict construction.—The Limitation Aot, as 
an enactment of a restrictive character, must 
be strictly construed. Ramchandra v. LAX- 
MAN, 8 Bom. L.R, 892=31 B. 162. 

(112) — Statutes of limitation — Constructioii-~‘ 
lnfic.vible c>n7c/»ic»ifs.““Statutes of limitation 
are in their nature strict and inflexible ensol- 
ments and ought to receive such a construction 
as the language in its plain meaning imports. 
Administrator-General of Bengal j. 
Kristo Kamini Dassbe, 31 C. 519. (13 B.L. 
R. 177, R.) 

(113) —Ltmifafion Act—Construction— 

tice—How to apply proper article when a number 
of articles seem to be relevant. —Statutes of 
limitation are to be striotly construed ; in 
struing an Aot, such as Aot XV of 1877, where 
there are a variety of articles dealing with a 
variety of particular cases, the Court 
so to construe those articles as to make them 
harmonious and oonsistent. SATI PRASAU 
Sen V. jogesh Chandra Sen, 31 C. ow* 
F B. = 8C.W.N. 476. 

(114) —S. 14, Limitation Act, 1877-S..^' 
Registration Act, 1877—Time occupied by rWiew, 
exclusion of. —Where a special or local A®*, 
a complete Code in itself, the provisions of 
General Limitation Aot will not appl.Y to 
falling under it. ABDUL HAKIM v. L^IF 
NBSSA KHATUN. 30 C. 532=7 C. w. K- 

(18 C. 368, F.\ 18 M. 99,17 0. 263, B-i W 
265, Disc.) 
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(116)— Limitation Act —Interpretation to be 
liberal.The Limitation Aot is an act limiting 
or lestriotiog a plaintifl’s rights, and according 
to the well-known rules applicable to the inter¬ 
pretation of Statutes, such an act should be 
interpreted liberally so as not to curtail or 
restrict rights, unless it is clear that the legis¬ 
lature intended that this should be done. 
JOQESHUB BHAGAT v. GHANASHAM DASS, 

SC-W.N. 396. 

(116) —Limitation Act—Ruleof construction— 
Liberal construction. —The Civil Courts will not 
construe Limitation Acts so as to make them 
more stringent than the legislature has made 
them. JAMMA Dass v. Lalitaram, 2 B. 294. 

(117) —Limitation .let— Consfniction —Li¬ 
beral interpretation.—In construing Acts of 
Limitation, the Court is bound to give them a 
liberal interpretation—Beverley, 3. LATIFUN- 
NBSSA V. DHAN KUNWAR, 24 C. 382. 

(118) — Argument ab inconvenienti—.Ippti- 
cability-~Cnscs of (limit.—New statute —Sus¬ 
pension of operation —Intention of Leijislalure — 
lAmitation Act, IX of 1871.—Time running 
wider—Law of limitation — licpcal — Kjfcct .— 
The argument ab inconvenienti, although for¬ 
cible in taw, is only applicable in cases of doubt, 
and not where the legislature is clear. A provi¬ 
sion for the suspension of the operation of a 
new statute indicates that, from the day to 
which its operation is deferred, the Legislature 
intcuded it should regulate the bringing of suits 
on causes of action which bad accrued before 
that day. Accordingly, the law of limitation 
applioable to suits subsequently brought upon 
causes of action which had accrued previously 
to the day to which the operation of Aot IX of 
1871 stood deferred, and which bad not been 
barred under previous enactments, as well as to 
suits upon causes of action which accrue after¬ 
wards. is Aot IX of 1871. (L., 6 B. 628 ; D., 2 
B. 148, F.B. 6 B. 26]. Although it is true, 
that when once time baa commenced to run 
under a law of limitation, it cannot bo stopped, 
the rule is dependent on the continuance in 
force of the enactment under which time has 
been tunning. If (the statutory pressure be 
removed by the total repeal of the Act, there 
is nothing to cause time to run against the 
creditor, nnleBS the Legislature re-enact the 
old, or substitute some new. rule of limitation. 
ABDUL Karim v. Manji Hansuaj, 1 B. 299. 

{1X9)—Provvsions of statutes. Crown liow far 
affected by—Limitation Act (XV of 1877). 
$. 26. not applicable to the Crown—Rights of 
pasturage claimed as against Government—Pro- 
tils a prendre, rule of English law regarding— 
Acquisition by custom or prescription.—The 
Crown cannot be deemed to be anbjeot to the 
provisions of an Act, unless the enactment 
itself contains words to that effect. The mere 
mention of the Crown in an Act cannot have 
the efieot of making all its provisions applioable 
^ t he Crown. S. 26 of the Limitation Act of 
XV of 1877 contains provisions in prejudice of 
'the tights of the Crown and there is nothing 


Statute, CoDstrnctioD ot—continued. 

in the Act evincing any inteotion on the part 
of the Legislature to include the Crown in 
s. 26. Also, the section is not exclusively one 
providing limitation for proceedings, but re¬ 
lates to a matter difiereot from limitation, viz., 
to a branch of substantive law and the creation 
of rights by the enjoyment of them. The rule 
of English law thatadaim toa profita jmendre 
cannot be acquired by the inhabitants of a 
village either by custom or prescription can 
have no application to the right of grazing 
claimed against the Government by the inhabi¬ 
tants of villages in the Presidency of Bombay. 
Such right of free pasturage has always been 
recognised by Government as belonging to 
certain villages and must have been acquired by 
customer prescription. Such rights, however, 
admittedly enjoved by the villagers according 
to the recognised custom, do net necessarily 
confer any right on any particular piece of land 
although it may confer the right of having 
sufficient land set apart for the purposes of the 
village. The SECRETARY OF STATE FOR 

India v. Mathura Bhai. 14 B. 213 \Apnr. 

6 C.L.J. 218: It., L.B.R, 1872-1892. 550 21 b! 
684. 25 M. 457. 31 C. 503. P C.: li.. 31 B. 86 = 8 
Bom. L R. 904 = 2 M L.T. 13. 20 M.L.J. 362 = 

7 M.L.T. 3S0, 12 Bom. L R. 34.] 

{\'20)—Rulc of coustruclion—LimilnIion Act 
{1877t, s(o/H‘ of~Pira>iiile~Ennhlin<i terms 
and impcralirc terms, different rlTects of, in 
enactments .—A legislative mandate cannot be 
evolved from inferences based upon the more 
use of words without expressly enacting terms, 
and this rule applies with especial force where 
a mandate or prohibition is sought to be evolv¬ 
ed from words in the body of the Act referring 
to matters which fall beyond the scope and 
purview of the Act as represented in its pream¬ 
ble. There is not a word in the preamble to 
the Limitation Act to show that any alteration 
of the nature of personal law.s of marriage and 
conjugal relations was intended, and in the 
absence of explicit declaration, either in express 
terms or unmistakeable implication, the scope 
of the enactment cannot be extended beyond 
the preamble, unless the b-'dy of the Act points 
to a different conclusion bv employing enact¬ 
ing words of “ irresistible clearness.” To hold 
otherwise would be to credit the Legislature 
with disturbiog well-settled existing rights of 
persons and property by indirect and almost 
surreptitious methods ; and this is one of the 
reasons why, in interpreting statutes, it is 
important to bear in mind the distinctions 
between words and phrases which are intended 
to be merely declaratory or enabling, and those 
which are employed to convoy a mandate ot 
prohibition by directory or imperative terms 

Binda V. Kaunsilia. 18 A. 126 = A,W.N. 
1891. 18. [Commented on. 25 B. 644, P.B ' 
R.. 28 C. 37 = 5 C.W.N. 195.] 

(121)— Limitation Act, Rales as to interpreta¬ 
tion of the provisions of—Rules obtaining in 
Etujland notapplicable.—Xu India, in interpret¬ 
ing Acts of Limitation, the Courts are not 
bound by the rules established by a balance of 
authority in England. The provisions of the 
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Statute, ConstroctioD of’~continued, 

Indian Limitation Aot should not be subjected 
to the rule of strict conetruction against tbeir 
operation. S. 4 of the Act places it beyond the 
power of the Judge, as well as beyond that of 
the defendant, to ignore or waive the plea of 
limitation. The rules of limitation here, not 
being waivable, the Limitation Acts are not to 
be construed as imposing a burden but as being 
emphatically “ aiatutes of repose ” MANGHU 
L&Jj V. KaNDHAI LaL, 8 A. 475 = A.W.N. 
1886,233. {./e.. 9 A. ll^A.W.N. (18b6j 246. 
10 A. 587. U A. 79 = 10 A.W.N 25.] 

(1*.^2)—5- 230. Civ. Pro. Code — Confttruction 
of Oie j>ro\nsionsi of Hie Limitation Act. —Pet 
Jnnes, J.—The right to execute decrees having 
been curtailed by Civ. Pro. Code, 1882, s. 230, 
the provisions of the Limitation Act should be 
construed, as far as possible, so as to prevent 
the defeat of bona fide endeavours to secure the 
fruits of a decree once obtained. KUNHI v. 
SESHAGIRI, 3 M. 141. [D., 76 P.R. 1904 = 132 
P,L.R. 1904; li., 28 M. 557.] 

(123) — Civ Pro. Code, 1882. s. 5i—Limita 
tioyi Act, 1877, s. 4 — Conafruction of atatutes. — 
It is one of the primary rules of conslruction 
to be applied to statutes, that if Statutes of the 
Legislature can be read so as to reconcile them, 
they are so to be read, as they ace not to be 
read as in conflict uuless it ie manifest and 
apparent that there is conflict between them. 
It s. 54, Civ. Pro. Code, were to be construed 
as giving a Court power to extend limitation, 
that coDStcuctioD would be at variance with 
the plain wording of s. 4, Limitation Act, 1877, 
and with the clear inteution of the legislature 
as evidenoed by the Act. that a suit should not 
be entertained unless it was instituted within 
the periods ol limitation prescribed by that Act. 
JAINTI PRASAD V. BACHU SINGH. 18 A. 83 = 
A.W.N. 1893. 29. 

(124) — of constriKtion — Meaning of 
V-'ords used in a technical sense — Tlie words 
"beyond the seas." —The English Statute of 
Limitation applicate to Hindus and Mahome- 
dans in India. The English Statute of Lirni* 
tations, 21 Jac. I, o. 16. extends to India, and 
applies to Hindus and Mahomedans as well as 
Europeans, in civil actions in the Supreme 
Court. Where words have been long ujed in a 
technical sense, and have been judicially cons* 
trued to have a certain meaning, and have been 
adopted by the Legislature as having a certain 
meaning, prior to a pardcular Statute, in 
which they ace used, the rule of construction 
of Statutes requires that the words used in such 
Statute should be construed according to the 
sense in which they have been so previously 
used, although that sense may vary from the 
strict literal meaning of the words. The words 
in the Statute of Limitations 21 Jac. I, o. 16. 
6. 7, “beyond the seas,” are synonymous, in 
legal import, with the words “out of the realm,'* 
or “out of the land,” or “out of the tetrltories.” 
and are not to be oonstrned literally. HEB 
Highness ruckmaboy v. Lulloobhot 
Mottichund, S H. l.A. 234=8 Uoo. P.C. 4 = 
1 Bar. 423, 


Statote, CoBstFaetioa of— continued. 

(126)—Mahotmnadan law—Retnedial slatuUr,, 
construction of.—A remedial statute must be so' 
construed as to give to it the widest operation- 
which its language will permit. Aoeordingly, 
the words in s. 3 of Act V of 1843 “that the 
person from whom the property derived was a- 
slave "must be taken to apply not only to a 
person who was a slave at the time of bis or her 
death, but aUo to any person who bad at aoy 
time been a slave. BAYAD MiR U.7MUDD1N- 
Khan v. Zia-ul-nissa bbgam. SC.L.R. 11, P. 
C. =3 B. 422 = 61, A. 137 =4 Sar. 37. 

(126) — measure^ Mamlatdars Cowrfs 
Act. —Tbe Bom bay Mamlatdars Courts Aot U a 
remedial measure and must be liberally.coD'' 
strued so as to advanoe the remedy, Detj t. 
SITARAM, 9 Bom. L R. 1179=32 B.46. 

(127) —Mahomedan law —Suit by wife to re- 

cover her property in husbayui's hands—Admis¬ 
sion by husbayid of receipt of jivoperty—Plea of 
purchase set up by husband -Onus on hnsbam 
to oona fides—Bona fide ptirchase of 

iinttun-enble property from by stranger-Suit to- 
set asUle cnnreyance—Oowi on plaintiff—Bold¬ 
ing of lands benami—Court not to make every 
presiimidiun against apparent owner—Act Vill 
of 1859, ss. 7. 200—Relinguish or omit to sue, 
meaning o^—Distinct causes of action. Test of-“ 
Maho/neda n husband's right to sue his wife far 
conjugal rights —Decision according to Mahofyw- 
dan Laic — Reg. IV of 1793, s. 16 —Defeiwe of 
legalcruelty -Court's order in suit for restitnfion, 
Kxecutiott of - Imprisonment atid aitachtnent.'^ 
This was a suit by a Mabomedso woman againtt 
her husband, after having left his proteotioa, for 
recovering tbe value of certain company’s papers 
and other personal estate, alleging that tbe abo^e 
securities came to her bands whilst she was an 
inmate of his zenanah, that they got into the 
possession of the husband and were detained of 
him. Her case was that the seourities weM 
entrusted to him for a particular purpose, vH., 
that of receiving tbe interest on them for her, 
and that, though they may have beenindorsed. 
she never meant to transfer the property 
them. Tbe husband’s case was that be pur¬ 
chased them from her on several occasions, and 
that, on their indorsement and delivery, he 
paid her the full value for them. With 

CO the burden of proof, the judgment 0‘ * ^ 
Courts below proceeded on the principle tha , 
although the wife may have failed to establish 
affirmatively tbe precise case alleged by her, he 
husband, having admitted the receipt ox to 
securities from her, was bound to show 
thing more than mere indorsement and dfl ‘ 
very ; that the relation of the ^ lu? 

what it was, it lay upon him to prove 
transactions which he set up were bona fioe 
sales and pnrohases, and that he aotnally ^. 
full value for what be receivedfromber. 


praccice Ol cne ^.'ourva in 

ships therefore decided that the wi|e 

ed to the protection which, according w . . 


Lordships of the Judicial Committee 
bhat the above principle was a anund one 
was 


. cue aoove principle was a soond one 
ein accordance with the long 
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aubborities, the law gives to a purdahoasheea, 
and that the burden of proving the reality and 
boiw, of the puiohases pleaded by her hus¬ 
band was properly thrown on him. and that tbo 
husband having failed to discharge this burden, 
there was no ground for disturbing the ooocur- 
rent judgments of the Courts below. [R., 4 A. 
46a. 8 A. 267, 12 M. 330; D., 16 W.R. ^^9.] 
In this case, it appeared that some immove¬ 
able properties of the wife had been conveyed 
by her to a person who purchased them bona 
fide. It was the wife that came into Court 
seeking to ha relieved from the effect of her own 
conveyances the execution of which she did not 
dispute, against one who. if not an abjiluto 
stranger, stood in no fiiuoiaty relation to her. 
and it was therefore held to be upon her to 
establish her eight to that relief. The habit of 
holding lands benami is inveterate iu India; 
but that does not justify the Courts in making 
every presumption against apparent owoersbip. 
r«.. 18 W.R. 132, 90.W.N. 89. 6 C.L J. 472.] 
The words in s. 7 of Act VUI of 1859. namely. 
* if a plaintiff relinquish or omit to sue for any 
portion of his claims,’ include aooidental or 
involuntary omissions as well as aots of deliber¬ 
ate relinquishment, and where the words of 
law are clear and positive, they cannot be 
controlled by any consideration of the motives 
of the party to whom it is to be applied, nor 
limited by what the Judges who apply it may 
suppose to have been the reasons for enacting 
it. The oorceot test in all cases of this kind is 
whether the claim in the now suit is, in fact 
founded on a cause of action distinct from that 
which was the foundation of the former suit 

{AppL, 16 W.R. 408; Z«’., 2C.L J. 490;/i..9 W. 

R. F.B. 1 = B. L. R. Sup. Vol. 774, 12 W. R. 79. 3 
N.W.P. 27, 8 B.H.C. 205, 20 W.R. 450 1 A. 
543, 2 M. 362, 6 0. 142, 8 0. 483, 8 0. 819 
8 M. 620, 14 B. 81. 19 C. 352, 17 B. 673, 20 
B. 469. 21 M. 163 = 8 M.L J. 92, 23 B 697, 25 
M. 736=12 M-.L.J. 103, 29 C, 513, 26 M. 760.] 
On authority as well as prinoiple. it is compe¬ 
tent to a Mussalmao husband to iostitate a 
suit in the Civil Oontts of India for a declara¬ 
tion of his right to the possession of bis wife, 
and for a sentence that she return to oo-habita¬ 
tion, and sneb a suit must be determined 
fording to the principles of the Mahomedan 
law. Their Lordships expressed that, if cruelty 
m a degree rendering ic unsafe for the wife to 
return to her husband’s dominion were estab¬ 
lished, the Court might refuse to send her 
baok. The Mahomedan law, on the qoestioo 
of what is legal cruelty between husband and 
wife, is not materially different from the 
English law and, according to both, there 
must be aotoal violence of each a oharaoter as 
to endanger personal health or safety or there 
most be a reasonable apprehension of it {R 
1 B.H.C. 122. 9B.H.0. 290. 23W.B. 178. 23 
W.R. 179, I B. 164,14 0. 276. 10 B. 801. 8 A. 
149, 17 0. 670, 17 A. 126.28 0. 87, 28 C. 761 = 

6 O.W.N. 678, 25 B. 644. F.B., 4 Bom. L B 
S90.84 0. 971-9 O.W.N. 610=1 O.L.J. 288. 
T Bom. L.B. 609, 99 A. 939= 4 A.L.J. 60= 
A.W.N. 1907,97.81 B. 866-9 Bom.L.B. 461.] 

a IX—78 


Statute, Construction ot—continued. 

In thip case, their Lordships expressed their 
doubt whether in such a case, under the new 
Act of procedure, regulating the Civil Courts of 
India, in the event of disobedionoe on the part 
of the wife to Obey the order of the Court, she 
might be given over bodily into her husband’s 
hands. They slated that the disobedience of 
suoh an order directing the wife to return to co¬ 
habitation would fall within s. 200 of the Code 
so as to be enforciblo only by imprisonment or 
attachment of property or both. MOONSHEB 
BUZLOOR RUHEBM v. SHUMSOONISSA bEK- 

(128) —Ex'isft'Jitc oj tioii or iiioit' rcoicilies— 
Rjfcct. Where the law provides two or more 
remedies, it cannot be said that one debars Ihe 
other. 8HANK4RAHAI v. DiN DIAL 12 A 
409, F.B. = A.W M. 1890, 145. 

(129) —S/nfufes, construction of—Sutstan(ive 

(ind adjective laio .— Ic is a general rulo in 
construing statutes that, in matters of substan- 
tivo right, they are not to be so read aa to take 
away vested rights, but that, in matters of pro¬ 
cedure, they are general in their operation. The 
Legislature does not appear to have departed 
from this settled principle of legisfatioo in the 
Transfer of Property Acc-Per WUson. J. There 
is a clear distinction between cw-liof and the 
mode or procedure for obtaining hueb roliof. 
The relief remains unaffected by a change 
of procoduco. The rights and liabilities of 
a mortgagor and mortgagoe, and the relief 
in respeot 01 buoh rights and liaoiliiies, are 
the same under the Transfer of Property Act 
as they were before, though a different proce- 
duto for enforcing suoh rights and obtaining 
such relief has been adopted by the Transfer of 
Property Act The procedure for enforcing a 
right is no portion of that right, nor does it 
alter or affect it—Per Trevelyan. J. BhOHO 
SUNDARI DRBI V. RAKHAL CHUNDBR BoSE 
12 C. 883. P.B. ■ ■ 

{\.^)—Retro>ipectiueci/e<,t.~li is not in aooord- 
ancs with sound principles of interpreting 
statutes to give them a retrospective effect. 

Muhammad abous Samao v. Qurban 
H03AIN, 26 A. 119. P.c.=3l I,A. 30=6 Bom. 
L.R. 238=6 O.W.N. 20l = S 8ar. 893. lii., 3 i 
A. 657 = 10 O.L.J. 297 = 14 O.W.N. 59, 7 Bom. 
Ii«R. 618»] 

{m)—Co}istnu:tion 0/ Acts ^ Itelyo^j^ecnve 
effect.—An enwtmtnt affecting rigbta of pro¬ 
perty ie pot to bo BO coDRtrued as to give it 
trospeotive effect, utleBs ibe iotontion that it 
shall have each effect clearly appears* TUPSBB 
81 NQH' V. Ram Sarun Kobri, 18 C.376. F B 
[F.. 91 0. 940, P.B.J ■ * 

(191)—Retrospective efiect^ Vested rujhta.-^ 

deemed to be retrospective 
which takes away or im'pairs any vested riebt 
aoqwred nnder axistipg laws. Maolbod v 

(188) —R^rosjiective efiecl to be aooided,-^ 
Where an eoactmeni would prejudioially aflech 
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vested rights or the legal charaoket of past traos- 
aoiiOQB, it should be construed to operate in 
future, unless, from the language, a rettoepec- 
tive efiect is clearly intended. KalA TlHARI 
v.N.^RAlN, 13 C.P.L.B. 143. W. o», 16C. 
P.L.R. 135. 17 C.P.L.R. 33.] 

( 134 )—CnfUc Trespass Acl I o/1671, .'s- 20 

— W.vnfjfiit scienyc of cnttle-^Siiit for dam- 
vinintaiiuthilitu o/.-The remedy given 
by 9- 20 ol the Cattle Trespass Act, 1871» is 
cumulative and does not deprive the person 
injured of the right ha otherwise has to recover 
damages by Civil suit. The Legislature m this 
section intended merely to give a summary 
remedy for recovery of damages and expenses, 
and release of cattle illegally seized, without 
making that remedy exclusive—ZV Fifzpa- 
tric.U, J. The general rule is that wheu a right 
exists at common law and a. statute is passed 
giving a new remedy for an infringement of it, 
it is to bo presumed, in the absence of anything 
to indicate the contrary, that such new remedy 
is meant to be cumulative and that it is not the 
intention of the Legislature to take away the 
old remedy at common law. SUB.IAN v. 
BHOWANI SahaI, 92 P.R. 1877. 

il‘ib)—Acfftinfer/e>in(lV'ilh iuivoie rufhfs^ 
JnlciVcinfion.—Where an Act expressly takes 
away one particular remedy, which would 
otherwise have been open for enforcing a right 
of property, or in any other particular inter* 
feres with proprietary rights, but does not. in 
express words or by necessary implication, de¬ 
clare that those rights shall cease to exist, the 
method of interpretation which ought to bo 
adopted is to give effect to the Act exactly so 
far as its words extend, «ud no further. F. G., 
3oo the provisions as to fjcimn/i purchases con¬ 
tained in the Revenue Sale Acts and those 
oortionsof the Procedure Codes relating to exe¬ 
cution sales. KbistO CRUNDER Dass v. O. 
Steel, 12 c. 279. ‘ 

( 136 )—Zbiucipf^* of infeiitrololmi ~ Tahitig 

aivny private right of It iB a well- 

settled principle of interpretation that no sta¬ 
tute is to be construed to take ayyay private 
tight of property, unless auoh an intention 
appears by express mords. or by necessary im- 
pljoakioo, UMAOHUBN BAG V. AJADANNISSA 

Bibbb, 12 C-430. 

nzi]^t^<’trospertii ili/cf statnles, rule .as to 
—RniLstrolion Act (Ill of 1877), «• 50.—Every 
statute, which takes away or impairs vested 
rights acquired under existing laws, or creates 
a new obligation, or imposes a pew duty, or 
attaches a new disability in respect of transac¬ 
tions or considerations already past, must be 
Dtesumed. out of respect to the Legislature, to 
be intehded not lo havb a retrospective opera¬ 
tion. KANITKAB V. JOSHI, S B. 442, 

j-y^Q\—£legi-stratioK Act, 1887, s. 60— Hetr<iS‘ 
veltivc A/sfcZ.-Tbe.provfeiohS of fl. 50of the 
ReeistratioD Act. 1877. have no retrobpoofcJve• 
Se%.. BHOLA JIATH y. BALDBP,.? J^..19p. 

l68* i.. . j. - - • ■ 


Statute, Construction of—continued. 

(139) —r* sled rights —Retro^ectivity.—'Ihen 
is a strong legal presumption against the 
retrospective operation of an enactment, espe¬ 
cially where such an operation affects vested 
rights, unless the terms of the Act clearly and 
unambiguously show that such was the inten¬ 
tion of the legislature {Dash v. VenMeek, t 
Johns 477, R ) RANCHODDAS DAYALDASv. 

Ranchoddas Nanabhai, 1 B. 381. 

(140) —/Vn.^iojw Act (XXIII of l8711--WbZ 
retrospec/we —The Pensions Act (XXIII) of 
1871) is oob retrospeocive in its operation* 
Jamnadas V. Lalitarm, 2 B. 294. 

(141) -AfmZiYJ.s ^Ic/ VIII o/ 1065 —No re/ros- 
2 }eclivc (q>ernlio]i .—Madras Act VIII of 1855 
bas no retrospective operation. The general 
principle is that rights already acquiredshsU 
not be afieoted by the retro-action of a new 
Jaw. Rules as to procedure are an exception. 
The law as to the acquisition of rights is that 
prevailing at the period of the arising ^ the 
matters of fact which generate them. Their 
enforcement must bo according to the rules ot 
process at the period of suit. G. LEE 

V. 8AMBAMURTHI RAYAR, 6 M.H C. 122- 
[R.. 22 B. 884, 7 Ind. Cas. 11.] 

(142) — Dekkhnn Agriculturists Belief det, 
1879. s. 12.—8. 12 of the Aot must be allowM 
a retrospective effect only in so far as i 
regulates the procedure of the Court. lUe 
portion of the section “and secondly with a view 

to taking an account between such patties in 

manner hereinafter provided” ^ 

a retrosnectivo effect. PaTMABIBIv. GAN 

BALLAL. 9 Bom. L R. 917=31 B. 830. ««m- 
stderini; 8 Bora. L. R. 798. 

(liZl—Act IX of IB 59 -Retrospective 
(ion.-Aot IX of 1659 is plainly. 
its operation and includes claims to . 
property which bad been confiscated P*”®” 
to its passing. MAHOMED BAHADUR 
v: The Collector of Bareilly, 13 b.l. , 
292. P.C.=2l W.R.318 = 11A. 187=3 Bar. 


(l44)-dc( XoM859,s. 

159 isretrcBpective. THAKOORANEB D088BB 
BiSHBSHUR MOOKBBJBB, B.L.R- aUp* 

t2s3W.R. Act Xs Rule 29. 

Seville-Repeal of Acts-Effect 
■isthig rights—Act 1 of \S68, s. 6. In 
itly of 8. 6 of Act I of 1868 . the repealing of^ 
Db, would not affect rights **''®*^y gn* 
ESSES8UR BHUGDT V. MUBLI SAHU. 

13 = 11 C.L.R. 409. 

(146)—L(><7isfa/ion-S«5sZanfit’e rtjjWs 

•dto c—Pevdvig suiZ.—It ‘® ® 'flarties 

hen the Legislature alters the rights of pat 

r taking away or conferring ““J 

jtion. its enaotmeDts, uoless id 

ley apply to pending actions, pa).,r 

lem. But there is an exception to tb‘8 

amely, where enactments merely affwt 

ure, but do not extend to ST. 

EDAVALLI NABASIAH V. MANGA^. » 

[.638. [J.. 5M,L.T* 27=82M.U0.]. ■ 
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(147) —Procedure Codes — Ccnistruction. —The 
widest possible oonstruction should be putupoo 
Oodes of Procedure as distinsuisbed from sub* 
stantive law. GOBINDA RAM MONDAIj v. 
BEOLANATH BHATTA, 15 C. 432. 

(148) — Coyistnietion of statutes—Rule as to 

retroactivity of enactments.—Per Westropp, J .— 
As a general rule, a retro*active efiect should 
not. in the absence of express language or 
necessary implication showing that tbe inten¬ 
tion of the legislature is otherwise, be given to 
statutes or Acte. Tbe rule does not apply 
where a Statute is remedial, and merely alters 
procedure, without diverting any pre-existing 
right. Per Bayley, J .—When, of two pos¬ 
sible constructions, one is in strict harmony 
with tbe improvements introduced by tbe Act, 
and with the spirit of modern legislation, while 
the other treats tbe point under consideration 
as not having been considered by tbe legisla* 
ture at all, the former is to be preferred. 
Cases as to construction of statutes relating to 
procedure and retrospective eSect of enact¬ 
ments generally, reviewed and discussed at 
great length. In the matter of the petition of 
RatansI KaliaN.71. 2 B. 148. [K, 9 C. 

446 = 12 C L R 431, 9 C.L.R. 281, 5 B. 653, 
6 B. 26. 11 B. 469. 12 B. 449. 21 B. 822. 153 
P.L.R. 1901, 86 P.L.R. 1904 = 90 P.R. 1904, 
31 B. 630 = 9 Bom. L.R, 917, F.B.] 

Alteration in lair — Paws (foverning a 
Where tbe law is altered when a suit is 
pending, tbe law which exi.sted when the suit 
was commenced must decide the rights of tbe 
parties. PftABHAKAR KASHINATH v, KHAN- 
DERAO AMTAJIRAO, 10 Bom. L. R. 623. 

(150)— Alterations in iiroccdtirc—Retrosyec- 
/iuil;/.—Changes of law relating to procedure 
hav eretrospective effect. Balakrihhna 
PANDBARINATH V. BAPU Yksaji, 19 B. 204, 

{mi)—Procedure —Change of law—New Act 
la apyly. —Where a new Act has come into 
force after the institution of a suit, that Act 
will apply to matters of procedure. Sevai 
Bowtan v. Thasildar of Periakulam, 

6 M.L.J. 122. (8 M. 93, Rel. on.\ 

(162)—/?idian Companies Act, 1867 aiul 1866 
—Illegal contract—Effect of alteration of law on 
pending .suifa. —This was a suit to recover from 
the defendants a certain sum. in specific per- 
fotmanoe of an agreement in writing made 
betv/eeo the plaintiffs and tbe defendants on 
Ist March 1866. for tbe purchase and sile of a 
share in the Bombay Reclamation Co., which 
the plaintiffs were ready and willing to deliver, 
but which the defendante bad refused to accept! 
The plaint was amended, at tbe trial, by the 
addition of a prayer for damages, in the event 
of speoifio performance not being granted. The 
original Court dismissed tbe plaioiifis’ suit on 
the ground that tbe plaintiffs could not sue on 
the alleged oontraot, as tbe same was void by 
r^soD of ite having been entered into before 
the plaintiffs’ oompany was registerad and at a 
tune when it was an illegal assooiation. An 


Statute, CoDstroctioD ot— continued. 

appeal was made against this decree on the 
grounds that the alleged contract was not ille¬ 
gal nor was it rendered invalid by s. 2 of Aot 
XJX of 1857. Held (i) that upon the proper 
construction of s. 2 of Aot XIX of 1857, tbe 
contract was illegal and that the plaintiff could 
not sue on it; and (iij that, although Act XIX 
of 1867 was repealed by Act X of 1866. still tbe 
lights of the parties in this suit must be govern¬ 
ed by it. because tbe suit was commenced when 
Aot XIX of 1857 was tbe Act which was in force. 
When a law is altered while an action is pend¬ 
ing. tbe law a» it existed when the action was 
commenced must decide tbe rights of the par¬ 
ties, unless tbe Legislature, by tbe language 
used, show a clear intention to vary tbemutual 
relations of such parties, In the present case. 
Act X of 1866, in s- '220. far from showing any 
clear intention to vary the mutual relation of 
the parties under the previous law, indicated 
an intention that the relation should be pre¬ 
served, because—without going to the extent of 
saying that tbe right which the party has to 
defend himself, in a suit brought upon the con¬ 
tract, on the ground that it was illegal, is a 
right or privilege acquired under tbe repealed 
Act,—tbe introduction of that provision by tbe 
Legislature, in repealing the former Act, shows 
an intention that the relation of the parties 
should be preserved. GU-JARAT Trading Co. 
V. Tuikam.II Vedzi, 3 B H.C O.C. 49. 
[/^ , 15 B. 79, 10 Bom. L. R. 625, 11 Bom. 
L. R. 1372 = 34 B. 220 = 4 Ind. Cas, 843.] 

(1531 — Wager contmets enncleil inratid 
after suits in Supreme Court -Act XXI of 1848 
— E.risting contracts not affected—Itefiospec- 
tive oiwratUm.—Aiter an actiou was entered iu 
tbe Supreme Court at Calcutta, upon a wager 
contract, wager contracts were declared invalid 
by Act XXI of 1848. HefJ, not to affect existing 
contracts, or actions already commenced upon 
such contracts, there being no words in the Aot 
to show the intention of the Legislature to affect 
existing rights. Statutes ace 2 >rimn fade, deemed 
to be prospective only; "Nora cimslitufio 
futiirisfonnnm impnnere debet, mm jimelerilis ” 

doolubdass Pettamberdass V. Ramloll 
Thackoorseydass. SHI A. 109 = 7 Hoo. 

P C. 2ag = Perry 0 C. 232 = 1 Sar. 403. 

(154) —Co»frrtc/s made witiumt iirescribed ffn-- 
mnlilies- Legality —Repeal of Actiirescribiiuj fw 
vialities—Pate of contracts —A statute restrict¬ 
ing Courts of Justice from bearing aud detormio- 
ing suits upon certain contracts not entered into 
without tbe consent of Government aod uot 
registered in a partioular manner, does not ren¬ 
der those contracts illegal, aod, therefore, when 
that statute has been repealed, such contracts 
may be enforced in Courts of Justice, although 
entered into whilst the etatute was in force 
OOPEB MOHUN TAKOOB v- RAJAH RaDHA- 
NAT, a Knapp 228. 

(165)— proceedings—Subsequent pass' 
\ng of statute—Construction.—kXiertAiioas in 
lo^ of procedure prescribed by subsequent 
Btatatee ate retroepeotive in effect and apply 
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to pending proceedings. HAJRAT ATRAMNI5SA 

Bbgam V Valiunissa Bbgam. 18 B. 429. 

7 Ind. Gas. 11 ; R., 163 P.L.R 1901.] 

(156) — Construction of—Law govern- 
ing mil when law is changed pending suit. — 
The laev, as it exists when a sai& is commenced, 
must decide the rights o( the parties to thesuit, 
unless the Legislature has expressed a clear in* 
tention to vary the relative rights of the parties 
to each other in the new law. Rule followed 
in the interpretation of Act X of 1859. BONG- 
SSEEDHUR Doss V. MaHOMED KHULBEL, 
1 Hay 369. 

(157) —Rights of parties —Alteration bi/ Legis¬ 
lature —Effect—Pending actu>ns —Procedure — 
Madras Aefs II of ld94 and HI of 1695.— 
It is a general rule that when the Legislature 
alters the rights of patties by taking away or 
oonferriog any right of action, its enactments, 
unless in express terms they apply to pending 
actions, do not affect them. But there is an 
exception to this rule, namely, where enact* 
mencs merely affect procedure, but do not ex¬ 
tend to rights of action. (Per Jesscl, M.R.,\xi In 
re Joseph Suche and Co., 1 Ch. D. 50. F.) 
There is nothing in the wording of s. 31 of 
Madras Act III of 1895 Co negative the applioa* 
tion of this general rule. Madras Act II of 
1894, wbeo extended to the office of Village 
Accountant in the Venkatagiri Estate, did nob 
takeaway the jurisdiction of the Court to de¬ 
cide the suits then pending before it. CHINNA 
NaRASIAH V. MANGAMMA, 14 M.L.J. 340. 
[R., 7 Ind. Gas. 11.] 

(158) — Bombay Valatidar’s Act—A 2 >plication 
of. to pouling suits,—It is a general rale that 
when the Legislature alters the rights of parties 
by taking away or conferring any right of 
action, its enactmeotsi unless in express terms 
they apply to pending actions, do not sffset 
them. BHU.TANQ HANMA.II KULKARNI V. 

Sanjiva Baswant. 2 B. 374, Note. 

(169)— Right of appeal is not a mere matter 
of proccdure.~lQ disturb an exietiog tight of 
appeal is not a mere alteration of procedure. 
Nana ABA v. Shbku andu, lOBom.L.R. 
330=32 B. 337. 

(160) —.4cf XXV of 1857, .s, 9—Right of action 
haired—Repeal of Act—Act IX of 1871.—A 
right of action which was extinguished by Act 
XXV of 1657 is not revived by the repeal of the 
Act. THAKOOB KAPILNAUTH SAHAI DEO V. 

The Government. 13 B.L R. 443=22 W.R. 
17. [F., 4 0. “283 ; Appl, 3 0. 331.) 

(161) — Right to sue for debt barred—Effect of 
repeal of enactments—Right not revived.— 
Where, under a previous enactment, the right 
to sue for a debt was barred, the subsequent 
repeal of that enactment would not revive the 
right to sue. the debt being extinguished. 
NocooR Ohunder Bose v. Rally Ooomar 
GHOSB, 1 C. 323. {Expl,, 6 C.L R. 469 ; R., 
7 O.L.R. 121.) 

(162) —Repeal of statute —Absence of esipress 
words-Right acquired, under repealed statute.-- 


The repeal of a statute or other legislative 
eodctment cannot, without express words, or 
clear implication to tbatefieot, in the repealing 
Act, take away a right acquired uuder the 
repealed statute or other euactmeut while it 
was in force. SlTARAM VA9UDEV v. EHAN- 
DBRAV BALKRI5HNA, 1 B. 286. [P., 1 B, 

295 ; R., 2 B. 148. F.B , 153 P.L.R. 1901,90 P. 
R 1904 = 89 P.L.R. 1901 ] 


(163) — Conflict of statutes—Rule of interpret¬ 
ation—Intention of legislature.—'Nhen enact¬ 
ments are apparently onoosed, one must, if 
poi^sible, be read as qualihcation of the other, 
so that some efiect, furthering the intention of 
the legislature, may be given to each. SHAM* 
KBR RAMACHANDRA V. VISHNU ANANT, 1 B. 

67. 

(164) —Co«/?icf oi enactments—Later to be 
followed.—Wtiero a conflict arises on aoompati* 
SOD of two enactments, the one of later date 
must be followed. AJOODHYA PERSHAD v. 
GUNGA Pershad, 6 C. 249=6 C.L R. 887. 
[II.. 4 A. 27.) 


(165) —P/‘ODisions of Civ. Pro. Code inconsist¬ 
ent with those of Probate and ArfmiuisfMfion 
Act - Procedure. —If the provisions of Oiv. Pro. 
Code ace inconsistent with those of the Pro- 
bite and Administration) Act, those of the 
Code must prevail, as it is the later eoactmonk. 
ESOOP HASSHIM BOOPLY v. PATEMA BIBI, 
24 C. 30=1 C.W.N. 8. 


{\&^)-Indian Contract Act, l^n-Scope — 
The Indian Contract Act, so lac as it goes, is ex¬ 
haustive and imperative. MOHRI BiBEBv. 
DHARMODAS GHOSE. 30 C. 839, P.C. = 30 I.A. 
114=10. W N 441 = 9Bom. L.R 42 l= 8 SaP. 
374. [F., 10 Bom. L.R. 1113, H Bom. L. B. 

335.J 


(167)— Prerogative of Crown—Rule of Inter- 
preialiun.—The rule of interpcetation that the 
prerogative and the advantages it affords can* 
not be taken away except by the consent of the 
Crown embodied in a statute, applies not only 
to the statutes passed by the British, but also 
to the Acts of the Indian Legislature, framed 
with constant reference to the rules reoogmse 
iuEogland. GanPaT PUTAYA v. THE 

LECTOR OP KANARA, 1 B. 7. [F.. 25 ^,457 = 
12U.L.J. 208; R., 14 B. 213. 31 B. 86, P. B., 
8 Bom. L. R. 904 = 2 M.L.T. 13, 12 Bem. L. 
R. 34.) 

(166}—Luompleie transfer—Transfer of Pr^ 
vertg Act, 1882 .—After the Transfer of 
Act came into force, a transfer of t 

property cannot be effected in any 
prescribed by the Act. 

RUQNANA V. PERIYA DORAS \MI. 24B* »•» 

8 C.W.N. 217 = 22 l A. 46, P Sa^ “‘r 
[R., 29 M. 836=16 M.L.J. 395 = 1 M.L.T. 15J» 
26 M. 339.) 

(169)— Arbitrator incapable of 
supers^ing reference—Civ. Pro. Code, *• * 

—When one of the arbitrators beoomw 
pable of acting, the Court w oompatsui 
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Btatate. CoaitroctloQ of— continued. 

Buperaede the reference and decide the case 
itself. 8b. 318 and 819 of the Code are through¬ 
out permissive and not obligatory. BISHUN 
y, Bhao and GOPAD, 66 P.B. 1870. 

(170)—The Charter of the Court is to be-con- 
straed by the Acts of the Parliament to which 
it refers. To eiclude the jurisdiction on the 
ground that the matter concerns the revenue» 
the oooneotion must be immediate^ not conse¬ 
quent or argumentative. To restrict it in 
respects of acts ordered or done according to the 
regulations of the Governor in Council, it must 
appear that they bad reference to the collection 
of the revenue. The regulations relied upon 
must-be set forth upon the plea or answer. 
Natives, bound by the rules of the service into 
which they enteri cannot recover back bribes 
which they have been (it may be improperly) 
compelled by tbe Company to give up* Interest 
and costs refused to a Native of this description, 
With reference to claims in which be succeed- 
ad. VENCATA RUNGA PlLLAI v. THE 

Honoubarlb East India Coupany, 
Strange’s Motes of Cases. Vol. I. 174. 

I 

{yi^)'~‘CJuirter Act, s. \2—Conslrtu:tion of. 
““8. 12 oi th. Obsrter docs Dot tcquirs pet- 
sons to personally carry on business, within the 
limits specified in order to give jurisdiction 
to the High Court, M.R.R.M. Muthaya 
Chettiv. John Harbison Allan, 4 H. 209. 
CK, 12 B. 607, 17 B. 662.] 

Scope of preamble-See ACT XIX OF 1841, 
8. 8. 6 Ind. Cas. 289 = 12 C.L.J. 8. 


“ Representative,” moaning of tbe term, in 
Aot XIII of 1865— See ACT XIII OF 1855, 15 
M.L.J. 363-28 U. 479. 


Of tbe word ‘ relative ’ in s. 3 of the Lunatics 
Aot (XXXV of 1658)- See ACT XXXV OP 1868 
«a. 3, 22, 94 P.R, 1906. 

See ACT IX OF 1861. 2 Ind. Jut. N-S. 193. 

Effect of legislative change upon proceed- 
ings instituted before change—See ACT I OP 
1868,8. 6, 16 0. 267, F B. 

punotuation-See ACT IV OP 
1869, a. 8 (J), 171 P.L.R. 1911 . 


55. 11 A. 378-A.W 

n. iooU, 104. 


ol marginal notes-See ACT XVIII OF 
18TO, 88. 12, 18 and 14, 6 Ind. Oaa. 818-8 M. 
L.T. 22-11 Cr.L.J. 810-20 M-L J. 600. 


Of the words * undivided family ’ and 'dwell¬ 
ing house ’ in 8. 4 of Aot IV of 1893 (Partition) 
—See ACT IV OF 1898, s. 4. 9 0.0. 166. 


Where statutory rights of an exceptional 
oharaoter have bMo oreated—See AOT 1 of 
1694, s. 6 (1), 11 O.L.J. 612—6 Ind. Cas. 467 . 


Conatruotion of stalntes oonfetriog on private 
promoters or oorporations, a tpeoial power of 
acqairine land and of enoroaobing upon general 
ri^ta-See ACT I OF 1894, ss. 6. 7. 9 to 19. 9 

BsLtBa 68s 


statute, ConstruotioD of—conftnue(7. 

Meaning of the words ‘ Person interested ’ 
in s. 18 (1) of the Land Acquisition Act—See 
ACT I OP 1894. s, 18. 10 O.W.N. 195. 

The word ‘ house ’ in a. 49 of Aot I of 1894 
meaning of—See ACT I OP 1894, a. 49, 9 O.C. ‘ 


otatutes conferring jurisdiction—Construe- 

ss. 8. 9. 3 S.L.R, 

221 = 6 Ind. Cas. 867. 

Principle of interpretation—See ACT II OP 
1902. 88. 21, 26. 28. 34. 13 P. R. 1909 = 31 P 
L. R. 1909=17 P.W.R. 1909 = 1 Ind. Cas. 

4dl. 


See Ben. act XI 
359. 


OP 1859. s. 31. 11 



See Ben. act XI of 1859, s. 37, 
334« 


24 Cs 


1 J ZTS tbu ejccepiiiOD to s. 37 

of Act XI of 1859 can be extended to cover 
lan^, included in lease, whereon buildingaand 
tanks, etc,, have not been constructed-Excep- 
Uoo limited only to land covered by building! 
tanks, etc.— See BEN. ACT XI OP 1859 s 37 
exc. 4. 12 C.W.N. 1029. ’ 

See BEN. ACT IV OF 1876. a. 357, 18 C. 91, 

Of tbe words ‘ such debts and liabilities ’ 
i?* (Beog8l)-See Ben, 

f/Sts ^ C.L.J, 238=33 C, 

lUoD. 


Court when can override plain language of 

statute—Use of proviso—See Ben. ACT III of 

C L J. 524=6 Ind. Cas. 410 = 14 
C.W.N. 857 = 37 C. 697. 


“May” and "shall”—Meaning of-Sce 
Ben. ACT III OF 1804, 8. 339, 17 C- 329. 


In matters of procedure, amending Acts affeot 
legal proceedings commenced under repealed 

VIII OF 1895, s. 106, 

0*VV.N- 987» 


Meaning of the term 'protected interest’ in 
8. 160 of tbe Bengal Tenancy Act—See BEN. 

N?^ 80 ri 3 ?C. 9u'.' “• ‘=‘- '*>• ® ° 


Act conferring new right—Retrospective 
operation—See Ben. act VIH of 1886, s. 174. 
14 0. 636, P B. 

88- 24, 26, 19 C. 

198, Not6« 


TAiuo ui uiBrgiDai Doles 






OP 1691,8.4,6 Ind. Cas. 392. 

B. 634 of Bengal Act HI of 1899 (CaloutU 
Municipality)—* Cause of action ■ Accrual 
of right to sue’—See Bbn. Act HI OP 1899 
8. 684, 9 O.W.N. 217-32 0. 277. 


See BOM. ACT X OF 1876, a. 11, 20 B. 803. 
See BOM. ACT V OP 1870, 0 . 65, 17 B. 164.: 
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Statate, Construction of—continued. 

S<r BOM. ACT XVII OP 1879, 8 B. 340. 

One statute incorporated by reference into a 
second statute—Repeal of the first by a third 
—Effect on the second —See BOM. ACT XVII 
OF 1(579, 8. 13, cl. (c), 13 Bom. L.R. 503. 

See BOM. ACT VI OF 1888, 0 . 31, cl. 2, 17 
B. 289. 

The Mamlatdars Courts Act, 1906, in so fat 
as it disturbs an existing right of appeal is not 
an enactment of procedure and has no retro¬ 
spective effect —See BOM. act II OF 1906, 10 
Bom. L.R, 330 = 32 B. 337. 


Statate. Conetraction of—continued. 

Revenue enactments passed on the same day 
—Interpreting terms of one Act by reference to 
the terms of the other—See U.P. ACT XVIUOF 
1876, 8. 9, 14 C.W.N. 817, P.0, = 12 O.L.J. 40 
= 12 Bom. L.R. 508=8 M.L.T. 89 = 13 0.0. 
165 = 7 lod. Cas. 196, 

Rule of construction of articles of Limitation 
Act—See CARRIERS, 3 Ind. Cas. 662=9 M.L. 
T. 169. 

Of the term ' representative ’ iu s. 244, Civ. 
Pro. Code—Purchaser of putni tenure—See 
ClV. Pro. CODE. 1903, s. 47, 9 C.W.N. 824 = 
32 G. 1031. 


Acts, retrospective operation of—Sec Bur, 
ACT VI OF 1900, s. 27. 5 L.B.R. 148 = 5 Ind. 
Cas. 960. 

Rule of-Sce G, P. ACT XVIII OF 1881. 
es. 71. 138 (n). 6 N. L. R. 189. 

Rule of oonatruotion—Words of old statute 
made part of new statute—Object—See C. P. 
ACT IX OF 1683,8. 41 (5), 6 N.L.R. 69 = 6 
lod. Cas. 819. 

Statutes iuterfering with private rights, 
construction of—See C. P. ACT IX OF 1883, 

8. 41 (7), 4 N.L.R. 45. 

Meaning of the word ' days ' in s . 55 of the 
Madras District Municipalities Act—See Mad. 
ACT IV OF 1884, s. 65. 16 M.L.J. 101=29 M. 
329. 

“ As if they were arrears of land-revenue,” 
meaning oi the phrase in s. 28 of Act I of 1886 
(Madias, Abkari)—Sec Mad. ACT I OF 1886. 
8. 28, 28 M. 420. 

See Pun. act I of 1900, 63 P.L.R. 1901 = 
39 P.R. 1901. 153 P.L.R. 1901 = 4 P.R. 1902. 

Expression "whether that right has accrued 
before or after its commencement" in s. 2 (3) 
of Punjab Pre-emption Act, 1903, includes 
right created by Act itself— See PUN. ACT II 
OF 1905, 3. 2 (3), 22 P.R. 1906=48 P.W.R. 
1908 = 122 P.L.R. 1908. 

Of S3. 6, 11. 14, 15 and 22, cl. (6) of Act 1 of 
1869, Oudh Estates—See U.P. ACT I OP 1869, 
88. 8, II, 14, 15 and 22, ol (6). 8 O.C, 45. 

Value of marginal notes—See U.P. ACT I 
OF 1869, BS. 14. 15, 22. 11 Bom.L.R. 516, P.C. 
= 8 C.W.N. 699 = 1 A.L.J, 384=7 O.C. 248 = 3 
Ind. Cas. 359. 

Interpretation of statutes—Marginal notes in 
Indian statutes—Sec U.P. ACT I OF 1869, 
sa. 14, 16. 22, cl. (6). 3 O.C. 120. 

Construction of the word ‘ legatee ’ in s. 22 of 
Act I of 1869 tOudb Estates)—See U.P. ACT 
I OF 1869, 8. 22, 2 0 L.J. 194, P.O. = 9 O.W. 
N. 1009=8 0.0. 317 = 15 M.L.J. 352 = 27 A. 
634. 

See U.P. ACT XVII OF 1876, sa. 173, 174, 

6 O.C. 266. 

Construction of the word * sub-division ’ in 
the Oudb Laws Aot—See U P. ACT XVIII OP 
1876y 88. 8 and 9, 9 O.C. 211. 


Meaning of the words '* representatives’’and 
"or their representatives” in s. 244, Civ. Pro. 
Code—See ClV. PRO- CODE.1908, s. 47, 8 O.C. 
370. 


Wnen statutes are to be construed as operat' 
ing—Retrospective operation—See CIV. PRO’ 
CODE, 1903, s. 48, 7 A.B.J. 420=6 lod. Cas- 
168 = 32 A. 499. 


S. 295, Civ. Pro. Code, 1832—‘ Against the 
same judgment-debtor ’—See CIV. PRO, CODE, 
1908. 8. 73. 8 O.C. 80. 

Meaning of the words " purporting to be done 
in official capacity ” in a. 424, Civ. Pro. Code 
—See ClV. PRO. CODE, 1908, a. 60, 9 0.0. 
275. 

Statutes imposing restrictions upon the sub- 
jeot’e right of suit to be construed strictly— 
See ClV. PRO. Code, 1908, 89. 92, 93,1 B.L.B 
166. 


Meaning of ‘ direction of the Court is neow- 
sary for the administration ’ and ‘ suoh further 
or other relief ’ in s. 539, Civ. Pro. Code—w 
CiV. PRO. CODE, 1908, SB. 92 and 93, 10 O.W. 
N. 581 = 33 0. 789. 


Laws affecting rights—Retrospective effMt 
See CiV, PRO. CODE, 1908, ss. 104, 105, 154, t 
A.L.J. 1070 = 8 Ind. Cas. 8. 

Of ‘ substantial question of law ’ in s. 59®^^ 
the Civ. Pro. Code—Sec Civ. PRO. CODE, liH». 
8. 110. 69 P.R. 1905 = 177 P.L.R. 1905. 

Of ‘ the value of the matter in dispute Jo 
0.696 of the Civ. Pro. Code-See CIV. FBV- 
CODE, 1908, 8. 110, 60 P.R. 1905 = 150 P.D.R- 
1905. ^ ... 

See OlV. Pao. CODE, 1908, s. 115, 13 0. UO. 

Meaning of the expression ‘ same ^ 

8.28, Civ. Pro. Code-Sec OlV. PRO- ^ 
1908, O.I, rr. 3, 4 (ft), 16 M L J. 39=29 M. 

Rule as to—Construction of provisions 

Civ. Pro. Code—See CiV. PRO. 

0. I, r. 3. O. II. r. 3. s. 115. 7 N.L.R. 130. 

Ofs. 639, Civ. Pro. Coda-See Cl^P^; 
CODE. 1908. 0.1, r. 8 (1). ss. 92 and 98. 9 

W.N. 594. , . 

Meaning of the words * suit * P 
in B. 43. Civ. Pro. Code-See 
1908, 0. II. r. 3, 0. VIII, t. 6, 1 G.L.J. ^ 
32 C. 654. 
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Statate, ConatrootloQ ot^ontinued. 

Of the words ‘ Dot resident’ in s. 37 of the 
Civ. Pro. Code—Sec OIV. PRO. CODE, 1908, 
O. Ill, r. 9, 2 A.L.J. 626 = A.W.N. 1905, 221= 
28 A. 135. 

See Civ. Pro. Code, 1908, O.V. r. 17, 
O. XVI, rr. 10 to 13,17. 18. 3 O.W.N. 307. 

MesniDg ol the words ’Fdils to preaent’ in 
8. 113 of the Ojv. Pro. Code— See CiV. PliO. 
GODB. 1908, 0. VIII, r. 9. 16 M-L J. 30. 

See CiV. Pro. Code, 1909, 0. XXI,.r. 16 
and s. 47, 26 M. 264. 

Meaning of the worda ‘the right which the 
plaiutifi claims to the property in diepute' in 
8. 283, 0i7. Pro. Code—See CiV. PRO. CODE, 
1903, O. XXI, rr. 68, 61, 63, 3 O.L.J. 381. 

See Civ. Pro. Code, 1903, 0. XXI, r. 64, 
e. 63, 6 O.L.J. 130=34 C. 336. 

“ Person whose immoveable property has 
been sold ” in s. 310<A, Oiv. Pro. Code—See 
CIV. Pro. Code, 1908. 0. XXI, rr. 89, 94. 
a. 66, 17 M.L.J. 127 = 30 M. 214. 

Acta of procedure — Ketrospective effect— 
See ClV. Pro. CODE, 1903, 0. XXIX, rr. 2. 
3. 12 Bom. L.R. 730. 

On points specifically dealt with by enact¬ 
ments, Ookicts cdDuot disregard or go outside 
the letter ot eoaotmeaca —See ClV. PRO. CODE, 
1908, O. XLlll, rr. 6, 6, s. 104, 0. XLlll, 
r. 1 , 3 O.L.J. 67 = 38 O. 927. 

Construction of the word ‘object’ in s. 23 of 
th» Contract Act—See CONTRACT ACT, 1372, 
8. 23, 10 C.W..'l. 765 = 33 O. 702. 

Absence of a provision in an Act is not legis¬ 
lative withdrawal—Cnnatruotion of Contract 
Act—See CONTRACT ACT, 1872, ss. 39,73, 
II Bom. L.R. 336 = 2 ind. Cas. 476 = 34 B. 
192. 

Extension of principles underlying the exist-, 
ing law to new phases of afiatrs oy analogy and 
other meihuds—See CRIM, PRO. CODE, 1896, 
88.87 and 88, 19 P.W.R. 1906, F.B. = 16 P. 
A. 1908 = 166 P.L.R. 1908. 

CoDstraotion of limitation laws—See CUS- 
TOUB—PUNJAB—AlilBNaTION. 9 ind. Cas. 
800, F.B. 

CoQBtraotion of Statutes ol Limitation—See 
PBBUTTBB Property. lO O.L.J. 284, p.C.= 
6 A.LJ. 867 = 11 Bom. L.R. 284 = 19 M.L.J. 
680 = 36 0. 1003=14 O.W.N. 1 = 4 ind. Cas. 
449. 

See EMHANOBUSNT 09 RBNT=-£NBAN0B- 
^BNT, LIABILITY TO, 6 N.W.P, 878. 

Statate of limitation— See ESTOPPEL—Es* 
ffOPPBL BY JUDOHENT, 6 O.L.J. 621, 

Belaxiog or avoiding Indian Statate Law by 
applying ptinoiplea of equity— See EviDBNOB 
ACT, 1872, 8. 99, 8 N.L.R. 19. 


Statute, Constraction of—donftnued. 

Right and jurisdiction expretsly conferred by 
statute-When canbe taken away—rSee E^IECU- 

TioN OF Decree—general, iOM.l.t. 437 . 

See EXECUTION OP DECREB—EFFECT OF 

Change oP'Law pending Execution. 21 

O. 940, P.B. 

Rules of—Legislative recognition of the— See 
Execution op Decree—Mode op Execu¬ 
tion, 9 O.L.J. 271 = 36 C. 543=1 Ind. Cas. 
168 . 

See Guardians and Wards act, 1390, 
S8. 34,41, 6 O.W.N. 207. 

See Guardians and Wards act, 1890, 
8. 39, 18 B. 375. 

Construction of statutes by reference to 
repealed statutes, when permissible—Statute 
24 & 25. Viot., c. 106, referred Co as tbrowiDg 
ligbtoD 28 &29Vic't., c. 15—See HIGH COURT, 
jurisdiction of—CALCUTTA,’ 12 C W.N. 
657=35 C, 701 = 7 C.L.J. 563. 

lllustratione ought not to be cjnstrued as 
limiting the right given by the eection—lllusr 
tration (c) of S. 42 of the Specific Relief Act- 
See Hindu Law—Reversioners, 28 M. 57 
= 14 M.L.J. 209. 

See Interest—SPECIAL Cases, 11 W.R. 

P. C. 19 = 2 B.L.R, 44, P.G. = 12 M.I.A. 157. 

Meaning of the words ‘ total interest decreed’ 
in Regulation Ill of 1872 (Sonlbal Porgun- 
nahs Usnary Laws) as amended by Regulation 
V of 1803i 8. 24—See INTEREST—SPECIAL 
CABBS. 1 C.L.J. 162. 

Btatuto 'when may by held to have been 
repealed by another statute by implication— 
See—L ease—General, 6 ind. Cas. 685=' 
12 C.L.J. 126. 

Meaning of tho word 'dwell' in art. 12 of the 
Letters Patent—Sec LETTERS PATENT, HIGH 
Court, 1865—Madras, s. 12 , 1 M.L.T. 71 = 
16 M.L.J. 238 = 29 M. 239- 

See Limitation act, 1908, s. a, 22 M* 
494. 

8. 6, Limitation Act—^Meaning of the words 
'sufficient cause ’—See Limitation Act, 1906, 
88. 4. 6, 8 O.L.J. 645=10 C.W.N. 986 = 33 0. 
1823. 

Construction of Limitation'Act—See LIMIT¬ 
ATION AOT, 1908, e. 10, arts. 120, 123, 12 
Bom. L^. 881 = 8 Ind. Cas. 189. 

See LIMITATION ACT, 1909.s. J.3, 2 N.W.P. 

178. 

All legislation is primarily territorial —Limit 
when to he placed upon the general sense nf 
words usedta stetatee—See Limitation act, 
1908, 8. 14, 12 Bom. L.R. 677=8 Ind. Cas. 
646. 

Aoknowledgment by Agent—Repeal ofprovi- 
ooa Limitation Act—Revival of right to sue— 
See Limitation act, 1908. s. 19, 8 a.l.J. 
1272. 
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Statute. Coastructioo of— continued. 

CoDfitrucbioD of the words ‘ new plaiotifi ’ in 
8. 37-2, Civ. Proi Code—See LIMITATION ACT, 
1908. 6. 22. 9 0.W.N. 883. 

’ Meaning of the word '‘interruptioo -’ in s. 26 
of the Limitation Act (XV of ISTTjHSee Limi¬ 
tation ACT. 1908, 8. 26. 73 P.R. 1905=*203 
P.L.K. 1905. 

Suits, for contribution —Interpretation of 
Limitation Act—Sfe LlriitatioN , ACT, 1908, 
arts. 61, 99. 100 and 120, P.L.R. 1900. p. 149. 

Construction of the words “ wrongfully in 
popsession ’’ in art, 109 of the Limitation Act, 
— See Limitation act. 1908. arts. 109, 120, 
3C.L.J. 182. 

See Limitation act. 1908. art. 171, 6 B. 
26. 

CoDstruotion of the words ‘date of issuing 
notice ' in art. 179 (5) of Limitation Act, 1877 
—•See Limitation act. 1908—Step-in-aid 
OF Execution, art. 182. lOCW.N.303 = 4 C. 
L.J. 530. 

Munioipalitics Act, Construction of— See 
MUNICIPALITY. 6 N.L.R. 53=6 Tod. Cas. 
431. 

Repealing of old law—E^ect of Procedure 
under new law—See POSSESSION—SUITS POK 
POSSESSION. 2 A. 94. 

Of the word ' lands ’ in a. 10 of the Punjab 
Laws Act—Sec PRE EMPTION—RIGHT TO 
PUE-EMPT, 22 P.R. 1906 = 115 P.L.R. 1906. 

Construction of the word ' village ' in the 
Punjab Liwa Act. See PRE-EMPTION — 
MISCELLANEOUS. 21 P.R. 1906. 

When ODO statute may be impliedly repealed 
by a subsequent statute—PRESIDENCY 
Towns Insolvency act. i909,i7 108 
12 Bom. L.R. 750. 

See PRORATE—Effect OF Prorate, 8B. 

241. 

.loaning of the words ‘ persona olaiming to 
have an interest in the estate’— See PROUATB 
AND ADMINISTRATION ACT, 1881, 88 . 69 and 
71. 1 C.L.J. 258. 

Statutes conferring summary remedy are to 
be strictly applied—RE0lSTRATI0N'4fCT. 
1886, 8. 63, 6 M.H.O. 4. 

See REOI.STRATION ACT. 1908. s. 2. 6 M.L. 
J. 27. 

See Registration act. 1908. s. 17, 18 B. 
92. 

Sec REOIRTBATION act, 1908, s. 50, 6 B. 
495. 

Sec Small Cause Courts, Presidency 
T owNS,.JuRiSDiCTioK. OF—General, 17 B. 
662. 

<' Where the law has been codified it is oflittle 
avail to inquire what ia the JaW apart from 
such codification, and the Courts must look to 
the Code iteeif as their guide in the matter— 
Sec SPECIFIC Relief ACT, 187,7. s. 57,13 
O.W.N. 256 = 9.C.L.J. 190=36 0. 864 = 1 Ind. 
Gas. 629. 


Statute, Construction of—concluiierf. 

Enactments imposing burdens how to., be 
cooeltued—E-xemptiohof a deed frdm stamp* 
duty by whom and how to be proved— Se^ 
STAMP ACT. 1899, s. 24, 29 B. 203. ' 

Sec Statute 24 and 25, Viot., 0. 104, 6. 9, 8 
W.R. 470. 

Of the word ' value' in s- 19 of Act XII of 
1887 (Bengal, etc., Civil Courts)— See SUITS 

Valuation act. 1887, ss. 8.9,12,3 a.L.J, 

‘ 266, P.B. = A.W.N. 1906. 99=28 A. 545, F.B. 

Coustruction of statutes relating to procedure 
— Rule of interpretation — Applicability to 
Indian Legislature—See SUITS VALUATION 
ACT. 1887. 8. 9, 31 P.R. 1909 = 49 P.L.R* 
1909 = 3 Ind. Cas. 401=36 P.W.R. J909. 

See Transfer of Property act, 1882, 
S3. 2. 99, 19 M. 332 = 6 M.L J. 88. 

See Transfer op Property act, 18B2, 
39. 59,123, 24 A. 319, F-B. = A.W.N. 1902,127. 

See Transfer of Property act, 1882, 
8. 72. 31 0. 975. 

Of s. 96 of the Transfer of Property Act- 

See Transfer op property act, 1882, 
s. 96. 10 C.W.N. 626. P.C. = 3 C.L.J. 481-9 
Bom. L.R. 397 = 3 A.L.J. 360=1 M.L.T. 149 
= 16 M.L.J. 296 = 28 A. 482. 

Statutes creating special right or authorizing 
the doing of an act which ie * 

wrong to an individual— See TRESPASS, 13 
C.W.N. 458=9 C.L.J. 298=36 C. 438=5 
M.L.T. 367 = 2 Ind. Cas. 436. 

Where language ueed ie of doubtful impoitr: 
Sec Valuation of Suit. 6 C.L.J. 255, F.B, 
= 11 C.W.N. 1133 = 34 C. 954. 

Statute of Mortmain. 

(l)-^Api)licabilify .—The Statute of Mortmain- 
does oot extend to the British territories iu the 
East Indies. TaE Mayor OF LYONS v. THE 

Bast India Company. 1 M I A. 179=1 Moo. 
P.C. 178=3 State Tr. N. S. 647 = 1 Sar. 107. ^ 

t 

Statutory Charges. .. '* 

Suit by vendor for the enfdroement of pa^ 
ment of purcbase*money by sale of purchasro 
property is a suit to enforce -difiering from t“® 
lien wbioh an unpaid ve>i«iur iu equity ^loesesst 
es for recovery of oaUi-ce of putobase-moMy 
—See Limitation act, 1008, art^i. 111. 182, 
A.W.N. 1908,. 71=3 M.L.T. 374=5 A.L.J^ 

; 243=30 A. 172. 

I r 

Statutory Duties. 

{!)—Breach of—Actim-Notice—Action m « 

: contract — Suit in co/^itraci —DistincHw het^e^ 
' — Procedure—City of Bonihay Munic^at Ac 
iBenn.. Act III of 1888), « 627-Mitntci^* 
ity—Refund of toxen duty.—A person see*^ 

the protection of an Aot cannot claim that 

conduct has any relation to the ‘'exeentw® 
the Aot," if he knowingly and 
1 aote in contiavention of its provisions. • !• * 
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Statutory Duties—concluded. 

an establiehed principle o{ law that notice is 
not required wboce the action is brought on a 
contract. The exemption from this require¬ 
ment, however, does aqt apply to all suits in 
contract as distinct from suits on a contract ; 
since a tort may give rise to a suit in contract. 

Runchordas V. Municipal Commissioner 

OF BOMBAY, 3 Bom. L. R. 138 = 25 B. 387. 

(2 )—Damage done in theexercise of stafutory 
duties — Action—Right to sue .—No suit lies on 
behalf of a man, who sustains a private injury 
by the execution o( powers given by a statute, 
those powers being exercised with judgment 
and caution. If, on the other band, the injury 
could have been avoided by reasonable and 
practicable precautions then a suit for damages 
will lie. BHOOILAL V. AHMEDABAD MUNI¬ 
CIPALITY. 3 Bom. L. R, 413. 

(S)—Breach of-~Right of action .—Where a 
person or body of persons having statutory 
authority for the construction of works (whether 
these works are for the benefit of the public 
or for the benefit of the undertakers, or 
as in the case of the railway, partly for the 
benefit of the undertakers and partly for 
the good of the public) exceed or abuse the 
powers c inferred by the legislature, the remedy 
of a person injured in consequence is by action 
or suit and not by a proceeding for compensa¬ 
tion under the statute which has been so trans¬ 
gressed. H. H The Gaekwar v Katchar 
ABAI, 5 Bom. L.R. 405-27 B. 344. (Onatweal 
frcmi 2 Bom. L. R. 38.) 

Statutory Powers- 

Statutory powers, how far a mistake of law 
affords protection to a person acting under—See 
Mistake of Law, 7 Bom. L R. 337. 

Stay o( Criminal Froceedinga. 

See Hiqh COURT, Jurisdiction of Cal¬ 
cutta, b.l.r. Sup, VjI. 426-5 W.R. Mis. 


Pending Civil suit — See MAGISTRATE, 

Jurisdiction op, 23 C. 6 io 
Stay of Execution. 

See APPEAL TO PBivy Council-Stay of 

EXECUTION PENDING APPEAL. 

See CIV. Pro. Code, 1009, 0. XLI. rr. 6. 6. 

(1)—Execution, stay of^Bigh Court—Juris- 
diction—Judgment debtor intending to appeal 
si>ecialhj to Privy Council-lnherentpoicer—Civ 
Pro. Code (Act S of 1908), a 161.—Pfi- Hooker- 
jee, J .—A Court nas inherent power to stay 
proceedings pursuant to its own order in view 
ol an intended appeal, even though there is no 
express statutory provision in that behalf (6 
C.W.N. 781, R.). The High Court is oompetent 
to make an order for stay of proceedings in 
execution of its decree in view o( an application 
by the judgmeut-debtor to the Judicial Com¬ 
mittee fotepeoial leave to appeal to His Uajeety 
in OouDoil. The stay, however, can be granted 

0. IX—74 


Stay of Execution—-conftnued. 

only for a limited time, and on terms. Per 
Bolmtvood, J ,—Stay of proceedings in execution 
of decree, which the law does not expressly 
authorize, is not to be allowed except on very 
good grounds shown to the satislaotion of the 
Court. Per Curiam. S, 161 of the Code of 
Civil Procedure does not lay down any new 
principle, but merely declares that the Court 
has inherent power to make such orders as may 
be necessary for the ends of justice or to prevent 
abuse of the process of the Court. This 
inherent power is not capriciously or arbitrarily 
exercised: it is exercised e.r debifo just iliac, to 
do that real and substantial justice for the 
administration of which atone tbe Court exists. 
Nund Kishorev. Ram Qolam. 16 C.L J, 508 
-18 Ind. Cas. 807. 

(2) -S. 545. Civ. Pro. Code. 1882 ( = 0. XLI, 

>■.5. present Code) — Order for slay of execution 
passed by oppellntc Coun—Sate held bifore 
communientinu of such order, nature of.—An 
order of an appellate Court under s. 546. Civ. 
Pro. Code. 1882, to stay execution of a decree 
against which an appeal is pending, is in the 
nature of a prohibitory orCer, and. as such, 
would only take effect when communicated, If 
property is sold before such an order is com¬ 
municated to tbe Court holding the sale, such 
sale is not void and cannot be treated as a 
nullity. BESSE89WARI CHOWDHRANI v. 
HORKOSUNDAR MUZAMDAR. 1 C.W N 226. 
(N.W.P. IV. 398. N.W.P. VI, 354. 2 A. 086. 
0.) (/•’., 6 M.L.T. 169 ; Kept, and D., 33 C. 

927 = 3 C.L.J. 67.J 

(3) —Pi on which e.reciilion issfayed.— 

Tbe principle which underlies stay of execution 
pending appeal is this, that the successful party 
io the litigation, that is, tbe ulticuately suc¬ 
cessful party, is to reap the fruits of that litiga¬ 
tion and not obtain merely a bairon success. 
MUSSAMAT BRIJ COOMARREE V. RAMRICK 
DASS. 5 C.W.N. 781. (14 I.A. 1, 27 C. 1, P.C. 
-26 I. A. 281. P.} 

{*)—Execulum—Rejeel{on of security offered 
for stay of proceedings—Interference of High 
Court, unders.lft of its Char ter—Civ Pro. Code 
ss. 209, 221-/lcf XXlll of 1861.-S. 16 of the 
Charter Aot does not justiiy tbe High Court in 
interfering with an order of a Court rejecting 
as insufficient, tbe seourity offered by a judg- 
ment-debtor for staying procepdings in exeout 
tion till a suit brought by bioi against the 
judgment-creditor is decide J. The most obvious 
course in such a case is that suggested by the 
latter part of e. 209, Civ. Pro. Code, which 
directs, that "whenever a suit shall be pending 
in any Civil Court, against tbe holder of a decree 
of Buoh Court by tbe person or persons against 
whom the decree was passed, the Court may, if 
it appears just and reasonable to do so, stay 
execution of tbe decree either absolutely or on' 
Buch terms as it may think just until a decree 
should be passed in the pending suit." Under 
B. 921. Civ Pro. Code (of 1869), aUo. aOourt 
exeenting a decree has tbe power, in every step 
ID execution, ol staying the proceedings before 
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Stay of Execution— conclu^d. 

procpeJing furthor. [fi.i 28 C. 734.] 8. 38 of 

Act XXlil of 1861 was not intended to make 
the piocedure and the powers of the Court 
wbicb may be applicable lo suits before decree, 
applicable to proceedings in suits after decree, 
those various proceedinge and questions beiog 
suffioiently provided for in the Oiv. Pro. Code, 
itself it was only intended to provide a pro¬ 
cedure as neatly resembling Act VIII of 1859 
as possible for the many other kinds of cases not 
being suits which oome before the Civil Courts. 
JODOO MONEE DOSSEE, 11 W.R. 

494. 

{b)-^Api)eal to the Privij Co«»cif— Civ. Pt o. 
Code, ss 603, ^08 ^ = 0. XLV, ry, 8, 13, 
present Code). —An application for stay of exeou- 
lion under s. 608, Civ. Pro. Code, cannot be 
granted before an appeal to the Privy Council is 
finally admitted under s. 603, Civ. Pro. Code. 
S. M. bIBl Jabao KUMARI V. GOPI Chand 
BOTHRA, S C.W.N. 962. (19 B. 10, not folloio- 
ed ) 

Appeal admitted by special leave—Power of 
fligo Court to stay execution— Sec APPEAIjTO 
Privy council—General, 8 A.L.J. 449, 
P.C. = 13 C.L J. 520*13 Bom. L.R. 410. 

Appeal to Her Majesty in Council—Applica¬ 
tion for—belora admission of appeal—Civ. 
Pro. Code, s. 608—See APPEAL TO PRIVY 
COUNCIL—General, a.W.N. 1890. 92. 

See appeal to Privy Council-Cases 

WHERE APPEALS LIE OR NOT, 4 O.L.R. 125. 

Order refusing—“ Order passed on appeal*’— 
“Final order”—“Pit case”- Question of sub¬ 
stantial loss—Discretion— Sec LIV. PRO. CODE, 
1908, s. 109, cle. (a) and (c) and 0. XLI, r. 5, 
13 C.L.J. 681. 


Rent decree—Refusal to stay execution pend¬ 
ing appeal—High Court’s powers —See OlV. 
Pro. CODE, 1908, 8.115, 0. XLI. rr.S. 6 (2;, 
15 C.W.N. 432 = 9 Ind. Cas. 323. 

Powers of appellate Court rc—See ClV. PRO. 
CODE, 1908, 8. 151, O XXI, t. 29 and 0. XLI, 
r. 5, 82 P.R. 1910=149 P.L.R. 1910. 

Inherent power to order, at the time of pass¬ 
ing a decree —See Civ. PRO. Code, 1908, 
0. XX, r. 11, 7 M.L.T. 151 = 5 Ind. Cas. 421. 

Sec Injunction—INJUNGTKW Under Civ. 

Pro. code, 6 B.L.R. 871. 

See Limitation act, 1908, art. 182— 
General, 5 C.W.N. 347. 

See LIMITATION* ACT. 1906, art. 192, 
Miscellaneous, 6 C.W.N. 735. 

Defendant in original suit applying to appel¬ 
late Court for—Costs —See PRACTICE AND 
Procedure, 25 C. 893. 

See Set off, 1 lud. Jur. N. 8. 330. 


Stay of ProcsedlngB. 


( 1 ) —Act Xo/1877, 8. 20 -Tioo suits hi diffe¬ 
rent Courts in respect of same subject matter— 
Stjy of otie suit .—An agent sued his principals 
for the balance of an account in respect of their 
dealloga with him. Six months afterwards, the 
principals sued the agent in a different Court 
for an acoouot and for damages otused by his 
negligence. Held that, as in both suits practi¬ 
cally the same issues wAre triable, the agent 
was entitled, as baviug been the first to insti¬ 
tute the suit, to proceed to the Court in which 
he had chosen to bring his suit, and to have 
the other suit stayed, but without prejudice to 
the right of the plaintiffs (piincipals) in the 
latter suit to institute a cross claim in the 
agent’s suit. M ECKJEE KhbtsbB v. KASOW- 

jee Devachund, 4 C.L.R. 282. 

(2) -Criw Pro. Code (1882), s. 195-Sawfio;>t 
—Criminal proceedings arising out of civil iif*- 
gatian-Pcndaicy of civil suif—Sfnp.—Cfimhi*! 
proceedings lot perjury or forgery, arising out 
of a civil litigatioD.ebould go on during the pend¬ 
ency of the civil litigation. In re SHBI NANA 
MAHARA.J. 16 B. 729. (R , 23 0. 610, 26 B. 
785, 31 C. 858, 7 Bom. L.R. 84 ; D., 6 C.L. 
J 531=11 C. W. N. 712.] 


[3)—Stay of criminal proceedings during p»»t* 
dency of civil sitW.—Toe High Court ougnt not 
to interfere with the Magistrate’s discretion 
and order that orimioal proceedings pending 
before him should be stayed pending the resolt 
of a evil suit dealing with tne same subjec 
matter, except on good cause shown for suo 
interference. DWARK NATH CHOWDHRY v- 
EMPEROR, 31 C. 858. 


U)—Order directing stay of proceedings ajui 
at of test case -Right of persons obtami^ 
verse decision —Persons obtaining au oraei 
reotiDg the trial of one but of 44 oases as a 
It case and stay of proceedings in the rest, a 
t, after getting an adverse decision . 

SB, precluded from requiring theconsideration 

the Court of the other cases. XA8B^ 
iASAD Singh v secretary of State fob 
DIA IN COUNCIL, 29 0. 140. 

Suit for divorce—Stay of 

yment of costs by husband-Poverly of bos 

xxd—Sce ACT IV OF 1869, 14 C. 580. 

Sec ACT VI OP 1882. s. 134, 18 B. 

• 8u.t for partitiou— PteJimmaty deotM 

ipeal—Powers of appellate Court ^ .gAg^ 

ent proceedings—6cc CiV. PRO. LODE, 

XLI, rr. 5, 6, 1 C.W.N. 264. 

Order for— Ad interim 
ntioued in disregard of order. Se 
iJMPT OF COURT, 15 G. L. J. 335. 

See PARTITION—RIGHT TO PARTIT 
P.R. 1886, Rev. . . 

Application for — High Courts, ^nandW 
m of. to order security for 

.peal by special leave to OoV^OIh. 

)UD 0 il, junsdiotion ot-SuPRj^ ^ jg 
iACTICE OP-STAY OP ^OOBBDWaS^g 

IDIA PENDING APPEAL, 27 0. 1 

nfn _ A >J QA 
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Stay of Pcooeedings “-concluded. 

Ex4cutioo, denial of—Pcosecation-'Stay 
of proceeding pending olvit suit— See REGIS* 
TRATION ACT, 1908, 8. 82. 5 0. W. N. 44. 

Order of adjudication of insolvency by the 
High Court—Second application for adjudica¬ 
tion in different High Court—Discretion—Con- 
current proceedings, if maintainable—See St. 
11 AND 12, VICT., 0. 21, 8. 9, 21 B. 297. 

See Transfer op Property act, 
1882, a. 87, 6 C.W.N. 654. 

Steam Tags. 

See Towing, i Hvde. 293. 

Step in aid of execution. 

See Limitation act, 1909, art. 162. 
Step-motbcF. 

Not competent to give in adoption—See 
Hindu Law—adoption. 16 M. 384=3 M. 
L.J. 80. 

Step-alatep. 

Of father entitled to succeed before motber’a 
brother-See Hindu Law—INHERITANCE. 4 
Bom. L.R. 527 = 26 B 710. 

Stipend. 

See Insolvency — Insolvency under 
O lV. Pro. CODE. 6 B.L.R. 676 = 15 W.R. 
201 . 

Stock broker. 

Contract in Government paper in excessive 
amounts as between stock-broker aod stock¬ 
jobber do not amount to wagering contracts — 
See Contract act, 1872, s. 30. 6 Bom. L R. 
768. 

Stolen Coin. 

Bona fide holder of "Goods”—See CON¬ 
TRACTS ACT, 1872, 8. 108, 83 P.R. 1890. 

Stolen Currency Note. 

(1 )—Stolen currency note—Title of innocent 
iMlderfor vaUie-’Conlract Act, s. 108.—A stolen 
oucrenoy note, when it passes into the bands of 
an innooeut holder for value, ceases to be stolen 
property. The title of a bona fide bolder, for 
ooosidecatioo, of a oucrenoy note (of the Gov¬ 
ernment of India) does not become defective by 
reason of a defect in the title of a previous 
bolder, B. 198 of Oontraot Act is inapplicable 
to the case of ooin or Bank notes passed in the 
course of basinesa ; a currency note given in 
payment of goods or in exobaogofor metal coin, 
cannot be said to be brought by the person 
selling the goods or sacplyiog metal coin in 
exchange. If a bona fide transferee is deprived 
of his note by a decree of Court, he has no cause 
of action against the bona fide transferor. MA- 
THBA DAB V. BAMANANO. 73 P.R. 1878. 
I8P.B. 1906-114 P.L.R. 1904; 83 P.B. 

1800.) 

Liability of bona fide holder ot—See CON- 
TBAOT ACT. 1879, ts. 106 and 108, 18 P.R, 
3006. 


Stolen Goods. 

Contract of bailmeot—Bailed goods stoloo 
—Liability of bailee—Sec- CONTRACT ACT. 
1872.,s. 151. 90, P.R. 1900. 

Stolen Motes. 

Sec- Conversion, l Hyde 263. 

Claim to stolen notes—Verdict of Criminal 
C)utt—Evidence of ownership— See EVIDENCE 

-Miscellaneous Documents, 3 B.L K. 

App. 2. 

Stolen Property. 

See CONTRACT ACT, 1372, 3. 76. 1 C.L.R. 
339. 

Dspoeit of stolen notes as security—Deten¬ 
tion by Public D^bt Office—Claim to return 
note upon suit for recovery of debt — See 
GOVERNMENT PROMISSORY NOTE, 5 C. 654 
= 5 C.L.R. 586. 

Suit to recover stolen property or damages— 
Limitation— See LI.MIT.aTION ACT, 1903, art. 
43, 229 P.L.R. 1911. 

Suit to recover-Set- RluHT OF SUIT—MIS¬ 
CELLANEOUS. 26 P.R. 18H3. 

Stoppage la Transit. 

Duration of the debt—See CONTRACT ACT, 
1872, 8. 99, 11 Bom. L.R. 1250=4 lod. Cae. 
561. 

Uupaid vendor—Pledgee for value of bills of 
lading—Rights of—Sec- CONTRACT ACT, 1872, 
B. 99, 12 Bom. L.R. 553 = 34 B. 292 = 7 Ind. 
Cas GSO. 

Sec Sale of Goods, 17 B. 62. 

Stranger. 

—to suit, managing the conduct of the suit, 
when bound by the decree— See ESTOPPEL— 
Estoppel by Judgment, 6 C.L.J, 621. 

Copy of judgment—to suit — See JUDG¬ 
MENT-RIGHT TO copies op JUDGMENT, 
2 C.L.R. 553. 

See Pre-Emption — Construction ok 
Wazib ul ARZ, A.W.N. 1905, 45 = 2 A. L. 3. 
689 = 27 A. 457. 

—promoting litigation, if bound by judgment 
—See Probate—General, 12 O.L.J. 9l-=6 
Ind. Gas. 912. 

Street. 

(1)—Jl/odi-iw District yjanicipalities Act. IV 
o/1864— Aiiiendiiuj Act 111 of lo97. s. 3. cl. 27— 
Leyislature vestituj street in Municipal Couiwil. 
ejfectof — lAmilaliion Act XV of lb77.scA. II, 
art. 146 (a), effect o/.—When the legislature 
has vested a street in a Municipal Council such 
vesting does not transfer to the Municipal 
authority the right of the owner in the site or 
soil over whioh the street exists. It does not 
own the soil from the centre of the earth us¬ 
que ad coelum. It has the exclusive right to 
manage and control the earfaoe of the soil and 
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Street—fiOKcZuded. 

so much of the soil below aad of thespaoeabove 
tbe surface as necessary to enable it to 
adequately maintain the etreot as a street, and 
it has also a certain property in tbe soil of the 
street which would enable it as owner to bring 
a possessory action against trespassers. [A., 
14 M L.J. 37. P.B.=27 M. 386, 6 A.L.J. 539 
«5M.L.T. 391; 30 M. 185. P.O.=4A. 

L.J. 333= 11 C.W.N. 595 = 5 C.L.J. 506= 17 M. 

L. J. 240=9 Bom L.R. 663 = 2 M.L.T. 204.] 
Tbe new art. 146 (o) of the Limitation Act can* 
not reasonably be restricted to streets or roads 
formed by the Municipality on lands belonging 
to or acquired by it in proprietary right—(Pe/- 
Baahyam Aiyangar, J.)~Q. SUNDRAM AlYaR 

V. THE Municipal Council of Madura 

AND THE bECRETARY OF STATE FOR INDIA 

IN Council. 25 M. 635=12 m L.J. 37. [B., 
14 M.L.J. 37, F.B.=27 M. 386, lOC.L.J. 613 
=2 Ind. Cas. 512.] 

SeeBOU. ACT VI OF 1873. ss. 3,17. 6 B. 

686 . 

A passage, in a private, property, kept open 
and having bouses on both sides of it. is a 
street—5rr BOM. ACT III OF 1888, s. 3 {w), 8 
Bom. L. R. 467 = 4 Cr. L. J. 23=30 B. 559. 

In a ryotwari village, rights of tbe public 
in—M ad. Act V of 1884, 9 Bom. L. R. 
663 = 4 A. L J. 333 = 11 C. W. N. 585 = 17 

M. L. J. 240. 

Stridhanam. 

See Hindu Lau —stridhanam. 

{l)’~'Hi)idu law— Benares :$chool—Slrklhan 
—S 2 nt by n'i/e for urnavienls given during 
marriage — Civ. Pro. Code, 1877, s. 208.— 
Under tbe Benares School of Hindu law, the 
term stridhan or woman's property means 
(conformably to its derivation) property of every 
description belonging to a woman, and includes 
gifts to tbe wife at the time of her nuptials, as 
well as gifts made to tbe wife by the husband 
himself. Ornaments “worn" by women during 
their husbands' lives are considered to be their 
peculiar property and are not liable to partition 
amongst the husbands’ heirs; but a distinction 
is drawn between such ornaments as are "worn 
constantly, " and such as are simply kept for 
festive occasions. It is only with respect to the 
former that tbe Hindu law (as expounded by 
the Benares School) recognizes tbe independent 
power of the wife, for it is from the constant 
wearing that a presumption is drawn that they 
were intended to be treated as the wife's stri- 
dhan; and when ornaments are merely given to 
a wife to be worn on festive occasions, it is aeon-' 
ditional gift which establishes no rightof proper¬ 
ty. S. 208 ofthe Civ. Pro. .Code does not require 
that in every suit for moveable property, the 
decree shall be for tbe delivery of the property, 
in the first instance, with an alternative decree 
for its value, if delivery cannot be given. The 
very introduction of important words—" If the 
deoree be for tbe delivery of such property" 
shows plainly enough that the contrary is 


Stridhanam—iioncfudsd, 

possible, and that the object and scops of (he 
section are limited to providing for an alter* 
native decree in these eases only where the' 
Court considers it proper to direct tbe restore* 
tion of tbe property in dispute. MUSSAUUAT 
RUKMAN V. GUNGARAM, 81 P.R. 1880. 

a 

Striking off case from file. 

(1) —Ael X of 1859. ss. 54. 53.68—DisJHissaf 
of suit for ■non-appearance of plaintiff—Sppeari 
ajwc by mookhtear—Appeal —On the day fixed, 
for the bearing of a case, both tbe plaintiff and 
defendant did not appear though tbe plaintiff's 
mookhtear was present. The Court, holding 
that there was no appearance un the part of tbe 
plaintiff, struck the case off the file under s. 64 
of Act X of 1959. Tbe lower appellate Court on 
appeal held that tbe bearing of such appeal 
was barred under s- 68 of tbe same Act. Held 
that, though the order of tbe first Court in 
dismissing tbe case under s. 54 was errooeoae, 
still, it was covered by s. 69, and that tbs 
lower appellate Court should have entertained 
the appeal on tbe ground that there bad been 
no default since tbe authorized mookhtear of 
tbe plaintiff was present before tbe lower Court. 
Kalee CHUNDER CHOWDHRY V. KrSTO 
Chunder Biswas. 12 W R. 189. 

(2) — Execution-cases—Striking off the file^ 
Proceedings to keep alive decree ■ Bona fides—• 
Limitation.— a Court executing a decree 
overrules the judgment-debtor’s plea of limi¬ 
tation, and its order is upheld in appeal, and 
both decisions become final by operation 
of law, the appellate Court is not compe¬ 
tent to go behind these orders in order 
to declare that the ptoceediogs previously 
taken were ineffective to keep the decree 
alive. Tbe only way in which exeoution 
cases can be struck off tbe file is under (he pro* 
visions of ss- 110 and 114 of the Civ- Pro. Code 
and these sections relate to those cases only in . 
which plaintiff has failed to appear either in 
person or by pleader. A proceeding in execu¬ 
tion which is not followed by some substantial 
result is not necessarily male fides, irres^ctive 
of all the other circumstances by which it may 
be aocompanied. The praotioe of striking an 
execution case off the file with tbe consent or 
the parties and commencing steps forezeontion 
afresh in tbe event of the judgment debtor now 
paying within the time allowed is objectionbme 
and not warranted by law. GaubMOHAN BON' 
DOPADHYA V. TARACHAND BUNDOPADHTA, 

3 B.L.R. App. 17 = 11 W.R. 867. [B., 7 OL. 
R. 424.3 

See Execution of decree—Miscbl* 
LANEOUS, 10 C. 416. 

striking off Execution ProoeedingB. 

(l )—Execution of decree -StrHiiy^g 
fioH application —Effect.—~ ka order me J 
striking an exeoution petition off the nw. 
legally inoperative as a disposal of the P**‘* ^ 
VENKATAFPIAH V. JAGANNADHA RAO, 1* *• 

L.J. 24. 
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Striking off Execution Proceedings^oncid. 

“ Struck off the file,” meaning of— See 
Execution op Dbcbee — application 
FOR Execution and powers of Court, 
15 A. 84 = A.W.N. 1893, 36. P.B. 

Effect — See EXECUTION OP DECREE — 

Miscellaneous. 4 o. 877=3 o.L.R. I6i. ii 
C.L.R. 17, 13 C.L.R. 176. 

Subragent. 

See Principal and agent. 

Sublease. 

See Landlord and Tenant. 

See Lease. 

See TRANSFER OF PROPERTY ACT, 1882, 
86. 105-108. 

Sub-lease. 

{1)—Sub lea3e willumt lamllord's consent-^ 
Termiiiation of sub lease by dctermituitiou of 
IcJWJicy.-“Where a sub-lea^^e la granted by a 
tenant without the consent of hie landlord the 
determination of the tenancy determines also 
the aub'tonancy. SAIYAD NOOR v. Ramji 
Patil, 12 0 P.L.R. 198. {U O.P.L. R. 5, 
F.\ 12 C.P.L.R. 134, Diss.) [/?., 3 N.L.R. 
162.] 

See Ben. act VIII of 1885, sub-s. l, ss. 22 
167, 28 0. -205 = 6 C.W.N. 310. 

See BEN. ACT VIII OF 1885, es. 49. 85, 6 C. 
W.N. 377. 

By raiyat without consent of landlord, 
registered before commencement of Tenancy 
Act—Validity—See BEN. ACT VIII OP 1886, 
fi. 65, 29 C. 148. 

Grant of sublease by tenant “Effect of de- 
termioaiion of teoaooy on suo-lease—See C.P. 
ACT XVII OP 1889, U C P.L.R. 6. 

Lease without covenant against sub-lettiog 
—Bale of entire holding in execution—Sub¬ 
lessee's interest whether affected—See LAND- 

LORD AND Tenant— rHANSPER OP Ten¬ 
ants' INTEREST, 14 B. .384. 

Ordinary tenancy—Aoooptanoe of rent by 
landlord from sub-tenant with knowledge of 
sub*lease—Right of landlord toejeot eub tenant 
on extinguishment of tenant right —See 
Landlord and Tenant—Ejectment 16 
C.P.L.R. 99. 

See Lease-O oNSTBuoTioN oe lease 

Marsh 866-2 Uky. 451. 

Submergence of Land, 

See ALLUVION. 

(1)—Submer^inos of land—Subeeqtunt emer¬ 
gence of submerged lande—Effect on proprietary 
•ntereset—Matife Xobsu.—The proprietary in- 
terak in lands is not extinguished by the mere 
inbmacsion of those lands ; in the absence 
ol a looel custom which oao prevail against 
khe gsneml rule of law, a Malik Kabza oan 
eeek ko recover his inkeresk in submerged lands 


Submergence of Land — concluded, 

on their gubsequent emergence. No such 
local custom was proved to prevail in Mouzih 
Shergrah. ChirAGHv. TUBEL KHAN, 1 P.R. 
1880, (59 P.R. 1877. R.) 

{i)-~HciediUirij cxdtivntnr — Subnicrgeuec if 
laud in ifossessioti, of cxdticatur—Subsequent ac¬ 
cretion—Claim to land after eight years — 
Though a tenant with a right of occupancy m 
a holding, if a portion be submerged and tnere 
be accretions on the former substratum, may be 
entitled to rights of occupancy in the incre¬ 
ment to his actual bolding, in the absence of 
an actual abandonment or intention to relin¬ 
quish bis rights, still if such tenant takes no 
steps to assert his rights (for eight years) when 
occasion arises and permits the proprietor to 
enter into engagements with other persons, be 
will bo estopped from afterwards asserting his 
rights. Bakhta WAR v. Sultan ahmed, 83 
P.R, 1876. (R.. 122 P.R. 1876. 59 P.R. 1877, 

8 P.R. 1901, Rev. =54 P.L.R. 1901.] 

(‘i)—Laiid ■> e agpenrimj after submersion — 
Riyht if occnpancy tciuint —Wajib.ul arz.—In 
a previous suit, one of the present plaintiffs, 
an occupancy tenant, had sued the proprietor 
for an equivalent of bis half share in the land 
now in suit which was then submerged, to be 
made out of the shamiJat, but bis suit 
was then dismissed on the ground that 
there was no sbamilat to give him. The 
present suit was brought to recover from the 
proprietor the holdiog itself which again re¬ 
appeared from the rivet. Held that neither the 
provision in the loajib-ul-arz nor the decision in 
the previous suit prevented the plaintiff from 
DOW recoveriog possession. The non-payment 
of revenue on the land during tbe period of 
its submersion was not fatal, for tbe plaintiff 
was not bound to pay that except in ibo case 
of being supplied with land in its place. Tbe 
plaiDtiff was in the result bold to be entitled to 
recover tbe land in suit, but conditionally upon 
payment of tbe revenue paid upon it by the 
proprietor, since tbe date of tbe re-appearance 
of tbe land. MORID v. MUSSAMMAT RAM 
Devi. 127P.R. 1879. [fi., 152P.R. 1883.] 

Sob-mortgage. 

See Mortgage. 

iliSub-nuAUjayee—SuU, right of — Suit, 
frame o/,—A sub-mortgagee is entitled to bring 
a suit against bis mortgagor and to realize the 
dues on bis mortgage by sale or foreclosure. 
It may also be open to him, but by no moans 
obligatory, to frame his suit in such a way as 
to enforce the original mortgage against the 
mortgagor of his mortgagor. Zaki Hasan v. 
Deo Nath Sabai, lo G.L.d. 470-4 Ind. Caa. 
483. (9 C.L.J. 429, 29 A. 385, 

(7) mith notice of sub vtorlgage- 

bound by it—Appealbetiocenco-defeytdants—Co- 
defetulanh, contest beltoeen—Decision between 
co-tlefetidanls, when necessary .—The plaintiffs 
brought this suit for sale of property mortgaged 
ko them, to which a namber of persons were 
made defendants. The first Court absolved 
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Sub mortgage—confinu£<2. 

dofeadants Nos. 1, 2 and 5 and the half share in 
village Bbatpura, which had been the subject 
of a sub-mortgage, Item liability. The plaintifia 
did not appeal. But an appeal was instituted 
by defeodant 3. who contended that the half 
share in Bbatpura was liable for the debt. 
That appeal was dismissed. Upon second 
appeal by defendant 3, it was held, that, as tbe 
r^al contest was between the defendants and it 
was necessary to decide it in order to give the 
appellant the relief which heulaimed, tbe Court 
could on appeal direct the sale of tbe half share 
in Bbatpura, although the plaintifis had 
acquiesced in the decree exempting it from 
liability. Held further that a mortgagor is 
hound by a sub mortgage of whioh he has 
notice. He cannot destroy the seonrity of the 
sub-mortgagee by redeeming the mortgage. 
Mahammad bashi-uz Zaman V. Pandit 
SURAJ NARAIN, 12 O.C. 260=3 lod. Cas. 917- 
(27 A. 23. 18 B. 520, 31 C G43. 28 M.229, 31 0. 
95, 8 O.C. 140, Not F ) 

[yi^Suh-inortffance, . ightsof, prbbcii»le regh 
lnting^?'onnal irnub/cy of mortgagee'a interest, 
if nccessarij.—One of the objects, woioh a Court 
of equity ought always to ha»e lo view, is to 
uiinimize the number of cases which may arise 
out of the relation between the parties to a 
mortgage. The equities between the parties 
may be adjusted in one suit by allowing tbe 
sub-mortgagee to bring tbe property mortgaged 
to sale for tbe amount of tbe original mort¬ 
gage. Where a Zi^rii'eshgi lease of property 
was given in favour of the defendants by D, 
under which tbe lessees were to remain iu posses¬ 
sion and pay hiqa ziri to D. and the defendant 
sub-mortgaged tnat property with others to the 
plaintifi, the decree in a suit by tbe sun-mort¬ 
gagee should be a decree for sale of the leased 
property for the Zuiipeshgi, amount less any 
amount that might be recovered by sale of ocher 
properties aud less such money as was payable 
by the mortgagees to Das hiiqnziri with liberty 
to D to redeem the leased property by paying 
oS tbe amount thus found. Iu this country no 
formal transler or assignment of the mortgagee’s 
interest is necessary to create a sub mortgage. 
Banbi Lal Bhaoat V. DUROA Prasad. 9 C. 
L J. 429 = 2 lad. Cas. 649. [AppL, 10 C.L.J. 
470.] 

(4)— of~Effect of redei»2)lion of orig inal 
mortgage. that a person who accepts a 

sub-mortgage of property, does so at the risk of 
bis security disappearing by redemption of tbe 
original mortgage and that bis interest in the 
property continues only so loog as bis mortga¬ 
gor has iuterest in the property. BalDEO 
Pbrshad V. GUB BUX SiNOa. 8 O.C. 140. 
{Not F., 12 O.C. 260j 

See LIMITATION ACT, 1908, art. 134, 24 
M. 471, |F.B., 24 M. 473, Note. 

Mortgage by kanomdar representing himself 
to be jenmi—Suit by jeomi for redemption— 
Right of sub-mortgagee—See LIMITATION 
ACT, 908, art. 134, 24 M. 475. Note. 


Sub-mortgage—concluded. 

Sub-mortgagee’s right to sue mortgagor of 
mortgagor.-See MORTGiOB—G eneral, 3- 
Ind. Cas. 311=14 O.W.N. 165. 

Right of sub-mortgagee to bring to sale the 
original mortgagor’s interest-See MORTOAOB 
General, 9 O.C. 233- 

A sub-mortgagee is entitled to redeem a 
prior mortgage under s. 91, Transfer of Pro¬ 
perty Act, as he acquires an interest in Ot 
charge upon, the mortgaged property—See 
Transfer of Property act, 1882, 8.91 
<6». aW.N. 1905, 58 = 2 A.L.J. 162 = 27 A. 
473. 

Subordinate Court. 

IVhat are .—“ Subordinate Courts ” does not 
include Small Cause Courts. MAKHAN LaL- 
V. AMIR BaksB, 91 P R. 1890. 


Subordinate Court, Dnty of. 

(1) —Sigh Courts, conflict of opinion among-r 

Subordinate Courts, duty o/.— Tbe lower OotitW 
are bound to follow tbe coQoucrent deoisiocs oi 
the Court to which they are imniedietely 
subordinate, and are not at liberty to * 

contrary opinion expressed by another High 
Court. KORBAN ALLY MiRDHA V. 8HABODA 
PROSHAD AicH, lO C. 82 = 13 C L R. 256 

(2) —Hi/?;* Court's ruling—Duty of Subordy 
note Court to follow .—SubordinateCoutte in 
the N.W.P. should follow the lulinga of the 
Allahabad High Court and should 
guided by conflicting decisions of other Hig 
Courts. IMAM ALI V. SANDAT ALL A.**-"- 
1882, 106. 


Subordinate Judge, Jurladlction of. 

Sec JURISDICTION OP SUBORDINATE 

Judge. 

{D—Probate—Subordinate Judge— 
tion—Suil to set aside probate ■ —A suit 
to set aside a probate cannot be euteriainea 7 
a Subordinate Judge. BULDEB SUBU 
Taranath Surmah, 22 tf R. 416. 

(21—Souf/mJ Pergunnahs. suits relating 
land iu— Jurisdiction—Act XXXVII of j 
s. 'i—Act VI of 1871.—An officer in the Sonth 
Pergunnahs, appointed by the 
Governor of Bengal under s. 2, A®®. 
of 1855, although invested with the P® .. 
of a Subordinate Judge under Act viol • 
has jurisdiction to try suits in regard 

etc., where the value of the matterm oip 

ereseds the value of Rs. 

RUNJUN OHUCKBBBUTTY V. HAM PBO= 

DASS, 9 C L.R. 128. . ^ 

(3)-Sir<iar of third class “ 

Jurisdiction of Civil Cowrfs.-Where P 
held only the rank and precedence ot» ^ 

Class Sirdar, his name being written in ^ 
Ink, held that a Subordinate J udge ha J ^ 
tiou to try an application for ^geot 

decree passed against his hticestor by 

for the sirdars of the Dekkban. MAH j 

NARPATGIB V, ANDNDBAV j 

B,H C 4,0. 29. [i-., 9 B. 898 ; 3B. ■ 
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Subordinate Judge, Jurisdiction of— contd. 

(4)-—XIV of 1869. s. 2%-Subordhiate 
Judge invested with Sviall Cause powers — 
Jurisdiction in respect of counter claims —Act IX 
of 1687, 5. S3, •“•a SubordiDate Judge invested 
with tbe potvers of a Small Cause Court under 
Aot XIV of 1669 is preoluded by s. 33 of Act 
IX of 1887 from eatertaioing oouoter-claims 
exceeding tbe pecuniary limit of bis Small 
Cause jurisdiction. BahOTB GaGA Par. 
8H0TAMV. SEPOY PtNJU RAMJAN,14 B. 371. 

S Bom. L.R. 399.] 

{5)—Jurisdicfum—Smnll Cause suit filed as 
original suit—Appeal. —Where a suit really 
cognizable by a Court of Small Causes is filed 
in a Court of Small Causes and it declines 
jurisdiction and tbe plaint is thereupon died in 
the Moonsif’s Court whore it is dismissed as 
being cognizable by a Small Cause Court, and 
tbe Subordinate Judge, in appeal, decides the 
case, bie decision is without jurisdiction and 
cannot be upheld. MOHBSH Chundbr 
MOJOOUDAR V. JHABOO KUOLKG, 20W.R. 

332. 

(Q'^—Apj)enl referred tn Suhoidinafe Judge- 
Act VI 0/1871, s. 26— District Jiulge—Power of 
review—Act VIIIo/ 1859 .v. 376.—A District 
Judge has power to refer cases lo the Subordi¬ 
nate Judge, who is to “bear and dispose of them 
aooordiogly,” that is, as District Judge ; there* 
fore, a Subordinate Judge disposing of an appeal 
referred to him under Ac&Vlof 1871, s. 26, 
does so as District Judge, and he has therefore, 
by implication, tbe same power of reviewing 
hie judgment as a District Judge has under s. 
376. Act VIII of 1959. SHAMA CHURN BBUTT 
V. L. Payne & Co., 18 W.R. 292. [R..16A. 
363, P.B. = A.W.N. 1894. 113.] 

(7) —Act VIII of 1859, s. 2iG—.furisdiclion— 
Kxeculion.—Where an appiioation is made to a 
Court charged with tbe execution of a decree 
under the provisions of Act VIII of 1659, s. 216, 
the only question to be determined is whether 
or not the judgmenUdebtor was in possession 
of the property at the time when tbe attach¬ 
ment was made. In the matter of GOPEB 
Lall Pandey V. LEKR8A.r ROY, 21 W.R. 58. 

(8) —S. 10, Bengal Ad VIII of 1869.—Act 
VIII (B.C) of 1669, B. 120. relates only to suits 
decided by the District Judge, not to those 
tried by the Subordinate Judge. MOONSHBB 
Mahombd Munoor Mba t, Srbbmutty 
JyhUNBB. 10 B.L.R. App. 29 = 19 W.R. 200. 
iAppr., 1 C-L.R. 89.] 

Jurisdiction of Subordinate Courts to try 
ofienoea under ola. o. to f, s 13. Legal Practi¬ 
tioners Koi—8ee ACT XVIII OP 1879, n. 13, 
3 A. L. J. 811 -A.W.N. 1906, 268-39 A. 61. 

Subordinate Judge iu temporary charge of 
office of District Judge, whether oompetent to 
decide revenue aposaU—iire U. P. ACT XTI 
OP 1881, a. 189, 23 A. 455. F. B. 

Exatoiaiog juriadiotioD which he bad not and 
deoliDing to exercise joriadiotioa which be had 
—BeeOiy, PBO. Code, 1908, a. 115.90 0. 8. 


Subopdinate Judge. Juriadiotion of—conefd. 

Decree by Court for Sirdars—ICxeoatiott 
thereof in Subordinate Judge's Court against 
heir of Sirdar—Sfi* EXECUTION OF Decree 
—Mode of Execution, 3 B. 42. 

See RIGHT OF SUIT—TRUSTS, SUITS RE¬ 
LATING TO. 15 B. 148. 

Small Cause decree of Subordinate Julge— 
Transfer to Munsiff's Court and execution — 
Sila certificate not filed—Validity of sale—Scr 

Small Cause court, Mofussil. Jurisdic¬ 
tion OF—Practice and Procedure, 7 

M. 592. 

Small Cause decree of Subordinate Judge— 
Transfer to Munsifi’s Court—Execution agaiust 
immoveable property—Execution by Munsif— 
StrSMALLCtUSECOURT. MOFUSSIL. JURIS¬ 
DICTION OF—PRACTICE AND Procedure, 
8 M. 8. 

Subordinate Proprietor. 

See Landlord and Tenant—Nature of 
Tenancy, 4 N.W.P. 172. 

Sub-Partnership. 

See PARTNERSHIP — MISCELLANEOUS, I 
M I. A. 4U. 

Sub-Registrar. 

Moctgage-deel, when said to be properly 
attested — Signatures of Sub registrar and 
identifier on the back of the bond not suffici¬ 
ent to render mortgage valid— See DbeO — 
ATTESTATION OF DEEDS, 26 C. 246=3 G-W. 

N. 81. 

Subrogation. 

See Mortgage—SUBROGATION. 

( 1 ) — What anil when arises—" hegat" and 
"Conventional " subrogatum. difference between 
—Snbroijalion bg pari jiai/iiwnt if allowable— 
Suit to enforce nunlijiuje —Assignee of or pur¬ 
chaser from mortgagee —Necessary party — h'irst 
aiul secoml nuntgagec. guestions between .— To 
entitle one to invoke toe equitable right of 
subrogation, be must either occupy the position 
of a surety of tbe debt or must have made the 
payment under an agreement with tbe debtor 
or creditor that he should reoeive and bold an 
assignment of the debt as security, or be must 
stand in such a relation to tbomirtgaged pre¬ 
mises that bis iateresc cannot otherwise be 
adequately protected. (II I. A. 126=10 C. 1035, 
33 O. 1133, 29 I. A. 9 = 29 C. 154. It.) It is only 
in the case of“ieg«l subrogation” or subrogatiou 
as a matter of right, as distinguished from 
‘'oonveutiooal subrogation" or subrogation by 
reason of agreement, that the question of inten¬ 
tion to keep the mortgage alive arises. The 
doctrine of subrogation is not applied for tbe 
mere stranger or volunteer wbo bas paid tbe 
debt of another, without any assignment or 
agreement' (or subrogation, being under no 
obligation to make the payment and not being 
oompellad to do so for tbe pcesemtion of any 
rights or property of, hia own. Subrogation is 
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Subrogation —continued. 

b; redemption, and, unless there is redemption, 
subrogation cannot taka place. The person 
wbo makes the payment cannot, by simply 
paying the interest as it accrues or paying or 
discharging a portion of the interest which has 
already accrued, claim a righ; of subrogation. 
Ho must pay the entire amount of an incum- 
oranoe which is senior to bis own. Before one 
creditor can be subrogated to the rights of 
aootbor, the demand of the latter most be en¬ 
tirely satisfied so that be shall be relieved from 
all further trouble, risk and expense. (18 B. 86, 
J'lrjfl ) In a suit to enforce a second mortgage, 
the first mortgagee is not a necessary party. 
GUHDEO SINGH v. ChANDIUKA SINGH AND 
CBANDRIKA SINGH v. RaBH BEHARI SINGH. 
5C.L.J. 611 =36C. 193=1 Ind.Gas. 913-(IC.L. 
J.337. A’.) [R.,6C.L.J. 612 = 12 C.W.N. 107,6 
C.L.J. 46. 3 M.L.T. 395=31 M. 439 = 18 M. 
li.J. 306, 11 C.L.J. 220 = 14 C.W.N. 617 = 5 
Ind. Cas. 165.] 

(2)—-J/«u7f/nf/6’, ^iibro<jali<>n,pii}ici 2 )le—’Equity 
— Eiicuinbmnccr, and subsequent — Pur¬ 

chaser, ass'ujHcc of, rigtits of .—When money due 
upon a mortgage is paid, it shall operate as a 
discharge of the mortgage, or in the nature of 
an asignment of it, as may best serve the purpo¬ 
ses of justice and just intent of the parties. It 
makes no difference whether the party, on pay¬ 
ment of the money, took an assignment of the 
mortgage or a release, or whether a discharge 
was made, and the evidence of the debt can¬ 
celled. The debt itself may be held still to 
subsist in him wbo paid the money, asassignee, 
so far as it ought to subsist, in the nature of a 
lien upon the land and the mortgage be consi¬ 
dered in force for his benefit, so far as he ought, 
in justice, to hold the land under it, as if it 
had been actually assigned to him. The 
doctrine of subrogation is a doctrine of equity 
jurisprudence. It does not depend on privity 
of contract express or implied, except in so far 
as equity may be supposed to be imported into 
the transaction, and thus raise a contract by 
implication. It is founded on the facts and 
circumstances of each particular case aud on 
the principles of natural justice. While, there¬ 
fore, the doctrine will he applied, in general, 
wherever any person other than a mare volun¬ 
teer pays a debt or demand, which in equity or 
good conscience should have been satisfied by 
another, or where the liability of one person is 
discharged out of a fund belonging to another, 
or when one person is compelled, for bis own 
protection or that of some interest wbioh be 
represents, to pay a debt for which another is 
primarily liable, or wherever a denial of the 
right would be contrary to equity and good con* 
Boienoe, the doctrine will never be permitted, 
where the application of it would work injus¬ 
tice to the tights of those having equal or 
superior equities. (2 C. L. J. 288. R.) A purcha¬ 
ser of the equity of redemption, if be discharg¬ 
es the prior encumbrance, cannot claim to be 
subrogated to his rights, to the prejudice of the 
latter encumbrancer whose debt he had agreed 
to discharge. The representatives of the pur¬ 
chaser of the equity of redemption are not 


Subrogation —concluded. 

entitled to be subrogated to the righfs of the 
prior mortgagee because they had constructive, 
if not. actual notice of the debt due to the' 
later mortgagee, and of the oircumstanoe that 
their assignor had assumed paymeoE of it. 
BISSBSWAR PrOSAD V. LAIiASARNAJISINGH, 
6C.L.J. 134. (16M.301.iJ) [R., 20 M.L.J. 
380.] 

Carrier —Insurer —Right of suit of owner— 
See Carriers, 15 C.W.N. 226=38 0. 28=9 
Ind. Cas. 364. 


Doctrine of subrogation— See COilPANY— 
Winding up op Company, i8 C. 31. 

Right to—See MORTGAGE—GENERAL, 8 A* 
L.J. 1289. 

Right to claim, when arises— See MORTGAGE 
—General, 6 C.L.J. 46. 

Presumption of intention— See MORTGAGE- 
GENERAL, 14 C.W.N. 1093. 

Extent of right of—5ee MORTGAGE— GEN* 

ERaL, 11 C.L.J. 226 = 5 Ind. Oas. 165=14 0. 
W.N. 617. 

Co-mortgagor paying off whole debt—Charge 
upon the other co-mortgagot’s property foe 
his proportion of the debt—Priority over 
mortgage bv latter of subsequent date—Sub¬ 
rogation—Transfer of Property Act, ss. 82, 95 

and 100—See MORTGAGE—GENERAL, 6 A.L. 

J.67 = 31 A. 166=1 Ind. Oas. 825=6 A.L.J. 
832. 

Principle of, on what based—Legal and 
equitable olaim, if both may be urged 
—See MORTGAGE—General, 14 C.w.w. 
1039. 

Effect of its pendensSee MORTGAGE— 
GenBR.\L, 7 Ind. Cas. 478. 

Principle of. when applies — PcesumptioB 
of intention to keep alive first mortgage— 
Rebuttal—See MorTGAGE-GENBRAL, 20 U. 
L.J. 380=6 Ind. Cas. 781 = 8 M.L.T. 132. 

Lien of auction-purchaser of land — 
off mortgage money—Purchaser in 
—Sale set aside—Subrogation—See MOB 
GAGE—General, 8 A L.J. 663. 

See Mortgage—REDEMPTION, 6 A.L L 
832 = 13 I.A. 166=1 Ind. Oas. 825=6 A.L.J* 
67. 


Subscription. 

Right of suit to enforce subscription 
—A suit will lie to recover a subscription P , 
mised. if. on the strength of the Jefendao* 
promise and of similar promises, the P . 
has been induced to incut liabilities ’ 
but for such promises, ha would 
incurred. RAI BAHADUR DEVI 
Municipal COMMaTTSE op bhandab*. 
C.P.L.R. 57. (14 0. 64, F) 

Of a newspaper, limitation for “ 
recover arrears of —See LIMITATION AOT« 
art.-42, 7 Bom. L.R. 190. 
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1Sabaepiptloa>-cone2ud«(2. 

Suit aRaiost a trust for—Jurisdiction— iSm 
PBOVINCIAL SMAIiD CAUSE COURTS ACT, 
1887, art. 18, 20 M.L.J. 146=5 Ind. Cas. 912 
=8M.L.T. 67 = 33 M. 494. 

Suit to recover money collected as—For 
buildiuR debera—Person colleoting subsorip* 
tions, truetee for community—Suit for re- 
ooverinR of subscriptioos—Suit entertainable 
by Subordinate Judge’s Court and not on 
small cause side—.See RIGHT OF SUIT—SUBS¬ 
CRIPTION, 22 B. 729. 

Suit for—Secretary whether competent to 
sue—See Right op suit—Miscellaneous, 
lOC.L.R. 197. 

Erection of puWlio building from—Suit for — 

See Right of suit—Miscellaneous, 14 C. 
64. 

Sabsiatence-money. 

f1 )—SubfiiafniCiS moncii—lUcqnl commitvicnt 
—Dtcli/ of Jailor. — Unless subsistence money is 
paid before the commitment, the commitment 
is illeeal. The jailor is bound by the words of 
the Act. It is for bim, and not for the prisoner, 
to see that the money is paid. In the matter 
o/THOMPSON. Bourke, O C. 421. 

(2) — Subsif:fence-)iunu'i/—Fixi)ui ftiib'iixfewe^ 
nionei/— Detention in jail on derree of (hfeiulont 
nrre.Hled prior to decree—liighf to discluirtp -.— 
Where a defendant is arrested prior to decree 
under Act VIU of 1859, s, 78, and a decree is 
afterwards obtained against him in the .suit, 
the nlaintiS. if he wishes to detain the defend¬ 
ant in prison, must have bim brought before 
the Court, and his subsistence-money fixed, in 
the same way as in the case of au arrest in 
execution of a decree ; and if he fails to do so, 
the defendant ie entitled to bis disebargo from 
prison. In the matter of CMjZjKCHAHZ) DASS. 
1 Ind. Jup. N.8 . 327. 8. C. Ram Pehsaud 
ROYV. OALLtCHAND DASR, Bourke O.C. 423. 

(3) — Subsiatence-motiei/—Application for dis- 
charqe on nonpajpnent of itnbfti!ilenee-mo^ie!i — 
Petition for discliartfc—Civil Procedure Code., 
1859, s. 278.—A prisoner was arrested on the 
80lh of December on a cn. sa.. dated the 24th 
of December, on which day the execution- 
creditor paid subsietenoe-money for thirty days. 
This failing on the 29tb of January, the pri¬ 
soner made a fruitless application to the 
Sheriff for more, and then applied to the 
Coart for bis discharge, upon which notice 
was directed to be given to the execution- 
creditor. Held, that no particular form of 
petition of discharge was required from a 
prisoner applying for bis discharge for non¬ 
payment of sulMistenoe-money: that subsis¬ 
tence-money must be paid in advance by (he 
exeoation creditor before putting a writ of 
«a. sa. in force ; that the discharge by the 
Sheriff of a prisoner detained on a writ of ca. 
sa. was equally imperative on the happening 
of any of the oontingenoies specified in s. 278 
of Act. VIII ot IS69.t and that on failure 
of lobsisteDoe-money the prisooeE shoold he 
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Subsiatence-money—confinusd. 

released, and further detention of bim by the 
person in whose custody he is was illegal. 
Speyer v. Janssen, Bourke 0. C. 28. 

(4) — Snb^istence-moneif — Xon-j)ai/nicnt of 
siib-uxtence-inonc!/ in advaiice—Civil Procedure 
Code, 1859. s. 276.—The monthly subsistence- 
money under s. 276 of Act VIII of 1859 must 
be paid in advance; therefore, where a debtor 
was arrested and subsistence-money paid for 
January, but no further deposit was made till 
4th February, the prisoner was held entitled to 
his di.scharge. In rc KONOY LOLL DOSS, 
Bourke O.C. 51. 

(5) — Subsi^lenee-iitone’/ — Rii/hl of debtor to 

dUiliaiye—Omixsiou to make order for ailoio- 
(iHce—Civil Proceiliire Code, 1859, .ss. 276, 
278-—A debtor, having been imprisoned on a 
writ of frt sa, was brought up on a habeas corpus 
and applied for his discharge on the ground that 
his arrest and imprisonment were illegal, as no 
order for his allowance under s. 276 of Act VIII 
of 1859 had been made. Sufficient subsistence- 
money. however, was paid to the Sheriff 
previous to the arrest, and ho was kept amply 
supplied with it. that ss. 276 and 278 of 

Act VIII of 1859 applied as much to the execu¬ 
tion of a mofussil decree as to an arrest by 
writ of the High Court ; that no one is to be 
imprisoned in execution of a decree unless sub¬ 
sistence-money for a month in advance be paid 
to the person to whose custody bo is committed; 
that a .similar payment must be received iu 
advance every successive month pending the 
imprisonment ; that if any such payment be 
not made, the prisoner is entitled to be releas¬ 
ed ; that the “allowance” referred to in s. 276 
of Act VIU of 1859 meant subsistence-money 
of 4 annas per diem that s. 27G of Act VIII of 
1859 enacted only that the prisoner shall have 
an allowanceof 4 annas pot diem paid monthly, 
unless the Court shall specially fix a Jess amount; 
that an order for an aUowanco to the prisoner 
was not necessary, and was intended only as a 
relief to the execution-creditor ; that the omis¬ 
sion to have such order made did not render the 
arrest and imprisonment illegal; that in the 
absence of such order, s. 278 of Act VIII of 1859 
ensured 4 annas a day as subsistence-money 
for the prisoner. AGA ALI Khan v Joy- 
DOYAL Pausaud, Bourke O.C. 52. 

(BiSubsistence-money-’Order for allowance 
— Application for discharge in absence of order 
—C»y. Pro. Code, 1859, ss. 276, 278.—8. H 
and two other debtors in the custody of the 
Sheriff on a ca. ea., appeared on a habeas corpus 
for the execution creditor to show cause why 
they should not be discharged. 8. H had been 
arrested in execution of a decree in a suit which 
was begun under the old procedure in the 
Supreme Oonrt, and the question was whether 
the procedure in his case should be regulated 
by Act Vn of 1865 or Act VIII of 1859. The 
gronnds relied on by all three prisoners (besides 
tfae above in B. H’s case) were, that no order for 
tbeic allowanoe bad been made by the Oodrt 
nor had they been bronght before it for that 
porpoflo. BeJd-that the case of 8 H was to be ' 
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SabsistencemQoey— continued- 

regulated by the old procedure, and as under 
Aci Vil ot no order tor allowance was 
necessary, be must be remanded to jail. Held 
also (PeacocA., O.J, dtsstnitenie) (bat a prisoner 
arrested on a ca. sa, must, within a convenient 
time, be brought before the Court to have bis 
allowance 6xea; that an "allowance'' within the 
meaniug of s. 276 or 278 of Act VIII of 1859 
meant subsietence-money fixed by order of the 
Court; that the Court must have the prisoner 
before them to exercise their discretion upon a 
matter which must be determined before he can 
be formally committed to prison, and which 
may be eo determined as to entitle him to be 
discharged ; that a decree must be carried into 
execution by and under ibe direction of the 
Court which pronounces it by means of a special 
application to the Court, and an order passed 
thereupon ; that a jailor or other officer oannott 
lawfully receive a prisoner for debt under com¬ 
mitment unfess the pretiminary payment of 
subsistence has been made in compliance with 
the order of tbe Court; and that the jailor can¬ 
not lawfully detain a judgment-debtor when tbe 
time limited for payment of any subsistence- 
money under the order of the Court passes 
without the payment accordingly. In re 
SUMBOOHUNDBR HALDAB. In irDOOROA- 
PEKSAUD MITTER. In re RaKHAB DOSS, 
Bourke 0. C. 59. 

(71—Act VIII 0 / 1869, ss. 276, 278—5u6sis- 
Unce~money. —8. 276, Act VIII of 1859, must 
be construed strictly before the committal of a 
judgmeot-aebtor, tbe execution creditor paid 
into tbe bands of tbe jailor subsistenoe-money 
for 27 days at 4 aonas per diem. Two days 
after, a furiber sum of 4 annas was paid to 
make up any defioieucy. Held that the require¬ 
ments of s. 276 of Act VllI of 1859 had not 
been complied with and tbe prisoner was there¬ 
fore entitled to be discharged under s. 278. 
Dutt V. Cornelius, 9 B.L.R. App. 79. 

(8) —Acf VIII 0/1859, 5S. 276. 278— S«6sts- 
tence-money—Discharge.—Q, 276, Act VllI of 
1659, ought to be ooustcued strictly. 8. 276 
says that sufficient subsistence-money must be 
paid to tbe jailor before tbe commencement of 
tbe month lor which it is paid. Oo the 80th 
September, plaintiS paid to the jailor subsis¬ 
tence-money for 30 days, the jailor then having 
a balance of 4 annas over from the subsisteoce- 
money tor September. Held that s. 276. Act 
VXll of 1859, had beeu sufficiently complied 
with. HALADBAK DEY v. AMBIKA CHARAN 

Bose, s b.l.r. App. so. 

(9) —Civil Qaol fund — Subsistence-money.— 
Where the defendants, who were arrested in 
execution of a decree, were released at the re¬ 
quest of the creditor before they bad been sent 
to Civil Gaol, the creditor was entitled to a re¬ 
fund of tbe balance of subsistence money that 
remained at tbe time of bis debtor’s release. 
8.10 of Act IV of 1865 (Bom.) is not applicable 
to such a case Ex parte. KASHIMATH Bala- 
LOE, 8 B.H.C.A.C. 84. 

(10) — PlainU^'s failure to pay subsistence 
money—Dtschaige of aetendant from jeUl — 


Subsistence-money — concluded. ■ - 

Second arrest barred. —The discharge of a ds-- 
fendant from confinement in jail, owing to. th^ 
plaibtifi's failure to pay subsistence money at 
ibe rata fixed by the Court, is a bar to a seconi 
arrest and imprisonment in execution of the 
decree. 0. APPIAH CHETTT v. OHENGADOO, 
4 H.H.C. 76. 

(li)— Otnisston of Nazir to re-arrest judgmenl- 
deOtor releastd—Nazir liable to plamtiff tn- 
aamages for negligence — Cw. Pro. Code {Act 
Vlll 0 / 1859), s. 28 , time for payment of balta 
for maintenance of debtor in Where a 

Nazir allows a debtor in the civil jail to be 
released, having overlooked the exibcenoeofa 
fresh warrant for his arrest in exeouiion temaio- 
ing in his hands unexpired, he could be held 
liable in damages to tne bolder of tbe decree 
lor his negligence in having allowed the judg' 
mebc-debioc to escape. The batta required to- 
be paid for tbe mainienanoe of a judgment- 
debtor in tbe jail did not, under the law as ft 
stood at the end of 1876 and until October 1877, 
ivis.. Act VIII of 1859, 8. 282). become payable 
uotif he had been arrested and brought up 
before tbe Court and such Court had made the 
order for the committal of the judgment-debtor 
to jail in execution of the deoree. KASTUR' 
CHAN'D V. RAVJI SADASHIV, 4 B. 69. 

See Arrest, 8 M. 21. 

Non-payment of subsistence-money—Arrested 
person aiscnarged from Court-house—ESeot— 
Discharge from jail— See CIV. PRO. CODE, 
1908, s. 58, 9 B. lel. 

See Warrant, l lad. Jur. N.3. 316. 
Subsisting Decree. 

(1)—Civ. Pro. Code. 1882, s. S16-‘‘Stti«^<' 
ing decree," meaning of. —The words “subsistieg 
decree ” mean a decree unreversed and io full 
iorce, and do( a decree, the execution of wbiob 
IS not barred by limitation. SARODA OHUBH 

Chuckbrbutty V. Mahomed isof Meah, 
11 C. 876. 

Sab-soil Rights. 

Right of landlord to— See LANDLORD AND 
Tenant—MISCELLANEOUS, 9 C-W.N. 292. 

Holder of mineral rights entitled to ft® 
incidental—for boring into the land to 
tain if there are miuetala underground—Nw 

Lessor and lessee, 8 C.L.J. I08*=33u. 
462. 

Substantial Injury. 

Material irregularity—Inference of materi^ 
irregularity from substantial injury ^ 
Injury, 6 C.W.N. 48. 

Substantive Offence. 

See CBIM. PRO. CODE, 1898, ss. 197, d68r 
7 O.W.N. 494=80 0. 906. 
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Sobstltoted Senrloe. 

Stt Oiv. Pbo. code, 1908, O.V, rt. 9 to 20. 

8te SUMMOiiS. 

When may be accepted—See ACT I OF 1895, 
68. 6, 10 and 81, 5 C.L.J. 555. 

See NOTICE, 4 C.L.R. 397. 


SuccesBion—coTiIinved, 

the Mahomedao law will paee in further des> 
cent according to that law. Mukkatparkum 
Kodabakaudy Mammad HAJI 7. Kathka. 
YILPAKUM KOSBIPURANKARADy, 19 H L J. 
738=7 M.L.T. 221 = 4 lad. Gas. 1081. (8 M. 
23a, 22 M. 494, 27 M. 77, S.) 


Mortgage—Poteolosure proceedings—Service 
of notice—Substituted service when permis* 
eibie—Demand by registered notice—Burden 
of proof—Evidence—See BEN. REG. XVII OF 
18C6, 63 P.L.R. 1902=48 P.R. 1902, 

8ub*teoant. 

See Landlord and Tenant. 

See Lease. 

See Sub-lease. 

SuccesBlon. 

See Buddhist Law—Inheritance. 

See Customs—Punjab, inheritance. 

See UINDU LAW—INHERITANCE. 

See Mahomedan Law—Inheritance. 

See Malabar law—Inheritance. 

(1)-S«ccmimi to Palliam — Right of 
feiiMlen, —p'emales are not precluded oy auy 
rule of descent, custom, or usageof iheCumbala 
Toitier caste from succeeding to a Palliam. 
The Collector of Maduua v. Veera- 
CAMOO AMMaL, 9 M.l.A. 446=2 Sar. 48. 

(2f—Rule 0 / descent—Prwate and j/ubftc yro- 
petty of Hindu aowretgn .—There is a distinction 
Oeiween the public aud private property of a 
UiuQu Sovereign, as upon his death his private 
property goes to one set of heirs, and the Raj 
aua the puolio property to the succeeding 
^jab. The general rule of the Hindu Law of 
inheritance is paciibiiiiy. The Bucceesioo of 
a single heir, as in the case of a Raj, is the ex¬ 
ception. The secretary of state for 
India in Council v. kamachbe boye 
8aHabA,7 M.l.A. 476 = 18 Moo. P.C. 22=7 
» H. lEog.; 722=4 W.R.P.O. 42 = 1 SuUier. 
a78=lhar. 684. 

iS)— Hereditary office — Sxiccession. — Here¬ 
ditary office means an office to which the per- 
•on in the direct line of heirs not otherwise 
disqualified is entiled to succeed on the occur¬ 
rence of a vacancy, however that vacancy be 
caused, whether by the death, resignation or 
dismissal of the last bolder. It ia erroaeoue, 
therefore, to bold that a person is not the heir 
to an hereditary office until the death of bis 
immediate predecessor. Oopinadha Panda 
V. Ramachandba Puniorahi, 6 M.L J. 
tU. [R., 7 M.L.T. 189.J 

tl)—8ueeeteion^Persona governed by two 
eystema of law^-Siuceaaion to vroperty how deter¬ 
mined-’Mahomedan law .— Where persons are 
governed by two eystems of law fe.p., Mabome- 
dan law and Marumakkattayam law, ae in this 
gartioalar oase), held, that, in the absenoe of 
usage to the contrary, property inherited under 


{b)—Succession Certificate Act (Vll o/1889), 
5. 4—Curator under Act XIX of lb^i~No 
certificate necessary^ curator appuinted under 
Act XIX of 1841 is not a person claiming to be 
entitled to the effects of the deceased person 
whose estate he is appointed to manage, within 
the meaning of s. 4 of the Succession Certificate 
Act, and he is, therefore, not required to take 
out a certificate under it before he can obtain a 
decree, The Curator is not a representative of 
the deceased person, but is merely entrusted by 
the Court with certain powers over the estate 
for a temporary purpose, amongst which is the 
power to sue in his own name, given him by 
8. 9 of Act XIX of 1641. And this view is con¬ 
firmed by the provisions of s. 23 of the Succes- 
Sion Certificate Act, for which there would 
have been no necessity had the provisions of s. 4 
applied to the Curator, since it contemplates 
his exercising hie authority until a certificate 
under tbe Act has been granted. Babasa v. 
Narsappa, 20 B. 437. [R., 37 C. 754 = 12 C.L J. 
252 = 6 Ind. Cas. 416.] 

(6)—Bbagdari in Rroach iJisfrict—Suc- 

cession^S/H'dal cnsf<iiu—Alulcs aiul femaU's, 
jirtfvreiice heln evn—Huulits and Maluiincdans. 

—Tub cuHtom prevailing in the District of 
Broach as regards the succession to lihagdari 
lands, was that on the death of the Wiagdar 
without male issue, bis nearest male relations 
(after the death of bis widow) whether claim¬ 
ing through males or through females, succeed¬ 
ed to those lands to the exclusion of tbe Bhag- 
dar’s female relations, such as daughter or 
sister. There is no difference in this particular 
between Hindus and Mahomedans. Qiuere 
Whether, under that custom, females were 
absolutely excluded from inheritance, or 
whether male relatives claiming through males 
were preferred to male relatives claiming 
through females? Pranmiwan Dayaram v. 
Bai Reva, S B. 432. 


(7) —Hindu law—Mitakahara—Sister’s son 
hetr to mother’s brother.^la the absence of 
nearer relatives, a man may be heir to his 
mother’s brother as regards property subject to 
the Mitaksbara. AMBITA KUMABI DEBI v. 
Lakhinarayan Chuckerbotty. 2 B L.R. 
P.B. 28=10 W.R. f B. 76. (I 8el. 8.D.R. 
43. 3 8el. 8 D.R. 37, 6 Sel. 8.D.R. 301, 
Mad. B.D.R. 1800. 247. 1 M.H 0. 86. S.D. 
R.N.W.P. 1866. 200,. Agra L.J. 1964. 17, 1 
W.R 74. 4 W.R. 13, 1 B.L.R. P.C. 44, R ) 
(F., 18 W.R. 831, 8 M. H. C. 88 ; RH. 
on, 2 B. 888: R., 6 B.H.O.; O.C. 1. 6 B. HO 
P.O.. S B. 697. 6 M. 69. 9 A. 407, 13 M. lo’ 
22 0. 889 20 a. 191. 6 C.L.J. 190; Cone.; 

(8) —Hindu Law^Inheritanee—Brothers.—- 

Under th^ Hindu Law, a united brother takes 
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Succession— continued. 

Id prcferoDce to the separated brother who does 
not inherit. Qucere —As to the effect of re-union 
on inheritance. KesHABRAM MaHAPATTAR 

V. NANDKISHOR MAHAPATTAR, 3 B.L.R. A.C. 

7=11 W.R. 308. [ft., 7 P.R. 1870, 25 M. 

149 = 11 M.L.J. 353, 5 C.L.J. 417.} 

(9) — Hindu Law—Mitnkshara —Succession. 

— Under the Mitaksbara, if there be no kindred 
belonging to the same general family and con¬ 
nected by funeral oblations, the succession 
devolves on kindred connected by oblation of 
water. Gentiles must be exhausted before the 
cognates can .succeed. MUSST. DlGDAYI v. 
BHATAN LAL, S B L.R, 448, Note=ll W.R. 
500. [ft.. 5 B.L.R. 433, 5 BL.R. 442 = 14 

W. R. 117.] 

(10) — Non-talukdari properly, rule of succes- 
sion applicable to — Talukdar, uejuisifions by 
—Succession.—Certain properties were granted 
to G by a sonnd which provided that it should 
descend to male heirs only under the rule of 
primogeniture. Gand bis successors acquired 
other property. Held that the devolution of 
the acquired property was not governed by the 
sanad. Held further, that a zemindar cannot 
make his property descendible in a manner not 
recognised by the ordinary law to which be is 
subject. RAJENDRA BAHADUR SlNGHv. RaNI 
P.AGHUBANSKONWAR. IIO.C. 256 (17 I.A. 
173. 28 I.A. 100, ft.) 

' (11)—Succession to property of Armenian 
Christian residing in Oudh at the fi»w' of 
annexation—hex loci with reference to the 
English law of succession—Territorial Law of 
Oudh on the introduction of Briiisli rule — 
Executory trust—Will, construction of — Justice, 
equity and good conscience—Intention of testa- 
lor—Indian Limitation Ad. sch. II. orfs. 134, 
136, HOand 144— Champerty — Sale in ezecu* 
lion of decree upon mortgage executed by holder 
of life-interest—Purchaser for value without 
notice. —J, an Armenian Christian, who was 
residing at Lucknow at the time of the ocoupa* 
tion of Oudh by the British Government in 
1856, made a will on the 21st September 1863 
by which he appointed his wife his ezeoutciz 
and guardian of his daughter and made 
the following bequest of his bouse known 
as “Dolly House: “—“I give and devise 
to my beloved daughter the said V 
(then follows a specification of the pro¬ 
perty including Dolly House) “upon trust to 
be settled and assured for her use during her 
natural life and at her decease to vest in her 
issue and failing any such to revert to my said 
beloved wife absolutely." In 1867 V married 
Q and in 1875 she mortgaged the house to S.N. 
The mortgagor obtained a decree for the sale of 
the property which was put up for sale in March 
1680 and was puroba<ted by him. In July 1683 
be sold it to the defendant No. 1, who in 
September 1883 sold it to the defendant No. 2. 
V died in February 1880 leaving her surviving 
two sons E and A. E after hie mother's death 
made a gift of bis rights under the will of J to 


Scccession—continued. 

bis minor eon and in October 1901, after obtain* 
ing as his minor sun's guardian, the permis¬ 
sion of the District Judge under Act YIII of 
1890, sold the house to the plaintiSs. In the 
same month the plaintiff brought a suit against 
the defendant claiming a moiety of the bouse. 
On the contention that by his will the testator 
intended to create an executory trust, held, 
that the will did not create an executory trust 
but devised the property to the testator's daugh¬ 
ter for life and after her death to her issue. No 
part of a will ought to be rejected as destitute 
of meaning if a reasonable construction can be 
placed on it, but it may be rejected as such, if 
such a construction cannot be placed on it. 
Held, that no reasonable construction could be 
placed on tbe words “ upon trust to be settled 
and assured for her use," and that therefore 
they should be rejected as destitute of meaning. 
Held, that on the introduction into the province 
of Oudh of British rule, there did not exist in 
British India generally atenitorial law, namely, 
the English law in the modified form in wbioh 
it was applicable within the oily of Calcutta, ap¬ 
plicable to persons not having a personal law 
of their own, and that consequently such a law 
did not become a territorial law in Oudh when 
it came under British rule. Held, therefore, 
that J’e will was to be construed according to 
justice, equity and good conscience, i.e., ezolud’ 
ing all such rules of English law as the rule in 
Shelley's case and the rule in Wild's case, and 
construing the will in accordance with the io- 
tention of the testator, his intention appea^ 
to have been that his daughter should enjoy 
the property for life, and that after her death, 
if she left issue her surviving, it should pass to 
her issue. Held, therefore, that V did not take 
an estate tail in the property, but an interest 
therein for life, and that on her death her sooi 
became absolute owners of the property. Beld, 
further, that art. 134, sch. ii of the IndisD 
Limitation Act, did not govern the suit, botu 
either art. 136 or act. 140 or act. 144 was ap¬ 
plicable, the suit was within time, having been 
brought within twelve years from the date™ 
the death of V. Held, further, that the salew 
the plaintiffs was not ohampectous. inaemoc® 
as it was not an unfair and illegitimate transao* 
tion got up merely for the purpose of spoil, of 
of litigation, to be carried on from corrupt ® 
other improper motives. Held, further, the 
the execution-sale to S-N., did not 
absolute ownership of the property but 
the life interest of V, and that therefore W 
plea that the defendants were 
value without notice was of no avail. NAw 
PARRDKH BEGAU V. SHEIKH AHMAD AU. » 

O.C. 303. 

( 12 ) —ftefijioustnsfifi/fion— 

fowl.—Where questions arise as to the _ 

to the management of a religious 
regard must be had to the custom of the 
oular institution. RAMJBE DOSS v. 

BEER Doss, S2 P. R. 1867. 

(13) —Byraghi Faqir—Right to 

tom. —There is no established-oustdm sho 
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SucoesBioD— continued.. 

that a Bhyragi Faqir, who has not given up 
the world, cannot succeed to property in bis 
natural lamily. (1 W.R. 209,1 B.L.R. 114, 15 
P.R. 1874, 1 P.R. 1868. R.) BANSiv. MiHAN 
SINGH, 24 P.R. 1880. [R., 7 P.R. 1892, 93 P.R. 
1699.J 

(14) —Fafcjrs—Succession to inheri- 
tance^CnstoTU .—As regards succession to in- 
heiitance tbere is no custom prevalent among 
the Kadiri Fakirs (of the Khangah Sbabgadda 
iu Gurhi Bahu village near Lahore), by which 
a chela excludes all natural heirs however near 
in degree ; and such chela is entitled to suc¬ 
ceed only in the absence of sons or rela¬ 
tives of the deceased fakir. Alam Shah v. 
Bulaki Shah. 57 P R. 1880. 

(15) —flindu Law— Inheritance—Son claiming 
txlra share as laik beta—dtvtsi&u amoyig 
sons—Alteration of succes.iton.—A jagirdar who 
was the father of the parties to this suit, having 
died in 1867, was succeeded in the jagir by the 
plaintiff, his eldest son, and the deiendants. 
No special order was made at the time of the 
Buooeesion in reference to the shares of the sons 
or of theeldest son. the plaintiff. PlaintiS now 
sued bis brothers for certain crops as ‘huq 
sirdari,’ one share more than his brothers, 
on the ground that be was the oldest son and 
qualified to be laik beta of the deceased jagirdar. 
It appeared chat m 1860, the deceased jagirdar 
bad, along with a number of others at the in¬ 
vitation of the authorities, signed a document 
which alone, it was intended, ebould be of 
force to determine the legal devolution of their 
jagiis By this document they declared in 
favour of equal division among all Ibe sons, and 
in the case of jagirs not less than Ra. 1,000, 
they assigned a double share to the son who is 
fit, laik beta. In 1865, the jagirdar made an 
equal division of the jagir as well as bis liabili¬ 
ties among his sons. Tbe question was whether 
the deceased jagirdar was or was not competent 
todepart from tbe arrangement of 1860, whe¬ 
ther the arrangement was or was not binding 
on tbe jagirdars, and whether it established a 
OADon of inheritance by consent. Now, the 
jagir had long previously been granted, and 
the engagement bad not been taken at the time 
of grant. It was out of the hands of Government, 
who bad no authority at that time to impose 
any condition or exact any teime in regard to 
tbe ioberiiance or suooessioo to it. The promise 
on tbe part of the numerous jagirdars, if promise 
it was, must be regarded as a purely ^muniary 
one unsupported by any consideration moving 
from tbe Government. For any interest belong¬ 
ing to the Government in the matter, the 
jagirdar was perfectly free to alter his intention 
in regard to hie jagir, and, although be had at 
one time said that there should be a ‘laik beta,' 
jet freely to dispose of bis jagir among his sons 
oonformably to Hindn law. if be afterwards 
thought fit to do. The arrangement wae thus 
not binding ai between tbe jagirdars and tbe 
Oovernujent: It was therefore not binding ai 
between tbe patties to tbe sail. BIRDAB Sujam 
fintOH T. Man simqh, 68 P.R. 1869. 


SneceBBion—continued. 

(I6f—Adopted son’s right of inheritance — 
Disinherison, for neglect to support adoptive 
father.— adopted son is entitled, by reason 
of tbe fact of adoption, to succeed to his adop¬ 
tive father’s ancestral property, and cannot, on 
tbe ground of his having neglected to support 
bis adoptive father, be disinherited by him. 
Jhunda V. Sahiba. 15 P.R. 1877. [R., 17 P. 
R. 1878.] 

I 

(17)— Inheritance—Agricultural Brahminscf 
the Amritsar District^ Succession to adopted son 
dying c/uWiess.—Found, that no such well- 
established custom prevails- MubSamat SaDA 
KOAR V, Ram Singh. 21 P R. 1890. 

(IS)—Informal ndoplion ^Adopted son dying 
U'iihoul issue- Inheritance — Custom. — Where 
the original proprietor, a Bhuiar Jat of the 
Lahore district, died acoless, but leaving two 
daughters and a step*soQ, wlio was allowed to 
succeed him, on what title it was not clear, but 
apparently as an adopted sou, for the step-son 
called himself henceforth a Bhuiar Jat (be was 
by birth a Man Jat) bis succession having been 
accepted by the collaterals of tbe original pro¬ 
prietor, and tbe step-son also being sonlcss, 
adopted tbe son of one of tbe original proprie* 
tor’s daughters, who had married a Manhea 
Jat, and tbe adopted son lik6wi>e dying without 
isBue. tbe estate was taken by the male colla* 
terals of tbe original proprietor (who, however, 
claimed as heirs male of the step son), and was 
claimed by the adopted son’s brother's sons, 
who were also great grand-eons of tbe original 
proprietor through the daughter '. — Held by 
Li*>dsayy J., that the adoption, which bad been 
found to be an informal customary adoption, 
must be held to be an adoption in tbe kritrima 
form, tbe efiect of which was to create a purely 
personal tie between the adoptive father and 
tbe adopted son. Held by Smyth. J., that, iu 
rhe absence of a custom to tbe contrary, it must 
be held, upon a consideration of the nature of 
tbe relationship which an informal adoption 
creates between tbe adoptive father and tbe 
adopted son. and tbe rights which it confers 
upon the latter, that tbe property pasfCR not to 
the heirs of the adoptive father, but to tbe 
natural heirs of tbe adopted sou ; further, tbe 
relationship being purely personal, conGned to 
tho adoptive father and adopted son, and not 
extending to the other members of tbe adoptive 
father's family, the latter cannot be considered 
as in any sense tbe heirs of tbe acopted son, 
Dkwa Singh v» Kiiial sinqh, 9 P.R, 
1880. (43 P.R. 1879. 97 P R. 1879, 122 P.R. 

1879. R.) [F.. 89 P.R. 1885 ; Appr., 18 P.R, 

1900=14 P.L-R. 1900. 79 P.R 19U1 = 107P,L. 
R. 1901 ; Reludon.Sl P.R. 1910 = 62 P.W.R, 
1910 = 6 Ind, Caa. 712; R., 34 P.R. 1B83| 14 
P.R. 1884, 85 P.R. 1888. 147 P R. 1889, 12 
P.R 1S92, F.B., 138 P.R. 1894, 37 P R. 1910 
= 50 P.L.R, 1910 ] 

i\9)—Hereditary cultivator — Daughter's sons 
—Righto/ succession .—Where the village toasih-* 
ui-arx contains a statement that collaterals also 
can sDcoeed to hereditary village ooltivation 
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SoccesBioo— continued. 

and that succesaioa can also he permitted when 
there is relatioasbip and family dependency a 
grandson by a daughter who lived with the 
hereditary cultivator comes within that defini¬ 
tion and is entitled to succeed his maternal 
grandfather, when there are no other nearer 
relations of the deceased. Tanne v. Nubbee 
Baksh. 19 P.R. 1867. See MaYDA v. 
HarjaS. 96 P.R, 1867. 

(20) — Hereditary cultivator— Succession— 
Sisfer’s son.—As a general rule, no one can euc- 
ceed to the right of an hereditary cultivator, 
unless he be a descendant in the direct male line 
of the person who originally obtained the culti¬ 
vation. The exception is where relationebip 
exists, and also family dependency is establish¬ 
ed on the part of the claimant. In this case, 
there w^re nearer relations than the pkintifi 
who was a sisiec's^on of the deceased, but they 
did not object to the plaiotifi’sclaim to succeed. 
But it Was held that notwithstanding the waiver 
of their rights by these relations it was open to 
the proprietors of the village to object to the 
plaintiff'sclaim. Moreover, rights to hereditary 
cultivation cannot be transferred and therefore, 
as against the proprietors, such waiver can have 
no effect MaYDA v. HUR-IAS. 96 P.R. 1867. 
[R., 18 P. E. 1868.] See TanNE v. Nubbee 
BAKSH, 19 P.R. 1867. 

f2\)—Chimbah Jats of Suilkol District^ 
ITwfow.—Right of widow of son who has died 
sonless before bis father MUSSAMMAT 
JiwAN v. hari Singh. 81 P.R. i889. 

(22)— of Kaninl—Tnleresf afioidowor 
moUier in lands inherited—Custom .— Held, 
that no special custom, as distinguished from 
the general custom of the Punjab under which 
a widow or mother succeeding by inheritanoe 
to land takeionly a life interest in theproperty 
was established to prevail among the Raiensof 
Karnal. MussAMMAT Izzo v. MussaTiIMAT 
LADO, 34 P R. 1880. (E., 52 P.R. 1885 ] 

i'2B)—La}uh—Inheritance —Dispute between 
descendants of male and female line of common 
<incc.vLr.—Plaintiffs and defendants were the 
common descendants of one Aja, the former in 
the male line, the latter in the female line. At 
the settlement, the names of the latter were 
entered as proprietors nf more than half of the 
lands of Aja. Plaintiffs claimed preference on 
the ground that they were in the male line. 
Held that the Commissioner bad decided rightly 
and equitably in throwing the whole into the 
common stock aod dividing it equally between 
the litigants. KHan Mallick v. Khoda 
BUESH, 73 P.R. 1866. 

{2^)—Jats of the Her got, Hoshiarpore district 
—Succession of whole blood and half blood — 
Custom—Application of Hindu Lnw.—Where 
the plaintiffs, cousins of the half blood, sued 
the defendants, cousins of the whole blood, 
for the property of a deceased cousin of the 
whole blood, held that among the Jats of the 
Her got, in Hoshiaepur distriot, to whioh the 
parties belonged, there was no established ous- 
tom by which the relatives of the half-blood can 


Soccesslon— continued. 

claim equal shares with the relatives of the 
whole blood, that therefore tha plaintiffs’ case 
must be decided according to Hindu Law which 
postpones the succession of the half-blood in 
favour of tha whole blood. MbhtaB SiNOd 

V, JOWAHIR, 21 P.R. 1880. [R., 187 P.R. 
1883, 150 P.R. 1898, 75 P.R. 1809, 4 P.B. 
1891 F.B.. 83 P.R. 1894.] 

Arrears of pension, sucoession to—Heirs— 
Succeeding grantee—See ACT VI OP 1849, 8 
Agra 44, 

See BOil. ACT III OP 1876, 2 Bom. L B. 

613. 

To property acquired from the profits of 
taliikdari property—See U.P. ACT I OF 1869, 
ss. 3. 8, 10, 22. 23. 9 Ind. Cas. 83. . 

To acquired property of talukdar— 
U.P. Act I OP 1869. ss- 22, 23, 9 Ind. Oas. 76, 

See Common land, 76 P.R. 1888. 

To property left by deceased bead of reltgioos 
institution, upon what depends — Mohant’i 
power to alter—See DEBUTTER PROPEBTT, 
1 Ind. Cas. 216. 

See English Law, 5 B. H. 0.0.0.172* 

Religious institution—Custom and praotioe 
—See Hindu Law —religious endow¬ 
ment. 7 C.W.N. 145. 

Religious endowment—Priest—fluooeseion— 
See Hindu law—religious endo\vmbnt» 
A W.N. 1881, 62. 

Impartible Polliapat held by one member 
of family — Mode of descent- See IMPARTI¬ 
BLE ESTATE, 8 M.H.O. 157. 

See Jaohir. 108 P.B- 1901. 

See JOINT Tenancy, 57 P.R. 1868. 

Succession to foreign state—Jurisdiction of 
Court in British India to decide the question 
as to who is entitled to sucoeed—See 
DICTION-GENERAL. 12 C.W.N, 777 * 80.0. 
J. 1=4 M.L.T. 27 = 36 0. 777. 

Whether Transfer of Property Act deals with 
cases of—See LEASE-GENERAL. 6 Ind. Gee- 
500 = 11 O.L.J. 401 = 37 0. 377. 

Slayer’s right to inherit prooerty of person 
slayed—Mahomedao L*w—Public poliov—W 
Mahomedan Law—Inheritanoe, P.L-B* 
1900, p. 455 = 74 P.R. 1900. 

Succession Act. 1865 -Sucoession to estate ^ 
intestate Native Christian—See NATIVE CHRIS' 
TIANS, 9 M. 466. 

Indian Suecesaion Act — ApplioabiliV ^ 
Native Christiana previously following Hino 
law—See NATIVE CHRISTIANS, 10 M. 69. 

SeeNAWABOF TONK, 30 0. 843, P.0.*S7 
P.R. 1903 = 112 P.L R. 1903. 

Poliem, mode of—Holder if 
of predecessor— See POLIBM, 3 M.H-0.30o. 

See Possession—Adverse possession, ^ 

W. R. 98. 



1197 


THE ALL INDIA DIGEST. 


1198 


lSiioceitloii-^one2u<i«d. 

See BeIiIOIOUS institutions, 32 P.R. 1867, 
-76 P.R. 1874. 

Liability to pay arrears of rent of predeoessoc 
in inteiest— See Rent, 16 C.P.L.R. 55- 

Succession—Survivorship — Recognition by 
landlord of right as heir of. deceased tenant— 
Effect—See RIGHT OP OCCUPANCY—ACQUI¬ 
SITION OF RIGHT, 23 P.L.R. 1910 = 6 lud. 
Oas. 499. 

See Right of occupancy—Transfer op 
BIGHT, 1 P.R. 1866. 

Socoesiion Act (X of 1865). 

[Rep. in PT. act XXIV of 1867; ACT 
VII of 1870; ACT XV OF 1877; (AS to 
LOWER BUEMAi. ACT VI OF 1900, 8. 48. 
REP. IN PT. AND AM.—ACT VI OF 1889. SS. 
2 TO 7. 9, 10 ; ACT XII OF 1891. AM. ACT VI 
OP 1881; ACT II OF 1990. 8. 9. ACT V OF 
190-2, S. 9, SS. 187, 242, 244. 246. 250 AM. SS. 
242A. 246A. 277A, INS., ACT VIII OP 1903, S. 
2. APPLICATION OP PART III PART IV (EX- 
CEPT S. 25). Part V and S. 43 restricted, 
ACT XXI OF 1865, S. 8. APPLICATION OF 
SS. 190 AND 239 RESTRICTED, ACT VII OP 
1901, S. 3. APPLICATION EXT.,.ACT XXI OF 
1870 (AS AM. BY ACT V OP 1881, S. 154). DE¬ 
CLARED IN FORCE—IN THE SONTHAL PAR- 
OANAS, Reg. Ill OF 1672, S. 3. AS amend¬ 
ed BY Beg. Ill OF 1899, S. 3; IN THE 
ABAKAN Hill District (except ss. 329 
and 830 and the Schedule), but not so 

AS TO AFFECT NATIVE CHRISTIANS. REG. 
IX OP 1874. S. 8; IN UPPER BURMA lEX- 
•OBPT THE Shan States), act Xill of 
1898, 8.4; IN British Baluchistan, Reu. 
I OF 1890, 8. 3.] 

See ADMINISTRATOR. 

See Executor. 

See Hindu Wills act. i870. 

See Letters op administration. 

See Probate. 

See Probate and administration act, 
1681. 

See Will. 

( 1 ) — Applieabilily of.—Tbt Indian Suoeeseion 
Act, 1866, while to a large extent embodying 
ibe rules of the Eoglieb law, yet departed in 
many particulars from those rules, and was not 
.only made applicable to persons of European 
descent, or those to whom the system derived 
from the Ecclesiastical Courts might naturally 
he applied, but was made the law for all persons 
in British India other than Hindoos, Mahome- 
.dans and Buddhists, including for instance* the 
Farsees who form so impcrtant a part of the 
community in some distrioisof India. Mibza 
Kurratulain V. Nawab NUZRAT-UD- 
Dowla. 7 Bom. L.R. 876 = 9 O.W.ll. 986-1 
4S.L.J. B9«. P 0. -83 0.116-18 II.L.J. 886 -3 
jl.L.I. 788-88 I A. 311-8 8u. 889. 


Succession Act {X of 1669) — continued. 

(2) — Illegitimacy —Scope of Act. —The Succes¬ 
sion Act does not say anything about illegiti¬ 
mate persons. DE MOLLO v. BROUGHTON, 

11 B li.R. App. 6. 

(3) —Re/aftonsliips contemplated by Oie dcf— 
lUegitimaie children outside the scope of the Act 
—GtU of the residue to such charities as the 
trustees may think deserving.— The relationships 
contemplated by the Indian Succession Act. 
1865, are only those ffowing from lawful wed¬ 
lock. The gift, by a will, of the residue to 

such charities as the trustees may think 
deserving” is a good gift, the objects being 
wholly cbaritHbie- 6MITH v. MASSEY. 8 Boni. 

L. R. 322 = 30 B. 500. 

(4) —.Yaftoe Cftrtsltans —The Indian Succes¬ 
sion Act governs tbe succession in Native 
Christian families ; since tbe passing of that 
Aot, such families have not been at liberty to 
adhere to the Hindu Law of succession. Right 
to ancestral property before Succession Act- 
alteration. A member of a Native Christian 
family, observing tbe Hindu Law of succession 
till the enactment of tbe Succession Aot of 
1665, and acquiring an interest in the ancestral 
property at bis birth, will not be deprived of 
that right, by virtue of the subsequent Act. 
PONNUSAMl NADAN v. DORASAMI AIYAN, 2 

M. 209. [F.. y M. 466; Cons.. 10 M. 69, 129 

P.R. 1889, U.B.R. 1897—1901, Vol.II, 488 ; R., 
31C.11.} 

{5)—Iitheriifince—Succession of dnughter" 

atnonj Sative Hindu cunverts to Christianity 
- Hindu law—Custom—Object and meaning of 
.\ct XXI of 1850— Punjab Lair.s Ac/, IV of 
1872, s.s. 5 an<f Q — Tlw Indian Porlition Act 
IV 0/1993 What is jmrtilion — J’artition of 
busifu'.ss not allowed on cfjuilablc grounds —7n 
juirlition <f immoveable luoperty ivhen only 
money decree allowable —Cif. ]*rn. Code t.-ict 
XIV (f 1882), s. 561— When no right of cross 
aiywat.- F, a Bengali Hindu convert to Chris¬ 
tianity. died in 1888. leaving 0, H, and E. his 
three eons. M daughter, and P a son of bis 
predeceased daughter C. To 1869. E also died. 
Tbe estate of F consisted of two houses and a 
business styled George Alfred and Co., which 
included a Medical Shop, a Press, and a Soda 
Water Factory. M was maintained and edu¬ 
cated by ber brothers with whom she lived 
until ber marriage in 1697. In 1899. M attain¬ 
ed majority, and in,1902 she claimed ^ share 
of F's estate, under Indian Succession Aot X 
of 1865. Her claim was resisted solely by G 
whose principal pleas were : —fn) Tbe business 
belonged to bim exclusively. (5) Tbe Indian 
Succession Act was not applicable, (c) By 
family custom M was aot entitled to any share. 
Held, that (n) all Christians are bound by the 
provisions of Act X of 1865 in matters relating 
to succession, whether intestate or testament¬ 
ary ; but also, as pointed in I L.R.. XXXI 
Bombay, p. 25, this Act does not affect tbe 
rights of oo-paroenership as between those to 
whom it applies ; (b) A Native convert to 
Obiistianity, living io this Province, is not 
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SucceBsioQ Act (X of 1S&5)^continued: 

debarred from eiLher proviog that he has ad¬ 
hered Co bis old personal law regards inhe- 
rilance, d:c., Dotwithstanding that be;has de¬ 
nounced bis original religion, or from esta¬ 
blishing any family custom, applicable to the 
parties, sued as, (hat daughters are excluded 
from succession by sons, &c., as provided for in 
6. 5 (at of Act 1\ of 1B72 ; ana (cj The plain 
object of Act XXi of 1850 is, not to confer on 
any party the benefit of the provisions ol Hindu 
or Mahomedau Laws, but, to prevent them from 
depriving any party or parties of any property, 
wbicb, but for cbe operatiou of such laws, they 
would be entitled to receive. (9 M. I.A. 195. F. ; 
63 !'• R. 1895, 102 P. R. 1904, Civil Appeal 
No. 1413 (uoreported), 11 A. 100, 4 A. 343, 
19 B. 783, Ji. d' J),) lletil also, that, in) al¬ 
though the business is the family property, yet, 
its division is inexpedient and inequitable, on 
the ground, that it ban oeeu carriea on by the 
sole exertions oi G. who had specially qualified 
himself lot the same, and M is to get Jtb price 
of the whole existing slock ; (6/ There is abso¬ 
lutely no law or authority now in force inde¬ 
pendently of the provisions of Act IV of 
1893 to justify a money decree in a suit for 
partition of immoveable property, and M is 
entitled to get ol that property by partition; 
(iO C. 675, Jj) i (c) Where in a partition case of 
moveable aud immoveable property, a mere 
money decree is given only in favour of plain- 
tifi in lieu of his share, it is not a decree for 
partition in favour of all the parties concerned 
as laid Qown in 23 P. R. 1906. Hchl, further, 
that a party accepting the decree of the 1st 
Court by reason oi not appealing,or filing cross- 
objection, as provided in s, 561. Civ. Pro. Code 
against it is incompetent to take cross-objection 
spinst the said decree in further appeal. 
Found, in this case, not proved, that P couii- 
DUeu to attach himself to Hindu society, or to 
observe Hindu usages, after hie conversion. 
Mrs. Edith Susan Mukerjee v. Mrs. 
George ALFRED, 52 P. W.k. 1907. 

(Q)^Contingcnt or creciitoiif bequests.—In 
regard to coutmgent or executory bequests, the 
Succession Act, 1865, has laid down a hard and 
fast rule, which must be applied, whenever it 
is applicable, without specuiatiug on the inten¬ 
tion of the testator- NorendraNaTH SIR- 
CAR V. KaMALABASINI DaSI, 23 C. 563-23 
l.A. 18=6 M.L.J. 71»6 Sat. 667. [if.,33 C.947 
= 10 C.W.N. 695 = 3 C.L.J. 602; F., 3 O.W.N. 
478.] 

(7)—Jc/X of 1865— Codicil — F.cecntion of 
codicil oppoxntitKj executor — Fonnahtics, 
whether same as tn c.vecutum of a u dl. —A codi¬ 
cil is, according to the definition in Act X of 
1865, considered as forming an additional part 
of the Will, and consequently it must be 
executed in the same mode as a will; it requires 
atiestaiioo just as a Will, whether altering it 
or doing anything else. MAJOR S.B. GOADv. 
David colyeb, 33 P.R. 1876. 

(6)—^Succession Act (X of 16651, estate vested 
in odjnmtslrator under — Purchaser of share 
befo}-e administration, suit for partition not 


SuccesBion Act (X of 1865)—cimfinuedi 

maintainable bp—Administration suit,theproper 
remedy.—Where the property of a deoeas^ 
person becomes vested in his administrator 
under the Succession Act, it remains in him 
until he distributes the estate and the widowof^ 
the deceased person has no saleable interest id 
any part of such estate until, in the course ol 
the administration thereof, her share is deter- 
mined and allotted to her. Till then, the only 
process, by which a purchaser of the inter¬ 
est of such a widow in the estate can legally 
obtain such interest, is by a suit for tbs 
administration of the entire estate, and to such 
a suit, the widow, if alive, must bemadea 
party. If she is not alive letters of administra¬ 
tion to her estate must first be taken out and*' 
the administrator must be made a party. 

Srirangammal V. Bandamwal, 23 M. 216- 
9 U.L.J. 338- 

(9) —This circular prescribes a form, to b6 
submitted quarterly, of all grants of probata 
and letters of administrAtion made under Part* 
XXXI. Act X of 1865, Cir. No. 32, dated the 
28ib Sepetember 1867. 8W.R. Civil GirculAF 
Orders, p. 11. 

(10) -S«e BEQUEST, 6 M-L.J. 71. P.C.=3y' 
C. 563 = 23 l.A. 18. 

(11) —See Buddhist Law-Ikheritancb, 
L.B.K. 1872—J892, 402. 

(12) —Applicability to Native Christians-' 
See Converts, 36 P.R. 1909 = 1 Ind. Uas, 
697. 

(13) —See Domicile, 4 C. 106=2 C. L. R. 
496. 

(14) —See Hindu Law—Will, 1 B. 269. 

(16)—See MAHOMEDAN law -will, f 
Bom. L.R. 676 = 9 U-W.N. 938 = 1 C.L.J. 694,- 
P.C. 

(16) —Succession to estate of intestate Native 
Christian—See NATIVE CHRISTIANS, 9 M.- 
466. 

(17) —See Native Christians, 15 M.B-J' 
235. 

(18) —Applicability to Native Obristi^ 
previously following Hindu law— See NATIVE- 
Christians, lO M. 69. 

(19) —S. 2—General law in British India.^ 
Since the passing of the Indian Succession 
Act, 1865, the Courts must look to that Act 
and that alone, for the law of British 1““*? 
applicable to all cases of testamentary an 
intestate succession.—The words “ apphoa 
to all oases ” operate as a repeal of the pv 
existing law subject to the exception in 
section. DB bOUZA v. THE SECRETARY or 
STATE. 12 B.L.R.423. G-P’-. 2 C. 208.] 

(20) —Ss. 2, Z—Minor—Age of 

Act XL of 1868.—The definition in the in?|“rt. 
Succession Act of “ minor ” and " 
does not apply in cases where a pecaon en 
into a contract on bis own behalf »- 

any representative character under that a r 
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Saoeession Aok (X of 1865)—continued. 

the law ia it being appiioabie to cases of intes¬ 
tate or testaineotary succecsiou. bUi^TAN 
Cband V. Smyth. 12 B.L.R. 3S8=»2i W. R. 
221. [R., 8 O.L.R, 4iy.l 

(21) —Ss. 2, 331—Succession—“i/mdtt”— 
Convtrston Co Chrtsixauily—Dying as Chrisltan 
—Acguisiiion of title by aat'erse possexston — 
Pleaatng. —The Inaian bucceesioii Act le of noi- 
veisal application in this country, unless a 
person claiming to be excepted cau snow that he 
18 specifically excepted Irom the opecatiou of its 
provisions. A Hiudu, who has embraced the 
Christian faith and continues to be a Christian 
up to the time oi bis death, is not a “ Hindu " 
Within the meaning of s. 331, buccession Act, 
and all questions of succession to his estate 
upon intestacy ace to be aeteemined by the 
Succession Act. The test, to be applied m de¬ 
termining whether the plea ut titie ny adverse 
possession should be allowed to be urged, though 
uot explicitly raised in the plaint, is, how laris 
the deiendaut likely.to be prejudiced it the point 
is permitted to be taken. tSKl'EN bALA HBBI 
V. blTlKANTA BANEKJEE, 12 C.L.J. 4b9-8 
lod. Cas. 41. 

(22) —Ss. 2, 331—Koli cattc of fisherman — 
Minaus converted to Chrisitantty—inhettiance 
—Gastom— Evidence. —The luuian Successiun 
Act fX of Ibbd) and the rules ui luhecitauce 
prescribed by it, govern succession among 
Hindus who have become Christians; auu 
evidence to show that they and the com¬ 
munity to which they belong have retained the 
Hindu custom of lubeniauce, is inadmissible. 
DAQBEE V. EACOTTl BAN JaO. 19 B.'l83. Li'*., 

I 6 O.W.N. 1 & 0 ; u.. aiiP.K. iyoy- 62 P.w.K. 
lS07 = llnd. Cas. (jy7.J 

(23) —8. 3—See No. 20, supra. 

124)—S. Applicability of seefion.—Succes- 
eioo Act (X of ibb5), s, 4, does uot not apply in 
respect 01 the muveabie property of persons not 
having an ludiaii uomiciie. MiLLEU v- TUE 

ADMiNibTKATOR—G eneral of henoal, i 
C. 412. ^3 u OUO ; li., 2 C.L.ki. 431.J 

(26) —if, 4 —of opcratiini.^Tbo 

provii^iotis ot 4 aro ptospeouve, aad leave 
rights uuttUtcitdf which haa already letu ac¬ 
quired beloro the Acc was pabsed, SaUKIEH v, 

tUOaONOWOYEK bOSSEE, b C. 794 = 8 C.L.R, 

4—iiwii for divorce ^Adultery^ 

ife 8 t lylil to co8ts,^^xti a euit by the hubband 
lor a aivocue irom h>8 wile on the ground of hi8 
wife'b aouicery, ii appeared that the wile bad 
no separate property ot her own. Held that the 
wile waa entitled to an order that her huaband 
ebouid depobit her coats o( the suit. It was 
also held that s. 4 of the Indian Bucceasion 
Act aia not sBeot the wile’s right to costs. 
Bboadhead V. broadhbad, 9 B.L.R. App. 
». [Not h\y 6 C. 357-8 C.L.R, I; F., 19 a. 
a93.j 

(27) —S. 4—Afarrtdpa HiUtmenU in reairainf 
oi anitctpaiiofi-- Matfxed WorntrCePtopetiy Act 
(111 0 / lb74)» a. b—tfaparate aaiate o/ mat tied 

0. IX-76 


SucceasioQ Act (X of 1869)—co^itnued. 

looman — Preavtble—Absolute owner^Nusband 
acquiring interest in property — Retrospective 
effect — Coniract entered into before Act —Con- 
tract made alter Act —C7au$e against anticipa* 
Uon in marriage settlement. —A husband T and 
wile B, who were married in IbGB, alter the 
passing of the Indian Succession Act, executed 
two joint HUd severiil promissory notes, one in 
1871 and another in lVt'2^ belore the parsing of 
the Married Women’s Property Act Ull of 
1874) 111 favour of the plamtifl. Under a Mar* 
riago seitUment, certain property whs vested 
in two persons O and S, upon trust, among 
other things to pay over the whole of the pro¬ 
fits of such (rust est^ite from and after the 
marriage of T and R to them jointly upon 
their joint receipt, but in case the bukband T 
should become lusolvent, then to the wife B, 
upon her separate receipt free from the oebta or 
control of T and without power lor K to alien¬ 
ate or ID any manner anticipate the same ; 
and certain other trust estate was vested in G 
and B upon trust to pay over the whole of the 
profits thereof unto and to the use of K (or and 
during the term of her natural life for her 
separate u^eaud free from the debts or control 
of the husband T, without power of anticipat¬ 
ing cr aJieuating the same. Plaintiff sued 
the husband and the wife and the trustees of 
the wile’s marriage settlement on the said two 
pro-notes and prayed in^er alia, that the trus¬ 
tees might be directed to pay to the plaintiff 
the suit amount out of the income oi the said 
trust (uod, iJeld that s« 4 of the Indian Suc- 
cesbioii Act did not prevent the operation of the 
clause in the marriage settlement in restraint 
of anticipation, such restraint being created 
not by the marriage but by the settlement. 
The Legislature, when using tbo words ** abac* 
Iwie owoere'* lo tbeproambie of Act III of 1874 
did not intend to make a declaration which 
would have the effect of extending the provisiona 
of 8. 4 of the Indian Succession Act, It was 
intended to describe the tegsl effect of 6. 4, 
and the word ' absolute ' is used with reference 
to the husband not acquiring any iniereei in 
the property, [it., li B. 348, 30 M. 378-17 
M.L.J. 363«2 M L.T. 822.) Act 111 of 1874 
has not retrospective effec*, and is not intended 
to affect contracts made before the passing of 
the Act, and to alter the rights of persons or 
tbc obligatiODS arising out of them. ObUci 
Where a contract is made after Act 111 ui 1874 
came into operation, there will be a remedy 
against the separate property ol the wife, 
although there is a clause against alienatioo 
or anticipation in the CDArriage settlement* 
PETEHSv. MAaNUK, 13B.L R.368«22 W. R. 
178. {Sanger y. Sanger. L. R. 11 Eq. 470, It.) 

(28) —8. 4—Sre ACT IV OF 1869. 5 C. 357^ 
5 O.L.R. 1. 

(29) “B. 4—Wife with English domicile— 
Suit without joining husband— See PARTIES 
TO Suit—General, 16C. 35 

(30) —Si. 4, 44 — Person with English dotni* 
ciU marrying wife with Indian domicile — 
Succession to moveable property of wife.^ 
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SaccessioQ Act (X of 1865) — continued. 

Where a marriage betweeo a persoD whose 
domicile is Eogiisb and aoothet whose 
domicile is lodiao has beeo effected, oq the 
death of the wife, the husband has the right 
to succeed to the whole of bis wife’s m'^veable 
properly to the exclusioo of her next of kio. 
(1 C. 4i2, Cons.) Ss. 4 and 44 read together 
should oe understood as laying down a general 
rule as to the immediate effect of marriage on 
moveable property belonging to each or either 
of the married persons not comprised in an 
ante>nuptial settlement, and not as laying 
down a rule intended to affect the law of succes¬ 
sion. Hill v. administrator General 

OP Bengal, 23 C. S06. 

(31) —S. 5—Sec Foreign state, hc. 17. 

(32) —S. ZS— Amendment of ]probate —Sucres- 
sion Act, s. 23,—Amendment of error in pro¬ 
bate allowed. In the goods of J. WHITE, 4 C. 
582. 

®(33)—Ss. 25, 46,105— Converts—Co’pircener- 
ship between persons converted from itie Hindu 
religion — Difference between co-parcenersliip 
ana tn/icriiancc.—Parcenetehip can be a part 
of the law governing the rights of a Christian 
family converted from the Hindu religion. 
The Indian Succession Act, 1S65, deals with 
the devolution of rights .on intestacy ; it does 
not purport to enlarge the category of heritable 
property. The act does not affect rights of 
co-parcenersbip as between those to whom it 
applies. The difference between co-parcener- 
ship and inhetuanoe is radical. In tbe case 
of inheritance property devolves on death, it 
survives in, tbe case of co-parcenersbip; on 
inheritance new rights are acquired, on survi¬ 
vorship the enjoyment of existing rights is 
increased by the removal of one from the body 
of oo-sharers. FRANCIS GHOSAL v. GABRI 
Ghosal, 8 Bom. L.R. 770 = 30 B. 33. 

(33-a)—S. 44— See No. 30, supra. 

(33-6)—8. 46—Sec No. 33, supra. 

(34)—5. 47—Hindu wills — Power of a Hindu 
father to appoint a testamentary guardian of 
his minor son by hts will. —3. 47 of the 
Indian Succession Act being not applicable to 
Hindu wills, a Hindu father has no statutory 
power to appoint a guardian to his son after 
his death. Budhilal v. MOHAlUl, 9 Bom. 
L.R. 553=31 B. 413. 

{35}—S. ^3—Application to set aside will — 
Undue influence—Burden of proof—Law np- 
plicable to wills.—Toe onus inobandL lies, in 
every case, on the party propounding a will, 
and he must satisfy the conscience of the Court 
that the instrument so propounded is the last 
will of a free and capable testator. If a person 
writes or prepares a will under which he takes 
a benefit, that is a circumstance, which ought 
generally to excite tbe suspioion of the Court, 
and calls upon it to be vigilant and jealous in 
examining the evidence in support of the 
instrumeut, in favour of which it ought not to 
pronounce, unless tbe suspioion is removed and 


SacceBsioD Act (X of nBB)—continued. 

it is judicially satisfied that the paper propottod* 
ed does express the true will of the deoessed* 

Mr, Cecilla King V. Arthur abbbu, 5 

L.B.R, 1909, 141. 

(36)—S. i6—Vndtu influence^ what con$tU 
lutes — Will of a Mahomedan ^^to what eon* 
stitutes undue inrluence in this country a useful 
guide is afforded Cy s. 48 of the lodiao Succes¬ 
sion Act* It is true that that section does not 
apply to the Wills of MahoEnedaDs^ bat still it 
is a useful guide for all as to what does or does 
not constitute undue infiuence. KBAS MBHAE# 
V. THE ADMINJSTRATOB'GENEBAL OF BEN¬ 
GAL 5 C.W.N. 503. 


(37)—S. 48 {g)'^Will procured by 
importunity^ Undue inrfuence .—Where a wife 
persuades her husband to make a will in her 
favour, but tbe inffuence wniob she exerted on 
tbe testator was not such as to deprive him of 
tbe exercise of his judgment and volition, the 
wife’s conduct does not amount to .undue in¬ 
fluence as defined in the Indian Succession Act. 
Mobison V, The administrator Oeneaad 
OP Madras, 7 M.61S. 


(38)—S. 60—Di^erence between signing and 
affixing the mark —impression of facsimile of 
testator's signature on will — Validity 
word ^'signing ” means the writing of tbe name 
of a person so that n may convey a distinct idea 
to somebody else that tbe writing iodicates a 
particular individual whose signature or sign 
it purports to be. A ** mark ” is a mere symbol 
and does not convey any idea to a pers'^n 
who notices it, often even to tbe person wbo 
makes it. Tbe impresHioa of the facsimile of e 
testator’s signature on his will by some other 
person in tbe presence and by tbe direotion of 
the testator is not tbe making of a mark, but 
really theaffixmg of the name to tbe documeot* 

It comes strictly within the meaning of the 
words ufed in s. 50, Act X of 1865. The use of 
pen and ink is not necessary for signing- NIB* 
MAL CHUNDBR BANDOPADHYA V. SABAT' 
MONI Debya. 25 C. 911»2 C.W.N. 642. (U . 
VV R. Eng., 854, Appt.) 


(39)— S. 50, Testator's acknowledgment of hiS 
signature — Effect on will — Attestation.’^^ 
testator’s signature at tbe oornmenoement of 
the will, when tbe witnesses signed tbe same, 
and tbe fact of bis admission to several of tbs 
witnesses that the paper signed by them is bis 
last will and testam^^nt. amount to a sufficient 
acknowledgment 01 his signature to his wiU* 
Tbe fact that tbe witnesses have not seen bim 
sign it or observed any signature to the paper 
attested by them, will not affeot the aokno^* 
ledgment of signature by the testator* ll 
647. 6 C. 17, 11 C. 429, F.) There is euffimsnl 
attestation aud tbe requirements of s. 60, Sno- 
cession Act, are satisfied, if the will is register* 
ed by the testator, and on the back of 
is the sigoature of the testator to tbe certiflcaw 
of admission of execution, testified to by 

signature of tbe Sub-Registrar and of one ^ 

the attesting witnesses. AMABENDBA NAT 
CHATTBRJBE V. KASHI NATH CHATTBBJBBt 

27 C. 169. [R., 4 OX. 408.] 
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SnocessBOD Act (X of 1865)— continued. 

(40)—S. 60—IKiiZ— Attestation —When the tes¬ 
tator does not himself sign, but some other per¬ 
son signs to hia presence and by his direction, 
then, besides thisother person, who basso signed 
at the reguest of the testator, there must be 
two witnesses who should sign the will io the ' 
preseooeof the testator. In the nuittcr of the 
2)etitum ofHEMLOTA UABEE, 9 C. 226. 

(41) —S. 50-^Atteslation of Will-~Su^cient 

attestation under the section, tcJuil ivoukl be .— I 
The two attesting witnesses to a will, must, 
under s. 60 of the Succession Act, sign their 
names after the testator shall have executed 
the will. (6 C. 738, 3 B. 38-2. F.) [F.. 27 C, 

169 ; i?., nC.LR. 369,9 0. 226] If, on 
Admission by a testatrix of her signature on 
the will before a Registrar of Assurances and 
on her identification before the Registrar by 
one of tbe attesting witnesses, both the Regis¬ 
trar and identifying witness sign their names 
as witnesses to tbe admission, it would be 
sufficient attestation under s. 60 of the Suc¬ 
cession Act. HUBRO SUNDARl D4BIA V. 

ChundbrKant Bhuttachar.jeb, 6 C, 17 
= 6 C L.R. 303. (1 0. 160, F) [F., 11 C. 429. 
16 C. 19. 27 0. 169 ; R., 4 0.0. 408; Doubled, 
76 P.L.R. J905.J 

(42) —S. 50—Attestation of will—Attesting 
witnesses must sign after testator. —The signa¬ 
tures of the attesting witnesses to a will, re¬ 
quited by 8. 60 of Act X of 1665, must be affix 
ed after the testator bas signed or affixad nis 
mark, Qutere, —Whether a marksman can 
attest a will ? Bissonath Dinda v. DOYA- 
BAN Jana. 5 C. 738»6 C.L.R. S65. 13 B 
882, R.) 

(43) —S. 50— Attestation and Subscription- 
Signature . —Signature by mark—Aliestation. — 
One of the attesting witnesses to tbe will of a 
British born subject who died in India possess¬ 
ed of persoDAl property was a native servant of 
tbe testator, who, at his attestation, wrote some 
words in the Persian obaracter of which tbe 
translation was "This is Mr. Wynne's signa¬ 
ture,” without any signature or mark. On an 
application lor probate of tbe will; Held that the 
servant of the testator did not write the Persian 
words with tbe intention at tbe time that those 
words or any of them, should be considered as his 
signature or mark and that those words would 
not bs considered a sufficient eubsoription of 
tbe will. {In the Goods of Maddock, L.R. 3 
P. AM. 169, R.) A signature by mark would 
be a sufficient signature by a witness even 
underibe Indian Buceession Act. as it would 
be under the English Act. In the goods of 
Wynne. 18 B.L.R. 292. [Dies , ll C. 429.] 

(44)—S. 50—WiU—AtUstaiion by witnesses, 
valid, m^'de of. —8. 50 of the Indian Suooessioo 
Act, promineoily makes a marked distioctioo 
between tbe aoi ion of tbe testator and that of 
tbe witnesses, as regards tbe mode of their res- 
^oiive signatures; so that the direction there¬ 
in contained regarding the signing of a will by 
witnesses is not satisfied by their affixing tbeir 
gsarks, but they most sign, to give validity 


Succession Act (X of 1865)—eonftnued. 

to their attestation. (13 B.L.R. 392. dts- 
sented from, and 3 B. 382, F.) Where, 
on a presentation of a will by a testator 
before Registrar, tbe testator admits bis 
siguaturo on it and is identified before the 
Registrar, and both the Registrar and the 
identifier sign on tbe will, testifying to tbe 
testator’s admission of bis signature, it would 
be sufficient attestation under cl. 3 of s. 50 of 
the Indian Succession Act. Nitye GOPAI* 
Sircar V. Naoendra nath Mitter, ii C. 
429. (6 0. 17. F.) [Doubted. 15 M. 261 ; D., 
1 N.L.R. 14; F.. 27 C, 169; D., 26 0. 246; R., 
16 C. 19.] 

(45) — S. 50 —Will— Attestation —Sfrief proof 
1 not necessary. —To prove the due execution of 

a will for the purpoaps of getting probate of it, 
strict affirmative proof of due attestation is not 
absolutely necessary, and if. from tbe ciroum- 
stances, the Court can reasooibly come to Che 
I conclusiOQ that the will bas been duly attested, 

I probate may he granted. (Wright v.Sanderson, 
i L. R. 9 Pro. Div. 149, R.) Beld upon tbo evi- 
I dence in this case that the will was duly attest¬ 
ed io accordance with law. SIBO SUNDARI 
DEBI V. HEMANQINI DEBI. 4 C.W.N. 204. 

(46) —S. 50—Witnesses not signing in testa¬ 
tor's presence—Will invalid—See COURT FEES 
ACT, 1870, Bcb. II, arts. 1, 11, 9 M L.T. 
314 = 21 M.LJ. 481=9 lod. Cas. 538. 

(17) -8. 50 — See Evidence act. 1872. 
8. 116, 4 O.C. 408. 

(48) —S. 50—See Hindu Law—Will. 74 
P. R. 1891. 

(49) —S. 50—Provision as toattestation. whe¬ 
ther applies to other Acts— See TRANSFER OK 
Property act. i&82. a. 59.3M L.t. 300 = 18 
M.L.J. 219 = 31 M 250. 

(60) — S. 60, el. (3)— Will — Acknowledgment 
of signature by testator—English Wills Act (I 
Vic., Cap. 261, s. 9.—If a testator produces a 
paper and makes tbe witnesRes underrtand that 
it is bis will, that is an ackoowledgmeut 
of bis signature, if tbe Court is satisfied that 
bis signature was ou tbe will when tbe wit¬ 
nesses attested it, It is not essential that tbe 
witnesses should see him sign it, or that they 
should observe anv signature nn the paper 
wbico they attest. (Cooper v. Bockett, 4 Moore 
P C. 419; G. Willimv. G. Wtlhm, 2 8w. & Tr. 
200; Smith v. Smifh, L.R. 1 P. i: D. 143; 
Bockett V. Howe, L R. 2 P. & D. 1. R.) The 
provisions of the EngUsh Wills Act (I Vio. 
Obap. 3G). 8. 9 with regard to tbe acknowledg- 
meut by the testator of bis signature to hie 
will, are eubstaotially the same as those of the 
Indian Buoccssion Act (X of 1865) s, 60, 
MANICBAI V. HORilAS Bomanji, t B. 547. 
(P.. 27 0. 169.] 

(61) —iS. 50, cl. 8—IPill. proof of execution of 
—When a document wbied on tbe face of it 
purports to have been executed as a will and 
attested, is proved to have been duly executed 
in the presence of wicnesses in tbe assembly, 
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Successioo Act (X of 186S)— continued, 

the presumption, in the abseoce of evidence to 
the coutcary, is that the requirements of 
attestation under s. 50 of the Act were satisfied. 
To raise tbis presumption, it is not necessary 
that there should be a regular attestation 
clause. Nitai Chand Saha Banikiya v. 
Nagani DAhSYA. 10 C.L J, 499 = 3 Ind. Cas. 
427. (4C.W.N. 204. f.) 

(52) 50, 261, 263— Grant of letters of 

aelrntnistration — " Order " — Decree " _ Wilt, 

execution of. Mark of testnfriv aj/i.rc<l with the 
assistance of one of tin- witnesses.—Held that an 
appeal irom an oruer ol a Diairict Judge grant¬ 
ing letters ol admimotratiou under Act No. X 
of IBOS was properly brought aa a first appeal 
from an orfler. Held, also that where one of 
the niincstes to a will held and guided the 
band of the testatrix while she was affixing her 
mark by way of signature to the will, this was 
not an affixing of the mark of the testatrix by 
the wiiueas so as to disqualify him from being 
a witness within the ruling in 11 B.H.C. 87. 
ARTHUlt LaNEv. HEDEYAT-UL-LAH KHAN, 
A.W.N. 1895, 127. (11 B.Ii.O. 87. D.\ 

(53) —6’. 64— Bequest —Attesting witness — T a- 
liditi/of, —Under a, 54 of the Indian Succession 
Act, a bequest, made to an attesting witness or 
bis wile by a will, is void, though the attesta¬ 
tion ol the witness is not indispensable. THE 

Administrator-General v. Lazar Ste¬ 
phen, i M. 244. 

(64)—S. 56—Doctrine of implied revocation 
—Applicability to Hindu wills—HINDU 
LAW—WILL, 16 M.L.J. 491. 

(55) —8s. 56 and 57—Revocation of will— 
English Law—H indu Law—Will, 17 
M.L.J. 269 = 30 M. 369 = 2 M.L.T. 242. 

(56) —S. 67— See No. 65, sujtra. 

(57) — S. 58, Hindu will, unattested alteratie/ns 
in—Letters of administration. —Having regard 
to the terms of, 8. 58 of the Indian Succession 
Act which IS made applicable to Hindus by the 
Hindu Wills Act, if some subsequent alterations, 
which were uiiattested, were made in a will 
properly attested, by the testator in the pre¬ 
sence Of the Registrar, thoae alterations should 
have been attested, like the will itself, by two 
persons signing in the presence of the testator. 
So letters ol auministration in the above case 
should issue, not with the copy of the will, but 
with the copy of the will wiinout the altera¬ 
tions. Raghubar Dyal V. Ram Rakan 
Lsl, i C.W.N. 428. 

— Application for probate of will 

wherein 2 ycncil alterations made before execution 

Bhotograjdiic facsimile of will attached to pro¬ 
bate — l‘ractice.— Oxi an application for probate 
ol a Will wherein the testator had made certain 
pencil alterations before execution, the Court 
directed that a photographic facsimile of the 
will, taken in the presence of me Registrar and 
of the executors, be attached to the probate, as 
the pencil alterations were likely to fade away 
in course of time {Oaun v. Grtgot'y, 1854, 3 De 


Successioa Act (X of 1863)—eonfinued. • 

G M. & G. 777 ; Shea v. Boscheffi, 1854, Iff 
Beav. 321, Belied on; In the goods of flail, 
187 1, L-R. 2 P, &D. 256, D.) The provisions 
of s. 68 , Act X of 1865, do not apply to this 
case. In the goods of BROUGHTON, 29 C. 311= 
6 C.W.N. 477. 

(59) —.S.s. 58.242- Will-Unaltestedalterations 
j}rior to execution—Effect - A mendment of s. 242 
by s 2 of Act VIH 0 /1903—/irrisdicfion of 
District Judge — Effect wpmt.— 8 . 58, Act X of 
1865, has no application to uosttested altera¬ 
tions made in a will prior to its exeoution. 
Where the alterations are in themselves of no 
importance and were evidently iotended to 
merely make the terms of the will more explicit 
and formal :— Held, that the alterations maf 
be left out of account, tbe intention of the wiU 
having been perfectly clear even without them 
and being not affected by them, and that they* 
did not invalidate the will. The effect of tbe 
amendment of s. 242 of Act X of 1865 by s. 2' 
of Act Vlll of 1903 is to give tbe District Judge* 
jurisdiction to grant probate, but he will have' 
CO certify that tbe value of tbe property end 
effects affected beyond the limits of tbe province 
does not exceed Rs. 10,000. NAGBNDRA NATH 
BANER.JEE V. P. N. BANERJBE, 21 P. R- 1913' 
= 19 lod. Cas. 692 = 221 P L.R. 1913. 

(60) —Ss. 62, 164 — Will — CmsfrucHon^ 
Ex I rinsic evidence. — A clause in a will ranee 
follows;—“My trustees shall give to ^ 
brother Pestonji Ftamji Mistry, Rs. 
namely, fifteen hundred, without interest, and 
they shall get him to vacate tbe place in ^7 
house which he now occupies.” Tbe 

was iodebted to the legatee in a sum of Rs.l.5w 
which did net bear any interest; and in lieu of 
interest tbe legatee was residing in the boose 
at a reduced rent. In a suit by the 
to recover Rs. 1.500 given to him by the wUli 
tbe trustee contended that it appeared from tbe 
will that that was not an ordinary bequest, but 
was intended to be no more than the satisfaction 
of tbe debt owed by the testator. This fac 
was sought to be proved by conclusive 
of three facts ; ( 1 ) that the testator owed toe 
legatee Rs. 1,500 ; (2) that that sum was not 
carrying interest; and ( 3 ) tbatin lieuof ioteres 
the legatee was residing in tbe house. 
to in the clause at a rent reduced in proportio 
to what would otherwise have been interest 0 
Rs. 1,500 -.—Held, that no extrinsic evioeooe. 
under s. 62 of the Indian Succession Act. c®**. 
be let in to construe the clause, which, 
in an unusual form, had no uncertainty 
biguity about it. There was no possibihty 
any ambiguity about tbe person to be beoe 
ted ; for the testator had directed his ttaste®^ 
give to the plaintiff, naming him, a 
of money. Nor was there any 
the property to be given, which was Ba. 

S. 62, Succession Act, empowers Courts to 
themselves of extrinsic evidence for the parp<^ 
of determining questions as to i- 

what property is denoted by any words us 
a will. Where there is an ambiguity in ^ 
language used by the testator, the Juflg 
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entitled by the use of extrinsic evidence to put 
himself in the testator’s shoes or seat himself 
in the testator’s chair. But where tbe testator 
has left no uncertainty as to the person to be 
benefited and the property by which the benefit 
is to be conferred, tbe Judge is precluded from 
going outside the actual words used by tbe 
testator. Where the language cf the will 
presents no ambiguity, tbe Judge ought cot to | 
imagine ambiguity in its application todifierent 
sets of existing facts, and so to initiate an 
inquiry into those fads. PBSTON’JI Pram.1I 
MISTRI V. FbAUJI BEJANJI BiLLlMOBlA, 12 
Bom. L.R. 863 — 8 Ind. Gas. 180. 

(61)—5s. 62, 202—’Probateand AdminiS‘ 

trationAcl, s. 112— Satisfaction—Legacy given 
by the testator—Debt due by the tesator—Suit by 
legatee—Assent of executor—Khoja Mahomedan 
Hindu Law. —S. 1C4, Succession Act, 
abolishes the doctrine of satisfaction. Although 
tbe Act does not apply to Hindus, Mabomedans 
and Buddhists, it cannot bo doubted that it 
was tbe intention of tbe Legislature, to an- 
ncunce wbat they considered to be a generally 
correct principle of interpretation universally 
applicable unless overridden by some special 
provision of Iccil law or usage. S. 112 of the 
Probate and Administration Act corresponding 
with B. 293 of the Succession Act, criticised. 
Qutsrre.—Whether a Khoja lilahomedan is, for 
all testamentary purposes, to be treated as 
though be wore a Hindu governed by Hindu 
Iaw. HABANALLI MOLEDINA V. POPATLAL 
PabBHUDas, 14 Bom. L.R. 782»17 Ind. Caa. 
-37 B. 211. (6 Bom. L.R. 601. 29 B. 133, 
Criticised.) 

(62) —5. "18—Will—Power of niipointmenl— I 
Appoinlnwnt by general bequest—Power created 
after will.—A. general power of appointment 
may be exercised by will executed previously to 
the creation of the power and that too by mere 
residuary gift. DINSHAW v. DlNSHAW, 9 Bom. 
.L.B. 488 =>31 B. 472. 

(63) —5. 80 — “ Without any qualifying 
terms."—Meaning of. —The expression "without 
any qualifying terms ’’ in s. 60 of the Succes¬ 
sion Act, 1865, refers to tbe bequest and not to 
the relations. PESTONJI v. KHURSHEDBAI, 7 
Bom. L.R. 207. 

(64) —Ss. 80, 81, 83. 84—Sec Sheley’S 
Case. Bulb in, i Bom. l.b. 393. 

(64-n)—8. 81—See No. 64, supra. 

« -8. 89—See HINDU LAW—Gift, 5 
. 300. 

(66)—8. 89— See HINDU LAW—WILL. 10 
Bom. L.R. 604 = 19 C.W.N. 799-35 0. 896= 

5 A L J. 460=18 M.L.J, 287-8 C.L J. 48- 
S6 I.A. 118, P.C. 

(67)—8a. 82. 93—See HINDU LAW—WILL, 
34 0. 646-1 O.W.N. 678. 

(68)—Sa. 89, in—Lt/e estate—Estate of 
inheritance—Executory gift over. — A testator 
left an adopted son and gave anthority to hie 
sridow to take three eone in adoption one after 
the death of another. The will contained a 


Saccession Act (X of 1869)—continued. 

provision that the adopted son shall succeed to 
tbe estate on the death of the testai.or, and 
that, on the death of one adopted son and until 
tbe adoption of another son the estate shall 
remain in the ownership and possossion of tbe 
widow as ordinary heir, tho estate to vest in 
the adopted son immediately on adoption: 
Held, that the adopted son would take not a 
life interest but an estate of inheritance, sub- 
ject to a condition of defeasance. Held, also, 
that tbe executory gift over did not take effect. 
Manikyamala Bose v. nand.i Kumar 
Bose. 4 C.L.J. 357. = 33 C. 1306 = 11 
C.W.N. 12. (23 I. A. 1«. .iiqd.} [R., 4 Ind. 
Cas. 386 = 7 M.L.T. 23G.J 

(69»—Ss. 82, 111, 125—Testator—Will- 
Absolute gift—Subsequent provisions making 
the gift defeasible on happening of certain events 
— Non-happening of those events — Qift remains 
absolute — Executory bequest—Distribution— 
Parsi Law —Palak son.—By bis will, a testator 
provided that bi s two sons P and J, were “pro¬ 
prietors half and half alike and in equal shares" 
of his whole estate (cl. 2). Tbe further clauses 
of the will provided that none of the heirs had 
power to alienate tbe property in any w.ay; 
and that,if any heir carried on any trade which 
resulted in los.s, the risk of it was to be oo that 
heir (cU. 3, 6). P. the elder of tbe two sons, 
having been of weak intollect, tbe testator by 
bis will provided that his younger son J was to 
look after the whole estate and both the heirs 
were to equally enjo.' half and ball alike tbe 
whole estate. If P had a son born to bim, half 
of the estate was to bo made over to bim on bis 
attaining full age. If bo bad no son born to 
bim, then J was directed to give away bis son 
asto tbe former, and all the clauses of 
tbe will were made applicable to tbe palak son. 
P died without having a natural son ; and on 
tbe third day after bis death. J gave his own 
son B as pnlak to P, a dispute having arisen 
between the palak and the boirs of P about his 
share in tbe estate :— Held. (1) that, under ch 2 
of tbe will, each of the two sons P and J took 
an absolute estate in tbe moiety of the testator’s 
property, (2l that the restrictions on the powers 
of enjoyment (els. 3. 8) having been repugnant 
to the absolute giftalready made under cl. 2, 
were invalid and ioopertive under s. 125 of the 
Indian Succession Act. (3) That, though the 
absolute estate given to P was made defeasible 
in tbe event of his having a son and that son 
attaining majority, the absolute gift became 
indefeasible inasmuch as that event did not hap* 
pen. (4) That there was no legacy given to B 
as jtalah, either as a persona designata or as a 
palak son. (5) That, even assumiug that there 
was an executory bequest to tbe jialak son, 
tbe bequest was void under s. Ill of the 
Suooesaioa Act. JehANGIR DADAKHAI t. 
KAIKHUSBU KAVABHA, 13 Bom. L.R. 141. 

(70)—Ss. 82.116—See Hindu Law—Will, 
12 C.W.N. 729.P.O. = 35 C. 896=35 I.A. 118- 
4 U.L.T. 33-18 M.L.J. 287 = 6 A.L.J. 460- 
10 Bom. L.B. 604-8 O L.J. 48. 
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SuccessioD Act (X of 1S65)—continued. 

(71)-Ss. 82. 187—5ee Hindu LAW—WILL, 
3 Ind. Cas. 475. 

(71aJ—S. 83—No. 64, supra. 

(71-5)—S. 84— See No. 64, supra. 

{72)— Ss. 90, 94— Will — Bequest in favour of 
leslaioT s chUartn “or the survivors or survtvor 
0 ] them "—Attestalwn of wiU by one of them 
— Hesiduary oequest m favour of wxdow—Death 
of wxdow—Hxght of non-attesting children— 
eippltcaoxlUy of doctrine of acceleration.— Pi. tes- 
(a(por directed that the ioterest of all his moneys 
ID any Banlr in fixed deposits and also the in¬ 
terests on all bis Kaiiway shares be enjoyed 
by his wife foe hie, and that, alter the death of 
bis wife,tbadeposits and the shares “be divided 
into equal shares between my three children, 
James Joseph Barefoot, Cornelius Barefoot, 
and Florence Dinab Barefoot, or the survivors 
or survivor of them.” James Joseph Barefoot 
was appointed a trustee under the will Then 
there was a residuary bequest in these terms ; 
■'and as to the residue of all my estate, I will 
and devise to my wile all my property except 
the fixed deposits and Kailway shares a/ocesaid, 
together with all property not hereinbefore 
referred to, for her sole use and benefit and to be 
disposed of as she may think fit and proper.’’ 
James-Joseph Barefoot was an attesting witness 
Co the will. On the death of the widow, Flot 
fence sued for a declaration that James Joseph 
was incapacitated from taking under the will 
and that she was entitled to the moiety of the 
property bequeathed. Held that, as James 
Joseph Baretoot was an attesting witness to the 
will, the bequest to him was void under the 
provisions of s. 94 of the Succession Act. Tne 
effect oi the words '* or the survivors or 
survivor of them” was, in the circumstances of 
the case, to lake the case out of the ordinary 
rule tbat a legacy lapses where the legatee 
dies during the litetimeof the testator. The 
dootrine of acceleration did not apply as 
Cornelius and Florence did not survive James 
Joseph. The shares of James Joseph therefore 
fell into the residue and did not go to Cornelius 
and Florence. Camani v. Babbfoot, 28 M. 
433. 

(73) —Ss. 90, 100, 102 and 103— See HINDU 
Law—Will, 15 B. 326. 

(74) — Ss. 90, \Q5—Charitable gifts—Hospi¬ 
tals, gifts to —Corporafe bodies— Property subject 
to trust incapable of taking effect. —Charitable 
gifts to hospitals, which are recognised as exist¬ 
ing public institutions, are good charitable 
gifts, provided always, when the Succession Aot 
applies, tbat the provisions of s. 105 as to 
registration and deposit are complied with. To 
validate such a gift it is not necessary that the 
institution to be benefited should be a corporate 
body ; it is sufficient if there be some responsible 
authority charged with the general adminis* 
tcatioD of the funds of the institution. Under 
s. 90 of the Succession Aot, property which is 
the subject-matter of a trust which is incapable 
of taking effect, prima facie falls into the 
residue, and it can only be prevented from doing 


SuceessioD Aot (X of 188S}—conftnued. 
so by the express directions of the testator,^ 

Fanindba Kumar Mitter v. The adminb- 
tratob-General of Bengal, 6 C W N. 3ii 

iL.R. (1893), 3 Ch. D. 348. L.R. (1883). 28 
Ch, D. 218, I?.) 

(75) —Ss. 92, 96-See HINDU Law—W iLLr 

24 M. 299. 

(76) —Sn. 92. 96. 128—Tr'i« of Hindu in City 

of Madras - Begacy to son—Appointment of son 
ns executor —Death of s(m lifetime of 

testator leaving issue - Right of issue to claim 
legnci/.—S. 96 of the Indian Succession Aot 
can only apply to a case where the legatee pre¬ 
deceases the testator, whether be has beec 
named an executor or not. S. 128 implies that 
the executor survives the testator. It oaanot 
apply to a case where the executor predeceases 
the testator. And it does not affect the case 
contemplated by s. 96. A Hindu in the City of 
Madras executed a will giving a legacy in 
favour of her son and appointing the son her 
executor. The son predeceased his mother, 
leaving a son behind. Held that, as s. 128 ia 
absolute and applies only if the sou survived and 
refused to act as executor, the legacy in favour 
of the testatrix's bon did not lapse on acoouQt 
of the predecease of the son during bis mother's 
lifetime but enured to the benefit of the grand¬ 
son of the testatrix. RamABAUY ITAH v, 
KUFPUSAUY lYAH, 13 M.L.J. 381. 

(77) —S. 93—Presumption in favour of joint 
tenancy —See GIFT, 7 M.L.T. 379*6 Indr 
Css. 7 = 20 M.L.J. 377 = M.W.N. 1910. 74* 
34 M. 80. 

l78)—S. 93—See No. 67, supra. 

(79)—8. 94—See No. 72, supra. 

(fl0)-S. 96-r(cf XXI of 1870 {Hoidu Wilis) 
— Tagore cnw.—Where a testator gave a legacy 
to his son's daughter, who, however, died dur¬ 
ing the lifetime of the testator, leaving an 
only child who survived the testator, held that 
the child could recover the legacy loft to her 
mother (the legatee), as the latter was in point 
of law, within the meaning of e. 96, Succession 
Aot, a person in existence at the death of tne 
testator, because a lineal descendant of hers 
survived the testator. The rule in tbe_ Tagow 
oase, when it speaks of a person being in 
ence in the contemplation of law, refers not to 
the Hindu Law, but to general prinoiplee o 
jurisprudence. JITU Lal MAHTA ▼. BINDA 
Blbl, 16 C. 849. 

(81) —S. 96—Spc Nos. 76, 76. swjwn. 

(82) -S.'?. 96, 32\— Wills executed by Suidusr 

interpretation of — Justice, equity and good con- 

vsciotcc.—In interpreting a will executed by 
Hindu, the lower appellate Court nPPii®”*. 
provisions of s. 96 of the Aot. Held, th*/ 
under s. 331 of the Succession Aot, the 
sions of the Aot did nob apply to willfl 
by Hindus in Oudh. BAM KISHBN SINOB.t. 

Sripal, 9 O.C. 1S9. 

(83) —8. 98—See ACT XXI OP 1866, 7 Bom. 
L.R. 207. 
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(84)—Ss. 98, 101, licsiduai'y gift in a 
u^ill—Vested interests—PostimnemeiU o/ distri¬ 
bution.—Where & testator gave hi8 residuary 
estate to trustees ic trust for bis nephews aod 
nieoes, to be paid in certain proportiuns and at 
certain times, with benefit of eucviTorsbip be> 
tween and among them, it was held, on a claim, 
ae upon on intestacy, on the allegation that 
the residuary gift under the will was void for 
remoteness under ss. 101 and 102, that, on a 
construction of the will, the legatees took vest¬ 
ed interests, Bubject to be divested on death be¬ 
fore the contingencies in the will happened, 
that the will only postponed the distribution 
and that the legacies were, therefore, valid. 
/Semble: —8. 98 applies only to vested interests, 
MASBYK V. PERGUSSON, 4 C. 304. l/i., G A. 

583.] 

(86)—8. 100—See No. 73, stijna. 

(86)— S. 101 —Itule aijainst pe)}/efuilit.’— 
One of the clauses of a will ran : “ As to my 
other property which there is, that is, the pro¬ 
perty situated on the east siae of the house of 
my step-brother. [ give the same to my younger 
eon Cbiraojivi Mabadev for his life. He shall 
have no authority either to mortgage or to sell 
the said property. He shall only receive the 
income of the said property aod I give the pro¬ 
perty after hie death to his son or to his sons 
in equal shares should there be (any such eon 
or sons). In case be leaves no son behind him 
by Mukbtyars shall get a son adopted by his 
wife aod thus perpetuate hie name. And they 
aball give the said property to him on bis 
attaining the age of twenty-one years ’* Held, 
on a construction of the above clause, that ibe 
bequest in favour of a sod of Mabadev who 
might be adopted at any time after Mabadev's 
death by a widow who might not have been 
living at the testator's decease was void under 
a. lOl of the Indian Succession Act, 1865. 
Kashinath V. CaiMSA.JI, 8 Bom. L R. 288- 
80 B. 477. 

(86-a)—8. 101—See No. 34, siiiira. 

(871—88. 101, 102—Diapositioo of residuary 
estate— Oonstruotion of ss. 3 and 4 of the Hindu 
Wills Act—See Hindu Wills act, i 870, 
aa. 3,4, 4 M.L.T. 306. 

(98)—Ss. 101, 102, 159—Sec HINDU LAW— 
WILL, 20 B. 460. 

(89)— AT. 102 —Gift to a class—Sotne of mhom 
cannot take—Effect —Where there isagift toa 
class and some persons oonetituting snob class 
cannot take in consequeooe of the remoteness 
to the gift or otberwiee, the whole bequest must 
fail. A gilt by a Hindu to a person not 
asoertained or capable of being ascertained at 
the time of the death of the testator cannot 
take efleot ; therefore, the gift, to the unborn 
male issue of the ton aod grandsons of the 
testator must fail. A Hindn cannot under any 
oitonmstauoes make a gift by will to an unbora 
person or persons. SRIHATI BrahamatI Dasi 
V. JAQBS Chandra Butt, 8 B L.R. 400. 
(4 B.L.B.O.O. 108. F.) [Not F., 13 0. 668; 33 
C. 903-9 O.W.N. 749«1 O.L.J.483 ; F., 3 
Boin.L.B. 857-36 B. 449; B.. 12. U. 898.] 


Succession Act (X ot 1866) — continued. 

(90) —S. 102—See Nos. 73, 84. 87 , 88, s7/j>ra. 

(91) —S. 103-Sfc No. 73, s!/j>ra. 

(92) — S. 105 —•* /lelafiie,” n/enjiing 0 /— 
Death of testator leai'vig iruloir—Btqnest for 
charitable uses—Validity. —A testator uied two 
aa)s alter bequeathibg certain property to 
charitable uses. He lelt a widow surviving 
him. The question was whether the bequest 
was valid. Held thut the term " relative” in 
s. 105 of the buccessioD Act referred to kindred 
only as set forth in the table of consanguinity 
annexed to s. 24 of the Act and bad no 
application to any relationship by marriage. 
Consequently, the bequest was not invalid by 
reason of the existence of the widow, ADMI¬ 
NISTRATOR General of Madras v. Simp¬ 
son, 26 M 532. 

(93) —8. 103—Sec No. 73, supra. 

(93-a)-B. 105—See Nos. 33. 74. .su 2 ^a. 

(94) -S. 106—See ACT XXI OF 1865. 7 
Bom. L.R. 207. 

(95j—8,107—See Registration act, 1908 , 
ss. 17, 18, 21 , 25 and 77. 7 Bom. L.R. 742 = 
30 B. 304. 

(96)— S. Ill—“Time is menlio7ied for the 
occurrence of the event," meaning of—Construe' 
tion—G\1t over votd— Estate taken is absolute. 
—Where a will fixes the nearer limit of time 
beyond which the specified uncertain event is 
to happen, but does not fix either any definite 
point of time at which or any further limit of 
time within which that event is to happen, it 
does not amount to the mentioniog of time for 
the occurrence of that specified uncertain event 
within the meaning of s. Ill uf Succession Act. 
(D.,33U.947 = 10G.W.N. 695 = 3 C.L.J. 602.] 
8. Ill of the Succession Act does not embody 
simply a rule of construction for giving efiect 
to the intention of the testator. It lays down 
a bard ana fast rule regulating the validity of 
certain classes of contingent bequests, which 
must be applied wherever it is applicable, 
without speculating on the intention of the 
testator. The language of illustrations (d) and 
(e) to the section, aoes not control the meaning 
of the section (23 0. 563, F.) [D., 33 C, 947 = 
10 C.W.N. 695 = 3 C.L-J. 602.] Where a tes¬ 
tator by bis will bequeathed a legacy to one K 
with the proviso Chat if “alter the expiration of 
nine yeats from my death, K should die with¬ 
out son or grandson, then M shall get K’s pro¬ 
perties,” and the uncertain event, vte-, the 
death of K without son or grandson did not 
happen before tbe expiry of 9 years from the 
testator’s death, i.e., before tbe period of distri¬ 
bution, held, that this case came under s. Ill 
of tbe Suooession Act and the gift over, i.e., 
the legacy to M, could not take effect, as tbe 
specified unoertain event contemplated did not 
happen before the period of distribution, and 
K took an absolute indefeasible estate in tbe 
legacy. MONOHUB MUREBJEB V. KASIBWAB 
MOKEBrtB, 8 O.W.M. 478.118 W.R. 369, 9 M. 
l.A. 128. B.) 
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(97) —,V. in— 7V*iorf of disiribnfwn—Will— 

.yfov/ijirti noti^s ntul alterations 
i)L trill — I'robnte. —]VIargitial notes and altera¬ 
tions made by the testator in his will, which 
are unattested, cannot be admitted to fro 
A testator bequeathed a portion of his piOf^rty 
to bis son and provided that, if the son died 
“without marrying, or, if married, without any 
lineal beir,” his share should revert equally to 
his surviving sisters or their heirs. A question 
having arisen as to the validity of the restric¬ 
tion : Held, that the restriction imposed by 
the testator upon bis son was nugatory and the 
son took the whole of his inheritance absolutely. 
SARDAR NOWROJl PUDUM.II V. PUTLIEAI, 
15 Bom. L.R. 352=:19 led Caa. 832. 

(98) —jS- 111— tivope—Dcqiicst — lienl and 
personal 2 »’oprrtii. — S. Ill applies to bequest of 
all descriptions of property, there being no 
difference in India between real and personal 
property. NARENDRA NATH SircAR v. 
Kamala Basini Dasi, 23 C. 563=23 I.A. 
18. P.C. = 6 M.L J. 71 = 6 Sar. 667. 

*99)—.b'. Ill —C<>».s7/7rt7jyu of n'ill—Iivfincsi 
to <lnii<ihtcr—A bsolnte estate. —Where in a will a 
legacy was given in the following words :—“On 
my death, my daughter Surjamoui, who has 
got sons, abd who is a resident of.shall pos¬ 

sess as owner and possessor of all the rights of 
gift, sale, etc., in respect of all my property 
moveable and immoveable, and on the death of 
my aforesaid daughter, the sons born of her 
womb will equally own all my property.” 
Held, upon a construction of the will, that it 
was the intention of tbe testator to give to 
Surjamoni an absolute estate. GOBINDA 
Chunder Gupta v. Bekode Chunder 
DUTT, 12 C.W.N. 41. 

(100) —S. Ill—S<'<5 Hindu Law—will, 6 
M.L.J. 71, p. C. 23 C. 563 = 23 I..A. 13, 24 
C. 406. 

(101) —S. Ill—.S<'c Nos. 68, 69, 

(102) — Ss. Ill uirZ 116— EiKjlish law — Prin¬ 
ciple of the sections. —Tbe principle well estab¬ 
lished by Jones v. Westcumb and various other 
English cases has been codified in India in 
s. 116 of the Indian Succession Act (X of 1865) 
which section applies to Hindus (15 C. 282, E.j. 
S. Ill of the Succession Act applies only when 
tbe prior bequest is capable of taking effect and 
is not ab initio, void. If the bequest has failed, 
ab iuifto, the principle laid down in s. 116 
applies- Tbe rule, which has been applied to 
a bequest in a Will executed before tbe let 
September, 1870, of immoveable property, by a 
husband to his wife, viz , that sho takes only a 
limited estate, when there are no express 
words creating an absolute estate, cannot apply 
to a married daughter. Though uudai Hindu 
law, a married daughter takes, by inheritance, 
a limited estate, she takes an absolute estate 
under a devise by will, unless her interest is 
curtailed by express words or necessary impli¬ 
cation. (16 M. 466, 24 0. 406, 24 W.R.396, 24 
<3. 646; 2C.L.J. 5= 9 C.W.N. 784, The 
words in the Will, “ to my daughters and 


Succession Act (X of 1865)—eonftnued. 

their respective sons I give, devise and bequeath 
tbe same,” give, an absolute estate to tbe 
daughters, and not a limited or joint estate. 
'Sons’ ID this case was intended to have the 
same effect as ‘‘sons, grandsons, etc.” Where 
it would be premature to decide whether an 
absolute gift is defeasible in tbe event of either 
daughter dying without male issue, tbe ques¬ 
tion was left undecided until it is ascertained 
what tbe events are. RADHA Prosad Mullick 
AND Peary lall JIullick v. rani Moot 
Dassee, 3 C.L.J. 502 = 10 C.W.N. 695, 8.B. 
=33 C. 957 (24 I.A. 76 = 24 C. 834, F.) 

[On appeal., 35 0. 896, P.C. = 35 I. A, 118 = 12 
C.W.N. 729 = 8 C.L.J. 48 = 5 A. L.J. 460 = 10 
Bom. L.R. 604=18 M.L.J. 287.] 

(103)—Ill, 187— Bequest to daughters on 
1 ^nnrriagc —Testator's death before marriage— 
I\lfecl—of letters of administration with 
leill nnne.ved to a legatee —Grant limited on 
appeal, but letters not amended—Effect — Neces- 
sitg jtir fresh letters of adminislrntion—Effect 
of grant of probate q^ending suit and before 
decree. —The clause in a will relating to tbe 
two daughters of tbe testator ran thus 
“ When they will be married and if they desire 
to live in separate houses, tbe person in whose 
management my property will beat tbe time 
will make separate bouses for them in tbe 
vicinity of my house from tbe income of oy 
property. For the maintenance of my daugh¬ 
ters I fix an allowance of Rs. 600 a year." 
Held that the will dealt with the maintenance 
in a clause which stood by itself, and that tbe 
payment of maioteoaoce was not made oontiu- 
gent on the marriage of tbe ladies, and s. Hi, 
Succe.ssion Act, had therefore no applioation. 
In this case, another legatee obtained grant of 
letters of administration with the will annexed, 
but tbe High Court afterwards modified tba 
grant by limiting it to the realisation of the 
legaoy given to the applicant, who however died 
before the letters could be recalled and altered 
accordingly by the District Court. Held that 
probate of the will bad been granted within tbe 
meaning of s. 187 of the Act. and that the sab- 
sequent limitation of the grant, even if right, 
is immaterial. Where probate was obtained 
subsequent to suit but before decree, held, this 
was sufficient compliance with s. 187 of tbe Act. 
Kumar Chandra Kishorb Roy v. Pba- 
SANNA KUMARI Dasi, 9 M.L T. 71, P.C.=8*- 

L. J. 98 = 15 C.W.N. 121=21 M.L.J 
Bom. L.R. 67 = 13 C.L.J. 58=9 Ind. Cas-122. 

(104) —S. 114—.See HINDU LAW— WILD, 28 

M. 613 = 10 M.L.J. 214. 

(I04.a)—8, 116—See Nos. 70, 102, supra. 

(105) -S. 117— See HINDU LAW— WILD. 2 

N. L.R. 123. 

(106) —8. 125—See No. 69, 

(107) -S. \2Q—Legacy to person appointed 

executor—Rebuttal of presitmption’-Parol^' 
rZence The Unguage of s. 

the Succession Act is peremptory and 
room fora presumption; it is not 
Court to decide whether (he legaoy is gw®® 
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the person named in his oharaoteE as ezeoulor. 

It is assumed that it was so given and the 
prohibition follows. Parol evidence to rebut 
the presumption is not, unlike the case in 
England, admissible in India. PbosONO 
OOOMAB QHOSE V. ADMIMISTBATOB-GENE- 

BAL OF Bengal, id C. 83. 

(108) —8. 128-S<*c No. 76, anpya. 

(109) —S. 169—See HINDU LAW—WILL, 3 
O.L.J. 516. 

(110) —8. 159—See NO. 98, supra. 

(111) —S. 164 -"See NOS. 60, 61, supra. 

(112) — S> 172— Suxl for squire of inherilancc 
end suit for maintenance-Cit'. Pro. Code, 
1882, s. Doctrine of Election. —Where a 
Hindu testator, m bequeathing all his property, 
included therein the share of bis brother’s 
widow, out made a suitable provieion for her 
maintetiatjce, and the widow rtcovered the pro¬ 
vision by »uit, field, a (ubsequent suit by her 
for reccveiy of her share in ihe ancestral pro¬ 
perty would not be barred under s. 43 of Ibe 
Civ. Fro. Code, though such suit would bo 
precluded with regara to the doctrine of eleo* 
tiou under s. 172 of the Succession act, as the 
widow muet have known that the maioienaDce 
was provided lor her in lieu of her nitres'* 
tralproperty. Pbamada DasBK v. LakHI 
Nabain Mittbb, 12 C. 60. 

(113) — S- property of decen.ted" does 

not include property held by deceased as cxecn- 
tor or administrator.—’'Pto'petij of the deceas- 
en” in s. 179 of Act X of 1865 means only the 
actual property of the deceased, whether held by 
him for bis own benefit or the benefit of others, 
and does not mean property vested in him as 
executor or administrator under the Indian 
Succession Act. Therefore, under*the Indian 
Succession Act, the executor of an executor is 
not derivate executor of the original testator, 
even though such testator died before 1666. DE 
SOUZA V. THE Secbetary of State, j2 B. 
L.B. 423. 

(114) —S. 179-/fiiuZit Wills Act-Grant of 
limited 2 trobate.—The application lor the grant 
of limited probate in this case to the son and 
neoutor of the testator was refused. The will 
in question was made subsequently to the 
passing of the Hindn Wills Act. XXI of 1870, 
by which certain seoiioas and amongst them, 
•. 179 of the Indian Succession Act (Xof 1865), 
were declared applioable to all wills of Hindus 
made on or after the let of September 1870. 
Under this section, the interest of the executor 
in the property of the deceased is not limited 
as it is in cases falling under s. 18 of AotXXVll 
of 1660. There is no provision in the Snocession 
Act which sutboriaea the Oourt to grant probate 
limited to part of the estate in oases where, 
under e. 179 of the Act, the whole estate is 
Tested in the executor. In re ThakBB Mad> 
BAVJl DBABAU8I, 6 B. 460. [/!., 26 B. 67l»4 
Bom. L.ft. 9.] 

(116)— B. 179—Parties TO suit— 
OBHBBAL, 19 B. 621. 

0, IX—77 


Snocession Act (X of 1869)— continued. 

(116) -Ss. 179. 187, 188, 240 and 242— 
Probate-General, 4 G. 1 = 2 C.L.R. 422. 

(117) -Ss. 179. 187, 191—See ACT U OF 
1874, s. 31, 21 C. 732. 

(118|—Ss. 179, 187, 260—Suit by executrix— 
Necessity for production of copy of will as well 
as the grant of administration—Non-production 
thereof, efieot on suit—S^e Ben. ACT VIII OF 
1885, 8. 167. 3-2 C. 710. 

(119) —Ss. 180 and 212— Application for 
Letters of Administration with copy of will 
proved abroad, annexed—Onginal will deposited 
and registered tn Scotland — Copy produced being 
copy ctrltfied under the hand and seal of Notary 
Public to be true copy of original granted by 
Assisfant Keener of Itegisler of Deeds—No certi¬ 
ficate of having been compared with original— 
Not shown to be admissible in England—Copy 

not admissible under s. 63. Evidence Act. _ 

Where, in an application, under ss. 180 and 212 
of the Succession Act, for letters of administra¬ 
tion with copy of the will, proved abroad, 
annexed, ihe original will, described as a trust 
disposition and settlement having been deposit¬ 
ed and registered in Scotland, a copy certified, 
under tbe hand and seal of a Notary Public, to 
be a true copy of tbe original granted by the 
Assistant Keeper of tbe Register of Deeds, 
neither purpocbiog to be a copy made from the 
will Itself nor bearing any certificate that it 
bad been compared with the original, not shown 
to be a copy admissible in England to 
prove the original, was produced : Held that 
tbe oopy produced was not a properly auihenii- 
Gated copy of tbe will and inadmissible as 
secondary evidence, under s. 63 of the Evidence 
Act, and that the applicant should produce a 
copy certified, by the Keeper or Assistant Keeper 
of tbe Register, to bo a true copy of cbe original 

I will. In the matter of the estate of ADAM 
Robertson Whyte, 14 Bup. L.R. 33. 

(120) ^is. 180, Hi —Letters oj Administra- 
li<m—Agent of the executor. —The Agent for an 
executor duly appointed by him applied for 
letters of administration under s. 180 of tbe 
Indian Succession Act, 1865. JfcUl that e. 212 
was the appropriate section and letters of 
administration were directed to be issued to 
tbe Agent under that section limited for the 
use and benefit of the executor. In re THE 

WILL OP SIB Henry Marion DuBAND. 28 

P.R 1871. 

(121) —iS.s, 180 and 212 — Letter,s of Adminis¬ 
tration—Appl'icatum for limited grant after 
probate of will in England -Application not 
maintainable- —Where, after a will bad beeu 
duly proved by tbe executors in England, the 
attorney ol the executors applied to the High 
Court for a grant of Letters of Administration 
limited until tbe executors should obtain pro¬ 
bate in India, pnrporting to apply under s. 212 
of Act X of 1865, it was held that the applj. 
cation could not be sustained, first, because 
only a oopy of the will, and not the origioal, was 
prodocad, and, secondly, because the executora 
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Succeseion Act (X of 1865)—continued. 

could not, under the circumstances, ever obtain 
probate of the will in India. S. 180 of the Act 
might have been applicable, but that the 
authority of the executore* attorney did not 
empower him to apoly for more than a limited 
grant, fn the (toodsof ASHTON, A.W.N. 1905, 
251. 

(1Q2)—Ss. 181, 186. 187. \9Q-Will~-ProbaU 
—Residuary legatee — Administration sitit — 
Probate of the will .—The plaintiff instituted a 
suit for the construction of a will, aod for a 
declaration that certain property was at the 
time of the death of the testator at his disposal 
and that the same has been validly disposed of 
by his will in favour of plaintiff aod one 
Dhatamshi in equal shares, and for administra¬ 
tion- The Court below construed the will and 
decided in plaintiff's favour, but directed that 
the decree should not be drawn up until the 
plaintiff obtained letters of administration with 
the will annexed. The plaintiff appealed: 
Held, that notwithstanding the terms of 
8. 181 of the Indian Succession Act, 1865, 
the plaintiff as residuary legatee could obtain 
a grant that would satisfy the requirements of 
s. 187 of the Act ; and that until he had 
done so, he was not entitled to establish his 
claim in a Court of law. GORDHANDAS v. 
Ramcoovcruai, 3 Bom. L R. 874 = 26 B. 267. 

(123)—S. 182 —Executor by implication.^ 
Where, by a will executed by a Hindu testator, 
all bis property, including his liabilities, is left 
to his sons, they are not entitled to apply for 
probate of the will, on the ground that they 
have been aopointed executors by implication. 
Ex parte WlTTAL Doss, 15 M. 360. [B., 1 

N.L.R. 164, 15 PW.R. 1907=73 P.L.R. 
1908.] 

fl24l—Ss. 182, 264—^.rccjtfor by implication 
~^Rcfcrcnc€~~ Jurisdiction of High Court.— 
When the clauses in a will clearly indicated 
that the testator gave, to a porson mentioned 
in the will, full powers to collect and receive 
all debts and manage the estate for a period of 
nine years, after the expiry of which he was to 
distribute it to the various legatees, in the man¬ 
ner directed, such person was held to be an exe¬ 
cutor and entitled as such to probate of the 
will (In the goods of Ihylis, 1 Ptob. and M. 21, 
F.). Though a District Judge erroneously 
refers a matter relating to probate under s. 611 
of the Civ. Pro. Code, yet, the High Court can, 
acting under the concurrent jurisdiction given 
to it by s. 264 of Act X of 1865, treat the 
matter as if originally brought before it. In the 
■matter of MONOHUR MoOKERJEE, 6 C.L.R. 
228. 

(125)—5.S. 188. 187. 198. 2l5-\Vill—Chris¬ 
tian testatrix—No provision for appointment of 
executor—.Muwr .son not sole residuary legatee — 
Poioer ofCoitrt to appoint executor—Grant of 
letters of administration to minor or his mother. 

—Where, by the will of deceased Christian 
testatrix, no one is expressly appointed execu¬ 
tor, probate or letters of administration with 
the will annexed should be taken out by some¬ 
body ; otherwise, under s. 187, Succession Act, i 


Succession Act (X of 186S) —eonfsnued. 

the legatees acquire no title to the property. It 
is open to the Court to grant, under s. 198, 
letters of administration with the will annexed 
to one of the persons having a beneficial into* 
rest in the estate ; but such letters cannot, un* 
der 8. 183, he granted to a minor. And where 
the minor is not a sole residuary legatee, let* 
ters could not, under s. 215, be granted'tohia 
mother. Ma SAW v, MA TflIT, 6 L.B.B. 118 
= 18 lad. Gas. 187. 

(126) —S. 186 —Sec No. 122, supra. 

(127) —S. 187-Hindu mils before 1870- 
Probate—Letters of administration. —S. 187 of 
the Succession Act not being applicable to wills 
made before 1870, executors or legatees nnder 
them need not take out probata or letters of 
Administration to establish their rights in a 
Court of justice. KRISHNA KiNKUR ROT V. 
Rai Mohan Roy, 14 Q. 37. [R., 17 0.272, 
25 C. 103.] 

(128) —S. 187—S. 2, Hindu Wills Aet, 1870- 
of Hindus executed prior to 1st September, 

1870, Probate or Administration to,—A d appli¬ 
cation may be made, and probata or letters of 
administration granted in respeot of wills exe¬ 
cuted before the first day of September, 1870, 
But B. 187 of the Sucoession Aot, which, by 
e. 2 of the Hindu Wills Act. was made applica¬ 
ble to wills subsequent to the Ist September, 
1670, has not been incorporated in the probata 
Act and it follows from this that although it is 
fully competent to a Court to grant probate ot 
letters of administration in respeot of wil^ 
antecedent to the Ist September, 1870, still it 
is not obligatory upon executors or persona 
claiming letters of administration to obtain 
such probate or letters of admioistration. before 
they can establish their right in respeot to any 
property of the deceased in a Court of justioa. 
Krishna Kinear rot v. Panohubam 
MUNDUL, 17 C. 272. [P., 18 A. 260-16A.W. 

N. 44 . 2 0.0. 33, 2 N.L.R. 123.] 


(129)—S. m—Hindu Wills Act, 1870, s. 2 
—Estate of deceased Hindu—Legal represen’ 
tative .—A Hindu defendant in a pending oivil 
suit died leaving a will which, however, was 
not proved. His step-brothers were added aa 
representatives, and a decree by consent was 
passed. The mother of the deceased then got 
a decree that she was entitled to the estate ot 
her son as against the step-brothers, and subse¬ 
quently sued to set aside the original decree on 
the ground that the will, not having bwn 
proved, ought to be ignored, since s. 2 of 
XXI of 1870 makes the provisions of s. 
the Succession Act applicable to Hindu wUW 
in Madras. Held, though the executors »n 
establish no right without taking out probat^ 
the will cannot be ignored foe all 
whatever, and since the existence of the 
was proved and the mother was not enti 
under it, she could not now sue to set asi 
the original decree. JANAKI v. DHANO 


J. 671.] 
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(130)—S. 187—TFi((—4pp/icatioa by legatee 
for Letters of Administration—Grant limiUd to 
recovery of legacy on2^—Suit by another legatee 
to recover legacy—Mainlainabiliiy—Proof of 
will only essen^tai.—Ldttsrs of administration 
with a copy of the will annexed in respect of the 
entire estate left by the testator was granted by 
the District Judge to a legatee to whom the 
testator had bequeathed an allowance for main¬ 
tenance. On appeal, the High Court directed 
that the Letters should be limited to the reali¬ 
sation, by the grantee, of that allowance only. 
But. before fresh letters in terms of the High 
Court's order could be issued by the District 
Judge, the legatee died. Subsequently, another 
legatee to whom also the testator had bequeath¬ 
ed an allowance for miintenaace. brourht a 
suit for recovery of the same. Held, that s. 
187 of the Act was no bar to the recovery of the 
plaintiff's claim. If a will is ones proved and 
Probate or letters of Administration granted, 
that would entitle any one of the legatees or any 
one claiming ni-lor the will to obtain relief 
from Court. B. 187 of the Act does not con- 
temolate that every legatee claiming under a 
will should have to obtain separate Probate or 
Xi-^tters of Administratioo in respect of the 
estate or a portion of the estate in order to be 
entitled to maintain a claim for the iegaev. 
KUMAR Chandra kishort3 Roy v. pro- 
BANNA KUMAR DASS, lOC-W N. 86S = 4 C L.J, 
323. 

(131) —9. 187—CBRTfPlCATE OP ADMI¬ 
NISTRATION—EFFECT OF Certificate, 2) 
■W-R. 252. 

(132) -8.187—SpECfPic Performan¬ 
ce. 16 B. 657. 

(133) -8. 187—See Nos. 71, 103, 116, 117, 
118, 122, 125, supra. 

(134) —8. 139— See No- 116, supra. 

(195) —S. 190 —One executor de son tort suing 
another—Debts due to executor de son tort—iie- 
eovery—Bemedy—Letters of administration.— 
The father of the defendants (a Parsi) died in¬ 
testate leaving behind him a widow, three 
daughters and two sons (the plaintiff and bis 
brother). Without taking out letters of ad¬ 
ministratioo to the estate of their deceased 
father, the plaintiff and his brother managed 
the estate and collected the rente and outstand¬ 
ings due to theestate. Lottars of administra¬ 
tion were obtained by the widow and the throe 
daughters, but thsy were limited to the exteut 
of their iutarast in the estate of the deceased. 
The plaintiff brought the present suit against 
his brother and other membera of the family 
for recovering R). 61,948-8-0 which he alleged 
to be due to him in respect of menies advanced 
to his deceased father when he was alive. Held, 
that the suit muet tail under a. 190 of the Indian 
Buooession Aot (X of 1865). because oeicber 
the plaintiff nor any other member of tbs de- 
oeased'e family had taken out letters of admini- 
stratioaio respect of tbedeoeased’a whole estate. 
Tbeletters of administration takm out by tbs 


SucceasioD Act (X of 1863)—conftnusd. 

widow and the three daughters purporting to 
deal only with such shares in the estate as they 
may be entitled to were not such as are oon- 
temptatedby 3.190 of the above Act, and that 
the only course open to the plaintiff was to take 
proceedings to obtain the appointment of an 
administrator of the estate who either would 
administer it by the payments of the debts and 
the distribution of the surplus (if any) amongst 
the heirs after taking an account of all pro¬ 
perty already received out of it by the creditors 
Of heirs, or who could be compelled to do so by 
au administratioo suit. Pbamji DORABJI 
GHASWALA V. ADAR.JI DORABII GHASWALA, 

18 B. 337. [/i.. 20M.L.J. 984 = 8 M.L.T 77 = 
JI.W.N. 1910, 272 = 7 lod. Cas. 242.j 

(136) — S. 100 —/jitters of administration to 
estate of deceased Pi'-.i—Riqiit of suit.—Tho 
Undin dispute beloogsd originally to a Patsi 
who died iutestate. After bis death, one of his 
brothers without taking out letters of adraiois- 
tratioQ sold the laud to the plaiotiff. The de- 
feodant asserted a right of way over it aod ob¬ 
tained aa injUQction iu the Mamlatdxr's Court, 
restraining the plaintiff from obstructing him 
in the enjoyment of his alleged right. There¬ 
upon the plaintiff filed the present suit to have 
the Mimiatdar's order set aside, aod for a de¬ 
claration that the land belonged to him and 
that the defendaot bad no right of wav over 
it. Both the lower Courts dismissed the suit 
00 the preliminary paint that the plaintiff 
could not establish his right to the land in the 
absence of letters of administration to the 
estate of the deceased to whom the land origin¬ 
ally belonged. Held, reversing the decrees, 
that 8. 190 of Act X of 1805 did not apply. 
Neither party relied as the basis of his own 
right on the previous title of the deceased 
owner. There was no question about adminis¬ 
tration, nor could the result of the suit pre¬ 
judice the rights of any heirs who might possibly 
exist. TULJARA.M V. BaMANJI KHARBEDJI, 

19 B. 823. 

(137) —S. 190— Letters of administration- 
Firm—Family firm—Debt eoniracUd by manag¬ 
er—Lsabthty of members of the family.—K 
aod his three sons constituted a family firm. 
It was mtoagsd by K during his lifetime ; and 
after his death, by one of his sons, A. Daring 
his management. A executed a sua mortgage- 
bond to the plaintiff, for paying off a judgment- 
creditor woo had attached one of the family 
properties. The mortgage bond was attested 
by E. another son of K. The plaiotiff brought 
a suit to recover th) mirtgaga-money ; but it 
waadism ssel on the grjual that the estate of 
K was not hgally representel bv A al the time 
whan ha pisssd the mortgage-bond (s. 190 
Sueoession Aot. 1805). On apaeil: lUld, 
reveraiQg the decree. (l| that, as the mort¬ 
gage-debt was incurred after K’s death, it 
could not be a debt of K and could not give'rise 
to any claim against the estate of K ; and that s 
193. Sacoossioo Aot,1855. haJ therefore no appli-’ 
cation; (2) that the claim was made upon a 
m ictgaga which purportad to bini the partners 
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in the family firm and a oertam property which 
was specified lu ihe mortage-deed, and the in¬ 
terest which was intended to be conveyed was 
the interest of the three sons of K who were 
bound under s. 43 of the Transfer of Property 
Act to satisfy the mortagee’s claim out of that 
interest, ahmedabad United Co. v. Arde- 
SBIR,14 Bom. L.B. 644 = 36 B. 318 = 16 Ind 
Cas- 684. (L.K. 7 Ch. 1;^3, F.) 

(137-a)—S. 190—See No. 211, in/ra. 

(138J—8. 191—See No. 117, supa. 

(139) —B. 196—See No, 122, supra, 

(140) —Ss. 196, 229 “ May ” inihe sections 
direcio?p.—The word ‘'may*’ inss. 196 and 229 
of Act X of 1863, is not to be construed as merely 
permissive, but as directory, and as showing the 
course which the Legislature intends shall be 
adopted. So, where an executor dies before 
fully administering the estate, as between the 
residuary legatee and the executor, of the 
deceased executor, the former is the preferential 
olainiant for letters of administration. Ds 

SOUZA V. The Secretary of state, 12 B. 

li.R. 423. [Appl,, 25 W.R. 489; Ji., 16 M. 71, j 

(141) —S. 198— See No. 125, supra. 

(142) —S. ‘2>OQ)—QrantofUtters-of-a.dminislra- 
fto» tocreditor—Fxecuiton of decree ■LtmUatxon 
Act. 1877, art. 179.—An application for execu- 
tiou of a decree against a deceased judgment- 
debtor does not comply with the provisions of 
ci. (4), art. 179, of the Limitatian act if it does 
not give the name of the legal representative of 
the deceased, A judgment-creditor does not 
cease to be a creditor for the purpose of s. 206 of 
the Succession Act through execution ot bis 
decree being barred under arc. 179, scb. H, of 
the Limitation Act. E. SOLOMON & CO. v.* S 
A. JOHNSON, U B.R. 1892-1896. Yoi. II 635 
(4 C. 583, 5 C. 897. R.) 

lliS)—Succession Act (X cf 1865), Ss. 208, 
209, opphcabihty of— U'lffs of Htnaus.—Bs. 208! 
209 apply to cases of the grant of letters of admi- 
niBiraiion with will annexed to the estates of 
Hindus, in respect of wills executed after let 
Sepiemcer. 1870. IsHUR Chunder Surmah 
V. DOYAMOYE DEBEA, 8 C. 864. 

(144) —S. 209—iScc No. 143, supra. 

(145) —S. 212—Nos. 119, 120,121, supra. 

(146) —3- 215— See No. 125, supra. 

(147) —8. 217, Admintslralor cfjmnted under 
^Creditors advancing money to such adrninis~ 
trator, posttionc/.—Beld, that an administrator 
appointed under s. 217 ot the Indian Succession > 
Act possesses all the powers conferred by the 
Act upon an ordinary administrator. Eeld, fur¬ 
ther, that creditors dealing with an admiuis- 
traior appointed under 8. 217 are in the same 
position as those advancing money to an 
oidiuary administrator appointed under some 
other section of the Act. ife/cf also, that the 
words “ for the use aod benefit of the lunatic ” 
in s. 217 create a special liability as between 
the administrator and the lunatic on whose 
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behalf he is appointed to act, but they do not 
afiect the position of creditors dealing witk 
suohadministrators. BONY, B. v. J. EDWARDS, 

12 0. C. 890. [iJ., 12 0. C. 414.] 

1149) S. 221— Adjuinisfrator—Lwiited grant 
—Plea of purchase for value icithout notice.—A 
person ooiaining a limited grant under 8. 221 of 
the Indian Succession Act, does not by virtue of 
it acquire, nor has he, power rightfully todis* 
pose of any interest outside the limits of that 
grant. Hence, where a pereoo has conveyed to 
him by the husband the property which stande- 
in the name of bis deceased wife, aod suoh per¬ 
son obtains a limited grant to the estate oi the 
deceased under s. 221 of the Indian Sucoeasiou 
Act, he cannot, by virtue of the grant, convey 
the rights which the heirs of the deceased have 
in the property. The plea of a purchase for value- 
without notice should be specifically put for¬ 
ward either in the written statement or in the 
issues. De SILVA V. DeSclva, S Bom. L. R. 
784, ott appeal from, 4 Bom. L.R. 849. 

(149) —a. 229—See No. 110, .^upre. 

(150) —,S. 234, Object of. —The object of s. 234 
of the Succession Act is the same as s. 50 of the 
Probate and Administration Act. BrISDA 
CHOWDHRAIN V. Radhica chowdhbain, 
lie. 492. 

(151) — S. 234 — Revocation of probate — 
Hindus, applicahility of section to—Probate, 
who cannot apply, revocation of .—S. 234 of the 
Indian Succession Act applies to Hindus, and 
an applioatioD to revoke probate of the will of a 
Hindu may be made under this seotion. When 
once probate in solemn form has been granted, 
no one who has been cited or has taken part in 
the proceediega, or who was cognizant of them, 
can afterwards seek to have it cancelled. In 
PITAUBAR Girdhar, 8 B. 638. [i?.,ll0. 492, 
18 0. 45, 17 M. 373 27 0. 927.] 

(151-a)—S. 93i—Sec Nos. 160, 180, infra> 

(152) —Ss. 234. 250. 961—Probate, revoca' 
lion of ~7ninor—Practice—Cotttesledand unarn’ 
tested cases.— The nhaeace of citation upon att 
infant whose interests ace affected by a will 
would be just cause for cevokiog the probaM 
under s. 234 of the Indian Sucoession Aot, 

he would be entitled to require the ezeoutor to 
prove the will in bis presence. In applyioS 
the probate of a will which aSeots the interests 
of a minor, the proper course is to serve tbs 
minor with a notice and have a proper gaara* 
ian ad litem appointed for him. [R., 12 
N. 6.] Although it is quite true that s. 9^ 
Indian Succession Act, which provide^ 
lot the issue of citation, does not tende 
it obligatory on the Court to issae anf 
special citation, but merely declares that i* 
shall be lawful for the Court to do sp, 7® 
it is not only desirable but necessary 
ends of justice that this power shonld 
exercised when it appears that some of **•* 
whose iutecests are effected by the • 
minora. It is stated that according to the W 
in India there is no distinction between 
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a will in *'Common form ” and proving it in 
“Solemn form." 'But the seotions of the 
Indian Suocession Act point olearly to a diSec- 
enoe between oaees which are oonlfbsted and 
cases which are not contested, and s. 261 lays 
down the prooedure in contentious oases. 
WALTER BEBELLS V. MARIA RBRBLLS. 2 C. 
W. N. 100. 

(153) — Ss. 234 and Revocation of letten 

of administration.~~-'7fhon a District Court has 
made a grant limited as to its local operation, 
the Chief Court cannot amend che grant made 
by the District Judge so as to give it ooeration 
beyond the limits of the District Judge’s juris¬ 
diction to make a grant. When the attorney 
for the executrix and the District Judge were 
both aware that eSaots of the testator existed 
in British India outside the Punjab, but in 
spite of this the one applied for probtte, and 
the other granted letters of administration, not 
with the will but with a copy of the will annex¬ 
ed and the will was not filed, as prescribed by 
B. 259 of the Succession Act, }ield, that the pro¬ 
ceedings to obtain the grant were so defective 
in substance that the grant should be annul¬ 
led under s. 231 of the Act. In the ooods of 
ARTHUR Jambs Grant, 37 P.L.R. 1902=^1 P. 
B. 1902. 

(154) —3.235—8(.v? Judicial Commissioner, 
ASSAM. 12 W.R. 424. 

(155) —.S. 2S7of Will —/-'»•«- 
Jjnte—Order to produce lest'iinjnt'iri/ piper. 

—Testator died in Cilcutta, leaving a will, 
whereof he appointed A. B, C. and D executors. 
D. the mother of the testator, had carried on 
business in partoerAhio with the testator in 
Calcutta, and a considerable portion of the 
testator’s estates was in India. A renounced 
probate and the will was proved in England by 
B and 0 who sent their agents in Calcutta an 
exemplification of the will for the purpose of 
-obtaining a grant of probate or letters of al- 
ministration to the estate in India. On an 
application by D for an order directing the 
agents to bring the exemplification into Court 
with a view to obtaining probate thereof, held 
that the exemplification was an instrument 
which the Court would order to be produced 
under s. 287. Suooossion Act. 7« re WILLIAM 
Newton, 8B L.R. App. 76. 

(165-0)—S, 239-Sc<J No. 183. infra- 

(166)—S. 240 —Probate or Lttters of Adnini- 
etration—Deceased not having lived in or left 
effects within limits of Preri-Uney —Sigh Court 
—District Court—Jurisdiction —Letters Patent, 
1662. el- 84.—Where the deceased did not live 
in. or leave goods or eff acts, within the limits 
of the Peesideooy of Madras, the High Court 
of Madras hid no jueisdiosioo to grant probate 
or letters of adminisiratioo to his estate. Tbe 
jarisdiotion of the Distrioi Courts are similarly 
-oicoumsoribed nnder s. 240 of the Saccasaion 
Aot. In ths mxtter of Rosa Lbabmouth, 36 
M. 180. 

(157)-S. 240-SmNo. 116, supra. 


Succession Act (X of 1863)—continued. 

(16B) —S. 242—Q lestion of status—Rss judi- 
cnta-Sec Evidence Act. 1872. ss. 41, liO, 
U.B.B. 1910, 4th Qc., 61. 

(159)— See Nos. 59, 116, supra. 

(1601—Ss. 242 and 234 — Amending Acf VTIt 
of X90i—‘Aj)jlicaCioHfor extension of certificate — 
Beuocition of the grant of probate—Court Fe»s 
Act, s. 19 (ci.—An apolicatioo fjt probate to 
have effect throughout the Province of S'nd was 
granted. But the testator also left some 
money due from a Life lasur.aoce Company, 
the head offi le of which was situated at Bom¬ 
bay; and tbe Company refused to nay the 
money as the probate had no effect in Bcmbay. 
Held, on an application for the extension of the 
probate to the whole of India ; (1) that no 
extension coul 1 be ordered inasmuch as the pre* 
liminacies required by Aot VIII of 1903 had not 
becQcomplied with, and that those preliminaries 
were not m^re empty formalities; (2i that the 
grant might be annulled under s. 234,Expla. 
4, of Act X of 1365, in order that a fresh grant 
might be applied for, which will be exempt from 
further Court fee under s. 19 (c) of the Court 
Pees Act. 1870. APPLICATION BY ELIZABETH 

A. Desouza for Prob.ate of Will op 
ALFRED James Desouza under act X op 
1865, 1 8.L.R. 177. 

I (161)—Ss. 244, 256 —Probate—Executor — 

Security — Jurisdiction —If there was property 
in the possession of the testatrix at the time of 
her death, which was claimed by her as being in 
her possession in her own right, it wae not for 
the Court, in oonsidering whether probate 
should be granted or not, to enter into the 
question whether the title, under which Bh® 
held the property, was good or bid. It is suffi¬ 
cient, for the purpose of giving jarisdiotion 
under Aot X of 1865, that property claimed as 
her own should be aitu illy in the pissossion of 
the deceased. The Court refused to depart 
from its uniform practice of granting probate 
without taking a security bond from the exe¬ 
cutor named in the will, in spitn of the words 
of 84, 3 and 256 of Aot X of 18R5. RUN BahA- 
DOOR SiNQH V. Maharanee Ra.irup Kobb, 
4C.LR.498. [D.. 7 0. 84.] 

(162) —S. 216 -Ciranl of letter.sof ndininisfrti^ 
turn hy District -huhje—Subsequent application 
to High Court. —The petitioner, after obtaining 
letters of administration to a deceased’s estate 
from the District Judge, found, subsequently, 
that the deceased had left o'opecty outside the 
jurisdiotioo of tbe District Judge and applied to 
the High Court for grant of lattors of adminis¬ 
tration. The High Court directed the peti¬ 
tioner to obtain tbe revocation of the letters 
granted bv the Distric'- Judre before applying 
to the High Court. In the good* of R09B 
ANNE D’SILVa. 29 A. 359- 4.W.M. 1903. 62. 

(163) —S.e. 246, 261—Ijjttcra of adminietra- 
lion — Caveator propounding Mill — Pormtr 
application for probate withdrawn—Civ. Pro. 
Code, 1881, s. 373.—Wiien an apnlicatiou roc 
probate of a will has boan withdeawa beiona 
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it became coDtentious, the applicant is entitled 
as caveatcr to propound the same will in oppo¬ 
sition to an application for grant of letters of 
administration to the estate of the deceased. 
Though the provisions of the Code of Civil Pro¬ 
cedure are applicable to suits under the Indian 
Succession Act, s. 261, still, when an applica¬ 
tion for probate has been withdrawn before it 
became contentious, s. 373, Civ. Pro. Code, is 
not applicable, and will bar a subsequent pro- 
pounaiDg of the will. Pakiau PILLAI v. 
INNASI EEHNAKD, 19 M. 458. 

(164) —S, 250— Practice — Citations—Mode of 
issninf) citations—Payment for adrertistmcnts in 
neivspajK'm —in this case it was neia that tne 
costs 01 oitatious directed by tne Court to be 
issued by means of advertisement in a news¬ 
paper must be deposited before the citations 
should issue. In the tjovds of H.D. SHRIN ELL 
A.W.N. 1803, 3C. 

(165) —-5. 250— ProOale and Administration 
Act (V of 1881), s. ttx— Caveator—Interest of the 
cnrt’ofo/The provisions of s. 260, auccession 
Act, 1865, and s. 81, Probate and Adoiiniatra- 
tion Act, 1881, are tnat the lutocest, which 
entitles n pecaoo to put in a caveat, must be an 
interest in the estate of the deceased person, that 
is, there should be no dispute whatever to (he 
tide of the deceased to the estate, but that the 
person, who wishes to ooine in as caveator must 
show some lutetest in that estate, derived from 
the deceased by inhetiiaace or otherwise. 
PIROJSHAH PHIKAJI V. PESTONJl Mek- 
WANJI, 12 Bora. L.K. 366^6 iod. Cae. 523^ 
34 B. 459. (17 C. 48, t\) 

(165-n)—5. 250, and «.s. 234. 244—ZVoi/n/c-- 
Proceedings for revocation of probate— 
standi of objector—Interest in'testator s estate — 
Held, mat ail oojectot claiming specitio pro¬ 
perty adversely to. and not through the 
testator, is nut a person who has such an 
interest in the estate of the deceased as will 
entitle him to ask for a revocation of a grant 
of probate. Beid also, that an executor of a 
will la under no obligation to set out in the 
application lor probate a complete or any list of 
the heirs and relations of the testator. KalI’H 
V. Hale, ? P.R. 1902*2 P.L.R. 1902. 

(J66) S. 260— See No. 162. supra, 

(167) —iS. 254— Application for probate — 
Power oj testator to aisjiose of propcrtii, whether 
can be questioned. —Wtsscb. ou au application 
lor probate oi a Will, certain persons objected 
to the granting of probate on the ground that 
the leaiatorhad no power to make a disposition 
of the property m dispute, h,ld, that the Dis¬ 
trict Judge was right in haviug refused to go 
into the questions thus raised, aod in having 
granted probate. NanHU Koer v. SOMIRUN 
Thakur. 8 C.L.R. 287. UC, 17 C. 48, 1 
L.b.U. 107.J 

(168) — S. 256— Adniinistraticni bentd—Dis¬ 
charge of surety— Refusal—High Court Original 
Side Rules, Rule ilO— Praclice. —Where sure¬ 
ties weie appointed under s. 256 of the Succes- 


Sacceasion Act (X of 1865)—confinued. 

sion Act, and their bond provided that, on the 
fulfilment of the oonditions specified in the 
bond, the bond shall be void and of do efiaGt< 
— Held, on application by the sureties for 
cancelliog the bond on the ground that the 
administration was complete— PerC.J. —There 
is no provision of law to make an order to 
vacate an administration bond. Rule 470of 
the Original Side Rules applied to an applica¬ 
tion to vacate a bond during the peudeooyof 
the admioistration, with a view to having 
another surety appointed in the place of the 
surety whose bond is vacated, The English 
practice with regard to the substitution of 
sureties appears to be that the Court will not 
discharge an original surety to the administra¬ 
tion bond aod allow another to be substituted 
for him ; and this practice has been followed in 
this Court. Nor was there any provision in 
the English Probate Rules. Per AVis/iiiawaw** 
Iyer, J.—Tbe principle of law is that, as the 
bond becomes void on the happening of a ecu* 
ditioD, it is allowed to work itself out on the 
happening of that condition, and if, as a matter 
of fact, the administration has become com¬ 
plete, the bond becomes void. If it is not, the 
bond is in force. There is no need for the 
Court being invited to make a declaration on 
the subject. In re ARTHUR GERALD NORTON 

Knight, 7 M.L.T. 160=*5 Ind. Cas. 8ii=8J 
U 373. 


(169)— S. 256— Administration, to whom to 
6e given — Assignment.— Per Curiam. — Under 
9. 256 of tbo Indian Succession Act, an ad¬ 
ministration bond should be given to the 
“ Judge of the District Court.” In the case of 
the High Court, such bond may be given in tbs 
name of the Chief Justice. Under s. 257, snob 
a bond may be assigned to ” some person, bi^ 
executors, and administrators.” The Adminis¬ 
trator-General is such a person. This section 
is not confined to private individuals only. 
the case of the High Court, such a bond can 
only be assigned by the Court through one o 
its ofiicers. e.g., the Registrar on the Origins 
Side. In making the preliminary order gran*' 
ing the Letters, the Court does not gusranW 
that the evidence upon which the order 
made is true. The grant of Letters, 
been obtained fraudulently, was void ob 
The invalidity of tbe grant does not 
surety bond void. Whether the ebates 
the administrator are or may be 
from the purchasers does not afiect tbe liaW 
ty of the sureties ; since there is a present I 
to estate, they are bound to make it g^^r 
Per Mttra, J. —The grant being void ob w 
all acts done under it are also void. 

N. 787, BA The sale of shares was not m ^ 
eouree of administration, ss. 242 and 269 ® ^ 
Indian Succession Act are not intended to » 
protection to unwarrantable and fraudolen 
positions by an administrator, whose titw 
on a grant absolutely void. S. 262 aflo^P 
teotion to debtors making bona fide 
to an executor or administrator before 
tion of the grant. But it does oot P®® 
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purohaeecs. Dsbendba Nath Dutt v. The 
Admi^^istbatob-Genbral of Bengal and 
BANKU BEHABI BANEBJI V. THE AD&ilNlS- 
TBATOB-GENERaL of BENGAL, 3 C.L.J. 422, 
a.B.»lO C.W.M. 678 = 33 C. 713. Uj^rm., 
35 C. 965, P.0.=36I.A. 109=12 O.Vv.N. 802 
-8 C.L.J. 94 = 10 Bom. L.R. 648=18 M.L.J. 
367 ; F., 12 C.W.N. 4H1.J 

U70i— S. 256— Effect of breach of condition in 
bond executed undtr—Damages recoverable by 
assignee of bond—Indian Contract Act (IX of 
1872J, s. 74, exception. —In ao aciion broughc 
on chs breach oi a bond given id accordance 
with B. 256 of the lodian tiucuectsiOD Act and 
assigned over to the plaiatiS, heoannot recover 
more damages iban he could prove to have re* 
suited to bimscli or those luterested lo the 
hood on which he relies. A bond oi this des* 
cciptiOQ cauDOt be regarded as an instrumeot 
covered by the exception to s. 74 of the lodian 
Contract Act, so that the whole sum meatiooed 
in the hood mignt become payaole on the 
breach of a condition thereio. LacUMAN Das 
V. Ghater, 10 A. 29 = A.W,N. 1887, 279. 

, 16 M. 474.] 

(171) —5. 280 — Letters of Administration 
limited to particular purpose—Form of adminis- 
tration bona —J^raciice.—S. 266 requiresa bond 
to be given in every case, but in such lorm as 
the Juwge shall lioui time to time by any gene¬ 
ral or special order direct. It le only open to 
the Court to make a special order as to the form 
of Che bond. 'Ihe aomioistration bond may 
follow the English form ; aud, in the case of 
a limiied or special administraiioo, it should 
proviue that tue administrator “will exhibit a 
true and perfect inventory of the said estate and 
efiects limited ae alocesaid and tender a just 
and true accuuut tbereot whenever required oy 
law BO to do.” in the gooas of GUBUOY, 26 C. 
408 = 3 C.W.N. 364. 

(172) —S. 266—ileeNo. 161, supra. 

(478)—S. 207—Grant of aamxnistration to 
Wtaow of testator—Appticatxon by creauors for 
assignTttent of aaminiairatton bona. —On the 
death ot ODe Q, his widow obtained grant of 
aamiuutcatiou with the Win annexed on bet 
executing au admiuistration bouu with a surety. 
The petiiioneiB, to whom the testator owed a 
sum ol money on a pto*uoie were not paid by the 
administratrix though there were sufficient 
Bssete IQ her hands, and they consequently 
applied to the court for the assignment of 
the aaministratioD bond to eome person who 
ought bring a suit thereon, with a view to be 
adjustment ol their claim, held, that it would 
be competent lor the Higb Uourt to pass an 
order empowering the persons to whom the bond 
mignt be assigned to sue as a trustee, and so to 
aaoure lo the petitioners substantially the re- 
liel they sought, in the gooas of QeoboB 
ttAUMDERB. 6 M.W.P. 62. 

(174)—8. 267 —Sm guardian — DUTIES 
AMO POWERS OF OUAROIANS, 6 A. 248 = 
A.W.N. 1886, 19. 


Saccession Act (X of 1865)— continued. 

(175) — S. 258— Grant of letters with will on- 
nexed,—Letters ot administration with will an¬ 
nexed may be granted after expiration of 7 
clear days from the testator’s death- in ihe 
goods of Wilson, 1 C. 149. 

(176) — S. 259 — Practice—Mode of issuing; 
ciloltons.—In the case of an application made 
by the attorney of the executors, who bad 
taken out probate of the will in Canada, for let¬ 
ters of administration with a copy of the will 
annexed in respect of certain property left by 
the testator in India, it was held under the 
special circumstances of the case, that cita¬ 
tions might issue by registered letter from the 
Court with acknowledgment due. In the goods 

Of Frederic Nicholson, a.W.N. i903, 31. 

(177) —S. 259—See No. 153, supra. 

(178) —S. 260—See No. 119, supra. 

(179) —S. 261—Sec Nos. 52, 152, 163, supra. 

(180) —Ss. 261 and234 —ife/erence to arbitra¬ 

tion — Legality (‘/ — Ground for revocation of pro- 
bale -—Although according to s. 26L ol the Act, 
the proceedings in contentious cases should, 
under thoGiv. Pro. Code, take, as far as possi¬ 
ble, the form of a regular suit, a Court, in which 
an application under e. 234 is pending has no 
power to delegate the decision of the quc.stion 
to arbitration, even with consent oi parties. 
The words “ the grant has became useless and 
inoperative through circumstances ” in s. 234, 
referring to an application for revocation of 
probate, do not apply to a oase where one of 
two executors appointed by a will and granted 
probate, fluding it impossible to work harmoni¬ 
ously in concert, with his co-executor, applies 
for revocation of probate. CAMPBELL v. 
SIMPSON, 72 P.R. 1894. [D., 76 P.K. 1900.] 

(181) —S. 263. /1c/ XXVII of 1860—ir/W/icr 
order of District Judge as losei nrUii appealable 
on the gnnind if the secnrili/ being insufficient, 
—The Indian Succession Act provides by s. 263 
that the orders made by the District Judge 
shall be Eubject to the appeal to the Higb Court 
under the rules contaioed in the Code of Civil 
Procedure so far as these rules are applicable. 
So far as that section (urnisbes the Court with 
a guide by analogy as to whether this order is 
appealable or not, the conclusion is that it is 
nut so, because no provision is made by the 
Code of Civil Procedure for ao appeal against 
an order made, whether in pursuance of the 
directions of the High Court or otherwise by 
the District Judge, founded on the ground that 
security insufficient in point of quality has 
been acoepted. Such orders are not appealable 
at all. the fact that the security accepted 
by the lower Court is insufficient cannot give a 
right of appeal, LUCAS v. LUCAS, 20 C. 245. 
(1 C. 127. //.) 

(182) -8. 263—S(’e APPEAL—MISCELLANE¬ 
OUS, 2 C.L.R. 689, 27 C. 6. 

(183) —8. 263—See COURT FEES, A.W.N. 
1889, 27. 
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(184)-S. 263—St-r NO. 52, supra, 

'^^^—Pfobate order—Reference to 
Rujh Caurl-Cmtcurroicy of jurisdiction of 
llujh A District Judge's order oo apro* 

b^te application ia not final and cannot be refer¬ 
red to the High Court under a. 617 of the Civ 
Pro. Code. But the High Court may. as a 
Court of concurrent jurisdiction, entertain such 
an application under s. 264 of the Indian Suc¬ 
cession Act. In the uiiiter of MONOHUR 
MOOKERJEE, 5C. 7S8 = 7 C.L.R. 228. 

(186)—s. 264 —Jurisdiction of Civil 
Courts, i p.r. 1902. 


SuccesBioB Act (X of 186S)—confini/ed. 

(188-n}—(Sec No. 1888, sv,pra, 

(189)—S. 269—Powers tinder—Amlicatm 
wr Letters of Administration de boms non.— 
The Succession Act does not give the Ooort 
jurisdiction, when granting probate or letters of 
administration under its provisions, to inclads 
in such grant authority to dispose of property 
in respect of which the grant is made, snob 
power of disposal being expressly given by 
9. 269 of the Act. So, ia ao AppUoatioQ foi 
letters of administration de bonis non. it is not 
necessary to ask for leave to dispose of tba 
property concerned. In the noods of MART 
HEUillNG, 23 C. 879. 


(187) —8. 264—Srr No. 124. supra. 

(187-a)—S. 2G5—See EXECUTOR. 21 B.4O0 

(188) —Ss. 265. 266 and 2S9—Expeutorof his 
own wrong—IntsrynPddliKQ with estate of decea. 

« 368.-S. .368 

T ''s- 265 and 266 of 

the Indian Succession Act (X of 1865) seems 

to show that an “erecufor of his own wrong » 

Gou«\^°^ » leR'il reoresentative. may. after a 
Court bis allowed the plaintiff to have him 
joined as representing a defendant governed 
by the Succession Act and dying pendente 
be estopped by his own conduct before 
suit from denying a limitation with regard 
to the representative capacity. Personal ser- 
VICS9 rendered to the relatives of the decea¬ 
sed. because of the ties of friendship or the 
connection between employer and emoloved, 

.preserve oersonal effects from 
theft, dmreoiatica or loss, afford no ground 
foc natucU belief that the functions of an exe¬ 
cutor or alministrator have been assumsd. 
iney oorno, moreover, well within the rale of 
law that tQtermeddling with the goods of the 
deceased for the purpose “of preserving them. 

or for the intermediate necessities 
of his property, does not make an executor of 
his owa wrong.” If the goods are valuable 
and not required for the immediate necessities 
of the deceased's family or property, the safer 
cour.^ would be to invoke the jurisdiction of 
toe District Judge under s. 239 of the Succes¬ 
sion Act to aoDiint a custodian to take and 
keep tamoorary possession. Any creditor of 
the deceased can taka that course (or can set 
the Administrator-Geoeral in motion whee- 

applies) But ss. 265 and 
Jb6 of the Indian Sumession Act are so framed 
that they need not deprive a European, em¬ 
ployed aw ay from his countrv and relatives and 
without fixed abode, of the kindly services of 
friends or emplovers. and need not expose 
such friends or emoloyers to be sued bv credi¬ 
tors of the deceased if th^y, in the exercise ol 
such kindly sarvioas, secure the preservation 
of the personal effects of small value, and, 
being under no obligation to warehouse such 
property (otherwise uooared for) hand it over 
to the custody of persons better entitled to 
possession than themselves. MuTSIYAN 
Chbtty V. The Irrawaddy Plottilli 
Company. L.B R. 1893—1900, 308. 


(l89-a)—S. 269—Liability of deceased’! 
estate for unsecured debts incurred by adoinis* 
trator—See ADMINISTRATOR, 12 0.0. 414. ' 

(190)—S. 269—See EXECUTOR, I A 710. F.B. 

(191)—S. 277— Executor or administrator-^ 
hailure to file an inventory—Jurisdiction cf 
Court to take action suo motu.—Following tbe 
settled nractioe of the Calcutta High Court it 
was held that the Court (of Judicial Commit 
sionec of Sind), as a Court of Probate, will not 
I ordinarily act suo uiutu (or as a matter of oourM 
and routine), under s. 277 and oito an exeoutor 
or administrator to account for the property 
that has come into bis possession in pursuance 
of the authority granted to him. but will await 
the disclosure of special reason forsuob aotioo. 
llC‘pctition by JEHANGIRJI and BYBAMJI.S 

Sind. L.R 197 = 4 lad. Cas. 1183. 

(192) —S 2i2—Execution aiaimt the estate 
of deceased —One year—Civ. Pro. Code, 1859.— 
An koplioAtion for exeention against the estate 
of a deceased debtor was resisted by the nxeoa* 
tor on the grounl that unler Act X of 1865. he 
wis ontitlid to one year b>fors he o )uld bs call* 
ei upon to pay dsbts. ffeli that as the Oiv* 
Pro. Cole, had made no proyision for carrying 
out the theory of s. 2S2 of the Indian SuccesstoB 
Aot. exicution could be issued. ABDOOD BaS* 
.MAN V. RYPBR, 70 P, R. 1871. 

(193) —S. 232 -Interest on claim based upott 
decree—Distribution of assets by administrator’ 
The only oUims to priority which s. 292 of Act 
X of 1865 (SucoessioQ Aot) was intended to 
exclude, were claims on the ground that the 
debt is a spsciality debt and on other ground! 
ejusd on yemris, i.e.. on the ground that the 

dapt is a debt of record or a debt due to the 

Crown. A dabt secured by a lieu on property 

stands on a totally different footing, theete« 

cutoc or administrator taking such property 
subject to the ch aega- Where an administraMf 
had obtained a decree against the (deceased) lO* 
testate and that decree did not provide for tW 
payment of lutereit, held that he was n» 
entitled to pay bimielf interest from the 
of the deceased. Tas admiaistrator of the 
estate of a deoeaeed debtor is not justifiad *il 

paying certain creditors of the deceased in fwl 

when he had notice of the olaiois of the oibW 

creditors of the deoaasad before he had aotnaUf 
made the payments. DIALU MAL v-MS* O* 

Bryan, li P.R. 1878. 
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(194) -S. 282—Priority—Ac« VIII 0/ 1859, 

s- 203— Sxeeution of decree against represenla' 
live of deceased person. —8. 282 of the lodiao 
SucceBsioQ Act does not interfere with the right 
of ft deoree-holder, under s. 203, Act VIII of 
1859 to have his decree satisfied out of the 
property of a deceased person (or out of the 
property of tbe defendant, the representative, 
if it should appear that he has not duly applied 
the property of the deceased) to the exclusion 
of other creditors after deducting tbe expenses 
chargeable under ss. 279 to 281 of the former 
Act. NiLKOMur. Shaw v. reed. 12 B.L.R. 
287 = 17 W.R.813. [P., 22 M. 194 ; R.. 17 B. 

.637, 25 0. 54, 29 B. 96=6 Bom. L.R. 853.J 

(195) -B. 282—S<e ACT It OP 1874, s. 35. 25 
C, 64. 

(196) —S. 282—Sec RES JuDICata—ReS- 
JuDicATA IN Execution Puoceedings, 29 
B. 96 = 6 Bom. L.R. 853. 

(197) —Ss. 287. 288, 290 and 291-Abatement 
of legacies—Specific bequest—General bequest .— 
A bequest of a rent-producing property on 
trust, the trustees to apply tbe rents and pro¬ 
fits for the benefit of a legatee, is not a specific 
bequest; for tbe object of tbe testator’e bounty 
will not necessarily attain a specific, that is 
to say. a fixed and named annual sum, as the 
rents and profits are liable to fluctuate. Bai 
bhieaui m. r. mody V. Bai Dinbvi, 13 
Bom. L.R. 319. 

(198) -8. 288—See No. 197. supra. 

(199) —8. 290— See No. 197, supra. 

(200) -S. 291-See No. 197, a«pra. 

(20U—8. 292-SceNo. 61, supra. 

(202i— Ss. 297 and 326—Papmenf of legacies 
—Executor's year—Construction of will—Such 
debts. —The combined effect of ss. 297 and 326 
of the Indian Succession Act, 1865, is that a 
residuary legatee becomes entitled to the 
residue after tbe executors have pud the testa¬ 
tor's debts and legaciee, and that no legatee 
oan insist upon being paid within a year from 
tbe testator’s death, which is, therefore, “called 
®*®®'^tot8’ year,” For one year from that 
death, no legacy, residuary or otherwise, can be 
olaimed. One year is given by the law to the 
executors to liquidate the estate. On the 
expiration of that year tbe moment the estate 
is liquidated the legatees oan insist upon be¬ 
ing paid ; tbe moment tbe debts and legacies 
have been paid, the residuary becomes entitled 
to tbe residue and if there are more than one 
residuary, tbe residoe then beoomea divisible. 
Where a will is silent, the law says that as soon 
as on the expiration of the executors’ year” 
the executors have liquidated the testator’s 
estate, that is, rednoed it into possession, and 
paid bis debts and legacies, tbe residue be¬ 
comes’’free for enjoyment by the heirs" or. 
in other words. " divisible" whether it is 
actually divided or not is immaterial, if it is in 
a eonditioo to be divided. One of the olauses 
x>t a will provided that the share of the testator’s 

0. IX—78 


Sucoesslon Act (X of 1868)•confinued. 

sons should be made over to him absnluiely 

if at tbe time the said residue is divisible my 
son—shall have no debts due by him or any 
liabilities likely to result in a debt or debr,9 of 
more than Rs. 5.000," but “if otherwipo the 
said share shall be htld or settled" by tbe 
executors " upon trust until the said—(son) 
shall be free from such debts and liabilities or 
until he shall die;" Held, oan con»tro 
of the above clause that the words "such debt-" 
oould not be treated as meaning all debts when¬ 
ever contracted but they meant ouly " ihose 
debts, " which existed at the time tbe residue 
became divisible. MacLeOD v. SohABJI, 7 
Bom. L.R. 755. 

(203) —S. 321— S<’>’ No. 97, sn/na. 

(204) —S. 32G—St't; No. 202, 

(205) —S. 331 —Vrobale —Limited probafe— 
Probate duty—Court Fees Act (VII o/1870), 
sch. I, Oil. 11.—Under tbe High Court Char¬ 
ters of 1862 andl865 tbe testameotary and intes¬ 
tate jurisdiction of the High Court remained the 

. same as it was at the time when the supreme 
I Court Charter was granted, qualified, however, 
by Act XXVII of i860, s. 18, with respect to 
Hindus, Mubammedans and others not usualy 
designated as British subjects. Tbe result is 
that in cases to which tbe Indian Succession 
Act doe.s not apply, probates and letters of ad- 
mioistration granted by the High Court in re- 
I sped of such persons take effect only for the 
' purpose of recovering debts and securing debtors 
I paying tbe same, except so far as is otherwise 
' provided in Act XXVII of 1860. and where 
I probate is only granted in respect of such debts 
I as may be dun to the estate, the amount of pro¬ 
bate duty payable bv the executors will be 
per cent, on the amount of such debts, as regu¬ 
lated by the Court Fees Act (VII of 1870), soh, 
I. art. 11. In re HAJI ISMAIL HAJI AbddldA, 

6 B. 432 [-l/>/)r., 6 B. 703: 11., 8 B. 474, 8 B, 

I 241.] 

(206) -S. 331—.Id XXVII o/ 1860—xVa/iu« 
ChristiatiH —A Native Christian cannot apply 
for acercificate of heir.ahip to his deceased an¬ 
cestor under Act XXVfl of I860. Native 
Cbristiaos are not “ Hindus ’’ within the mean¬ 
ing of tbe term as used in s. 331 of the Todian 
Succession Act (X of 18651 and therefore they 

I are affected by tbe orovisions of that Act and 
I oannot proosed unl^'r Aot XXVft of 1869. 

I JOSEPH VATHIAR of NAZARATH. 7 M.H C. 

I 121. C.-lppr., 2M. 203; 72., 10 M.69. P.L.R. 

I 1900, 261. 31 0. ll.P.C.l 

; (307)—8 331—See Hindu LAW—ALIENA- 

! TION, 8 A 65. 

(208) —S. 331 —See NATIVE CHRISTIANS, 1 
Bom.L.R. 53 = 23 B. 639. 

(209) —8. 331—See Nos. 21, 22, eupra. 

(310)—S. 333—See PRE-EMPTION—GENE¬ 
RAL. L.BR. 1893—1900.26. 

(211)—Se. 833, 190— Letters of administra- 
tion—Chins who are not Bu-iihisls and^Chins 
who are Buddhists—Probate and Adminiatriu 
lion Act, s. 65 —Thera ace no roles ondec s. 832 
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Succession Act (X of 1863)— concluded. 

of tbe lodiao Successioo Act (X of 1865) 
ezemptiDg people of tbe Cbio race from the 
provisions of that Act- If Chios are Buddhists 
they will be governed by tbe provisions of tbe 
Probate and Administration Act (V of 1881). 
L’tider s- 85 of that Act it would be open to 
the Judge to refuse letters of administration. 
S 190 in Act X of 1865 bas no counterpart in 
Act V of 1881. A suit in respect of the property 
ol an intestate Buddhist Chin can be maintain* 
ed without letters of administration having 
first been granted. The necessity of stating 
clearly under what Act and sections letters of 
administration are issued pointed out. The 
proviso of s. 53 of Civ. Pro. Code, prohibits 
tbe amendment of a plaint so as lo convert the 
suit into one of another and inconsistent cha¬ 
racter. An application for letters of administra¬ 
tion cannot be converted into an application 
under the Guardians and Wards Act, VIII of 
1890. Ma Hla V. MAUNO PYIN, 1 L.B.R. 
193. 

Succession Certificate. 

Effect of obtaining—See Cd-SHARERs — 
Suits by Co-sharers, i Ind. Cas. 205, 

Application for execution by heir who bas 
not obtained a--See EXECUTION OF DECREE— 

Execution by or against Representa¬ 
tives, 9 Ind. Cas. 800. 

Grant of, to mother acting as guardian of 
minor son’s property — See HINDU Law— 
Guardianship. 2 M.L.T. 246. 

Production of, to collect debt due to deceased 
joint creditor—Right of suit— See JOINT- 
CREDITORS. 18 C.W.N. 509 = 9 C.L.J, 331 = 2 
Ind. Cas. 254. 

First judgment deciding case but deferring 
parsing decree till filing of—Subsequent judg¬ 
ment reversing decision arrived at in first judg¬ 
ment- Legality—Civ. Pro. Code, 1882, s. 202. 

Judgment—General. C a.L.J. 54 = 31 
A. 153 = 1 Ind. Cas. 820. 

Dismissal of previous suit for non-production 
of successionicertificate — See RES JUDiCATA— 
adjudications. 18 M. 486 = 5 M.L.J. 189- 

Succession Certificate Acts. 

See Certificate of administration. 

Succession Certificate Act (XXYll of 1860). 

[Rep., act VII of i889.] 

{l)—Certificate to collect debts—E(l'ect. —The 
gianting ot a certificate does not and cannot 
determine any question of title, or decide what 
prcperiy does or does not belong to the estates 
of the oeceased. It merely enables the person 
or persons to whom tbe certificate is granted 
to collect tbe assets belonging to tbe deceased ; 
and tbe certificate is conclusive of bis or their 
representative title as against all debtors to tbe 
deceased. A certificate cannot be granted for 
tbe collection of fraotiona of tbe debts of tbe 
deceaaed. Waseldn Hak v. Gowhurun 
NibsaBibi, IB.L.R. S.N. 7 C=10 W.R. lOS. 
[Cons., 4 B.L.R. A.C. 149.] 


SoccessioD Certificate Act (XXVII of 1660) 
^continued, 

(2) —AjypUcation for certificate under—Limi- 
fafinn.— A Hindu woman applied for a cetli- 

. ficate of administration under Act XXVII of 
1660. to enable her to collect tbe deb^s doe to 
tbe estate of bee brother who died 7 years back 
and whose property bad been taken possession 
of by bis so called heir-at-law. Tbe applicant- 
urged that at the time of her brother’s death 
she was pregnant and subsequently gave birth 
to a son, who died in infancy and that as rep¬ 
resentative of that son, who was the legal heir 
of her deceased brother, she was entitled to tbe 
certificate. Tbe lower Court rejected the appli¬ 
cation on the ground of lapse of time. Held, 
that tbe Judge ought not to have rejected 
tbe application and that he must proceed to an 

I enquiry under the Act. SBIMATI DURGADASI 
DEBI V. jadunath Mookerjbe, 2 B.L.R. 
App. 26, (6 W.R. 398. R ) 

(3) — Rccoveriiof debts of deceased—Certificate 
of Adviinistrat 'ion-Act XXVIl of 1860 .-Where 
payment of a debt due to a deceased person is 
not being withheld for fraudulent or vexations 
motives, but from a reasonable doubt as to tbe 
party entitled to it, the plaintiff, in a suit to 
recover it, is bound to produce a cer*ificat8 
under Act XXVII of 1860, before he oao obtain 
a decree or execute a decree already obtained 
by I he deceased, though be may institute bis 
suit or apply for execution without suoh * 
certificate, provided it ia filed before decree or 
before execution issues. JaNAKI BALAV SeS 

V. Hafiz Mahomed ali khan, 13C. «• 
[F.,19 C. 482: Doubted. 15 0. 54; D.. 19 0.336; 
R., 22 C. 143, 23 C. 87. F.B.. 7 O-L.J. 656=H 
C.W.N. 145.] 

{i)~Act XXVII of l%m-Certificatt-Jwii- 
diction. —Where a certificate having been 8^*^' 
ed by a Zilla Judge under Act XXVIl of 18w» 
application was made to have it cancellw f 
the ground that the Judge had no jariedic- 
tion to grant it. inasmuch as the deceased, * 
the time of the death, was not ordinarily j 
ing within the silla, held that the Judge sbo 
have called on the applicant to give evidence! 
support of his allegation, and that he 
have served notice on the opposite ^ 

show cause why the certificate shonld not 
recalled. In the matter of the 
JAGESWAB DHAB, 8 B.L R. App. 128* 

W. R. 464. 

(5)— Certificate under Act XX^T^l of 1®^ 
Fraud — Jurisdiction. —One EK. 
stamp sufficient to cover Rs.9,000 only, 
cate to collect the debta of her alleged ‘*1 
HB. The debts due to the estate having 
ed ought to be larger than had been supp ' 
she applied for the caocelment of the firs ^ 
tificate. and the grant of a fresh ooe ^ 
higher stamp. Meantime. B represent 
tbe Judge that she was the widow 
heir of HB, and that EK was in no way 
nected with the deceased, 
into the alleged fraud, and the grant ot 
cate to herself. This application having . 
rejected, an appeal was preferred to m 
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SucceBsion CerUfieate Act (XXYII of 1860) 

— continued. 

Court which was also dismissed. Before deci¬ 
sion of the appeal, B intervened on EK’s 
second application, praying that orders might 
be stayed until the decision. Tbo Judge re¬ 
fused to entertain B’s petition, and returned it 
to her vakeel. An order was afterwards obtained 
from the High Court suspending the grant of 
the further certificate to EK. //eW.ihat, under 
the special and remarkable circumstances on 
this case, which called for the most careful in¬ 
quiry and sciutiny, the Judge should have made 
inquiry into B s allegation and, il be had ascer¬ 
tained that they were correct, should have 
refused to grant E K, an extension cf her certifi¬ 
cate, and should have taken steps to have the 
parlies who ccmmuied the Iraud punished in 
the Criminal Court. Elvery Couit has inherent 
authority to make inquiry into fraudulent 
abuses of its own processes. MusSaMat BHI- 
HUN V. MUSSAUAT ELAHI KHANUM. 8B.L. 
B. Ap. 44, Mote = ll W.R. 133. [E.. 8 B.L.B. 
Ap. 13; li., 17 W.R. 174.] 

(6)-.lcf XXVII of 1600—Cerfijicate-rnuns 
of iMatrict C'oHrt.—Application for a succes¬ 
sion certificate. Objection was raised by a 
Mlation of the deceased, who was alleged to 
have made an oral gift of all his proper! y to the 
objector, in respect ol which be intended to file 
a suit. The District Judge ordered the grant 
of a certificate to the applicant on bis depositing 
a certain amount as security, and binding 
himself not to alienate any of the landed or 
other property t f the deceased until the case 
in the Civil Couri was settled, and also directed 
the objector to bring the suit within one year. 
Held, that the orders of the lower Court in 
respect of loourity being given not to alienate 
the landed estate of the ucceased and binding 
the objector to bring the suit within one year 
were not orders that oould be made under Act 
XXVll of 1660. Padam Puasad v. Chotey 
Lal. A.W.N. 1881, 187. 

lO"" Uival claiiiutnls—Oiscrflion of Judge to 

grant certificate to bent entitled to it _ 

6'ranf of more than one certiticale.—'Where 
there are rival claimants lor h cernficate, under 
Act XXVU of 1660, to collect debts due to the 
Mtate oi a deceased person, the Judge is not 
bound to give ceciificatee to each of them to 
enable them to collect the debts according 
to their own ebaiee, but be has a discrevion to 
grant ihe certificate to that peroon who shall 
appear to be best entitled to obtain it. Quare • 
--Wbether Act XXVII ol 1860 conieinplates 
the grant of mote than one oertitioate, or of a 
joint certificate, when there are rival claimante 
lor the same? Rani Baisunnibsa Beou&i 
V. Ban: Khujunnibsa. 4 B.L.r. a.C. 149 = 
13 W.R. 143. (1 B.L.R.S N. 7. 12 W.R. 38. 

B.) 

(8)—ilef XXVll of I860—/Icf X of 1865, 
e. Native Oirisfiniis .—a Native Obristian 
cannot apply for a cectifioata rt heinhip to his 
deceased anocstor under Aoi XXVII of 1660. 
Native Obristiaos are not “Hindus" within 
tha meaning of the term as used in a. 881 of 


Succeasion Certificate Act (XXYII of 1860) 
— continued. 

the Indian Succession Act (X of 1865), and 
therefore they are affected by the provisions of 
that Act and cannot proceed under Act XXVII 
of 18G0. JOSEPH Vathiar of Nazareth, 
7M.H.C. 121. [.-lyv'i .. 2 M. 209 10 M. 

69 ; P.L.R. 1900, 251; 31 C. 11, P.C.j 

(9) — AjiiJicnbiHlii of — Prcfiiilcncii — 
Nntircs .—Act XXVll of 1860 (excluding the 
sections relating to power to grant certificates) 
applied to the Presidency towns, and to the 
Hindus, Mahomedans and etbtrs, who at the 
time of the passing of the Act were not usually 
designated by tbc term British subjects. The 
intention cf the Legislature, must be ascertain¬ 
ed from the words of a statute, and not from 
any general inferences to be d’‘awn from the 
nature of the objects dealt with bv the statute. 
Muthammalv The Bank of Madras, 7 
M. 113. 

(10) — Object—Certificate of administration — 
Bolder, a trustee. —The object of Act XXVII of 
1860 is, not to enable parties to litigate ques¬ 
tions of disputed title, but to enable debtors to 
pay the debts due by them with safety to the 
representatives of deceased Hindus and others ; 
and to facilitate the collection of such debts by 
removing all doubts as to the legal title to 
demand and receive the same. It enables 
debtors to get sufficiiot acquittances when they 
pay money duo to the esiate of tbe deceased, 
and preserves that estate from loss by giving 
someone the right to collect the debts, lest 
they should be lost, e.g-, by the operation of 
the law of limitation The holder of a certifi- 
cate under Act XXVII of 1800 is a trustee 
liable to account for the monies received by 
him to tbe legal heir nr representative of the 
deceased. PrankistO BiswaS v. NOItODIP 
CHUNDER Biswas. 8 C 868. (R.. 15 C. 574, 
U.B.R. 1892-1896. Vol. 11. 039.) 

(U )—Debt due to deceased person —Satf by 
legal represencative—Cfittticate to collect debts. 

—Where, in a suit for recovery of a debt due 
to a deceased person, the defendant denied the 
title of tbe plaintiff, not frivolously or vexati- 
ously (there being good reasons to doubt the 
valiaity of such titlel. and tbe plaintiff failed ' 
to produce a certificate under Act XXVII of 
1660. although the Court gave him time for 
tbe eame, Iteld, that the lower Court had not 
actoj improperly in dismissing tbo suit under 
tbe circumstances. Bat.asI v. MAHBSH, 3 A. 
SSSaA.W M. 1883, 133. 

(13)—4cf XXVll 0 / 1860, certificate under 
—Right of suit of the representative of deceased 
creditor.—A certificate under Act XXYII of 1860 
is not oeceflsary to give to a person, claiming to 
be the representative of a deceased creditor, the 
right to institute a suit to recover a debt due to 
the estate of the deceased, or tbe right to pre¬ 
sent an application for execution of a decree 
obtained by the deceased. But each a certifi¬ 
cate, or a probate, or letters of administration 
mast be produced by tbe person proceeding as 
representative, before a decree or order can be 
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passed, or process of execution issued for pay* 
menc of tbe debt due, except the Court should 
think that paymentie withheld from fraudulent 
or Vexatious motives, and not from any reason* 
able doubt as to the party entitled. GOVINDAP- 
PAH V. KONDAPPAH 8ASTRULU. 6 M.H.C.R. 
131. L/2., 13 C. 47. 23 C. 87, F.B.; D , 6 C. 370.] 

(13<— Debt due to endowment — Pro-note in 
favour of former manager—‘Suit by successor— 
H-Oirship certificate,— a pro*not6 was exe¬ 
cuted to the former manager and founder for a 
debt due to an endowmcot, and the manager 
Was succeeded by his son, who. in his turn, was 
succeeded by the miuager's widow who conti* 
nued tbe management of the endowment even 
after her adopted son got into possession of the 
rest of her husband’s estate, it was held, in a 
suit by her on tbe pionote, that she was entitled 
to sue as manager, and that she could get a 
decree without producing an heirship certificate. 
She did not sue as being entitled to tbacSeots 
of her deceased husband, or for a deot due to 
her deceased husband, out manager. Mal* 
LIKAIUUNA V. SRIDEVAMMI. 20 H. 162. P.C.. 
= 24 I.A. 78=1 C.W.N, 497 = 7 Sar. 203. [ft., 
28 B. 216 = 5 Bom. L.R. 932.] 

{li) —Certificates uiiier—Wakf propirty and 
private debts—Successors to trusts—Lrgxl heirs 
—Where an application for a certificate under 
Act XXVII of 18C0 IS opposed by one claicni ng 
to be the legal heir, and alleging that tbe Will 
is spurious, the only point to be determined is 
the validity of the Will- A party may by Will 
appoint a stranger to succeed him in tbe trust of 
wakf property, while bis legal heir succeeds to 
his private property ; thj former in such a case 
would be entitled to collect debts due to the 
deceased as trustee, and the latter torccov )r debts 
due to him in his private cap icity, and each m ty ' 
have a certificate granted Co collect bis respec¬ 
tive debts. MIRZA DaND ALI v. SYBD NADIR 
HUSSEIN, 3 B.L R A C. 46 = 11 W.R. 3SS. 

(16) — Act XXVII of 1963 — Scope ani object 
of the Act—Rival claimants for certificate—Pro¬ 
cedure—Trial of questions of tUle —Tie title, 
which theCourt under Act XXVfl of I860 really 
determines, is not the title Co the estate of the 
deceased person, but the title to the cerctfi :ate ; 
but in a case wuere there are rival claimants, 
each claiming the eSeots of tbe deceased person, 
such a title oaunot be determined unless the 
question of title to the estate itsilfis to soma 
extent at least gone into. And when this title 
depends upon a question of faoc, that question I 
must be gone into, before it can be held wnohas I 
tbe preferential claim to be the representative of 
the deceased, and entitled as such to a certi- 
duate to collect tbe debts due to the deceased — 
Per Ohose, J. ASHOAR RBZA v. ABDUL HOS- 
SEIN, IS C. 374 [ft., 23 0. 431.] 

(16) —Act XXVII of 1860 — Certificitc to 
collect debts -Inquiry os to title—Questions 
for decision. —In adminiateriog the provisions 
of Aot XXVII of 1S60, the Courts are not 
to enter on tbe determination of intricate 


SaccessiOD Certificate Aot (XXVII of 1889 

— continued. 

questions of law or of (act, but to iaaae a 
certificate to the person who has prima facie 
tbe clearest title to the succession, such as 
the natural heir, and to leave a person, whose 
claims to a superior title is disputed on reason* 
! able grounds, to establish that title by a regnlar 
' suit. SURFOGI v, KAilAKSHIAMBA, 7 H. 4S2. 
[ ft.. 5 M.L.J. 36, 23 0. 431; D., 15 0. 674.J 

(17) — Investigation of title—Certificate to 

collect debts.— question of title, e.g,, whe¬ 
ther a certain person was adopted by another) 
can be judicially determined between parties aa 
the result of an enouiry made under Aot 
XXVIlof I860. [4ppi.,6 0 . 303 = 7 C.L.B. 

476; ft.. 15 0. 674.] No certificate to collect 
tbe debts of an intestate, dead for more than 
forty years, can be granted, the presumption 
being that there could not be, owing to tbe 
operation of tbe law of limitation, any debts dae 
to him, which oouid be recovered. EOOKJ 
BEHARY CHOVrDSRY V. GOCOOL Chondbb 
CHOWDHRY, 3 C. 618. 

(18) —Acf XXVri of 1860, certificate for 

collection of debts under, not g'untable to seo$‘ 
ral claimants', jointly,— widows, J and H 
were the rival claim ints in this cass for a oerti* 
fioate of heirship under Aot XXVII of 1860, to 
enable them to oolleot tbe debts due to the 
estates of their deceased fathsr-io-law and hia 
sons, their deceased husbands. Tbo Dhtriot 
Judge having granted a joint oertificate in tbe 
nama of both J and H, J nrsferred this appeal 
against such order, and the High Court held 
that thegranting of tbe certifioste to both tbe 
widows would be frustrating the object of the 
Act; and, further, in the present oaae, tbe has* 
band of one of the widows having predeceased hia 
father, the other widow in whom alone the 
estate vested on her husband's death had tbe 
better claim bo a certifioate authorising her to 
get in the debts due to tbe estate. JAMANA* 
BAIv. HastuiUI, IIB. 179. [F,. 15B.681; 

D., U. B.R. 1897—1901, Vol. II, 563.] 

(19) —Certific ate for collectionof debts—Qr^ 
of joint certifUxU.—hoo XXVIC of I 860 does 
not authorise a Judge to grant a cetbifioa*® ” 
several persons jointlv; where there are several 
claimants, it is bis duty to deoide which oi 
them has the best right. MiDAN MOHtN 
RAMDIAL, S A 195 = A.W.N. 1892, 219. [F*» 
15 B. 684.] 

(201—ftiqhf to cillect subsequent debts ^ 
deceased Hindu by son adopted by , 

Right of such adopted son to certificate toMi^ 
debts accruing during minority— The . j. 

deceased Hindu vests in the son adopted by 
widow, subsequent to his death, under ^ 
unoomoti puttra, immediately on the **°P*v, 
and the adopted son is entitled to oolleo 
debts, accruing due subsaq uent to the 
the adoptive father, in hia own right ^ 

representative of the deceased. Suoh * 
son has no locus standi to apply fof 
to collect the debts, that accrued due ^ 
his minority, while the estate was on 
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adoptive mother’s management, under Act 
XXVII of 1860. NARAIN MAL V. EOOEB 
NABAIN MYTBE. 8 C. 251. 


(21) Act XXVII o/ 1860 —granted 
to father—Bight does not descena to son after 
father's death.—The effect of a certificate under 
Act XXVll of 1860 is to entitle the person so 
obtaining the certificate to the right of collect¬ 
ing debts, and, under that Statute, to give full 
rweipts to the debtors of the deceased. Such 
right is purely personal, and cannot be subjected 
to the law of inheritance- BaNSI v. TiKA 
A.V.N. 1887, 248. 


{22) —Certificate to collectilehts—Consideration 
of nearness of kinship and rcsidenco.—Coaei- 
derations of nearness of kinship and nearness of 
residence to the place, where most of the debtors 
reside, should not warrant a Judge, in award- 
ing a certificate to collect debts, to a person, in 
preference to another, wbo baspnma/acic the 
better title to the beneficial ownership of the 

•debts, (A;jpf..6C.303 = 7C.L.R.475.j A father’s 

brother's grandson has a right to a certificate 
ender Act XXVII of 1860, in preference to a 
brother’s daughter's son. In re, OODOY CHURN 
Mitteb, 4C. 411. as B.L.R. 3S = 23 W R. 
117, F.) [F., 11 C. 343; Appl., is C. 780.] 

^3) Act XXVII cf 1860— Aj/pHcation for eer- 
itficale—Competition between heirs of one of full 
blood and heirs of another of half blood.—A cer¬ 
tificate under Act XXVII of 1860 was only evi¬ 
dence of the representative title of the grantee 
as against the debtors to the estate. Where the 
competition was between two heirs, one of the 
half blood and the other of the full blood, the 
High Court on appeal preferred the latter, who 
was in possession of the title-deeds and bad per¬ 
formed the shradh ot the deceased, and gave him 
a certificate in respect of the whole estate. 

Kbisto Doss v. rama nundo Doss. 

dm W.B. 274. 


(24) Act XXVII of 1860—ATamavan, debi 
to tarwad—Refusal of certificate to collect deb 
loflrt *°*'‘*^ a certificate under Act XXVII 
1860, to collect debts, would be issued to i 
Karnavan, but where he is a debtor to i 
taiwad under circumslances which justify t 
tarwad ID withholding their confidence frr 
him, the discretion of the Judge is propei 
Meroised in refusing the certificate. Madha 
PANIKAR V. QOVINDA PANIKAR. S H. 4. 


{26)~Act VIII of 1869. s. JOl—Hindu Law— 
Law.-A certificate under Act 
XXVll ol 1660 cannot be granted to any num¬ 
ber of representatives of the deceased, either 
under the Hindu or the Mabomedan Law as 
It would not facilitate the collection of debts 
to grant certificates to separate applicants en¬ 
titled to fracticnal shares of the estate. If 
some of the ahore-boldera do not conaent to one 
certificate being gianied to all, it ia within the 
crmpttency ol the Court onder Act XXVII of 
1860 to select one or more of those ■hare-holders 
who would consent to act, and appoint him or 
them aa repreeentativsB of the deceased. If 


Succession Certificate Act (XXVll of 1860) 
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this could not be done, a Receiver might be 
appointed under s. 101 of Act VIII of 1859 
8RIUAT1 AMIRUNNISSA BARKAT v. SBIMATI 
AFIATUNNISSA. 3 B L.R.AC. 404 = 12 W.R. 
307. {li., 7 A. 313, F.B. = 5 A.W.N. 34.] 

(26) Act XXVII of I860— i^nlv 'for arrears 
of revenui—Halnnce of .sale fwoceeds in deposit 
with Collector—Right of iridoir of owner to 

applttfur (ertifwaie of administration.—On the 
death of the owner, au estate was sold for 
arrears of revenue. The widow of the owner 
applied to the Collector for payment to her of 
the balance of the sale proceeds in deposit with 
him. The Collector called upon the applicant 
to produce a certiCcaie under Act XXVll of 
1860. The Judge to whem the application 
under the Act was made rejected the same, on 

the ground that the case was not governed by 
the provisions of the Act. inasmuch as the sum 
ID deposit was not in any sense a debt due to 
thedeceased at the time of bis death. Held, 
that the sale proceeds, although they might 
have been recovered after the decease of the 

owner, were clearly payable to hi!» estate, and 

there was nothing in the provision of the law 
which prevenUd the Judge from entertaining 
an application under tbs Act from his widow 
in respect thereof. MuSSAMAT TRII'OORA 
8UNDUUEE. APPELLANT, 22 W.R 45 TR 
24 W.R. 203.] ■ 

{21)—Representative of assignee by devise of 
debt—Suit to recover debt—HMe ropresenta- 
tives of an assignee by devise of a debt cannot 
sue to recover the debt, without having first 
taken out probate of the will of the testator, or 
having obtained a certificate under Act XXVII 
of 1860 to realise the debts of his estate. 

Shodone Moholdar V. Holalkhobb 
MOHOLDAR. 4 C. 648 = 3 C.L.R, 462. [R., 13 
0« 47»^ 

{2%)—Execution of decree by heir-Certifi¬ 
cate to collect debts—Civ. Pro. Code (1859) 
s. 208.—A certificate under Aot XXVII of 1860 
to collect debts due to i deceased person, is 
not indispensably necessary to enable an heir 
to apply, under s. 208 of the Civ. Pro. Code 
(1859), for the execution of a decree held by 
the deceased. A person, who has not obtained 
a certificate, may apply under that section. It 
will, of course, be open to the Court, in the 
exerciee of the discretion vested in it. if there 
is any doubt that the person applying for exe¬ 
cution is entitled by inheritance to the rights 
decreed, to refuse the application until a certi¬ 
ficate has been obtained. KABAil ALI v. 
Halima, 1 A. 666 . 

{29)—Execution of decree—Order refusing 
repretentalive to execute decree until certificate 
granted for collection of debts—Appeal—Civ, 
Pro. Code. «. 244—Cer/i/feafe for collection of 
debts whether absolutely necessary for represen¬ 
tative to execute—Objections to title.—The 
order of a Court refusing to allow the represeo- 
lative of a deceased decree-holder to execute 
the decree, and staying such execution until 
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he ^should have obtaioed a certificate to collect 
debts, is one passed under s. 244 and as such 
subject to appeal. The possession of a certifi¬ 
cate under Act XXVII of 1360 is not ao imper¬ 
ative condition precedent to the institution of 
execution-proceedings by the representatives of 
a deceased decree-holder. In such cases, the 
Court should consider whether the objections 
to execution are vexatiously raised, oi are bona 
fide obj^ictions on the part of the judgment- 
debtor to the title of the person seeking to 
execute the decree. HOTILAL v. Hardbo, 5 
A. 212 = A.W,N. 1882. 191. [fi.. 13 0. 47, 

23C. 87, F.B.] 

(30) —Ceiiificatc of ndininislmfion—JiiristUc- 
tion to recall—Judije aittbuj on original side, 
gyoxccr of—Act XXVII of I860.—iVorJunii, J., 
ruled that sitting on the original side of the 
Court, he would not grant a certificate of ad¬ 
ministration in supersession of the one which 
had been granted by the Judge of the 24 Pat- 
gannahs, under Act XXVII of 1360. In the 
joods fi/SHAMLAL Das, 5 B L.R. App, 21. 

(31) —-Ic’/XXVII o/ 1860— of ad¬ 
ministration, power to rc-call. —A judge is com¬ 
petent to entertain a petition to re-call a certi¬ 
ficate granted by him under Act XXVII of 1860, 
if the certificate has been obtained by means of 
false and fraudulent statements. In the matter 
of the petition of Bhabada Dasi, 8 B.L.R. 
App. 13. (9 W.R. 394, 8 B.L.R. App. 14, 
Note, F.) 

(32) — Snil to annnl certificate for collection of 

debts—Maintainable. —A suit is not maintain¬ 
able to annul a certificate for the collection of 
debts granted under Act XXVII of 1860. The 
intended operation of the Act is to make the 
right to the certificate conclusively determina¬ 
ble in the manner specially provided ; and the 
representative title of the certificitd-holder is 
left open to qnestion only in a suit or proceed¬ 
ing to enforce a claim to assets realized under 
the certificate or to other property of the deceas¬ 
ed. Peringadi IBRAYI V. P. Pebingadi 
AMANATH. 5 M-H.C. 283. [F.. 22 W.R. 312 ; 

Appr., SM.H.C. 417.] 

(33) — Ceriifiente—Power of District Court to 
cancel—A2}peal. —Under Act XXVII of 1860, 
the Distrioi. Court has no power to cancel a cer¬ 
tificate granted to collect the debts of a deceas¬ 
ed person. Where the Judge erroneously orders 
a cancellation, an appeal lies against the order 
under the general provisions of the Procedure 
Code. VENKATAMilA V. CHENGALRAYAPPA, 
7 M. 859. 

{34.)—Certificate — Appeal by person not 
appearing in first Court.—X. person who did 
not appear in the Court of the District Judge 
to oppose an application for the grant of a 
certificate under Act XXVII of 1860 was not in 
a position to contest the order of the District 
Court in the oharacber of ao appsllant Ta- 
PBSHRA KUARI V. AJODHfA KUARI, A.W.N. 
1881, 162. 


(35) — Appeal-Order as to deposit of security. 
—No appeal lies against orders under Act 
XXVII of 1860 relating to deposit of security 
by grantee of a certificate of heirship. MOS- 
MOHINI DaSSEE V. KETHER GOPAL DEY. 1 
C. 127 = 24 W.R. 362. (2 N.W.P. 146. P.) [J*., 

3 A. 304, 19 M, 199 = 5 M.L.J. 37 ; R., 20 0. 
245, 1 A. 287 ] 

(36) — Act XXVII of 1860—Order for certifi¬ 
cate passed subject to conditions—Anpeal not 
maintainable to vary conditions—Application 
for reconsideration of order.—The present 
applicants for a certificate under Act XXVII of 
1660. dissatisfied with the conditions subject 
to which their application was granted, omitted 
to apply for the grant of a certificate and none 
bad therefore been granted by the Court beloff. 
The Chief Court held that if there be any 
appeal from the order it should purport to be 
under the first clause of s. 6 of the Act, bat 
that clause, however, does uot contemplate or 
give an appeal to a successful petitioner against , 
an order in his favour with a view to varying 
the terms for the grant of a certificate. An 
application with such object must be made to the 
Court which passed the order and to that Gonrt 
only which is competent to reconsider its order 
at any time before the certificate is actually 

granted. Mussamuat Parbatti v. DWARKA 
DAS. 133 P.R. 1679. 


(37) -Act XXVir of 1860, person holding cf- 
tificafe utulcr—Order directing him to fiiriiish 
security incase in which there had been sale of 
portion of property held as security, nature of.and 
appeal from—Act VII o/ 1809.—Where an order, 
by which a person who had obtained a certificate 
under Act XX7II of 1860. was directed to far* 
Dish security to the extent to which the seenrity 
originally furnished had been diminished by 
the sale of a portion of the property, htlit that 
neither under Act XXVII of 1860 nor under the 
provisions of Act VII of 1889 (Succession Cer¬ 
tificate). does an appeal lie from suoh an order. 
It is not an order relating either to grantio?* 
refusing, or revoking of a cectifioate. 
BooNDARi Dasi v. Srinath Saha, 29 C. 6 #i- 

{31-a)-Right of an heir-CertificaU wider 
s. 73 of Act VIIIo/1859.—lo asuitbyao^ 
heir for administration and division of thfl ®|ta 
of a deceased person, plaintiff is entitled * 
have an account of the entire personal ®8te»e, 
and to follow the property into the hands of any 
person who has misappropriated it; and suo 
right is not taken away by the fact that 
co-heir holds a cectifioate under s. 73. Act V 
of 1859. Nga Tha YA V. MI khan MBAW, 
5 B.L.R. 371 = 13 W.R. 443. 


33)—Order refusing to grant 

tificate —Appeal. —Toere is no appeal 

er under this Act, after proper 

ing to grant a certificate of .vr. 

iny claim ant. RAM CHAND v, MuSaja* 

r RUKMAN Davi, 101 P.R- J383. • 

r P.R. 1831, 59 P.R. 1833, 78 P.R- 
[R . 63 P.R. 1890.] 
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(39)—This circular directs that no copies of de¬ 
cision oftbe Courts in cases of certificates under 
Acts XXVXI of 1860 and XI of 1858 be granted 
unless the certificate has been previously issued. 
•Civ. Git. No. 17, dated 23rd June 1870. 14 W.R. 
Civ. Gir.l. 

(401—This circular calls for a return of the 
duty levied on Probates and Letters of Adminis¬ 
tration under the Succession Act. and on 
Certificates under Act XXVII of 1860. Civ. 
Cir. No. 20. dated 13th July 1871. 16 W.R. Civ. 
Cir. 4. 

(41) —Sctf ACT XI OF 1876, s. 4,8 C. 300 = 11 

O. L.R. 274. 

(42) —Collection of debts in succession— 
Appeal-Orders. 117 P.R. 1881. 

(43) —appeal—ACTS AND REGULA¬ 
TIONS. 1 Ind. Jur. N.. s. 365, 13 W.R. 395, 17 
W.R. 566, 20 W.R. 312, 50 P.R. 1868. 

(44) —St'c ATTACHMENT — MISCELLANEOUS. 
11 W.R. 532. 

(46) — Sec Certificate to Collect 
Debts. 94 p.r. i887. 

(46) —See Civ. Pro. Code, 1908, o. XXII, 

r. 3 (1), A.W.N. 1882, 73. 

(47) —See COSTS—SPECIAL Cases, 3 w. 
iR. 23. 

(48) —See Court Pees ACT, 1870, sob. II 
8. 17. art. 3, 16 W.R. 269. 

(49) —See DEBTOR AND CREDITOR 10 W. 

R. 105 = 1B.L.R. S.N. 7. 

(60) —See DECLARATORY DECREE, SUIT 
FOR—Declaration op title, 22 W.R. 30i. 

(61) —See Declaratory Decree, Suit 
fob—Reversioners, 16 W.R. 214, 

(62) —See DELEGATION OP POWERS. 142 

P. R. 1889. 

(68)—See Estoppel—Statements .and 

LEADINGS, W.R. 1864, 198, 

(64)—See Evidence—Decrees, Judg¬ 
ments And Proceedings in Suit, 18 W. 

R. 514. 

(56)—See Execution op Decree- 
application FOB Execution and Powers 
OP Court, ii w.R. 204 . 

(66) —See Execution of Decree—Exe¬ 
cution BY AND AGAINST REPRESENTA¬ 
TIVES, 16 w.R. 476. 

(67) — See GOVERNMENT Promissory 
Notes, 16 W.R. 267. 

(68) —See Hindu Law—adoption, 12 w. 

R. 366. 

(59) —See Hindu Law—Debts, 2 A. sid. 

(60) — See HINDU LAW — INHERITANCE 
A.W.N 1882, 79. 

(61) —See HINDU LAW—JOINT FAMILY , 11 
C.L.B. 614. 


SoccesBlon Certificate Act (XXYII of 1860) 

— conlinued, 

(62) —See HINDU La w— Partition, 8 B.L, 
R. 385 = 17 W.R. 102, 6 W.R. 139. 13 W.R, 
199. 

(63) —See Hindu Law—Presumption op 
Death, 8 W.R. 421. 

(64) —See HINDU Law—WIDOW, 8 B.L.R, 
389, Note. 8 B. L. R. 390, Note, 8 B. L. R. 
395, Note. 

(65) -See LLMITATION ACT, 1908, art. 13, 
Marsh. 573 = 2 Hay 633, 8 W.R. 126. 

(66) —Application for certificate to collect 
debts due to a deceased person— See LIMITA¬ 
TION ACT. 1908. art. 18i, 8 M. 207. 

(67) —See Limitation act, 1908, art, 182 
—Miscellaneous, 4 M.H.C. 89. 

(68) —See MAHOMEDAN LAW—ACKNOW¬ 
LEDGMENT, 11 W.R. 426. 

(69) —See Probate—POWER of high 
Court to grant probate, i ind. Jur. N. 
S. 10 = Bourke Test 3. 

(70) —See RENT. SUIT FOR, 13 W.R. 356. 

(71) —See Res JUDICATA—MATTERS IN 
ISSUE. 24 W.R, 111. 

(72) —See REVIEW-.GROUNDS FOR REVIEW. 
18 W.R. 413. 

(73) —See Review—Review when lies, 

5 M.H.C. 417, 24 W.R. 37C. 

(74) —See Right OF appeal, 24 W.R. 92. 

(75) —See SALE—SALE IN EXECUTION OP 
DECREE—Purchasers, Right op, 14 W.R. 
448. 

(76) —See SUCCESSION ACT, 1865, s. 263. 
20 C. 245. 

(77) —See SUPERINTENDENCE OF HIGH 
Court, 6 W.R. Mis. 53 . 

(78) —S. 2—Suit by luir of Muhammadan 
wife for his share of dower-debt—Absence of 
succession certificate—No objection by defendant 
—Suit tried as administration suit and decreed 
— Valtditp. —Where one of the heirs of a 
Muhammadan wife sued for bis share of the 
dower-debt due to the deceased without produo> 
iog the requisite certificate under Act XXVII 
of 1860, but the defendants did not raise any 
objection to the suit upon that score, but the 
suit was tried as an administration suit: Held, 
that the defendants could not raise that objeo* 
tioo in second appeal, as the defect in the claim 
had been removed by tbo procedure adopted in 
trying the suit by the lower Court. HAKIMUN* 
NISSA V. ABDULLA, A.W.N- 1888, 202. 

(79) —S. 2—Debt due to deceased pereon's 
estate—Suit by legal representative—Certificate 
to collect debts. —It is not an imperative condi¬ 
tion precedent to the institution of a suit by the 
legal representative of a deceased person, for 
a debt dne to his estate, that such legal repre¬ 
sentative should first obtain a certificate under 
Act XXVII of 1860. In such cases, the Court 
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should consider whether the objections raised by 
Che debtor are vexatious or are bona fide objec* 
tions to the tide of the plaintiff. LACHMI v. 
GxNGA Prasad, 4 A. 485 = A.W.N. 1882. 122. 

[i- ., 5 A. 212 ; R., 13 C. 47, 23 0. 87. P.B.] 

(80J—S. 2 — Suit bi/ rcjupsentative of deceased 
CK’difoy—SjM’cial defence of leant of certificate 
under Act XXVll o/1860, w)t put in i.^sue — 
Duty of appellate Court-‘[nterprctntu>n.—la 
respect of a very speoial defence {c.g ) (the want 
of a certificate under Act XXVIl of 1860 in a 
fiuit by the representative of a deceased 
creditor) where no issue has been raised upon 
it, and no evidence given, and it has not 
been pressed in the first Court, an appellate 
Gourt ought not to entertain the question. The 
want of such a certificate does not of itself 
bar a suit by such representative. Semble. — 
The word “debtor” in a. 2 of Act XXVIl of 1860 
does not include the purchaser of a mortgaged 
property, who is in no sense a debtor. The sec¬ 
tion is limited to cases of personal decrees Against 
the debtor. ROGHUNATH 8HAHA v. PABESH 
Nath PUND.ABI, 15 c. 34. {13 C. 47. question¬ 
ed,) [F.. 4 C.W.N. 658 = 26 0. 839; AppL, 19 0. 
336; Appr., 220. 143; R.. 12 C.W.N. 145.] 

(81) —S. 2—Ro>ul given to secure debt due to 
estate of decensed^Suit by heir —Waiver of 
protection implied. —Where the debtor to the 
estate of a deceased Hindu, executed a bond 
unconditionally in favour of the heir to secure 
the debt, ha cannot, afterwards, compel the 
heir to produce a certificate under Act XXVIl 
of 1860. When a suit is brought upon a specific 
oontraotf any defence available to the debtor 
must arise out of the contract, and he cannot 
be permitted to rely on the prior state of things 
which had merged into it, in order to add to 
its terms. KOTTAU ZEMINDAR v. PlTTAPUR 
ZEMINDAR, 9 M. 171. 

(82) —S. 'i—Eiaption “ doubt as to thepariy 
entitled." —The “doubt as to the party eniulea” 
contemplated in tbesection, isnota speculative 
or possible doubt, but a reasonable doubt so far 
as the facts ace ascertainable, after due inquiry, 
from failbwonby persons, either connections 
of the deceased or from others. The exception in 
8. 2 is not satisfied by the mere absence of “ a 
teasonable doubt as to the party entitled” ; but, 
there must alFO, be present, fraudulent or 
vexatious motives in withholding payment. 
WUTTAMMAL V. THE BANK OP MADRAS, 7 

U. IIS. 

{83)—Suit by only son and heir alone for 
recovery of debt—Certificate o/Arf>«inis/r<7fifm 
— Act XXVIl of 1860, s, 2— "Vexaiiously 
ivUhheld"—Th6 only son and heir of a deceased 
Hindu, could not, when the widow was the 
administratrix of the estate, sue alone for re¬ 
covery of a debt though be was beneficially 
entitled to it, when there was no vexatious or 
fraudulent withholding of the debt within the 
meaning of s. 2 of Act XXVIl of 1860, A debt 
cannot be said to be “ vexatiously withheld ” 
under the section, simply because the debtor 
omits to pay it, in a case where there is no doubt 
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as to the parson entitled to receive it. CHUN- 
DER COOMAR ROT V. GOCOOE CHUNDBE 
BHUTTACHAR.JEE, 6 C. 370. [B., 7 M. 115, IS 
C. 47.] 

(84)-5. 2./fcf XXVIl of 1860—5.4, ilef 
VII o/ 1889 lS/fccc.**si<»t Certificate) — Suit for 
sale of certain mortgaged property—Personal 
relief not granted—Case of Tcprescntative of 
deceased plaintiff —Suit on inorigaged ho^td.— 
The language ot s. 2 of Act XXVIl of 1660 is 
similar to the provisions of s. 4 of the Succes¬ 
sion Certificate Act. Where a decree was made 
for a sale of certain mortgaged property, but the 
personal relief was not granted on the ground 
of lapse of time, held, that this was not “s 
decree against debtor for payment of his debt ” 
within the mcAuing of s. 4, Act VII of 1889. 
(15 C. 54 and 19 C- 336, Approved ) [P., 28 

B. 630=6 Bom. L.R. 582 ; B.. 29 M. 77.3 
Whether the Act would apply not only to the 
case of a person claiming by succession to the 
original creditor, but also to a case where, 
upon the death of such person during pendency 
of euit, another person is substituted as plaint¬ 
iff in bis place, is an open question. B®’ 

Nath Das v. shamanand Das, 22 C. IM- 
[B , 20 M. 232. 26 0. 839 = 4 C.W.N. 658, 
12 C.W.N. 145=7 C.L.J. 658.] 

(85)—S. 2—Sec JURISDICTION—CAUSES OF 

Jurisdiction. 13 W.R. 24. 

(ge)— S. 8—Certificate for collection of dsbti 
—Jut isdiction of District Court.—The District 
Court is competent to grant a certificate under 
Act XXVIl of I860, in respect of the whdeof 
the property of a deceased person in the Proj* 
ince. Petition of TrIBSNI SAHAI, A.W.H. 

1882, 69. 

(87) —S. 3—See APPEAL—Orders, 68 P.B. 

1883. 

(88) — S. 3 — See MAHOMEDAN LAW - 
DOWER, 19 W. R. 316. 

(89) —def XXVIl 0 / 1860. ss. 3, 

certificate under s. 3—’Whether 
Application for supersession of certificate u 
s. 6.—No appeal lies from the order of a low 
Court, i.e., a District Court, g«“tiDg a oe«w 
cate to a pereon under s. 3 of Act AaV 
1860, though such appeal may be iVe 

application to supersede the certificate unue 
second part of s. 6 of the Act. (76 P.B. I® 
Where the claim of an applicant wee f^“ . 
on her being the heir of her son, and it WM 
denied that she was unchaste during her 
lifetime, the Chief Court refused to 
the certificate granted by the District ^ 

the opposite party. (4 G. 550, 

PREMI V. WADHAWA 8 INQH, 34 P.R. 

(90) —Ss. 3. 6-Sefl APPEAL—OBDBBS, ^6 

P.R. 1891. ^ 

(91) -Ss. 3, 

Power of District Court to grant 
^'District Court," meaning o/.—A cettih 
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under s. 3 of Act XXVII of 1860 may be grant* 
ed by the District Ooart within whose jaris- 
diction the deceased ordinarily resided, or, if 
at the time of bis death he bad no fixed place 
of residence, then, by the District Court within 
the jurisdiction of which any part of the pro¬ 
perty of the deceased may be found. The ex¬ 
pressionDistrict Court ” as defined in s. 34 
of tbe Act, means the principal Civil Court of 
original jurisdiction of a zilla or district. SRI 
GOSWAMI GOPAL LALJI V. SRI GOSWAMI 
JAIDEO LALJI, A.W.M. i885, 39. 

(92)“S. 4 —Succession certificate — Effect — 
Disputed succession — Payment to certificate- 
holder. —Tbe proprietor of an estate died leav¬ 
ing a son and the plaintifi, the widow of a pre¬ 
deceased son. The second defendant claimed 
to be tbe adopted son of the son who had died 
in the meanwhile, and bis widow successfully 
asserted her right disavowing second defend¬ 
ant’s claim as adopted son. Tbe first defend¬ 
ant executed a hypothecation bood in favour of 
tbe plaintiff, and in her name alone, for a sum 
of money including debts, principal and inter¬ 
est, then found to be due tober, but originally 
incurred by him in favour of her deceased 
father-in law and brother-in-law. Tbe plaint¬ 
ifi also obtained a certificate under Act XXVII 
of 1860, tbe opposition of the second defendant 
who again claimed as tbe adopted son of tbe 
brother-in-law being overruled. In tbe pre¬ 
sent suit, tbe plaintifi sued tbe first defendant, 
the mortgagor, and the second defendant, tbe 
alleged adopted son to whom the hypothe¬ 
cated property bad been sold by the first de¬ 
fendant in discharge of the mortgage-debt, in 
recognition of bis superior right as adopted son, 
held (hat, under the circumstances of tbe case, 
the first defendant was not competent to with¬ 
draw from bin contract under the bond with 
the plaintifi, or to sell to tbe second defendant 
the hypothecated property by way of paymeot 
of tbe bond-debt. Ram Das v. SUDDI, A.W.N. 
1882, 82. 

(93) —S. 4— Certificate to collectdebts — Effect 
of certificate against debtors.—h certificate given 
to be a person, to collect debts due to a deceased 
creditor, under Act XXVII of 1860, is conclu¬ 
sive in respect of tbe representative character 
of suob person, and is a full indemnity to all 
persons paying their debts to bim ; and a suit 
for a declaration that be is not the legal repre¬ 
sentative of tbe deceased will not lie. Gauri 
V. GayADIN. 4 k. 885=> A.W.N. 18B2, 66. 

(94) —Ss. 4, 8, 9, ^l—Effect of certificate 
uruier Act. —Under Act XXVII of 1860, certifi¬ 
cates could only be granted to persons olaiming 
to be the representatives of deceased persons to 
enable them to recover tbe debte due to tbe 
estate of such deceased pereons and receive iu- 
tarest or dividends. A oertifloate so granted 
was ooDolnsive of tbe representative title, only 
againal the debtors of tbe estate. The pro<^are 
given by tbe Act was not intended to epply to 
t^ deolsion of any elaim of right to snoceed 
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to the estate of a deceased person or any part 
of it. Such claims could be determined only 
by a regular suit in the ordinary way. Ex 
parte Bau Nabasinga, 2 H.H C. 164. 

(95)— 5. 5— Application for certificate — 
Widow and nephew of deceased—Jotnt certi¬ 
ficate — Validity of. —Two persons claiming to 
be the adopted sons of a deceased last male- 
holder tbe widow and a nephew of tbe deceased, 
applied for certificates under Act XL. Tbe 
Court granted a joint certificate to the widow 
and tbe nephew as tbe adoptions were not estab¬ 
lished : Held that under tbe circumstances 
of tbe case, a certificate should have been given 
to tbe widow alone, and not jointly with the 
nephew whose right to the property would arise 
only after the widow's death. The Court may 
take security from the widow under s. 5, Act 
XXVII of 1860. MUSSUMAT ROOKMINEE V. 
CHOONNBB LALL, 1 Agra His. App 6. 

(961-5. 5—Suit by heir of deceased on secur¬ 
ity bond—Assignment necessary- —A certificate 
under Act XXVII of 1860 was issued to the first 
defendant, and tbe second defendant executed 
to tbe Court a security bond. Tbe plaintifi, 
having established bis right to the monies col¬ 
lected under tbe certificate, sued on tbe secur¬ 
ity bond, without getting an assignment of 
the same, for tbe recovery of such monies, 
ifefj that tbe suit as agnitist the surety was 
not maintainable. MAYAN v. CHATHAl’l’AN, 
14 H. 473. 

(97) —S. 5—See Al'i'EAL — CASES WHERE 
APPEAL LIES OR NOT, 38 P.R 1888, 

(98) —Ss band 6— Certificate far collection 
of debts—Order requiring security—Appeal — 
No appeal lies to (be Ifigb Court against tbe 
order of a District Judge, requiring security 
from the persou to whom he has granted a cer¬ 
tificate to collectdebts, under Act XXVII of 
1660. There is nothing to prevent the Judge, 
however, where the security demanded is ex¬ 
cessive, from reconsidering his own order. In 
the matter of the petition of SniMATI Paddo 
SUNDARI DA8I, 3 A. 304. (N.w.p. 1870. 
p. 146, 1 C. 137 = 24 W.R. 362. 1 A. 287, F.) 

199)—Ss. band ^—Certificate for collection of 
debts — Security — Appeal. —No appeal lies to 
the High Court against the order of the Dis¬ 
trict Judge, requiring security from tbe person 
to whom be has granted a certificate to collect 
debts under Act XXVII of 1860. (U.C B., N, 
W P.,1870, p. 146, 1C. 127 = 24 W.R. 362, 

Foi ) Semble. A review of tbe order may be 
admissible. /areRUKMIN, 1 A. 287. [F., 3 
A. SOI.] 

(I00)-S. 6 —Order ref using succession certifi¬ 
cate—Appeal.—ka order refusing a certificate 
under*. 6, Act XXVII of 1860, 18 not appeal- 
able. BAIJMATH V. MAICHAL, A.W.N. 1881. 

22 . 
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Succession Certificate Act (XXVII of 1860) 
—continued. 

(lOl) — 8. 6 —Certificate for collection of debts 
— Ao ap^'eal .—No appeal lies fiom an order 
relU!?ing lo grant a certificate for the collection 
of debts under s. 6 of Act XXVII of I860, 
Gulraj V. Dharap Nath, A.W N. 1883, 248. 


(102) —S, 6— Prai/er for fresh certificate, irhe- 
Ihcr could be made by icay of apyeal to High 
Court. —On an appeal to the Hign Court with a 
prayer for a fresh certificate under Act XXVII 
of 1860, on the ground that the District Judge 
should not have made bis grant of certificate to 
the appellant, conditional upon her giving 
security to her opponent, the preliminary 
objection, taken ou behalf of the respondent, 
that no appeal lay, in the case, under s. 6 of the 
Act, was allowed. The fresh certificate contem* 
plated by the above s. 6 means a certificate 
granted to a person other than the one to whom 
the first certificate was granted. NAURANGl 
KUNWAR V. RaGHUU.ANSI KUNWAR, 9 A. 231 
= A.W,N. 1887, 20. 

(103) — S. 6 — Person objcctiny to grant of 
certificate before District Court, petition to Bigli 
Court maintainable by, for fresh ccnificati in 
supersessittn, —The person who has originally 
opposed the granting of a certificate under Act 
XXVII of 1860 is not restricted, by s. 6of the Act, 
to his remedy by way of appeal, from the order 
of the District Judge, to be brought prior to the 
actual issue of the certificate. Two different 
proceedings are contemplated bv the section. 
It contemplates an appeal which is to have the 
efiect of suspending the granting (meaning, the 
issuing) of the certificate by the District Court, 
pending the order of the High Court. There is 
also the further provision, in the latter portion 
of the above s- 6, for the filing of a petition 
after the certificate is granted, with a view of 
the High Court granting a certificate in 
supersession of that granted by the Dis* 
trict Court. There is nothing in the said 
latter portion of s. 6 to show that such a 
fresh certificate cannot be applied for by, or is 
not to be granted to, toe person who was 
dissatisfied with and opposed the granting of 
the original certificate. No restriction has been 
placed by the section on the powers of the 
High Court to grant such a fresh certificate to 
any petitiooer who may show himself to be 
entitled thereto. Qanoiav. Rangi SJNGH, 9 
A. 173 = A.W,N 1887. 9. 

(101)—S. 6.— See Nos. 89, 90, 99, 99, supra. 

(1051 S. S—Acl XXVII of 1860, application by 
daughter-in-law for a certificate under — Im¬ 
mediate rejection —Civil Court granting a 
certificate—Third person’s right to cancel grant, 
grounds of, —An application by a daughtor-in. 
law,for a certificate as heiress under Act XXVII 
of 1860 can at once be rejected very properly 
on the sole ground that she is not the heiress. 
If a Civil Court, under s. 8 of Act XXVII of 
1860i is proceeding to grant, or has granted, a 
certificate authorising a person to deal with 


Succession Certificate Act (XXVII of I860) 

— concluded. 

Government securities which are claimed by a 
third party as his property, that is a good 
ground on which such third party may come 
into Court to oppose the grant of a certificate 
or to seek its caocelment, Bandam SBTTAH 
V. Bandam Mahalakshmy, 4 M.H.C. 18Q. 

(106) — S.8 — See. No 94, supra. 

(107) —S. 9—StcNo, 94, supra, 

(108) —S. 18 —Will of Parsi executed prior to 
1st January 1866—Applicability of—See PRO- 
B.ATE—Effect of Probate, 8 B. 471. 

(109) —S. 21 —SeeNo. 94, supra. 

(110) —S. 24—See No. 91, supra. 


Succeselon Certificate &ct (VII of 1889). 

s. 113 ) REP- IN PT, (AS TO Burma), act 
XII fOF 1898. S. 18- S, I (41 RESTRICTED. 
ACT VII OF 1901, S. 5. DECLARED IN FORCE 
—IN THE SONTBAL PABGANAS, REG. HI OP 
1872,8. 3. AS AMENDED BY REG. HI OP 1899. 
S. 3 : IN THE ANGUL DISTRICT. REG. I OP 
1.994. s. 3 : In British Baluchistan, Rbg. 
I OP 1890, 8.3, IN UPPER Burma (except 
THE Shan States), actXIH of 1898, s. 4. 

C-)-^Object of the Act.—The appointment of 
a person to give a legal discharge to debtors to 
the estates of deceased persons for the debts due, 
and not the determination of nice and intricate 
questions of title to such estates, is the object 
of the Succession Certificate Act. GUNINDBA 
Prosad V. Jugmala Bibi, 20 c. 581. 


(2)—Object of the Act—Debts due to imparti¬ 
ble estates — Necessity of succession certificates 
—Nature of succession to impartible estates.— 
The Succession Certificate Act was passed 
principally fur the protection ol honest debtors. 
The debtor is entitled, before payment, to ask 
that the person demanding the payment should 
satisfy him either that he is, as the heir of the 
person who lent the money, entitled to receive 
payment, or that be is so entitled as having 
been an owner of the money, but before the 
death of the lender. In the former case, the 
succession certificate is the proper evidence. A 
person succeeding to an impartible estate 
succeeds not as joint owner of the estate beftw 
his predecessor’s death, but merely to th* 
*• effects ” of his deceased predecessor. 
therefore bound to produce a succession certifi¬ 
cate, before he can enforce the payment of 
due to bis predecessor, Semble .— An iinparn* 
ble zemindari devolving on the zemindar • 
decease upon one of the members of the fac^J 
is assets in the hands of the latter,_ and tM 
succession thereto is not by survivorship. 

OP KALAHASTI V. ACHIGADU, 17 ■ 

=30 M. 454, (29 .M. 468, Disc, ; 6 O.W.N. 879. 
31 0. 224, 18 0. 161,10 A. 272, 22 M- 3^. W 
iAppr., 30 M. 429 = 19 M.L.J. 401=3 IM* 
Gas. 16.] 
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SucoeBBion Certificate Act (Vll of 1889) 

—•contimud. j 

(3)— Hindu law —S«ryiuorsWp.—A founded 
a shop which he called b; his own name. At 
bis death bis bods cootinaed the old shop in its 
old names. The defendant, who had dealings 
-wilb the BOOS, passed a bond to thorn in the 
name of A, on the 27th May 1895. Id a suit 
brought by the sons on the bond the Court of . 
“first instaace held that the sons could not sue 
without taking out a certificate under the 
Succession Certificate Act. Held, that it was 
not neceesary for the eons to take out a certi¬ 
ficate under the Act, because when their father 
died, they succeeded to bis estate by survivor¬ 
ship, and that all dealings after that would be the 
dealings of the new firm then formed and the 
members of it could sue and be used in respect 
of them. VlTBAL v. GOTYA, 1 Bom L.R. 
J97. 

{4)-~'Hindu joint family—Debt due to iamily ; 
—Death of one co-parcener—Ceritficale not 
neceasttry, —Certaio bonds stood in the name 
of a co-parcener in a joint Hiudu family. That 
co-parcener baviog died, the managing member i 
of the iamily sued the defendant to recover . 
the sums due on them on the ground that the j 
debts wore due to the family. After suit, the 
parties referred the matter to arbitrators who ; 
passed an award. The parties then applied to | 
have the arbitrators’ award filed. Tbo Court i 
doubted if it could be filed without a certificate. 
The High Court held that there was nothing 
in Act VII, 1869, to prevent the award being | 
filed without a succession certifioaio- RAM- , 
CHANDRA HABI V. BAPU, 16 B. 240. 

(5) — Joint Hindu family^-Mitakahara—Death \ 
of managing member after inatxiutxo^i of auil—A p- 
plicatxon for revival by sons.—On the death of the 
managing member of a joint Hindu family gov- 
erued by the Mitaksbara Law, it is not necessary 
that cither letters of admioiatratioD, or a certifi¬ 
cate under Act VII of 1889, should be obtained 
in order to entitle his sons to ask that they may ! 
bo permitted to proceed with the suit instituted j 
by bim. BEBJRAJ v. BHYRO PBU8AUD. 23 
C. 912. (16 B. 849, J’.) [fl., 12 C.W.N. 145* 

7 O.L.J. 668.] 

(6) —Suecsssten Certificate ActXXWll of 1660 
’■iitirihip,Certxficau of—Manager oj endowtnent. 
—A trustee of a religious endowment succeeding 
another trustee need not take out a certificate 
to enable him to sue for a debt due to the ins¬ 
titution. Srimant Raja yarlagadda Mal- 
LIKABJDNA PKA8ADA NaYADU BaMADUB 
ZAkllNDAB GARU V. MAKBKDA SBIDBVAMUA. 

1 C.W.H. 497, P.C.-20 H. 162-24 l.k. 79*7 
Bar. 20B. [R.. 28 B. 215*6 Bom. L.R. 938 ] 

I 

tty ion on pro-note elandxng tn name 
of father, —Act VII of 1S89 clearly contemplates 
only cases ol succession ; but a aoit by a son 
on a pro-note executed to his deceased father 
ahonld be ^smissed if no certificate has been 
.ptodnoed, where it appears that the promissory 
•note stands in tbs name of the father and there 
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continued. 


is nothing on the record Icrshoi^lbat the debt 
sued for was a joint family debt, 'PbJ^.4 Rbddi 
v. MOHAMED ABDUL HUSSAIN, 1 M L J. 
679. 


i8)— Court—Jnquirij—Ccrtificale, grant of .— 
There is no law or authority which requires a 
Court to find whether ibe debts alleged to be 
due to the estate of a deceased persoo are 
really due or not as a preliminary candition of 
the grant of a certificate under the Succession 
Certificate Act. 18SU. Tbo Succession Corbifi* 
cate Act. 1889, is intended for the protection 
of debtors, which means that where a debtor 
of a deceased person either voluntarily pays 
bis debt to a person holding a certificate under 
the Act. or is compelled by the dc-creo of the 
Court to pay it to tbit porsuu, be is lawfully 
discharged. There is nothing in tbo Act which 
either expressly or by necessary implication 
requires Che Court granting acertificato to hold 
an enquiry into the existence of any debt alleg¬ 
ed by the person applying to be due a.s a pro- 
liminary condition of the grant. All that a 
Court has to do under the Act is to ascertain 
the right of a person to a certificate apart from, 
the question of the existence or non existonce 
of the debts in respect of which he applies. 
The mere fact that a debtor produces money 
in Court is not sufficient by itself to extinguish 
the debt. KASHI v. Parhhu, 5 Bom. L R. 
721*28 B. 119. 


(9) — Applicaiutn by minor through ncj,t Jricud 
for a Succession Certificate — Non-maintainabi¬ 
lity—Proper course. —A minor oannoi apply for 
a Succession Certificate under Act VII of 1889, 
through a next friend ('20 A. 354, O.) The legal 
guardian of a minor has a right of oianagemcnt 
of the minor's estate and has, in consequence, 
an interest in a debt duo to the miner and a 
right to collect it. (28 B. 344, liei.) Whore 
therefore a Successioa Certificate is required to 
collect a debt due to the estate of a deceased 
person and the represontative is a minor, the 
requirements of the Act are sufficiently com¬ 
plied with if the application is made by the 
legal guardian of the minor. In the matter of an 
application under Act Vll.of 1889 by DanbaI, 
4 8 L.R. 266. 

(10) — Summary proceeding — Certificate — 
Guardian of a minor —Sfcurifp.—It is contem¬ 
plated by the Succession Certificate Act, 1869, 
that questions arising under it are to be deter¬ 
mined by a summary proceeding, which means, 
a short enquiry, leading up to and resulting io 
a rapid deoision. in oonirast with the lengthy 
investigation which may be required for the 
more tardy determination of a regular suit); 
the nature ol tbo inquiry depending on the 
circumstances of each case. The Aot does noa 
permit the issue of a oertifioato to the guardian 
of a minor without requiring anjr security. 
Gulabohand V. MOTI, 3 Bom. L.R. 798*25 
B. 928. 


» 
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SuccesBion CertiAcale Act (VII of 1889) 
~~continued. 

(11)— Application by mdow—Objection on the 
ground of non-divvsion—Summary enquiry — 
jRefusal to mike any enquiry. —Oa an applica¬ 
tion for a Succession Certificate made by a 
widow in respect of the estate of bee deceased 
husbaod, an obieotion was put forward by the 
nepbew of the deceased to the effect that he and 
The dcc'^ased were members of an undivided 
Hindu family and that, cooscquently. no oer* 
tificate could be granted to the widow. The 
District Judge granted the certificate to the 
widow, refusing to go into tbo question of non* 
division. Held, though the proceedings under 
the Act are summary, the District Judge ought 
to make eome investigation (however brief it 
might be) towards ascertaining who had the 
prima facie title to the grant of the certificate. 
He ought lint have refused to make any enquiry. 
BALM,\KUND V. KUNDAN KUNWAR. 2 A.L.J. 
i44 = A.W.N. 1905, 44 = 27 A. 452. 

.Hindu widow—Condition precedent to 
the grant of certificate—Security—Apprehenmon 
of waste—Deposit in bank.—A District Judge, 
in granting a Succession Certificate to a Hindu 
widow, ordered that the money should be de¬ 
posited in a ba,}ik and interest thereof paid to 
the widow: Held, that the order was ultra vires. 
All that the Court could do was to requice, asa 
condition precedent to the grant of the certifi¬ 
cate, that the widow should give a bond to the 
District Judge with one or more sureties that 
ebe would render proper accounts. Even such an 
order should not Ido passed, unless it is proved 
to the salisfautiou of the Court that there is 
reasonable apprehension of waste or ofpher dan¬ 
ger on tbo part of the applicant. MUSA&IAT 

Bhib Dei V. Munshi a.tudhya Pershad, 

9 lod. Cas. 571. 

(13;—Tf'cunnn’s property —Right of husband’s 
brother and sister’s son to cer-ijirate—Presumq)- 
tion ns to marriage tn Hindu Daw- —The hus¬ 
band’s brother of a deceased woman has a better 
tight to tbo Succession Cerlificatefor her assets, 
than tbs sister’s sou. If the property in ques¬ 
tion was hoc husband's property, it pas.^es to the 
husbaud’s heirs. If it was her stridhanam, 
and if she left no issue, it passes to the hus- 
haud’s heirs, if the marriage was in one of the 
approved forms. (19 M. 35, 11 M.l.A. 139, B.) 

In the absence of evidence to the contrary, there 
is a presumption that a mirnage was in one of 
the approved forms. MUTHAN GHETTY v. 
RAMASWAMY CHETTY, 16M.L J. 550. 

(14)—Joint certificate cannot be granted.— 
Under the provisions of the Succession Certifi* 
cate Act, a pint certificate to recover debts 
cannot bo granted, as it would be to frustrate 
the object of the Act. LonacRAND GANGA- 
BAM MABWADI v, UTTAMCHAND GANGARAM 
MARWADI. 15 B. 684. (6 A. 196. ll B. 179. R.) 

[R , 6 M L J. 90 = 19 M. 497. U.B.R. 1897— 
1901. Vol- II, 663.] 

{lb)^Jidorlgnge — Lease by mortgagee, to 
mortgagor—Death of some of the mortgagees — 


Succession Certificate Act (VII of 1889) 
—continued. 

Suit for rent — Certificate, necessity /or.—Tbo 
defendant mortgaged with possession certain 
immoveable property to two persons C acd F; 
the proprietors of two firms which traded to¬ 
gether jointly. On the day the mortgage was 
made the mortgagees leased out the mortgaged 
property to the defendant. Subsequently C 
and F died. Tbeceupoo the plaintiffs (the 
partners of the mortgagee firms and the sods 
of the deceased partners) brought the pteeant 
suit for recovering rent which had accrued due 
after the deaths of C and F. The lower Court 
passed an order directing the plaintiffs to pro¬ 
duce a Succession Certificate, on the ground 
that their partnership was a partnership by 
contract and not a family partnership. The 
plaintiffs applied to the High Court under 
s. 622, Civ, Pro. Code. 1882. Hefdthat, as the 
rent sued for became due after the death of 0 
and F, it formed no part of their estates at the 
time of their deaths, and that, therefore, oo 
certificate was neoessarv under Act VII of 1889. 
RANCHORDAS NATHUBHAI V. BHAOUBHAr 
ParmanandAS. 18 B. 394. [R., 36 C. 936= 

13 C.W.N. 966 = 16 C.L.J. 180.J 

(16)—Decree for foreclosure, certificate under 
the Act not necessary /or.—A decree for fore¬ 
closure of a mortgage is not one for the pay* 
ment of a debt so as to fail within the provi¬ 
sions of Act VII of 1689. The direction to 
pay within the period fixed in the decree is 
given not to fix a personal liability for tbo 
debt, but to enable the defendants to save their 
right of redemption and to prevent its eitino- 
tion by foreclosure. Also the provisions of the 
Act cannot effect suits instituted before itcame 
into force. In such a case, the vested right in 
the plaintiff to a decision in the suit already 
instituted by him in accordance with the law 
as it existed when (he suit was instituted, 
would certainly be curtailed, if the Act subse¬ 
quently pas'sod were applied tort. AMMANNA 
V. GURUMURTHI, 16 M. 64=2 M.L.J. 155. 
[R., 16 A. 259.29 M. 77.] 

(17) —J/drfrrt.s Village Courts Act II of 1889), 
application of this Act to suits in Courts wider. 
—The provisions of the Succession Cetiificat® 
Act (7H of 1889) apply to suits in Villag® 
Munsifs’ Courts under, the Madras Village 
Courts Act (I of 18891. RASIBI AMMAL v. 
OLAGA PAOAYACai, 21 H. 115. 

(18) —See BOM. Act XIV OF 1869. s. 16. 16- 
B. 277. 

(19) —See APPLICATION, 20 0. 765. 

(-20;—Right of sister’s daughter and sister & 
daughter’s son to claim certifioate ^ 

—See Hindu Law—inhebitanoe, 19 O.w, 

N. 463 = 7 0 L.J. 655=36 C. 631. 

(21;—See Joint-ObeDITOBS, 13 C.W.N, 
509=9 C.L.J. 331 = 2 Ind- Cas. 954. 

(22) —See PBOBATE AND ADMINISTBATIOK 
ACT, 1869, 6. 18, 19 B. 193. 
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Succaasioa Certificate Act (VII of 1689) 
—continued. 

(23) —See Probate and administration 
ACT, V OP 1881, 8. 98, 2 L.B R. 161. 

(24) —S. 1, cl. ^—Willof a Hindu testator — 
Ritjlit of devisee to apply for certificate- No 
Hrobate or Letters of Administration obtained, 

—Toe devisee uodec tbe will of a Uindu testa¬ 
tor, reeiding io tbe Uoited Provinces, may 
apply for a succeBSioa certifioate entitliog bim 
to collect the debts due to the deceased testa¬ 
tor’s estate, notwithetauding tbe fact that be 
obtained no Probate or Letters of Administra- 
ticn. JAMNA KUAR v. DOULAT RAI, 2 A.L J. 
126. 

(26)—S. 1 (4)— Aj/plication by executor for 
siiccessioncertijicnte- H'illdispnted - Jurisdiclion 
to decide genuintness of wiU—lteviand—Duty 
of Jiulge—Executor wiielher bowul to take out 
probate. —Tbe executors uodor a certain Will 
applied to the District Court for a certificate of 
administration under s. C of Act VII of 1889 to 
enable them to oolleot the debts due to tbe 
testator. Tbegeouioenessot tbe Will was disput¬ 
ed by a lady who applied fora certificate on tbe 
ground that sbe was tbe heir of tbe deceased. 
Tbe District Judge rejected the applications on 
tbe ground ihac the validity oi tbe Will could 
not be settled in a summary proceeding. Held, 
remanding the matter for re-bearing, that the 
Judge had jurisdiction to deoide upon the 
gosuineness of tbe Will. At tbe re-bearing, 
tbe heir of tbe deceased withdrew her applica¬ 
tion and tbe Judge held that, as the certificate 
wasolaiiDod by the executors as such, probate of 
tbe Will should be taken out and be therefore 
refused the application. HcUl, on appeal, that 
tbe duty of the Judge io carrying out tbe 
.remand order of the High Court was oonfioed 
exciueively to determining whether tbe appli- 
'Cant or tbe heir was entitled to tbe certificate, 
and that be could not refuse tbe certificate 
simply because the applicants might have 
asked for probate, as tbe case did uot fall 
under e. 1, ol. 1 (4) of tbe Buocersion Certifi¬ 
cate Act. KALIDA8 FaKIROHAND V. BAIHA- 
MALI, 16 B. 712. [/•’., 18 B. 608; It., 19 B. dil, 
22 M. 9.] 

(26) —Ss. 1 (4), 6(rfj and!{1)—Will—Applica- 
lion for certificate under — Bindu tKii/.? Act |XXI 
of 1670)—6ucc<!.ssio».—W here a will, in respect 
of which a certificate is applied lor under tbe 
Suocession Cortifloate Act tVlI of 1889), is 
proved to be genuine after aoonteat between tbe 
parties and there is no suggestion that the Will 
is one to which the Hindu Wills Act applies, 
tbe Court most grant the certificate to tbe 
applicant under s. 1 (4) of Act Vlf of 1839. 
DAVE LILADHAR KASHIBAU V. BaI PAR- 
VATI, 18 B. 608. 

(27) Sa. 1, cl (14)» 7. cl. (8) - Grant of the 
certificate where oral Will aet up—Practice- 
Procedure to be ado2}ted when Will upaet— 
Bindu Law—Circutnatancea eatahliehing VfUl, 

—Whan, in answer to an application nnder tbe 
Snooiision Ceitifloata Act (Vll of 1689) a Will 


Succession Certificate Act (VII of 1389) 
— conftni*e<f. 

is set up as having been mado by the person 
with respect to whose estate tbe application is 
made, the Court trying that application h^s 
jurisdiction to try tbe question whether or not 
there was a Will, though ordinarily quesiicns 
reearding a Will should not be decided on a 
summary application for aoertificate. Aoenrd- 
ing to tbe Hindu law, it is not necessary that 
a Will should be executed by tbo testator. 
When tbe evideoce showed. (11 that a deceased 
peroon had dictated bis wishes with regard to 
his property when he was possest^cd of a dis¬ 
posing mind, (2) that tbe draft bad been ex¬ 
plained to bim. and (3) that he gave tbe draft 
to a third person, telling him that he bad been 
appeiated a trustee under it, and asking bim to 
take it to have it copied out fair foe bis signa* 
ture, and that the deceased died a few days 
after. U) without having executed iho Will, 
and (5j there was nothing to show that be 
changed bis mind before bis death, held, that 
tbe deceased could not be said to have died in¬ 
testate, JANKIv. KALLU MAL, 6 A.L.J. 171 
»31 A. 236=^2 Ind. Cas 213. 

(281—S-i. 2, 4—Certificate not In be given for 
collection ot part only ot a debt—Debt in part 
irrecoverable—Ma homedan La w—Dc iver-debt. 
— The plain meaning of tbe pbraso “ his debt’* 
in s. 4 of tbo Act is ibc whole of the debt due 
by the debtor to tbo deceased, and not a por¬ 
tion of that debt. Such a meaning of the term 
(1) is against tbe canons of interpretation, for 
tbe natural meaning of ibo term “ debt" is not 
a share of somo one in that debt; (2| is opposed 
to the scheme of tbe Act, which has been 
enacted to afford protection to debtors, and has 
nothing to do with tbe convcnieoce of the 
applicant or bis right to or share in tbe debt; 
(3> will cause tbe splitting of an indivisible 
liability ; and (4) will lead to tbo harassing of 
a debtor more than once on ono cause of action 
and to multiplication of suits thereon. Hence, 
no succession certificate can he gr.inted for tbe 
collection of a p.irt only of a debt. Muhammad 
Ali Khan v. Pullan Bibi (10 A. 129, fol.)t 
tbe remarks therein favouring the grant of a 
certificate for a portion of debt being held to be 
obiter dicta- Tbo observation to tbe I'ke effect 
ot Chamier, J.. io Akbnr Khan v. Bilkisara 
Begam (A W.N. 1901. 125, not F.) Tbe dower 
of a Mahomedan wife, whether prompt or 
deferred, is a debt within the meaning of s. 2 
of the Succession Certificate Act. Proceedings 
under tbe Act are in no way intended to deter¬ 
mine the share of tbo applicant in tbo debt, or 
to adjodicate upon the relative rights of tbe 
applieant and others therein- GHOKUR KhaN 
V. Kalandari BBOAU, 8 A.L.J. 79 = 9 Ind. 
Cat. 127. 

(29) — Sa. 3 (2), 8 and 9—Grant of certificate 
—Order to file aeeurity—Practice. —Where a 
Judge, acting noder s. 9 ot tbe Succession 
Certificate Act, requires security to be furnished 
by a pertOD, to whom a certificate of saocession 
it gnnted, the Amount of the security should 
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SucceeeioD Certificate Act (VII of 1889) 

— ccntinued. 

be .‘^pcci£ed in tbc order and a time ebould be 
prcMiribed within v^biob the security must be 
fufiiislied. Semt/le —that s. 8 of the Act cannot 
be applied to the case of a Ozed deposit in a 
bank, such a deposit not being a “ security” 
wiibin tbe meaning of s. 3 (2). GULRAJI 
Kl'nwarv. Jaodeo Prasad, a W.N. 1906, 
9i-23 A, 477. 

4 

()0)— Ss. 3 and \9-~A(teni to the Oovernor at 
Vi:i'tgapatam~ General Clauses Act, 1868, s. 2 
<12)— Appeal from his order as from an order of 
District Court—Madras Act XXIV of 1839.— 
Under s. 3 of Act XXIV of 1839 and Rule X, 
cl. 4, of tbe Rules framed pursuant to that 
Act, the Agent to tbe Governor at Vizagapa- 
tam is tbo Judge of tbe Principal Civil Court 
of Original Jurisdiction in the Agency of Viza- 
gapatam. In 6,2(12) of the General Clauses 
Act, 1869, which was in force when the Succes¬ 
sion Certificate Act was passed, ” District Judge” 
is defined as the Judge of tbe Principal Civil 
Court of Original Jurisdiction. The Succession 
Certificate Act, in s. 3, defines the District 
Court as a Court presided over by a District 
Judge. Tbo Agent's Court is. therefore, a 
District Court, and an appeal lies, therefore, 
under s. 19, Succession Certificate Act, from 
his order as from an order of District Court. 
OURUVAFAJU V. GOI’INATRA TRirATHI, 18 

M L.J. 252=3 M.L.T. 264 = 31 M. 362. (18 M. 
227, D.) 

(31) — S. 4—Debt due to undivided Bindu 
family—Necessity for production of certificate of 
heirship- —The production of a succession certi¬ 
ficate is not necessary in tbe case of a debt due 
to an undivided Hindu family and claimed by 
a person entitled to it by right of survivorship 
and not by way of inheritance. RAO ll.AHA- 
DUB MUKUND BALKRISHNA BUTI v. PDRNIA 
AND OTHERS. 9 C.P.L.R, 65. (l6 B. 349,19 
B. 333, F.) 

(32) — 8. 4— Execution of bond in name of 
Hindu father— Suit by son to recover monejy due 
on said bond—Necessity for succession certificate. 
—Where a Hindu sued upon a bond executed 
to bis iatber, in tbo absence of any admission 
or evidence to the contrary, the presumption 
was that tbe debt was one due to the family, 
and DO certificate of bcirship was necessary to 
enable tbe plaintiC to recover tbe debt. 
PALANlArrA V. AVATHARARIAN, 7 M.L.J. 
195. 

(33) —S. 4—yudicflfn.—Tbe principle of 
res judicata has no efiect upon the provisiens of 
8. 4 of Act VJI or 1889. It imposes a duty on 
tbe Court which the Court is bound to perform, 
no matter what the proceedings between the 
parties or any agreement between the parties 
may be. But the Court, instead of dismissing 
an application for execution, should give reason¬ 
able time to the applicants to perfect their title 
by the production of one or other of the docu¬ 
ments specified in s. 4 of the Act. Behari 
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Lal V. Majid ali, 24 A. 138 = A.W.N. 1897, 
29. 

(34) — 5 . 4—‘ ’ — Suit on a mortgage — 

Decree against (he vwfgaged property - Decree 
against ^jcrsoji.— No successiOD certificate need 
be taken when tbe suit is one by a mortgages 
to recover tbe mortgage-money by sale of tbe 
mortgaged property, the decree in such a suit 
not being a‘debt’ within tbe meaniog cf s. 4 
of the Act; but a certificate is necessary as a 
condition precedent to the passing of a decree, 
if tbe suit is one to enforce tbe personal obliga¬ 
tion of the mortgagor. PALANiyANDI PlL- 
LAY V. Veerammal, 29 M. 77. C6-a. 259, 

F.) [It., 12 C.W.N. 145 = 7 C.L J. 668.) 

(35) —S. 4— Dc/erred doiver, suit by OM of 
several heirs for a 2 >ortion of her shave—Certifi¬ 
cate for the portion if may he granted —Heirs' 
claims if joint or several—Severance of debt, 
Where one of several heirs of a deceased Mabo- 
medan lady pued her husband for a portion of 
tbe share of tbe deferred dower due by tbe 
defendant to the deceased, relinguiBhing tbe 
balance. Held that an application by tbe 
plaintiff for succession certificate in respect of 
tbo amount claimed by her in the suit was 
properly granted. 8. 4 of the Succession 
Certificate Act does not require that the certi* 
ficatc should cover tbe whole of tho debt, if tbe 
heirs do not seek to realise the whole. (S3 A. 

327, Diss.) In respect of deferred dower, Mcb 
of tbo heirs of tbe deceased has a distinct right 
euforceable by himself, though all may jointly 
sue, and it is open to each to relinquish a por¬ 
tion of the claim. The Defendant husband 
being moreover oneof the heirs, tbe debt, assuiii' 
ing it to be joint, is severed, and a oertificete 
cannot in consequence be granted for the whole 
debt. MOHAMED ABDUIi HUSAIN v. SABIFAN, 
16 C.WN. 231 = 15 CL J. 384=12 lod. Cal. 
593. 

(36) —S. 4 —lieversionarp heirs, if may app^f 
for succession certificate em Bindu widM s 
death—Debts accrued due during icidow s n/*' 
time—Government p)romiss(rry notes of wh\ca 
certificate had been tahen out by the 
Certificate, if necessary—Money au'arded unaer 
Land Acqui.sifon Act—Amcars of rent for 
agricultural land - IVhethcr "debts. 1^ 
right of the reversionaiy heirs ofa deceasw 
Hindu to take out succtssion certifi'-ate 
respect of debts due to the estate of tbe r 

ia not affected by tbe interposition of 'bf 
of the widow, and tbe Court camot . 

application for succession ceioficate by . 
heirs merely on the ground of 
having died long ago. A stm of rop ^ 
awarded in a case under the Land . 

Act after tbe death of the owner and kept 
deposit under s. 32 of the Act, arrears o 
for non-agricultural lands belonging 
estate, and a Government promiesory 
standing in the name of the widow ^ 
certificate holder of her husband’s esta 9 , _ 

all debts for which it was necessary 
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reversionary heirs to take out succession 
certificate, abinas Chandba Paul v. Pro- 
BODH Chandra Paul, 15 C.W.M.1018. (13 

C.W.N. 966 = 36 0. 936, D.) 

(37) — S‘ 4— Debt, meaning of—Debt falling 
due dfter the death of the creditor—JTtgh Court 
interfering in revision in public interest .—A debt 
that falls due after the death of the creditor 
comes tvitbiu the terms of s. 4, sub-s. 11), 
cl.(a) of Act VII of 1869. In the case of a debt 
existing in the life of the creditor, nbich did 
not become payable in the circumstances until 
after bis death, bis heirs cannot obtain a deciee 
without the production of a certificate under 
the Buccession Certificate Act (VII of 1889). (2 
C.W.N. 591. overrufed). A debt is a sum of 
money, which is now payable or will become 
payable in future by reason of a present obli¬ 
gation BaNCHARAM MA.7UMDAR V. ADYA 
Nath Bhattachab.ia. 13C.W.N, 966, F.B.= 
10 C L.J. 180=36 C. 936-^3 Ind. Gas. 492. 

(38) —S. 4— Applicotton by heir of mortgagee 
for supplementary decree —Succession Certificate, 
if necessary—" Debt ”—Transfer of Property 
Act {IV of 1882). s. 90.—Where after a prelimi¬ 
nary decree bad been made in a mortgage suit, 
the mortgagee died, and bis sous got themselves 
substituted ou the record, and an order ab¬ 
solute was made in their favour, but the pro¬ 
ceeds of the sale of the mortgaged property 
proving ioeufficieot, they applied for a personal 
decree for the balance under s. 90. Transfer of 
Property Act. Held (on a review of the 
authorities), that, until tbo applicants obtained 
certifioato under the Succession Certificate Act, 
no such decree could be made in tbeir favour. 
8 AHADAV 8UKUL v SHIKH BAKHAWAT 
HOS»BlN, 12 C.W.N. 143=7 C L.J. 668. 

(39) —S. 4—Succession Certificate—Execu¬ 
tion of decree—Jut isdiclion o( ezecufion Court 
to question validity of decree.—Where the 
Court refused execution of a decree, ou the 
ground that it should not have been passed, 
since plaintiff bad not obtained Succession 
Certificate before passing of the decree. Held, 
that, as the Court executing a decree is not 
competent to question the validity of a decree 
passed by a Court of competent jurisdiction, 
the execution Court had acted with material 
irregularity in refusing execution of the decree. 
TlKA BAI V. GODHA RAM, 149 P.L.R. 1909. 

(40) —S. 4—Joinf decree-holders, right to exe¬ 
cute a decree passed in favour of— Execution 
of decree by a survivor of two ;oin( decree- 
holders—aeir of a decree-ht)lder, right of, to 
execute a decree. — Two deoree-bolders were 
awarded certain sum under a decree jointly and 
certain other sum severally. One of the decree 
holders died and the other claimed to execute 
Ihe whole decree because she was the survivor 
of the joint deoree-holdere and because she was 
the heir of the other decree-holder, and that 
•he could do so without producing anccession 
oertifloate. Beld, that, so far as the sums 
awarded jointly were ooncerned, the earviving 
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decree-holder could execute the decree, but she 
could cot be allowed to execute it with respect 
to the sums swarded severally without the pro¬ 
duction of a Succession Ceriificate. Rai JA- 
GATP.AL Singh v. thakurain Bilas Kun- 
WAR, 10 O.C. 378 (28 0. 839. 16 A. 259. 

R) 

(41)—iS- i—Suit for account—Suit by heir 
against agent of the deceased — Necessity for 
certificate under — "Debt" defined.—k lady 
died leaving the plaintifi end defendant No. 2 
as heirs. Defendant No. 1 was her agent. The 
plaintifi brought the present suit against de¬ 
fendant No, 1 for an account of his dealings 
with the deceased lady’s property. Defendant 
No. 1 con*ended that the plaintifi, who took 
out a certificate under the Succession Certifi¬ 
cate Act, was uot authorized, under that certi¬ 
ficate, to claim any debt due from bim. Under 
the circumstances,iufd, an action clniming an 
account is notan action for recovery of a debt. 
An heir is entitled to biing an action of account 
as distioguisbed from an action of debt witliout 
taking out Letters of Administration. There¬ 
fore, a Succession Certificate was unnecessary 
for the maintenance of plaintifl's action and 
the plaintifl's suit was rightly instituted. 
I'd Muiihcrfi-i\ Tho word “ debt " means 
all money v/bich the deceased was entitled to 
receive as certain liability oo bonds and otber 
contracts. BlSSESWAR ROY v. DL'RGADAS 
MEHARA, 32 C, 418 (22 M. 139, ; 22 

M 144, Note, R ) [D., 12 C. W.N. 145 = 7 C. 

L J. 658.] 

(42) S. i—Necessity of certificate by n member 
of joint Hindu family .— A certificate under a. 4, 
Act VII o( 1030, is not necessary in the case of 
the plaintifi suing in respect of debts to which 
be bad become entitled, as a member of a joint 
Hindu family, by right of survivorship. When 
a certificate of succession is not produced with 
the plaint, proere-Jingri may be stayed and the 
plaintiff directed to take measures to procure 
it. Naya Rama v. Shib Das, 84 P.L.R. 
1901 = 20 P. R. 1901. (13 P. R 1883, F.\ 102 
P. R. 1889, Expl.) 

(43&44)—S. t—Separate Hindu family— 
Certificate necessary — Rrvision- Irregularity. 
—It is a serious irregularity not to require the 
pUiDtifi to produce the certificate required by 
B. 4 of the Succession Certificate Act in the case 
of a Sf'parato Hindu family. GBISU v. RAM 
BALLAHB, 18 Ind. Cat. 363. 

(45) — 8. 4, applicability of —Sutf for sale on 
mortgage. —8. 4 of the Succession Certificate 
Act applies to suits for sale under s. 68 of the ’ 
Transfer of Property Act. RAM 8ABDP v. 
KALLA. 14 Ind. Cat. 870. (IG A. 259, F.) 

(46) — 8. 4— Suit on mortgage— No personal 
decree.—No certificate under s. 4 of the Suooes- 
sion Certificate Act is necessary before a decree 
can be passed directiug the sale of mortgtge 
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properties in a suit by the heirs of a mortgagee 
for the recovery of the debt by the sale of the 
property mortgaged, where do personal decree 
js asked for against the defendant. Kamhali 
Naidu V. Banker AMMAL, 12 M.L.T. 202* 
16 lod. Cas. 224. (29 M. 77, 32 C. 418, 28 B. 
630, F.) 

(47) —S. 4— Equity o/ redemption not a secu¬ 
rity—Letters of Administration not to be granted 
when proper remedy of petitioner is to file 
regular sutt to recover property. —The respon¬ 
dents applied for Letters of Administration to 
the estate of a deceased person claiming to 
administer the estate as his daughters- The 
appellants denied the legitimacy of the respon¬ 
dents and claimed to be in possession for 30 
years as the deceased’s nieoes. The property 
was alleged to be under a mortgage to another 
person. Held, (1) that the equity of redemption 
was not a security or debt within the meaning 
of e. 4 of the Succession Ceriidoate Act and the 
respondent could file a suit for redemption 
without such a certificate or Letters of 
Administration (4 L.B.R. 287. 14 Bur L. R. 
260, D.) ; (2), that the application for Letters 
of Administration was an attempt to obtain 
adjudication as to the status of the respoi.dents 
and to obtain possession without filing a 
regular suit, and should be rejected ; (31 that 
the proper remedy of the respondent was to 
bring a regular suit against tbe parties in pos¬ 
session of the property. Ma THEIN MAY v. Ma 
THANMya, S Ind. Cas. 425. 

(48) —5. 4- C’iu. Pro. Code {Act V of 1908), 
s. 113, O. XLVI, r. I—‘Hindu Law — Mitnk- 
sluira faiiiihi^Bond in name of deceased father 
—IiiiputiblcB,aj—iyhethcr succession certiji- 
cale yu-ccssary to be taken out by son—"Effects 
of deceased ”—Succession by survivorship. —A 
Succession certificate is confined to the case in 
which the claim is to tbe effects of the de¬ 
ceased, and not to family property when the 
claim 16 by right of survivorship. (19 B, 338, 
23 C. 912, 1 C.W.N. 32. il I. a. 149, 7 A. 
1, 6 I. A. 149, 4 C. 190, F.) Sucoessioo to 
impartiable estates has always been determined 
by the rule of survivorship. Therefore, a 
eucoessoc to an impartible Raj does not succeed 
as an heir to the effects of tbe deceased holder 
of the Raj, but he succeeds by right of survi¬ 
vorship. And consequently, when a bond 
stands in tbe name of tbe last holder of an 
impartible Raj. bis successor is not bound to 
produce a succession certificate before he can 
obtain a decree on the bond. GUR Pershad 
SINOH V. Dhori Rai, 7 ind. Cas. 606. 

(49) — S. ^ — Receiver appointed to take posses- 
sinn whether “ verson claiming to be entitled to 
the effects of the ileceascd ”—Whether receiver 
bound to take out succession certificate.—A. 
receiver by his appointment does not become tbe 
representative of the parties, hut is an officer 
and representative of the Court. (34 C. 305, 5 
C. L.J. 270, R.) Therefore, where, in a suit for 
partition amongst the sons of a deceased person, 
one of tbe sons is appointed receiver and he 
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seeks to take possession of tbe Governmeot 
promissory notes and the cash in deposit in a 
baok belonging to tbe estate of tbe deceased, 
ho cannot be said to “claim to be entitled to 
the effects of tbe deceased person ” within tbe 
meaning of s. 4 of tbe Succession Certificate 
Act. and is competent to take possession of the 
securities and monies in the hands of the bank 
without a certificate under the said section. 

Harihar mukherjbe V. Harendra Nath 
Mukher-tee, 6 Ind. Cas. 416 = 12 CLJ. 252 
= 37 C. 7S4. 

(50) — S. 4— Certficaie—Personal decree — 
Sale on niortgnge.-^S, 4 of tbe Buccessioo 
Certificate Act, 1899, limits the necessity 
of s certificate under the Act to those suits 
where tbe Court is called upon to pass a person¬ 
al decree against the debtor of a deceased per¬ 
son for tbe payment of bis debt ; the section 
does not apply to a suit for a saleoo a mort¬ 
gage. Nanohand v. Yenawa.6 Bom. L.R. 
582 = 28 B. 630. 

(51) —S. 4—S»i^ by heir for refund of pur¬ 
chase money—Necessity for 2 >roduction of sutces- 
sion ccrt ficate.—'^he heir of a vendee sued for 
the refund of the price alleged to have been 
paid for goods sold but not delivered. Beld, 
that as tbe suit was for recovery of a debs 
within the meaning of s. 4, of the Succession 
Certificate Act, tbe plaintiff was bound to pro¬ 
duce a succession certificate. FENTA RedDI 
V. ANKI REDDI, 2M.L J. 34. 

(62)— S. ^—Usufructuary mortgage—Sxtii on 
mortgage by adopted sou of mortgagee — Succes¬ 
sion certificate ichcther necessary. — Plaintiff 
sued to recover tbeamount due under a usufruc¬ 
tuary mortgage executed in favour of bis adop¬ 
tive father or for possession of tbe property com¬ 
prised under tbe mortgage. He did not pro¬ 
duce a certificate of heirship. Held, that the 
plaintiff was entitled to a decree for the mor^ 
gage amount without tbe production of a certi¬ 
ficate of heirship. The decree was not for money 
due under a contract, but was in reality tbe 
assessment in money of tbe value ol the 
plaintiff's mortgage interest. In strictness, 
tbe plaintiff was entitled to a decree for 
tbe laud itself. Tbe amount could not be 
treated as a debt within tbe meaning of the 
Succession Certificate Act. ABUMUGAMPILIjAI 
V. VALURA KODNDAN, 24 M. 22. 

(53)— S. i—Suit for mortgage money, 
security becoming impaired — Objection re uwu 
of eticcession cerfi/icafe.—When tbe represen* 
tatives of a usufructuary mortgagee sue to 
recover the mortgage-money from the mort¬ 
gagor personally, by reason of the mortgage 
security being impaired by subsequent 
no succession certificate need be 
Objection re want of succession certiflcsto, 
ought not to be allowed to be taken for the 
first time in appeal. Umbsh OHANDW 
PABAMANICK V. MATHDBA MOHAN HALDAB. 
28 C. 246=5 C.W.N. 607. 
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(54) —S, 4— Certificate not to be given for a 
■MlUction of part only of a debt—Debt in part 
irrecoverable. —A certificate for collection of 
debts under Act No. VII of 1889 may not be 
given for oolleotion of pact only of a debt. 
Where euoh a certificate is applied for, the ap- 
plioantmust pay succession duty on the whole, 
•or the whole of the unpaid portion of the debt, 
irrespective of the amount which is likely to 
oome into the applicant’s hands. AKBAR 
Xhan V. Bilkisara Begam, A.W.N. 1901, 
125. (19 A. 129, F.) 

(55) — S. i—Certificate to collect debts—Suit 
for foreclosure of a mortgage-—S. 4 of Act 
VII of 1889 does not apply to a suit for 
foreclosure of a mortgage. UaNWAMT Simgh 
V. MITHAMA KOER, A.W.N. 1900. 94. (16A. 
259, a-) 

(56j— S. 4— Claim to recover arrears of 
■annuity by representative of aeceased annuitant 
—Certificate of succession necessary, —A plaintifi 
sued as an annuitant under a will to recover 
arrears of the annuity. Dating the pendency 
of the suit the plaintifi died, and his son was 
brought upon the record in his place. Held, 
that before a decree could be pronounced in 
favour of the son, it was necessary for him to 
produce a certificate of succession according to 
the provisions of Act No. VII of 1889. For this 
purpose the lower appellate Court ought to 
iiavo granted reaionable time to the plaintifi 
to produce the certificate, and not to have 
dismissed the suit. Jaoan Nath Frasad v. 
Bagbshwar Kunwab, A.W.N. 1899, 217. 
(A.W.N. 1897, 39. li ) 

(67)—S. 4— Certificate under, when necessary. 
—S. 4 of Act Vll of 1689 (Succession Certificate 
Act) foebide any Court from passing a decree 
against a debtor of a deceased person for pay¬ 
ment of bis debt, except on production, by tbe 
person olaiming, of a probate or letters of 
Administration. A decree would be “against 
the debtor.” when passed, although he con- 
eented to it. The plaiotifis sued to recover a 
•oertain amount due on a mortgage-bond execut¬ 
ed by the defendant to their deceased father. 
Bat they did not produce a certificate as 
xequired under the Succession Oertifioato Act 
4VII of 1689). The claim was compromised by 
tbe parties and they prayed that a decree might 
be passed in terms of the compromise. Held 
that the plaintifis must produce a certificate 
under s. 4 of Act Vll of 1889 before they could 
get a decree as prayed for. SANTAJI Khandb- 
JIAO V. RAVJI. 18 B. 109. [B., 13 C.W.N. 

145-7 O.L.J. 658; D., 38 B. 630.) 

(58)—B. i—Civ.Pro.Code, 1663, «. 50-Death 
e)f plaintiff—Representation—Praetiee,—Q.50 of 
the Code contains tbe only provision which 
prevents a legal representative from oontinuing 
a soit until administration is taken oat. That 
applies to the institution of a suit. Illustra¬ 
tion (a), wbioh requira probate to be taken 
«nt tefore suit filed, is an advance on tbe 
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English law. Whether the principle involved 
in that illustration should have been extended 
by analogy when it was sought to revive a suit 
under s. 365, may be doubted. Since tbe pass¬ 
ing of Act VII of 1889, however, it has be¬ 
come unnecessary to enquire as to tbe efiect 
of s. SO where it is sought to revive a suit 
under s. 365 of tbe Code, for that Act 
shows that all that can be insisted upon is 
that the representation should be complete 
before decree. D, D. TORREGROSA Vasqez 
V. PR4G.JIHUR.II. 16 B. 819. [R., 12 C.W.N. 

145 = 7 C.L J. 658 ; D., G O.P.L.R, 157.] 

(59) —S- 4— Decree obtained by one of Ixoo 

undivided brothers—Right of surviving brother 
to execute—Nature of debt. —A decree obtain¬ 
ed by one of two undivided brothers can, 
after his death, be executed by tbe survi¬ 
ving brother without a certificate of heirship 
under s. 4 of Act VII of 1839, if tbe debt is in 
its nature a family debt ; because tbe right to 
execute the decree would devolve on him by 
survivorship and not as the heir of bis deceased 
brother. But if, on the contrary, tbe debt is 
part of tbe separate property of tbe deceased, 
the applicant can only execute tbe decree as 
heir, and must, in that case, obtain a certifi¬ 
cate of heirship to enable him to proceed. 
raghavendra Madhav v, BBIMA, 16 B. 
349. [F., 19 B. .338. 9 C.P.L.R. 65, 33 C. 

912 ; B . 17 B. 6 ; L B.R, 1872-1802,651 ; />,, 
U.B.R. 1892—1896. Vol. II, 204.) 

(60) —S. A —Sale of Deshmuki hak—Suif for 
damages by deceased vendee’s heirs for wrongful 
receipt of hak by vendor — Certificate unneces¬ 
sary. —S. 4 of tbe Succession Certificate Act, 
Vll of 1889. prevents a Civil Court from pass¬ 
ing a decree only as against a debtor of a deceas¬ 
ed person for payment of his debt, except on 
production of one or other of the documents 
there mentioned. In tbe present case, the 
defendants sold on 30th March. 1873, to the 
deceased M, tbe amount due on account of the 
deshmuki hak which tbe Sarker might please 
to order to be debited. The defendants, Dot- 
withstanding tbe aforesaid sale, received tbe 
hak from tbe revenue authorities in 1886. 
some two years after the death of M. Tbe 
heirs of M brought the present suit against tbe 
defendants for recovery of damages or for 
money had and recaived by the defendants for 
their use. Tbe defendants coctended that tbe 
suit was not maintainable without obtaining a 
aucoession certificate. Held that the property 
in tbe amount of tbe hak sold to M, became 
vested in him at the time of tbe sale, i.e., in 
1873, that the defendants never became bis 
debtors at anytime, as the amount so assign¬ 
ed was not received by tbe defendants from 
the revenue authorities until after M’s death 
ID 1884; and that, therefore, no succession 
oertifloate was necessary for the plaintiffs to 
maintain their suit. Narayan BHAU Bab- 
TAKE V. TATIA OANPATBAO DESHMDKH, 18 
B.880. IDisappr., 21 M. 189; R , 18 M. 457-6 
U.L.J.61.] 
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fCl)—5. 4 —Bar to decree not to suit,4 of 
the Succession Certificate Act prohibits a Court 
from parsing a decree against a debtor of a de¬ 
ceased person for payment of bis debt to a person 
claiming to be entitled to the efiocts of the 
deceased person except on the production by the 
per-<on so claiming of—among other things— 
either letters of administration or a certificate 
granted under the Act with the debt specified 
tberein. The section does not bar the suit as 
the Courts below have imagined The Court of 
first instance should therefore allow plaintiff a 
reasonable time to obtain the necessary qualifi¬ 
cation by means of letters of administration or 
a succession certificate MaunO PO Kyi v 
Ma Nyein, U.B.R. 1892-1896. Yol. II. 638. 

p2)—-S. 4— Joint Hindu family—Family 
<iebt, suit for — Certificate, if necessary—Hindu 
Law — Evidtnee—Presumption cs to nature of 
debt, —Under the Succession Certificate Act VII 
of 1889, a plaintiff does not require a certificate 
where his claim is for family property by right 
of survivorship. Where the plaintiff’s family is 
admitted or proved to be a joint Hindu family, 
but there is no direct evidence as to the nature 
of the debt claimed by him, the presumption is 
that it is .a family debt. Jagmohandar 
KILA13HAI V. ALLU MARIA DUSKAL, 19 B 
338. CE.. 17 A. 578, 15 = C.W.N. 49»7 Ind. 
Cas. 806 = 38 C. 182; I? . U.B.R. 1892-1896, 
Vol II, 204, 21 B. 53. 9 C.P.L R. 65, 4 L.B.R. 

VU • J 

(63) —S. 4—SMcccssion—Prouisionof decree. — 

A Court cannot pass a decree, provisional or 
otherwise, against a debtor of a deceased per¬ 
son for payment of the debt to any person who 
does not hold probate or letters of administra¬ 
tion or a certificate of succession. Ma SBIN 
Nyo V. Ma Mai Tu, 2 L.B.R. 164. (P.J.L B 
334, Diss.) 

(64) —S. i—Execulion of decree—Application 
for execution by legal representative of decree- 
holder—Necessity for certificate — Limitation 

(1877), art. 179 (4).—An application for 
execution of a decree made by the legal re¬ 
presentative of a deceased decree-holder, with¬ 
out the production of the certificate under 
the Succession Certificate Act, is neverthe¬ 
less one made “in accordance with law” 
within the meaning of art. 179, ol. (4), of 
the Limitation Act. BalkishAN Shiava 
BAKAS V. WaGARSING, 20 B. 76. (19 C. 482 
20 0. 756. 16 A. 26. 8 C. 422, 6 M. 181. 12 B. 
625, 5 M.H.O. 453. R.\ 6 B. 31, D.) [/?.. 31 M. 

77 = 17 M.L.J, 566, 9 C.L.J. 443=13 C.W.N. 
633,13 Bom. L.R. 22 = 9 Ind. Cas. 349,] 

(65) — S, 4 — Execution of decree—Sale of 
debt due to deceased judgment debtor—Bights 
of purchaser—Rejnesentative of creditor — Certi- 
ficate. —A obtained a decree against B, who sub¬ 
sequently died. In execution of the decree, A 
brought to sale a debt due to B by a firm, pur¬ 
chased it himself, and thereupon applied to 
the Distriot Judge for a certificate under 


Saeceesion Certificate Act (YII of 1889) 

—continued. 

the Succession Certificate Act (VII of 1889) to 
enable him to recover the debt. The DU. 
trict Judge rejected the application holding that 
A was not a representative of the deceased. A, 
thereupon, appealed to the High Court. Held 

that, under s. 4 (a) of the Succeseion Certificate 
Act (Vir of 1989). the applicant was entitled to 
a certificate, he being the purchaser at the 
Court said of part of the effects of the deceased 
creditor B. MANCHARAM PRANJIVAN V. BAI 
MABALI, 18 B.3I5. 

(66)—S. 4— Transfer of Property Act (IV o/ 
1882), s. 88— Suit for sale by representatives of 
mortgagee —■ Certificate whether necessary.— 
Such alteration as was made in the law by s. 4 
Ac^ VH of 1889 having been only an altera¬ 
tion in procedure not affecting any vested right 
of action, as soon as the Act came into force, 
its provisions should be taken to have applied 
even to suits instituted prior to the Act. (6 A. 
262. E.) A mortgagee who brings his suit for 
sale is bringing bis suit against hie debtor, the 
mortgagor, for payment of his debt, and the 
decree which be seeks in that suit is a decree 
for payment of such debt by sale of the mort¬ 
gaged property. 8. 4 of the Act therefore applies 
to a suit for sale under s. 88 of the Transfer of 
j Property Act. which, in the result, is a suit in 
which, if the plaintiff succeeds, tbe decree 
would be one form of a decree for payment 
of a debt. Pateh ChaND v. MUHAUUAI> 
Bakhsh. 16 A. 299, P.B.=A.W.N. 1894,71. 
(i6 M. 64, D. 19C.336 Dtss.) [Diss., 26 0. 839 
= 4 C.W.N. 558; Nof P,. 28 B. 630, 29 M. 77; 
i?., 16 A. 418, 17 A. 537, 20 M. 232, 20 A.W. 

N. 95. 10 0.0. 378. 5 M.L.T. 278.J 

(67)— S. 4— by survivor foi' debt due to 
joint family— No certificate necessary— Bond 
debt due to joint Hindu family—Nature of debt 
need not appear from bond. — Where it is proved 
that a debt is advanced from the funds of a joint 
Hindu family and is due to that family, there 
is no necessity for a certificato under the Succes¬ 
sion Certificate Aot, in order to enable the 
survivor of such family to recover such debt. 
[R.,7C.LJ. 658 = 12 O.WN. 145.] Where 
such a debt is a bond-debt, it is not necessary 
that it should appear in the bond that the 
funds were those of a joint family. PATB- 
shuri partab Narain Singh v. Bhao- 
WATI Prasad, 17 A. 878 = A.W.N. 1895,182. 

(19 B. 338, F.) 

(68)—S. 4— Colleeiion of2wrtioH of particular 
debt, ivhen certificate grantable /or.—It would 
be against public policy that a cerfifioate to 
collect a portion only of a debt should be grant¬ 
ed, where tbe other portion remains uniie- 
oharged, because it would possibly tend to 
multiplication of suits in respect of one liability 
and tbe consequent harassment of debtors. 
There is nothing however to prevent the gr»Oi 
of a certificate for tbe collection of any one of 
several distinct debts, or of more than one of 
such debts ; in other words, it is not obligato^ 
on the applicant to pay for a certificate forth® 
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collection of one and all of the debts, due 
to the deceased, and where a portiou of a debt 
having been already satisfied, the certificate 
sought to be obtained is to corer only the un¬ 
satisfied portion of the debt, the applicant will 
have to pay duty, under the Act, only in respect 
of such undischarged balance. MuhamMAD 
ALIHAN V. PUTTANBIBI. 19 A 129-A.W.N. 
1896, 198. [F., A.W.N. 1901. 125 ; R., 70 P. 

R. 1904.] 


(69)—S. 4 —Contract dct, ss. 45, 263— 



deceased partner and surviving partner. —When 
a debt is owing to joint Hindu family, carrying 
on business as a partnership, after the death of 
one of the partuers, the surviving, partner may 
sue alone for the recovery of the debt without 
obtaining a certificate under the Succession 
Certificate Act, and if the heir of the dec«>ased 
partner is also joined as a co-plaintiff, a certificate 
of heirship will be necessary, unless it appears on 
the face of the document sued on, tbat the debt 
was a co-pracenacy debt. VaiDVANATHA 
AYYARv. CHINNASAWMINAIK.17 M 108. [F., ' 
10 P.R. 1906 ; R., 70 P.R. 1904, 17 A. 578. U. i 
B R. 1892—1896, Vol. II. 204. 9 C.P.L R. 65. 1 | 
L-B.R. 99. 9 C.L J. 331 = 13 C.W.N. 509 ] 

(70) — S. 4 —Orhl brnid in favour of one uiriiil>rr 
of Joint Hindu famihi—fJebf due to fainilii — 
Necessity for certificate .—Suit by sons on 
mortgage bond in favour of their father. On 
the face of the bond the debt did not appear to 
be a joint family debt. Held, tbat inasmuch 
as the debt was found to be a joint debt, a 
Succession Certifi'^ate was not necessary. 
SUHRAMANIAN CHETTf V. RAKKU SERVAI. 
20 M, 232 = 7 M.L.J. 100. (14 M. 377, h:.ri,l) 
[F., 22 M. 380; R., 4 L.B.R 99 ] 

(71) — S. 4 —dpidication for CTCCUtion —S. 4, 
cl. (6), Act Vll of 1869, does not apply to 
applicatione to execute decrees which were 
pending at the date of the passing of the Act. 
but refers to applications made after the Act 
came into force. Kama Rao v. Chbllai- 
AMUA, 14 H- 458 = 1 H.L.J. 602. 

(72) —S. 4 —bjf son for debt due to hi.'; 
fattier.—la a suit by a son on a bond executed 
ID favour of bis deceased father, the defendant 
is entitled to insist on the production of a cer¬ 
tificate under Act VII of 1889, unless it 
appears on the face of the bond that the debt 
claimed was due to the joint family consisting 
of the father and the eon. Venkataramanna 
V. VENKAYYA. 14 H. 877. [F.. 20 M. 232; B., 17 
M. 108, 19 B. 838, 17 A. 678. 9 C.P.L R. 66, 
12 O.W.N. 146 = 7 C.LJ, 058; D., 17 M. 147.] 

( 78 )„g. 4—Ciu Pro. Code (XIV o/1882),s. 622 
— Order toronyly disniveing ajtplication to sue in 
forma pauperis, open to revision by High Court. — 
Where a Court, having jurisdiction to entertain 
an application present^ to it for leave to sue in 
^orma pauperis, declines to do so by reason of 
its erroneously supposing that a succession cer- 
tlfioate, under Aot VII of 1889, was necessary 
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before it could be entertsined. the case would 
come within the principle enunciated in 11 M. 
220. F.6., as warranting the iuterfcreuce 
of the High Cojrt under s. 622 of the Code of 
Civil Procedurr. Kammathi v. Manqappa, 
16 M. 434. [ft.. 13 C.W.N. 509 = 9 C.L.J. 

331 ; D.. 22 M. 63 ] 

(74)—S 4—Suit for refund of price paid— 
Liquidated sum of money .—A suit for the refund 
of tile price paid for goods sold but not deliver¬ 
ed, is a suit for a liquidated sum of money and 
not a claim for damages. A succci^sion certifi¬ 
cate i.s therefore necossarv. Penta REDDI v. 
ANKI REDDI. 22 M. 44, Note. (18 I.A. 158, B.) 
[dppr., 32 C. 418 ; ExpL. 22 M. 139.1 

(76)— S- 4— Mortgage i« favour of managing 
member of joint Hindu, family—Suit on mort¬ 
gage by person ctaiming by right of survivorship 
—Necessiiy for succession ctriificate —Suit to 
recover the amount due under a mortgage bond 
executed in favour of the managing member 
of tbc family to which the plaintifi belonged. 
In a family partition, the mortgage bond fell 
to the share of the plaintiff Held, seeing tbat 
the family w.is admittledly undivided and tbat 
the plaintiff claimed by survivorship, the Suc¬ 
cession Certificite Act did not appl^, and no 
certificate was necessary. PAli.am RajU v. 
BAPANNA,22M, 380. (ft.. 1-2 C.W.N, 145 = 

7 C.L.J. C68.] 

(76) —S. i—MUahshara Law —SJirftfo»s)iip 
— Succession. —In the case of a family govern¬ 
ed by tbe Mitaksbara Law. the son is a joint 
owner with bis father from tbe moment of bis 
birth, and takes by survivorship. 6. 4 of tbe 
Succession Certificate Act has no application to 
a suit by the father revived, after bis death, iu 
tbe name of bis son. BIS8EN CHAND DHU- 
DHURiA Bahadur v. Chatrapat Singh, 
1 C.W.N 32. [ft , 7 C.L.J. 658=12 C.W.N. 
145.] 

177)—S. i--"Debi," nu-nnitif/o/.—The Succes¬ 
sion Certificate Act refers only to such debts as 
tbe deceased could sue upon. For tbe realisa¬ 
tion of a debt that has fallen duo since tbe 
death of tbe deceased, no certificate is neces¬ 
sary. Nemdhari Roy v. muskumat bis- 
SES8ARI KUMARI. 2 C.W.N. 591. iOvcnulcd, 
13 C.W.N. 960. F B. = 10 C.L.J. 180 ; Uiss , 30 
A. ,815 = 5 A.L.J. 593 = A.W.N. 1908, 113; D., 
12 C.W.N. 145=7 C.L.J. 658.J 

(78) —Ss. 4,78-ften. /(cf VIT .;/■ 1876—Sr/ft 
for rent by unregistered 2 »'>inictor —"Debt." 
—Where arrears of rent fell due during tbe 
life-time of a registered proprietor, a rent suit, 
for such rent, by bis son. is maintainable, 
though bis name is not r>-gi&tored. (2 C.W.N. 
493, ft ) [F., 27 C. 635.) Rent is not a debt. 
Therefore, no succession certificate is necessary, 
to recover tbe same. NaoendBA NATH BA8U v. 
8ATADAL BASINI BaSU, 26 C. 536 = 3 C.W.N. 
294. 

(79) —S. 4— Assignee of property mortgaged, 
not a debtor— Suit for .sale of mortgaged imtperty, 
not as ag-ain.-'f mm-tgagor ucrsonally—Certificate 
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lo collect debts not necessary—Suit to enforce 
ciion/e—Nature of .— The aesigoeesof a certain 
morirgagod premises are not debtors within the 
meaning of 9. 4, Act VII of 1889. (15 C. 54, 
Appl.\ 13 C. 47, D.) The heirs of a mortgagee, 
seeking relief against the mortgaged property 
alone need not take out a certificate under the 
Act. S. 4, Act VII of 1889, does not apply to a 
suit for sale on a mortgage. (13 0. 47,/).; 15 
C. 54. App’.) (/«■’., 26 C. 839 = 4 C.W.N. 558, 
23 B. 630; Appr.,‘2.2 Q. 143; H., 12 C.W.N. 

145 = 7 C.L.J. 658; Diss . 16 A. 259=14 

A.W.N. 1894, 74.] The wording of s. 2 of 
Act XXVII of 1860 is very similar to that of 
s. 4 of the Succession Certificate Act, so far as 
the matter referred to in this case is concerned. 
{Appr., 22 C. 143]. A suit to enforce a charge 
against immoveable properly is one to recover 
an interest in the immoveable property. 
Kanchan MODI V. Bri.jnath Singh, 19 C. 
336. 

(80)—iS. ^—Executionof decrees.— 4 of Act 
VII of 1889 merely provides that the Court shall 
not proceed upon an application of a person 
claiming to be entitled to execute a decree, ex¬ 
cept on the production of a certificate or other 
authority of tho like nature. But it does not 
follow from that section that an application 
might not be made without the production of 
the certificate, tbe certificate being .supplied 
during the pendency of tbe proceedings. BrojO 
Nath Surma v. Iswab Chandra Dutt, 
i9C. 482. (13 C. 47, F.) {F., 16 A. 26 = 

A.W.N. 1893, 197, 20 B. 76; fl.. 18 A. 34 = 15 
A.W.N. 148, 13 C.W.N. 633 = 9 C.L.J. 443.] 

(Q\)—S, ^—Decree made infavour of a de¬ 
ceased mohunt—Right of successor and repre¬ 
sentative to apply for execution of decree made 
in favour of the deceased for costs incurred on 
behalf o/fAe mutb.—Tbe successor and repre¬ 
sentative of a deceased mohunt need not take 
out probate, certificate, or letters of adminis¬ 
tration to enable him to apply for execution 
of a decree made in favour of a deceased 
mohunt for costs incurred in proceedings carried 
on by him on behalf of tbe ninth. JOOBNDRA- 
NA'^H BHARATIv. ram CHUNDBR BHARATI, 

20 C. lOS. 

(82) -8. 4—See PUN.JAB ACT XVIII OP 
1884, s. 70 (5), 70 P.R. 1904. 

(83) —S. 4—See APPEAL TO PRIVY Coun¬ 
cil-Cases WHERE APPEALS LIE OR NOT, 
20 A. 118 = A.W.N. 1897, 220. 

(84) —8. 4—See BUDDHIST LAW—INHERI¬ 
TANCE. L.B.R. 1893—1900. 334. 

(85) -S. 4— See CiV. PRO. CODE, 1908. 

48, 27 P.R. 1894. 

(86) —8. 4—See CiV. PRO. CODE, 1909, 0. 
21, s. 16, 37 P.R. 1893. 

(87) —8. 4—See EXECUTION OP DECREE 
— APPLICATION FOB EXECUTION AND 
POWERS OP COURT, 84 P.R. 1893. 
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(88) —8.4-See Limitation act, 1908,8.22, 
21 B. 580. 

(89) — 8. 4—See MahomedAN LAW— 
Dower, 88 P. R. I89i. 

(90) —8. 4—Suit for recovery of dower by 
heirs of deceased wife against husband—Whe¬ 
ther plaintiff entitled to decree without oertid- 
cate required by Act— See MAHOMEDAN 
Law— dower. A.W.N. 1908. 113=30 A. 
315 = 5 A.L.J. 598. 

(91) —S. 4—See MAINTENANCE, 13 Tnd, 
Cas. 148. 

(92) —s. 4—See PARTIES TO SUIT- 
GENERAL. 18 C. 86. 

(93) —8. 4—Parties not having certificate, 
etc., uoder—Receiver in suit between them— 
Effect—Sec RECEIVER. 3 8.L.R. 118=4 Ind. 
Car. 605. 

(94) — S. 4—Certificate not granted to mort¬ 
gagee’s representative—Court cannot pass any 
decree under s. 90, Transfer of Property Act, 
in favour of mortgagee’s representative, in suit 
to enforce mortgage—Subsequent grant of 
certificate not sufficient— See TRANSFER OP 
PROPERTY Act, 1882, s. 90. 35 0. 767. 

(95) —B. 4—See No. 28, ^iipra. 

(96) —S. 4, sub-s. 1. cl. (a)—Necessity for re¬ 
presentation being complete before decree —Tbe 
words “no Court shall pass a decree without 
the production of a succession certificate in 
cl. (oj sub -8. (1) of s. 4 of the Act do not mean 
any more than that tbe representation shall be 
complete before decree and do not render tbe 
obtaining of a certificate a step necessary to 
enable a plaintiff suing in a representative 
capacity to in.stitute a suit. YADO v ANAND" 
R.40. 6 C.P.L.R. 167. (16 B. 519. B.) 

(97) —S. 4 {b)—Application for execution of 
decree—Certificate.—The words of ol. (6)_w 
s. 4 of Act VJl of 1889 prohibit an exeootioo 
Court from proceeding to execute tbe decree 
unless, in cases where a succession certificate 
under the Act is required, snob a oartifioate 
has been produced. This means that onIJ 
upon the production ol such certificate, »8» 
competent to the Court to direct that exeon- 
tion should issue and proceed on tbe decree. l 
is not, however, necessary that the certificaM 
should be produced along with tbe *PP^*^®**^ 
for execution ; it is sufl&cient if it be 

and tendered in Court at any time before t 
Court proceeds to pass any order for the ! 
tion of the decree. KALIAN SINGH V. R 
CharaN, 18 A. 34 = A.W.N. 1898, 148. (19 0. 
482. A.W.N. 1893, 197, R.) 

(98) -S 4 a)—Debt does not include 
Court's jurisdiction to inquire tokether « 
due.—The word “debt” in s. 4 (1) incudes W 
debt except rent. A Court granting the su^ 
sion certificate is not competent to inq 
whether a debt alleged by the petitioner w 
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due to the estate of the deceased, before granting 
Che oertifioate. ANDALAMMAL V- V&NKATA- 
CHABLU, 17 M.L.J. 257. (28 B. 119. R.) 

(99)-—S.4,(l)(a)--5m//o/' account of partiicrshijf 
Suit by son of Muluifumadan 
by a Muhammadan for an aocouni of the capital 
and profits of a partnership and for payment of 
the share of his father, the deceased partner of 
the firm. The plaintifi had not obtained letters 
of administration or a Succession Certificate. 
Meld, that the claim was not a debt within the 
meaning of e. 4 of the Succession Certificate 
Act, as there was, at the time of the death of 
the plaintiS’s father, no present obligation to 
pay a liquidated sum of money to him. A 
Succession Certificate was therefore not uecea- 
Eary. SABJU SAHIU v. NOOBDIN SAHIB, 22 
M. 139. [h,, 32 C. 418, 7 C.L J. 658 = 12 
O.W.N. U5, 13 C.W.N. 966 = 10 C.L.J. 180, 
F.B. = 36 C.936. P.B.J 

(lOOj—S. 4, subs. 1, cl. (b), sai^ic <»/.•— 
S. 4. sub'S. L. cl. (b) of Act VII of 1889 , is 
not ooofined to the execution of decrees pass¬ 
ed subsequently to the time when the Act 
came into operation. Where the legal repre¬ 
sentative ol a decroe-boldor applies for the 
execution of the decree alter Act VII of 1889, 
came into operation, the decree having been 
passed prior to the passing of the Act. a certi¬ 
ficate under s. 4 of the /ot must be produced 
by him. CUINNIUAIU Umaji v. Hanmana 
18 B. 265. 

(101) —S. 4, 8ub-s. 1, cl. (b), Succession 
Certificate Act. 1889, consfruefton of—Original 
mortgagee applying for execution, death of— 
Subsequent proceedings by his heirs—Necessity 
of Succession Certtjizate.—^. 4. sub-s. 1, cl. (f») 
is inapplicable to a case where Che Court has 
commenood proceedings on the application of 
Che mortgagee.decroe bolder bimnelf, but is ap* 
plioable, if, during the pendency of the execu¬ 
tion-proceedings, the dosree bolderdies and bis 
legal representatives are brought on the record. 
<22 0. 148, /f.) Whore a mortgagee decree- 
holder diesafter applying for execution,bis legal ^ 

representatives applying for leave to continue 
the exooution-proceediogs, may do s^, without 
producinga ooctifioate. Mahomhio Yosuf v. 
ABDUB RAHIbl 8BPAUI, 26 C. 639=4 CWN. 
568. (16 0. 64. 19 0. 336. 22 C. 143. 16 A. 

269.0.) [f’..2SB. 630 = 6 Bom. L.R. 682; 
R., 29 M. 77. 6 M-L.T. 278, 12 C.W.N. 146 
= 7 C L.J. 658 ; Dies., 10 0.0. 378, B.] 

(102) —S. 4 (1). (b)—A 2 yplicntion for execu. 
lion presented withoul certificate .—8 4, sub-s. 1 
ol. (6) of Act VII of 1869, provides that the 
Court shall not proceed to execution except 
upon the production of one or other of the oer- 
tifleatoe set forth in that seotion. But the 
application for exeaution need not, at its pre¬ 
sentation, be aooompaoied bysuob a oertifioate, 
and, therefore, such an application, though 
presented unaooompanied by the oertiflo te, 
will constitute a good application “ in accord¬ 
ance with law ” lor the purposes of art. 179 


of the Limitation Act. 1877. MANGAL Khan 
v.Salim-ullah Khan. 6 a. 26 = A.W.N. 1893 

09 C. 482, F.) [F.. 20 B. 76.18 A. 34, 13 
C.W.N. 533 —9 C.L.J. 443 ; i?., 31 M. 77 = 17 
M.L.J. 566.1 


(103) S- 4 sub-s. 1, cl. lb) — I'roccedings in 
execution of decree taken before jia.‘<sing of Suc¬ 
cession Certificate Act (VII of \m^)—Aiq,lHaln- 
lityof s. sub-s. 1,W. {b) of Actio such j>rn- 
cccdings.-Cl. (fc) of sub-s. 1 of s. I of the Suc¬ 
cession Certificate Act (VII of 1889) does not 
apply to applications or proceedings in execu¬ 
tion of a decree pending at the time at which 
the .Vet came into force. The application there¬ 
in mentioned must mean one made after the 
Act came into force, and the proceeding of the 
Court in execution most be an initial one un¬ 
der that application, and not one in continu¬ 
ation of proceedings taken on applications 
made before the Act came into force. Balu- 
BHAI DaYABHAI V. NASAR bin ABDUL HABIB 
FAZLY, 15 B. 79. [F.. 14 M. 458; It., 15 B. 
265.] 


(1041—S. 4, sub-s. 2. — Suit In/ znvshulnr 
on bond c.rccHlc<l in his father, the late 
zaniindnr for arrears of mil — No suh fo, 
rtnt.— k suit by a zemindar on a bond exe¬ 
cuted to his father, the Ute zamindar, for 
arrears of rent, is not a suit for rent with¬ 
in the meaning of s. 4. eub-s. 2. of the Suc¬ 
cession Certificate Act. The debt is now duo 
upon the bond and is not rent. The character 
must bo determined by the promise contained 
in the document and not by the consideration 
recited for the promise. Zamindarof Kila- 
HASTI V. VBNKATAPA, 1 M.L.J. 6B0. 

(1051— S. 4. sub s. 2—Cerlifieule to collect 
debts—Debt—I'rofits of zaiuindari jtriqicrli/.— 
A suit to recover as beir to a deceased co sharer 
profits ofzamiodari property from tbelambat- 
dar is not a suit to recover a “debt" as 
that term is defined in s. 4, sub-s. f2), of Act 
VII of 1889. The plaintifi therefore in such a 
suit is not bound to provide himself with a 
Certificate of Succession. AULAD UuSAlN v 
Ta.iammal Husain, A.W N.I 600 , 96. 

(106) —S. 4 , suft.s. 2—Cfatm for unliquida¬ 
ted damages. —A Hindu died leaving some 
sheep with X, who did not return them. His 
widow applied for a Bucoession Certificate to 
enable her to sue X fur damages for wrongful 
detention. It was held that the word ’‘debt” 
in 8. 4, Bub-8. 2 of Act VII of 1889. does 
not inolude a claim of this nature, and that, 
though it was not necessary that there should 
be a loao, there should be a certain sum of 
money due by the debtor to the deceased. A 
certificate could not therefore be granted under 
the Act. SUBBANNA v. MUNEKKA. IB H. 467 
= 8 H.L J. 61. [B., 7 O.L.J. 668=12 O.W.N. 
146.] 

(107) — 8$. 4, 6—Suit by assignee of debt due 
to deceased creditor.— It a person, claiming to 
be the heir to a deoaaaed creditor, is bound to 
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produce a Succession Certificate before be can 
sue to recover the debt, no less is the assignee 
from suchbeic bound to take a certificate for 
tbe collection of the assigned debt. KaRUF- 
FASAMI V. PiCHU, 15 M. 419 = 2 M.L.J. 116. 

(lOfi)—Ss. 4, 7— Debt—No certificate for part 
of a debt.— A Mahomedan lady died leaving 
several beirs and her dower unpaid. One of tbe 
bcirs was entitled to Rs 17 000 out of tbe 
dower debt. Sbo relinquished ber claim to all 
but R«. 800, and applied for a Succession Certi¬ 
ficate for Rs. 800 only and ofiered to pay duty 
for tbe same, //did, that no certificate could 
be granted fora part of tho debt. BISUILL.A 
BEGAM V. TAWASSUL HUSAIN. 7 A.L.J. 255 
=5 Ind. Caa. 421 = 32 A. 335. (19 A. 120. F.; 

A. W.N. 1901. 125. R.) 

(109) —Ss. 4, 9—-Virtor— Applying through 
natural guardian —issue of certificate.-^A Suc- 
cersioD Certificate may be granted to a minor 
on application made by him though his natural 
guardian. Otherwise, s. 4 of tbe Succession 
Cerbilioate Act would stand in the way of tbe 
minor suing for tbe efiects of the deceased 
father, and no suoh suit could be filed during 
bis minority. (28 B. 344, G Bom. L.R. 281, 
25 B. 523, 3 Bom. L.R. 795, C’onsi'Terert; 5 
O.L.R 517, 20 A. 352, F.) The provisions of 
s. 9 of tbe Act can be satisfied by the guardian 
depositing tbe necessary security on behalf of the 
minor. SINGAN.AMALA KRISHNA.M.VCHABLU 
V. SiNGANAMALA Venkatamma, 15 Ind. Cas. 
40S = M.W.N. 1912, 411 = 36 M. 214. 

(110) —Ss. 4 and 16~“As$ignment of the debt 
by the holder of Succession Certificate—Right of 
tile assignee to sue for the debt--Practice--Assignee 
not allowed time to produce a fresh certificate.— 

B. A. who was tbe mortgagee of tbe property 
in suit, died leaving behind him P'.A. and others 
as bis heirs. F. A. got a Suooession Certificate 
with regard totbo mortgage in suit and assigned 
the mortgage to tbe plaintifi, together with his 
right to sue as a holder of tbe Succession Certi¬ 
ficate. Beld, that tbe piaintifi had no right to 
maintain tbe suit, as be did not bold a Succes¬ 
sion Certificate. Held, further, that be could 
not be allowed to convert tbe suit brought by 
him as an assignee of the debt into one by a 
certificate bolder by allowing him an opportu¬ 
nity to produce a Succession Certificate. ALLAH 
Dad Khan v. Sant Ram. lOA L.J. 506 = 39 
A. 74=17 Ind. Cas. 486 

( 111 ) —b’.s- 4. 17—Probnfe issued from Native 
Court — Suit in BrifisA India. —The executors 
of tbe will of a subject of a Native State cannot 
maintain a suit in a British Court on tbe strength 
of a probate issued by a Native Court, but must 
take out probate or letters of administration in 
British India under Act V of 1881, or a Certifi- 
oate under Act VIT of 16B9> jNxANASINGH v. 
AHMED KONHI, 17 M. 14. 

(112) —S. 5 —Granfinp of certificate by compe¬ 
tent Court—Right of other Courts to question the 
certificate.—'^hoto a competent Court grants 
A Certificate ol Sttcoession to a certain person, 
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under tbe Act. it is not open to a Court, before 
which such Succession Certificate is produced 
as authority to collect tbe debts entered there¬ 
in, to question the right of tbe Court which 
granted tbe certificate ; to hold otherwise would 
be to open tbe door to confusion and give oppor¬ 
tunity for fraud, DURGA Das v. GULLU, 27 
A. 87 = A.W.N. 1904, 172. [F., 17 M.L.J. 

37.J 

(113) — S. Q—Certificate to collect some only of 
the debts due to the deceased, legality of .— 
Where a person applies for a certificate under 
s. G of the SuccessionCertificate Act, in order to 
enable him to comply with the requirements 
of 8. 4 of the Acc, such person cannot be com¬ 
pelled to ask for a certificate in respect of more 
debts than he wishes to collect for the time 
being. There is nothing in the law to prevent 
the Court from entertaining an application and 
granting a certificate in respect of some only 
of the several debts due to a deceased person. 
In the mnttey of the petition o/INDARMAN, 18 
A. I5 = A.W.N. 1865. 152. 

(114) —S. 6 {d) — Cerlijicale, grant of—Guard¬ 
ian —.1/inor.—A certificate under the Succession 
Certificate Act, 18S9, can be issued to tbe 
guardian of a minor. In re MahADEV, 8 Bom. 
L.R. 281=28 B. 344. 

(115) —S. 6—See Nos. 26, 107, supra. 

(116) —Ss 6. 7—Granf of Succession Certifi¬ 

cate to miner through next friend.—A certificate 
may be granted tea minor through his next 
friend to collect debts alleged to be due to the 
minor’s adoptive father, then deceased. RAM- 
Kuar V. Sardar Singh. 20 A. 352 = A.W.N. 
1898, 64. (5 C.L.R. 517, R.) [R., 28 B. 344.) 

(117) — Ss. 6, 19— Appeal —When a Snccea* 
sion Certificate is granted to the petitioner and 
he is ordered to furnish security, no appeal lies 
agaiast so coacb of tbo order as requires secu¬ 
rity to be furnished. RamA REDDI v. PAPI 
Reddi, 19 M. 199. [F , 5 O.Ce 213.] 

— S. 7 —'' Summary enguirt//^ meaning 
of—Procedure where questions of law or fact are 
intricate—Prima facie title to determined in 
case of intricacy. —Under s. 7 of the Succession 
Certificate Act, when a Court, considering 
the pleadings of the parties are contentious and 
are such as will necessitate a prolonged enqui^ 
into intricate questions of law or fact, decides 
sunomarily as to who is jyrhna facie entitled to 
the certificate, the Court need not frame issues 
on such questions or record evidence thereon. 
The '‘summary enquiry’* oontemplated by the 
section means a short enquiry leading up to 
and resulting in a rapid decision, in contrast 
with tbe lengthy investigation required for the 
more tardy determination of a regular suit* 
The nature of the enquiry must depend on the 
circumstances of each case. ChuNNI LAL v. 
Gulab Chand, 8 Ind. Cae. 730. (25 B. 523i 3 
Bom. L.R. 795, R.) 

(119)—S. 7—Queslio7i too intricate and diffi’' 
cult for decision in sununary trial— Preo^ts 
cwjuiry 'not iwccssary— Person havifig prim^ 
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facie right—Right to grant ccrtijicntc wilhoiU 
inquiry—Whetherexists, —Where, in a proceed¬ 
ing for the gcanii oi a euocession certificate, 
the rival claimant ie the widow of the person for 
whose assets the certificate is asked for. BeUl 
that tbe widow’s in'inw. facie right was clear 
upon tbe pleadings, and that the Court was 
justified in granting the certificate to the widow, 
without an inquiry. (17 M. 477, Cons.) The 
language of a. 7 of the Succession Certificate 
Act does not support the contention that, in all 
cases, a Court dealing with an application for a 
succession certificate must bold some inquiry, 
before it can bold that it raises questions too 
intricate and difficult for decision in a sum¬ 
mary trial, and it would be going too far to 
uphold such a contention. ANGAPPA Chbt- 
TI4RV. Meenakshi ammal, 24 M.L.J. 198= 
1913M.W.N. 175=18 Ind. Cas. 733. 


(120) —S- 7— Decision of Court,—Oo an appli¬ 
cation for a succession certificate, the Court is 
bound to decide, though in a summary man¬ 
ner, the question as to the right to the certi¬ 
ficate. especially, when there is conflict between 
two patties. BasantaLaLv. ParbatIKOER 
51 C. 133 = 8 C.W.N. 51. (23C. 431. Rcl on\ 
6 C.W.N. 345, D.). 

(121) — S. 1—Summary manner—]Vhat is 
meant by —Debts and securities, ss. 4 (2) and 6— 
Meaning of "dtbt"—Is money advanced on u.vit- 
fruciwiry mortgage included in term ?—The Act 
was never intended to take tbe place of a Pro¬ 
bate and Administration Act, and a. 21 expressly 
provides that the grant of probate or letters of 
administration is to supersede a certificate under 
tbe Act. “Debt” must be taken in its ordinary 
and common acceptation. Iq Stephen’s Com¬ 
mentaries on Biackatone, Book II, Chap. V, it 
is said : ‘Ti'or in general, whenever a contract 
18 such as to give one of the parties a right to 
receive a coriain and liquidated sum of money 
from tbe other as in tbe case of a bond for the 
payment of money, or an implied promise to 
pay for goods supplied so much as they shall be 
rewonably worth—a debt is then supposed to 
exist between these parties.” The Transfer of 
Property Act is not in force but among the cases 
of mortgage of the usual kind prevalent in Upper 
Burma, which have come before the Court, I do 
not think that tbare have been any in which tbe 
mortgage-money has been sued for. Probably 
such mortgage-money is not a debt, but tbe point 
would have to be settled in a mortgage suit. If 
the applicant for the certificate proposes to sue 
for any mortgage-money, she can of course in- 
elude the amount in her statement of debts and 
pay duty on it. But tbe mortgaged property 
cannot be entered as the debt itself. Ma BE 
NaUNO V. MA BOK. D.B.R, 1892—1896 
Vol. II, 889. (8 W.B. 2. 8 C. 868, R.) [R.’ 
U.B.R. 1892-1896, Vol. II, 428.] 

089)—R. 7— Orant of joint certifieaU.— 
Under the spMial circumstances of the case tbe 
ffwat of a joint certificate to tbe contending 
pAitiea waa not interfered with, but the opinion 
waa indioated that there ought to have been a 
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definite determination between the rival claims. 
Maunq Pon V. Maung San, U. B. R. 1897— 
1901. Yol II. 563. (16 A. 195. 16A. 21. 11 

B. 179, 15 B. 684. 19 M. 497, if.) 

(123)—iS. 7 —Joint certificate .—Under certain 
circumstances, it is legal to grant a joint certi¬ 
ficate in tbe name of the rival claimants to 
collect the debts due to tbe estate of the deceas¬ 
ed under the Suooessicn Certificate Act, 1899, 
Narayanasami V. KuI’PUSAMI. 19 M. 497 = 

4 M.L.J. 112. [R.. U.B.R. 1897—1901. Vol. II. 
563.J 

(123-a)—S. 7—See Nos. 26, 27, 108, 116, 
supra. 


(124) —S. 7, cf. 1. application for certificate 
under Duty of Court to decide questions at 
issue touching right to certificate.—Cl. (3) o( s. 7 
of Act VII of 1889, enables tbe Court in cases 
of difficulty and intricacy, to grant a succession 
ceriidcate to tbe person having prima facie the 
best title thereto, but it is also expressly laid 
down by ol. (1) of the section that “ the Court 
shall proceed to decide in a summary manner 
the right to tbe certificate.” The District Judge 
was therefore wrong in having refused jurisdic¬ 
tion on the grounds given by him. Even 
though the question at issue between the appli¬ 
cant and his opposite party related to the sfolKs 
Goint or divided) of tbe family to which the 
deceased belonged, it was the duty of the 
District Judge to have proceeded to decide the 
matter io a summary manner. Dharmaya 
V. Sayana, 21 B. 53. [Dzpl., 5 C.W.N. 494.] 

(125) —S. 7. cl. 3 —Jtevocation of certificate 
by Disu ict Jiulgc—Functions of Appellate Court 

Jiulicial discretion —F.vcrcisa bif Appellate 
Court-Error of law—High Court's power of 

interference —Revision—S. Ub. Civ. Pro. 

Code.—The functions and powers of a Court of 
Appeal invested with plenary jurisdiction to 
decide a question which tbe Court of First 
Instance had to decide, is the same as those of 
the Court ol First Instance itself. Jleld, that ' 
tbe District Judge, who, in appeal, was not 
prepared to hold the will proved on the evidence 
on record, had power to exercise the discretion 
bys. 7,cl. (3), Succession Certificate Act, and 
to revoke tbe grant of the certificate, on the 
ground that the question was an intricate one. 
Even if tbe District Judge bad committed an 
error either of law or of fact in considering tbe 
question to be intricate, tbe High Court has no 
power to interfere with bis order in revision 
under s. 115, Civ. Pro. Code, 1908. V. 8. 
R^IAKRISBNA AIYAB V. Naqammal, 10 H. 
m.T, 164» 


\X4o; ieio)^Jnqu%ryt7iloli(le$ctU2>.'^yjQ 
ao applioatioQ on behalf ol a micoc. for a certifi* 
cate uodet Succession Certificate Act, tbe Court 
ooght to make some enquiry into the title set 
up by tbe applicant, prior to tbe disposal ofhia 
application. HuREi Krishna Panda v 

28 C. 431. (6 0. 303; 

7 M. 462 D.; 6 C. 

[Rel.on., 810. 133=6: C.W. 
N. 51; Appr., 26 C. 320; B., 5 O.W.N. 494.] 
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(127) —S. 7 (3)—into—Prima facie 

intention of s. 7 (3t of the Succession 
Certificate Act is not to save the Court the 
trouble of making any inquiry at all where the 
applicant is not the heir to the deceased, but it 
is to allow the priinn. faice title to the certificate 
to prevail when a question of law or fact arises 
on inquiry, too difficult to be determined in a 
summary proceeding. SiVAMMA v. SUBBAUMA, 

17 M 477. 23 C. 431 : fl.. 21 B. 53, 5 

C.W.N. 494 ] 

(128) —Ss. 7 (3)rtnrf9 {\)—Gi(inl of ccrlificale 
— To Icing sccurily csarntial — No discfelion to 
Court. —^^Wbete a certificate is issued under s. 7, 
sub-8. (3) of the Succession Certificate Act. 
the Court shall require socurity-bond with one 
or more sureties to be given as a condition pre¬ 
cedent to the granting of the certificate {Vuh 
8. 9, cl. 1) The section leaves no discretion 
to the Court in this matter. RajAM CHBTTY 
flftrt.s SUBBARAYA CHETTY V. EDALAPALLI 
AUTHIAMMAL, 11 M.L-T. 384 = M.W.N. 1912, 
538 = 14 Ind. Cas. 303. 

(129) —S. 7. cl. (4)— Ccrfiticnlc for coUcdion 
ofdcMn not qrnntnble to several of the 

—The provisions of d. (4) of s. 7, Succession 
Certificate Act. empowers the Court to select 
one out of several applicants for a certificate 
on consideration amongst others, of the extent 
of their interest in the estate. This however 
does not imply that the Judge is competent to 
issue certificates to several of the applicants 
for partial collection, by each of them, of the 
debts in question. SHITAH DEBl v. DEBl 
Prasad, 16 A. 2l= A W N 1893. 191 [i?.. 19 
M. 497. U.B.R. 1897-1901, Vol. II. 563, 70 
P.R. 1904.J 

(130) — Ss. 7, 9—Certificate of succession^ 
Power of Judge to grant certificate as to a portion 
of the debts of a deceased person.—There is noth¬ 
ing in the Succession Certificate Act. 1889. to 
preclude a Judge from granting a certificate (or 
partial collections of the debts of a deceased 
person, security being furnished by the 
applicant to a proportionate amount- In the 
matter of the petition of GHANSHAM DAS, 
A.W.N. 1893, 84. 

(131) —Ss, 7 and 19— Orders under ss. 7 and 
19——No appeal lies against an order 
under e. 7 of Aott VII of 1899 directing security 
to be given, but an appeal lies against an order 
passed under s. 19 of the Act. MayiLKOTHIL 
KUNJUNNI NAIR V. VADAKEVEETIE. KON- 
GATHIL ELAYA NAIB, 7 M.L.T. 246 = 6 lod. 
Cas. 599. (19 M. 199, 20 M. 442. R.) 

(132) —Ss. 7. 25— Nummary enquiry — E^ect 
of decision under the ^ci,—There must be an 
enquiry before a certificate is granted under 
the Succession Certificate Act, but the enquiry 
is to be a summary one, and when a Judge 
has legal evidence before him on which ho 
comes to a proper conclusion, his proceedings 
cannot be set aside because they seem not to 
have been of a very protracted nature. (28 0. 
431, 17 M. 477, 26 C. 320, 21 B 53, R.) No 
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decision under the Succession Certificate Aob 
bars in any way the rights of the parties, ot 
establishes the right of the party to the debt to 
collect which the certificate is granted. MUSSTT. 
JIGIRI BEGAM V. SYED ALl NAWAB, 5 C.W. 
N. 494. 

(133) —S. Q—Petition for succcssioncertificate,. 
contents of. —A Court has no power to grant a 
succession certificate except upon a petition 
complying with the provisions of the Act. 
Amongst other things, it must specify each 
debt and security in respect of which the cer¬ 
tificate is asked, and the certificate, when 
granted, must specify each debt and security 
covered by it. MAUNG THA MAUKG V. MAUNG 
HLAW, 8 Ind. Cas. 996. 

(134) —S. 8—Widow’s application for succes¬ 
sion certificate—Objection by reversioner— 
Suit by widow for declaration of abstract right 
—Maintainability—Sec SPECIFIC RELIEF 
ACT, 1877. 8. 42, 7 A. L. J. 311 = 5 Ind. Cas. 
593 = 32 A. 316. 

(134-a)—S. 8—Sec NO. 29, siqn-a. 

(135) —S. 9—Ca»cc(to(iou of seenrity-btyt^^ 
— Held, that a person who has given security 
and executed a bond under the provisions of 
s. 9 of the Succession Certificate Act, VII of 
1889, cannot be relieved of bis liability so long 
as the certificate of succession granted by Court 
bolds good. Kamal Din v. MussamaT' 
Hajran, SP.L.R. 1901. 

(136) —S. 9~SuUfor a share in inheritance 
against administrator — Civ Pro. Code, s> 43— 
Cause 0 / action —4dwtnts(ra(or’s refusal to pay 
interest to plaintiff, oh denial of plaintiff’s 

—In August 1893, Z a lunatic, died, leaving the 
plaintiff and the defendants as his heirs. J._A.,. 
one of the defendants, obtained a succession 
certificate under Aot VII of 1889. limited to the 
collection of the interest of certain promissory 
notes which formed the greater part of the 
estate. In September 1894, the plaintiff suedi 
J.A., for recovery of a certain sum on the all®' 
gation that the plaintiff was one of the heirs of 
Z ; that J A., had, under the succession 
cate, received a certain sum as interest, but bad- 
declined on demand made, to pay to the plain¬ 
tiff his share thereof which amounted to tbo 
sum claimed. J.A., did not deny plaintiff s 
title to a share in the Estate. He refused w 
pay on the ground that he was entitled to set 
off against the claim certain sums expended by 
him on behalf of the Estate. That suit was 
dismissed on the ground that as some other ^c- 
son had filed a suit against the parties to tnM 
suit, an element of unoertainty had been creatM 
in the right of the plaintiff. In August 1896^ 
the plaintiff instituted another suit fotrecove^ 
of his share in the entire property of Z the 
deceased lunatic; the plaintiff’s allegations 
were that he was one of the heirs of Z that in 
September 1695, ho had applied to the Cour® 
that security should be taken from J.A., undst 
s. 9, Aot VII of 1889; that the latter in the 
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Bourse of those proceedings alleged that he had 
become the owner of the plaintiS'e sharei 
thereby setting np for the first time, a title ad- 
verse to the plaintifi. J.A.« the defendant, 
pleaded that the suit was barred by a. 13, Act 
XIV of 1862. Held, that the refusal of J.A. to 
pay interest in 1891 was not, and did not in¬ 
volve. a denial of the plaintifi's title ; and it 
was only a denial of the plaintiS’s title that 
could force the plaintifi into Court with a 
claim for possession of his share by administra¬ 
tion and partition. Held, that the cause 
of action in the second suit was not com¬ 
plete when the first suit was brought: and 
that the second suit was, therefore, not 
barred by s. 13, Act XIV of 1862. The cause 
of action, which arises against an admi¬ 
nistrator who, being bound to administer the 
estate and to render accounts thereof as admi¬ 
nistered by him, fails to do so, difiers from the 
cause of action which arises against the tres¬ 
passer or a person who wrongfully withholds 
possession of property to which the plaintifi is 

entitled. Sybd Moha:^imad Zaei ali Khan 
V. Sybd Mohammad Jafar ali Khan, 2 O.C. 
17. 

(137) —iS. ^—Cerlxfieate to realise interest 
onlj/ 'Ultra vires— Security, —On an application 
by a widow for a succession certificate for the 
debts of her deceased husband, the Court order¬ 
ed that she was entitled to draw interest only 
without disturbing the principal. Held.ih^i 
the order was ultra vires and all that the 
Court could do under s. 9 of the Succession Cer¬ 
tificate Act was to take, if necessary, security 
for rendering an account of the debts and secu¬ 
rities received by her, and the certificate when 
granted should be both for the principal debt 
and the interest. Jai Dei v. BANWABI Lal, 
11 A.L.J. 248«=38 A. 249 = 19 Ind. Cas. 447. 

(138) —S. 9— Disputed question of title — 
Duty of the Court. —S. 7 of the Succession Cer¬ 
tificate Act makes it incumbent on the Court 
to pass a definite order giving the certificate to 
one applicant or another with all convenient 
speed. If the question of title is in doubt, the 
Court should decide it on prima facie grounds 
to the best of its ability, give a certificate ac¬ 
cordingly and take eeonrity. It should not 
refuse to adjudioate, because difficult questions 
arise or because the matter is in issue in a re¬ 
gular suit. RuEMAN Devi v, bain Das. 
1S7 P.B. 1907. 

(139) —S. 9—Securily^Reversionary heirs — 
CcnftnpsnfinfcrMfs.—The security taken under 
B. 9 of the Succession Certificate Act, 1889, does 
not protect the contingent interests of rever¬ 
sionary heirs, when the certificate granted in 
(he same proceeding is given to the real heir. 
Bai Parson v. Bomnath, o Bom. L. R. 
• 19 . 

tt 40 )—‘'S. 9 —Orantat 9 uecensonc«rt%fieate 4 o 
BMu xoidow in pr$fer$ne$ to next mereioner 
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—Necessity for taking security—Bight of appli¬ 
cant to extend debts-Order as to furnishing secu¬ 
rity and form thereof—Appeal—Right of respond¬ 
ent to file memorandum of objections—Nature 
of enquiry under Act—Necessity for enquiry as 
to reunion.—Where the Court granted succes¬ 
sion certificate to a Hindu widow in preference 
to the next reversioner, it was bound to require 
security from her under s. 9 of the Act. Eveu 
if the demand of security were discretionary, 
an appellate Court would not meddle with the 
exercise of such discretionary power. An ap> 
plicant for the grant of a succession certificate is 
not bound to mention all the debts in bis appli¬ 
cation. Under s. 10 of the Act be is at liberty 
to have the certificate extended to debts not 
originally mentioned. No appeal lies from an 
order directing an applicant to furnish security 
or as to the form of security. There is no pro¬ 
vision in the Aot for a respondent to file a me¬ 
morandum of objections. In the course of the 
summary proceedings under the Act, the Court 
is not bound to enquire into such intricate 
questions as re-union between the members of 
a divided family. Sundarammal v. Kul- 
LAPPA CHETTY, 5 M.L.J. 36. 

(141) -8. 9—See Nos. 29. 109, 128, 130, 
S7ipra and No- 164, infra. 

(142) —Ss. 9. \0—Appeal, —An appeal lies 
from an order of the District Court granting 
succession certificate to an applicant condition¬ 
al on his furnishing security, when the right of 
the applicant is contested by the appellant. 
The order is not merely an interlocutory order. 
ARIYA PILLAI v. THANGAMMAL, 20 M. 442. 
[F., 139 P.R. 1908 ; Com.,i6 A. I73 = A.W.N. 
1903, 225; R., 5 O.C. 213.] 

(143) — 8s. 9. 19—Order granting certificate 
conditionally on furnishing security—If appeal- 
able.-An order passed on an application for a 
succession certificate, granting a certificate, 
conditionally on the applicant furnishing 
security is not an order of the kind described 
in s. 19 of the Aot and no appeal lies therefrom. 
NANNHU Lal V. GULABO. 26 A. 173 = A.W. 
H. 1903. 229. (13 A. 214, 19 B. 790, F.; 20 M. 
442, 5 M.L.J. 26. 25 C. 320, R.) [D»ss.. 139 
P.R. 1908 = 4 P.L.R. 1909; F., 2 A.L.J. 606.] 

(144) — Ss. 9, 19—Certificate granted on 

applicant furnishing security—Appeal from 
order — Civ. Pro. Code, 1882, s. 622 ( = 5. 116, 
New Code).—The widow of a deceased person 
applied for a certificate of succession under Act 
VII of 1689. and the Judge ordered a certificate 
to issne on the petitioner furnishing security 
under a. 9 of the Act. Held that such order 
was not an order "granting, refusing or revok¬ 
ing a oertifieate ” within the meaning of s. 19 
of the Aot, and was, therefore, not appealable. 
Bai dbveobb v. Lalchand Jivandab, 19 
B.790. F., 139 P.R. 1908 = 4 P.L.R. 

1909=166 P.W.R. 1908 ;F.. 26 A. 178=98 
A.W.N. 296.] 

(146)—S. 10— Extension of certificate, appli- 
eation for—If eon be ma.ie byony other than 
0t$ eertifleau holder.—Where 8 obtained a 
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succession certificate as heir of B and assigned 
a pco-Dote not included in the schedule, to the 
petitioner, and he (assignee) applied for an 
extension of the certificate, held that the 
District Court had no jurisdiction to grant 
exiocsioD of the certificate to an; other than 
tbe bolder of the certificate. BajaH OF 
Kalahasti V. Baua Rayanimoar, 6 H.L.T. 
161 = 3 Ind. Cas-81=19 M.L J. 156. 

(146) —S. \0—Application by next friend of 
minor, whether sustainable. —An application 
can be made by a next friend on behalf of a 
minor for a succession certificate. GODAVABTl 
PBEIAH V. GODAVABTl LAKSHMIDEVI 
AMMAL, leind.Cas. 797. (25 B. 523 = 3 Bom. 
L.R. 795, 28 B. 344 = 6 Bom. L.R. 281, Diss.; 
20 A. 352 = A.W.N. 1898, 64. Appr.) 

(147) —S' 10—Extension of certificate—No 
grant of certificate—No appeal under s. 19.— 
Tbe extension of a certificate under s. 10. Act 
VII of 1889 to additional debts is not the grant 
of a certificate so as to give a riglit of appeal 
under s. 19 of the act against extension. 
VBNKATESWARALU V. brahmarabdtu 
Raja Erishnaji. 25 H. 631. 

(148) —8.10—See No. 142, supra- 

(149) —S. 14, money deposited under, when 
refundable to applicant. —Whenever an appli¬ 
cation for a succession certificate is allowed, 
i.e., the Court has passed its order for tbe issue 
of the certificate to tbe petitioner, tbe amount 
of the deposit paid by him into Court becomes 
at once legally appropriated as duty to the 
extent of the debt covered by the order, and 
oannot be refunded. In other oases, a refund 
can be made to tbe person who has deposited 
tbe amount. SANKARA AYYAR V. NAINAR 
MOOPPANAR. 21 H. 211. 

(150) —S. 10— Joinder of parties — Certificate 
holder entitled to half sum due on bond—The 
others not joining — Effect. —Tbe holders of a 
euccession certificate entitled to half the sum 
due on a bond can sue under this section to 
oolleot that part of the debt due to them (and if 
the persons entitled to the other half refuse to 
join as plaintiffs) by impleading them as defend¬ 
ants. SBiB RAM V. Muhammad Shah, 29 
P.R. 1899. 

(151) — S. 16—See No. 110, supra. 

(152) — S. 17— See No. Ill, supra. 

(153) — Ss. 17, 20—Certificate of heirship, 
grant of—Hindu family — Notice to other 
members—Political Agent, grant of certificate 
by — Irregularity—Stamp of certificate —Court 
fees Act VII of 1870, s. 20—Notification of 
Governor-General — Certificate of heirship 
granted by Political Agent — Recognition in 
British India, —Where a District Judge confirm¬ 
ed the grant of a certificate by the Subordinate 
Judge, on the ground that thecertifioate grant¬ 
ed by the Politioal Agent was invalid, because 
the applicant had nob given tbe Politioal Agent 
the requisite information as to the other relatives 
of the family* and no notice had been issued to 


SacoeseloD Certificate Act (Vll of 1889) 
— Continued. 

them it was held that these irregularities might 
be reasons for tbe opponent asking tbe Political 
Agent to cancel the grant, but that they did not 
enable the District Court to treat it as a nullity. 
A certificate having been granted on an ordinary 
stamp of the requisite value, it was contended 
that it was not properly stamped in accordance' 
with the Court Fees Act of 1870, as required by 
s. 17 of Aot VII of 1889, because it did not beat 
upon it tbe words *' Court Fees” as directed in 
the Notification of the Governor-General, No. 
361, dated 18th April, 1883. Held that the 
direction in s. 26 of Act VII of 1889, that the 
stamp should bear tbe words “Court Fees” is 
not a matter on which, by the terms of that 
section, the Governor-General in Council had 
authority to give any direction, and it can, 
therefore, only bo regarded as a departmental 
order, the non-performance of which cannot in¬ 
validate the stamp for tbe purpose of the Act. 
A certificate of heirship stamped with the proper 
stamp, and granted by tbe Politioal Agent of a 
Native State, must be recognized by tbe Civil 
Courts in British India “ as having the same 
effect in British India as a certificate granted 
under this Act'* as provided by s. 17 of Aot VU 
of 1889, and, under s- 20, precludes the granting 
of a certificate by a Civil Court. ANNAPURNA 

Bai V. Laesbman Bhieaji Vaeharkar, 19 
B.149. 

(154)—S. 18 (6 and c)—Revocation of urtifi’ 
cafe—Ros }KLdicAta,—Estoppel—Judgment obtain¬ 
ed by fraud, not conclusive inter partes-—Cue 
P died in 1889 leaving behind him bis daughter 
M as bis heir. It was alleged that he made a 
Will appointing E and L as his executors. 
These executors applied for a certificate under 
Aot VII of 1689 to recover a debt due from one 
N to P’s estate. M opposed this application, 
and claimed the certificate for herself in a 
separate appUoation. The District Judge 
granted the executors’ application and rejected 
that of M on 14th September 1692. In tbe 
meantime, one R, claiming to be auction- 
purchaser of the right, title, and interest of P 
in the debt due from N, applied on 12tb 
September, 1892, in bis own name, for a certifi¬ 
cate under Act VII of 1889. The District 
Judge rejected this application. R appealed 
to the High Court. To this appeal, the exe¬ 
cutors were made parties at their own request. 
The High Court reversed the District Judge’s 
order and remanded the case for disposal on 
the merits. Upon the remand, tbe executors 
did not appear before the District Judge to 
contest R’s application, and tbe District Judge 
granted him a certificate. Thereupon, be 
applied for revocation of the certificate previous¬ 
ly granted to the executors ; and the executors 
in their turn applied for a revocation of the 
certificate granted to him. The District Judge 
revoked B’s certificate on the ground that he 
had fraudulently concealed from the Court the 
previous grant of a certificate to the executors. 
Against thia order B appealed to the High 
Court, contending (inter alia) that tbe exeoutorq 
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SoooeiBion Certificate Act (Yll of 1889) 
—eonitnued. 

not having resisted his application lor a cectifi- 
•cate after the case bad been remanded by the 
High Court, were estopped, on the principle of 
res judicata, from applying for a revocation of 
the cercifioate granted to him. (a) Held that 
the executors were not estopped. The executors 
having applied to be made parties to the 
appeal proceedings were bound to appear in the 
Court below, and their failure to do &o disabled 
them from pleading objections, such as the 
•collusive character of the decree and M’m want 
of title, but it did not operate as res judicata, 
especially when there was reason to suspect 
fraud on the part of R. The order obtained by 
him could not have the effect of res judicata, 
unless the executors being called on to dispute 
it, had failed to do so. (6) A party to a pro- 
ceediog is never disabled from showing that a 
judgment or order has been obtained by the 
adverse pirty by fraud, (c) Held, also, that 
the District Judge had the power, under s. 18 
(i) ore) of Act VII of 1889. to revoke the certi¬ 
ficate he bad granted under a mistake of fact 
to B. MANCBHARAM V. KAUD.\S, 19 B. 821. 
[dfijjr , 3 C.W.N. 660 = 27 C. If, 27 

C. 11.] 

(155) —8.19, ol. (c]—Suit for declaration of 
plaintiff’s right to collect debts due to a dece¬ 
ased person’s estate—Previous grant of a suc¬ 
cession,certificate to the defendant—Maintain¬ 
ability of suit—See RIGHT OP SUIT—MIS¬ 
CELLANEOUS, 15 M.L.J. 399. 

(156) —S- 19—Aj)pcal —Costs. —Incases under 
the Succession Certificate Act, where an appeal 
is prohibited by s. 19. no appeal will lie as to 
costs alone. RAM GHULAM v. SHIT DIN, 
A.W.N. 1892, 3S. 

(157) — S. 19— CoiulUitDial order for ijrant of 
stuxession certificate, toliethtr appealable.—kn 
ordsr granting a sucoeaaion certificate, though 
coupled with a condition that the applicant 
must give security, is an order granting a certi¬ 
ficate and is appealable under s. 19 of the Act. 
BIBI V. Barkhdbdab, 139 P.R. 1908 = 4 P.L. 
R. 1909-1S6P.W.R. 1908=4 Ind.Cai. 639. (25 
0. 320, F. ; 5 M.L.J. 28, 20 M. 442. 2 A.L.J. 
606. R. ; 13 A. 214, 26 A. 173, 19 B. 790. D.) 

(158) —5. 19— Order granting certificate condi- 
lAonal on furnishing security, not appealable.— 

Where a certificate ie granted conditional on 
the applicant’s furnishing security, no appeal 
lies, under s. 19, from euoh order-(13 A. 214, 
26 A. 178, F.)—Per Rtoharde, 3.—{dubitante) 
Where the order of the Dietriot Coart grants 
the applicant a right to obtain a certificate on 
the furnishing of security, but no time is fixed 
within whiob it should be furoiebed, not are 
the oonsequenoes that eboold follow upon 
failure to do so set forth, the order falls within 
e. 19 of the Act. The order which a Legie- 
lakQre intended to be appealable was the deoision 
of the Qoort as to who was or was not the pro¬ 
per person to be granted a certifioate, and not 
the qaaatioa whether or not that penoa ^old 
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within a definite or indefinite period, furnish 
security. GAURl DUTT v. MUSAMMAT Maikia, 

2 A.L.J. 606. [fi., 4 P.L R. 1909=139 P.R. 
1908=166 P.W.R. 1908.] 

(159)—S. 19—Agent to the Qouernorat Viz(uja- 
patam—.Appeal—District Court ,—Under s. 19 
of the Succession Certificate Act, an appeal lies 
from the order of (he Court of the Agent to the 
Governor at Vi^egapatam as from au order of a 
District Court, which the Agent’s Court is. 
Babobalendrani Gurvaraju V. Babuba- 
LENDRANI CHANDRASAKARA RaJU. 3 U.L.T. 
264 = 31 H. 362. (Id M. 227, Dm.) 

(160) —S. 19— Insurance — Premia paUi out of 

salary vf deceased—Sum insured prima facie' 
his separate Application for acertifi-* 

cate under the Act, in respect of moneys due 
to deceased on policies of insuranoe, was mado 
by his widow but opposed by his brother, who 
set up his title by survivorship and prayed for ' 
a certificate in his owo f.wour. The District 
Judge granted the certificate to the brother.' 
On appeal by the widow, held, the lower Court' 
ought to have issued tbo certificate to the- 
widow, acting on the view that the money in ' 
question was facie the separate property 
of the deceased, tbo premia having been paid 
by bins out of bis salary (13 M.L.J. 75, B.)^ 
and the brother must have been left to establish 
bis right by euit, chiefly because be bad based. • 
his claim solely upon the assumption that the 
education of the deceased was at the expense of 
the family, Ra.IAUMA v. RAMAKRISHNAYVA, 
29 U. 121. 

(161) —S. 19—Security, certificite granted on 
condition of giving—Appeal from order requir¬ 
ing security before granting certificate. —An 
appeal by a person against that part of an order 
under the Succession Certificate Act, 1889, <' 
directing that a certifioate shall issue to him 
on his giving security, which requires him to ■ 
give security, is not an appeal against ’*an 
order granting a certificate ’’ within the mean¬ 
ing of s. 19, wbelhor the other part of the 
order te ** an order granting a certificate,’* 
within the meaning of s. 19 or not, and that 
therefore suob an appo.»l does not lio. DlLAJ 
KUAR V. jAaD.AT SINGH, 5 O.C. 213. 

(1621— 8. 19—Order to grant certificate ot^ 
security being furnislied—Appealability of order- 
—An order that certificate be granted on secu- 
ritv being furnished is an order granting a oerti- 
fioate within the meaning of s. 19ofthe4ot 
and as such is appealable. VBNKATASAMI v. 

Chinna Nabayana. 8 M.L.J. 28. IN.F., 26. 
A. 173 = 23 A.W.N. 225; F., 139P.R. 1908=4 
P.L.R. 1909 = 166 P.W.R. 1908.] 

(163)—5. 19 —OrdericondUionat an giving 
security — Enquiry as to existence of debts, — An' 
order granting a Bucoeesioa oertifi^te, though 
oonpl^ with a condition that the applicant' 
most give Moority, is nevertbeleea an ordea 
that is appealable within the meaning of e. 
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Suooesaion Certifioato Act. (13 A. '21A, Diss.) 
[F.. 139 P.R. 1908 = 4 P.L.R. 1909 ; Diss., 5 
0 0.218. 26 A. 173 = 23 A. W.N. 225.] Before 
grantiog a oertifioato. the Oourt ought to take 
at least some evideuce goiog to show that the 
debts, in rsspeot of which certificate is applied 
for. were dae to the estate of the deceased. 

Radha Rani Dassi t. Brindabun Chan- 
DHA Basack. 23 C. 320 = 2 C.W.N. 39. (23 C. 
431. R.) [R.. 5 C.W.N. 49i.3 

(164) —Ss. 19, 9—A.ppealable orders—Order 
rc(iuiri7ig security as condition precedent to 
granting certificate —Appeah—S 19 of the Act is 
the solitary authority under which any appeal 
from orders under the enactment can lie. 
Where, on an application for a certificate 
under the Act, a Judge acting under s. 9 
required security as a condition precedent to his 
gcaotieg it» held that it was not an order 

granting, refusing or revoking a certificate” 
within the meaning of s. 19 of the Act, and 
that, therefore, it was not appealable. BHUQ- 
WANi V. Manni Lal, 13 A. 214 = &.W.N. 
1891, iS. (2>tss.. 5 M.L.J. 28. 20 M-442, 25 
0. 320; F.. 19 B, 790, 26 A. 173 = 23 A.W.N. 
225, 2 A.L-J. 606 ; R., 5 O.C. 213. P.B. ; D., 
139 P.R. 1908=4 P.L.R. 1909.] 

(165) —5.S. 19 and 20 — Appeal from orders — 
Pitryab pracfice.—Under notifications Nos. 570 
and 571 (4th November 1889) of the Punjab 
Govoenment, it is to the Divisional Oourt and 
not to the Chief Court that appeals from orders 
passed by a District Judge or Subordinate Judge 
undor the Succession Certificate Act lay. 
Tikaya Mai. v. Launga Malik, 124 P.R. 
1890. [i?., 98 P.R, 1909.J 

.(166)— 8$. 19. 26— Munsif invested with func¬ 
tions of District Court-Appeal from his decision 
— Jurisdiciton. —An appeal from an order of a 
Munsif invested under s. 26 with the functions 
of the District Court lies to the District Judge, 
and a Subordinate Judge or a Judge of the Court 
of Small Causes has no jurisdiction to entertain 
such an appeal. HURAN BiBi v. HiNGAN 
BlBi, 8 A.L J. 1300. 

* (167)—Ss. 19, 26—appeal from order of Dis- 
Ifict Court under s. 26.—S. 26 of the Succession 
Certificate Aot confers on the District Court the 
same appellate jurisdiction over an order of an 
inferior Court as is conferred by s. 19 on the High 
Court over the order of a District Court. There 
is no provision in the Act for a second appeal 
in any case. Subba Rao v. Palani ANDI 
PILLAI, 17 M. 167 = 4 M L.J. 72. 

(168) —Ss. 19, 28-Reg. Vlllof 1827—Order 
refi£sing certificate, if appealable. —An appeal 
lies from an order refusing to'grant a certificate 
of heirship under Reg. VIII of 1’827, by virtue 
of a. 19 of the Succession Certificate Aot 
(VII of 1889). Bangubai V. ABAJI, 19 B. 
399. 

(169) —5. ^^—Certificate for part onl^ of a 
debt :—Under Aot VII of 1699, a separate certi¬ 
ficate oanoot be applied for and granted'to eabh 
dtfid every heir to a fractional share in the estate 
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of a deceased person so as to qualify tc- 
separately recover his share from the credit6ii' 
or creditors of the deceased. SHAMSfi-lTN- 
NISSA V. WAJID ALT, A.V.N. 1890, 91. 

(170) —3. 20—Sec Noa. 153, 165, supra. 

(171) —S. 25—Sec No. 132, supi-a. 

(172) -S.26—Bom6ap Reg.. Vlllof 1827, s.2y- 

Jurisdiction of Court. —A Subordinate Judge- 
who had been invested by Government under 
s. 26 of Act VII of 1889 with the fnnotions of a 
District Court under Aot VII of 1B89 hasiurla- 
diction to bear and determine an application 
made under a. 2 of Bombay Reg. Vin of 1827. 
PITAMBAB MANCHARAM v. ISHVAR JADU- 
RAU, 17 B. 1280. [F.. 18 B. 748, 19 B. 399 ] 

(173) — S. 26— Grant of certificate on the appli¬ 
cants' furnishing security — Appeal.—An order 
passed under the Succession Certificate Act, 
1889, granting a certificate on the applicant's' 
furnishing security, is an order appealable 
under a. 26 of the Act. BAI Nandeorb v. 
Magan Lal Varaj Bhukhandas Shah, 13- 
Bom. L.R. 1208. '19B. 790, D.) 

(174) —S. 26—Civil Judge — Investment with 
functions of District Court.—After the notifioa- 
lion which made the Civil Judges not in¬ 
ferior in grade bo the District Courts a Civil 
Judge could not be invested with the lunotiona 
of a District Court under s. 26 of the SuOcea* 
Sion Certificate Act. HiBALAL MAYABAM 
V. KHUSHALIRAM, 13 C. P. L. R. 94. (9 O.P. 
L. R. 19, R.) 

(175) —S. 26— Sec Nos. 166, 167, supra. 

(176) —S. 28— Certificate of heirship under 

Reg. VUI of 1827— Refusal by Distrht Judge 
—Appeal.—An appeal lies from the order of a 
District Judge refusing to grant a certificate 
of heirship under Reg. VIII of 1827 by virtue 
of the provisions of s, 26 of the Succession 
Certificate Act (VII of 1889). JAVEBMAL v. 
The Nazir of the District Court of 
Poona, 18 B. 748. [F., 19 B. 399.] 

(177) —S. 28— See No. 168, supj-a. 

SuecABsion Law. 

AppHoable to converts—S^e NATIVE CHRIS-; 
TIANS, 1 Bom. L.R. 53=23 B. 639. 

Sudder Court. 

\ 

Petition for review heard by four Judges of 
the Agra—All four Judges equally divided in 
opinion—The same heard by the Chief Justice 
of N.W.P.—jScb High Court, Jurisdiction 
OF. Calcutta, 15 W.r.P.C. 16=6 B.L.Rv 
283=13 M.I.A. 585. 

See St. 24 AND 25, ViC., 0.104,3. 9, 8 W.R. 
470. 

Sadder Khajana. 

Sudder Khajana — Meaning. — The wo^e 
* Sudder Ehajasa ’ may imply a ^entAl paylihle 
to the zemindar algo, not Merely tb'tlMGov-f 
ernment. ErALfiE -Taba DESTA v. 
NUNDSBAHA,42 V.R.-90. i\-* 
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fliidra iieetlo. 

&|Udrft apoetio^DavolutioD of property 
PiW^lNSlERITANOB. 22 M. 302. 

fiudrai. 

(1 )—Adoption by Sttdra —i2e2ipious coremony 
-^pollution. —Ao adoption by a audra under 
pollntion is valid as in bis case no religious 
ceremonies are essential. THANOATHANNl v. 
Ramu, S H. 388. 

{2}—4dopfion by iudra after marriage, — 
Qftare .—Whether a sudra can be validly adopt¬ 
ed after marriage. VYTfllLINOA v. VlJAYA- 
l^AUMAL, 6 H. 43. 

{B)-’Illegitimate daughter — Succession.— 
•Under Hindu Law, the illegitimate daughter 
of a Sudra is noc entitled to inherit in prefer¬ 
ence to the son of a divided brother. BBIKYA 
V. Uabo, 10 Bom. L.R. 736=32 B. S62. 

{*}^Offspring of illegitimate eon of audra — 
Rights of inheritance. —Offsprings of the ille- 
:gitimate son of Sudra are entitled to a share 
of his property along with the offspring of his 
legitimate son. Fakibappa v. Faeibappa, 
dBoiD.LB. 809. 

Kbatris—Rajpoots—See OASTB, 4 W.R. P. 
C. 133=7 M I.A. 18. 

Adoption—Mother's sister’s son—See HINDU 
Law—ADOPTION. 1 M. 62. 

Adoption among—See HINDU Law—ADOP¬ 
TION, 6 0. 381=7 I.A. 250=7 C.L.R. 313, P. 
C. 

Hindu Law —Widow not oompeteot to give 
only son in adoption— See HINDU Law— 
ADOPTION, 6 B. 524. 

Adoption of Sudra—Ceremonies, if necessary 

—See Hindu Law—adoption, 4 B.L.R.a. 
0. 162=13 W.R. 168. 

Adoption by a—Leper in Bengal—Religious 
eeiemonies—See Hindu Law—adoption, 28 
0. 168. 

See HINDU LAW—ADOPTION, 7 B.L.R. 1 = 
16 W.R. 800, 12 B.H.C. 364. 

Right of illegitimate son of—Nos boro of 
feonale slave, when putative father dispossessed 
of his property during his life—See HINDU LAW 
—INOBBITANCB. 28 U. 194. 

Legitimate son of illegitimate son of sudra 
preferential heir to divided brother—See HINDU 
Law—INBBBITANOB. 26 M. 6i9 = il M.L.J. 

Dtegitimate son, inheritance of—See Hindu 
I^AW’-INBBBITANCB. 4 B. 87. 

Ahirs, illegitimate sons among, not entitled 
to inherit to father’s property—See HlNDlf 
Law—INHBBJTANOB, 8 A. 387=A.W.N. 1886. 
186. 

.^odn Law—Impartible property — Mitak- 
di|prp—8p4>M—Illegitimate eon, right of— 
OrdiRAlx rqlp of survivorship applies — See 
BtwU LAW—IKBB&ITANOB, 18 C. 161, P.C. 

f-171.4.139. 


Sudrae—concfuded. 

Hindu Law—Tnberitaoce —Illegitimate son 
of Sudra, whether entitled to socoeed to wholes 
estate — Widow restricting illegitimate son^s 
right, to his one half share. See HINDU Law 
—INHERITANCE, 14 B. 282. 

Son of a Khatri by a—woman—See HINDU 

Law— Inheritance, 4 w.r.p.c. 132=7 M. 

I.A. 18. 

See HINDU Law — INHERITANCE, 23 B. 
257. 3 B.L.R.P.C. 1 = 13 M. I, A. 141 = 12 W. • 

B. P.C. 41. 

Bight of illegitimate son to maintenanoe— 
^lainteoance, a charge on the Zemiodary—See 
HINDU Law—Maintenance. 11 W.R.P.C. 
6=2 B.L.R. 15. P.C. = 12 M.l.A. 203. 

Zemindar of—Caste—Illegitimate son, right 
to maintenance—See Hindu Law — MAili- 
TENANCE, 6 M.U.C. 405. 

See Hindu Law—Maintenance. 1 M.306, 

8 M. 325. 8 M.557. 3 B.L.R. P C. 1 = 13 M l.A: 
141 = 12 W.R.P.C. 41. 8 M.L.J. 105, 7 M. L. 
T. 17=20 M.L.J. 49 = 5 Ind. Cas. 42=33 M. 
342. 

Marriage between different sub-divisions of 
Sudra caste—See HINDU LA w—M aRBIAQE, 1 

C. 1 = 23 W. R. 334, 15 C. 708. 

Hindu Law—Sudras—Adopted eon. share of 
—Subsequent birth of legitimate son — See 
Hindu Law—Partition. 7 M. 253. 

See HINDU Law—Partition, 12 M. 401. 

• . 

Suds. 

Adoption of wife’s brother—Custom among 
Suds — Hindu Law.— In tbe absence of a 
custom prohibiting such adoption, amongst 
tbe Suds (of Ludhiana olaimiog to belong to one 
of tbe twice-born classes), tbe adoption of a 
wife’s brother is not invalid. NUND LAL v. 
LAKBA, 125 P.R. 1880. y 

Buffieieot Cause. 

For rsoalling oertiffoates granted, what does 
not amount to—See ACT XLOK 1858, ss. 7, 
21, A.W.N. 1881, 4. 

Hon-appeatance of guardian of minor— See 
Civ. Pro. Code. 1908, 0. IX, r. 13. 5. C.w.N, 
68 . 

Review of order of dismissal for default— 
Advocate engaged in a case elsewhere—SefClT. 
Pro. Code. 1908, 0. XLVH. rr. 7. 9, 2 L.R. 
R. 279. , 

Where oroa^objeotioDs turned into a memo 
of appeal—Sss Limitation act, 1908, ss. '4 
and 6,1 Bom. L.R. 768 = 23 B. 692. 

See limitation Act, 1908. es- 4. 5, 31 B. 

653. 

Sufiioipnt cause,, time required in obtaining 
copy of the judgment appealed from is nob— 
See Limitation aot, 1908, s. 13,’i Bom, L. 

B. 113. 
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Saggestion by Coart. 

^1) —Erroneous suggestion bij Court—Party 
acting upon t<—Res judioftta—Where the de¬ 
fendant raised certain coDteotions, and the 
Court, instead ot trying and adjadicating on 
them, referred him to a fresh suit, his acquie¬ 
scence lu such suggestion, instead of preferring 
an appeal, is reasonable submission to the 
Court and, in such circumstances, the rule of 
res judicata cannot be applied with justice. 
BABu Lal V. ISHRi Prasad Narain SINGH, 
2A. S82,F.B 31.] 

Judge suggesting to a pleader about the 
su^ciency of evidence, how far bound doum by 
tfiat suggestion. —When a Judge suggests to a 
pleader that it is needless for him to call fur¬ 
ther witnesses’ evidence on a particular point 
and suggests that they should be merely ten¬ 
dered for cross-examination, that is an inti* 
mation to the pleader that the Judge is satisfied 
with the evidence so far as it hasgoneand that 
the cross-examination of the witnesses that 
have been called has not impressed him. and 
when the Judge has made such a suggestion 
and it has been acted on by the pleader, he 
and bis client have a just cause of complaint 
if the Judge afterwards turns round and says 
** 1 decided against you on the point." HaSAJI 
V. DHONDI Bam, 6 Bom L.R. 636. 

Suits. 

See RIGHT OF SUIT. 

( 1 ) — DefinitionoJ ‘ —The word ‘ suit ’ in 

Act IX of 1671 does not include an application. 
DHONESSUR KOOERV. ROY GOODEBBAHOY, 

2 C. 336. F. B. 

( 2 ) —Swif de/in«d.—The word "suit” ought 
to be confined to such proceedings as, under 
that description, are directly dealt with in the 
Code of Civil Procedure, or such as by the 
operation of the particular Act which regu¬ 
lates them are treated as suits. WATKINS v. 
FOX. 22 C. 943. [R., 17 0. P. L. R. 176.] 

(3) —‘Suif meaning oj. —The word“auit” does 
not include an appeal. Bharasi LALCHOW- 
DHBY V. BaRAT GUNDER DASS. 23 G. 413. 

<4)—‘ 'Suit," meaning of. —The word ‘ ‘suif'in 
Act VIII (B.C.) of 1869, s. 102. covers all pro¬ 
ceedings whether prior or subseauent to decree. 
Kedarnath Biswas v. Huuo Pershad 
R oy Chowdhry. 23 w. R. 207. 

(5) —Broach and Eaira Encumbered Estates 
Act ('XIV of 1877;, 5. 19—" Suit ” includes 
<ip/>Iicafion for execution. —The word ' suits ’ in 
the last paragraph of s. 19 of Aot XIV of 1877, 
includes applications for execution of decrees. 
Bhuuibechab V. Bawaji daJi, 3 B. 448. 

(6) —Suit—Appeal—Application.—The word 
"suit" does not include an appeal or applica¬ 
tion. BANESSv. TURTON, 23 P.R. 1883. {.Cited, 
22 P. E. 1905=67 P. L- R. 1905-] 

(7) —Ruifs,applications and appeals,disiineticn 
between — Lmilation — Jurisdiction.—The dis- 
tinotioD taken for the purposes of limitation 
between suits, appeals and appUoations by the 


Suita— continued. 

Limitation Acts, has no^bearing upon a ques¬ 
tion of jurisdiction. BAFjAJIV. RANCHODDASv 
8 B. 680. 

a 

Suit" — ‘‘Appeal.'*£— 8. 647 makes 
s. 373 of the Code applicable to proceedings in 
execution. The words *'suit” and " appsal" in 
9. 647 apply to those proceedings generaUy 
known as a suit and an appeal, i,e., to suits 
and appeals in the strict acceptation of the 
terms, and they were not intended to cover pro> 
oeedingB for the enforcement of rights deoreed 
in a suit or appeal. RaDHA GhaRAN v. MAn 
SINGH. 12 A. 392, F.B. = A.W.N. 1890,119. 
[Diss., 18 C. 462.18 C. 515. 37 P.R. 1892 ; Not 
F.. 15 M. 240, 18C.635.- R.. 26 B. 76 = 3 Bom. 
L.R. 431.] 

(9) —Cif. Pro. Code, 1882. s. 647— Appli- 
cability to suits and appeals. —The section was 
intended to apply to miscellaneous matters 
other than suits and appeals. AMIR HAS^AN 
V. AHMAD ALI. 9 A- 36. 

(10) —Order under s. 28 of ActX of 1859 is 
*suil’—Appeal.—The proceedings under s. 28 
of Act X of 1859 is a suit and is subject to 
the provisions regarding appeals. Chowdbee 
JEYCHUND V. KADHOREE, 2N.W.P, 244. 

(11) —IThen a suif terminates.^k suit can 
ordinarily be said to terminate when there is 
nothing mote to be done in ic except execution. 
The fact that the attorney may have to appear 
in the execution proceedings cannot postpone 
bis right of suit. ADMINISTRATOR GENERAL 
OF Bengal v. Chundeb Cant mookbrjee, 
22 G. 982, Note. 

(12) —Application under the Administrator- 
Oeneral's Act —Sitif—Res judioata.—An appli¬ 
cation by petition under s. 63 of Act II of 1674 
is a suit within the meaning of s. 13 of the Civ. 
Pro. Code (X of 1877) and is barred by the dis* 
posal of a similar former application in thA 
same matter, though the order passed is 
capable of being reviewed. ELIZA SMITH v. 
The Secretary op State, 3 C. 340. 

(13) —Suit—Act LlII of 1860-Civ. Pro. 
Code, 1859, s. 378.-8. 2, Aot LIII of i860, 
refers to appeals And to suits; and as the suit of 
the special appellant, which had been deoreed 
in the Court of first instance, was dismissed by 
the lower' appellate Court, the special appellant 
was held entitled to a revival of his suit. S. 376, 
Oiv. Pro. Code, 1869 refers to applioations for 
review of judgment, but this was an application 
for revival of suit under s. 2. Act LIII of 1860. 
BUNGSHEODHUR MONDUL V. PUDDOHOG- 
HUN ROY, W.R. F.B. ll=Mar8h 38=1 Ind. 
Jar. O.B. 8=1 Hay, 00. 

{1^)—Mistake in framing of-^Proudure. 
The plaintiff framed his suit for injunotion, 
when he ought in reality to have sued fdr decla¬ 
ration of title and possession. The lower 
Court, thereupon, dismissed his suit on the 
ground that the suit was manifestly brought m 
defeat of the stamp laws. Held that the lowtf 
Court ought not to have dismissed th'e huit 
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and that the prooedare to be followed in eases 
like the present was to order the plaintiff to add 
the proper prayer and to pay the additional 
Court-fees within a reasonable time. BALARAU 
V. Mahadd. 1 Bom. L.R. 40. 

(15) — Defective suit.—A suit to set aside the 
sale of oartain lands attached and sold by a 
deoree-holder is not defective, because the 
auction-purchaser is omitted from the list of 
defendants. Srebkishen Cbowdhry v. 
Ram Kristo Bhuttacharjee, 19 W.R, 317. 

(16) —Appiicalton for assistance to eject a 
ryolS. 25. Act X o/1859—Stamp Act XXVI of 
1867— Stamp of eight annas.—An application 
under s. 35, Act X of 1859 for the assistance 
of the Collector in ejecting a ryot is not a suit, 
and ought to be received by tbe Revenue Courts 
on a stamp of 8 annas. PEARV Mohun Mook- 
ER.IEE V. KENA BEWAH, 11 W.R. 90. (W.R. 
F.B- 118, F.) 

(17) —Suit, restoration of—Decree set aside for 
fraud —Order of Court of concurrent jurisdiciton 
if effective to restore suit. —Where a decree 
obtainoi m a Court of equal jurisdiction was 
sec aside by another Court, which went on to 
add that the result of tbe decree being declared 
fraudulent would be that the original suit would 
be restored. Held, that this order of a Court of 
equal jurisdiction could not operate as a direc¬ 
tion to the first Court to restore tbe suit, and 
that, in rofusiog to restore tbe suit, tbe Court 
bad committed no error. Khetra MoraN 
BabiK V. manoobinda pal. 14 C.W.N. 558 
= 6 Ind. Cas. 13. 

(18) — Allegation of suit being instituted with¬ 
out knowledge and consent of plainttff—Proce¬ 
dure to be adopted. —In ibis case after the plaint 
had been duly admitted, an objection was 
raised that tbe suit was iostituted without tbe 
knowledge and oonseot of the plaintiff. Held 
that tbe Court should raise a preliminary issue 
whether thelplaint had been duly signed and 
presented, and should decide tbe same after 
recording the evidence of both tbe patties 
thereon. Where an order was passed rejecting 
the plaint without holding such formal enquiry. 
Held, suob an order was bad. MUSSA&IAT 
BIBI SADHU V. SAVED OHULAM HYDER 
SHAH, 4 B L.R. 3a«7 lad. Cas 600. 

' (19)—Act X of 1859, 8. 33, cl. 5 and s. 78— 
Suit for ejectment—Allegation of[contraet provid¬ 
ing for forfeiture and lessor's entry on non¬ 
payment—Appficafton to set aside ex parts decree 
by Collector—Competency of Collector's successor 
to rescind decree and revive suit. —Plaintiff sued 
tbe defendants under ol. 5. s. 39 of Aot X of 
1869, for khas possession of a farm for which 
the latter bad paid a bonus. He slated in the 
plaint that the oontraot between them was that 
on default in paymeot of the farming rent as 
per kistobundee, a suit was to be instituted, and 
a deoree obtained for tbe arreare in execution 
of which deoree (be lease was to be forfeited and 
(be pl^ntiff, the lessor, entitled to enter upon 
khas poseeerion of tbe leased properties, unless 


Saits— continued, 

tbe amount due was paid within 15 days. The 
defendants having failed to pay rent within 15 
days from the date of the execution of the 
deoree for rent obtained by tbe plaintiff, he alleg¬ 
ed that they had violated the terms of the lease 
and were liable to be ejected. Held, that the 
terms were in strict accordance with tbe provi¬ 
sions of s. 78 of Act X of 1859, and that the 
plaintiff ought to have brought bis suit under 
that section, under which it would be the duty of 
the Court, to specify the amount of arrear in 
its decree, so that, if suob amount be paid into 
Court within 15 days from the date of the 
deoree, tbe lessees or tenants could not be eject¬ 
ed. The plaintiff in such a case must show 
an arrear and must obtain a decree under 
e. 78 for the ejectment of his lessees, and tbe 
lessees, from the date of deoree, specifying the 
amount of arrear, if any due, will have 15 days 
from the date of such decree within which to 
pay in the amount found to be due. Where 
defendants, against whom tbe Collector had 
passed an ei-parte decree, applied, under 
the provisions of s. 58 of Act X, for a revival of 
the suit and showed good and eufficient cause 
for their non-appearance, and the successor of 
tbe Collector to whom the application bad been 
made was satisfied with the cause shown and 
further found that there bad been a failure of 
justice, it was held to be competent to him to 
alter or rescind tbe decree passed by his prede¬ 
cessor, according as tbe justice of the case 
might require. RUGHOO MOHINEE DOSSEE v. 
KASHEKNATH ROY CHOWDHRY, 10 W. R. 
196. 

(20)—Possession, sutf for, by mortgagee, on 
default of payment of interest - Suit for specific- 
performance of contract—Contract to transfer 
immoveable property—Specihe Relief Act, ss. 12 
and 21 (a)— Suit for recovery of property based 
on title acquired under the mortgage-deed, not a 
suit for specific performance—Money compensa¬ 
tion not an adequate relief. — A mortgage-deed 
contained a stipulation that tbe interest was 
to be paid half-yearly and it was provided, that 
in case of default the mortgagee would be enti¬ 
tled to take poBsessioo of tbe property and bold 
it for 15 years. Default in tbe payment of in* 
terest having occurred, tbe mortgagee sued for 
possession. It was contended by tbe mort¬ 
gagor that the suit for possession should be re¬ 
garded as a suit for specific performance of a 
*' contract for noD-performance of which com¬ 
pensation in money is an adequate relief” with¬ 
in tbe meaning of s. 21 (a) of tbe Specific 
Relief Act.—Held, that a sail like this was not 
a suit for specific performance of a contract. (5 
0.0.148,6 0.0. 167 R.) fleW. further, that 
the sail could not be regarded as a suit to enforoe 
a contract to transfer immoveable property with¬ 
in tbe meaning of s. 12 of tbe Specific Belief 
Aot, but that it was a suit for recovery of im¬ 
moveable property, based on a title acquired 
by the mortgagee under tbe terms of the mort¬ 
gage-deed. KALKASINOH V. HlMATAT ALLY; 
10 O.C, 21B. (3 0.0. 24. Dies.-, 18 B.L.R. 813, 6 
A. 281. 11 A. 37. 36 A. 497, 2 A. 716, 28 M. 
698, 23 A. 285. R.) 
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Suits— concluded. 

Ccmplaint, whether a—Appeal— See Ben. 
ACT X OF 1859, s. 23. cl. 7, $ 8 - 145 and 160, 6 
B-L.R. 569=15 W.E. 136. 

Allegation oi wrong cause of action—Legality 
of dismissal of suit—See CAUSE OP ACTION, 
14 C.t'.L.R. 151. 

Suit by temple committee against temple 
servants for declaration as to their right to have 
the services performed by others—Jurisdiction— 
See Civ. Pro. Code, 1908, s. 9, ll Bom. L.E. 
389=33 B. 387 = 2 Ind. Cas. 419. 

See Civ. Pro. Code. 1908. ss. 10. 26, 0. IV, 
t. 1, e. 47, 22 M. 266. 

Meaning of word “suit ’’ occurring in s. 11, 
Civ. Pro. Code, 1908.—5ec CiV. Pro. CODE, 
1908,8. 11 . 12 C.P.L R. 91. 

Time for objecting to the maintainability of. 
—See Civ. Pro. Code, 1908, s. 47. 32 M. 426 
= 4 Ind. Cas, 723. 

Applicability to—and appeals—SeeCiV. PRO. 
Code, 1908. s. 141, 9 A. 36. 

Mesne prohts—See CiV. PRO. CODE, 1908, 
0. II. rr. 1,2, U.B.R. 1904, 1 st Qr., C.P. 
C. 1. 

Multifariousneas of—See CiV. Pro. CODE, 
1908,0. II, r. 2, 3 Bom. L.R. 799. 

To set aside incumbrance, form of—See 
CIV. PRO. CODE, 1908. 0. XXI. rr. 66 and 70, 

1 Bom. L.R. 220 = 23 B. 759. 

To set aside a sale—See ClV. Pro. CODE, 
1908. 0. XXI, rr. 90 and 92. 3 Bom. L.R. 463 
=26 B. 40. 

Evidence let in one suit, may by consent of 
the parties be used in another—See CONSENT, 

2 Bom. L.R. 386 = 24 B. 691.e 

See Court-fees act, 1870, s. ij. 24 C. 173 
= 1 C.W.N. 43. 

Dismissal for default—See DISMISSAL OF 
SUITS, 2 Bom. L.R. 206, 

See EXECUTION OF DECREE-APPLICA¬ 
TION FOB EXECUTION AND POWERS OP 
COURT, 18 C. 635. 

See Limitation act, 1908, a. 14. i a 
97.| 

Restoration of—Application without affidavit 
not bad—See PRACTICE AND Procedure. 

3 Bom. L.R. 130. 

Meaning of—See RES JUDICATA—Res- 
JUDICATA IN execution PROCEEDINGS. 
6 B. 54. 

Suits and Appeals, Bengal and Madras, 
Dismissal of. 

See ACT XXIX OF 1841. 

Salts, Bombay. 

See BOM.:act XVI OP 1838. 

Saits Legal Bepreieotatives. 

See ACT XII OF 1855. 


Suit of CItU Natare. 

See Civ. Pro. Code, 1908, a. 9. 

See Eight of suit. 

Proceeding for revocation of probate, if— 
See Probate—GENERAL, 12 C.L.J. 91=6 
Ind. Cas. 912. 

Suit for declaration of right to recite Stot- 
rams-See RIGHT OP SUIT — OFFICE OB 

Emolument, Suits relating to, 20 
M. L. J. 530=8 M. L. T. 137=7 Ind. Cas. 
148. 

Right to perform Ram Lila—Nnt oonneoted 
with shrine or temple—Right of suit— See 
RIGHT OP suit—Office or emolument. 
Suits relating to, 7 a.L.J. 529= 6 Ind. 
Cas. 223 =32 A. 627. 

Suits Yaluation Act (Vll of 1887). 

[Rep. inpt.. act Xii op 1891. Declar¬ 
ed IN force —IN BRITISH BALUCHISTAN, 
Reg. I of 1890, 3. 3 : in upper Burma. 
(EXCEPT the Shan States), act XIII op 
1898, S. 4]. 

(D—See Pun. ACT XVIII OP 1884. a. 40,i 
145 P.R. 1892. 

(1-a)—Appeal to Privy Council—Value of 
the subject-matter of suit— See ClV. PRO. 
CODE. 1908, 8. 110, 60 P.R. 1905=150 P.L.R. 
1905. 

(1-6)— See Custody op wife, 63 P.R. 
1891. 

(1-c)—S, 3—Suit forpre'emption of reversion^ 
ary rights—Value of suit—Buies framed by 
Local Governtnenf.—Where the suit is for the 
acquisition of a contingent interest in land and 
not for possession or for a present interest, the 
rules of the Local Government framed under 
8. 3 will not apply and the value for purposes of 
jurisdiction will be that set forth in the plaint. 
HAIDAR Khan v. ali aebar Khan, 18 P B. 
1897. [F., 32 P.R. 1901 = 88 P.L.R. 1901.] 

(l-d)—S. 3—See CoURT-FEES ACT. 1870, 
s. 7, ol. V, 20 P.R. 1893. 

(1-e)—Ss. 3 and 4—See JURISDICTION OF 

CIVIL Courts. 16 P.W.R. i907. 

(l-^)—Ss. 3,7, 8, 11 = See COURT FEES ACT. 
1870, 8. 7. el. 4, sch. II, art. 17, cl. 1, 8 Bom. 
L.R. 885 = 318.73. 

( 1 - 9 )—8. 4— See PUN. ACT XVIII OP 1884, 
s. 40 (a), 132 P.R. 1893. 

(1-h)—8. 4—See No. 1-e, supra. 

(l-i)—S. 7—See No. 1-/, supra. 

(l.j)—Sg. 7 . 8. 11 — See ACT Xn OP 1887, 
B. 21, 17 0. 680. 

12)—S. 8—Sttif for partition, valuation 0 / pur¬ 
poses of Cottrf-/ees and jurisdiction. —The point 
for ddoision in this case was whether the suit 
for partition was properly brought in the Court 
of First Ola^ Subordinate Judge. The 
value of the whole land to be partitioned was 
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Salt! Valuation Act (Vll of 18B7)—continued. 

over Rs. 5.000. Plaiotiffe valued the share 
olaixned by them at Rs. 350. Held, the Soite 
ValnatioD Aot. 1887, s. 6 , providing that for 
euoh a suit the value lor the computation of 
Court-lees and that for purposes of jurisdic¬ 
tion should be the same, the value of the sub- 
jeot-matter of the present suit canoot be held 
to be more than Rs. 250. so that the suit 
ought Co have been filed in the Court of a 
Second Class Subordinate Judge. MOTiBHsi 
V. HabiDAS, 22 B SIS. [Cons., 33 B. 658 = 

11 Bom. L.R. 1074 ; R., 16 C.P.E R. 81. 120 
= 21 M.L.J. 21 = 9 M.L.T. 3=8 Ind. Cas. 
.613.} 

(3) —S- 8 —“ Determinable," meaning of.-^ 
The word “ detecminable *' in s. 8 of Che Suits 
Valuation Aot applies as much to tbe final and 
exact and judicial determination made under 
8 .11 of the Court Fees Act as it does to tbe in¬ 
exact and ex parte valuation in the plaint. 
IBBAHIMJI ISSA.II V. BENJANJl JsMSEDJI, 

20 B. 265- 

(4) —S, 8 —Ciuif CoMffs del, s. 12—Suif for 
share of undivided pt operly.-^V/ben a suit for 
partition relates to co-parcenary property, un¬ 
less it is one for general partition among all 
tbe share-holders, the specific and definite 
share claimed must be held to be tbe subject- 
matter of the suit as stated in tbe Suits Valua¬ 
tion Act and the Civil Courts Aot. and the 
value of tbe same should determine tbe Court’s 
jurisdiction, and not that set on the whole 
property which will, of course, be the value of 

a suit in which a general parvition of all the ) 
shares may be prayed for. CHAKBAPANl I 
ABABI V. NABASINQA RAU, 19 H. 66 . [R.. 

20 M. 289.] 

(5) —S. 8 —Partifion suit, compulation of 
Court-fees in.*—In tbe case of a suit lot parti¬ 
tion, whether it falls under s, 8 of tbe Suits 
Valuation Act, or under s. 14 of Act III of 
1673, the value for tbe computation of Court- 
fees and that for the purposes of jurisdiction 
are tbe same, vie., the value of the share 
claimed by the plaintifi. Where the value of 
such share happens to be within tbe pecuniary 
limits of the jurisdiction of the Court in which 
the suit is instituted,'it is immaterial that 
tbe value of tbe entire property sought to be 
partitioned goes beyond such jurisdiction. 
CHIBNASAMI PILLAI V. Kabuppa Udayan, 
21 Mr2M. [R., 16 C.P.L.R. 130.] 


(6)—8. S^Claimfor partition—Ptoperly in 
joint posussion of plaintiff anddefendant—Value 
of relief —Pla intiff’s dtserstion—Buies in s 7, 
cl. 5, Act Vll of {Court Fees)—Non-ajppli- 

eabilttv of—JnUrlocutory order—High Court's 
pou^r to set aside.— Id 'a snit for partition, a 
plaintiff, who alleges that be is in joint pos¬ 
session with tbe defendant of the properties 
baloDging to both in common, is entitled to 
valoe the relisi according to his own discre¬ 
tion. 8- 6 of the Saits Valuation Aot, applies 
to inito ior partition wbioh are not aiso suite fox 
poaMBsios. (31 M.L.J. 31, 19 M. 66» 31 M. 934, 
80 M. 389. 18 M. 66, 81M. 89. R.) The roles 
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Suita Valaation Act (Vll of 1887)— continued. 

contained in s. 7, cl. 5, Court Fees Act, do not 
apply to suob suits. Tho High Court has power 
to set aside in revision an interlocutory order 
passed by a subordinate Court. ChalasAWMY 
RAMIAH V. CHALASAMY RAMASAMY, 11 
M.L.T. 15S=M.W.N. 1912, 199=13 Ind, 

Oas. 903. 

( 7 )— S.8—Suit for accounts. —Valuation of a 
suit, after dissolution of a paitnersbip. for a 
specific sum alleged to bo touod due on an 
adjustment of partnership acoouots, or, in the 
alternative, for accounts, is according to value 
set by plaintiff on tbe relief sought. DHANI 
Ram shah V. Bhagikath Shaha, 22 C. 692. 

(0)—S. 8—Snil for accounts—Valuation for 
Court fees and jurisdictional purposes — Appeal. 
—Under s. 8 of tbe Court Fees Act (Vll of 1887), 
in a suit for account, tbe valuation eutered in 
tbe plaint for purposes of Court-fee deterpiines 
the question of jurisdiction, the value for both 
purposes being tbe same, So, where, after the re¬ 
jection by tbe Subordinate Judge of the First 
Class of the claim of the plaintifi in a suit for 
an account (valued by the plaintifi at Rs. 130), 
the plaintjff preferred an appeal to the High 
Court, valuing bis claim in appeal at Rs. 10,505, 
held, that tbe appeal did not lie to the High 
Court, but only to tbe District Court. BHAG- 
VANTUAI MUNSHl V. MEHTA BA.JURAO, 18 
B. 40. (R.. 18 B. 100. 20 B. 265.j 

(9)—S. 9— Amount of claim as fixed by plaint¬ 
iff—Items incidental to principal relief-^ Appeal 
— Suit to lake accounts — Court-fee—Juried^- 
fion.—In a suit for taking account, tbe plaint 
having contained several items which were all 
incidental to tbe chief item of relief, the plaint 
was held to be substantially one to have tbe 
minor plaintifi’s estate administered, that is, to 
have accounts taken and tbe accounting party 
ordered to pay what (if any) should be found 
due from him on tbe balauoe of suob account. 
Tbe valuation of the suit put by the plaintifi 
being Rs. 130, it was held that the High Court 
bad DO jurisdiction to hear the appeal which 
ought to be to the District Court. The appeal 
was therefore returned for presentation in tbe 
proper Court. According to s. 8 of the Suits 
Valuation Act (Vll of 1877), in suits for taking 
account, the Court fee stamp and jurisdiction 
are both determined by tbe amount of claim as 
fixed by the plaintiff, BaI AMBAv. PRAN.7I- 
VANDAS DHUIiLABHBAM, 19 B. 198. [R., 9 
Bom. L R. 916.] 

(10) — S. 8— Value of <* suit for redemption— 
Market value—Principal amount—Appeal from 
an order.of Subordinate Judgs.-r-The value of 
the subject-matter of tbe suit in a redemption 
sail is not tbs market-value of tbe property bat 
the amount of tbe mortgage money. In a suit 
for redemption where tbe principal amount of 
a mortgage was Bs. 1,000, held, that the suit 
was cognizable by a Monsif and an appeal lay 
to tbe District Judge from an prder of the Sub¬ 
ordinate Judge returning a plaint for preeenta- 
(ioD to tbe proper Court. S- 8 of the Suits 
ValoatioD Aot does not effect the law laid down 
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Suits Valuation Act (VII of 1887) —continued. 

IQ. KEDAB SINGH V. MATABADAL SINGH, 
S A.L J. 713 = A.W.N. 1906. 296=31 A. 44=1 
lod. Cas. 703. (5 A. 332, 8 A. 438, R.) 

(11) — S. 8— Jurisdiction-Valuation of sail— 
Suit for the cancellation of an auction sale of a 
house sold in execution of a money decree not 
exceeding R$. 100— Punjab Courts Act. 1884, 
s- 3.—The value, for purposes of jurisdiction, of 
a suit for the cancellation of an auction sale of 
a house sold in execution of a money decree 
is the value of the judgment-debtor's interest 
in the bouse in suit assessed by the auction 
sale, and not the value the plaintifi chose to 
assess it at. Radha Ram v. Hira, 42 P R. 
1901. (15 A. 378, 50 P.R. 1890. I P. R. 1887, 
I’.B.. 15 C. 104.50 P.R. 1896. F.) 

(12) —S. 6—Valuation of suit —Suit for lease, 
annual rent being Rs. 71— Suit to be valued at 
Rs. 71—Jurisdiction of Munsif —Cour^ Fees 
Act, e. 7 cl. X, sub cl. (c) — Ctv. Pro. Code, 
(1908), s. 115—Decision on facts — Failure of 
Court below to grasp real point — Judicial deci¬ 
sion—Interference by High Court—Prejudice to 
neither party—Question of prejudice, if arises. 
—In a suit »o a Sub-Judge’s Court, the plaint¬ 
iff prayed that bis mourasi mokarari right in 
certain lands be declared and a decree passed 
against the defendants for directing them to 
grant him lease, the yearly rent payable on 
which was Ra. 71. The plaintiff valued the 
suit for the purposes of jurisdiction at Rs. 1.100 
but gave no materials or data to support tbe 
valuation : Held that, under tbe provisions of 

B. 7, cl. (x), sub-cl. (c), of tbe Court Fees Act 
and s. 8 of tbe Suits Valuation Act, the suit 
should have been valued at Rs. 71 for purposes 
of Court-fee and jurisdiction, and itought to be 
filed in the Munsil's Court. Where the deci¬ 
sion of a Subordinate Court is arrived at, though 
wrongly, either on the facts or on a proper 
judicial consideration of tbe matters placed 
before it, the High Court will not interfere 
under s. 115 of the Civ. Pro. Code. But where 
the Court below failed to grasp the point 
whioh really had to be determined, namely, 
whether, under the provisions of tbe Court Fees 
Act and the Suits Valuation Act, the valuation 
of the suit given by tbe plaintiff was correct or 
not, and tbe Court simply accepted tbe valua¬ 
tion given by tbe plaiotiS without attempting 
to ascertain the materials on whiob tbe valua¬ 
tion was based, in fact without arriving at a 
judicial decision at all: Eeld, that, the High 
Court should interfere, if satished that the deci¬ 
sion of tbe Court below was wrong. (11 C. 6, 
11 I.A. 237, 1 C. W.N. 626, R.) In such a case, 
the High Court will interfere even if neither 
party is prejudiced, because the law requires 
that suits ol certain values should be tried in 
certain Courts and the question of prejudice 
does not arise. PORT CANNING AND LAND 

Improvement Co., Ld. v. Eoson ali, 16 
Ind. Cae. 46=17 C W.N. 160. (32 C. 734,9 

C. W.N. 690, D.) 

(13) —S. 9—Amendment of valuation of suif 
in appeal — Court-fee—Jurisdiction.—In a suit 
brought for an account, for the return of certain 
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property, and for the oanoellation of a power-of- 
attorney, the plaintiff valued the suit at- 
Bs. 600. From the decree in this suit, the plaint¬ 
iff appealed to the Chief Court valuing the 
appeal for the purposes of the Court-Fees Act 
at Rs. 600, and for the purposes of jurisdiction 
at Rs. 13,800. It was held, that, as the value 
given for the purposes of Court fees both in the 
plaint and in tbe memorandum of appeal was 
only Rs. 600. tbe value for tbe purposes of 
jurisdiction, must, under s. 8 of the Suits Valu¬ 
ation Act. be taken at that figure, and that the 
plaintiff could not be allowed to amend tbe 
valuation so as to bring tbe appeal within the 
jurisdiction of tbe Chief Court. TEBIN YIN v. 
FoucAR Brothers & Co.. Ltd., 4 L.B R. 
120 . 

(14) —S. 3—Court Fees Act, s. 7 (iu) (d) (e )— 
jurisdtefion — Further appeal.—A suit in which 
an ad valorem Court-fee was payable under s. T 
(iv) (d) le) of the Court Fees Act was valued at 
Rs. 1.005 for tbe purposes of jurisdiction and at 
Rs. 130 for tbe purposes of Court-fees ; it was 
dismissed by the Courts below. On appeal to 
tbe Chief Court, held that no appeal lay. as, 
under s 8 of tbe Suits Valuation Act, tbe value 
of a suit of this nature for purposes of Court- 
fees and for purposes of jurisdiction was tbe 
same, tbe amount of Court-fees being compU' 
table according to tbe value of relief sought. 
SOHAN Lal v. GULAB Mal. 50 P.R. 1896. 
(18 B. 207, F.) [R-. 6 P.R. 1904 ; F.. 42 P.R. 
1901, 27 P.R. 1910; CiUd, 63 P.R. 1902.1 

(15) —S. 3—Jurisdiction, value for purposes of 
—Further appeal—Punjab Courts Act (XVlIIo/ 
1884), s, 70 (1) (5).—The plaintiffs filed an appli¬ 
cation under s. 70 (1) (a) and (6) of Act XVIII 
of 1884 as amended by XXV of 1899 in a suit 
for a perpetual injunction to tbe effect that 
the defendants should not restrain tbe plaintiffs 
from sayinglprayers in a certain mosque and from 
setting up their own imam to lead the prayers of 
their congregation and from performing other 
ritual connected with the Divine service. Held, 
that the application did not lie, under s. 70 (1) 
(6), as the value for Court-fees was the value 
for purposes of jurisdiction and that value was 
assessed in the Court of first instance and in 
the Chief Court at Rs. 100 only, being less than 
Rs. 200. Umar Din v. abdulla, 43 P.L.R. 
1903. (50 P. R. 1896, F.) 

(l5-a)--S. 8 —Bom. Act II of' 1864, 
ss. 8, 15, 12 Bom. L.R. 149 = 34 B. 267. 

(15-6)—S. 3—See APPEAL — FORUM OF 

Appeal, 86 P. R. 1892. 

(15-o)—S. 8—Jurisdictional value for suit for 
settlement of accounts— See COURT FEES ACT, 
1870, 88. 7 (v) (f}, 11, 46 P. R. 1906=94 P. 
L. R. 1906. 

(15-d)—s. 8—See MESNE PROFITS— SUITS 

FOR Mesne Profits and assessment in 
Execution, 7 Ind. Cas. 778. 

(15-e)— S. 8 —Redemption suit—Valuation 
of subject-matter—See MORTGAGE—REDEMP¬ 
TION, 5 L.B.R. 208. P.B.=8 Ind. Oas. 973: 
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(15.^)_a. 8 —Sm Nos. 17- 1-^ swjwa* 

(16)—Sa. 8, 9—Valuation by plaintiff—Found 
arbitrary—’Power of Couri.—The valuation 
made by a plaintifi of the relief sought by him. 
in a suit for partition of properties which he 
claims to be in joint possession of along with 
•his co-parceners, cannot be rejected by the 
Court, even if it is proved not to be a bona fide 
but an arbitrary valuation. The powers con¬ 
ferred by B. 9 of the act, if exercised, ate sufl&ci- 
enb to meet cases, where difficulties arise as to 
the valuation of any class of suits. CheIjASANI 
EAMIaH V. Chelasani Ramasami, 18 H L.T. 
128»M.W,N. 1918, 103 = 24 M.L.J. 283, F.B. 
= 18 lod. Cas. 863. 

(16 a)—Ss. 8 , 9 —Valuation of suit for pur¬ 
poses of jurisdiction aod Court-fee—Sec COURT 
FEES ACT. 1870. a. 7 (iv), (d). 63 P. R. 1902. 

(16-6)--S8. 8 & 9—Suit to direct registration 
of —Method of valuation for purposes of 
jurisdiction—See Jurisdiction of munsiffs' 
COURTS, 17 M.L.J. 673. P.B. = 3 M.L.T. 73 = 
31 M. 89. 

(17)—S3. 8, 9. 12-Bengal. K. W.P. and 
Assam Civil Courts Act iXil of 1887), ss. 18, 
19— General Clauses Act (Io/1887), s. 3 (l3i— 
“ Value ”— Jurisdiction—SuU (or resMution cf 
conjugal rights—Capability of valuation—Long 
pracftce.—The practice, which has prevailed for 
upwards of half a century, of allowing the plaint- 
id, in a suit for restitution of conjugal rights, 
to put a value on the relief, which be asks for, 
and thus determine the jurisdiction, is not 
illegal and should not be departed from. The 
word “ value "ins. 19 of Act No. XII of 1887 
may be interpreted to mean the valuation put 
by the plaintiff on the relief sought by bim. 
A suit for restitution of conjugal rights does 
not admit of being satislaotorily valued, but 
the plaintifi can put bis own valuation, subject 
to the power of the Court to refuse to accept 
the valuation if it ie not bona fide. A money 
value, however arbitrary, cau be placed on all 
suits. A Muosifi can, therefore, try a suit (or 
restitution of conjugal rights, the value of which 
as fixed by the plaintifi, is within bis pecuni¬ 
ary joriedictioo. ZAER HUSAIN Khan v. 
KUBSHED Jan, 3 A.L.J. 266 ; F.B. = A, W. M. 
1906. 99-28 A. 84S. F. B. (61 C. 849 : Dus.) 
CR., 31 0. 362 - 6 O.L.J. 400-11 C.W.N. 468, 
17 M.L J. 673,P.B.-81M.09-3M.L.T. 73.] 

(17*a)—&s. 8. 11—Value of suit—Suit (or 
dissolution of partnership and (or aoooonts— 
Course of appeal— Punjab Courts Act, 1884, 
B. 39—See APPEAD—FOBUM OF APPEAL, 68 
P.B. 1902. 

9— undor—Betroapective effect 
—JuriKitclton — Procedure—Rule of interpreta¬ 
tion regarding-ApplieabUily to Indian Legiila- 
tme—Buit for euetody of toife—Valuation.— 
Held, (hat the rules framed under s. 9, Part II, 
BaiU Velnaiioo Act, 1867, ware not intended 
to have retrospeotive efieot. so as to afleet jam- 
dioMon with respect to an appeal in a suit insti- 
boiM before the roles same into force. Held, 


Salts TaloatioD Act (Yllof 18 B 7 )— conftntud, 

that, although, speaking generally, an enaot- 
ment relating to mattere of mere procedure is 
held to have a retrospective efieot, and to apply 
to suits or action already instituted, yet, this 
principle is not recognized by the Indian Legis¬ 
lature. DHiRTA V. Kesri. 31 P.R. 1909=49 
P.L.R. 1909=3 Ind. Cas. 404=36 P.W R. 1909. 
(12 P.R. 1900, F,B., F.) 

(18-a)—a. 9—See COURT FEES ACT, 1870, 
S.7 (iv) (d). 118 P.L.R. 1904. 

(19)—8. 9—See Nos. 16, 16-a, 16-6, 17. 
supra. 

( 19 .a)_S. 9. r. 4—Rule IV framed under 
s. 9 of the Act-See IIORTOAGE—GENERAL, 
P L.R. 1900. p. 135. 

(20)—S. 11— Applicability—Designed exaggera¬ 
tion of cfatm.—Where a suit which has been 
designedly over or undervalued has been tried 
on the merits by the first Court, and the over¬ 
valuation or under-valuation has not prejudi¬ 
cially afiected its disposal on the merits, tbe 
defect of jurisdiction is cured. An objection as 
to valuation in appeal for tbe firet time, cannot 
be given efieci to. S. 11 of the Act applies to 
cases where tbe effect of improper valuation 
has been to oust the jurisdioiion of a Court cf 
exclusive jurisdiction, and to those where the 
plaintiff has designedly undervalued or over¬ 
valued bis claim for getting a trial in a 
Court different irum the one intended b}' the 
Legislature. HAUIDUNNISSA Blbl v. GOPAL 
Chandra Malakar. 24 C. 66i = l C.W.N. 
556. [R.. 31 C. 849-3 C.W.N. 708. 2 0.0, 

103.J 

(21) — 3. 11—Parttfion, Suit for— Valuation. 
—Tbe value of a suit for partition for purposes 
of jurisdictioD, is tbe value of tbe entire estate 
sought to be partitiooed (3 C.L.J. 197, F.) and 
not that of tbe share claimed by tbe plaintiff. 
Where, however, tbe suit bad been ortoneously 
valued in tbe Court of first instance according 
to the share of the plaintiff : Held, that s. 11 of 
the Act was applicable and tbe appellate Court 
would not interfere, unless it wai^ proved that 
the undervaluation had affected prejudicially 
the disposal of the suit. EDWARD DALGLISH 
V. RamDHARI BaHU. 4 C.L.J. 509. (I C.W. 
N. 136, Appl.) 

(22) —S. 11—Value of the plaintiff's share in 
a partition suit, wUhin Munsifis Jurisdiction— 
Decieionby Sub-Court--Civxl Courts Act Madras 
(III of 1873), s. \2—Valuation for jurisdiction. 
—Tbe vendee of a portion of an estate from its 
purchaser at a Court-sale sued in the Bub-Court 
for partition, Tbe value of his share was much 
below Rs. 2,600, while the whole property was 
worth more than that amount. The Sub-Judge 
decided tbe suit. Held, tbe suit ought to have 
been instituted in the Court of tbe District 
Munsif; but siooe the over-valuation has not 
prejodioially afieoted tbe case, tbe provisions in 
8.11 of tbe Baits Valuation Act apply, so that 
the deoree of the Sub-Judge might be confirm¬ 
ed as U there hod been no defect ofjurisdio; 
tion. Quetre Whether in sails of tees thaa 
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concurrent jurisdiotioo with a District Munstf. 
KRISHNASAMI V. Kanakasabai. 14 M. 183 = 
1 M.L.J. 234. [F., 15M. 69. 23 M. 367 = 9 

M.L.J. 263 ; R., 20 M. 289, 19 M. 56, 35 P.R. 
1901 = 47 F.L.R. 1901, 8 Bom. L.R. 516.] _ 

—S. 11 — Valuation of suit — Appeal — 
Morign^e—Redemption suit — Jurisdiction of 
Couri — Objection not taken bp defendant — Ob- 
jecli'in on appeal. —The words “ ovar>yaIaatioD'’ 
and “ under-valuation ” in s. 11 of the Suite 
Valuation Act. 1887, refer to those cases only 
in which the valuation is discretionary. When 
plaintiff cannot at his discretion 6x a value far 
the suit, the section has no application. A 
suit by a mortgagor for redemption of a house 
sold in execution of an »r parte decree obtained 
by a third person without the knowledge of the 
mortgagor, against the mortgagee, the decree- 
holder and the purchaser, must be valued at 
the amount which the decree-holder would 
recover if successful. Mali v. TULSI Ram 
214 P.L R. 1910. 


(24) —S. 11 , Ctu. Pro. Code (Act XIV0/1862). 
s, b78—Jurisdiction of Civil Court—Suit for 
removal of trustee for breach of (rust—Foram— 
pjffect of louler valuation or ovir valuation of 
sitii.—In a suit for removal of a trustee for 
breach of trust, the value of the trust property 
18 the guide to the determination of the ques¬ 
tion of iurisdiotioD.—The effect of s. 11 of the 
Suits Valuation Act is simply to place over¬ 
valuation or under-valuation of suits on the 
same footing with other irregularities contem¬ 
plated by 8. 578, Civ. Pro. Code, 1S82, 
except that the objection. must be taken 
either in the Court of firt<t instance or in the 
lower appellate Court. The mere change of 
forum consequent on an under-valuation cannot 
of Itself bo treated as ptejudiciallv affecting the 
disposal of the suit on the merits within the 
meaning of s. 11 of the Act, for. that is the very 
wse premised and provided for by the sections. 

**A0HAVA CHARIAR, 
20 M.L.J. 726 = 8 M L.T, 404 = 8 lod. Cas. 515. 

(25) —S 11-Pre-emption. Suit for—Juris- 
dxetion-U.P. AclXVlllof 1876, L 10. notice 
by mortijayee under — Notice amount to be 
entend tn—InUrtst, when morttjayee entitled 
to—Costs, mortijayee intitled to include in 
decree for fortclosure-T. P. Act, s. 86.— 
In June 1886, M. A, mortgaged his zemin- 
dan share to M. K. lot Bs. 3,600 by exe- 
cutiQg a deed of conditional sale. The de¬ 
fendants (representatives of the mortgagee) 
obtained against the mortgagor a decree for 
foreclosure in default of payment of Rs. 5,022 
in March 1896 ; no interest being decreed sub- 
sequent to the institution of the suU. In April 

Tnlv P^sed and in 

July 1396 the defendants obtained possession. 

In March 1897, the plaintiff sued the defendant 

pee-emptum, alleging 
that Rs. 3,600 only were due on the mortgage 
at the time of foreclosure, which sum he was 
willing to pay. The Court of first instance 
dismissed the claim ; on appeal, the District 
J udge deemed it on payment of Bs. 5.022. The 
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defendants in second appeal objected to the 
jurisdiction of the District Judge to bear the 
appeal, and claimed a farther sum due on the 
mortgage for interest from the date of insti¬ 
tution of the suit to date of obtaining posses¬ 
sion. The plaintiff, under 8. 551 of the Code 
of Civil Procedure, objected to bis liability for 
costs included in the sum of Rs. 5,022. Reid, 
that s.ll of Act VII of 1887 did not apply. What 
primn facie determines the jurisdiction of a 
Courtis the claim or subject-matter of the claim 
as estimated by the plaintiff and the^ determi¬ 
nation having given the jurisdiction, the juris¬ 
diction itself continues, whatever the event of 
the suit ; and this is so notwithstanding a 
bona fide error in the estimate made by the 
plaintiff,i f the wrong valuation has not pre¬ 
judicially affected the disposal of the suit or 
appeal on the merits. BAKINA BiBI v. ABDUL 
Hafiz Kban, 2 0 C. 103. (R., 3 O.C. 184 ; 
6 O.C. 255.) 

(26) —S. 11— Jurisdiction—Pre emption suit 

—Appeal—Court-fee—Payment of deficiency 
after limitation period. —The District Judge 
declined to hear an appeal in a pre-emption 
suit valued, for purposes of jurisdiction, at less 
than Rs. lOO, decided by a Munsif of the Third 
Class, on the ground that the suit was under¬ 
valued, and the true value for purposes of 
jurisdiction, was over Rs. 100. The District 
Judge also held that the plaintiff could not be 
allowed to make up the deficiency in the pay¬ 
ment of Court-fee after the period of limitation 
prescribed for such suits bad expired^ Held, (I) 
that the District Judge had overlooked the 
provisions of s. 11 of Act VII of 1887 (Suits 
Valuation Act), and that he should have 
acted in accordaoc^ with them ; (2) that as the 
case fell within those provisions, the proceed¬ 
ings of the Munsif were not void for want of 
jurisdiction ; (3) that the deficiency in the 
Court fee could be levied after the period of 
limitation had expired. The Chief Court 
remanded the appeal to be determined by the 
Divisional Judge having jurisdiction to try the 
case. R.AM v. T/»JA, 173 P.L R. 1903 = 74 
P.R. 1903, Note (16 A. 05, 20 A. 11, 23 A. 423. 
24 A. 218. .Vof K; 3 P.R 1893. C.A. No. 635 
of 1902, 19 C.780, 20 0.44, J?’.) [R., 74 P.R. 

1903.] 

(27) —S. 11 — Suit for siHcific performance of 
contract—Under-vahintxon—Obiect on not taken 
*u Court of first instance —iVo prejudice on 
merits proved—Decree rtversid in apptal— 
Impropriety. —Where the plaintiff sued for 
specific performance of a contract to sell an oil 
well and valued his suit at Rs. 2,000 and the 
terms of the contract were that the defendant 
agreed to sell the well for a total consideration 
of Rs. 4,600 out of which he received a sum of 
Rs. 600 and the plaintiff had to discharge a 
prior mortgage of Bs. 2,000, and where the 
plaintiff, without any objection-being taken as 
to valuation by the defendant, obtained a 
decree in his favour, and where, on appeal, on 
objection taken by the defendant, the decred 
was set aside on the ground that the suit was 
Bs. 2,500 in value a Suboidioate Judge hasno 
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uttder^lued atfd the ^laiot was retarded for 
presentation to tbo proper Court. Beld, that 
8. 11 of the Suits Valuation Aot applied, and 
that the decree ought not to have been set aside, 
because no obiection was taken in the Court of 
first instance and there was no allegation that 
the under^valuattoD prejudicially affected the 
disposal of the suit on the merits. BaiJNATH 
Singh v. Mi Cauk and mi Ta. U.B.R. 1911, 
let Quarter, 82. IIL.B.P.- 85, ; U B.R. 

1697—1901. Vol. II, 443. 14 M. 183. 10 M. 326, 

23 M. 367, i? ) 

(28) —S. 11—'IS (<> jurisdiction — 
No 2 »cjHdice -—Where au objection was taken 
that the Madras City Civil Court had no juris¬ 
diction lo entertain a suit, as the subject- 
matter, a house, was worth Rs. 3,275, (accord¬ 
ing to the valuation put upon it by a 
Commissioner appointed for the purpose) and 
the Judge decided that, under s. 7, cl. (4), 
sub-ss. C and D cf the Court Fees Act. and 
6. 8 of the Suits Valuation Act. plaintiff can 
put any value for purposes of jurisdiclioo, and 
decided the suit on the merits. Beld, that 
the case fell witbiu the terms of s. 11 of the 
Suits Valuation Act. and the High Court could 
not interfere, as the disposal of the suit bad 
not been prejudicially affected. KUPl'USAMl 
Naidu v. ANDALAMM\L, 6 M.L.T. 241 = 3 
Ind. Caa- 440. 

(29) — S- 11—Obj'ecftou to jurisdiction of 
appellate Court—Improjier valuation of s«t<— 
Objection -not taken in first Courl-'Objeclion 
cannot be permitted in appellate Court. —An 
appellate Court cannot entertain an objection 
which has not been raised in the first Court to 
the effect that the suit has not been properly 
valued and if properly valued the appellate 
Court had no jurisdiction to bear the appeal. 
HIRA LaL V. MT JanI Eai. 2 C.P.L.R. 18. (5 
W.R. P.C. 69, F. ; 12 M.I.A. 440. 12 W.R. 
P.C. I, R.) [F.. 11 C.P.L.R. 49.3 

(30) — S- 11 — Objection as to under-valua¬ 
tion of suit—Under-valuation not prejudicially 
affecting disposal of suit—.Second ajypeal—Ad¬ 
missibility of objection. —In a suit for the 
removal of a katnavan and for the appointment 
of another in bis stead, an objection was taken 
on behalf of a defendant that the suit was 
undervalued, and that the suit, if valued 
correctly, was beyond the jurisdiction of the 
Court in which it was instituted. The objection 
was, however, overruled. Held that the objec¬ 
tion could be raised even in second appeal. 
Held also that, as the disposal of the suit wa.s 
not ptejudioially affected by the uuder-valua- 
tion, the objection was not one which the High 
Court could entertain, having regard to s. 11 
of the Buits Valuation Act. GOVINDA MBNON 
Y. KARUNAKABA MENOK, 24 H. 43- ID., 3 
C.L.J. 266.] 

(81)— S. 11—Citi- Pro. Code, $. blB—Want 
of jurisdiction tn original Court to try a suit 
—O^eeliM nbt raised—Value of suit—Jurisdie- 
tUm.—it the value of the subject-matter is not 
set out in definite teems in the '(ilaint, s. ll of 
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the Suits Valuation Aot, 1867, would not apply.- 
It was to be inferred in this case, however, 
that the value of the subject-matter was in 
excess of the jurisdiotion of the Court which 
tried the suit. When there is inherent in- 
competeocy in the Court of the Myook invested 
with powers for the adjudication of suits of 
value not exceeding Rs. 3,000 to try the suit, 
and notwithstanding that no objection to the 
jurisdiction was raised in the original Court, 
the appellate Court is bound to decide the 
question. The error in exercising jurisdiction 
where none existed cannot he cured under 
s. 578. Civ. Pro Code, 1882. MAUNG Myaing 
V. Maunq 8BWE Yon, 1 L.B.R, 85. {F. £ 
R., \ L.B.R. 186.] 

(32) S. 11— Jurisdiction—Suit fora declara¬ 
tory decree that land i.<i shamilat-i-deh ami 
liable to partition—Objection in opjteal—rou'crs 
of a Subordinate Judge ojipainted as Addi¬ 
tional District Judge.—Beld, that a question 
of jurisdiction may be raised for the first time 
at the bearing of a further appeal, if it is patent 
on the record. Held, also, that a suit for a 
declaratory decree that certain land is shavii- 
lat deh aud liable to partition must be valued 
for purpose of jurisdiotion at thirty times the 
jama of the whole land and not of the plaintiff’s 
share in it according to the rules framed by the 
Local Government under the Suits Valuation 
Act. 1887. A suit for partition has no analogy 
with such a suit. (110 P.R. 1888, R.) Held, 
also, that s. 11, Suits Valuation Act. 1887, 
applies only where questions of over-valuation 
or ucder-valuatioD arise and is limited to cases 
in which the valuation depends on the parties 
or the Court, and is not applicable where the 
valuation ie fixed by rules having tbo force of 
law, (133 P.R 1894. F ) When the presiding 
officer of the Court was appointed by Govern¬ 
ment notification as an Additional District 
Judge in a district and the Government ordered 
that the ordinary civil powers to be exercised 
by him were to be limited to those of a Sub- 
Judge of tbc second class, he was competent to 
try civil suits up to the value of Rs. 5-000 
only. Khuda Yab v. Wahah Din, 47 P.L. 
R. 1901 = 39 P.R. 1901. (46 P.R. 1896, R.) 
[Cited, 58 P.R. 1902.] 

(33)— S. 11—Lower ajyjf^llale Court’s decision 
under—No appeal lies from—Objection as to 
under-valuation by plaintiff in second appeal— 
Not fencb/e.-ObjectioD taken by the first defend¬ 
ant, in Ibis case, as to plaintiff's under-valua¬ 
tion of the suit in the Court of first instance 
was disallowed by that Court, which gave a 
decree lor plaintiff. The same contention was, 
again, raised by the first defendant, on appeal, 
and was allow^ by the Dt. Judge, who, how¬ 
ever, on the grouud that he was not satisfied 
that the under-valuation bad ptejudioially 
affected the disposal of the suit on its merits, 
proceeded to dispose of the appeal in exercise of 
his powers under s. 11 of the Act. Oa second 
appeal,'the oontentioii was sought to be raised 
on behalf of iUe plaintiff that -^the lower 
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I 

appellate Court ought to have held that the 
uadei' valuatioQ affected the case on the merits 
aod it was held that a plaintiff cannot be heard 
to sa; that tho under^valaation of his suit pre« 
judicially affected its disposal on the merits, 
where be himself instituted the suit in a Court, 
which had not jurisdiction to try it and the 
decision in the suit in the Court of first instance 
was in his favour. Further, no appeal lies 
against the decision of an appellate Court 
to exercise the powers conferred by s. 11 of the 
Act and dispose of the appeal. Ramasawmy 
AIYANGAR V. OB&I GODNDEN, IS M.L.J. 
487. 

(34) — S. 11 — Questions to be considered in 
appeal. —Where a Court of first instance has 
entertained and decided a suit on the merits, and 
an objection is raised in appeal that such Court 
was not competent to try it, the suit having 
been under-valued, it is the duty of the appellate 
Court to find whether the under-valuation had 
prejudicially affected the disposal of the suit ou 
the merits. If it finds that it has affected, the 
decree of the lower Court may be discharged ; 
if not, the appellate Court should decide the 
appeal on the merits. Wahid-ULLAH v. 
KANHAYA Lal, 25 A. 174. F.B. = A.W.N. 
1902, 222. 

(35) —S. 11— Suit not properly valued to 
evade jurisdiction ^-Rcmaml by appellate Court 
for findings—No final disposal by appellate Court 
—Validity of remand or/fer.—Plaintiff sued for 
possession of certain immoveable property. 
Defendant contended that the suit was under¬ 
valued to evade jurisdiction. The suit was, 
however, dismissed on the ground of limitation. 
On appeal, the District Judge remanded the 
suit for a fioding on the issue as to title. 
When the fiadings were returned, he held that 
the value of the suit was above Rs. 5,000, aod 
returned the appeal memo for presentation to 
the proper Court. On its being presented in 
the High Court, the respondent objected that 
the order of remand for a finding on the issue 
as to title was made without jurisdiction, and 
that anything done in pursuance of that order 
was a nullity. The objection was based on 
under-valuation. Held that in a case like this, 
the effect of 3. 11 of the Suits Valuation Act 
was to cure the want of jurisdiction, unless the 
appellate Court was satisfied that the under¬ 
valuation prejudicially affected the cause on 
the merits. As the lower appellate Court did 
not finally dispose of the appeal on the merits, 
it was open to the High Court to deal with the 
findings and go into the question of their cor¬ 
rectness. 8. 11 of the Suits Valuation Act 
did not apply, only when there was a final 
disposal on the merits. RAMAN v. SECRETARY 

OP State for India in Council, 24 H. 
427»11 M.L.J. 315. 

(36)—S, 11, ci. (I)— Scope—" Over;valuation 
or under-valuation,"—^y the phrase “ over¬ 
valuation or under-valuation,” the Legislature 
intended to include all cases of erroueous 
valuation. The language of s. 11, Act VU of 
16|87» is comprehensive enough to qovet!^ case 


Baits YalaationAct (YII otiHSl)—concluded. 

wherein a Court has cxeroieed jurisdiction by 
reason of an arbitrary valuation, when uo' 
valuation ought to have been made, because the 
suit was incapable of valuation. Where a Court. 
of first instance tries a suit on account of the 
arbitrary valuation thereof by plaintiff, no 
objection being taken to jurisdiction by the 
defendant, the appellate Court ought not to 
dismiss the suit. Al^LEMANNESSA BlBI v, 
Mahomed HATEU, 31 C 849»8 C.W.N. 705. 
[D..34C. 352 = 5 C.L.J. 400=11 O.W.N.458 ; 
Diss., 28 A. 545. F.B.=3 A.L.J. 266=A.W.N. 
1906. 99; R.. 31 M. 89, P.B. = 17 M.L.J. 573 
= 3 M.L.T. 73.] 

(36-a)—S, 11—Sec ACT XII OF 1887, s. 21, 
sub-8. (2). 31 C. 344. 

(36-6)—S. 11—See U.P. ACT XIX OF 1873, 
ch. IV, A.W.N. 1889. 169. 

(36-c)—s. u—See Appellate Court- 
Objections FIRST TAKEN IN APPEAL, 18 M. 
418. 

(36-d)—B. 11—See Jurisdiction—Gene¬ 
ral, 71 P.L.R. 1906=55 P.R. 1906. 

(36-e)—S, 11—See Nos. 1-/, 1-y, 17-a, supra, 

(37)— Ss. 11, 21—Bombap Civil Courts Act 
(XIV of 1869), 5. 2i—Valuation of swif—Juris- 
diction of Court—Restitution of conjugal rights. 
—Where the claim in a suit for restitution of 
conjugal rights is valued by the plaintiff, that 
valuation must be accepted for the purpose of 
jurisdiction, unless it is shown to have been 
made either from any improper motive, or 
deliberately for the purpose of giving the Court 
a jurisdiction whioh it has not. JASODA 
Chhotuv, Chhotu Mannu, 11 Bora. L.R. 
1352=4 Ind. Caa. 836. (34 C. 352, F.]. 

(37)—8.12—See No. 17, supra. 

(39)—S. 21—See No. 37, supra, 

Sukavaai Tenants- 

(1)—' Sukavasis'—XJlkudi tenants —RigWs 
of—Compulsory sale—Right on—Value of land 
acquired-How apportioned.-'She class of tenants • 
known as " Ulkudi tenants,” also called ' Snka- 
vasfs,’ have a qualified interest in the soil. 
Generally it would seem Uikodis cannot sell 
their holdings without the Mirasidar’s consent, 
but when a statutory transfer is forced on them 
they are clearly entitled to oompensation for 
the loss of their interest. The value of the 
land appropriated having been ascertained, it 
mnst be assigned to the Mirasidar and the 
Ulkudis proportionately to the value of their 
respective interests. APPASAMIv. RanGAPPA, 

4 U. 367. 

Suit against—of cultivated land—Limitation 
—See Landlord and tenant—Mirasi- 
DARS, 3 M.H.C. 381. 

Sokhadi. 

Sukhadi, the hak of, ia not affected by Act 
XX of 1839 —Sm Bom. Act XX of 1839,'7 
Bom. L.R. 798. 
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Snminary Decliion. 

(1) — Summary deci^n — RegistraiMn Act 
(1866), s. 53, ^crce under, —A summary deoi* 
flioQ is 006 arrived at by a summary prooeed- 
ing ; aod a decree under s. 53 of the* old Regis¬ 
tration Act of 1866 is a summary decision. 

Mina Konwari v. juggat sehani, 10 C. 
196=^13 C.L.R. 38S. P.C =4 Sar. 454=10 
I.A. 119, P.C. 

Sommary Dismissal of Sait. 

See Res Judicata—adjddications. 

(1)—Ciy. Pro. Code. Act X of 1877. 
Summary dismissal of former mit^^Jnstitutionof 
fresh not barred.—In order to support a plea 
of res ;j«ftca<a under the previsions of s. 13 of 
Act X of 1877, there must have been a determi¬ 
nation of the merits of the claim in the suit, 
and a final adjudication of issues raised by one 
party and denied by the other. Where a deci¬ 
sion, in a former suit in which no issues had 
been raised or determined, is not based on the 
merits, it cannot afiord a bar to a subsequent 
suit with reference to s. 13 of the Civ. Pro. 
Code. Sham Singh v. kharak Singh, 107 P 

R. 1880 [F., 104 P.R. 1883.] 

Bammary Ezecatioo of Decree. 

{D—Decree against father—Engagements by 
sons of judgment-debtor to liquidate decree — 
Decree whether executable summarily against 
sons.—An engagement entered into by the sons 
of a judgment-debtor with the decree-holder to 
liquidate the decree against their father is not 
one which the Court executing the decree is 
competent to enforce summarily by process of 
execution, as they, being entire strangers to 
the suit in which the decree was made, are not 
bound by it; consent of parties cannot give the 
Court jurisdiction to permit the summary 
procedure provided foe decrees made in regular 
suits to be substituted for a regular suit be¬ 
tween the parties to the agreement. RAi Bhag 
S iNOB V. Hardit Singh, 89 P.R. 1880- 

Summary Jurisdiction. 

{!)—Summary jurisdiction of High Court.— 
Summary jurisdiction of High Court to enforce 
solioiter's Hen. OOLLIANJBE v. RAOHAWJI, 

6 Bom. L.R. 879 = 30 B. 27. 

(31—Summary jurisdiction is discretionary, 
in re Tyabji & Co., 7 Boro. L.R. 547. 

Summary Order. 

(1) — Act VIII o/ 1669, 8. 246—Suif to set aside 
summary order—Onus.—In a suit to set aside a 
summary order under the provisions of s. 246, 
Act VIII of 1859, on the allegation that the 
order was illegal, it is for plaintiff to prove its 
illegality. MAHIUA CHANDRA KUNDU V. 
MOULVl NURUDDIN, 3B.L.R. A.O. 70=11 

S. B. 428. 

For distribution of assete—See Civ. Pro. 
Code, 1882,88. 360, 861, 352, 866 , 866, X L.B. 
B. 329. 

Ooeto—Payment of ooeta of—Act Vm of 
16 69, s. 260—Act XXin of 1861, s. 11—See 
DBOBBB—DBCBBB, OONOTBUOnON OF. 9 
O^B. 604. 


I Sommary Petition, 

il)—Jnsialmentbond—Stipulati(m/(yrpQyment 

of entire amount on failure to pay one instalment 
—Summary petition not entertainable under 
s. 53, Act XX 0/1666 for enforcing stipulation .— 
In respect of a bond payable by instalments and 
containing a stipulation that, in case of default 
in payment of any one of the instalments, the 
whole amount secured by the bond should at 
once become due, a petition,in a summarv way 
could not be presented under s.63 of Act XX of 
1866 for the purpose of enforcing the stipulation, 
JAIKISHEN V, ELAHIA ; AROORA V. BUESH, 
83 P.R. 1869. 

Sommary Procedure, 

(1) —-Icf XX of 1866, s. 53—Summary appli¬ 
cation.—A summary application under s. 63 
of Act XX of 1866 cannot be entertained at 
the suit of the assignee of the obligee. GOUR 

Mohun Dass V. Ram Eoop Mozoomdab, 10 

W.R. 84 = 1 B L.R. A.C. 42. 

(2) —Againat surety—Execution of decree— 
See Surety, Liability of surety, 3C.L.R. 
505. 

Summary Remedy. 

Summary enforcement o( contract made by 
Court while managing estate— See COURT, 16 
C. 253. 

Summary Settlement. 

See CUSTOMS—PUN.1AB—Miscellaneous, 
121 P.L.R. 1902=97 P.R. 1902.ft^... 

Summary Suit.F 

r (i)— Summary suit—Ben. Beg. VII of 1825 
EQect of. —Summary suit under Bengal Re¬ 
gulation VII of 1825, s. 5, to set aside a sale by 
a judgment-creditor, for inadequacy of price. 
Lamb v. Bejoy. Kibhen Dass. 8 H.I.A. 
427. 

ScelMAD. ACT VIIi;OF 1866,'s. 69, 26 M. 618. 

Ex parte decree in summary suit—Appeal— 
See APPEAL—Ex |PARTB DECREES, 2 B. 644. 

See CIV. Pro. CODE, 1908, 8.i‘’’95, 

0. XXXVn, rr. 2. 3, 18 B. 717. 

See CIV. PRO. CODE, 1908, s. 104, 0. XLIII, 
r. 1, 26 M. 518. 

r Failnie to bring summary suit—No bar to— 
See Ejectment, Suit for, 12 C.P.L.R. 69. 

Summary suit on promissory note—Power 
to extend time for defendant to apply for leave 
to defend—See PRACTICE AND PROCEDURE, 

3 0. 639. 

Summary Trial. 

(1) —Criminal Procedure Code, ch. XXII— 
Summary trial — Summary jurisdiction not 
a/feefed by ^ length of proceedings. —Where a 
Magistrate is empowered by law to try a case 
Bommarily the fact that the trial is a protracted 
one in no way affeota his juriediction. Mansa 
7n the matter of the petition, A.W.N.el892. 3o! 
(A.W.N. 1891,183, Disa.) 



1311 


THE ALL INDIA DIGEST. 


1312 


Summons. 

See CIV. PBO. Code. 1908 . 0. V, rr. 10 to 
25. 

See Civ. Pro. Code, 1908 , 0. XVI. rr, 1 
— 21 . 

(D— 2^0 evidence adduced by defendant--- 
Summons to plaintiff—Practice.—It is compe¬ 
tent to a Court to refuse to summoo the plain* 
tiQ io a case in which the defendant has not 
adduced any evidence ia support of his case. 
CHYSTUNNO CHUNDER ROY V. KEDABNATH 
ROY, 14 W.R. 99. 

{2)—Omission lo serve summons — Appearance 
of defendant. —Where a summous has not been 
issued to a defendant, the defect is cured by 
his appearance. KHaLUT Ghunder Ghose 
V. SARODA SOONDEBY DOSSEE. Bourke, 
O.C.244. 

(3) —Party f^ummoned but not appearing — 
Bound bp decision.—\ party who has been 
summoned before the Judge and has not 
appeared, is bound by such decision. Per 
Ponfi/ex, J- NoliODEEP Chunder CHOW- 
DHRYv. BROJENDRO LALL ROY. 7G. 406» 
9 C.L.R. 117, [Doubted. 12 C. 3.S.J 

(4) —Service of summems—Period—Civ. Pro- 
Code, 1882, s. 99-A. Section 99*A of the Civil 
Procedure Code, 1882, is not very happily ex¬ 
pressed. but it means that when a plaintiff fails 
for a period of one year from the return of the 
summons unservod, to apply for the issue of a 
fresh summons and on that application to satisfy 
the Court that he has used bis best endeavours 
to discover the residence of the deiendant who 
has not been served, or that such defendant is 
avoiding service of process then, and only then, 
the Court may dismiss the suit as against such 
defendant under the section. The section 
refers to the lapse of a year, not from the filing 
of the plaint, but from the return of the sum¬ 
mons unserved. JUGALPRASAO V. BiSESAR, 
7 Bom. L.R. 928. 

(5) —Ctv. Pro. Code, Act VIII of 1859, ss, 65. 
113— Service of summons not in sufficient time 
—Ex parte|dccrw— Application to setaside decree, 
—Where summons was not served on the defend¬ 
ant in sufficient time to enable him to appear 
and answer, an ex parte decree passed against 
the defendant was set aside on his application, 
and the suit was ordered to be re-heard. Quare : 
■^Whether there was proper service under s. 55, 
Act Vlll of 1859, wbeu a copy of the summons 
was affixed on the door of the house in which 
the defendant was living ? CHAN'BASAPFA bin 

Samoappa v. mainaba 6tn Mahadshet, 7 
B.H.C. A.C. 138. 

(6) — Court’s power, if service cannot be effect¬ 
ed in time —Summonses, application for—Nazir's 
duty.—3eld, that if a party applies for sum¬ 
monses so late that service cannot he effected 
in time, the Court may refuse to adjourn the 
hearing: but neither the Court nor the Nazir 
should refuse to issue summonses simply because 
it is supposed that they cannot be served in 
time. ABDUL HAFIZ KEAN v. AJUDHIA, 2 
O.C. 34. 


Sammons — contimted. 

{T,—Civ. Pro. Code {Act X of 1877), s. 37 fo)’ 
— ‘ Non-resident ’ meaning of. — The word 
‘ resident' in legislative enactments must be 
construed accordiog to what may be supposed 
to have been the intention of the Legislature in 
using the term. In s. 37 of the Civ. Pro. Code 
(ActX of 1877), cl. (a) has been intended to 
enable persons who ardoot resident within tho 
local limits of a Court to appear by a person 
bolding a general power of attorney, and the 
term ‘non-resident ’ in the section should be 
construed broadly, so as not to prevant a cre¬ 
ditor from enforcing his - claims against hie 
debtor. The above term cannot be allowed to 
cover every abseoce from home, whatever its 
nature or duration: but it will include every 
absence which may reasonably be supposed to 
have been within the contemplation of the Le¬ 
gislature when enacting, the above clause for 
enabling non-resident persons to appear by 
general agent. So, a person who, having resided 
for a number of years at his place of business,, 
was absent f^r an interval of several months at 
his distant native country,was held, during SQOb 
interval, to be non-resident within the jurisdic¬ 
tion of the Court, in his place of buisness, for 
the purposes of s. 37, RaMCHANDRA SAEEA- 
RASd V. KESHAV DURGAJI. 6 B. 100. [F., 28 A. 
135 = 2 A.L.J. 626=A.W.N. 1905, 221 ; Appr., 
U M.L.J. 223 ; R., 14 B. 541.] 

{9)—Affixing summons to door—Temporary 
absence, no ground. —Mere temporary absence of 
the person to be served does not justify the 
process server affixing the summons to the door. 
(21 B. 223, R.) It is the duty of the peon to 
take some pains to find out the person to be 
served, so that, if possible, personal service 
may be effected. SUBRauaNIA PILLAI v. 
MUTBUEUTTI. B H.L.J. 84. 

(9) —Service mi Railway Company.—Fot the 
purposes of summons, a Railway Company must 
be deemed to dwell at its principal office. HaN- 
LON V. INDIA BRANCH RIALWAY COMPANY, 

1 Hyde 197. 

(10) —Civ. Pro. Code, 1882, s. S 2 -Serviee 
of summons, mode of — Duty of Court—Sam¬ 
mons transmitted to another Court for service^ 
Power of transmitting Court to question validity 
of service—Cases where transmitting Court eon 
queslionsufficiency of service by another Court.—~ 
Where the service of summons is effected by affix¬ 
ing a copy of it to the door of the defendant’* 
dwelling house, it is expressly provided by s. 82 
of theCiv.Pro.Code, 1882, that the Court should 
decide whether the summons has been duly 
served by such affixing or not, and mast be 
satisfied that the defendant is keeping out of the 
way for the purpose of avoiding service: and 
if it is not so satisfied and consequently decided 
in the negative, then, a new summons must be 
issued, or substituted service directed. ThaN 
must be personal service, if practioable. 
substituted service of any kind whatsoever is 
only allowed on proof that reasonable effects 
have been made to serve the defendant person-* 
ally, and that he is wilfnlty evading'servim*!^ 
to the mode of substituted service, it is to be 
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SammonB—eonltnued, • 

settled according to the circumstances of each 
case, 117,18 A. 241,7 Bom. L.R. 159, 

18 M.L.J. 96.] Where, however, service of 
summons has been efiected through another 
Court, the original Court is not bound, in 
every case, to satisfy itself that the law as 
to service has been strictly followed. The 
Court serving the summons alone can judge 
whether service has been properly effected, 
and the transmitting Court cannot act as a 
revising Court as regards the service. There 
is a presumption in favour of the proceed¬ 
ings of Courts of justice that everything has 
been duly performed, and if the return states 
that the service has been duly efiected, that 
.presumptiou would prevail, unless the return 
discloses some patent irregularity or clear 
divergeuce from the law. [Cons., 22 C. 869.] 
Although, on a return from a competent Court 
that service has been duly effected, the trans¬ 
mitting Court should presume that either 
personal service has been effected, or substitut¬ 
ed service under ss, BO, 82 of the Civ. Pro. Code. 
1882, still, the presumption in favour of the due 
execution of acts of judicial nature only obtains 
donee probetur in conlrarium, and there may 
now and then occur cases where there is some¬ 
thing in the return distinctly negativing that 
presumption,and showing illegality in the mode 
of service. Thus, in the present case, where 
the return from the serving Court was to the 
following effect “ Read bailiff’s endorsement on 
the back of the process, stating that the 
summons has been affixed to the defendant’s 
house on the 22Dd December, 1881, at 9 A.fii.; 
and proof of the same having been duly taken 
by me, it is ordered that the summons be 
returned;” held, that there was no sufficient 
service. The return itself proved the insuffi- 
oienoy, and the case constituted an exception to 
the general rule that a return of service by a 
competent Court must be taken as proof of 
such service. In the first place, there was no 
statement that service was duly effected ; nor, 
in the second place, did it appear that anything 
was done beyond the affixing of the summons 
on the defendant’s door; nor that the provisions 
of ss. 80 and 82 of the Oiv. Pro. Code, were 
etrictly followed. NUBUB MAHOMED v. KAZ- 
BAI, 10 B. 202. 

(11)—Acf X of 1869, ss. 47, 56, 58—Snif for 
Tent-y-Service of summons on defendant residvtg 
outside district—‘Decree of Revenue Courts— 
Jurisdiction of Civil Courts.—The words in s. 
56 of Act X of 1859 “upon proof that the sum¬ 
mons or proclamation has been duly served 
aoootdiog to the provisions of this Act,” refer 
to the mods in which a summons is to be ser¬ 
ved. Where the defendant in a snit for rent 
resides in another district and the service of 
BOmmoDsis effected by a peon of the Colleokor’s 
office of the distriot in which the suit is brought, 
■nd not through the Oolleotor of the district 
in which the defendant resides, as required by 
1 . 47 of the Aot snob procedure wonld not 
amount to suoh irregularity at to vitiate the 
fKoeedings. An irregularity of this kind by 
whioh the party is not injor^ does not vitiate 

0. IX—83 


Summons — continued. 

the proceeding and render the ex parte decree 
passed against him void. Quaere :—Whether 
the Civil Court, which includes not only the 
Court of the District Judge and of the Subordi¬ 
nate Judge, but also that of the Munsif. is 
competent to enquire into the irregularity of 
decrees obtained in tbe Revenue Coi\rt, and 
either set them aside, or treat them as mulli- 
ties, on tbe ground of greater or less irregulari¬ 
ties in the proceedings. MACKINTOSH v. 
Kally Doss Mullick, J1 B L.R. 1 = 19 W. 
R. 234. 

(12) —S’ummons to defendant — Service — Pro¬ 
cedure-Affixture on house of defendant—Sum¬ 
mons not served to be returned to Court for fresh 
order.—Every summons not actually served on 
the party, defendant or respondent, or on his 
recognised agent, must be stuck up on the 
house in which such party ie actuallyresiding, 
s. 55 of Act VIII of 1859, whioh lays down the 
proper course of proceeding in cases where a de¬ 
fendant or respondent cannot be found, directs 
that the summons should be returned to tbe 
Court and an order obtained from the Court 
as to the mode of service.—In this case, the 
High Court expressed strong disapprobation of 
the impropriety and want of care on the part 
of tbe lower Court in passing a decree against 
the defendants of the second part without any 
evidence and also actually making them liable 
for the costs of the defendants of the first part, 
when, very probably, the former had never been 
summoned at all nor had any notice of the suit 

itself. GoPAUL Doss v. Greedharee Doss. 
6 W.R. 13. 

(13) —Scryice of summons— Practice — Ctv. 
Pro. Code, 1882, s.80.—Where there is merely a 
statement that Che respondent oannot be found 
but it does not appear that any effort was made 
to find him, tbe serving officer is not entitled to 
affix a copy of tbe summons on the outer door 
of the house in which the respondent ordinari¬ 
ly resided, as provided bys, 80 of the Civil Pro¬ 
cedure Code. 1882. Sakharam V. Padmakar, 

8 Bom. L. R. 757=80 B. 623. 

(14) — Act VIII of 1859, 8. 55— Procedure,— 
Under s. 55 there is no proper service unless it 
be the fact that the defendant is actually dwell¬ 
ing in the house upon which tbe summons is 
affixed; and cannot after diligent search, bo 
found in other words, is keeping out of the way 
to avoid service.—Where a judgment-debtor 
applies to set aside an ex parfe judgment on the 
ground that there was no effeoCual service o£ 
the summons upon him. be should be called 
upon to give his evidence, or to make out a 
prima facie case. Khudeerun Lall v. 
Chuttebdharbb Lall. 21 W.R. 242. 

{I6f—Service of summons—Nature of dwelling 
necessary for effective service. —Service of a copy 
of tbe summons on the door of the house in 
which the defendant is dwelling is one of tbe 
modes of servioe provided in lieu of personal 
service, but it is necessary that the defendant 
shonld be residing in the house in snob a manner 
as to make it probable that knowledge of the 
service of the summons will ceaoh him. There 
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Summons-^ con tinued. 

may be a dwelliog sufficieot to give juiisdiotion 
aod yet Qot the kind of dwelling necessary to 
make a good service. ANANTHA NaRAYANA 
V. PERIYANA KONE, S M HX. iOl. 

(IG)-Ss. 79, 80, Civ. Pro. Code. 1882—Suffi¬ 
ciency of proof of service of summons — 
of service of summons.—For the purpose of 
showing that the defendant cannot be found, 
the ailidavit of service of summons must show 
that proper efforts to find him were made, and 
that the copy of the summons was affixed on 
the door of the bouse in which the defendants 
ordinnribj resided at the time of service. 
Whether or not these conditions are established 
to the satisfaction of the Court, must in each 
case, depend on its own particular circumstances. 
It seems that in case of defendant's refusal to 
sign the summons, when tendered, those condi¬ 
tions need not necessarily be established. 

Eajendro Nath Sanyal v. Jan Meah,.26 
C. 101«2 C.W.N. 574. [F., 5 C.L.J. 555 ; E., 

30 B. 623 = 8 Bom. L.R. 757.] 

(17) —S. 80, Civ. Pro. Code, 1882—Affidavit 

of service. —S. 80 of the Code is intended for 
oases in which the writ of summons should be 
affixed in the way required by that section after 
a proper attempt has boeu made to find the 
defendant. A process server may go to a man’s 
house and not find him, but that is not attempt¬ 
ing to find him. The process server should 
go to bis house, make enquiries, and if neces¬ 
sary follow him. He should make enquiries to 
find out when ho is likely to be at home, and 
go to the house at a time when he can be 
found. Before service like this can be effected 
it must be shown that proper efforts have been 
made to find out, when and where the defendant 
is likely to be found ; an affidavit filed in sup¬ 
port of service of a writ of summons should 
substantiate this. COHRN v. NURSING Dass 
Auddy, 19 C. 201. [F., L.B.R. 1872—1892, 

639. 2 N.L.R. 63. 6 C.L.J. 555 ; R., 18 A. 
241.] 

(18) —C/jofa Nagpur Encumbered Estates Act, 
s. 3—Process includes summons. —Process in¬ 
cludes summons. In that sense, it bars all 
suits to which cl. (3), Gbota Nagpur Encum¬ 
bered Estates Act, applies. According to the 
second part of s. 3 of that Act, allsuits institut¬ 
ed after the vesting order is made and while it 
is in force, are barred. KAMRRHAR Pershad 
V. Bh ikan Narain Singh, 20 C. 609. 

(19) — S. 80, Civ. Pro. Code, 1882—Summons 
— Service—Defendant refusing to sign acknow¬ 
ledgment- Substituted service.—The law requires 
that there shall be aotual service of summons 
whenever that is practicable, and substituted 
service is allowed only on proof that the defend¬ 
ant is evading service. Hence, where the copy 
of a summons is tendered to the defendant 
personally and be refuses to sign the acknow¬ 
ledgment, the Court should proceed in the 
manner directed by ss. 60 and 82 of the Civil 
Procedure Code, 1882. QANQADHUR v. Ram- 
OHANDRA, 7 Bom. L.R. 139. 


Summons—confinued. 

(20) —Suftsfifnfed service— Civ. Pro. Code, 
1359, s. 57 — Application to set aside ex- 
parte decree.— Substituted service, if duly 
effected under the provisions of the law, is as 
valid as personal service ; and therefore, where 
substituted service had been effected under 
s. 57 of Act VIII of 1859, an ex-parte judgment 
would not be set aside on an allegation of no 
notice, and of good defence on the merits. KlS- 
SUR CHUND v. BHOOBUNESSUR Chundbr, 
Bourke, O.C. 25 = Cor. 151. 

(21) — Substituted service—House — Dwelling- 
house. —A mofussil Judge stated, in bis return 
to the Sheriff of Calcutta, that substituted 
service bad been effected by fixing a copy of the 
summons to the ‘'house” of the defendant. 
Held, that the return was ineuffioient, and that 
the word ” dwelling-house ” must be expressly 
mectioned. BUDDOO BABOO v. LAMBODAR 
Mullice, 1 Hyde 132. 

(22) -Civ. Pro. Code {Act VIII of 1859), 
s. 49— Summons, service of — Agents. —Service of 
summons on persons merely looking after the 
affairs of a defendant is insufficient under s. 49 
of Act VIII of 1859, such persons not being 
agents. RAM SOONDUBEE DASSIA v. RANEB 
BURUT SOONDUREB DEBIA, 17 W.R. 33. 

(23) —Cjv. Pro. Code, 1859, s. 17, cl. 2— 
Recognised agent — Carrying on business.—A 
Bombay firm simply employed by the owners, 
resident in England, of a ship visiting Bombay, 
to procure freight for her for a particular 
voyage, cannot, under ordinary circumstances, 
be regarded as carrying on business in the name 
of the owners, and, therefore, cannot be deemed 
recognised agents within cl. 2, s. 17, Civ. Pro. 
Code. Quare. —Whether, in order to con¬ 
stitute a recognised agent within the meaning 
of the above section, the business carried on by 
him must be continuous, and not an occasional 
or desultory business ? RATANSI Pancham 
V. CHARLES SAUNDERS, 8 B.H.C.O.C. 189, 
[R., 9 B.H.C. 37.] 

(24) —Ciu. Pro. Code (1877), s. 76—Service of 
process on agent-Carrying on business, meaning 
of. —In order to satisfy the conditions laid 
down in s. 76 of the Civ. Pro. Code, there must • 
be a person residing without the local jurisdic¬ 
tion, but carrying on business or work within 
those limsts by a manager or agent and sued 
on account of such business or work, that is, 
business or work either actually itself carried 
on by the agent or manager, or forming part of 
the business in the sense of a connected course 
of transactions, to the management of which 
he has been duly appointed. Where an agent 
has been put forward substantially to take the 
place of his principal within a particular juris¬ 
diction. be should take his place at the option 
of aperson who has dealt with him, in any legal 
proceedings that may arise out of the business 
or work carried on by him. The manager 
or agent contemplated by the Code means 
one having an initiative and independent disora* 
tioD, although subject possibly to principles 
and general orders prescribed for its guidance. 
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His posibioD is distisguisbable from that of 
a servant employed only to carry out orders or 
to eseoute a parcioular commission, and from 
that of a factor or oommission agent, who is not 
in any way identified with the firm. GOCUL- 
Das Dwarkadas V. Ganeshlal Halasroy 
4B.416 

(25) — Service of summons on the defendant — 
Defendants away in foreign territory—WJuther 
affixing summons to outer door of thexr resi¬ 
dence, proper and sufficient service—-S. 89 of 
Act XIV of 1882.—Where it appears that rea¬ 
sonable efforts have been made to effect personal 
service on the defendants but without success, 
the Code of Civil Procedure permits of the sum¬ 
mons being affixed to the outer door of the resi¬ 
dence of the defendants. In this case the 
defendants went to a village in Pudukotai 
territory and it was not known when they 
would return. The serving officer tried to 
effect service personally twice but failed. Held 
he was justified in affixing the summons to the 
outer door of their residence, and that such 
service was proper and sufficient service. 8. 69 
of the Code of 1882 only deals with cases in 
which the defendant resides out of British 
India, and does not apply to a case where 
the defendant, being a resident of British 
India, is away in a foreign territory for a tem¬ 
porary purpose. KASI VISVANATBAN Cbett? 
V. MUTHU K.R. ARUNACHALLA5I CHBTTY, 2 
HW.N. 1911 397»21 U.L.J. 978. (29 M. 
324, Doubted ; 21 M. 324, F.) 

(26) --Ctv. Pro. Code, Act VIII of 1859, s. 17 
—Service of summons—’Foreign prirwipal carry¬ 
ing on business through agents in India—Service 
of Indian apents.—Where a foreign principal 
carried on business in India through a local firm, 
service of summons on the manager of the firm 
is sufficient service on the principal in respect 
of matters connected with euch business. 
Bajaram Govindramv. M.B. Brown, 7 B. 
H.C.0.0. 97. 

(27) — Partners — Service of summons. —The 
service of summons on one partner for his co¬ 
partner was held to be a good service. RAM- 
OHANDRA BOSE V. O.T. SNEAD, 7 B.L.R. App. 
58. 

(28) —Service of eumtnons—Parfnere.—The 
defendants carried on business in partnership in 
Calcutta, fiervioo of summons was effected by 
leaving the summons with one of the defend¬ 
ants. not at the place of busiDess in Calcutta, 
bat in a mofussil station ; held that the service 
was good only as against the defendant served 
and not as against others. KA8TOOR MULIi v. 
JOOKERAU, 11 B.L.R. App. 26. 

(29) —Service on co-parfner for partner.— 
Service of a summons intended for one partner 
upon another partner of the same firm is not a 
snffioient service. Partners are not the recog¬ 
nized agents of each other within the meaning 
of el. 2, 8. 17i Act VIII of 1869, LUCHUBEPUT 
DOOARE V. 8IBNABAIM MUNDLB, i Hyde 97. 

(80)—Civ. Pro. Cede. 1869, ss. 74, 76. 443— 
Seirvic* of eummons on minor defendants— 


Sammons — contimied. 

Partnership suit. —Service ofsummons on minor 
defendants must be effected on their guardian 
ad litem appointed in the first instance under 
s. 443, Civ. Pro. Code. (14 C. 204, P.) Where 
a firm consisted of certaiu minors and others, 
and a suit was brought against them to enforce 
a mortgage of the partnership property, the 
affixing of the summons at the place of the 
partnership business, instead of its being ser¬ 
ved on the minors or upon the guardians per¬ 
sonally is nob sufficient service of summons under 
s. 74 or 76, Civ. Pro. Code, even assuming that 
those sections apply to such a case- JATINDRA 
MOHAN PODDAR v. SRIN.ATH ROY, 26 C. 
267 = 3 C.W.N 261. 

(31) —Acf VIII of 1859. ss. 60, 66—Service 
of summons by post—Foreign territory.—k 
summons cannot bo sent by post to any place 
to which letters are not registered by a Post 
Office. A special bailiff cannot be sent to servo 
a civil process in a foreign territory. Kaseu 

A.J1M Duplay v. Kasim Mahomed Baracha, 

2 B.L.R. A.C. 59 = 10 W.R. 3*9, [R., 1 N.W. 

P. 172. 8 B.H.C.O.C. 140, 7 B.H.C.O.C. 172,] 

(32) —'Seryicc of summons by post on defendant 

— Return of summons endorsed as "refused ”— 
Person alleged to be defendant not the real 
defendant—Material irregularity—Interference 
by High Court — Civ. Pro. Code, 1882, ss. 82 
and 622.—A Court acts with material irregu¬ 
larity in considering a summons which was 
sent through the Post Office for service on the 
defendant and which was returned by it endors¬ 
ed as “ refused ” by a person (not shown to have 
been the defendant) as good service and in pass¬ 
ing an ex parte decree against the defendant, 
so as to call for interference by the High Court 
under s. 622, Civ. Pro. Code (1882). JAGAN- 
NATH BRAKHBHAV V. J. C. BASSOON, 18 B. 
806. (R., 29 M. 324 : D.. 21 B. 412,] 

(33) —Service of summons by post in registered 
cover — Practice. —A summons was sent by the 
Sheriff by post in a registered cover to the 
defendant at Colombo in Ceylon. It was 
delivered by the postman in tbe presence of a 
witness who was personally acquainted with 
the defendant and the place where be ordinarily 
resided and who saw (he cover delivered to the ^ 
defendant who refused to accept it. Held, that 
the service in this instance was good. ABDUL 
AH V. COBIMJI Taffebjee, 1 C.W.N. 86. 

(34) —Sammons—Wofice o/Appeal not served 
foreme year — Freshsummons — Notice — Respond¬ 
ent absent from home —Rervice.—In a case 
where there is nothing whatever to mislead, an 
appellant who has failed for twelve months to 
serve notice (A appeal npon the respondent will 
not be allowed to have a fresh summons issued 
and served. Where a party serving notice of 
appeal is told that tbe respondent is not in bis 
house at that time, that he is elsewhere, and is 
told where he is, and yet chooses to affix the 
notice on the door of his boose, such service is 
void. DOOLB GHUND V. NIBBAN SINOH, 20 
V.R. 62. 
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<35)—S. 99'A, Civ. Pro. Code, 1882— Sum- 
ntons - Fresh summons. —To satisfy the.terms 
of s. 99-A, Civ. Pro. Code, the plaintiff 
must (1) apply within a year of the last sum¬ 
mons unserved and also (2) satisfy the Court 
that he used diligence in the meanwhile. If 
he fails to establish any of the two poinfs, his 
suit must be dismissed. ByaHARIMAL v. 
SATVA, 3 Bom. L.R. 402. 

(36) — Application tor fresh summons to de¬ 
fendant—Civ. Pro. Code, 1882, ss. 72, 99-A 
— Limitation. —The Nazar of the Court is 
the proper officer to whom, under s. 72 of 
the Civ. Pro Code. 1882, the summons is 
delivered for service, and whose duty it is to 
return it to the Court, if unsetved. So, where 
an application for a fresh summons to defendant 
(the first summons having been returned uo- 
served, was made within one year from the 
date of the Nazar’s counter-signature below the 
plaintiff’s endorsement of non-service, held th^t 
the application was within the time prescribed 
by s. 99-A of the Civ. Pro. Code. 1882). Par- 
SOTAM VlTBAL V. ABDUL RAHMANBHAI, 

13 B. 500. 

(37) —Summons— Issue of fresh summons — 
Return of old summons. —A fresh writ of 
summons will not be granted till the old oue is 
returned into Court. ISSURCHONDER Sbin 
V. ASHOTOSH CHATTERJEE, 1 Ind. JuF. N. 
S. 283. 

(38) — Summons — Application for tresh sum¬ 
mons—Practice.—kn. application for a fresh 
summons to appear, etc., should be issued on 
petition showing that a fruitless endeavour bad 
been made on tbo part of the plaintifi to serve 
the first summons, and that it was not by any 
default of his that he bad failed. UrquHART 
V. Gilbert, 1 Ind. Jur. N.S. 224, 

(39) —Ciu. Pro. Code, 1882, s. 162—Suit 
adjourned for hearing—Necessity for issuing 
fresh summons to witnesses already summoned 
—Practice.—Whecd a suit is adjourned for 
hearing, it is not necessary to issue fresh 
summons to witnesses already summoned. The 
proper course is to warn the witnesses that they 
would be required to appear on the adjourned 
day. SUBBARAYADU V. ChENCHURAMAYYA, 
24 M. 200. [R., 2A.L.J. 345 = A.W.N. 1906. 
92.] 

(40) — Return of summons— Order of Court — 
Clearness. —When summonses are returned 
unserved, theCourt must pass subsequent orders 
very clearly, stating the delay for non-service, 
etc. A vague order to the effect " no vigilant 
steps are taken to secure attendance of wit¬ 
nesses ” will not do. PoNNA KrishnaVA su- 
DEMUDU V. KOVURIRI BASURI REDDI, M. 

W.H. 1912. 174 = 15 lod.Cas. 188. 

(41)— Summons—No return of service—Powers 
of Court—Duty of party .—Where there is no 
return of service to summons, the law gives 
the Court a full discretion either to issue a 
second summons or to cake or not to take strong¬ 
er measures provided by law. It ie not impera¬ 
tive on one Court to take measures to expedite 


Summons— continued. 

the service in another Court. It is the business 
of the party to move the Court to do what is 
necessary for bis case. Dowlat MUNDUR v. 
Omrao Singh Bana, 14 W.R. 336. 

(42) —Irregular service of summons—Effect 
—Act VIII of 1859, s. 119— Joint promissory 
note. —An irregular service of summons on two 
out of three defendants to an action brought on 
a joint promissory note does not give the third 
defendant, who had been properlyserved. ground 
for objecting to a decree passed against him 
under Act V of 1866. EWING CO. v. GOSIDAS 
Ghose. 3 B.L.R. App. 7. 

(43) —Summons, non-service of —Decree, suit 
to set aside, on the ground of non-seroice of 
summons—Non-service of summons, defence of, 
if can be raised—Res judicata.—The principle 
of res judicata, is a principle of rest and 
convenience and not of absolute justice. A 
decree can be set aside either under s. 108, 
Civ. Pro. Code. 1882, on the ground of non¬ 
service of summons, or on review, or by a re¬ 
gular suit on the ground of fraud. Non-service 
of summons alone is not a ground for setting 
aside a decree by suit. If the question of non¬ 
service of summons cannot be raised by suit, it 
cannot be raised as a defence to a suit. 

Narasingh Das v. Bibi Rafikan, 11 C.L. 
J. 250*14 C.W N. 507 = 37 C. 197 = 5 lod. 
Caa. 198. (29 A. 212, 4 A.L.J. 51, F.) 

(44) — Act VIII of 1859, 5 . 119—Summons— 
Seruice-Oouso/proo/.—Under s. 119, Act VH! 
of 1859, the onus of proving that the summons 
was not served is on the party claiming the 
benefit of that section. SHAIKH TOBAB ALI v. 

Chooramun Singh Ohowdhry, 24 W.R. 
262. 

(45) —XIX 0 / 1853, 5 . 26—Suif for 
damages against witness—Service of summoixs— 
Procedure—Plaintiff summoned by defendant— 
Evidence.—In order to maintain a suit for 
damages against a person for not attending as 
a witness at the hearing of a suit, it is neces¬ 
sary that the requirements of s. 26, Act XIX of 
1853, should be fulfilled; iuother words, that the 
summons should have been personally deliver¬ 
ed. Service of summons through a pleader is 
not sufficient. Under the provisions of the Civ. 
Pro. Code, a defendant who, bona fide and for 
substantial .reason, requires that the evidence 
of the plaintiff should be taken, ought never, 
in ordinary oases, to have a decree made 
against him until that evidence has been given. 

Roy Dhunput Singh Bahadoor v. Prem 
Bibeb, 24 W.R. 72. 

(46) —Service of summons—Evidence —Admis¬ 
sion by one defendant — Failure to jnove service 
of summons on other defendants.—The witness¬ 
es who were present at the service of summons 
cannot be termed secondary evidence of the 
service of summons. They are the best evi¬ 
dence of suoh service. An admission made by 
a defendant in Court is no proof that plaintiff 
had no cause of action as against that defend¬ 
ant. The plaintiff would still be entitled to a 
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decree as againat that defendant even though 
the plaintiff failed to prove service of summons 
on tbe defendants who did not appear. SOO* 
GUNDAMOYEE DEBBA V. AZBEMOODDEEN, 

W.R. 1861, 33. 

(47)— Application for revival of suit—Enquiry 
as to non-service o) notice—Evidence, — Proce¬ 
dure. —When a patty applying to have bis case 
revived alleges that no notice was served upon 
him. as tbe law requires, it is tbe duty of tbe 
Judge to examine on oath the officer by whom 
that service is reported to have been made, and 
not to be satisfied with tbe formal report of tbe 
Nazir. The neighbours that signed the receipt 
given to tho peadah should, at the expense of 
the petitioner, be sent for and examined. 
Sreenath Thakoor V. Messrs. R. Wat¬ 
son and Co.. 4 W.R. Mis. 4. [F.,7C. 34 = 8 
C.L.R. 369.] 

(48) — Legal service of notice, report of Nazir 
not sufficient proof o/.—Tbe report of a Nazir 
that a summons has been served on a defend* 
ant, is not sufficient proof of service as 
required by law. It is the duty of the Court 
to examine tbe officer who served the sum¬ 
mons or any person on the part of tbe plaintiff 
that accompanied the officer to point out the 
debtor. Ram Soondur Chuckerbutty V. 
Kalee Komul Dutt, 8 W.R. Act X, Rul. 
92. 

(49) — Witness—Service of summons and issue 
of proclamation—Evidence—Nazir's report- 
Witness evading service of summons — Penalty. 
~Tbe Nazir's report of terviceof summons or 
of issue of proclamation is no doubt sufficient to 
admit of a Court taking steps to enforce tbe 
attendance of a witness. But when the Court 
proceeds to enforce the penalty, and one so 
heavy as in the oase of a witness failing to 
attend a Court of Justice when duly summon¬ 
ed, it is necessary to see that all the steps for 
serving tbe various processes required by law 
have been duly observed, and tbe Nazir's re¬ 
port is insufficient for Ibis purpose. The peadas 
who served the processes should be examined 
on oatb, and the patty should be allowed to 
cross-examine them. The only law now in 
force* under which punishment can be inflict¬ 
ed on a witness evading process, is tbe Penal 
Code, and ss. 172 to 176 limit the amount of 
fine to be imposed in oases such as the present 
to Rs. 1,000. In re NiLKANT Bhutta- 
OHARJEB. W.R. 1864, Mil. 9. 

{60)—Application for execution—Service of 
noftce—Nastr’a return whether sufficient legal 
evidence. —Tbe Nazir’s retarn is per se no legal 
evidence at all of service of notice of applica¬ 
tion (or execution. B. 222 of the Oiv. Pro. 
Code, simply direots the Nazir to make a re¬ 
turn, but does not in any way constitute that 
return to be legal evidence, especially when the 
return happens to be disputed. 8HAH £00K> 
DUN LALL V. NOOB ADI, 10 W.R. 8. (8 W.R. 
Hit. 11. F.) [F.. 7 O. 84-8 O.L.R. 869.] 

Service of—Nasir't return, if 
euffleient .—A bare return by a Nazir, to the 


Suroraons—conftnurd. 

effect that the peon swears that a notice has 
been served on a party, without the deposition 
on oath of the serving peon before a competent 
authority, is wholly insufficient in law to 
prove the service of such notice. RAJ KiSH- 
ORE Dutt v. Bydonath Shaha, 12 W.R. 
365. 

(52) — Evidence—Deposition of serving peon — 
Beport of Nazir —Perjury.— The same ru]e 
which holds that tbe deposition of the serving 
peon on oath is evidence, also bolds that the 
report of the Nazir, not being upon oath or on 
anything on which perjury can be charged, is 
no evidence. MEAH KHAN v. NARAIN CHUN- 
T)ER CHOWDHRY, 18 W. R. 197. 

(53) — Evidence—Notice — Culleclor’s peon's re¬ 
turn of service. —The return of a Collectorate 
peon as to service of' notice is not admissible as 
legal evidence. MOINOOLLAH v. GOLUCK 
MONEE CHOWDHRAIN, 13 W.R. 270. 

(5i)—Service—Evidence of scruiwp officer, 
—Where a serving officer deposed that, not 
being able to serve the summons on the defend¬ 
ant personally, he affixed a copy of it on the 
outer-door of his dwelling-house, held that 
bis testimony, if believed by the Judge, was 
legal evidence of the fact of service. RAM- 
cooMAB Singh v. Ram Soondur Singh, 17 
W.R. 362. 

(55) —Service of summons—Signature or mark 
on summons—Practice of the Presidency Small 
Causes Court at Bombay — Civ. Pro. Code, 1882, 
s5. 79 and 80.—The service of summons on a 
person through tbe Presidency Small Cause 
Court of Bombay was held not proper when no 
signature or mark of his was affixed on the 
original copy of the* summons, on tbe ground 
that he could not write. MALJI v. AMBI, 8 
Born. h. R. 384. 

(56) —i^on-scrvice of notice, application forre- 
vival of 3uif on the ground of—Duty of Court to 
enquire into allegation of non-service. —In the 
case of a petition for revival of a suit on the 
ground of noD-service of notice on the petition¬ 
er, be is entitled to a distinct finding on his 
allegation that be was not served with notice of 
the suit. It is not a sufficient answer in suoh 
a case to say that tbe father of the petitioner 
was alive when tbe suit was instituted and tbe 
petitioner did not allege that the father had not 
been served with notice. Notice to tbe father 
would bo notice to the son who ropresonlod him, 
but any bow tbe allegation of non service must 
be enquired into and, only if it could bo shown 
that notice was served either on tbe petitioner 
or on bis father, could the petitioner's case be 
rejected. DIG Bljoy CHUNDEB NeoGY v. 
jadub Chundbb THAKOOB, 4 W.R. Mis. 
19. 

(67)—Cftm. Pro. Code,ss.IOand 832—Service 
ofeumvume for attendance as a juror—Service on 
servant of the person summoned.—3eld that n 
Bommons (or attendance as a juror could not. 
outeide a Presidenoy town, be properly served 
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by leaving it with a servant of the person sum¬ 
moned residing in his house, and hence that a 
person whose attendance as a juror was requir¬ 
ed was not liable to be punished under s. 332 
of the Code of Criminal Procedure for non- 
attendance in answer to a summons served in 
the manner described. In re Behari LAL, 
A.W.N. 1899, 13. 

{58;— Application for examination of opposite 
party—Duty of applicant to obtain order under 
s. 165 of Act VIII of 1859.—The defendant, the 
present appellant took the objection of the 
plaintiff not having been summoned to attend 
and give evidence. He bad applied to the Judge 
under s. 162 of Act VIII of 1859 for an order 
requiring the attendance of the plaintiff, and 
the vakeel of the latter was called upon to show 
cause why plaintiff should not attend to give 
evidence. But on the day** named, no cause 
was shown. Defendant however had failed to 
apply for an order under s. 165, requiring the 
plaintiff to attend and give evidence. The 
High Court held that the defendant was not 
entitled to take the objection as to the omission 
of summons to the plaintiff because it was 
the business of the defendant to have asked for 
such an order after the expiration of the time 
for showing cause, and that if be failed to apply 
for it, it was bis own fault. ALLBD 8INGH 
ROY V. Ram Pershad Singh, 2 W.R. 218. 

159)—Ex parte decree—Setting aside—Act 
VIII 0 / 1859.—Under 8. 119 of Act VIII of 1S59 
if it should be proved to tbe satisfaction of the 
Court that summonses were not duly served, it 
is the duty of the Court to pass an order setting 
aside the judgment, and appointing a day for 
proceeding with tbe suit. It is not a sufficient 
service, if a copy of tbe sunnnons is affixed to 
tbe house of the defendant’s brother, without 
making any attempt to find tbe defendant. 
Shiboo Roy v. kashee Roy, 25 W.R. 394. 

(60)—Suit to obtain relief respecting immove¬ 
able property—Service of summons on agent — 
Civ. Pro. Code, s. 16.—A suit for foreclosure or 
sale of immoveabh property is one to obtain 
relief respecting immoveable property,” un¬ 
der 9. 16 of the Civ. Pro. Code, so that a service 
of summons upon the duly constituted agent 
(of the mortgagee’s trustees) in charge tbe 
mortgaged premises is sufficient. MICHAEL 
V. AMEENA Bmi, 9 C. 733 = 13 C.L.R. 161. 

Issues instructions regarding tbe service of 
writs of summons and of notices of appeals, 
Civ. Cir. No. 9 dated 6th April 1871, IS W.R. 
Civ. Cir. 59. 

Summonses issued under Act VIII of 1859, 
8 s. 59 and 158 to be directed not to tbe Judge, 
but to the Moonsiff. Civ. Cir. No. 17 of 14th 
Hay 1872, 17 W.R.H.C. Rules and Ors- IS. 

Instructions to prevent the decision of cases 
ex parte against a defendant without sufficient 
enquiry as to service of summons. Civ. Cir. 
No. 2, 28 W.R. Rales and Ors. of the H.C. 
p. 4. 


Summons-confinz4«d. 

Petition for administration summons, how 
to be treated—See ADMINISTRATION SUIT, 
3 B.L.R. App. 3 (6). 

Power of Court to refuse to issue—Exclusion 
of evidence—Ground for remand—See OlV. 
PRO. CODE, 1908, s. 132, O. XVI, XXVI, 8 
Ind. Cas. 418. 

Summons served on Railway servant with¬ 
out sending it through bis officer— Sx parte 
decree—No service—See CiV. PRO. CODE, 
1908. O. IX. rr. 6.13. a. 104. 0. XLIII, r. 1, 
6 C.L-J. 45= 1 Ind. Oas. 163. 

Right of a party to have-Extent of right— 
Summons when may be refused—Laches of 
party—See CiV. PRO. CODE, 1903, 0. XVI, 

r. 1, 5 N.L.R. 181, 

Witnesses—Power of Court to refuse—See 
Civ. Pro. Code, 1908. 0. XVI, r. 1, 13 C.P. 
L.R. 152. 

See CIV. Pro. Code, 1908, 0. XVI, r. 20, 
1 B.L.R.S.N. 11 (d). 

Service of, on Companies— See CiV. PRO. 
Code, I908, O.XXIX, rt. 2.3. 12 Bom. L.R. 
730. 

Proper appointment of guardian ad litem, 
though no formal order—Service of—On wrong 
defendant—Irregularity—Procedure— See CiV. 
PRO. CODE, 1908. 0. XXXII, rr. 3 (1) 4 (2) 

s. 99.30 0. 1021, P.C.=30I.A. 182 = 7 C.W.N. 
774 = 5 Bom. L.R. 882. 

Misdescription of defendant in plaint— 
Served on wrong person—Witness, payment of 
expenses to—See COSTS—SPECIAL OASES, 4 
B. 619. 

See Costs—Taxation op Costs, 7 B.L.R. 
Ap. 50. 

See Dismissal op Suits, 18 W’.r. 454. 

Defendant not served through plaintiff’s 
maohinations — Setting aside decree — See 
Fraud—Effect of Fraud, 4 ind. Cas. 596. 

Judge’s—Misdescription of party taking out 
Summons—Permission to amend, granted at 
hearing— Practice— Sec INSOLVENCY —MIS¬ 
CELLANEOUS, 21 B. 205. 

To witness—See Issues—Miscellaneous, 
Ind. Jur. O.S. 16 = 1 Hyde, 147. 

See Limitation—General, 5 C. 126. 

See Limitation Act, i 908, art. 147,14 B. 
269» 

See Limitation act, 1908, art. 182—Step 
IN AID of execution, 5 A. 344 = A.W.N. 
1883. 57. 

Lis pendens —Contentious suit—Service of 
—See Lis PENDENS, 15 0. 647. 

Service of, on unascertained persons— S. 62, 
Civ.Pro.Code, 1882— See Partition — Gene¬ 
ral 11 C.L.J. 580 = 5 Ind, Gas, 244. 

Summons, issue off See PRACTICE AND 

Procedure, i Bom. L.R. 869. 
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Sumrooos*-conclucied. 

Noo-secviceo!—Pcesh summons—Sflc PRAC¬ 
TICE AND Procedure, i Bom. L.R. 859. 

Buie of practice of Calcutta Small Cause 
Court—Time for service of summons—See PRE¬ 
SIDENCY SMADL Cause courts act, i860, 
ss. 26. 41, 9 B.L.R. 256. 

Suit for rent—Service of—on defendant re¬ 
siding outside district—See RENT. SUIT FOR, 

11 B.L.R. 19 W.R. 231. 

Suit for damages for breach of contract—Ar¬ 
rest under a. 477. Civ. Pro. Code, 1882"Of defen¬ 
dant before judgment—Summons not served 
on defendant—Application for withdrawal of suit 
under B. 373, Civ. Pro. Code. 1882—objection by 
defendant, Procedure-See WITHDRAWAL OP 
SUIT, 16 B. 160. 

Civ. Pro. Code. s. 168—When warrant of 
arrest may be issued to a witness not appearing 
after—See WITNESS—DEFAULTING WITNESS, 

5 M.H.C. 104. 

SummooB Book. 

(1) —£Iuidence—Proceedings of Small Cause 
Court—Admissibiltly. —The summons book of 
the Small Cause Court, Calcutta, which is 
kept in accordance with the practice of the 
Small Cause Court and is the only record of 
that Court, is admissible in evidence, though 
it does not bear the signature of the presiding 

Judge. Queen v. Nakur Sirkar, 6 B.L.R. 
729. 

(2) —£«idence— Proceedings of Small Cause 
Court—Admissibility. —The record of proceed¬ 
ings in the Small Cause Court is not admissi¬ 
ble in evidence unless authenticated by the 
signature of, the presiding Judge. Therefore 
the summons book kept according to the usual 
practice of that Court is not admissible in 
evidence if not signed by the Judge. Queen 

V. Shibcbandra Das, e B.L.R. 730, 
Note. 

This circular enquires whether MoonsiSs 
with Small Cause Court powers use Summons 
Books and Registers. Oiv. Cir. Memo No. 7,23 

W. R. Rules and Ore. of the U. C. p. 9. 

SommonB to and Atfeodanoe of Witoesies. 

See Oiv. Pro. Code, 1908, 0. XVI, rr. l— 

21 . 

Banday. 

Arrest under Civil Process of Mofussil Court 
on Sunday, legality of—5 m ARREST, i M. H. 
0. App. 62. 

Mahomedan debtor, arrest of on a—, not 
illegal—5 m ARREST, 7 M.H.C. 285. 

See LIMITATION ACT, 1069, B.L.B. Snp. 
Vol. 860-3 W.B.8.0.0. Ret, 5. 

Disprisal of sail on—Irregularity—5 m CiV. 
Pro. Code, 1908, e. 99, A.W.N. 1907, 168- 
39 A. 662. 

See OOMTBAOT—CONSTBUOTION OP CON- 
TAAOTS, 16 B. 888. 


Sunday— concluded. 

Proceedings of Munsifi taken on, whether 
vitiated—Applicability of Lord’s Day Act to 

India—See Practice and Procedure, 5 
A.L.J. 106 = A.W.N. 1908, 43 = 3 M. L.T. 211 
=30 A. 136. 

Sunderbund Estate. 

See BEN. ACT XI OF 1859, ss. 37, 52, 14 C, 
440. 

Suoderbuns. 

(1)—Rep. XIII of 1828 {Bengal), s. 13, cl. (2) 
— Sunderbuns— Limitation. —The S'uncferbuns 
were not included in the perpetual settlement 
but remained the property of the Government. 
Bengal Regulation HI of 1828 made provision 
lor the immediate settlement of the limits of 
the Sunderbuns by fixing peremptorily a period 
at which the demarcation of those limits should 
be final. Any person objecting to the line of 
demarcation could not be beard unless be de¬ 
clared and ofieied proof that, at the time of the 
survey by the Commissioner appointed under 
the said law, he was in occupation of a definite 
quantity of land cleared under cultivation with¬ 
in that time. A person in occupation of culti¬ 
vated land might, within three months, either 
ray for further investigation or put forward 
is claim to hold particular lands free from 
assessment. [F., 13 W.R. 180.] Where boun¬ 
daries have been determined by tbo Commis¬ 
sioner under cl. 2, s. 13, of Bengal Regulation 
111 of 1826, and no appeal therefrom made to 
tbo special Commissiouer within three months, 
such determination is a bar to a suit seeking to 
open the questio.u of boundaries. RA.IA BA- 
RODAKANT ROY V. THE COMMISSIONER OP 
THE Sunderbuns, 2 B.L.R.P.C. 33 = i2 M. 
I.A. 225 = 11 W.R. A.C, 14=2 Suther. 184 = 

2 Sar, 413. 

Sm Ben. REG. Ill OP 1828. 4 C,W.N.513. 

Suojogee Bairagi Coniraanity. 

5m MoHUNT. 1 Bom. L.R. 743. 

Sunoad. 

See SANAD. 

Superannuation Funds, Police. 

See ACT X OF 1869. 

Saperintendence of High Court. 

See High Court, Jurisdiction of. 

(1)—ifiph Court's powers of Superintendence 
—8t. 24 and 25, Vic. c. 104, s. 15—Sigh 
Court's Jurisdiction to reverse judicial proceed¬ 
ing.—Tbe powers of Baperioteadence, confer¬ 
red on the High Court by the St, 24 and 25 
Vic. c. 104, 8. 15, relate to administrativo 
authority aud not judicial powers. The admi¬ 
nistrative authority may be thus summarised. 
The High Court has power under s. 15 of th» 
High Courts Act—(1) to direct tbe exercise of a- 
power or jurisdiotion disclaimed by the Lower 
Court.—(3) to set aside the order made by tho 
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Superintendence of High Qowvt—continued. 

Lower Court without jurisdiction. The High 
Court has do power, where no appeal lies and 
wbeu no power ol interference is given by the 
Civ. Pro. Code to interfere, by way of revision, 
with the proceedings of subordinate Courts on 
the strength of these powers of superintendence. 
Te.i Ram V, Harsukh. l A. lOl. F.B. [B 9 
A. 104. F.B.^a.W.N. 1886, 309, 22M,68, 9B. 
432. 12 B. 17. 1 C.W.N. 617. 26 C. 74. 8 M.L.J. 
231.28 28=14 M.L.J. 329, 31 A. 59. 13 

C.W.N. 1221, 36 C. 994. C A.L.J. 22. 33 C. 68. 
9 C.W.N. 1046. P.B. = 2 C.L.J. 241.j 

(2) — Court's power of interference — 
M. 24 and 25 Fic., c. 104.—S. 15 of 8t. 
24 and 25, Vio. o. 104, was not intended to 
confer any rights, whatever upon litigant par¬ 
ties. Its whole object was to give to the High 
Court some control over the Courts subject 
to Its appellate jurisdiction. Nor it intend- 
ed to be applied for setting aside tho decrees 
of inferior Courts, except where a Court had 
altogether uomistakeably and clearly gone 
beyond the exercise of the powers conferred 
upon It. SREEMUTTY DOSSEE V. Sreenibash 

14 W.R. 212 ; B., 

1 A» iOl.J 

(3) -Pacts su^iciently found by lower Court 
—Mirror of law in judgment-High Court to pass 
proper judgment and not remand for fresh 
IMdpwnf.—Where the judgment of the lower 
appellate Courts sufficiently clear and intelligible 
to enable the High Court to pass tho proper 
judgment upon the case, and it is clear to the 
High Court how the judgment has determined 
the question of fact, though there be any error 
of law in the lower Court’s judgment and 
though the judgment may not be very cleat by 
Itself, the High Court should not send it back 
to the Judge of the lower Court directing mere- 
ly that a clearer or more intelligible judgment 
shall be written. Whenever tho record enables 
the High Court to itself deal with and to dis¬ 
pose of the case, it is the duty of that Court 
to Itself pass the proper judgmeut in the case 
and not to send it back to the lower Court 
for a fresh judgment. SHAH JUGHAN v 
SHAIKH MUKSOOD ALI, 6 W.R. 97. 

(4) -S. 622, Civ. Pro. Code. 1892—HtgA 
Court s power of revision without being moved 
by parttes~Limitation.—Tbe High Court can 

deal with a case under s. 622, Civ. Pro. 
Code, without being moved by any of the ’ 
parties. An application, therefore, under the 
section to the High Court will not be governed 
by any rule of limitation. PuRAN Mal v 

Janki Pfrshad Singh, 28C. 680=6 C.W.m’ 
Hi. (4 C.W.N. 695, ^ppr.) [R., 12 O.C. 78.) 

(5) Act XXIIl of 1861, 3S. 4 and 35—Power 
to call for records of Subordinate Courts—Delay 
}n making application, effect of.— 36 of Aot 
XXIII of 1861 empowers the High Court to 
call for the record of a case decided without 
jurisdiction by subordinate Courts, but does 
not make such a step compulsory. There is a 
certain discretion enabling the High Court to 
refuse an application under s. 35, when it is 
made after the lapse of a considerable time 


Superintendeace of High Court—confinMed, 

since the decree. BOODHEE v. Adlbe Hy-DER 
1 N.W.P. 271. 

(6j High Court, powers of superintendence of,, 
over Mamlatdars' Courts—Bom. Act III of 
1876.—The intention and efieot of Bom. Act 
III of 1876 has been not to abolish the old 
Mamlatdars’ Courts and create new Courts 
under the same name, but merely to provide for 
the coDiinuance of the old Courts with more 
extensive powers. Consequently, even after the 
passing of the Act, the jurisdiction of the High 
Court and its powers of superintendence and 
revision continues the same as it was prior to the 
Act. Futtber, it is highly improbable that the 
LidgislatureyiQ giving largely iucreased powers to 
the Mamlatdars Courts would at the same time 
have exempted them from all supervision and 
control. Bai JamnA v. BAI Jadav, 4 B. 168, 
F.B. [F.,5B. 137; i?.. 7 B. 341 P.B. 25 B. 318 

t.B., 31 B. 545 = 9 Bom. L.R. 1028 ; D., 13 B. 
552.] 

{D—Decree for possession 2 msed by MamlaU 
\ dar^Ouster of third person in * 

^ order of the Mamlatdar in 

! this case directing execution of the decree 
j obtained by the opponent in a suit against his 
tenants by the ouster of the applicant who was 
no parly to that suit, was beyond the jurisdic¬ 
tion of the Mamlatdar and was therefore liable 
to be set aside under s. 622 of the Civ. Pro. 
Code, and where the applicant has actually 
been dispossessed under that order, his remedy 
to recover possession is by suit either before tho 
Mamlatdar or in a Civil Court. CHINAYA v. 
Gangava, 21 B 775. [F., 24 B. 397.] 

(®) Act XXII of 1861, s. Application to 
order subordinate Court to receive appeal— 
Limitation.^\i a Court is to exercise the 
jurisdiction of sending to some other Court 
au appeal which has been preseoted to and 
dwit with by a subordinate appellate Court 
which had no jurisdiction to entertain it, the 
application should be made promptly, at any 
rate within a reasonable time after the order of 
such subordinate appellate Court has been 
quashed by the High Court as made without 
junadiotiOD. in the matter of RUSSICK LAhU 
CHATTERJEB, 15 W.R, 518. 

Courfs s, 15—Interference by 
High Court—The High Courts exercise 
power conferred upon them by s. 15 of the 
High Courts Act only when there is a capital 
error in the judgmenenf the Court below which 
IS complained of, aud the plaintifi is entitled to 
special interference. When, therefore* an order 
under s. 15 is refused by the High Oourt, it 
does not follow that the order of the Court 
below was right, but it means that the appli* 
cation has not been made under circumstances 
which would induce the High Court to exercise 
its extraordinary powers. The plaint in a suit 
had been returned by the Muosif for pcesehta* 
tioD to the proper Court, the plaintiff went to 
the Small Cause Court for filing the suit and 
that Court also threw out the plaint* The High 
^urt^ refused to pass an order directing the 
Munsiff to receive the plaint under s, 16 of the 
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Saperiatendenoe of Hidh Court—continued. 

High CoucU Aot. The plaintiff thereupon filed 
the suit in the Court ot another Muneif who 
received the plaint anddeoceed the suit, 3eld, 
that the Muneif did tight in receiving the 
plaint as the plaintiff had a substantial olaim 
and as the order of the High Court did not 
affeot the merits. SREEMUTTV SHOOVAN- 
KURBYDABE V. DWARAKA NATH MOOKEB- 
JEE, 23 W.R. 344. 

(10) —6'f. 24 and 25 Viet., c. 104. s. 15. 
Construction of.—Oa the true construotiou of 
8. 15 of the 24th and 25th Vioo., c. 104, the 
potver of supeciQtendenoe to be exercised by 
the High Court is not merely administrative 
ot ministeriali but also judicial. MUSSUMAT 
BAJEE KOOER v. RAI DAUODUR DASS. S N. 
W.P. 33. [Dias., I A. 87.j 

(11) —High Court—Right of appeal —Juris¬ 
diction, —The circucnstanco of the High Court 
calling up an appeal from the Court below for 
special reasons, and trying it as a regular 
appeal, does not entitle the parties to prefer an 
appeal directly to the High Court in the proceed¬ 
ings in execution. RaMANOOGRA SAHOY v. 
Byjnath LALL, 10 B.L.K. 291, Note = 51 W. 
R. 164. 

{12)—Charier Act, 25 and 21 Vict., c. 104, 
a. li—8uptriniendence of High Court over Re¬ 
corder of Moulmein — Act XXI of 1863— Power 
of Recorder of Afoufrnein to license advocaten 
— License to practice in Small Cause Court of 
Afouffnem. —The Charter Act, 24 and 25 Vicl., 
0 . 104, s. 15, has distinctly made coo Court of 
the Recorder of Moulmein established under 
Aot XXI of 1863, subject to the superiDieod' 
ence of the High Court, and so has rendered it 
incumbent on the High Court and given it 
power to take care that all the acts ot the Re¬ 
corder of Moulmein done in bis capacity of 
Recorder be done regularly and according to 
law. The fact that the High Court does not 
possess appellate jurisdiction over all clauses 
of oases tried in the Recorder’s Court, and 
that the Privy Council ehares with the Hign 
Court appellate jurisdiotion over the Recorder’s 
Court does not remove the Recorder's Court foe 
the operation of s. IS of the Charier Aot. [i*'., 27 
B, 575»6Bom.L.R. 56i; R., 20 B. 480,F.B.J 
The granting or withdrawing of a lioense to 
praotise as a pleader in the Small Cause Court 
of Moulmein is such an oxeroiee of the power 
and authority possessed by tne R-icorder ae will 
come under the sapecioteodeucB ot the High 
Court. The authority thus given to the Re¬ 
corder is part of bis authority as Judge of the 
Beooeder's Court and it is bestowed upon him 
simply with the view to enable him the more 
effeotively to administer justice in the Court 
over whioh he presides. In the mailer of JOHN 
Thompson. 6 B.L.R. iSQail W.R. 257. 

(18)—Hiph Oourl’8 Act, $. 15—ColUcUrr’6 
Court tubject to superintendence of Bigh Court. 
—Under a. 153 of Aot X of 1669, where a 
qoMtion relating to title to land, or some 
interest in land, ae between parliea having con. 
flioting thereto has been in point of 

0. IX—84 
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fact actually determined by the Deputy Collec¬ 
tor, the appeal lies to the Zillah Judge under 
ss. 160 and 161- In the present case however, 
an appeal had been presented to the Collector, 
and the question was raised whether the High 
Court could iotortere to restrain the Collector 
from exercising jurisdiction not given to him 
at all by Act X. fle/rf that, under the large and 
general powers of the 15th section of the Char¬ 
ter Act. it w.is competent to tho High Court to 
prevent the exercise by the Collector of jurisdic¬ 
tion properly belonging to the Zillah Judge. 
In exercise of such powers given to them by 
the said s- 15 of the Charter Act, the High 
Court set aside tho order of the Collector, 
giving the other side liberty to appcil to the 
Zillah Judge within a month. BHYRUH 
GHUNDEB V. SllAMA SUNDEREE DEBEA, 
6 W.R. Act X 68. [Appr., 11 W.R. 5C ; R.. 1 A- 
101, 15 C.W.N. 363*33 C. 832*11 C.L.J. 284 
= 11 Ind. Cas. 207.] 

(14)—Decree declaring plaintiff's right to 
bring property to sale in Collector’s Court — Re¬ 
fusal of Collector to sell — Procedure, —If a 
decree of a Civil Court declares that the plaint¬ 
iff has, risght to bring certain property to sale 
in the Deputy Collector’s Court, it is the duty 
of the Deputy Collector to conform to that de¬ 
cree and to take stops for proceeding with the 
Rale of the property accotdingly. If he, at the 
instigation of the defendant, declines to do bis 
duty, it docs oot give a fresh cause of action for 
the purpose of obtaining a second declaration 
of right against the defendant, though it might 
be a very good ground for a.sking the High Court 
by the exercise of ii.s extraordinary powers to 
put the Deputy Collector right. RUQHOONUN- 
DUN Singh Bahauoob v. Cochrane, 20 W. 
R 16. iR; 20 w. R. 17.] 

fl6 )—Suit for rent—Decision by Deputy Col¬ 
lector—Appeal to Culltctor —Rei’isioa by High 
Court-Charter Act, s. L5-Powers of High Court. 
—Where a rent suit to recover Es 254 was 
decreed by a D.puty Collector for Rs 49, 
and, in the appeal preferred to the Collec¬ 
tor, the full amount claimed was decreed, 
the High Court interfered, under s. 16 of 
the Charter Act, and set aside the decree 
of the Collector as having been made witbont 
jurisdiction. In sucb oases, an appeal lies only 
to a Civil Court. In tin tnatltr n/ROOKNEY, 
Roy v. amrith Lade, i 4 W. R. 234. [ft. i 
A. 101, 38 C. 832=15 O.W.N. 863=14 C.L.J. 
264 = 11 Ind. Cas. 207.] 

(16)—defX of 1859, s. 160-Jurisdiction of 
Revenue Courts — Jurisdiction. —A suit for 
arrears of rent and also for ejeoimeat was dis¬ 
missed. In the appeal to the Collector, the 
only queatioos before him were the extent and 
oharacterof tbe lands and the arrears of cent, 
and no question of jurisdiction was ever raised. 
Held that the Collector had jurisdiotion to hear 
the appeal, as the question of ejectment had 
been abandoned. DURSDN Bhugut v. Maho- 
MBO AI.I. 13 W.R. 488. [fi., 36 0. 832 = 16 

O.W.N. 863*14 O.L J. 264*11 Ind. Cas. 207 ] 
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Siiperinteodeace of HighjCourt— continued. 

{ll)—Oi-dirin execution passed by Deputy 
Collector—Appeal to Collector—Sale once com¬ 
pleted, iohen Deputy Collector can set aside .— 
In this case, the Deputy Collector, alter hold¬ 
ing a sale in execution of a decree uodec Act X 
of 1859,for certain reasons assigned, setit aside. 
An appeal was preferred to the Collector, who 
reversed the order of the Deputy Collector, 
holding that the officer was not competent to 
set aside a sale which he had once completed, 
when there was no default on the part of the 
auction-purchaser. On special appeal preferred 
to the High Court under the provisions of s- 35, 
Act XXIII of 1861, on the ground that, as there 
is no appeal from an order passed by a Deputy 
Collector in execution of a decree, the Collector 
acted without jurisdiction in receiving an 
appeal and reversing the order of the Deputy 
• Collector, the High Court concurred in the view 
that no appeal lay to the Collector but consider¬ 
ed that the order he had passed was a proper 
one and consequently, under the authority 
vested in the High Court by s. 35 of Act XXIII 
of 1861, passed the same order as that passed 
by the Collector and reversed the Deputy 
Collector’s order setting aside the sale. ADUR- 
WONEE DOSSEE V. KAMINBB SOONDUUEE 
Debia, 3 W.R. Act X. Rul. 143. [D.. 5 W.R. 
Act X, 35 ; I?. 5 W.R. Mis. 45 ] 

(19)—Act X of 1859. s. 92—Safe of tenure — 
Order of Deputy Collector—Appeal. —A decree- 
holder made an application to the Deputy 
Collector for the sale of the tenure of the judg¬ 
ment-debtor. The Deputy Collector admitted 
the application, and the tenure was sold. The 
judgment-debtor appealed to the Collector 
from the order of the Deputy Collector allow¬ 
ing the sale. The Collector reversed the order 
of the Deputy Collector on the ground that 
s. 92 of Act X of 1869 precluded the issue of ' 
process of any description on a judgment- 
debtor under that Act for less than R 4 . 500 
after the lapse of three years from the date of 
the judgment. Held that, under Act X or 
1859. no appeal lay to the Collector from the 
order of the Deputy Collector made in exe¬ 
cution of a decree, and consequently, that the 
order of the Collector was one which he had no 
power to make ; and that the Deputy Collec¬ 
tor’s order also was wrong, baing in violation 
of the provisions of s. 92 of Act X of 1859. 
Tara Chund Mundul v. Bhyrub Chunder 
Chuckerbutty, Jfl W.R. 8S1. ! 

(19) —4cf XXIII 0 /1861, s. 35—Genttius- 
ness of sale deed disputed—Decision by Collector 
— Jurisdiction —A Collector by deciding upon 
the genuineness of a deed of sale propounded 
by plaintiff and denied by defendant, exceeds 
his authority, and bis order can be set aside b y 
the High Court under s. 35. Act XXIII of 
1861, Toyluckonath Sirdar v. baluck 
Bau Doss. W R. 1864 Act X, Rul. 26 

(20) —4cf XXIII of 1861. s. 35— When appli¬ 
cable to Hevenue Courts—Power of High Court, 
—The provisions of s. 35 of Act XXIII of 186X 
«xtend to the Courts of Revenue officers acting 
without juriedtotion under Act X of 1859. It 
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is competent for the High Court to revise the 
decisions of the Collector passed in appeals from 
the Deputy Collector in suits under Act X of 
1859, whenever it appears that the Collector 
has exceeded bis jurisdiction. HURPERSEAD 
V. LALU, 3 N.W.P. 60. F.B. [D., 12 A. 198.] 

(21) — Zillah Judge—Decision by Collector in 
regular appeal—Power of Judge to hear appeal 
— Act X of 1859, S.15B— Award of rent by 
Deputy Collector—Appeal to Collector—Act 
XXIII of 1861, s. 35—Decisions passed without 
jurisdiction—High Court'spower to cancel same, 
—A Zillah Judge had no jurisdiction to heat an 
appeal from a decision passed by the Collector 
in regular appeal. The Collector had no juris¬ 
diction to bear an appeal from the decision of 
a Deputy Collector in reference to the provi¬ 
sions of s. 153. Act X of 1859. The High 
Court had, under 3 . 35, Act XXIII of 1861, 
power to cancel decisions passed by the 
subordinate Courts without jurisdiction. Ma- 
HESH Pandyv, baldut Pandy, 3 Agra Ap. 

Rev. 10. 

(22) — Act XXIII of 1861, s. Sb—Appeal to 
wrong Court. —Where an appeal, in a suit for 
arrears of rent, which ought to have been pre¬ 
ferred to the Collector, was preferred bona fide 
under a mistake to the District Judge, the 
High Court. 00 special appeal, allowed the 
appellant 80 days to appeal, if so advised, to 
the Collector. MAHARANI ADHIRANI NARAN- 
Kumari Rajbani of BURDWANV. PARIK 
HIT RAWTRA, 7. B.L.R. App. 15 = 13 W. R. 
426. 

(23) —Decree passed informally — Execution 
— Poioers of High Court—Charier Act, a. 15— 
A decree, though passed informally, is a decree, 
which the Court passing it, is bound in law to 
execute on the application of the decree-holder. 
80 , where a Deputy Collector, having passed an 
informal decree, refused execution on application 
by the decree-holder, it was held that the High 
Court has pow:jr to interfere in the exercise of 
the povvecs granted to them by s. 16 of the Char¬ 
ter Act, and order the Deputy Collector to do 
his duty. In the matter of KHENUMKURBB 
DABEEV. RANEE SHULTSOONDDKBEDABEB 
14 W.R. 19. (5 W.R. 25, F.B., Expl.) [Apph, 
1 A, 101.] 

{2i)—Higk Court's action suo' motu—Saif 
/or kubooleat—Failure fo prove rate of rent,— 
Where^a'plaintiff suing for a hubooleat at enhan¬ 
ced rates obtained a decree below,though he was 
found not entitled to the rate of rent which be 
claimed, the High Court, considering that, 
under the railing of a Full Bench, the suit 
should have been dismissed, of its own motion 
in special appeal, reversed the decree, notwith¬ 
standing that the objection was not taken in 
the written grounds of appeal. HamID ALEE 

V. AFFEEOODEBN, 1 B.L.R.S.N. 14 (b)*l0 

W. R. 213. 

(25)—Sutf by co-sharer for aliquot part of 
rent—Other eo'sharers made ^fendants—Nature 
of suit—Decree by first Court —DisTOissaf of 
suit by lower apvellale Court—£eng. Act VII- 
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Saperintendenoe of High Goart— con^'nued. 
0^1869, s. 102—Charter Act, s. lb—High Court, 
powers of .—A salt by a co-sharer in a taluq 
Bgaiosi a ryot for an aliquot part of rent, the 
other co-sharers having been made defendants 
on account of their resistance to the plaintiff’s 
right to any share of the rent at alli should 
be treated as a suit institut^ed on behalf of all 
co-sharers collectively. Where a su't by a co¬ 
sharer against a ryot for an aliquot part of the 
rent making the other co-sbarers defendants, 
which bad been decreed by the first Court, was 
dismissed by the lower appellate Court as not 
being maintainable, held that, although in the 
judgment itself there was no expression of opi¬ 
nion on the part of the Judge as to the rights 
of the parties, yet the decree bad. within the 
latter words of s. 102 of Act VIII of 1869 (B.C.) 
determined questions between parties having 
conflicting claims to an interest in land. 
Where a suit mentioned supra, on being dis¬ 
missed by the lower appellate Court, came up 
before the High Court in special appeil, and 
the respondent was not placed in a disadvant¬ 
ageous position in regard to answering the com¬ 
plainant, held, that the High Court could inter¬ 
fere under s. 15 of the Charter Act and order 
the lower appellate Court to try the case on its 
merits. NOKHODA SOONDREE DASSEE v. 
RUREEM Shaikh, 23 W.R. 11. [D., 25W.R. 
153.] 

{2Q)—Charter Act, s. Ib—Siqierintendence— 
Refusal to exercise juiisdiclu)n—Appeal .—D bad 
sued P for arrears of rent at the rate of Rs. 50 
per annum. In the first Court, there was a 
decreo at the rate of Rs. 25 In the appellate 
Court, that decision was reversed and a decree 
was passed at the rate of Rs. SO. On special 
appeal, this judgment was set aside and the 
rate decreed by the first Court was held to be 
the proper rate. In the meantime, D had sued 
out execution of the lower appellate Court’s 
decree at the higher rate and bad realized the 
whole of the rent at tbe higher rate. Then B, 
after applying to the Colleotor to recover tbe 
excess amount which D had realized, and 
having been told by the Collector that be 
could not interfere, brought a suit in the Civil 
Court to recover the amount which D bad 
wrongly obtained from him. In the first 
Court, he obtained a decree. On appeal, tbe 
Bub-Judge dismissed the suit on the ground 
that the Colleotor was tbe only authority who 
had jurisdiction to refund the excess money. 
On special appeal: Held that no special appeal 
lay to the High Court as the suit was one of a 
Small Cause nature ; but as the Collector bad 
not exercised a proper jurisdiction and as an 
injury had been done to P, the claim should 
have been beard by the Civil Court and there 
being no bar to such bearing, it was not right 
for tbe Snb-Judgo to send P back again to tbe 
Collector, but he shonld have beard the appeal 
and decided the case finally. Habdayal 
Mundadv. Thirthandnd Thakur. i B.L. 
B. Ipp. 28=18 W.R. 84. [B.. 1 A. 101, F.B., 
16 0. 179.] 

{21)—Act XXIIl of 1661, e. 13—SuU eegni’ 
by Small Cause Court—No special appeal 


Superintendence of High Court—confinusd. 

— High Court — Interference. — The High Court 
exercising their extraordinary powers dismissed 
a suit cognizable by the Small Cause Court aod 
from which special appeal lies to the High 
CoucG under s. 13. Act XXIIl of 1861. MAHA¬ 
RAJA Dhiraj M.ahatab Chund Bahadur 
V. Shagor KUNDU, 5 B.L.R, Ap. 91. 

(28)---Swiff Cause Court — Extraordinary 
jurisdiction — Btgh Court. —The High Court 
can interfere by the exercise of its extraordinary 
jurisdiction in oases in which there has appear¬ 
ed to be a manifest error of law, entailing 
manifest hardship oo one of the parties to a 
suit. It will remand a case to the lower Court, 
though the value of tbe claim may be under 
Rs. 500 and tbe case may be ono iu which a 
special appeal is not allowed. RAMAHAI v. 
TRI.MBAK GANESH DESAI, 9 B H.C. 283. 

(•29)— Small Cause Court —Jurisdiction — Act 
XI of 1865. s. 6—Extraordinary jurisdiction of 
High Court—Antiulment of proceedings of the 
lower Courts. —On a case properly cognizable by 
a Small Cause Court baviog been heard and 
determined by the Subordinate Judge and by 
the District Judge, tbe High Court, in tbe 
exercise of its extraordinary jurisdiction, an¬ 
nulled the proceedings of the two lower Courts. 
BHiaiRAV JlVAJI V. BHIMRAV GOVIND, 11 
B.H C. 194. 

( 30 )—4ct XXIIl of 1861, s. 35-Bigh Court 
—Interference with orders of inferior Courts. 
—The High Court could interfere under s. 35, 
Act XXIIl of 1861 with tbe order of the Court 
of first instance as well as of the appellate 
Court, where tbe orders of both tho Courts 
appeared to bo without jnrisdicticn. SHEO 
Dyal Singh v. sheikh Mahomed Kamil, 
3 Agra His. 2. 

(311— Decree ultra vires— Remedies of judg¬ 
ment-debtor. —Where a Court passes a decree 
which is ultra vires, tbe remedy of tbe judg- 
mcot-debtor is not by way of appeal, but either 
by au application for review to the Court which 
passed tbe decree, or by au application to tbe 
High Court to exercise its general powers of 
supervision conferred upon it by s. 15 of the 
Charter Act. DOORQA DASS SANDYAL v. 

Panchoo Ram Mundul. 23 W.R. 271. 

(32) —Plaint, return of, for presentation to 
proper Court —Rifusal by other Court to enter¬ 
tain plaint — Jurisdiction—High Court's power 
of revision - Bombay Reg. II of 1321, s. 5, 
cl. (2).—In this case the plaint was originally 
preseotol to tho Second Class Subordinate 
Judge who. thinking that tbe subject-matter 
exceeded his jurisdiction, returned it for present¬ 
ation in the proper Court. The plaintifi then 
went to the First Class Subordinate Judge who, 
finding that the subject-matter was below his 
jurisdiction, again returned it for presentation 
to tbe proper Court. Upon this, the plaintiff 
went back to the Second Class Buboedioate 
Judge, where there was a new Subordinate 
Judge, and he was of opinion that he could not 
review bis predeceseor’s decision. Upon this, 
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an appeal was made to the District Judge, who 
rejected the appeal on the ground that no 
appeal lay against an order rejecting an applica¬ 
tion lot review. On application for revision to 
the High Court, it was held that the case was 
one in which the High Court ought to interfere 
in revision under'cl. 2 of s. 5 of Reg. II of 1827, 
and it accordingly set aside the order of the 
Second Class Subordinate Judge with a direc¬ 
tion that he should admit the plaint as of the 
date of its original presentation. GlRDHAR- 
liAIi Har GOVANDAS V. Lallu JAOJIVAN. 20 
B. SO. 


(33) — Sale in c.ccculion of decree—Order of 
Munsif cnncellimj sale—jnriuhetion—Order of 
Miinsil made (rUliniit Jiirisdiclinn — 
Court's poircr of inierfcrcntr. —A Munsif who 
is in charge of the current duties of the office 
of Sudder Ameen has no jurisdiction to cancel 
a sale which has taken place in satisfaction of a 
decree, [if., 1 A. 101.j As a Court of general 
supervision, the High Court is competent to 
declare an order of a Munsif which was wholly 
without jurisdiction, to bo null and void. JOY 
Ram V. BULWANT SlNtJH, 5 W.R. Mis. 3. 
ill., 1 A. 101.] 

(34) — District Munsif makintj illegal order 
which is not a2}pealablc—Civil Court hearing 
appeal and setting aside order—Special appeal 
to High Court—Act XXIII of 1861, .v. 35.— 
Where the District Munsif passes an illegal 
order which is not appealable and the Civil 
Judge hears an appeal from that order and sets 


aside tbai order as one passed without jurisdic¬ 
tion, and a special appeal is made to the High 
Court from the order of the Civil Court, the 
petition of appeal should bo treated as a peti¬ 
tion under s. 36 of Act XXIII of 1861 and the 
order of the Civil Court must be set aside, and, 
under the jurisdiction given by the latter part 
of the above section, the invalid order of the 
District Munsif also should be annulled. AN- 
NAMALAI CHRTTY V. MUTHULINGA PiLLAY 
6 M.H.C. 360. {6 M H.C. 22. F.} 

(35) —~ C’iu. Pro. Code. ss. 209, 
364 .•icfXXlIIo/ 1861, . 5 . 11 — K.vtraordinary 

Jiotsdiction -Decree— Stay of execution.—WhoTo 

a Court in consequence of a fresh suit by 
plaintiff, stayed the execution of a decree 
passed for costs in favour of the defendant, 
held that the stay order was revisable. No 
appeal lies against an order staying execution 
under this rule. The High Court, however, 
in the exercise of its extraordinary jurisdiction 
will examine the judicial propriety of such 
an order. GAMUHIRMAL v. CHEFJ.MAL JODH- 
MAL. 11 B H.C. 151. [D.. 7 C. 733.] 

(36) — Order of nigh Coiirt executed by lower 
Court—Poiver of High Court to give directions. 
—The High Court has jurisdiction to direct a 
lower Court in what manner its own decree or 
order should be carried into effect by that 
Court. The High Court has also power to see 
that the lower Court does not pervert its order 
or do that which the order did not intend 
should be done. Kalee DOSS Sandtal v 
Hoy Luohmeepdt Dooqur, 14 W.R. i45. ’ 


Superiotendence of High Coart— continued. 

(37) —Ciu. Pro. Cede, Act VIII of 1859, 
s. 246— Claimant in possession — Right under 
ladavee executed by judgment-debtor—Bight of 
decree-holder to enforce mortgage lien against 
attached property—Unauthorised decision by 
Subordinate Court—Interference by High Court 
—Charter Act, s. 15.—Where the property 
attached was in the possession of the claimant 
on his own account and not on behalf of the 
judgment-debtor, the fact that the claimant 
preferred to derive his title under a ladavee 
executed in his favour by the judgment-debtor, 
could not enable the decree-holder to enforce 
bis mortgage-lien against the attached pro¬ 
perty. Where a Court subordinate to the 
High Court passed a decision without authority, 
the High Court had power to interfere with 
the decision and was not prevented by the 
provisions of s. 15 of the Charter Act from so- 
interfering Khellat Chunder GHOSE V. 
Gour Churn Mojooudar, 18 W R. 402. 

(38) — Act VIII of 1959, s. 230, application 
under—Investigation as to apjAicant's posses¬ 
sion. —Where an application is made for an 
investigation under s. 230, Act VHI of 1859, 
in respect of property which a decree-holder 
has got possession of, in execution of his 
decree, the Court is bound to investigate and 
decide whether the property was bona ^de in 
the possession of the applicant on his own ac¬ 
count or on account of some person other than 
the judgment-debtors, and should not, with- 
out holding any investigation, dismiss the appli¬ 
cation or give pos'ession to the applicant. In 
the matter of WOOMESH CHUNDER ROY v. 
BIDHOO MOOKHEE DOSSEE, 11 W.R. 197. 
[R.. 18 W.R. 395.] 

(39) —tlurisdicfion— Purchaser of rights and 
interests of plaintiff substituted for plaintiff— 
Withdrawal of suit by purckaser—Charter Act 
24 and 25, c.104, s. 15— Superintendence of High 
Court—Act done without jurisdiction.— 

an action was going on. the defendant under 
an Act X decree which he bad obtained against 
the plaintiff, caused the rights and interests of 
the plaintiff to be sold, and the property was 
bought in the name of one J. Afterwards an 
application was made by J to have his name 
substituted in the suit for that of the plaintiff 
and the purchaser's name was accordingly 
substituted. Subsequently, another applica¬ 
tion was made in the name of J, under s. 97, 
Act VIII of 1659. that he might be permitted to 
withdraw the suit with liberty to bring a fresh 
suit; and upon that applioation an order was 
made that the suit should be withdrawn. Held 
that the Court had no power to order the name 
of the purchaser J. to be substituted for that of 
the original plaintiff, or to allow him to with¬ 
draw the suit. Neither order was one of that 
description in respect of which the Legislature 
intended to give an appeal to the next superior 
Court, nor was it one in respect of which they 
intended to declare that there should be no 
right of appeal. The order was one that was 
made without jurisdiction. [Appr,, 16 W.R. 
106, 16 W.R. 486 = 7 B.L.R. 149. Cons, and 
Hzpl.,2 C.L.R. 297.] Where a Judge haa. 
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done a thing which a Court could never under 
any oircumstanes, have power to do and has 
gone against every principle upon which liti¬ 
gation is conducted, the High Court, in the 
exercise of the power of superintendence vested 
in it by s. 15 of 24 and 25 Vic., c. 104, can in 
its discretion set it aside. JUDOOPUTTEE 

Chatterjee V. Chunder Kant bhutta- 
OHARJEE, 9 W.R. 309. IR., 1 A. 101; Expl., 7 
B. 341; Du 12 W.R. 74.] 

(40)—Lower Court’s omission to liearirilnesses 
—HigA Court lo consider evidence and form 
independent opinion.—The Additional Principal 
Sadder Ameen before whom this case came on 
after a number of witnesses had been examined 
by his predecessor, allowed, at a late stage, 
after most of the witnesses had been examined, 
a very great number of documents to be hied 
and placed on the record, without any explaoa- 
tioQ of their being tendered at that late stage, 
and also without any enquiry whether they 
were relevant or otherwise. On the whole, the 
suit bad not been in any respect tried or dealt 
with in conformity with the directions of the 
Civ. Pro. Code, and the High Court thought 
it fit and competent to them to oome to a con¬ 
clusion upon the evidence observing that the 
Court below had also seen the most part of it 
only in paper aod that the case had been pro¬ 
tracted through a period of about two years. 
OPBNOBO NARAIN GHO&B V Bajpaveb 
Rajah keshub chunder Deb, 6 W. R. 23. 

{il)—HLjh Court, whether competent to 
compel lower Court to make sale absolute—Act 
VIII 0 / 1859. s. 259—Finaiifp of or^r setlinrj 
aside sais.—Oa sufficient grounds being estab- 
lished by the applicant, it is competent to 
the High Court, though it would be a very 
strong measure, to make an order upon motion 
to compel the Court below to make absolute a 
sale wbioh had been made by that Court but 
wbioh it had not confirmed and thought it was 
not expedient to confirm. Whether the pur- 
* chaser has any rights which he may be capable 
qf enforcing by suit is an entirely difieient 
question. Where the lower Court has allowed 
an objection and made an order to set aside 
the sale, suob order, by s. 257 of the Civ. Pro. 
Code, is final. In re petition of MOONSHEB 
GODIUT ZUMAN. 8 W. R.109. 

(42)—Oiw. Pro. Code, 1862, s. 622— Uaterial 
irregularityRemark.—Oa 11-9-1888, the 
defendant contracted to sell to the plaintifis 
50 tons of brown rape-seed to be delivered at 
the plaintiff's godown and that such delivery 
ebould be made on or before April-May 1889. 
On 23-4-1869. the defendant endorsed over to 
the plaintiffs a delivery order for the seed given 
him by Messrs. Lang, Moir & Co., which was 
presented by the plaintiff’s to Messrs. Lang Moir 
ft Co., on 96th April. The latter refueed to deliver 
on the ground that they had time till 81-5-1889. 
On 16-5>ie89 the Company stopped payment. 
Thereupon, the plaintiffs informed the defend¬ 
ant that the seeds were not delivered to them 
bjHeeets. Lang, Moir ft Co.,and demanded deli¬ 
very from the deiendant, The defendant failed to 
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do 80 . CoDsequently theplaintiffs sued to!recover 
Rs. 562-8-0 damages as of the 31st May. The 
lower Court held that the damages were assess¬ 
able as of the 25th April, on which date the 
prevailing market rate was high. The plaint¬ 
iffs thereupon took out a rule for a new trial 
on the ground that the Judge was in error in 
assigoiog 25tb April and not Slst May as the 
date which ruled the question of damages. 
But the case was decided against the plaintiffs 
on another point, viz., that the plaintiff having 
failed to give notice to the defendant of Messrs. 
Lang. Moir & Go’s refusal to deliver seed ou 
25'4-1869, they cannot call cn the defendant to 
deliver the seed. On a motion having been 
made to the High Court under s 622. Civ. Pro. 
Code. 1882, to set aside the order of the lower 
Court as being one which it was incompetent to 
make at that stage of the proceediogs, held, 
remanding the case to the lower Court for a 
new trial, that the Court acted with material 
irregularity within the meaning of s. C'22 of 
the Civ. Pro. Code, 1662, in making the order 
in question. S. A. Ralli v. Parmanand 
Jkwkaj, 13 B 642. 

(43)—Ciy. Pro. Code, $$■ 516. 622 — 
ston to give notice—Irregularity. —Tbe omission 
to give notice of tbe filing of an award under 
B. 516. Code of Civil Procedure, is a material 
irregularity, within the meaning of e. 622, 
which will vitiate a decree passed in terms of 
the award. Ranqasami v. MutHUSAMI, 11 
H. 144. [F., 20 A. 474 = 18 A.W.N. 132, U.B. 
R. 1897-1901, Vol. II, 290 ; R. 74 P.R. 1894 
r.B., U.B.R. 1097-1901. Vol. II, 24.] 

{H)—Want of reliable evidence—Conjectural 
grounds —.Irbifrcifion.—Where, on unreliable 
evidence and on conjectural grounds, the lower 
appellate Court set aside a judgment of the 
Court below, and divided the subject of the suit 
between tlic parties by way of arbitration, the 
High Court set aside tbe decree of tbe lower 
appellate Court, and restored that of the first 
Court, Mohesh Chunder Shawuth v. 
Joy KBISHTO SIRCAR, 29 W R. 397. 

(45) —St. 24 and 25, Vic. c. 104 {High 

Court's Act), a. 15— High Court's powers of 
superintendence—Act VllI of 1879, a. 378— 
Review of judgment. —Where a Subordinate 
Judge rejected an application for review of judg¬ 
ment, on tbe ground that be bad no right to 
iotorfere, as the judgment Bought to be reviewed 
was that of bis predecessor, held that tbe High 
Court, under tbe general powers of superintend¬ 
ence vested in it by s. 15 of the Letters Patent, 
is competent to point out to the Subordinate 
Court its error and to direct it to r -ooneidor the 
application presented to it, aod to dispose of it 
according to law. M.ATHBA PRABH.AD, In re, 
1 k. 296. [R.. 9 A. 104 = A. W. N. 1886. 809, 

P.B.] 

(46) —Act XXIII 0 / 1861, a. Appeal—Ap¬ 

pellate Court exceeding juriadiclion—High Court 
—Right to interfere. —Where an appellate Court 
exceeded ite jurisdiction in bearing an appeal 
from an order of tbe first Court setting aside a 
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sale in execution, on the ground of the non-pay¬ 
ment of purchase-money within the proper time, 
it was competent to the High Court to exercise 
its power under s. 35, Act XXIII of 1861 to set 
aside the order of the first Court, if there was 
sufficient ground for the exercise of such power. 
AMANEE BEGUU v. KOORBAN ALI, 3 Agra 
204. 

(47) —Cfy, Pro. Code (Act X of 1377), s. 622 
—Execution of decree — Decree-holder not party 
to decree which reversed the lower Court’s decree 

Appeal — Jurisdiction. —No app'^al lies against 
an order refusing an application for execution 
of a decree for costs. The High Court has 
power to interfere under s. G22 of Civ. Pro. 
Code, and to pass such order in the case as the 
Court thinks fit. In this case the High Court 
upheld the order of the appellate Court, 
although passed without jurisdiction, as it was 
really a right order, Bhoyrub Ohunder 
DOSS V. Wajedunnissa KHATOON. 6 C L. 
R. 234. 

(48) —Cii’. Pro. Code, ss. 544, 622— Appeal 

against appellate decree by a party who did not 
appeal against original decree—Pevision by High 
Court.—Under the Civ. Pro. Code, when an 
appeal is presented against the whole decree, 
the appellate Court has power to interfere on 
behalf of parties, who had not appealed as on 
behalf of parties who have. [J«pr.,30]M 470 
= 17M.L.J. 119 = 2 M.L.T, 104; D., 17 hi. 265.1 
Where the appellate Court fails to exercise 
such a power, in the belief that it has no such 
power, the High Court has jurisdiction to in¬ 
terfere under s.622, and call upon the appellate 
Court, at the instance of the party who did 
not prefer the appeal, to exercise such power. 
SESHADRI V. KRISHNAN, 8 M. 192 fp 11 
M. 220, F.B.] ’ 

( 49 )—XXIII 0 /1861, s.36-^cf X 0/1872 

ss. 468, 469—Sanc/ion to prosecute for perjury 
—Appeal—"iHo appeal lies to the District Court 
from sanction accorded by a Subordinate Court 
of first instance to the institution of a prosecu¬ 
tion m cases m which such sanction is required. 
Where a Subordinate Judge gave sanction for 
an alleged false statement made by a plaintiff 
in a suit, and the District Judge on appeal 
cancelled it, the High Court under s. 35 of Act 
XXIII of 1861, set aside his order. In the 
wuffer of the petition of Bulwunt Rai 6 N 

W.P. 124. C^ppr., 1 A.17,P. B.j 

{50)-Act VIII 0/1859. s.2e5—Assignment of 
decree sought to be executed, impeachment of, as 
not bona fide—Posscssio7t 0 / by assignee 
Appeal—High Court's powers of superintend- 
e«ce.—When an assignment of a decree sought 
to be attached and sold under a decree has 
been impeached by the decree-holder as not 
being a bona fide conveyance, and such con¬ 
veyance purports to be one of property of the 
description specified in s. 265 of Act VIII of 
1859. the Court is bound to make enquiry as 
to whether the assignee under the assignment 
of the aeoree was or was not in bona fide pos¬ 
session of the property. Where the Judge Ld 
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enquired into the above facts, no appeal could' 
be maintained from bis order. But, when he 
has refused such an enquiry which be ought 
to have made, it is competent to the High 
Court under the powers of superintendence- 
vested in it by the High Court’s Act to require 
the Judge to make the enquiry. Greesh 
Chundeb LAHOOREE V. Kasheessurree 
Debia, 8 W.R. 26. [R.. lA. 101.] 

(51)—Jurisdiction of High Court—Specialap- 
pcal .—Where the District Judge set aside a 
judgment of the Court below dismissing a suit 
wherein the plaintiffs had adduced no evidence 
whatever and there was positive unrebutted' 
testimony on the defendant’s side, the High 
Court, on special appeal, reversed the decision 
of the lower appellate Court and restored that 
of the Court of first instance. ANUND CHUN- 
DER ChUCKERBUTTY V. EUTNESSUR DOSS 
SEN, 25 W R. SO. 

^2)—Cii!. Pro. Code, 1882, $. 622— 

Order wrongly dismissing application to sue in 
forma pauperis, ope?i to revision by High Court 
—Succession Certificate Act (VII o/1889), s.4.— 
Where a Court, having jurisdiction to entertain 
an application presented to it for leave to sue 
tn forma pauperis, declines to do so by reason of 
its erroneously supposing that a succession 
certificate, under Act VII of 1889, was neces¬ 
sary before it could be entertained, the case 
would come within the principle enunciated in 
11 M. 220 (P.B.), as warranting the interfer¬ 
ence of the High Court under s. 622 of the Code 
Pfooedure. KamathI v. MaNGAPPA* 
n ’ C.W.N. 509 = 9 C.L.J. 331; 

Al. 68.J 

(5%)—High Courts Act, s. 16—Parly guilty 
^ ^<'J^y—E’xercise of extraordinary powers.— 
The High Court will not extend assistance by 
the ezetoise of its extr^ordindrj powers under 
8 . 15 of the Letters Patent, to parties who are 
not diligent in applying for it. RADHaMoHUN 
Roy V. Raj Chunder Shah, 22 W R. 522. 

{5i)~Civ. Pro, Code, s.622— RevUion-^Applu 
cation by whom to be made.—It is only on the 
appl^ation of the party interested that 
the High Court should act ae a Court of revi¬ 
sion. Where a Munsif considered that a 
Subordinate Judge acted without jurisdiction in 
setting aside his orders on appeal, and brought 
the matter to the knowledge of the District 
Judge, who, taking the same view, referred the 
case to the High Court for the exercise of its 
powers under s. 622, Civ. Pro. Code, held that 
^e High Court could not interfere. MAHOMED 
POYEZ CHOWDRY V. GOLUCK DAS 8 . 7 C.L.R* 
191. [Expl. d) D., 4 C.W.N, 695, 20 A. 72 
= 2 A.L.J. 749=1905 A.W.N, 191.] 

^55)—Charter Act, 24 <£ 25, Vic, c. 104^ 
s, 15.—The High Court will not interfere, where 
^ special appeal is forbidden and where no 
question of jurisdiction is involved. In the 
matter of the petition of LUKHTKANT BOSEi 
(l A. Wl, R.) [R.,9B. 432,9 0.W» 

N. 1046=2 C.L.J, 241, 33 C. 68.] 



1341 


THE ALL INDIA DIGEST, 


1342 


Saperintendeoce of High Goart—continued, 

(56)— High Court, extraordinary jurisdiction 
o/—24 & 25, Vic. c. 104. s. 15.—Though there 
would be a strong iDclioation to interfere 
under s. 15 of 24 & 25, Vic., C. 104, when¬ 
ever an erroneous decision of a lower Court is 
brought to the notice of the High Court, an 
important consideration to move it into 
exercising these powers is a charge of judicial 
misconduct in the Court below, ».e-, not mis¬ 
conduct of a moral kind only, but an entire 
misconception of its duty— Fer Markby. J. 
Some special ground, something more thausa 
mere error of law or a wrong conclusion on evi> 
dence, must be established for the High Court 
to interfere under the extraordinary powers 
of the section—"Per Milter, J. [P.,2 O.L.J. 
241.] Where a remedy lies by way of tegular 
suit, though it may not be quite complete, the 
High Court is reluctant to interfere MaDHUB 
CHUNDER GIREE V. SHAM CHAND .GIREE, 
3C. 243. [B. 1 C.W-N. 617.] 

(57)— Act XX of 1863, s. b—Appointment of 
manager — Jurisdiction—-Charter Act, s. 15.— 
Under s. 15 of the Chatter Act, the High Court 
can only interfere where the Judge in the Court 
below either has acted without jurisdiction or 
has declined to accept the jurisdiction vested in 
him by the law. Where a District Judge 
entertained an application by a petitioner 
under s. 5 of Act XX of 1863 to be appointed 
manager of a religious endowment and came 
to the conclusion, after bearing the pleaders on 
both sides, that the Act did not apply to the 
property in dispute, held that be could not be 
said to have deolined to accept jurisdiction. 
Under s. 5 of Act XX of 1863, tbe appointment 
of a manager is in the discretion of tbe Court. 
Where a Court has refused to exercise that dis- 
oretion on the ground that tbe property was 
not transferred under s. 4 of Act XX of 1863 by 
tbe Local Government, the High Court would 
not interfere KHAJAH A8HRUF HOSSEIN v. 
Mussamat Hazara Bboum, 18 W R. 396. 

(68)-S. 622, 295, Civ. Pro. Code, 1882( = ss. 
63, 116, present Code) — No revision in ease oj 
errmieous decisions—"Acted iUtgally or with 
material irregularity.—Per Maclean, C. J .:— 
The Judge may have been right or wrong in the 
principles upon which ho rejected the claim 
lor rateable distribution ; but he certainly bad 
jurisdiction under s. 295 Civ. Pro. Code, 1882, 
to divide the assets ; and if.'with a view to that 
division of assets, he has made a mistake in 
the principle upon which they ought to have 
been divided, and, through error, rejected a 
particular claim, such an error is one of law 
merely, and not subject to revision under the 
terms of s. 622. It is clear that, in acting as he 
did, bo was not aotiog illegally or with material 
irregularity. (21 0. 792, B.; 11 C. 6, F.). A 
Court is bound to go into the question of bona 
fidea of tbe decree of an applicant under s. 295, 
A mere mistake in law, made by the Judge 
below, does not bring tbe case within s. 622. 
[U C.6P.C. J*.; 20 0 8, B.] Under the 
penoltimste clause of s. 295 tbe applicant is 
without remedy. If, there .has been; any 
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error of law, be can still obtain all he is en¬ 
titled to. This clause afiords some indication of 
what tbe Legislature regarded as the proper 
remedy for any mistake made in the division of 
assets under s. 295. Civ. Pro. Code, 1882, viz , 
a suit to recover tbe money, and not an applica¬ 
tion under a. 622. The inexpediency of whittling 
away by fanciful di.stinctions, the effect of deci¬ 
sions which, in themselves, are clear and precise, 
pointed out. I’cr Jifineijcc J .'.—The rule of 
law, that an executing Court is not authorised 
to enquire into the v.ilidity or bona tides of the 
decree, is limited in its application to cases 
where the validity or bona jides of tbe decree is 
impugned by one of the parties to it. But 
where the question arises, not between the 
parties to the decree, but between tbe holder of 
the decree and rival decree-holders, it is not 
only competent to the Court, but obligatory 
upon it, to enquire into tbe fide-sof the 
decree, in order to see whether anything is really 
payable to tbe holder of the decree tbe bonafidcs 
whereof is called in question, inasmuch as 
s. 295 of tbe Civ. Pro. Code, requites the Court 
to see whether the applicant for rateable 
distribution has or has not obtained satisfac¬ 
tion of his decree. (11 C. 6. E.rplained) [B., 13 
C.W.N. 835=10 C.L.J. 30.) Per Banerjee, 
J.-. —The third clause of s. 622, viz., 
“acted illegally or with|material irregularity,” 
is not limited to cases of procedure only. 
This clause is intended to empower the High 
Court to interfere in non-appealable cases with 
orders or decisions of lower Courts, where the 
orders or decisions are vitiated by an error 
which is so gross and palpable, and has led to 
injustice so grave and manifest, that it is 
desirablo that tbe High Court should interfere 
with them- RaqHUNATH GUJARATI V. RAJ 
OHATRAPAT SlNG, 1 C.W.N. 633. (11 C. 6, 
P.C.Expl-, 8 A. Ill, Disa.; 17 M. 410, Disn 2 >»r.) 

(59)— S. 622, Civ. Pro. Code, 1882 ( = s. 115, 
present Code)~’Revi3onal powers of High Court- 
Acting in the exercise of Jurisdiction illegally or 
with material irregulartly .—It cannot be said 
that the lower appellate Court acted illegally 
or with material irregularity, simply because 
its decision as to the jurisdiction of the 6rst 
Court to entertain tbe suit was erroneous in 
law: and the High Court cannot interfere, 
(lie. 6, P.C., 15 C. 47.20 0. 8. P.C .^IS C. 
47, B.] Per Banerjee J.: —The scope of^cl. 3, 
s. 622, Civ. Pro. Code, 1882, is not limited 
merely to cases of material irregularity or 
procedure, for, the third clause not only refers 
to cases where a Court has acted with material 
irregularity, but also to those in which it has 
acted illegally. The clause is evidently intend¬ 
ed to authorise tbe High Courts to interfere 
and correct gross and palpable errors of sub¬ 
ordinate Courts so as to prevent grave injustice 
in non-appealable cases. MATHURA NATH 
Sabkar V. Umesh Chandra Sabkar, 1 C. 
W.N. 628. (1 C.W.N. 617, B.; ll 0, 6, P.C. 
Expl.; n M.ilO, Disappr.) [B.; 1 C.W.N. 
633. 2 O.C. 67; Disettssed, 2 C.W.N. 474; R., 3 
C.W.N. 581; 32 C. 146 ; D., 290. 83.] 
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(GOj —.s. 18. Si. ‘24. 25. Vic. c. 10^—High 
Coid t. vou'crti oi—cl. 3. s. 022. Civ. Pro, Code. 
1882— uf the u-ords acted iUerjally," 
" iirlnl irith iiinteiinl irregnlaiitij ”. —When 
the error of the lower Court, if any, is noth¬ 
ing more than an error of law, and the 
party has a full remedy by a regular suit, 
there is no necessity for the High Court to 
interfere under 6. 15 of the High Courts Act. 
S. 15. Acts 24 and 25 Vic. C. 104. gives the 
High Court, in general terms,powerof “super¬ 
intendence over all Courts which may be 
subject to the appellate jurisdiction,” The 
law having advisedly and wisely left this power 
unlimited, it is not desirable to limit it by any 
hard and fast rule, and it is not every error of 
law that would be a ground for the exercise of 
this power, and a party’s claim to the inter¬ 
ference of the High Court is very much weak¬ 
ened when he has another remedy provided for 
him by law. (1 A 104. 3 C. 243. It.) The words 
“acting with material irregularity” inch 3, 
s. 622. Civ. Pro. Code, 1882, imply only the 
committing of an error of procedure, but 
“acting illegally ■’ does not mean the same 
thing. Cl. 3, s. C22, is intended to authorise 
the High Court to interfere and correct gross 
and palpable errors of subordinate Courts, so 
as to prevent grave injustice in non-appeal- 
able cases. The question whether any case 
• comes under the clause has to be determined 
with reference to the grossness and palpable¬ 
ness of the error complained of, and to the 
gravity of the injuetice resulting from it. 
MOHUNT BHOGWAN RAMANUJ DASS V. 

Khetter MoniDassi. 1 C.W.N, 617. (17 M. 
410. Disojw, 11 C.6. E.rpl.) 33 C. 487 = 3 
C.L.J. 293; i?., 1 C.W.N. 626, 3 C.W.N. 581.] 

# 

(61)—,4c# XIX of 1841, (Curators)y sco 2 >e and 
object of— Jurisdiction of High Coiof.—The 
nephew of a deceased Hindu presented a petition 
in the Court of the Judge under Act XIX of 
1841, praying that the possession of the 
property of the deceased might be delivered 
to him and merely denied in a deposition 
the title of the widow and asserted his own. 
Upon bis statement, the Judge directed the 
widow to come in and show cause against the 
application which she accordingly did. A 
daughter of the deceased also presented a peti¬ 
tion in opposition to the nephew’s claim. In 
the meantime, the widow had applied for a 
certificate to collect debts under Act XXVII of 
1860, .and to this petition the daughter and the 
nephew appeared as objectors. The latter also 
filed a cross-petition for a certificate under the 
same Act. These three petitions—one under 
Act XIX of 1841, and two under Act XXVII of 
1860—being all before the Court at the same 
time, by consent of the pleaders on both sides 
the Judge determined to tty at once, and upon 
the same issues, the difierent questions of law 
arising under those two Acts. The Judge in the 
result disposed of the applioations in favour 
of the nephew. On application made on behalf 
of the widow, a rule was granted calling upon 
the nephew why the order of the Judge in the 
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Act XIX case should not be quashed as having 
been made without jurisdiction. It was first 
objected that the Judge omitted to make the 
preliminary enquiry necessary under s. 3 before 
summoning the widow, but it was held that 
this error of the Judge was cured by the 
appearance of the widow and her opposition to 
the application on its merits. The second and 
the main objection was that,even if the parties 
were properly before his Court, the Judge had 
so completely miscarried in his mode of dealing 
with the application as to have gone beyond 
bis jurisdiction, and that, consequently, the 
order may and ought to be set aside upon this 
ground. Held that, as the Judge bad todecide 
at the same time upon two questions, namely, 
the Act XIX case and the case (or a certificate 
under Act XXVII of 1660, he was quite wrong 
in having decided the case entirely upon issues 
common to both the Acts: but it cannot he 
said that such error could give the High Court 
jurisdiction to interfere with an order which 
was final by law and from which neither 
appeal nor review was allowed. The Judge in 
this case bad jurisdiction over the subject- 
matter and he had jurisdiction to frame the 
issues whether rightly or wrongly. JUSODA 

Koonwar V. Baboo Gouree Byjnath 
PERSHAd. 6 W. R. Mis. 83. [F. 34 C. 929 = 12 
C.W.N. 05 ; i?. 2 N.L. R., 76, 138 P.R. 1906= 
116 P.L.R. 1908.) 

(62) — Appellate jurisdiction of High Court — 
Act VIII of 1859—XXIII of 1861. s. II 
—Charter Act s. 15.—The High Court cannot 
admit an appeal which the law (Act VIII of 
1859 and s. 11 of Act XXIII of 1861) does not 
allow. B. 15 of the Charter Act is not appli¬ 
cable to the question. GOBIND NATH SAND- 
YAL V. Ram Coomar Ghose. 9 W.R. its. 

(63) —C»u. Pro. Code, VIII o/ 1859, ss. 
129, 363— Rejection of document—No appeal 
from order—Interference by High Court—Let- 
Urs Patent, s. 15.—As s. 363, Act VIII of 1859 
barred ao appeal from an order rejeoting a 
document passed under s. 129 of the Code, the 
High Court refused to interfere with the order 
under s. 15, Letters Patent. H. C. Erseine, 
In Oie matter of, 18 W.R. 911. 

(64) —Sf. 24 and 25 Fic.. c. 104, s. 15— 
High Court—Powers of supervision—JurisdiC' 
lion. —Where a decision passed by a Court is 
expressly declared by law not to be subject to 
appeal, the High Court cannot interfere in the 
matter in the exercise of any powers under s. 16 
of St. 24 and 26 Vic., C. 104. SHAIKH 
Babur ali v. Gokhul Lall, 2i W.R. 62. 

(65) —Ctu. Pro. Code, 1859, ss. 170, 246— 
Special appeal—Absence of summoned witness 
—CkarUr Act, 24 & 25 Vic., C. 104, s. 16. 

The petitioner was a party to a certain pro¬ 
ceeding instituted under the provisions of 
B. 246, Act VIII of 1869. He was summoned to 
give evidence personally in these proceedings 
but did not attend and the Court, oonsideriug 
that he had failed to comply with the order 
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without lawful excuse, decided the matter be¬ 
fore it with refereDoe to the provisions of s. 170, 
Oiv, Fro. Code, adverse!; to tbe petitioner. 
The petitioner tried to get tbe High Court to 
admit an appeal under tbe provisions of s. 15, 
Act 24 & 25 Vio., on tbe ground that the order 
was passed on no legal evidence. Hela that 
as no appeal la; from an order uader s 246, the 
petition could not be allowed, as it would 
amount to a special appeal. In the matter 
of DHUNPUT 8INGH V. INDUB ClIUNDEB 
DOOQUR, 13 W.R. 121. 

(66) —Applicaiion for review - Special appeal. 
—An appeal which has been preferred to the 
Judge was withdrawn tbe next da; through 
another pleader. Subsequently an application 
was made to the. Judge to have the appeal 
restored to the file, ou the ground that tbe 
second pleader had no authority irom his client 
to withdraw tbe appeal. The Judge refused to 
interfere. Held that tbe order was one passed 
on an application for review of the former order 
and therefore no special appeal la; from the 
second order. Further, as the ooly ground 
upon which tbe Judge was asked to proceed was 
a petition from the appellant said to have been 
sent to her vakil by post; tbe Judge could not 
be directed to take au; lurcher action m tbe 
matter. MADHOMUTTY DUUIA v. DHUNI'UT 
SlNOH, 18 W.R. 167 

(67) —Order exempting a defendant from 
UabUily-^Excesn of jurisdiction—Act XXItl of 
1861, s. db—High Courts Act (6’l. 2i&. 25 Vtc., 
c. 104), s. 15—Error of law—Jurisdiction.— 
Ad order made in appeal by a Zillab Court in 
a case in which no special appeal lies, exempt¬ 
ing a particular defendant from liability, even 
though erroneous, cannot be called an act done, 
or order made, without jurisdictiou, and s. 35, 
Act XXIII of 1661, does not apply lo such a 
case. [F., 12 W.R. 129]. Although the High 
Court is competent, under s. 16 of the High 
Court's Act (24 & 25 Vic., c. 104) to requite the 
inferior Courts to exercise a jurisdiction which 
they possess, and which they have declined to 
exercise, or to set aside anything which has been 
done plainly without jurisdiction, ibat.section 
will not enable tbe High Court, by way of 
motion, to deal with an order made Dy a lower 
appellate Court in cases where it has jurisdic¬ 
tion, and tbe law expressly declares that its 
order shall be final. Showdauinee D08SEB 
T. MANICK ram OBOWDaRY. 9 W. R. 386. 
[R.. 1 A. lOl, 7 6. 341.] 

(68 )—XXIII of 1861. b. 21-Charier Act. 
s, 15—Extraordinary (Mwers oj High Court in 
cases whir* no special appeal lies .—in a case in 
which a special appeal is forbiddeu bys. 97, Act 
XXIII of 1861, the High Court, on allowing the 
objection sgaiuetibe Emission of epeoialappeal 
and on being asked to treat the petition of 
special appeal as if it were an application to the 
Court to exercise ite extraordicary powers, aud 
to quMb tbe order of tbe Judge on tbe ground 
thAs it was msde wifchoatjacisdicticn, the High 
Oouxt ought simply to reject tbe Appeal without 
pujadioe to tbe appeUani’e rights to maka aa 
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application at some future time in proper form 
to have tbe Judges order quashed. SOONUT 
DASS v, BHOBAN LALL, 20 W. R. 478. 

{69)—CharUr Acl, s. 15—hnproper exercise of 
jurhdiction—Wrong view of law - High Court's 
interference. —The High Court will only inter¬ 
fere under 8. IS of the Charter Act when it is 
shown that a lower Court has either declined 
jurisdiction or has improperly exercised juris¬ 
diction, and not when it is wrong in its view of 
law, but did not refuse jurisliction. ISUR 
CHUNDBR PODDAR V. SHOSHEE DHUR 8EN 
18 W. R. 289. 

(70)—rujo decrees of different Courts against 
same person—Execution of one decree — Applica¬ 
tion for stay by holder of other decree—Jurisdic¬ 
tion —Civ. Pit). Code (del VIII0/1859), s 272— 
Letters Patent, s. 15.—Certain properties of M 
having been attached in execution of a decree 
obtained against him by W in the Sudder 
Ameen’s Court, J who held a decree of tbe Prin¬ 
cipal Sudder Ameen's Court against tbe same 
judgment-debtor, applied to tbe Court of Sudder 
Ameen for stay of its proceedings, on tbe allega¬ 
tion that W's decree had been obtained by 
fraud. The Sudder Ameeo rejected tbe applica¬ 
tion, and an appeal to tbe Judge was also 
dismissed on tbe ground that there was no fraud. 
Held that under s. 272 of Act VIII of 1859, J 
should have in the first instance applied 
direct to the Court which gave him tbe decree. 
Per J/obltowse, J.—The judgment of the lower 
appellate Court wa^ on the face of it a good 
judgment for a reason given, and under a juris¬ 
diction which, 80 far as the appellaut's case 
was concerned, the Judge must be supposed to 
have,bad, and tbe High Court should, therefore, 
decline to exercise its extraordinary jurisdiction 
under fi. 15 of its Charter. JUMAL ALI v, 
SHAIKH WAHED ALI, 11 W.R. 97. 

171)—C/iarfer Act, 24 awd 25 Vic., c. 104, 

' s. 15— High Court's powers of superintendence, 
—The uniform practice of tbe High Court has 
not been to interfere, in exercise of the powers 
of superintendence under s. 15, Cbacter Aot, 
except in cases in which tbe lower Court was 
not competent to deal with tbe subject-matter 
or bad improperly declined jurisdiction. It is 
no ground for tbe High Court to interfere with 
the order of any of the Courts inferior to it by 
way of motion that that Court has put an 
erroneous interpretation upon a provision of law. 
In the matter of the petition of KaSINATH ROY 
Chowdhry. 7 B. L. R. 146. Noto = llW. R. 
402. [/i.. 7 B.L.R 144. 18 W.R 239. 18 W.R. 
6U. I A. 101, P.B.] 

(72) —Act XVIT of 1673 —Execution sale of pro¬ 
perly under enquiry-Befusal to confirm sale— 
HighCourt' sinUrferenee-High Courts Act, s, 15 , 
—At the time of tbe sale of certain immoveable 
property in execuniou of decrees against Ameer 
Sahib lof Moorshidabad) the right, title and 
interest of tbe property sold waa under enquiry 
^ the Commissioners appointed under Act 
XvII of 1873 ae to whether it belonged absolute- 
1 ly to the Nawab Nazim, or was held by the 
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Government of India for the purpose of uphold¬ 
ing the diguity of the Nawab Nazim for the 
limo being, and the President of the Commission 
addressed a letter to the Governor-General’s 
Agent which letter was communicated to the 
executing Court and intimation was given at 
the time of sale that whoever purchased the 
property in question would purchase an empty 
title- After the sale, the Commissioners came 
to an actual finding under s. 12 of the Act, de¬ 
claring the property to bo held by the Govern¬ 
ment of India, and stating their opinion that 
the Nawab Nazim had no right of alienation 
and could not delegate such power to anybody 
else. In consequence, the Court which held 
the sale refused to confirm it. The High Court 
held that it was so manifestly rightand proper 
in the interests of all parties to withhold confir¬ 
mation of sale that it was unnecessary to en¬ 
quire whether the order of the lower Court 
was in strict conformity with the law or not, 
and that this was not a matter which the High 
Court can interfere with under s. 15 of the 
High Courts Act. KALEB MOHUN SiRCAR v. 
HURIAYOON KADER MAHOMED ALl MiRZA, 

24W.R. 311. 

[ 1 ^)—Reinev}^lrregularity ingranling review 
— Jurisdiction — 24 and 25 Vic., cap. 10-1, 
8. 15 — High Court's power of interference .— 
Two concurrent suits having been disposed of 
by tho lower appellate Court in a manner adverse 
to the claim of the plaintiff, he appealed to 
the High Court in one of the oases only, having 
been precluded from doing so in the other, as 
its value was below 600 rupees. Tho High 
Court reversed the decision of tho Judge who, 
thereupoQ, with a view to correot what had 
become a manifest error in the other case, 
granted a review after 90 days had elapsed and 
without recording bis reasons. Held that the 
Judge’s failure to comply with all the provi¬ 
sions of the law did not make his act one 
without jurisdiction, and looking to the peculiar 
circumstances of the case, it did not call for 
the High Court's intorferonoe under s. 15 of the 
Chartoc Act, ASBAFANNISSA BEGAM v. SYAD 
INAET HOSSEIN, 5 B. L. R. 316 = 13 W. R. 439. 
[B., 14 W. R. 212, 1 A. 101,] 

(74)-“Ctu. Pro, Code, 1859, ss. 256, 257— 
.Ippficaftoji for cancellation of safe—Safe in 
execution—Grounds for selling aside -^Appeal. 
—Where an application for cancellation of sale 
does not speoifioally mention the grounds refer 
red to in 8S> 266 and 257 of the Civ. Pro. Code, 
and such application is treated by the lower 
Court as one to cancel the sale on the ground of 
material irregularity leading to substantial in¬ 
jury, the High Court sitting as a Court exercis¬ 
ing extraordinary jurisdiction, cannet consider 
that the jurisdiction of the lower Court was 
taken away because of such omission. The 
finding of the lower Court on the two points 
which are required to he proved for setting 
aside a sale, vis. material irregularity and 
substantial injury arising therefrom, is final, 
and the High Court cannot, therefore, go 
behind that finding and npon the record find 
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any facts other than those which the lower 
Court had found. SOOKOOUAB SINGH V. 

Kashbe Singh, 13 W. R. 250. 

(75) — Exercise of jurisdiction—Applicat^ 
for raecution.—In proceeding, on an application 
for execution of decree, to try the question of 
limitation by seeing whether, under the law, 
there was any efiectual proceeding taken by the 
decree-holder in furtherance of the execution 
of his decree to keep it alivci a Court has not 
refused jurisdiction in the matter, but has 
exercised it. In the matter of KALEB PER- 
SAUD CHOWDHRY V. BAM SOONDUB SIBCAB, 

12 W. R. 129. I9W.R. 386, F.) 

(76) High Court—Error on facts—No ques¬ 

tion of jurisdiction—No interference by High 
Court. —Where a Court has jurisdiction to tty 
a case, and has tried it, the High Court will 
not interfere with the decision of the lower Court 
merely because that there is error apparent in 
tbedecision on the facts. Petitionof PbASBB* 
LAL SAHOO, 7 W.R. 130. [B.. 1 A. 101.] 

(n)—Charier Act, s. \b—Extraordviarij 
powers of High Court — Jurisdiction. —It is only 
in cases where the lower appellate Court has 
exercised jurisdiction where it has none by 
law, or has refused to exorcise jurisdiction when 
it clearly has, that the High Court can inter* 
fore under s. 15 of tho Chatter Act. But in 
cases in which no appeal lies to it, it oannot 
interfere under that section with tho decision of 
the lower appellate Court, even if it is wotng in 
law or has proceeded upon a misconception of 
the facts of the case. KALEB Hub Doss v. 
ROODRESSUR CHUCKERbUTTY. 18 W. R. 90. 
[B., 1 A. 101, 13 C.W.N. 605.] 

(78) Charter Actt\s. 15—Poicers of High Court 
wider. — An order which, if tight, would be 
admittedly passed with jurisdiction oannot be 
said to be made without jurisdiotion, when 
wrong. Under 8. 15 of the Charter Act, the 
High Court will not interfere except in oases 
where there is a refusal to exercise jurisdiction 
properly given, or where there is an improper 
exercise of jurisdiction. KHOWAZ RAM BOX 
SINGH V. BISHENDHAREE GEER, 23 W.R. 
402. [B., ] A. 101.] 

(79) —VIII of 1869 {B.C.)—ALlachinxnt— 
Claim—Postponement of sale—Security not 

I taken — Jurisdiction—Sigh Courts Act s. 

Where, iu a case under Act VIH 
1396 (B.C.) A claim ie preferred in reapeeb of pro¬ 
perty allaohed, and the Court postpones the sale 
without taking security or having the decree 
amount deposited, it is an erroneous proceeding 
in a ease in which the Court has jurisdiotion 
and is exercising it, and the High Court has no 
jurisdiction under s. 15 of the High Courts Act 
to interfere and set the decision aside. In the 
matter of J. G. BAGRAM, 20 W. R. 10. [B-. 
22 W.R. 277, 1 A- 101, 19 0. 544. E.B.] 

(80) St. 24 and 25 Ttcf., c. 104, s. 15-Power 
of High Court-Act VIII of 1859, ss. 206. 863 
— Refusal of ^arty to atteM as 

High Court refused to interfere^ in the e'xeroise 
* of its general powers of supeiintendeDcei with 
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an ordoT of a lower Court whiob. though 
apparently arbitrary and indisorcet, that Court 
was authorized by law to luake. In Oie viaiter 
of tJie petidonof JANKEE BULLUB Sen, 3 B. 
L.R. Sup. Yol. 716, F.B.=7W.R. 519. [«.. 1 
A. 101, P.B., 23 C. 610; Expl., 12 W.R. 406.] 

(81) — Jurisdiction —’Miscellaneous appeal — 
High Court’s powers.—Where, in execution of 
the deoree of a Court of Small Causes against 
immoveable property belonging to the judgment- 
debtor, the property was attached and sold by 
the Zillab Court, but the Judge refused to con¬ 
firm the order of sale, held that the decision of 
the Judge was upon a matter entirely within 
his own jurisdiction and upon which there was 
no appeal. When the Courts below exceed 
their jurisdiction or refuse to exorcise it, the 
High Court can interfere, but it cannot do so 
(except by way of appeal), on tbe sole ground 
that tbe lower Court’s decision has been 
erroneous on a point of law. In the mafter o/ 
the petition c/ DUROA CharaN SlRKAR. 
2 B. L R.A.C. 165 = 11 W.R. 23. [F.. 18 W.R. 
289, 1 A. 101. F.B.; I?., 11 W.R. 402, 23 W.R. 
402.] 

(82) — Application for certificate of represenla’ 
lion—Inquiry into genuineness of alleged mil 
— Proceedings under ss. 170 and 171,Crim. Pro. 
Code—Discretion of Court—Interference by 
High Court,—Iho widow of S applied for a 
certificate of representation. Her application 
having been opposed by one K who produced 
what he alleged to be a will of 8 giving him 
certain powers over tbe estate, tbe Judge order¬ 
ed that a certificate should be granted to K. 
The widow subsequently petitioned to tbe Judge 
to examine ber witnesses and to make further 
inquiry into tbe genuineness of tbe will, and 
the Judge, after examining one of ber wit- 
nesBes, considered that there were sufficient 
grounds for investigating tbe charge of forgery 
and directed that K should bo sent to tbe 
Magistrate, i/efd that, though the Judge did 
not properly ezeroiee his discretion in making 
tbe order directing that K should be sent to 
the Magistrate, the High Court bad no author¬ 
ity to interfere with tbe order, as it was made 
with jurisdiction. Under s. 171. Crini. I’to. ' 
Code, a parly to civil proceedings if be desires 
to proceed against tbe opposite party in tbe 
way of instituting a charge of an oflonce under 
any of the scotiooe therein enumerated, may 
apply to (ho Court lurits saiiclion to such 
proceedings, and the Court may thereupon 
give or refuse Us sanction. Tbe initiative ie 
taken by tbe party interested aod the Court 
takes no part in it except in the way of giving 
or witbbeldiog its sanction. But s. 170 
contemplates cases in which tbe Court itself, 
for suftioieot reason, takes the iaitiative, and it 
does HO when, in the course of any proceeding, 

it clearly and distinctly appears that some of 
tbe parties are guilty of the ofieuces previously 
•peeifiad, and for soma reason or other tbe 
doty ol prosecuting devolves on tbe Court, 
The Court should not proceed in the manner 
there described except where tbe propriety or 


Superintendence of High Zouvi—continued. 

necessity of doing so in unmistakable- In the 
matter of KOONJ Behare Ghur, 11 W.R. 
171. 

(a3)-.S/. 21 and 25 Vic., c. 104, s. 15 — 
Superintendence—Jurisdiction of High Court 
—Execution of decree. —In execution of a 
decree,] tbe only parties that are before the 
Court, and over whom tbe Court has jurisdic¬ 
tion, are primarily (he judgment-creditor and 
the judgment-debtor; and il any third party 
wishes to intervene and to have any rights of 
< his decided in reference to the property dispos¬ 
ed of as between tbe judgment-creditor aod tbo 
judgment-debtor, be can come in only under 
certain ccuditioDs or specific provisions of law 
When a claimant can only be allowed to come 
in under certain provisions of law, a person who 
appears on behalf of that claimant, must show 
that be has a right to be heard. Whore a 
claim was disallowed to certain property 
attached in execution of a decree, and tbe 
property was sold and after satisfaction of the 
decree, it was ordered that the surplus proceeds 
should be rateably distributed among the judg¬ 
ment-creditors who bad subsequently attached, 
held that tbo Principal 8udder Amin bad no 
jurisdiction to make another order setting aside 
tbe previous order for distribution, so far as it 
affected some ol tbe creditors, on tbe applica¬ 
tion of the uDBuocessful claimant again prefer¬ 
ring his claim to the property. Tbo High Court 
' could, therefore, interfere to set it aside under 
its general power of superintendence. Except¬ 
ing in some special cases of obvious and gross 
illegality, the High Court cannot be called 
upon to exercise the extraordinary powers given 
to it by 8. 15 of the Charter Act, as if they 
were ordinary powers of appeal, inre MAKA- 
RA.IADHIRA.I MAIIATAI’ CHAND BAHADUR, 

2 B.L.R.A.C. 217 = 11 W.R, 54. [ii.. 1 A. 101, 
F.B 3 

(84)—Cu’- Pro. Code.s Final judgment 
of cnmiictcnt Court—BuperinUiulcnccof the High 
Court. —A decision of a competent Court, 
whether tight or wrong, whiob by law is final 
and without appeal, when tbo Court has not 
acted, in the exercise of its jurisdiction, ille¬ 
gally or with material irregularity, cannot bo 
set aside under s. 622 of tbo Civ. Pro. Code. 
Muuawmed Yusuk Khan v. Abdul, Raii- 
UAN Khan, 16 C. 749 = 16 1. A. 104, P.C.= 

5 Bar. 362. [/«’., L.B.R. 1893—1900,548; 

Cons. . 1 C.W.N. 617; /(.. 13 533. 17 M. 410 

F.B., 2 O.C. 67. 27 M. 50J, 25 A. 509 = 23 
A.W.N. 104.] 

(6b)—Jnlerference by High Court iu .special 
appeal — Conditions. — The High Court will 
always refuse to interfere with tbe appellate 
judgment of a lower Court, unless It commits 
some error of law or is under some misappro- 
bension of law- NOOB ALI MlAN KHONDKAB 
V. ARHANULLAB, 11 C. 608. 

(86)—Order refusing to rectify decree—Appeal 
—Poteers of High Court.—The general powers 
of tbe High Court are not sufficiently extensive 
to eiAble it to hear an appeal against an order 
of a Zillah Judge refusing to rectify a decree 
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under which the appellant was unable to pay 
certain costs. MAHOMED BUSHEEROOLLAH 
CHOtVDHRY V. RAMKANT CHOWDHRY, 9 W. 1 
R. 394. [R.. lA. lOJ.] 

(87) — High Court—Irregular proceedings of 

lower Courts— Separate remedy open to party 
affected—Interference by High Court—Charter 
Act. c. 15.—Where an order of the lower Court 
is tainted with irregularity, without causing 
failure of justice, and there is a separate remedy | 
open to the party affected by the order, the 
High Court would not interfere under the Char¬ 
ter Act, s. 15. BISHNO CHUNDEB BHATTA- 
CBAHJEE V. SHOSHEE MOHUN PAL CHOW- 
DHBY, 22 W.R. 277. j 

(88) —Charier Act, s. 15— Regular suit avail' 

able- —Where there is a remedy by a regular | 
suit, the High Court cannot interfere by the i 
exercise of its extraordinary powers under s. 15 | 
of the Charter Act. In the matter of the petition I 
of A- B. Miller, 4 B.L.R.A.C. 72. Note»12 . 
W.R. 103. I 

(89) — Mortgage decree—Decree directing sale 

of all mortgaged properties—Discretion to bring 
to sale one of theproperties—Charter Act, s. lis 
—Extraordinary powers of High Court — Exis¬ 
tence of remedy by regular suit. —Where a person 
obtains a decree enabling him to recover the 
mortgage-debt by sale of the two mortgaged 
premises, he is in law entitled to proceed ; 
against both or cither of those properties as bo ‘ 
thinks proper. Where there is a remedy by a 
regular'suit, the High Court cannot interfere by 
the exercise of its extraordinary powers under 
s. 15 of the Charter Act. KBORSHED ALI v. 
CHOWDHRY WAHID ALI, 15 W.R. 170. [R., 

1 A. 101.] 

(90) —./let VITI of 1859, s. 2i6—Attachment 
— Claim—Possession—High Courts Act, s. 15— 
Remedy by regular suit. —Where a person pre¬ 
fers a claim to property attached alleging that 
he bad purchased it from the judgment«debtor 
before the attachment, the Court is bound 
under Act VIII of 1859, s. 246, to enquire into 
the question whether the property waspurobas- 
ed by the claimant benamee for the judgment- 
debtor or not, and whether the property is or is 
not in the possession of the party against whom 
the execution is sought or of some other person 
in trust for him. It is only in cases where 
there is no remedy that the High Court ought 
to interfere under the special provisions of the 
Charter Aot, and not where the complainant 
has a remedy by a regular suit. HUBBBHUR 
MooKERJEE V. Nobin Chunder Doss, 20 
W.R- 202. [R., 1 A. 101] 

(91) —Bej. 11 of 1827, s. 6—Ctr. Pro. Code, 
es. 270, 211 —Interference in t.vercise of High 
Court's extraordinary jurisdiction—Where 
the matter in dispute is between rival decree- 
holders and not arising between the parties to 
the suit, the High Court will not exercise ite 
extraordinary jurisdiction, for the party affect¬ 
ed can bring a regular suit agaiost the others. 
MAHASHANKAR HABISHANKAR V. VALIBHAI 

UMANJI. 6 B.H.C A.C. 174. 


Superintendence of High Court— continued. 

(92) —Rival decree-holders—Execution of 
of decree—Charter Act, s, 15— Discretion of 
High Court. —A. a decree-holder, allowed B, 
another decree-holder, to obtain a decree in a 
regular suit entitling him to follow the disput¬ 
ed property in execution of his decree and had 
nothing in the way of moving the Court by a 
regular suit to make the property liable for bis 
decree. Further, be allowed another deorea- 
hulder to apply for attachment and sale of the 
euit properties, in execution of bis decree. A *9 
application for attachment and sale having 
been rejected, be applied to the High Court 
under s. 15 of the Charter Aot after the ex¬ 
piry of 90 days. Held, that this was not a oase 
in which the High Court could exeroiee the ex¬ 
traordinary powers vested in them under the 
above section and that the applicant should 
seek his remedy only in a regular suit. In the 
matter of KALEB KiSHORE SEN v. J.P. WISE, 

17 W.R. 477. 

(93) —Safe of vioneable property in execution 
—Order setting aside sale —Power of High Court 
to interfere—Procedure,—In the oase of 
a sale of moveable property in execution 
of a dreree, the Court has no authority to 
enquire into any objections raised to the sale 
by the judgment-debtor. If there bad been 
any icrigularities in the sale-prooeedings, the 
remedy is an action for damages. Had there 
been fraud, such fraud might constitute aoause 
of action to set aside the sale by separate suit, 
but does not give the Court any jurisdiotion to 
interfere summarily with the sale. There is 
DO appeU provided for in such oases by the law. 
and the High Court has no power to interfere 
with the order of the lower Court setting aside 
the sale and to put matters right, even though 
the lowdt Court has acted wholly without juris- 
diction and has done injury to a bona fide pur¬ 
chaser. Da Costa v. Hall, 5 W.R- Mli. 38- 
[F.. 7 W.R. 277; Cons, and doubted, SW.^-lOQi 
D., 11 W.R. 511; Ex'pl. and D., 12 W»R. 
406 ; Expl., 14 W.R. 9 ] 

(94) -Act VIII of 1859. s. 269 -Resistance or 
obstruction to delivery of possession-Order 
made without jurisdiction —Charter Act, s. 15-“ 
High Court's interference,—The High Court 
refused to interfere under s. 16 of the Charter 
Aot with an order lawfully made by a Judge 
under e. 269 of Aot VIII of 1859, upon a com¬ 
plaint of resistance or obstruction to the deli¬ 
very of possession under s. 264 of the Aot, and 
stated that it would not have interfered even 
though the order was one made without juris* 
diction, after the delay, that had taken plaM, 
the petitioners having a remedy by regular 
suit to establish his right. MUSSAMUT JUH- 
ooRUN Begum v. byudMahombdWAjbd.-- 

18 W.R. 87. (B.33. C. 487 = 3 C.L.J. 293.] 

(95) —Ciu. Pro. Code, 1882, s. 622. s. 103 
( = 0- IX. r. 9). s. 283 (=0. XXI. r. 63), s^978 
( = 0. XXI. f 53). s 647 (=s 141, new CoM) 
—Objection under s. 21 S—Striking 
default—Remedy —Rcuistoital power of Eiga 
Court — Presionpfiott as to jurisdxetion 
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Rwinonal Poioifi of High Court —Wlien can 
be exercised.—'Where an objectioa under s 278, 
Civ. Pro. Code, entertaioed and adjourned by 
an Additioiial Subordinate Jvdge. subsequently 
somehowoame before the Sub-Judge who struck 
o3 the case for default ;aQd where neither the 
order of tcansfei of the case to the Sub-Judge 
under s- 25 of the Code was on the record, nor 
was it otherwise shown how be obtained juris¬ 
diction to deal with the objection ; held that 
the High Court should not interfere in revision 
and that the proper remedy for the petitioner 
was an application under s. 103 read with 
8. 647, or a suit under s. 283. [Appl., is a. 405 
= 13 A.W N. 172.] Held also, in the same 
case, on the principle omnia preesumuntur rite 
et solemniter esse acta, that the High Court 
should not presume that the subordinate Court 
had acted without jurisdiction. The special 
and extraordinary remedy by invoking the re- 
visional powers of the High Court should not 
be exercised, unlees as a last resource for an 
aggrieved litigant. 8BEO Prasad Sinqh v. 
KASTUBA Kuar, 10 A. 119 = A.W N. 1888. 26. 
[fi., 12 O.C, 109. 30 A. 331 = 5 A.L.J. 297 = A. 
W.N. 1908. 142.] 

(96) —Htpli Court's powers of supervision - 
Act XIV 0 / 1859, s. 15—24 and 25 7ict., c. 
104, 8. 16.—A party diseatisded with a legiti¬ 
mate finding under s. 15 of Act XIV of 1859 
has no remedy by way of appeal or review, but 
has only a special remedy by the institution of 
a suit in the Civil Court. He cannot invoke 
the interference of the High Court under s. 16 
of the Charter Act (24 and 26 Viet., c. 104, 

6. 151. except in oases where the Judge has 
exercised a jurisdiction which he has not, or 
has refused to exercise a jurisdiction which be 

has, DOOBOA SOONDUREB DBBIA V. KA8 
HBE Kant OHUCKERBUTTY, 14 W.R. 212. 
[F., 1 A. 101.] 

(97) —Civ.Pro.Coie. Act Will of 1859. s 351 
—Act XXllI of 1861, 8 ib—Remand by lower 
appellate Court—Applicatton to High Court to 
set aside such order whether maintainable .—A 
mortgagee having foreclosed the mortgage, sued 
the representatives of the original mortgagor 
for possession of the property mortgaged. The 
Court of first instance decree 1 his claim. The 
lower appellate Court remanded the case for 
re-trial. Against this order the pUintifi pre¬ 
sented a miscellaneous application to the High 
Conrt. Held that as it was competent to the 
petitioner to have presented an appeal from the 
order of the Judge temandiog the suit, the ’ 
High Court bad no power under s. 35. Act 
XXIII of 1861, to entertain a miscellaueous 
applioation to set aside the Judge’s order 
MebbTukbe ALiv. MbbbSaadat ALI. 9 
M.W.P. 14. 

(98) — Pro. Code, 1882. ss. 588 (cl. 6). 
Ofid ^22—Appeal—Power of High Court to 
reoiM.—In execution of an ex parte decree, a 
tanare was sold in Court-auction. The judg- 
mantrdebtor made an applioation to sat aside i 
kbe ee petrte deoree god the decree was set 


Superintendence of High Court—conltuucd. 

aside. The decree-holder applied under s. 622 
of Civ. Pro Code, to set aside the order of the 
lower Court. Held that the High Court ought 
not to interfere under s, 622 inasmuch as an 
appeal lay from the order. Ram Kristo ROV 
V. NAIK TARA Dass. 12 C.L.R. 449. [D., 8 C. 

L. J. 43=11 O.W.N. 112.] 

(99) —C»y. Pro. Code, 1882, s. 622-Object of 
section—Interlocutory orders— Interference by 
High Court. —The purpose with which s- 622 
of tbe (Jiv. Pro. Code, 1882, was framed was to 
enabled party to a suit to get a decision or 
order of a lower Court rectified by the High 
Court when there would otherwise be no remedy. 
So, interlocutory orders against which no im¬ 
mediate appeal lies, but in respect of which a 
remedy is supplied by s. 591 which provides that 
the order may be made a ground of objection in 
tbe appeal against tbe final decree, cannot be 
interfered with by tbe High Court under s. 622. 
Motilal K.vshibhai V. Nana. 18 B. 33. [P,, 
19 A.W.N. 210, 30 11.230=17 M.L.J. 79 = 2 

M. L T. 88, 12 0 C. 405; Appl., I S.L.R. 120, 
11 0 C. 238 ; R., 22 P.L.R. 1900, 140 P.L-R. 
1904 = 14 P.R. 1901, 2 S.L R. 22.] 

(100) —Transfer of execution proceedings from 
one Court to another—Discretion of Judge so 
transferring—Interference by High Court—Civ. 
Pro. Code, 1882, s. 622.—Where a Judge, in 
tbe exercise of bis discretion, transfers execu¬ 
tion proceedings under a deoree from one Court 
to another, tbe High Court will not, except 
under circumstances of a very special nature, 
interfere with such discretion under s. 622 of 
tbe Civ, Pro. Code. Krishna Velji Mar- 
wadi v.Bhan Mansaram, 18 B. 61 = P.J. 
1893,238. [ft . U.B.R. 1905. 3rd Qf., Civ, 
Pro. Code, p. 28.] 

(101) —Decision of Special Judge on questions 
of facl—Dekkkan Agriculturists’ Relief Act 
(XVII of 1879, Bombay]—Interference by High 
Court—Civ, Pro. Code, 1882, s, 622.—Where, 
under tbe Dekkban Agriculturists’ Relief Act 
(XVII of 1679, Bombay), tbe Special Judge 
eutertaios a clear opinion that tbe findings of 
tbe Court of first inetaooe on questions of fact 
are erroneous, and exercises bis discretion in 
setting aside tbe deoree on that ground, tbe 
High Court will not, in the exercise of its ex¬ 
traordinary jurisdiction under s. 622, Civ. Pro. 
Code, 1892, interfere with that discretion except 
under most exceptional circumstances. Raya- 
CHAND MAYACHAND V BULTAN RAHIMBBAl, 

18 B 847. IR.. 19 B 286 ] 

(102) — Petition to HighCourl—Allegations in 
affidavit — Powers of High Court. —The High 
Conrt will refnse to exercise their extraordi¬ 
nary powers as regards a finding of tbe lower 
Court that a summons bad not been served, 
where tbe petitioner (who disputes the finding) 
omits to allege in the affidavit that the sum¬ 
mons was served. In themalter of BIDDYA- 
BUTTEE DOSBBA, 14 W.R. 8. 

(102)—Execution eale—Caneellation of—Irre¬ 
gularity—Jurisdiction,— Where an execution 
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sale nf an estate in the towjee of Nuddea 
was confirmed, fifteen mouzibs of which were 
in the 24 PerRunnabs, the question as to 
bow fat those mouzabs were conveyed to. 
or a valid titlo to them was created in favour of 
the purchaser, was held to be one which must 
be raised between him and the judgment-debtor 
in a place other than the High Court, and that 
the High Court should not sot aside the sale 
upon this ground in exercise of their powers of 
superintendence. It is not because an estate 
has been sold at auction for loss than its market 
value that the judgment-debtor is entitled to 
have the sale set aside, and the property put up 
for sale again. Ho must show that such inade¬ 
quate price has been directly and presumably 
the result of the irregularity in the sale of which 
he complains. HUBEEIJOOL HOSSBIN v. Mr. 
W. 0. ALLENDEB, MAMAGER, ON BEHALF OP 
THE Land Mortgage Bank, H W.R. M. 

(104) — Execution—Rejection of security offered 
for stay of proceediyigs — Interference of High 
Court under s. 15 of if$ Charter—Civ. Pro. 
Code, 1859, ss. 209, 221.—S. 15 of the Charter 
Act does not justify the High Court in interfer¬ 
ing with an order of a Court rejecting, as insuffi¬ 
cient, the security offered by a judgment-debtor 
for staying proceedings in execution till a suit 
brought by him against the judgment-creditor 
is decided. The most obvious course in such a 
case is that suggested by the latter part of 
s. 209, Civ. Fro. Code, which directs, that 

whenever a suit shall be pending in any Civil 
Court, against the bolder of a decree of such 
Court by the person or persons against whom 
the decree was passed, the Court may, if it 
appear just and reasonable to do so, stay exeou- 
tion of the decree either absolutely or on such 
terms as it may think just until a decree should 
be passed in the pending suit.” Under s. 221, 
Civ. Pro. Code (of 1859), also, a Court executing 
a decree has the power, in every step in execu¬ 
tion, of staying the proceedings before going 
further. JODOO Monee Dossee, Peti‘ 
tioncr, iiW.R. i9i. [R., 28 C. 734.] 

(105) —First Court's order to make up stamp 
deficiency—High Coxirt's powers to interfere in 
reuision.—The High Court has no power to in¬ 
terfere, under its revisional powers, with an 
order passed by the Court of first instance to 
make up the deficiency of stamp. In the 
matter of OMRAO MIRZA v. MARY JONES, 
12 C.L.R. 148. [Diss.. 14 C. 763 ; F., 170 P. 
L-R. 1903; Bel on, 14 C.W.N. 343; R., P.L. 
R. 1900, p. 22.] 

(IQC>)-Bengal Act VIII of 1869, s. 102—Suit 
for rent —24 and 26, Viet., e. 104, 5. 15—Super¬ 
intendence of High Court.—K suit for arrears of 
rent, decreed by the first Court, was dismissed 
by the lower appellate Court, on the ground 
that the plaintiff, being only a sharer, could 
not sue separately for her portion of rent. A 
special appeal was preferred. Held that the 
judgment and not the decree was to be looked 
at in applying s. 102 of Act VIII of 1869 (B.C.). 
The judgment showed that a qnestion of title 
was not even considered and the decree in 
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general could not be considered to have deter¬ 
mined it. No appeal, therefore, lay under 
that aoctidn. [iJ., 25 W R. 153.] The powers 
conferred by the 15tb section of 24 and 25 Viet., 
0 . 104, ought not to be exercised in such a way 
as to indirectly do what the law forbids to be 
done directly. Where the lower appellate 
Court having jurisdiction has only erred in the 
exercise of it, and no appeal is allowed by law, 
the High Court is not at liberty to exercise its 
superintending power under Charter Act. 

Karim Sheikh v. mukhoda soondbry 
Da.^SEB, 15 B.L.R. 111^23 W.R. 268. [R.. 1 
C. 180 = 24 W.R. 440.] 

(107) — Act Xof 1859, s. 159—Collector’sjudg- 
went in appeal — Finality—High Court's Act, 
s. 15— Superintendence of High Court over Col- 
lector's Court. —Under s. 159, Act X of 1859, 
the Collector's order in appeal is final whether 
his decision was one passed on the merits of the 
case or disposing of the appeal on preliminary 
objections. The words of s. 15 of the High 
Courts’s Act (24 and 25 Vic., o. 104), which 
gives the High Court the power of superin¬ 
tendence over all Courts subject to its appellate 
jurisdiction, refer to the general appellate ju¬ 
risdiction of the Court and not to particular 
eases in which that jurisdietion is extra¬ 
ordinarily exercised, or to a superinten¬ 
dence which is placed by a distinct law in the 
Commissioners and the Board of Revenue. 
Therefore, the superintendenco of the High 
Court does not extend over a Collector's Court. 
Huro Mohun MOOKERJEB V. Kedarnath 
DOSS, 6 W.R. Act X. Rul. 25. [W.F., 16 C. 
W.N. 863 = 14 C.L.J. 284.] 

(108) —appeal before Collector without objec’ 

tion by respondent—Application for revision of 
Collector's order—Jurisdiction—High Court- 
Act XXITI of 1861, s. 36—s. 16, Charter dcf.- 
The applicant in this case who was res¬ 
pondent in the Collector’s Court allowed 
the appeal to be heard without objection, 
He then asked the High Court to exer¬ 
cise the general powers of superintendence 
vested in it by s. 35 of Act XXIII of 1861, and 
8. 15 of Aot 24 and 25, Vio., oap. 104, and 
to set aside the proceedings before the Oolleotor 
as being without jurisdiction- Held that the 
fact that he had allowed the appeal to go on 
without, in any way objecting to the jurisdic¬ 
tion of the Collector was sufficient to prevent 
him from moving the High Court to exercise 
its extraordinary powers of relief in his favour 
by setting aside prooedings of which he was 
willing enough to avail himself so long as there 
was a chance of their turning out to bis own 
advantage; and the High Court therefore 
declined to interfere. Drobo MOYEB DABBB 
V. BiPIN Mdnddl, 10 W.R. 6. 13 B. 

650; Appl., 126 P.R. 1906 ;B.. 14 A. 413, 330- 
352, P.B, = 2 C.L.J. 259=9 C.W.N. 1065. 
38 0. 832 = 15 O.W.N. 863 = 14 C.L.J. 284=11 
Ind. Cas. 207; D., 14 W.R. 264.] 

{1Q9)—Letters Patent, s. IS,—High Court's 
poiuers—Jurisdictioti—Act X o/ 1859, s$. 109. 
163.—A tenure having been s^d for arrears of 
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cent, tbe Colieotor ordered deliver; of posses¬ 
sion to tbe purchaser, but on discoveriog sub¬ 
sequently, oo the motioo of an objeotor, that 
the same tenure bad been already sold for 
arrears due on it, the Colieotor re-oalled his 
order. As it was doubtful whether tbe Col¬ 
lector bad or had not tbe power to review an 
order passed in execution, and with reference 
to the equity of the case being in favour of tbe 
order for recall, hdd, that it would not be a 
proper exorcise of the powers vssted in the 
Court by s. 15, Letters Patent, to interfere 
with the last order. Narayani Dayi Deui v. 
Chandi Charan Chowdhry, 3 B.L.R. App. 
6 S= IIV.R. S12. 

(110) — Orderin execuiioii pnased by Collector 
—/Ipperti—Act XXIII o/1861, s. db-^Leynlily 
of Collector's order whether can be looked tnto 
by Hif/h Court on appeal. —In this appeal from 
an order of a Judge reversing a sale for arrears 
of rent under Act X of 1859, on tbe ground of 
irregularity producing substantial damage to tbe 
judgment-debtor, tbe appellant contended that 
the Judge had no jurisdiction, the Collector’s 
order being one passed after decree, and relat¬ 
ing to^ tbe execution thereof, and tbe High 
Court decided that, under tbe circumstances, 
tbe Judge had no jurisdiction to take up the 
appeal. Tbe respondent, however, argued, 
that, granting tbe Judge’s want of jurisdiction, 
the High Court was bound, under s. 35, Act 
XXIII of 1861, not only to annul the illegal 
order of the Judge, but to pass such other order 
in the case itself as may seem just and proper, 
and urged that the order of the Collector was 
altogether illegal and improper. Tbe High 
Court, however,/iefd that tbe powers given to 
it by G. 35 of Act XXIII of 1861 did not per¬ 
mit the looking into the legality or otherwise 
of the Collector’s orders regarding the sale, 
as judgment-debtor had not preferred his 
appeal in the first instance to tbe Com¬ 
missioner, to whom the party should have ap¬ 
pealed. in the first place under s, 35 of the Act. 
Sirdar Qolab sinqh v, Ram Buddun 
SINOH. I W.R. Act X. Ral. 28 = 1 Ind. Jur. N. 
S. 1. 

(111) —Suit in Mamlatdar's Court—£Jrroti6‘ 
ous procedure of ifamUitdar, High Court—Re- 
viiwn.—The procedure of the Mamlatdar in 
this case in having referred for authority to a 
oitoulat of tbe Executive Government was 
irregular, as. in the exercise of judicial func¬ 
tions, he was bound to be governed by the law as 
he understood it, or as it had been expounded 
by superior judicial authority, aud not as it was 
expounded by unjudicial petsous. But the 
mere fact of tbe Mamlatdar having fallen into 
such formal error oannot make .it a oase fit for 
the invoking of the interfereucs of tbe 
High Court by way of exercising its extra¬ 
ordinary jarisdiotion Boaatonpset tbe irregular 
order of the Mamlatdar. NANA BayaJI v. 
PANDDBANQ VASODBV, 9 B. 97. [R., 18 
B.. 652; 17 B. 645 ; D., 10 B. 76.] 

(U9)-Aef YUI (£ 0.) of 1869. s. 102—Su«f for 
rmt—nUe—Seeond appeal — Oiv. Pro. Code, 


Superintendence of High Court—eowfmwci. 

Act X oj 1877, s. 622.—Two persons were con¬ 
testing with one another as to who was right¬ 
fully entitled to the property in which tbe de¬ 
fendants had tenures, and both of them 
brought rent suits against tbe tenants. These 
rent suits came first before the Subordinate 
Judge and afterwards before the District Judge. 
Subsequent to tbejinstitution of those rent suits, 
the plaintiff in one of them sued the plaintiff 
in another to establish his title, and while that 
suit was pending, the District Judge allowed 
the rent suits to stand over, thinking he might 
decide them in accordance with tbe decision 
which might be arrived at in the title suit. The 
title suit having been decided against the plaint¬ 
iff, tbe Judge dismissed his rent suits against 
the tenants- Jleld, on appeal, that no question 
of title could be said to have been decided in 
such rent-.suits and that consequently, no 
second appeal would lie. Uodor the circum¬ 
stances, there was no ground for the interference 
of the High Court under s. 622 of tbe Civ. Pro. 
Code. DURGA Narain Misser V. Gohurdhan 
GHOSE, 9C. L. R. 86. 

(113) —High Court —Powers atsuverintendence 
—Per Selon-Karr and Jackson, JJ. {Norman 
</., dissenfinp).—The High Court is not oompet- 
toQt, either under s. 15 of the Charter Actor 
under s. 16 of the Letters Patent, to interfere, as 
a Buperintendiug Court, in a oase where an old 
decree, passed at a time when the Collector 
was not under tbe jurisdiction of tbe late 
Sudder Court, is being executed. GOl'At. 8lNG 
V. The Court op Wards. 7 W R. 430. 

Decision of Small Cause Court without 
jurisdiction—High Court competent to interfere, 
only on reference under s. 22 of Act XI of 1865.— 
This was an application to the High Court to 
call for tbe record of a oase decided in a Court 
of Small Causes, on the ground that the Small 
Cause Court acted without jurisdiefion and that 
the High Court should set aside those proceed¬ 
ings under the provisions of s. 35 of Aot XXIII 
of 1861. The law having provided a certain 
procedure by which a party may move tbe 
Small Cause Court to bring the matter to tbe 
notice of tbe High Court, namely, by slating a 
case and referring to the High Court for an 
opinion and orders under s. 22 of Aot XI of 
1865. and tbe petitioner not naving followed 
such course open to him under the law, the 
High Court declined to interfere. MESSRS. 

B. E. Bell and Oamrbell v. Thakoor 
Doss Gossan, 6 W.R. Uig. 2 b. 

(115)— Suit of Small Cause nature — Juris- 
diction—3. 16 of High Court's Charter.^ 
Where in a case of a Small Cause Court nature, 
to recover tbe value of the produce or certain 
lands alleged to have been illegally out and 
carried away by the defendants, tbe lower 
appellate Court found upon the real issues 
between the parties that tbe plaintiff was entitl¬ 
ed to recover tbe money be claimed, held tbe 
mere faot that tbe lower Court had no jurisdio- 
Mon to determine a part of the dispute, viz. 
whether the land whose produce was oarried 
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Saperintendeoce of High Co^xti^continued. 

away was or was uot in British territory, was 
not a sufficient ground for the exercise of the 
extraordinary powers of the High Court uoier 
B. 15 of its Charter. BHYRUL 3INGH v. 
JHOGRU PATNEE, U W.R 506. 

(110)—Court of Small Causes, decision of — 
Interference by High Court -24 nurf 25 
c. 104, s. 15 -Act XI of 1865, s 4, —Where a 
Court of Small Causes rejects the application 
of the defendant in a suit to send for a docu* 
meat filed in another suit (which the defendant 
wanted to put in as evidence), held that the 
High Court cannot under s. 15,c. 104 of 24 
and 25 Viet., and s. 4 of Act XI of 1865, inter* 
fere. In the matter o/MUNNOO SiNGH, 19 W. 
R. 306. [fi., 1 A. iOl.j 

(117)— of Small Cause nature—Special 
appeal-^Acl XXIII of 1861, s. 27 — High 
Court’s interference—Charier Act. s. 15.—In 
cases where 8. 27, Act XXIII of 1861, forbids 
any special appeal, the High Court has no right 
to interfere under s. 15 of the Charter Act for 
the purpose of re-hearing the case upon a point 
of law. KETIKI CHUTIANY V. LUKHEE KaNT 

BOBB, 24 B.R. 440. 

(110)-Ac( XVII of isn—Submitting decree 
to Commissioners—Error of laio — Jurisdiction. 
—Where judement-crediiore submit their 
decree to the Commissioners appointed under 
Act XVII of 1873, as if it were a new and un* 
ascertained claim, they commit an error of 
judgment. If in such a case the Commis¬ 
sioners take the opportunity of expressing in 
connection with that claim, their opinion upon 
a matter which has already been determined 
by the decisions of tbe High Court and of the 
Privy Council, the High Court has no authori¬ 
ty to inquire into an award of the Commis¬ 
sioners. Omrao 6egu.'\i V. Commissioners 
APPOINTED UNDER ACT XVII OF 1873, 24 
W.R. 894. 

(119)— Freedom from arrest in Court—Princi^ 
pie violated—High Court’s power of interference 
undsr Charter Act, s. 15. — Although the princi¬ 
ple of freedom from arrest in a Court eundo, 
morando et redettndo, is more or less a recognis¬ 
ed maxim of law, tbe High Court will refuse to 
exercise the extraordinary powers vested in it 
under s. 15 of tbe Charter Act, and to declare 
that a Magistrate who does not interfere with 
the process of the peon of tbe Civil Court, 
whioh was being served in his Court on a person 
accused, but acquitted, has wrongly refused 
jurisdiction. In the matter of GUZEREE LALL, 
Petitioner, 13 W.R. 393. 

(120j— Jurisdiction—Perjury or forgery sn 
Civil Court-Power of High Court—Stay of 
criminal proceedings—Crtm. Pro- Code, 1661 
{Act XXV of 18611, s 171.—If, in the course of 
heating a suit, a Civil Court commits a party 
to the suit for trial on a charge of perjury or 
forgery, or directs that the case be made over 
to a Magistrate for investigation of euob oharge, 
the High Court, in the exercise either of civil 
or oriminal jurisdiction, cannot, in the event of 
a regulator special appeal being lodged against 


Superintendence of High Coart—eonfiftued. 

the decision of tbe lower Court, interfere to 
stay tbe criminal proceedings until tbe appeal- 
shallhave been heard and determined. In the 
matter of the petition of RaMFRASAD HAZRA, 

B L R. Sap. 426, P.B.=9 W R. Mis. 24. [j*., 

6 0. 309. 21 0. 610 ; Appl, 1 A. 17 ; Cons., 34 
C. 848 = 11 C.W.N. 712 = 6 C L J. 531; D., 3l 
M. 510 = 4 M LT. 186=18 M.L.J, 466=8 
Cr. L.J. 390.] ^ 

(121)— Bombay District Municipal Amend¬ 
ment Act {II 0 / 1894), 8. 2d—Order by District 
Judge rejecting application to set aside Muni¬ 
cipal election—Order for payment of opponent's 
costs, whether could be revised by High Court 
under s, 622. Civ. Pro. Code. —A District Judge 
acting under s. 23 of tbe Bombay District 
Municipal Amendment Act, 1894, U not a 
Court within tbe meaning of the word in s. 622 
of tbe Civ. Pro. Code, 1882, and tbe High 
Court, therefore, has no jurisdiction to revise 
bis orders rejecting an application to set aside 
tbe election of oertain Municipal Councillors 
and directing tbe applicant to pay the actual 
cos's incurred by the opponent. 6ALAJI 
SAEHARAM V. MERWANJI NOWROJI, 21 B. 
279. 

tl22)—Jjirisdiefton— Hijh Court— Munici- 
polity —Discretion—fiepairs,—The Chairman 
of the Howrah Municipality brought a suit 
against the petitioner for a sum of money alleg¬ 
ed to be due on account of expenses incurred in 
cleaning a tank belonging to the petitioner. 
Tbe first Court held that tbe Muoicipality bad 
expended more money than was necessary. On 
appeal the Judge set aside tbe decision and 
gave a decree for the full amount on tbe ground 
that tbe matter was purely within the discre¬ 
tion of tbe Municipality. On application by 
tbe petitioner, tbe High Court refused to in¬ 
terfere. In the matter of JOGESH CHUNDBB 
DUTT. 16 W R. 288. 

(123) — Ministerial officers, diwnissal of by Dis¬ 
trict Judge—Civil Courts Act (VI of 1871), 
88. 35, 36-Sttperinfendinj powers of High 
Court—Charter Act, s. 16.—The extraordinary 
powers of superintendence possessed by the 
High Court under s. 15 of tbe Charter'Act 
should not be exercised except for the purpose 
of protecting a complainant in a matter where¬ 
in otherwise he would not be able to obtain 
redress coupled with the further qualification 
that the applicant must show himself worthy 
of tbe interference of the Court. So, where a 
person, who was dismissed from tbe post of 
Sheristadar of a Mansifl’s Court by a District 
Judge complained to the High Court that the 
District Court acted ultra vires in dismissing 
him, held that, it being open to the applicant, 
under the Civil Courts Act, to seek his remedy 
from tbe Local Government, the High Court 
could not interfere. In the moftor of AKBAR 
ALI, 19 W.R. 148. [S.. 20 W.R. 470.] 

(124) — Ministerial offiur —Dismissal of fiiAe* 
ristadar on complaint of Munsif — Power of 
High Court—ActVl {B.O.) of 1071 .—A Sbe- 
ristadar dismissed by the Judge on the com* 
plaint of a Munsif, if aggrieved, may apply to 
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the Local GoTeromeat uader Act VI (B.C.) of 
1671 ; but the High Court oanuot interfere in 
the matter in the exercise of its powers of super* 
infeendence. In the matter of Fakker CHAND 
LALL, petitioner, 20 W.R. 470. 

(125) —Practice^Beviewa-~Jurii}iiclion‘-Act 
VIIl oj 1859, ss. 377, 378.—In the case of an 
application for review after more than three 
;eare from date of order, the Principal Sudder 
Amin may decide that there were just grounds 
for the delay, and then on the same proceed¬ 
ing admit the review. Though ss. 377 and 37S 
contemplate two classes of ciroumstanoes. there 
is nothing in them to show that the finding 
under the one section and the order under the 
other, cannot be recorded in one and tbe same 
proceeding. JONNISSA BIBI v. SURJA ^ANT 
AOHABJI, 2 B.L.R A.C. 181 = 11 W.R.56. (9 
W.R. 181, B.) [ii., 13 W.R. 120, 1 A. 101. F. 
B.] 

(126) —Lease—Sttif by heir of lesaor for her 
share of rent —Joinder of partiet.— Where a , 
kabuliyat was executed in favour o{ a person ' 
who subsequently died leaving two daughters, \ 
one of the daughters cannot sue alooe for her ’ 
moiety of the rent. She ought to sue together I 
with her sister for the whole rent, aud if she 
could not induce her to become plaintiS with 
her, she ought to make her a defendant. JAGA- 
DAMBA DASI V. HABAN CHANDRA DUTT, 6 
B.L R. 828, Note = iOW.R. 106. [R , 6 B.L. 

R. 623.] 

(127) —Applicafion to revise eases before Pro¬ 
vincial Small Causes Court —This oiroular 
announces rule passed with a view to facilitate 
applications for tbe exercise of tbe powers of 
superintendence vested in tbe High Court, 
with reference to oases before tbe Mofussil 
Small Cause Courts. Civ. Oir. No. 13 dated 4tb 
June 1670. 13 W.R. Civ. Cir. 17. 

See ACT XXXV OF 1858, 8 W.R. 375. | 

See Pun. act XVIII OP 1884, s. 13, 42 P. i 
R. 1888. 

See APPEAL—Dbobee and Execution op 
Deobebs. 5 W.R. Mis. 45. 

Sea ABBiTBATioM—G eneral, 29 0.167. P. 
0.-6C.W.N. 226=29 I.A. 51. 

Saperintendence of High Court—See COM¬ 
PANY—WaiDlNQ DP OP COMPANY, 6 B.H.O. 
0.0. 88. 

See Execution op Deobbb—application 
FOB Execution and powebb of court 6 
W.R. Mis. 16. 

See Execution OF Dbobee—miscella¬ 
neous, 6 W.R. Mis. 96. 

See Paupbb appeals, 18 B. 454. 

Saa BEN. REG. V OF 1812. B 26. B.L.R. 
8np. 656=7 W.R. 278 = 3 Ind. Jar. N.8. 178. 

Sm Bent, SUIT FOB, 2 W.R. Act X, Ral. 
16. 6 W.R. Act X, 66. 

Sm Review-Review, WHEN libs, 4 B. 

H.o.a.0. 87. 

O.IX—66 


Soperintendenoeof High Court- concluded. 

See Small Cause Court, Mofussil, 
Jurisdiction op-general, 4 B-H.c. A. 

C.173. 

See Special or Second appeal — 
Grounds op appeal, 6 W.R. 196. 

See specific Relief act, 1877, ss. 54. 56. 
57P.R 1899. 

See ST. 24 AND 25, Vic., C. 104, s. 15, 9 A. 
104, F. B. = A.W.N. 1886, 309, B.L.R, Sup. 
Vol. 714=7 W.R. 520. 

Powers of—When to be exercised—Saa ST. 
24 AND 25 Vic.. C. 104, s. 16. 2 C.W.N- 727. 

Saperioteadent. 

Trustee, manager or—of a mosque — See 
ACT XX OP 1863, ss. 14, 18,8 C. 32 = 9 C.L. 
R. 433. 

Superstitious Uses. 

(1)—.Supersfiftoustises in India.—Tbe Eng¬ 
lish rule of law which prohibits tbe bequest of 
money to superstitious uses has no application in 
this country. A bequest for tbe giving of alms 
for tbe testator's spiritual benefit is void because 
the object is both unoertain and not purely 
charitable. JOSEPH EZEKIEL JUDAH v. 
AARON HYE NUSSEEM EZEKIEL JUDAH, 
5 B.L.R. 433. [R , 15 M. 424, 81 G. 166 = 8 C. 
W.N. 273, 5 Bom. L R 1010.33 B. 122 = 10 
Bom. L.R. 417.] 

See HINDU LAW-RELIGIOUS ENDOW¬ 
MENT, 12 B.H.C. 214. 

Sea Will — Construction, 2 Hyde, 65, 
2 B.L R O.C. 148. 15 M. 424. 

Supreme Court—Bombay. 

See High Court, Jurisdiction op 

BOMBAY. 

See Letters Patent, High Court, 1865. 
(D—Letters Patent, 1823, s. 5S—Admiralty 
jurisdiction co)iferreJ.—The admiralty juris¬ 
diction of tbe English High Court of admiralty 
was, by 8.53 of the Letters Patent of the Supre¬ 
me Courts, 1823, conferred on tbe Supreme 
Court. 10 BH.O. 110. 

(•2}—I/thalntant—Carryitiy on business .— 
Constructive inbabitanoy by carrying on busi¬ 
ness within the jurisdiction of the Supreme 
Court of Bombay. HER HIGHNESS RUCK- 
MABOYEE V. LULLOOBHOY MOTTICHUND, 
8 ll.I.A. 234 , 8 Hoo. P C. 4 = 1 Bar. 428. 

(9)—Power of Supreme Court to admit 
persons as Attorneys and Solicitens. — The 
Supreme Court of Judicature at Bombay had 
no power to admit persons as Attorneys and 
Solicitors to practise in tbe Courts there, except 
such as are qualified in tbe manner pointed out 
by the Bombay Charier and Letters Patent of 
1628, establishing tbe Court, vie., those who 
have been admitted Attorneys or Solicitors in 
one of the Courts at Westminister or were 
practising in tbe Recorder’s Court at Bombay, 
at tbe time of tbe publioation of that Chatter, 
MOBGAN V. LBBOB. 2 II.I.&. 428 = 8 HoO. 
P.O. 868=1 Bar.. 818. 
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Supreme Court—Bombay— 

(4)— Juihjef, of—Jiii ;/.—By tho constitution 
of the Supreme Courts in India, the Judges, for 
tho purpose of the trial of an action, sit as a 
jury as well as Judges, and the same weight is 
to be given to a decision of the Judges, in such 
circumstances, as to the verdict of a jury in 
England in which the Judge who tries the 
cause makes no objection. MusaDEE 
MAHOMED GAZU.M SHERAZBE V. MEERZA 
ALLY MAHOMED SHOOSTRY, 6 M.I,A. 27 = 8 
Hoo. P. G. 110»1 Sar. 489. 

Supreme Court—Calcutta. 

See High Court—Jurisdiction of 
Calcutta. 

5ce Letters Patent, high Court, 1866. 

(1) — Jn/tnfrifnnf of lien^rea-“Trade and 
buainess house in Calcutta-Jurisdiction.—kn in* 
habitant of Henarcs. trading at Calcutta, and 
having a house of business there, held, to be 
subject to the jurisdiction of the Supremo Court, 
BA1300 Janokey Doss v. Bindahun Doss, 
3 U.I.A. 17S=:1 Sar. 263. 

(2) — Jurisdiction of the Supreme Court, of 
Calcutta. —Under the jurisdiction of the Su* 
preme Court at Calcutta, a person, though re¬ 
sident at Benares, is liable to its jurisdiction, 
if privy to. and co-operatingin, a misdemeanour 
committed within it. Where, therefore, a party 
resident at Benares was indicted with others 
before the Supreme Court for a conspiracy, in 
procuring the prosecutor to be arrested in a 
fictitious action at law, and the instructions 
lor the arrest were proved, to the satisfaction 
of the jury, to have originated with the appel¬ 
lant, it was held by the Judicial Committee 
that, the ofienoe being completed within the 
jurisdiction of the Supreme Court at Calcutta, 
that Court had rightly assumed jurisdiction 
over tbs parties privy to it ; though, from the 
slight nature of the evidence, they directed a 
new trial. Jannokee Doss v. The Kino, 1 
U.I.A. 67 = 1 Sar. 94. 

See EVIDENCE—Decrees, Judgments 
and Proceedings in Suits, W.B. 1864, 
159. 

Sapreme Court—Madras. 

See High Court, Jurisdiction op 
Madras. 

See Letters Patent, High court, 
1866. 

(1)—iSupreme Court at Madras — Equitable 
iMrisdiefion.—The Supreme Court at Madras 
(established by the Madras Charter of 1800) has 
an equitable jurisdiotioo, similar to, and oorres- 
ponding with, the equitable jurisdiction exer¬ 
cised by the Court of Chancery in England, 
over charities. ATT, GEN. v.Brodie, 4 H.I.A. 
190^6 Moo. P.C. 12=11 Jurist 137 = 1 Sar. 
33S. 

(2) —Property of infant —Protection—Registrar 
—Commissions.—"By a general Order, made on 
the equity side of the Supreme Court of Afodro^, 
it was ordered that, “ Whenever it shall appear 


Supreme Court—Madras— concluded. 

that the property of any infant is unprotected, 
and not secured for bis or her benefit, the 
Registrar shall, with the previous consent of 
tho Court, or a Judge, institute proceedings on 
bebalf of such infant, for the purpose of pro¬ 
tecting bis or her person or property.” In 
pursuance of this order, the Registrar of the 
Supreme Court, upon petition, obtained an 
order giving him liberty to file a bill in the 
equity side of the Supreme Court as the next 
friend, and on behalf of infants for an acconnt 
of the estate of their father, who died intestate, 
against their mother, A, the Administratrix; 
and, notwithstanding an appeal against such 
order, such bill was filed, to which the defend¬ 
ant put in a plea, which being overruled, a 
further appeal from such decision was interpos¬ 
ed to Her Majesty in Council. By the practice 
of the Sapreme Court, the Registrar is entitled 
to a commission of 5 per cent, on all sums of 
money paid into Court. Held, by the Judicial 
Committee, that the order of the equity side of 
the Supremo Court, being made under the 
general jurisdiction of the Supreme Court, and 
not under the Statute 2 & 3 Viet., o. 34, was 
void, it being against public policy to allow an 
Officer of the Court to institute suits, in the 
conduct of which be might have a direct per¬ 
sonal interest, and the orders made in 
pursuance thereof, reversed. KERAEOOSE v. 
8BBLE, 3M.I A. 329 = 4 Moo. F.C.489 = 1 Sar. 
286. 

Supreme Courts, Equity Procedure. 

See ACT VI OP 1854. 

Supreme Courts, Lunacy. 

See ACT XXXTV OF 1858. 

Supreme Courts, Officers Trading. 

See ACT XV OF 1848. 

Surbarahkar, 

Sec ACT XL OP 1858, 3 Agra, 220. 

Surbarakarl Tenures. 

See BEN. ACT X OF 1859, ss. 15, 16, 8 B.L. 
R. 280 = 16 W.R. 289. 

See Landlord and tenant—Transfer 
OF TENANT’S INTEREST, 9 0. 526 = 13 C.L.R. 
114. 

Surety. 

1. —General. 

2. -Discharge of surety. 

3. —Enforcement of security. 

4. —Liability op surety. 

5. —Miscellaneous. 

See Oiv. Pro. Code, 1908, s. 55. 

See OlV. PRO. Code, 1908, s. 145. 

See Contract act. 1872, ss. 126—147. 

See Guarantee. 

See PRINCIPAL AND SURETY. '• ^ 



1305 


THE ALL INDIA DIGEST. 


13GG 


Swref>'—continued. 

-1.—General. 

(\)—Sitrely!ihii>~-Conmh.'rnt'u>n—Forbcafaiice 
to sue on de/oulanl's request —Where the 
defendant, by a letter, requests the piaiotifi to 
grant time to the debtor for the payment of bis 
debt, and in consequence, the plaintiff brings 
no suit against the debtor, iiutil tlie expiry oj 
Vte time requested for, there is forbearance to 
sue by the plaintiff, so as to constitute it a 
sufficient consideration to make the defendant 
liable as a surety. ViRA Sadasiva Ra jENDRA 
UDAYAR BAHADUR V. RAMACHANDRA RAJA, 
2 H.W.N. 1911,145. 

{2)—Punjab Civil Code, Pari II, s. I, para. 6 
—Re opening of suit already dec'uled—Powers 
of Commissioner—Appeal time—Principal ami 
surely —Cause of action distinct—Debt extin- 
guislied only on payment .—The Commissioner 
is vested with power to revise the decisions of 
Courts subordinate to him for special reasons, 
although no appeal should have been preferred, 
provided revision takes place within the 
time prescribed for the hearing of appeals. He 
cannot therefore reopen a case after the appeal 
time has expired without any appeal having 
been filed. In contracts of guarantee or surety¬ 
ship. the surety is net jointly liable with the 
principal, his undertaking being collateral and 
seooodary. Though judgment may have been 
obtained against the principal, yet, if it is not 
satisfied, an action would clearly lie against the 
surety. In the Punjab, it is usual (and tbe 
practice is oonvenicot) to implead both principal 
and surety and make them co^defendants when 
tbe principal makes default. Still as they are 
separately responsible, if tbe creditor elects to 
sue the principal first and fails to obtain satis* 
faction from him, there is no legal objection to 
his subsequently proceeding by separate action 
against the surety. Ma.IOR Mercar v. Mr. 
DECORTANZE. 8 P R. 1866. 

(Z)—Surely for portion of debt—Payment by 
eurety of such portion—Rights of surety—Rights 
to benefits of securities held by creditor—Indian 
Contract AetilX 0 / 1972). s. 141.—The right of 
a surety, who has paid a debt, to the securities 
held by the creditor, depends upon prinoiples of 
equity, The reason of tbe rule is because, as 
between tbe principal debtor and tbe surety, 
tbe former is under an obligation to indemnify 
the latter. The equity between the creditor 
and the surety is for tbe creditor not to do 
any thing to deprive the surety of his right. 
But the right of the creditor to hold his 
securities nntil hU whole debt is paid is para¬ 
mount te the eurety*8 olaim upon such 
securities, which only arises when the creditor’s 
claim against soob securities has been satisfied. 
One K was largely indebted to tbe Bank of 
Bengal in 1889 up to Ra- 3,16,000. Tbe Bank 
pressed him to give sufiBcient seonrity for the 
debt. Thereupon, E mortgaged certain lands 
of his to tbe Bank, which were valued at 
Rs. 1,36,000. The mortgages were stamped to 
iBonretbis amount only, b^nt were drawn to 
cover the whole liability of K to the Bank. 
Thera were recitals in the instraments to the 
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-1. -General— continued. 

eff'^ct that K owed largo sums of money to the 
Batik on certain bills, and that all sums of 
money then due by K, or thereafter to become 
due by him under those tills would be paid off. 
Certain other securities also were given by tbe 
debtor to tbe Bank. Tbe total sum thus secur¬ 
ed was Rs. 1. 90.000 and the unsecured amount 
was only Rs. 1,25.000. On 9tb September 
1889. two of the bills on which K was liable to 
the Bank fell due. The Bank refused to renew 
the bills unless security for Rs. 1,25,000 was 
given. At the request of t-be debtor, tbe plain¬ 
tiff agreed to stand security for the amount. 
This amount, the plaintiff subsequently paid 
to tbe Bank and brought tbe present suit 
against the Bank and prayed that be might be 
declared entitled to share in tbe benefit of tbe 
mortgages given as security to tbe defendant 
Bank, and that, out of the amount realized 
from the mortgages, be should bo paid an 
amount proportioned to the amount of K’s debt 
which he bad paid to the defendant. Tbe 
plaintiff contended that the mortgages were 
given a.s security for tbe whole debt of Rupees 
3,15,000 due to tbe Bank, that of this he had 
paid off to tbe Bank a part, viz., Rs. 1, 25,000 
that as the Bank hold tbe. mortgages from tbe 
debtor as security for that part as well as for 
tbe rest of the dobt, he (the plaintiff), as a 
surety wbo bad paid that part, was entitled to 
that extent to stand in the place of tbe Bank 
(tbe principal creditor) and to obain the benefit 
of the securities held by it.—Held that the 
plaintiff bad no right to the benefit of the 

securities held bv the Bank until tbe debt due 

• 

by K to tbe Bank bad been paid in full. 
Goverdhandas Gokuldas tbjpal v. The 
BANK OF BEMQAL, 19 B. 48. 

(4) — Suit by creditor against principal 
debtor and surely—Dismissal of suit against 
principal debtor and decree against surety— 
Appeal by surety—Cross appeal by creditor tvilh- 
out making debtor respondent—Dismissal of suif 
against surely by appellate Court —Second 
appeal by creditor—High Court's inability to 
interfere—Contract Act. s. 134.—A creditor sued 
tbe principal debtors and the surety. The suit 
was dismissed against the debtors but decreed 
agaiost the surety, wbo appealed. The creditor 
also appealed but failed to make tbe prinoipal 
debtors respondents to bis oross appeal, which 
was dismissed. The appeal of tho surety was 
allowed, and tbe auit of tbe creditor was dis- 
missed. The creditor appealed to tbe High 
Court, joining the principal debtors as well as 
the surety as respondents. Held, that the 
or^itor, by reason of his omission to join the 
principal debtors as respondents to bis oross- 
appeal, made it impossible for the lower appel¬ 
late Court or the High Court to review tbe 
deoision of the original Court in favour of the 
principal debtors, and that, therefore, he could 
not olaim a decree against the surety. UA- 
THBW80N V, Bam Kanai Sinoh, 16 lad. Gaa. 
387. (14 B. 267, 1 L.B.B. 160, 19 0. 330. 6 
B. 647, S.) 
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Sure/^—continued. 

-1. — General —continued. 

(5) — Surety for Judgment-debtor — Claim 
againat, how enforceable. —A surety for judg¬ 
ment-debtor must be proceeded against by 
summary process in execution and not by a 
separate suit. KUSA.TI 7. ViNAYAK, 23 B. 478. 
[F., 25 B. 409 = 3 Bom. L.R. 35. 109 P.R. 1906 
= 1 P.L.R. 1907. 4 L.B.R. 197 = 14 Bur. L.R 
170.J 

{(i)—Pri)icipnl debtor and .furety—Suit by 
creditor n<;atns^ Where a person ba- 

comes surety for another with respect to a 
certain liability of the latter, the creditor is at 
liberty at once to proceed against the surety, 
and his suit against the surety cannot be dis¬ 
missed on the ground that be has not already 
proceeded against the principal debtor or that 
he has not impleaded him in the suit. INAYA- 
Tullah V. Rani A.W.H 1886, 306. (4 C.L. 

R. 145, F.) 

{1)—Lau) ‘ivot preventing creditor from pro j 
ceeding simultaneounly againsit principal and 
surety—Law not compelling creditor to exhaust 
his remedy against principal before siiimj his 
surety—Omission to sue principal lohen oppor¬ 
tunity arises, effect of. —There is nothing in the 
law which prevents the creditor from proceed¬ 
ing simultaneously against the principal and 
the surety, or which compels him to exhaust 
hie remedy against the principal before suing 
the surety, and the omission to sue the princi¬ 
pal when the opportunity arises is not equival¬ 
ent to giving him an extension of time. 
MANGURIAM MARWARI V, RATPATI KOERI, 

20 C. 866, Note. 

(8) —BiH of exchange —Guarantee—Default 
of acceptor — Co-mrety, suit for contribution by 
—Cause of action— Limitation. —The plaintiff 
and the defendant as co-sureties guaranteed to 
a bank the payment of a bill of exchange by the 
acceptor. The acceptor having b come insolvent, 
the plaintiff paid the amount of the bill, and 
sued the defendant for one moiety as contri¬ 
bution. Held that the cause of action being the 
right to contribution, the right accrued, not 
when the bill was dishonoured, but when it was 
taken up by the plaintiff, and consequently 
limitation began to run from that date, (2 
W.R. 159, F.) and that as between parties to 
the bill, the Courts are not bound to look at 
their liabilities as stated on the face of the 
bill, but must give effect to the arrangement 
into which the parties entered at the time 
when it was made. (Reynolds v- WheUr, 
30 L.J.C.P. 350. F.) M. Constantine v. 
W. DREW, 1 N.W.P. 100. IF., 2 M.H.C. 26; 
R., 9B.H.0.121, 17 B. 486.] 

(9) — Security —Oonfribufson — Liability to 
costs incurred «n defence of suit. — One of 
several sureties who in oompelled to pay the 
whole debt, oan in equity compel the others to 
contribute towards paymentofit. Thisequitable 
right is one independent of contract although 
it may be taken by speoial agreement. As a 
general rule, one oo-surety cannot recover from 


continued. 

1.—General -continued. 

the others the costs of defending an action, 
uoles>' he U authorised or induced by the latter 
to do so, or unless, from soma oombination of 
circumstances, it became necessary to defend 
suohsuit. Mrs. K.C. Byrne v.C.H. Macleod, 
86 P.R.. 1868 

See Ben. act VIII OF 1869, Marsh, 410=2 
Hay, 510. 

Agriculturist—Remedy against principal bar* 
red—Liability of surety—See BOM. ACTXVII 
OF 1879, 8. 72, 5 B. 647. 

Sureties, liability of, under administration 
bond -See ADMINISTRATION BOND, 7 M.L. 
T. 90 = 5lDd. Gas. 761. 

For performance of appellate decree—Appeal 
—See APPEAL—Decrees and Execution 
OF decrees, 7 B.L.R 81 =15 W.R. 538. 

Security bond —Right to question the vali¬ 
dity of bond—See APPEAL TO PRIVY COUNCIL 

—Practice and Procedure, 26 C. 246=3 
C.W.N, 84. 

Security for production of judgment*debtor 
within certain time—Death of judgment- 
debtor before expiry of specified tim^—Liability 
of surety iu execution—Release of surety—Ap¬ 
peal—See CiV. PRO. CODE, 1887, ss. 336, 349, 
24 M. 637. 

Pre-emption decree—Surety for payment of 
mesne profits—Proceedings against-See ClV, 
PRO Code. 1908, s. 47, 118 P.L.R. 1909=147 
P.W.R. 1909. 

Becoming liable for decree in a suit—Hia 
right to sue for declaration of non-liability as 
10 portion of decree amount—See CIV. PRO. 
CODE, 1908, s. 47. 28 M. 117 = 14 M L J. 430. 

Appeal against order—Liability of surety as 
party—See ClV. Pro. Code, 1908, ss. 47 and 
62, 145, A.W.N. 1888. 13. 

Exeoution^^urety bond—Liability of—Suit 
te enforce liability—See CiV. PRO. CODE, 
1908, ss. 47, 145,13 Bom. L.R. 909. 

See Civ. Pro. CODE, 1908, ss. 47, 145. 
O. XLI, r. 6. 22 0, 26. 

Judgment-debtor failing to apply for in¬ 
solvency—Non-appearance— Discharge of— 
See OlV. PRO. CODE, 1908, s. 65, 0. XXI, 
r. 40. 61 P.W.R. 1910. 

Pot performance of appellate decree—Eofor- 
oibility in execution proceedings—See OlV. 
PRO. CODE, 1908, S3. 144 (1), 145, 0. XLI, 
r. 6, 13 M. 1 

Uncertified payment of decree-amount made 
by surety out of Court—Suit by surety against 
principal debtor—Admissibility of evidence of 
payment—See Civ PRO CODE, 1908. 0. XXI, 
r. 2, 12 B. 285. 

Bight of deorea-holder to proceed against 
—See OlV. Pro. CODE, 1908, 0. XXI, r, 40, 
30 P.L.R. 1905=60 P.R. 1906. 
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Sure/>'—COD ti nued. 

General— continued. 

Suit 00 mortgage —Surety made party— 
Efleot on suit of death of surety—See Civ. 

pbo. Code. i908. o. xxn, r. 4. s. i04, ; 

O. XLIII, r. 1, 26 A. 206=A.W.N. 1903. 15. 

Security for due performance of appellate 
deotee. suit for enforcement of— See CiV. 
PRO. CODE, 1908, 0. XLI, r, 6. 23 0. 212. 

For performance of appellate decree, whether ' 
could be proceedei against by way of execution ! 

—See Olv. Pro. Code. 1908, 0. XLI, r. 6, 125 i 

P. R. 1906 = 94 P.L.R. 1907. 

Lex-loci contractus-See CONTBACr—MiS- ' 
CELLANEOUS, 8 C. 337 = 9 I.A. 58. P.C. 

Contract to indemnify a surety for bis b%il> ! 
bond is illegal—See CONTRACT ACT, 1872, 

8. 24, 10 Bom. L.R. 553 = 32 B. 449. 

Oral evidence to prove executant of document 
a mere surety whether admissible—Decree for 
contribution whether grantable — See EVI¬ 
DENCE ACT. 1872, 8. 92, 25 A. 337 = A.W.N. 
1903, 64. 

Note of hand—Oral evidence to prove surety¬ 
ship—See Evidence Act, 1872, s. 92,8 C.W. 

N. 101. 

Principal and—Execution against surety— 

See Execution of Decree —mode of 
Execution. 4 c. 331. P.C. 

See Execution of Decree—Mode of 
execution, 19 B- 578. 

See Execution or Decree — privy I 
Council, Execution of Orders and 
Decrees of, is M. 203=2 m.L.j. i. 

Execution of decree—Liability of—Bond for 
appearance of judgment-debtor—See EXECU¬ 
TION OF Decree —Miscellaneous, 186 
F.L R. 1905. 

Agreeing to make good the sum by wbiob 
sale-prooeeds of tbe property fell short of the 
decretal amount—Extent of bis liability—See 

Execution of Deorbe-Miscbllanbous. , 
5 Ind. Oas. 139. I 


S urety —con t i n ued. 

-1 —General— continued. 

Obligation of lilitaksbara son to discharge 
debt of father incurred as—Soc HINDU LAW 
—Debts, 13 C.W.N 9=4 M.L.T. 429 = 1 Ind. 
Cas. 153. 

Liability of Hindu son to pay debt contracted 
by lather as-See HINDU Law—DEBTS, 28 
M. 377. 

See Hindu Law—Debts, 26 A. 611 = 1 
A.L.J, 330. 

Liability of a Hiodu son to pay debt con¬ 
tracted by father as a—See HINDU LAW — 
Debts, i N.L.R. 173. 

See lease—General. a.W .N. 1886, 241. 

See Legal Practitioners—Mukhtear, 
7 C.W.N. 291. 

Whether liable for acts and defaults of ad¬ 
ministrator, who obtained letters of administra' 
tion by fraud—Surety not party to fraud or 
oogoifiant of it. See Letters of ADMINISTRA¬ 
TION. 12 C-W.N. 802. PC. = 35 C. 955 = 35 
I.A. 109 = 14 Bur. L-R. 197 = 4 M.L.T. 21 = 18 
M.L J. 367 = 10 Bom. L R- 649=8 C.L.J. 94. 

See Limitation act, 1908, art. 65,4 C.L. 
R. 34. 

For a judgment-debtor before tbe passing 
of the decree, liability of — See LIMITA¬ 
TION act, 190-f. ART 182 -GENERAL, 8 Bom. 
L.R. 807 = 31 B. 50. 

Maintainability of application for execution 
against—When judgment-debtor has applied 
for insolvency—See LIMITATION ACT, 1908, 
ART. 182 —APPLICATION IN ACCORDANCE 
WITB LAW, A.W.N. 1906, 64 = 3 A.L J. 13 = 
28 A. 387. 

Ptincipal and—deed for the benefit of credi¬ 
tor—Effect on surety’s position—Indian Con¬ 
tract Act, 8. 139—See NEGOTIABLE INSTRU¬ 
MENTS—BILL OF BXCBANOE, 3 0- 174- 

Sec Privy Council, practice of— 
QUESTIONS OF FACT, 9 B.L.R. 364 = 16 W. 
R.P.C. 11 = 14 M.I.A. 86. 


Execution proceedings—Surety for a judg- 
ment-oreditor, liability of—See EXECUTION 

OP Decree—Miscellaneous. 2 Bom. L. 
R. 208. I 

Of guardian—Liability, whether extends to 
guardian’s dealings with properties other than 
those speoifled in tbe petition for appointment 
of guardian—See GUARDIAN—General. 12 
C.W.N. 401. 

Principal debtor not sued—Suit against the, 
sustainable —See HINDU LAW —CONTRACT 
4 M.H.O. 190. 

Debts ooDtraoted by a Hindu grand-father as. 
when binding upon graodsona—See HINDU i 
Law-debts, 6 Bom. L.R. 434=28 B. 409. 

Hindu Law — Hod's liability for father’s ' 
eanty-debt—Cootcaot Act. a. 181 —Bee Hindu 
Law—DEBTS, 11 U. 878. 


See Probate and administration act, 
1881. B8- 51, 78. 29 0. 68 =6 C.W.N. 7. 

Administration-bond - Suit by—against ad¬ 
ministratrix to be disobarged from Obligation- 
Maintainability of suit—See PROBATE AND 
administration act, 1881. B. 78, 28 M. 161 
= 14 M.L.J. 482. 

For administrator — Whether guarantee 
continuing one—Extent of surety’s liability_ 

See Probate and administration act 
1881. B. 78, A.W.N. 1908. 288 = 6 A L.J. 19 
= 31 A. 66 = 1 Ind. Cas. 143. 

losolvenoy proceedings-Debt not proved_ 

Creditor's remedies against surety—Surety’s 
riehts—5ee PROVINCIAL INSOLVENCY ACT 
1907, 8, 16 (21, 7 N.L.R. 122. 

See Beb Judicata—Parties, 8 B l R Ann 

av»iiTX7T> tntt •*». 
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Surety —contiDucd. 

- i .— General — concluded. 

Security bond for appcaraoce of judgmcut 
dobtor at insolvency enquiry attesting witness 
to. whether liable for misrepresentation as to 
solvency of—RIGHT Ol' SUIT—MISCEL¬ 
LANEOUS, 4 B. 465. 

Si'c Succession Certificate Act, i860, 
s. 6. 14 M. 473. 

Effect of guarantee contingent upon an event 
which does not hanpen—iS<<' TRANSFER OF 
PROI’EUTY ACT, 1882, s. 68, 14 Bur. L.R. 
159. 

Position ol — Sir VENDOR AND PURCHASER 
—CoairLETION OF TRANSFER, 8 Ind. Cas. 
674. 

-2.—Discharge of Surety. 

(1) Act XXIII of 1861, s. 8— Secnritif /or 
nppcninnce—Apjiefironce of de/tudnnl fi/ter 
inquiry-^}liabihlij «/ surely .— Where, during 
the pendency of an inquiry under Act XXlll of 
1861, s. 8. the defendant is set at large upon 
security being furnished for bis appearance at 
any time wheu called upon while such inquiry 
is beiug made, the liability of the surety is at 
an end, if, when the Court has concluded the 
inquiry, the defendant has appeared. Balmer* 
LAWBIE &C0. V. HUREB NABAIN PODDAR, 
24 W.R. 292. 

(2) — Sccuritu bond—Ctuinrje of oicncrshij)— 
Liability of sureties. —Where feertain persons 
executed a security bond to 3 persons, A. B, and 
C (who owned certain property) under which the 
sureties bound themselves to be answerable for 
the good conduct and proper discharge of bis 
duties on the pact of their gumastah D and to 
make good any defalcations,and the property 
was afterwards transferred to B alone, held, 
that, when A and C ceased to have any interest 
in the property and B claimed to be the sole 
owner, there was such entice change in the 
nature of the service that the sureties’ liability 
did not coutinue, and that, consequeotlyt they 
were not liable to be sued upon tboir bond. 
RAJ KBISTO MOOKEJBE V. ISbUR CHUNDER 
MOOKI5R.IEE, 23 W.R. 90. 

(3) Surety diqiosiliny moneys for another's 
debt, by vny o/ security-^Arrangement between 
jnincipal debtor and. creditor ns to debt, with¬ 
out surety's Icnowledqc —Surety, discharyc of. 
— lo a suit ou a proiniiiiiury note, the defeiidaut 
contended that plainlid'e r.on-iu-Uw bad owed 
him certain debts, that plaintiS deposited her 
money Bs. 1|800, in cash with the defendant 
upon the latter undertaking to forbear suing 
plaintifi'e son-in law for one week, that the 
depo;>it was made on the condition that, when 
the bOD-in-law paid the money to the defendant, 
the deposit should be returned to the plaintiff, 
that the defendant, by way of receipt foe the 
Rs. 1,300 in his hands, executed the plaint 
promissory note to the plaintifi, that the son- 
in-law did not pay the amount due from him 
within the week stipulated, and that there¬ 
upon the defendant went to the son-in-law and 


Saref>'—continued. 

-2.—Discharge of Surety- continued. 

obtained from him a promissory note for 
Rs. 1,800 for the money due by him. Heldthdit 
any guarantee which was given by the plaint¬ 
iff to the defendant ceased to have efieot or 
operation when the latter made the new 
arrangement with bis principal debtor and 
took from bim the pro-note for Rs. 1,800| that 
such fresh contract discharged the obligation 
of the surety, that the Rs. 1,300 thereafter 
remained in the hands of the defendant as the 
moneys of tho plaintifi. and as such might 
properly bo regarded as due under the promis¬ 
sory note, according to which it was payable on 
demand, and that further the defendant bad 
no right to retain it as the circumstances bad 
been entirely altered by the defendant's own 
act without the knowledge or concurrence of 
the plainliS, and that that was an undefended 
suit upon the defendant's own statement of 
the case, and that tho plaintiff should therefore 
get a decree. GREET v. SETH AND BETH, A. 
W. N. 1887. 136. 

(4)—S. 130, 7.6’.-I.. 1872— under 
an administration bond. — In Calcutta, a 
surety uuder an administration bond, who 
is not a legatee, and who is powerless 
to institute administration proceedings, can 
apply under s. 130, I.C.A. for revocation of the 
guarantee, on the ground of maladministra¬ 
tion by the executor. Ba.iNarain MOOKER- 
.lEE V. FUL KuMARI Dew. 28 C. 68=6 C.W. 
N. 7. 119 B. 245, lie/.). [B., 62 P.R. 1902 

= 89 P.L.R. 1902, 31 C. 242 ; Not F., 28 M. 
161 = 14 M.L.J. 482, 31 A. -56 = 6 A-L.J. 19= 
A W.N. 1908. 288.] 

(5)—Cii? rro.Codct 1882, ss. 336, 622 ( = ss. 55, 
116, ncJi' Code) — Insolvency—Liability a/ 
surety, when ceases—Order re/using to discluirge 
surety—No ajypeal, but only revision lies. —The 
liability of a surety under s. 336, Civ.Pro.Code, 
becomes discharged by the judgment-debtor 
applying to be made an insolvent. And an 
order refusing to discharge the surety is not 
appealable, and is therefore open to revision 
under s. 622. Civ. Pro. Code. BANNA MAL v. 
JAMNA DAb. 15A. 183=A.W.N.: 1893. 68. 
(15 C. 171, n.) [F., 58 P.L.R. 1902; 

16 A. 37 ; R., 100 R.R. 1894, U.B.R. 1892— 
1896, civil 269 ; P.L.R. 1903 = 8 P.R. 

1903, 13 M.L.J. 484.] 

(6) — Surety—Alteration of position attd risk 
ii ilhoul consent o/ surety—Discharye of surety. 
—Where a Salt Darogab deposited security lot 
the due petfccmauce of bis duties among which 
v.-as the collection of outstandings from ntolun- 
gees lo be appropriated by Government in case 
of loss to the State from his failure to perform 
them, and the Government, without bis con¬ 
sent. altered his position and risk, held that 
such alteration relieved him from his engage* 
ment as surety in respect of such outstandings. 

Shibnarain Banneejeb V. The govern- 
AfENT. W.R. 1864. 137. 

(7) — Principal and sureiy~-Novation of bond 
— Evidence. —The tteasaiei of a Collectorate 
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Si/re/y—oontinued. 

-2.—Discharge ot Surety—coniinu<jd. 

wa9 found, on going into bis accounts, to have 
been a party with another in embezzling Gov¬ 
ernment moneys in the Colicctorate. His 
defalcations ran over several years. A surety 
bond had been given on behalf of the treasurer, 
and the bond was renewed three times by the 
same surety during the period the treasurer 
was in office, but the surety never asked for 
the old bonds to be delivered up when they 
were renewed. In an action by Government 
against the surety to recover tho amount 
embezzled, /icWtbat the renewal of the bonds 
did not discharge the surety from his liability 
under the first bond, as the renewed bonds were 
not in substitution of ibe first bond, Tho 
ex parte deposition of a witness who might have 
been called and cross-examined at the trial 
ought pot to have any weight given to it. The 
lower Courts having admitted inadmissible 
evidence, the Judicial Committee examined 
the whole evidence, and. on being satisfied that 
there was sufficient evidence to support the 
deoitfion of those Courts independent of such 
inadmissible evidence, dismissed the appeal 

Lala Banshidhar V. The Government 
OF Bengal. 9 B.L.R. 364. P.C. = H M l.A 86 
“16W.R. P.C.11=2 Suther. 448 = 2 Sar. 889. 


{^)—T)cathof snrcl!i — h'jj)'i’cL on hia Hahili/i/ 
to 2 )ay. ~ThQ death of a surety does not operate 
to extinguish the security. lilT. PARUATI 
BAI v. Ganpat. 16 C.P.L.R, 8. 


i^)~‘Surcl7j borul vnlunfariln executed not 
off file—Plea of f)eino nnltj joint surety— 
Reinuiiatinn of obligation—‘Scjuirate securities 
“-Acceptance of additinnnl separate security. —A 
surety who has voluntarily and with eyes open 
signed a security bond, and who has allowed it 
to stand on the record as subsisting, is bound 
by it. His intentions and motives in giving the 
bond should be gathered from what ho has said 
in the instrument. The acceptance of separate 
Monrities of five sureties does not invalidate 
*c®6ptano6 of tho separate security of an 
additional surety. Security of 5 individuals 
'/n * plaintiff on appeal from tho 

^lUah Court having boon reported by tbo Nazir 
to bo insufficient, the security bond of an addi* 
tional surety was oOerod, and. being reported 
Bufficient, was aocoptod by the Zillah Court. An 
appeal having boou lodged againol tbo sufficienuv 
this new eeourity, and the rruvincial Court 
pronounced it insufficient, it waj lefer- 
|ea back to the Zillab Court with directions, 
that unless sufficient security was given, posses 
Bion of the property in dispute should be deli¬ 
vered to the Collector. The Zillab Court, upon 
investigation, being satisfied with the 
BOfficieDoy of the additional surety, a security 
bond was axeduted in that Court, by the appel¬ 
lant, the additional surety alone, the other five 
B^tiw having failed to perfect their securities. 
On applioaiion after the deoihion m the cause, 
Md ^odiog an appeal to the Kmg in Couooil 

II uiv to be dieebtrg^ from the 

Unbllity of hig loretyahip, on the ground that ' 


Sore/y—continued. 

-2.—Discharge of concluded. 

the rejection of his security by the Provincial 
Court for insufficiency thenceforth rendered his 
security null aud void, and that the acceptance 
of his security alone by the Zillab Court with¬ 
out the other fi\'e securities, was without his 
knowledge and consent,—it was held by the 
Privy Council (affirming the judgment of the 
Court below) that the security bond, being on 
record, was not avoided by the rejection by the 
Provincial Court on its supposed insufficiency ; 
the Zillah Court having revived the same by 
its acceptance of tho appellant as surety, and 
he having taken no steps to discharge his 
liability by having the security bond taken off 
the file. BA.IAGOI'AL INDER NARAIN ROY 

V. Raja Jagarnath gurg, 5 W.R.P.c. 
129 = 2 M.I.A. 311 = lSuth©p. 93=1 Sar. 193. 

(10 )—(riving tiuie In principal debtor—Sub- 
segnenl interest.— the payment ol a 
certain sum, with interest, bad been decreed 
againsjt some as principals, and against some 
others as sureties, the decree-holder would not. if 
be had allowed time to the debtors with a view 
to increase the amount of interest, be entitled 
to interest after the date, when he might, and 
ought to, have realized the entire debt from out 
of the property of the principal debtors, if it 
bad been proceeded against. Ramanund 
KOONDOO V. CHOWDHRY SOONDER NARAIN 
Sarunoy, 4 C 331. P C. =3 Bar. 862=3 Ind. 
Jur. 79 = 2 ShomeL.R. 172. 

S(c Res Judicata — Comi'etency of 
Court, 6 n.w.p. 77. 

-3.—Enforcement of Security. 

(1) -Civ. Fro. Code. 1882, ss. 253, 583—6'urelj/ 
/or payment of decretal amount under appellate 
decree—Security how enforced—Effect of ex¬ 
pression “ in an original suit" in s. 263.—Under 
Aot VIII of 1889 and the supplomental Act 
XXIIIoi 1661, the ordinary mode of enforcing 
payment by a surety was by summary process 
in execution, not by moans of a separate suit. 
This was so equally whether the security bad 
been taken lu tbo course of tho original suit ot 
of tbo appeal. No alteration in the Jaw has 
been made :is regards this subject by the Code 
of 1882. Under ss. 253 and 583 of Act XIV of 
x882, tbo Court is empowered to proceed against 
a mircty for lb© fulfilment ol lb© decree in ap¬ 
peal who has. accepted that ohiigaliuu under 
a .>16. in the oame way as againr.l. a surety who 
has become liable undei; ». 253 to satisfy a de¬ 
cree of a Court of first instance. The introduc¬ 
tion ol the words "in an original suit ’ in s. 263 
may be treated as superfluous. VENKAPA Naik 
V. BAbLINGAPA, 12 B. 411. (Dis#., 23 C. 212 • 
P.,23 B. 478, 25 B. 409,109 P.R, 1906 = 

1 PL.R. 1907. 4 L.B.R. 197 = 14 But 
L.R. 170 iAppr., 13 M. J. 17 A. 99; Expl., 80 
B. 606 = 8 Bom. L.R 367; R.. 16 M. 208 
19 B. 678, 22 B. 42, 13 C P-L.R, 104; 

2 Bom. L.R. z03. 7 0.0. 210, 31 B. 128 » 8 
Bom. L.R. 932.] 
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Sure/v—conticued. 


Si#rc/>"—continued. 


-3.—Enforcement of Security— concluded, 

(“2)— Order a(jainst siirctif inexcculionproceed- 
ings — A 2 )pcal — Surely bonds under s 484 , Cii). | 
Pro. Code—Liability under, how far enforceable 
after fresh security under s. bib ,—A surety for 
the performance of a decree against nbcm an i 
application for execution has been made, under | 
s. 253 of the Code, has a right of appeal, as if , 
he was a party to the suit, against an order 
passed on such application. The liability of 
persons who have become sureties under ss. 463 , : 
464 of the Civ. Pro. Code, for the production 
of property attached in the course of a Civil 
suit by the Court of first instance, could not 
properly be extended beyond the amount, in¬ 
cluding costs, awarded to the plainlifi by the 
Court .of first instance. This and no other sum 
would be such “as the said Court may adjudge 
against the said defendant.” Under ss. 4S3, 
484 oL the Civ. Fro. Code, the security is to be 
for defendant's placing at tbe disposal of the 
Court of first instance, such property as shall 
satisfy its decree, not tbe possible decree of a 
higher Court. Tbe liability ol the surety 
binding himself on tbe defendant’s default to 
pay the sum awarded against him in tbe suit 
could not be made to extend to the amount 
afterwards awarded in the first or tbe secood 
appeal. What the Code contemplates in such 
cases is apparently security to be giveu to the 
Court for tbe execution of its own dootee which, 
in the regular course, should promptly follow 
judgment. If an appeal is made, it is left 
to the appellate Court to regulate tbe terms 
on which it will take eecuriiy for tbe execution 
of its own decree. SBEK BULEMaN v. SHIVBAM 
BHIKAJI. I2B. 71. [fi.. 28 M. 117 = 14 M.L.J. 
430 ; D., 23 M. 73 = y M.L.J. 265 ] 

— 4.—^Liability of Surety. 

{X)~—Secu,rity bond^Liabilily o!sutely, extent 
oi .—A person who stood surety for a clerk in a 
''choongee" office, pledged bis house to tbe extent 
of Bs. 100 for the due discharge of the duties 
of bis office. It was stipulated in tbe bond that 
if tbe clerk were to embezale or misappropriate 
any sum of money, tbe whole of the property 
could be seized on account of tbe deficiency. Tbe 
clerk was convicted of bribery foe having allowed 
certain goods to pass tbe "choongec" without 
payment of duty which was Rs. 8. The Pre¬ 
sident of the Municipality sued tbe surety for 
the enforcement of the terms of the bond. Held 
that tbe surety was liable only for such sums as 
were shown to have been mifappiopriated, that 
he could not be held liable for losses which 
might have accrued to tbe Municipality from 
misconduct on the part of the clerk other than 
misappropriation, and that, if be could be held 
liable at all, it could only be for the amount of 
damage actually sustained by the ^luoicipality. 

ToRAB Alii V. The President of the 
MUN iciFAXi Committee op allahabad, 6 
N.HT.P. 170. 

{2)^Surety—Lial>ility—Extent and duration 
0 ^—The liability of a surety subsists only so 


-4.—Liability of Surety—continued. 

long as the liability of the principal debtor to 
his creditor exists, and in reference to that 
person only to whom he made himself res¬ 
ponsible. MOHiP narain V. Mb. f a. Shaw, 
25 W.R.2S0. 

(3) —.4ci XXIII of 1861, s. 36— Execution of 
decree — A 2 )pcal — Security—Bestitulion of pro¬ 
perty.—The liability of a surety executing a 
security bond, under s, 36 of Act XXIII of 1861, 
for tbe fulfilment of the decree, does not cease 
upon tbe decision of tbe Court of regular appeal 
because that decision is not final. As long as 
there is possibility of that decision being 
reversed, his liability continues to exist. 
Narayan dev V. Gajanan Diesbit, 10 B. 
H.C. 1. 

(4) — Surety before decree in original suif— 
Enforcciueni of security—Surely in appellate 
Courts—Civ, Pro. Code, ss. 253, 549—Ei’ccu- 
tion against surety — Procedure.—li a person 
becomes surety for a patty before tbe passing 
of a decree in an original suit, he becomes, as it 
were, a party to the suit itself, and tbe security 
bond executed by him may be euforced in tbe 
same manner as a decree may be executed 
against a defendant. [B., 13 C.P.L B. 104.] 
8. 253 does not apply to a surety who has 
become a surety in an appellate Court. 
Therefore, where a security bond was executed 
by a surely on behalf of an appellant for the 
costs of an appeal under s. 649, Civ. Fro. 
Code, the bond cannot bo summarily enforced 
against tbe surely in oxeoutiem, but the 
remedy is by separate suit. KALI CHURN 
SINGH V. BALGOBIND SlNOH, 15 C. 497. 
(2 A. 604, Diss.-, 12 C. 402. F,] [F., 22 C. 25. 
23 C. 212 ; Cons., 25 B. 409: Dtss , I7A. 99 
= 15 A.W.N. 19. L B.K. 197.] 


(6)—Ciu. Pro, Code (Act VIIlo/ 1659}, s. 388 
— Sureties—FiilHhnent of all appellate decrees, 
meaning of .—Where a person agrees to be surety 
to “fulfil all such orders and decrees as may be 
given against the defendant in appeal,” the 
expression “all decrees’’ cannot be cut down to 
tbe firstdeoree of the appellate Court, bat must 
be taken to apply also to tbe decree made 
by that Court on remand of tbe case by the 
High Court in special appeal. APPAJI BBlMA- 
RAV V. SHIVLAL KHUBOHAND, 3 B. 204. 


(6)—Ctu Pro. Code, 1859, «. BZ8—Extent of 
surety's liability.—Per Kcmball, J .—Where a 
person agrees to be surety under s. 338 of Civ. 
Pro. Code. 1859, to fulfil all such orders and 
decrees as may begiven against the defendant m 
appeal, tbe expression “ all decrees ” cannot be 
cut down to tbe first decree of the appellate 
Court, and must apply also to final decree made 
by that Court on remand by the High Court in 
special appeal. Per Pinhey, J-- Contra. 
SHIVLAL KBDBCHUND V. APAJI BHIVRAV, 


(7)—5. 260, I.C.A., iS^i^Sevocation of 
guarantee^Change in of 

k perBODi becoming a sutet 7 to a firm iQt an¬ 
other’s conduct as cashier, will not be liable to 
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^—4.—Liability of Surety—cottiinued. 

oompensate aay defalcation which occurs 
aubsequeat to a change in the conatiiution and 
the name of the firm. Neel Couul MOO- 
KERJEB V. BIPRO DASS UOOKERJEE, 28 

C. 597. 

(8) —Sttrcfy—Secari/f /icifh one surely 
to xiukmnilyco sureties — WuMrawalof secxirity 
•^Liability of sureties inter se —Proptr af,plica' 
lion of s^curiiy .—If a surety without taking any 
sort of precaution to see to the proper applica¬ 
tion of a sum of money placed in his bands for 
indemnifying bis co-sureties, permits tbe party 
for whom he is surety to withdraw the money, 
he loses his remedy against the co-sureties 
to the extent to which he allowed the security 
to be withdrawn from him. It is the duty of 
each surety as between himself and co sureties 
to see that money placed in the hands of sure¬ 
ties for the purpose for which they have be¬ 
come sureties is not misapplied. WOON CHIT 
POE V. Wee Chang, 15 W. R. 185. 

[9) —Contract of (juarnnlee—Evidence to prove 
it—'Damages, measure of.~la a suit Uy the 
p.laiutifi to recover from the defeudaut, the 
amouDt misappropriated by bis employee, A, 
whose houesty the defendant bad guarauteed, it 
was contended on behalf of the defendant that 
the evidence proving the guarantee consisted 
merely of a statement made at tbe time that 
the defendant believed A to be honest and that, 
though he subsequently wrote two letters where¬ 
in be specially referred to A'e honesty, he re¬ 
fused to sign any guarantee bond. Held that 
the words used at the time of taking a into 
service, were suflicieut evidence of a oontract of 
guarantee and as the same was confirmed by 
Bubsequeut letters the contract was complete- 
In a suit against tbe surety for damages lor the 
dishonesty of the employee, the Court must 
act upon the principle that tbe damages must 
be proved to have resulted from tbe dishonest 
aot of tbe employee. Ou this priooiple, the 
amount misappropriated by the employee can 
be claimed, but not the travelling allowance 
paid to him to join tbe appointment or the 
costs of a suit against the employee. Decer- 
TANZE V. MEUCBU, 1 P, R. 1886. 0. J. 

(\9)-^Surely for gumastah^Defalcationsafter 
yuaranlor's death -^Liability, —Where a person 
engages to be a surety for a gumashta, and to 
make good all defalcations made by him. the 
engagement would refer only to defalcations 
made by the gumashta during the period of the 
guarantor’s life, and would not appiv to a time 
after the guarantor’s death when a'll power of 
advising and contcoling tbe gumashta would 
edase. MESSRS JAMES Lyall A CO. V. AMOR. 
ABUTTY OOSBBB, 20 W.R. 12. 

(ll)—Of^oingf sureties for misconduct of 
esruanl—Par/teg.—Where a bund of indemnity 
was in respeot of service under five persons, the 
BOfeties oould not be made liable for tbe ifiis- 
oottduot of the employe if be was engaged only 
by three of those five persons. Pabbutti- 
MATfl BOY T. TBJMOY BAMBBJI, 0 C. 808. 

0, IX—87 


Sure/>'—continued. 

-4.—Liability of Surety—confinned. 

(12) — Surety for Nazir— Liable (nily to 
Government—Act VIII of 1859, s iSi.—A 
surety for a Nazir, unuet his obligation to 
the Government to indemnify tbe Government 
for any loss that the lat'er might incur, is not 
liable, except to tbe Government, for any 
wrongful acts done by him. BACHA GoPE 

Chowdhryv. bra.iaoobind Das, 9 B.L.R. 
App. 26 = 18 W.R. 259. 

(13) — Snretifsof nnib-Their liability.—Tho 

sureties of iinib are discharged from thtir liabi¬ 
lity to the principal, if tbe latter takes bonds 
from the naib in acknowledgment of tbe debts, 
giving him different periods of time for pay¬ 
ment, without tbe knowledge and consent of 
tbe sureties. W.G.N. POGOSE v. ANUNDO 
ChundeR GOHOO, 1 W R. 81. [F., 15 W.R. 

252; R., 1 Agra 38.] 

(14) — Undivided Hindu family— Anceslral 
property—Liability of deceased bjolher, whether 
binds survivor, —A suretyship entered into by 
an undivided member of a joint Hindu family 
on bebalf of a stranger, is not binding on tbe 



tbe benefit of the undivided family, and no 
mortgage was executed or special lieu given on 
his share in the family property. NAR.SINBHAT 
6»n BAIJUHHAT v. CRENAPPA im NlN- 
QAPPA, 2 B. 479. (11 B H.C. 76. F.) [R., 5 

M. 2.82.) 

(15)—Ciu. Fro Code. 1882, s. 3.36. Sccurilt, 
bond under —Conditions not vontemolnted by 
.section, whether enfoiceable. —Where a security- 
bond given under s. 336. Civ. Pro. Code, hap¬ 
pened to contain a covenant by the surety as 
to what would happen in case the judgmeol- 
debtor's application to be declared an insolvent 
were refused, such a stipulation was held not 
to come within tbe purview of tbe section so as 
to be enforceable in the manner provided by it. 
JANKI DAS V. RAM Partab. 16 A. 37 = A,W. 

N. 1893,203. [R., 100 P.R. 1894; /)., U.B. 

R. 1892—1896, Civil. 269.) 

(lei-^Cii;. Pro. Code. 1832, ss. 336 (*s. 55, 
new Code), 344— Judgment-dellor applying to be 
declared insolvent—Cessation of liibility of 
surety.—The obligation of a surety who executes 
a bond undertaking to produce a judgment- 
debior whenever the Court should want him, 
and stands security under s. 336 for tbe judg¬ 
ment-debtor's applying to be declared an insol¬ 
vent, ceases when tbe judgment-debtor files his 
petition under 8. 344. Civ Pro. Code, to be de¬ 
clared an insolvent. Rauzan v. Gerard. 13 A. 
100 = A.W.N. 1891, 5. 115 0. 171. Avpr. d 
Appl ) [F., 19 B. 210; AppL, 16 A. 37; R.. 
100 P. R. 1894 U.B.R. Civil 1892—1896, 269.] 

(17)—Ctt>.Pfo.Cnde,l982. s. 336 (=»s. 55, new 
Code)—Judgmenl-aebtor—Surety —Application 
by judgment-debtor to be declared insolventr— 
Release of surety .—A person standing surety of 
tbe judgment-debtor udder s. 836, O.P.C., is 
released (tom his obligation when the jndgment- 
debtor has applied to be declared an iosolvent. 
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-4.—Liability of Surety—canlinMfd. 

DWARKADAS PaRSHOTAMDAS V, ISABHAI 
DauDKHAN, 19 B. 210. [F., 24 M. 560, 26 

M, 366 j 

(18) ~Si. 336, 344— Judgment-debtor apply¬ 
ing lor insolvency—Liability of surety. —A per¬ 
son who ezecutca a bond undercakiog to produce 
a judgment-debtor at any time when the Court 
shoutii direct him to do so. and standing 
security under s. 336 for the judgment-debtor's 
applying to be declared insolvent, is released 
from bis obligation under the bond, when the 
judgmoQt-debtor files his petition under s. 344 
to be declared insolvent, though this petition 
may afterwards be dismissed owing to bis non- 
appearance. Kaylosh Chandra 8haha v. 
CHRISTOPHORIDI. 15 C. 171. [F.. 19 B. 210 = 
24 M. 560, 26 M- 366; Appr., 13 A. 100=11 A. 
W.N. 6, IGA. 37; R.. 15 A 183 = 13 A.W. 
N. 68, 100 P.R. 1894, U.B.R. 1892—1896. 
Vol. II, 269.] 

(19)— Act Vllt of 1859, s. 20i~-Snmm'iry 
procedure against surety-~Ezeuithn of decree. 
—lo consideration of the pUintifis being al¬ 
lowed to proceed with the ezecu'-ionof a decree 
which they had obtained in the High Court, A 
bejarae surety upon a bond forihe payment of 
what might be due to the defendants by such 
plaiutifis in the event of tbeir decree bsing re¬ 
versed or modified by the Privy C ouncil to which 
an appeal was pending, field that the sum¬ 
mary procedure under s. 204. of Act VIII of 
1859 might be enforced against A as such surety 
(Compare Act X of 1877. s. 253). Chunder 
Kant Mookerjke v. ^rauCooajar coon- 
DOO. 3 C.L.R. 305. 

(20)—Scc«rifi/ for restitution of costs paid 
over to decrce-holder—Suretij, whether can be 
proceeded against in execution —Civ Pro. Code, 
ss. 253 > 546. —Go the ground that he proposed 
to file an appeal to the High Court, a judgment- 
debtor applied for stay of an ezecutioo taken 
out by the decree-holder to recover the costs 
under a decree passed by the lower Appellate 
Court. The ezecution was not stayed, aud the 
costs which were deposited by the judgment- 
debtor were paid to the decree-holder on the 
ezecution of a security-bond, by which the 
surety undertook to guarantee the refund of the 
amount to the judgment-debtor, in case of bis 
success in the High Court. The judgment- 
debtor was successful in the High Court, and 
the suroty was held not liable to be proceeded 
against by way of ezecution of the decree of 
that Court. 8. 546 of the Civ. Pro- Code has 
relation to stay of ezecution when an appeal is 
pending and cannot therefore cover the security 
in the present case. Nor can s. 253 of the Code 
apply for ; that section contemplates that there 
shall be a suit pending at the time security 
is given, and it could not therefore apply to 
a case like the present one where no suit could 
be said to have been peodtug, as the litigation 
in the Court of first instance and the lower 
appellate Court had ended, and no second ap¬ 
peal had been instituted in the High Court 


continued. 

-— Liability of Surety— concfu<ifd. 

when the security was given. Hardeo Dass 
V. Zaman Khan, 8 A. 639 = A.W.N. 1886, 
' 238. [fl., 2 Bom. L.R. 203, 126 P.R.1906=94 
i P.L.R. 1907.] 

(21) — Proceeding against surety in execution 
— Sejiaratesuit.—A surety can be proceeded 

; against in ezecution proceedings and a separate 
I suit against him is not necessary. JAMSHBD- 
' JI V. Bawabhai, 25 B. 409 = 3 Bora. L.R. 35. 

(22) — Execution of decree against surety— 

, Payment by instalments—C.P.O., 1877. ss 210, 

253.—A decree cannot be ezeouted against a 
surety who has beoomesuoh after it wa^ passed. 
A surety who executes a surety-bond before a 
Deputy Collector cooduotiog a eale in ezecu- 
! tioD of decree, but who doss not appear before 
I the Court which ordered the sale, does not 
' make himself a party to the suit, so as to make 
I the decree ezecutable against him; nor can the 
circumstance that, subsequent to bis becoming 
a surety, the Court, behind bis back, altered 
the decree by making it payable in instalments 
' make him a person who bad become a surety 
before the passing of the decree. CHANDAN 
KUAR V. TiRLHA Ram. 3 A. 809= A.W.N. 
1881, 78. 

(23) — Miner, co7ilracl by—Contract Act (IX 

of 1872). Si. 11, 128—Principal and surety — 
Snrehj's liability.—k minor oannot be sued on 
a bond executed by him during minority and 
not ratified by him after bis majority. A 
surety to a bond passed by a minor for moneys 
borrowed for purposes of litigation not found 
to be necessary, is liable to be sued on it whe¬ 
ther the contract of the minor is considered 
to be void or voidable. KasHIBA NIKADE v. 
SbriPAT Nbrshiv. 19 B. 697. [R., 23 B. 

1, U.B R. 1897-1901. 3l3. L.B.R. 1893— 
1900, 656. -33 C. 713 = 10 C.W.N. 673 = 3 
C.L.J. 422.] 

See Costs—Miscellaneous, 6 W.R. Mis. 
35. 

Sec Execution of Decree— Miscel¬ 
laneous, 62 P.R. 1071, 16 P.R. 1876, 75 P.R. 
1976. 

See Lease—Oenerel, 126 P.L R. 1901. 

See RENT. Suit fob, 5N.\V.P. 222. 

-5.- Miscellaneoas. 

(11—ies for good behaviour—Object of the 
law in requiring —Moncij deposited with surety 
under such circumstanees not recoverable.— 
Under tbe rules of the Grim. Pro. Code, 
a person called upon to furnish bail for good 
behaviour cannot pay c«8h in lieu of suob secu¬ 
rity. The objeot of tbe law in requiring other 
persons to stand bail for the good behaviour of . 
a persoD, is to protect society from tbe per- 
petr&tion of crime, by requiring the sureties to 
look after tbeir charge and see that he does not 
mieconduot himself. This the surety may 
naturally be expected to do, so long as he is. 
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Sure/^—cootinued. 

5.'~HiBcellaneous —con^intted. 

and remains sabjeob to the risk of haviog his 
bail-bood forfeited aod himself mulcted to the 
extent of his liability therein. Bat if the 
surety were to receive, from the person for 
whose good behaviour he stands surety, in oon- 
sideration of undertaking the risk, the deposit 
•of a sum of mooey equal to the amount of bail, 
lie would not have the same interest in watching 
his doiogs; he may be quite indiSerent and 
allow bis charge to do whatever he pleases, 
conscious that, if the bail-bond be forfeited, he 
would only be called upon to make good its 
value ; he will, in short, have served his friend 
a good turn, but will thus have defeated the 
requiremeuls of law. Any aot which is in itself 
opposed to the principles of law is incapable of 
relief, and the abetment of such an act also 
places itself beyond relief. Money deposited by 
a person, under the above circumstances, with 
one who stood surety for bis good behaviour, 
cannot be recovered from the surety even after 
the period fixed in the bail-bond had expired 
witboutany act being done by the person bound 
over, so as to entail the forfeiture of the bond. 
EATEB SIHOH V. SANVVAL SlNOH, 1 A. 751. 

(2}—Ciu. Pro. Code, 1859, s. 20i-—Execu¬ 
tion of decree ^ Snbsequenl arrajufement — 
Surety-^Begular sHif.—After a decree was ob¬ 
tained by the appellant in a suit, the Collector, 
assuming to act under s -244, Civ. Pro. Code, 
proposed that the amount of the decree should 
be paid by instalments and that the respondent ! 
should executes surely bond hypothecating his 
property for the payment of a portion of these 
instalments- The respondent did execute a 
bond accordingly. Now the appellant proceeded 
to execute the decree against the respondent i 
under s. 204, Civ. Pro Code. Held, that the 
terms of s. 204 are not applicable. The res¬ 
pondent became security for tbe performance 
of a pact of tbe substituted agreement, and not 
lor tbe performance of the decree, nor a part of 
the decree. Tbe appellaot’s remedy against the 
respondent muet be sought by the institution 
of » suit. OHUNDEB DEBN V. HUSbUN ALI, 
8H.W P. 88. [i?.,6N.W.P. 261.] 

(3)—/Icf VIII o/1859, s. 204— Execnlion of 
decree ^Security bond for payment of decree- 
debl-~Execuiion against surety—Itcgular suit. 
—8. 204 of Act VIII of 1859 permits a decree- 
holder, when a person has become liable as 
eecurity for tbe performance of tbe decree, to 
execute the decree against such person ; that is 
to eay, tbe Code givee a remedy to a decree- 
holder against the surety in addition to any 
remedy be may have on the eucety-bood. A 
suit may be brought by the deotee>holder to 
enforce the contract made with him by the 
surety in tbe bond and tbe lien on tbe property 
mortgaged, to secure the performance of that 
contract. ABDUL Kadib v. Baboo Hdbbb 
Mobun, 6 M.H.P. 261. 

ii)-“Bx4cuiion of decree—Surely bond—Sepa- 
tala U^nUiy of surety. —The petitioner in this 
was a surety who had oodertaken to be 


Surety —continued- 

5-—HiBcellaoeous—continued. 

liable for tbe debt or to suffer execution to be 
taken against him on failure of tbe paymoot 
of any of tbe instalments, of the decree bv tbe 
debtors. Tbe lower Court had erroneously 
considered tbe petitioner to be in the same 
poeitiou as the debtors. Ha might have made 
himself responsible for their debts, but be could 
DOC be regarded as generally aud SLvecally 
liable with them. Also, proceedings against 
one or other of tbo Joint debtors which could 
j keep the decree alive agtinst all of them, 
I cannot affect him. His responsibility was a 
separate one, aod execution should have 
been taken against him from tbe date when 
his liability commenced, and tbe decree could 
I be kept alive as against him only by proceed¬ 
ings irrespective of those taken against the 
' judgment-debtors.'HURKHOOSlNOH v. BABOO 
Ram KiSHBN, 6 W.R. Mia. M. 

(5) —6’uil against surety for tenant- Jtirhdic- 

turn of Revenue A Reveoua Court has 

I no jurisdiction to eaterlaio a suit against a 
1 surety for payment of rent. B.aBU LAL v. 
isHRi Prasad narain Singh, 2 A. 582, F.B. 

(6) —SMii fur rent—Decree a-jiinst surety — 
Jurisdiction of Revenue Ccufl.—\ Revenue 
Court (under Act X of 1859) cannot entertain 
a suit against a surety for payment of rent. 

Bhuowan Chunder Roy Chowdbei v. 
5UNICK BiBEE, 9 C. 38 3=11 C.L.R 577. * ' 

(D —Lease for term—Surety for perfuriuMu e 
of conditions of lease—Eviction before expiry of 
term—Suit by surety's representatives.— 
fora term of years, of a Pergunna in Bengal, 
to A , to which B. became surety for Ihe due 
performance of the conditions, and afterwards 
a co partner with A. in tbo lease. .Before the 
expiration of the demised term, the repre¬ 
sentatives of tbe lessors evictei tbe lessee from 
the Pergunna. BeUl, that a suit would lie by 
B.’s representatives against the lessor’s repre¬ 
sentatives, for ouster from the lease, although 
they were not parties to tbo contract with tbe 
original lessors. Rajah Burdakanth Roy v. 
ALUK MUNJOOREE DA8IAH. 4 M I A. 321 = 7 
W.R, P. C. 15 = 1 Suthep. 191 = 1 Sar. 355. 

(8)—i?cj. XVIo/ 1797. s. 4— Surety — Ijiabili- 
fy/or cos/s.—H sued 8 to recover possession of 
her husband’s share of moveable nod immove¬ 
able property, and eventually obtained a decree 
in the High Court. 8 appealed to tbe Privy 
Gounoil and while tbe appeal was pending, H 
prayed to be allowed to lake out execution, and 
N beoame her surety for Rs. 10,000. Tbe 
decree, however, was not executed. The Privy 
Council reversed tbe decision of tbe High Court 
aod dismissed tbe suit of H with costs- 8 then 
sought to execute bis decree for costs against N 
tbe surety. Hefti that N was not liable. In 
the matter of Ihe petition of Napab Chandra 
PalObowdhby, 6B L.R. App. 126=14 W. 
B. 410. 

(9I“Cw. Pro. Code, 1802, s, Surety 

bond — Insolvency of defendant — Default of 
principal—Surety, liabUUy (^^Enforcement of 
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— 5.—Miscellaoeoas—continued. 

7f'7^J7i^^'.••Tbe Civ. Pro. Code provides no means 
for enforcing in execution a surety bond passed 
under s. 349, and the proper course is for the 
piamtifi to obtain an assignment.of the bond 
with a view to suing on it. MinqaIi ANTONB 
KANB V. Ramchandra Baji, 19 B. 694. 
{Rel. on, 7 Ind. Gas. 917; R., 31 0. 162 ] 

(lO}~Surety for guardian of a minor’s estate 
— Release of surely-“HUnors Act (XX of 1864), 
5. 12—Contract Act (IX o/1872), 5. 130—Pro* 
^eefton to surety against guardian. —A. surety 
for the guardian of a minor's estate appoint* 
cd under the Minors Act (XX of 1864) applied 
to be released from bis obligation as surety on 
account of the guardians' mal-administration of 
the estate. Held that the very object of requir¬ 
ing such security was to guarantee the minor 
agp.in§t suob misconduct or mismanagement 
on the part of the guardian, that the surety, 
therefore, could not be discharged, and that 
s. 130 of the Contract Act (IX of 1872) was not 
applicable to the case. Quizre—Whether the 
surety may not apply to the Court for protec¬ 
tion against the guardian? Bai SOMI v. 
Chokshi ISHVARDAS MANQALDAS, 19 B. 
243, IP: 28 M. 161 = 14 M.L J. 482; Appr., 
6A.L.J. 349. Note; Appl. 5 P.L.R. 1901; 
E.cpf., 6 C.W.N. 7 = 29 C. 68 ; R.. 52 P. R. 
1902.1 

(11) —Cit’. Pio. Code, s. 349 — Surety 

bond—Sunwiary en/orceuienf. — A surety bond 
given under b. 349, Civ. Pro. Code, cannot be 
enforced summarily ; and no appeal lies from 
an order refusing summary enforcement of 
such a bond. The only course open to the patty, 
who desires it should be enforced, is to move 
the Court to put it in suit. MOIDIN v. 
ChanDU. 7 M. 273. [R., 19 B. 694, 31 C. 

162.] 

(12) —>fc< Vril 0/ 1359, .s. 2Qi—Si<rcfij — 
Execution of deaee.—A suit was instituted by 
0 against H Sin the Hoogly Court, and was 
dismissed with costs. On appeal by the plain- 
tifi, the defendants obtained an order in the 
High Court calling on C to give security for 
oosts in the Court below and on appeal, and 
one R had as surety charged his bouse in 
Calcutta with the payment of oosts to the 
extent of Rs. 2,000. The appeal was dismissed 
with costs, amounting to more than Rs. 2.000. 
An application hy the defendants for ezeoutioo 
against R under s. 204. Act VIII of 1859. by 
attachment and sale of the house, was granted, 
HIRALAL 3BALV. A. GARAPIBT, 9 B L.R, 
App. 17. 

(13) — Civ. Pro. Code (Act VIII 0/ 1859), 
s. 204— Security bond subsequent to judgnteyit — 
EnforcctnenU—In execution of a decree against 
the judgment-debtor, certain property was 
attaohed and advertized for sale. The sale was 
stayed on the application of one H, a third 
party, who gave a bond for the due payment of, 
the amount of- the deorea. The deoree- 
bolder, on default by the judgment-debtor, 
applied for leave to enforce the original decree 


Surefy—concluded, 

-5.—MiBcellaoeoua—<Joncl«(isd, 

against H, by attachment and sale of the pro¬ 
perty of the surety. Beld that the decree* 
holder's application must be refused, inasmuch 
as the security bond could not be summarily 
enforced against the surety under s. 204 of Aot 
Viiiof 1859. Gajendrbnarayan Roy v. 
Hemangini DASI. 4 B.L.R. App. 27 = 13 W 
R. 35. (7 W.R. 327, R.) [P., 3 N.W.P. 88 ; R.', 
2 A. 604, F.B ; D., 15 W.R, 538, 3 0. 318.] 

(H)~~Act VIII of 1859, ss. 76. 83, 20i—Exe¬ 
cution of dccree^SurcHcs.^TRio provisions of 
8. 204, Act VIII of 1859, apply to oases such as 
that of parties who become sureties under s. 76 
or 83 of the Civ. Pro. Code, and not to parties 
who agreed, after the decree was passed, to 
stand security for the payment of the debt if 
the judgment-debtors were unable to liquidate 
it. Baroo Ram Kishan Doss v, hurkhoo 
Sing, 7 W.R. 329 [R . 13 W.R. 35=4 B.L.R. 
App. 27, 3 N.W.P. 88 ; R., 2 A. 604 ; Z>.. 15 
W.R. 21. 15 W.R. 538 . 3 0. 318 = 1 0 L.R. 
3470 

{lb)-Suit to recover debt from surety—Admis¬ 
sion by 2 >rinci 2 inl no evidence of amount of debt 

asagain.tt the surety.—Held that, in a suit by 

a creditor to recover the amount of bis debt 
from a person who had become surety for the 
debtor, an admission of the principal debtor as 
to the amount of the debt is not evidenoe as 
against the surety. RAM Bhajan Lal v. Sheo 
Prasad. A.W.N. 1907, 293 = 3 U.L T. 62 = 5 
A.L.J. 142. 

Sureties of farmers—Property in Bengal, 
Rev. Cir. No. 2. 2S W.R. Rev. Clr. 6. 

Surety Bond. 

See CIV. Pro. Code, 1908, 8. 145, 

Sec Contract act, 1872, ss. 124—147, 

See Principal and surety. 

See SURETY. 

Concellation of— See APPEAL—DECREES 

AND Execution OP Decrees. 7 B-L R 81= 

15 W.R. 638. 

See EvroENCE ACT, 1872, s. 68. 26 C. 22^ 
=3 C.W.N. 228. 

Surplos Collections. 

Suit for redemption decreed—Seoond suit for 
surplus collections made by the mortgagee 
during mortgage, not maintainable—Right to 
olaim such oolleotioos synchronous with right to 
redeem mortgaged property— See MORTGAGE— 
Redemption, 5 A.L.J. 192=A.W.N. 1908,96 
= 30 A. 225, 

Surprise. 

Fraud—or mistake or such other grounds, ’* 
meaning of—Ree BBLCHAMBSBS RULES AND 
ORDERS, Rules 616. 617, 28 C. 272=5 O.W.N,. 
3S7. 
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^arreoder. 

Doctrine of BUtrendet—See Hl^lDU LAW— 
REVBBSIOMBRS, 2 G.W.N. 132. 

Dooliine of—Application of dostrine to mort¬ 
gage by widow—See HINDU LAW—WIDOW, 13 
G.W.N. 541=9 G.L.J. 453 = 1 Ind. Gas. 434. 

See Mortgage—Miscellaneous, 24 a. 
538 = A.W.N. 1902. 155. 

Sarrender of Tenure. 

See Landlord and Tenant-abandon¬ 
ment OF Tenure, 

See Landlord and Tenant-Transfer 
OF tenant’s interest. 

(1) —Surroider of durmarasi inokurari toinre 
•~~Mere relinquishimnt after miicc - Effect.—A. 
man, who is bound by lease to pay bis rent, 
cannot, by merely inlorming bis landlord that 
he is going to relinquish the land, get rid of 
his obligation, and the mere fact that the 
landlord silently receives the notice cannot be 
construed into an assent to the relinquishment; 
and no Court has aoy right uuder such circum¬ 
stances to find that the landlord did assent— 
Per Garth, C.J. The principle, that a patnidar 
cannot, at his own option, relinquish his 
tenure, is applicable to all intermediate 
tenures other than farming leases between the 
zemindar and the cultivator of the soil.—Per 
Field, J. JUDOONATH GHOSE V. SCHOENE 
KlLBURN&CO., 9 0- 671 = 12 C.L.R. 343. 
(20 W.R. 383, R.) [B-, 19 C. 489, 26 G. 460.] 

See Ben. ACT VIII OF 1885, s. 86,28 G. 266 
= 6 G.W.N. 351. 

Surrender of bolding by tenant in Central 
Provinces—No transfer of ownership—5'ee 
O.P. ACT XVII OP 1889. 9 C.P.L.R. 122. 

Surrender of holding by tenant—Necessity 
lor registration of—See G.P. ACT XI OF 1998, 
e.85, 14 O.P.L.R. 29. 

Surrender of service ioam to Government- 
See Landlord and Tenant — Payment 

■OP RENT BY TENANT, Id B. 250, 

Occupancy raiyat dying intestate—Liability 
of heirs to pay rent—See LANDLORD AND 

Tenant—Tenant's Liability for Rent, 
19 0. 790. 

Burvarakarl Tenure, 

'* Mourasi Sarvarakari ” tenure—Mode of 
SuoceesioD—See Land Tenure—In Orissa, 
11 C. 699. 

flurvey. 

See Evidbnoe—Miscellaneous docu¬ 
ments. 

See Measurement of Lands. 

(1) -Non-aurvey of land, no ground for dis* 
vnieealo/euit.—A suit ehould not be diamiised 
beaaaee the land baa not been surveyed. Kalbb 
DUTT KBISTO V- THE OOLLECTOR OF KAM- 

BOOP, 85 W.R. 101. 


Sarvey—eonefuded. 

(2)—Szeess land—Milleck lands ~Laiul re- 
leased by resumption, proceedings— Preoiaus 
survey—idikl, —Where the admitted milleck 
lands of a ryot ace found to be over and above 
land released by resumption-proceedings brised 
on a former survey, no presumption arises that 
theezeess land is mal. DlNOBUNDHOO SUHaYB 

V. The COURT OK Wards, 11 W.R. 347. 

Power of Revenue-ofneer to make and 
prepare Record-of-Rights without order of 
Government— See BEN. ACT VIII OP 1985, 
88. 104 to 103, 117, 118, 119, 145. 159, 189, 30 
C. 339=7 G.W.N. 33. 

Proprietor of estate—Survey and measure¬ 
ment.right to—Rent, receipt of— See APPEAL- 
MISCELLANEOUS. 7 C. 684=9 C.L.R. 444. 

See INAM, 13 B. 525. 

See .Turisdiction ok Civil Courts, 2i 

W. R. 79. 

See Measurement of Lands, 2 B.L.R, 
S.N.5 (5) = 10 W.R. 361. 

Suit for possession—ESect of survey proceed¬ 
ings—See Possession—SUITS fob posses¬ 
sion, 4 Ind. Gas. 547. 

Survey and Settlement, Bombay. 

See BOM. ACT 1 OF 1865. 

» 

Survey Award. 

(1) —Swrwey a/oard, lehni is a,—To constitute 
a survey award, there muet be a decision on a 
bona Julc contention between the pnrties, after 
a proper investigation into the points at issue 
betwen them. A plamtiS, suing for confirma¬ 
tion of possession, must, as a first step, prove 
that be is in aotual bona jule possession of the 
land over which ho wishes to have bis title 
confirmed. NUBO KISHEN ROY v. GOBINU 
Chundbr Sein, 6 W.R. 317. 

(2) — Reg- Vll of 1823 — Adjudicatioji by 
Deputy Collector — Jurisdic'ion — Civ. Pro. 
Code, 1839. s. 14—Bona fide, ineanuig of. —A 
Survey Deputy Collector’s award that a party 
has been inpoasossion of certain land for more 
than a year, where the fact is not disputed, is 
not a summary award under Reg. VII of 1832. 
The adjudication by Revenue Authorities of the 
boundaries of two districts does not effectually 
settle the question of jurisdiction wbiob must 
be tried by a Civil Court under s. 14 of 
the Civ. Pro. Code, 1859. Tbe legal meaning 
of bona fide is, with care and after due inquiry. 
Radha Pbbbhad SINOH V. RAM JecwuN 
8INOH, 11 W.R. 369. (Dtss., 12 W.R. 160 ; 
R., 16 W.R. 109.] 

(3) —Survey Deputy Collector striking off 
case for default to deposit fees by plaintiff— 
Award—Cause of oefion.-The order of a 
Deputy Colleotor in (be Survey Departmeot, 
striking a case off his file owing to plaintiff's 
omisaioD to deposit the Ameeo’s fees., is no 
award, and oannot be a cause of action. KriBto 
ghundeb Doss v. soudahonbb Dossbb. 
12 W.R. m. 
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(4 )—(fit scltlenient -pcvper, no award.— 
Ad objection to an entrj’ made in the settle- 
meul papers was disallowed summarily without 
enquiry, on the ground that the papers had 
been drawn out more than a year before the 
objection was raised. Held that such an order 
WJ18 not “ award.” as it did not adjudicate on 
tlic right of the parties, or on the question of 
possession, and, that therefore, it was not an 
order on which a Court could base its judgment 
rejecting the suit without disposal of the point 
at issue upon the evidence. MOHUNT Heera 
Dass V. Baroo Hurmoo Singh, l N.W.P. 77. 

(5) —Survey award—Effect—Act XIII of 1848. 
—Act XIII of 1848 opeiates in certain cases 
to give to a survey award full effect of a decree 
of a Civil Court by taking away from the Courts 
the power of entertaining any suit for contest¬ 
ing the ju.stice of such award after a limited 
time. MOKUND Mooraree Biswas v. 
WOOMA CHURN MOOKERJEE, 23 W.R. 173. 

(6) — Survey av'ord. v<ho are entitled to bene¬ 
fits of .—ffeW that parties to a survey-award 
and persons representing the Government which 
was a parly, ate entitled to all the benefits which 
can be derived from the award. RAJ MOHUN 
Mitter v. The Commissioner of the 
SUNDERBUNS. 7 W.R. 3M. 

(1)—Award by Survey Authorities in favour 
of a iicrson without iiosscssinn—lts evidentiary 
uufwc.—The mere fact of a survey-award being 
given in favour of a person, without any proof 
that he got possession under it or was in pos¬ 
session before it, cannot be conclusive against 
all other testimony. ALI ASHRUF v. CHONGA 
GORINDRoy. S W.R 220. 

(8)—Acf IV of \U0 -Tntervenor—Third party 
—Evidence of award.—Ka award under Act IV 
of 1840 between an intervenorand a party other 
than the plaintiff is no evidence apaini^t the 
plaintiff. AMEEBOONISSA KHATOON v JUG- 

oubnath Roy. 11 W.R. 113 . 

{^)—Aioard by survey Anthorities-Evideiwe 
—Liwitation Jwnvia n'nsif IJalicepajyers, how 
prowd.—An award by Survey Authorities which 
IS not followed by possession, and therefore 
infructuous, is no answer to a pica of adverse 
possession for upwards of 12 years after the date 
of the award. A survey award is binding on 
a vendee, if the award had been passed against 
those from whom his title had been derived. 
The best evidence is required to prove aJuntma 
wasil Bakec paptr. ALLYAT CHINAMAN V. 
JUGGUT CHUNDER ROY, S W. B. 242. 

(10 )—Act IV of 1840. Atoard under, failure to 
set aside.—Held that the plaintiff, having failed 
to set aside an award made under Act IV of 
1640 within the period of limitation, could not 
claim in opposition to the award. MOHUNT 

GopalNathv. Abdool Ghanee, 1 Agra 

120 . 

{11)—Award by survey authorities—Compro- 
' misc—Joint ttndivided estate—Co-prOprietors of, 
—A co-proprietor of a joint undivided estate is 
hound by a survey award and compromise to 


SoFTey Award—cenfinued. 

which the other oo-proprietors were parties on 
proof of service of notice of the proceedings 
on the proprietors jointly and not on him indi- 
vidually. HUR LAL ROY v, SOORAJ Nar attj 
Roy, 3 W.R. 7. 

(12)*-Sttrnep award—^Idmission.-In a suit to 
recover possession of certain land where plaint¬ 
iff alleges possession on occasion of a Survey 
award between himself and defendant's prede¬ 
cessors, defendant’s admission in a rent-suit of 
plaintiff’s title and possession, and defendant’s 
intervention in a suit fora kubooleut against 
the ryots. Held that the survey award is evid* 
ence guantuui valet of the fact of possession, 
that defendant’s alleged admission is an impor¬ 
tant part of plaintiff’s case ; and that plaintiff’s 
cause of action is defendant’s intervention in 
the rent suit. KASHEE KlSHORE ROY CHOW- 
DHRY V. BaMA SOONDAREE DEBIA CHOW- 
DHRAIN, 23 W.R. 27. [R., 9 C.L.R. 305.] 

(13) Award by Survey Authorities—How 
affects the decree of a comintent Court—Limila- 
lien.—The mere fact of a survey Court demar¬ 
cating a certain land to be in a certain district 
and deciding it to belong to the party in posses¬ 
sion cannot override the decree of a competent 
Court proceeding on evidence of title and decid¬ 
ing it to belong to another party in another dis¬ 
trict. Adverse possession to have benefited the 
formLt should have been pleaded before that 
decree was made. HURO Nath ROY v. 
ANOND CHUNDER ROY, 1 W.R. 329. [R,.7 W. 
R. 200 ; Expl., 11 W.R. P.B. 16.] 

(11)—Suif to set aside survey award—Chur 
land —Right to sue for rent. —In a suit to set 
aside a survey award which declared the extent 
of the plaintiff’s and opposite party’s respective 
titles to certain Chut lands, it was held that 
the opposite party had no right to sue for rents- 
on the plea of joint possession before fixing 
what lands are to be appropriated by him, and 
what by the intervenor as provided for by the 
survey award. TARINEE Kant LAHOORY v. 
Hanee Mdndul, 7 W.R. 203. 

{15)—Evidentiary value in contested suit.—h 
survey-award was held not to be conclusive evi- 
ence of a contested right in a regular suit. 
KOYIiASa CHUNDER GHOSE v. RAJ CHUNDER 

Banerjee, 12 w. R. 180. [R.. 9 C L.R. 

805.] 

(16)—Suruey award—Effect of award - Suit 
to set aside award undtr Act IV of 1840—Proo/ 
of title, —In a suit to set aside an award under 
Act VI of 1840. Held, that the plaintiff ought 
to furnish some decisive proof of his title, to 
justify the Court in disturbing the award of a 
competent authority, and that resumption- 
proceedings institnted by Government, which 
declared only that the lands were unfit for 
resumption and therefore left them in the 
plaintiff’s possession, were not suoh convinoing 
proof of title, BAMASOONDEBBE DABBA 
CHOWDHRANEE v. BHUQBDTTEE DABBA 
CHOWDHRANEE ; Gbees Chundeb Ghow- 
DBBY V. BHUGBUTTBE DABEA OHOW- 
DHBANEB, 1 Hay 495. 
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{VI)—Award under Ben. Reg. VII of 1822, 
®. SB— Power of Court to set aside award— 
Held that an award of arbitrators under a. 3. 
Beg. VII of 1822, could not be set aside by the 
Gourts of Judicature. FORZUND ALlv. AHMED 
HOSSEm. 1 Agra 267. 

118)— Award by Survey Autiun-Uies— How 
far binding—Survey inoceedings, evidentiary 
value of. —An award cannot legally be given in 
favour of a party for more tbao he claims ; and 
what is beyond tbe award is not binding or 
conclusive. An official onioioo of tbe superin* 
tendenr of survey regarding tbe trustworibiness 
of tbe survey proceedings is not legal evidence. 
The 6urv6y-proc6edir>gs are not conclusive as to 
title. Where they record a legal award of a 
competent Court, possession under it should 
not ordinarily be disturbed, unless a superior 
title be shown by the opposite party. LULEET 
Narain Singh v. Narain Singh, i W.R. 
333. [/i., 9C.L.R. 305.] 

(19) —IV of mo—Act VIII of 1852, $. 14 
— Survey award—Act IV of 1840, order of 
Magistrate under—Adjudication by comiretent 
auttiority. —Neil her an order by a Magistrate 
under Act IV of i840 as to possession of lands 
nor an award by a sucvoyot is a decision by a 
competent authority. Where a plaintiff sued 
in the Court of B for tbe recovery of certain 
lands and tbe defendants objected that the lands 
in question were not in tbe District of B: 
Held that the Court had power, under s. 14, 
Act VIII of 1659, before it proceeded to try tbe 
suit, to enquire and determine whether tbe 
lands were in B or not. Tbe rejection of a 
plaint under the same section cannot give 
jurisdiction to a ('ourt which does not other¬ 
wise possess it. HURROKATH ROV v. R. W. 
SCOTT, B.L.R- Sup. Vol. 636 »7 W.R. 200. 

(20) — Survey award—Evidentiary value of. 
—A survey award sought to be set aside can¬ 
not be treated as evidence. Esean ChundeR 
BEIN V. HUREB CHURN DEY, 2 W.R. 276. 

{21]—Award of Survey Authorities —Order of 
Magistrate under Act VW of 1840— 

An award of tbe Survey Authorities adopting 
an order of a Magistrate passed under Act IV 
of 1840 is legal, because it is an adjudication 
founded on a previous order of a competent 
Court. Being a legal sward under Act XIll of 
1848, the special limitation of three years applies 
to it. Ramqutty Nag Chowdbby v. 
BURODA Churn boss, l W.R. 120. 

(22)— Award by Survey Authorities—Suit by 
auction-purchaser to set aside—Limitation Act 
(XIII o/ 1648).—that a suit is not bar¬ 
red by Act XIII, 1648, when brought to cancel 
an award given by Survey Authorities by an 
auction-purchaser at a sale for arrears of revenue 
■ubaequent to tbe award. PUBBBAO BiNGH 

V. 8BIB Bam Cbundbbi Mundud, 8 V.B. 

168 . 

{2S)— Award of competent autJurrity.—When 
a survey award is oonteeted by a plaintiff with* 
io the proper time, and tbe accuracy or other¬ 
wise of tbe same is the very question to be tried. 


Survey Award—concluded. 

it cannot be held to be the award of a “com.* 
petent authority ” within the meaning of s-14, 
Act VIII of 1859. ANUND CHUNDER MlTTER 

V. Doorga doss Roy, 2 W.R. 213. 

(24) -J/s »Ki<Hrc— Act VIII of 1659, s. 14— 
Jurisdiction. —An award of the SurveyjAutbori- 
ties is an award within tbe purview of s. 14, 
Act VIII of 1859. Land demarcated to bel-^ng 
to an estate in one district, belongs de facto 
to that jurisdiction. While it so remaios, a 
suit in respect of it should not be instituted in 
the Court of another District. RADHAMADBUB 

Banebjee V. Raja Damoodur Sing audh- 
A.i, W.R. 1864. 369. [Diw., 11 W.R. 389.] 

(25) — Survey award —Suit to set aside—TAmi‘ 
tation. —Id a suit by a plaintiff, on tbe allega¬ 
tion that he was in possession, to cancel a 
survey award demarcating the land asaportion 
of lands in tbe possession of tbe defendant, 
held, that tbe plaintiff’s right to claim a decla¬ 
ration of title against tbe defendant arose, 
when tbe delendaot prosecuted tbe survey pro¬ 
ceedings and obtained the award. Raj Kisto 

Roy V. beer Chundeb jhoouraj, 4 W. 
R. 160 

(26)— Krulence of actual possession— Pres^imp- 
lion of correctness.— proceedings are 
evidence of actual possessiooi and must be re¬ 
garded as correct so far as tbe appearance of 
tbe country is recorded thereon, but if ques¬ 
tioned in time, are not conclusive on tbe 
question of title. RAJAH LEELANUNDBINOB 
v. Rajah Mohendernarain Singh. 13 W. 
R.P.C. 7 = 13H.l A 37 = 2Suther. 286»2 Sar. 
482. 

See APPELLATE COURT-* POWERS OF 
APPELLATE COURT, 1 B.L.R.A.C. 25*10 W. 
R. 71. 

See boundary, 13 W.R.P.C. 7 = 13 M I.A. 
57. 

See Limitation act, 1908, arts 45, 46,1 
B L.R. A C. 12 = 10 W.R. 48. 

Sec Partition-Private partition, io 

W. R. 336. 

Survey, Bengal. 

See Ben. act V of 1875. 

Survey Haps. 

See Evidence—MAPS. 

See Evidence—Miscellaneous Docu¬ 
ments. 

(1)—Siirt'ey map — Limits of pemuinenily 
settled estate.—The Revenue authorities can¬ 
not go behind a survey map and question the 
boundaries of a permanently-settled estate as 
fixed therein. 6 ABAT BUNDARI Oabi v. 
TBE BECBBTABY of STATE FOB INDIA IN 
COUNCIL, 11 C. 784. (R.. so C. 291, P.C.] 

{2)—Maps and surveys—Evideniiary value— 
Act IX of 16i7—Permanent Seitlemutl of 1793 
—Assessment — Lands — Burden of proof.— 
Maps and saeveys made in India lot revenue 
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purposes are official documents prepared by 
compebeat persons and with such publicity and 
notice to persons interested as to be admissible 
and valuable evidence of the state of things at 
the time they are made. They are nob conclusive 
and may be shown to be wrong : but in absence 
of evidence to the contrary they may be pro¬ 
perly judioially received in evidence as correct 
when made. Act IX of 1817 has no applica¬ 
tion to lands included in the Permanent Settle¬ 
ment of 1793 and the assessment of which 
lands was then fixed for ever. No new assess¬ 
ments of such lands can be lawfully made. 
In every case the question wbat lands were 
included in the Permanent Settlement is a 
question of fact and not of law. This question 
may or may not be proved by subsequent survey 
maps. The onus of proving that any particular 
lands were included in the Permanent Settle¬ 
ment of 1793, in other words the onus of prov¬ 
ing that the Government Revenue then fixed 
was assessed upon any particular lands is 
clearly on those who affirm that such was the 
the case. JAGUDIN'DRA v. SECRETARY OP 
State. 5 Bom L.R. l = 7C.W,N. 193 P.C.»» 
30 C. 291=30 I.A. 44 = 8 Sar. 412. 

Topographical—, value of, as evidence in 
cases of boundary disputes — See EVIDENCE 
act. 1572, s. 36. 11 C.W.N. 230=9 C.L.J. 
415. 

And map for private purposes — Compara¬ 
tive value as evidence—FISHERY, 12C.W 
N. 334. 

Survey Officer. 

5cc Ben. act V of 1875, s, 40, 21 0. 935. 

Survey Officer’s decision as to tenure, bind¬ 
ing efiect of until reversed by Court’s decree— 
Settlement Officer’s statements of facts in 
<lharei)atrak, admissible in evidence as entries 
coming under s. 35 of Act I of 1872-See BOM. 
ACT I OP 1880. S3. 20. 21, 21 B. 695. 

Snrveyor. 

{D^Surveyor employed by Collector managing 
hhasmehal—'^* Public A surveyor era- 

ployed by the Collector in the Khas viehnl de¬ 
partment is a o/yi?ei-. bajoo Singh v 
Queen-Empress. 26 C. 158=3 C.W.N. ns. 

Surveyor’s Report. 

Surveyor’s report, evidentiary value of, in 
Land Acquisition oases— See ACT I OF 1894, 10 
Bom. L.R. 660 = 33 B. 325. 

Survey Prooeediogs. 

Allegation of misconduct and collusion of 
survey officers—See COSTS—SPECIAL CASES. 

1 Hay 520. 

Survey Records. 

Evidentiary valae in snit for possession—,See 
Possession — Evidence op Possession 
and Title, 7 C.L.R. 269. 


Surviving Partner. 

See Partnership. 

Surviving partner, rights and liabilities of— 
See Trusts Act, 1882, SS. 88 , 95-a and 96. 9 
Bom. L.R. 606. 

Survivorship. 

See HINDU Law—Inheritance. 

See HINDU Law—Joint Family. 

il)—Of joint tenancy, scope o/.—The survi- 
yotship iu the case of joint tenancy is not an 
incident to it, in the case of real estate only, but 
exists also in the case of leasehold property and 
personal estate. WILLIAM WeBbe v. Lester 
2 B.H.C 52. 

Right of, defeated by attachment — See 
ATTACHMENT—Miscellaneous, 2 Bom. L, 

R. 32. 

Government grant for family maintenance — 
Joint ownership-See GRANT— MISCELLA¬ 
NEOUS. 11 C. 1. P.C. 

Gift to two persons jointly—Survivorship— 
Sec Hindu Law—Will. 15 B. 443. 

Parsis—Custom—Presen ts to bride—Joint 
ownership—Right of survivor—See HUSBAND 
AND WIPE, 16 B. 630. 

Doctrine of, applies to a family firm of 
Cutchi Memons-Scc Mahomedan LAW, 
CUTCHI Memons, 9 Bom. L R. 274. 

Money settled on husband or wife—Sum lent 
on mortgage by which interest was pavabla 

to both jointly—Death of husband-Widow’s 

right of survivorship—Aliyasantana Law- 
See Malabar Law—husband and Wipe. 
25 M. 385. 

I Sec Right of Occupancy—Transfer op 

RIGHT, 109 P.R. 1894. P.B. 

See Succession Certificate act op 
1889, s. 4, 1 C.W.N. 32. 

Suspicion. 

Expression of mere—Not actionable— See 
Defamation, 13 M. 34. 

Is not a ground on which to reject evidence 
of witnesses who though not independent are not 
shaken in cross-examination and are believed 
by the first Court—5ee EVIDENCE -MISCEL¬ 
LANEOUS, 6 Bom. L.R. 233, 

Court not to proceed on—See GOSSAINS, 2 
Ind. Cas. 355=14 C.W.N. 191. 

Suti Tenure. 

(\)^Assignment in breach of stipulation 
—‘Forfeiture. — An assignment without con¬ 
sent of a jttfi tenure does not involve a 
forfeiture. An assignment even though in 
breach of a stipulation does not necessarily 
create a right of forfeiture. The Courts both 
in England and in India lean strongly againat 
a forfeiture ; so that, if a plaintiff comes into 
Court relying upon a forfeiture be must prove 
his rights strictly. OHHABILDAS V. EBISHNA- 
Bao, 5 Bom. L.R. 1016. 
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Svamibhogam Rent. 

Laodlocd and teoaot—Demise of temple 
lands by Collector at—Tenancy at will—See 
Landlord and Tenant—Ejectment, i M. 
H.O. 109. 

Symbolical Posseasioo. 

See POSSESSION. 

Symbolical possession in execution proceed* 
ings is as good aa actual possession as between 
the parties thereto—Sfc EXECUTION OP 
DECREE—Miscellaneous, i Bom. L.R. 43. 

■Synagogue. 

Religious community worshipping at one 
synagogue—Resolutions at meeting of com¬ 
munity dismissing officers of synagogue—Neces¬ 
sity ot notice to officers—Decision by domestic 
tribunal for community, whether Court can 
interfere with—See RELIGIOUS COMMUNITY, 
11 B. 185. 

Tacking. 

See Mortgage—Tacking. 

Of various periods of adverse possession— 
See POSSESSION—ADVERSE POSSESSION. 9 
0.0. 230. 

Tahsildar. 

See LIMITATION ACT, 1909, arts. 2, 6. 7. 8. 
9, 22, 24. 25, 40, 48. 49, I B.L.R. 8.N. 20, {b). 

Petition by laiyate to Tahsildar— Bona fide 
statements against Zemindar held privileged 
—See PRIVILEGED COMMUNICATION, 12 M. 
374. 

Tahzimoi Tenure. 

Nature of-See LANDLORD AND TENANT— 
Miscellaneous, 80 P.W.R. 1910»6 ind. 
Cas. 1010. 

Taldnuveea. - 

See LOCAL INVESTIGATION, 6 W.R. Act X. 
81. 

*' Talnati Peon.” 

And chowkidar, dietinctioo between—See 
Lease—Construction OF Lease, 6C.LJ. 
672. 

Takarridar. 

Takarridar—Sfceceeeton to his holding by his 
adopted son—Claim by proprietary body of 
Mauzia Talwandi, Tehsil Dina Nagar, District 
Ourdaspur—Land entered os Shamilat Deh— 
Charitable gift—Occupancy tenant— 
No analogy between Takarridar and Mukarri- 
dar of Rawalpindi—Punjab Tenancy Act (XVI 
of 1(^7), ss- 6, 6 and 69.—In 1899 A.D. one 8. 
acquired some land as a charitable gift (Dbarm 
Arih) from the Sikh Qovenunent. In 1860, 8 
noeived Muafi grant from the British Qovem* 
meat for bis life. In 1675, on bis death the 
g[fant was resumed and an engagement for 
payment of revenne at fnll ralee was made with 

0. IX—88 


Takarridar— concluded, 

his son R, and be was recorded as Takarridar 
in the proprietary column paying a small 
amount of rent iMalikana) to the proprietary 
body. This entry was repeated in the last 
settlement of 1S90-91 and was continued till 
R’s death in 1901 when mutation was eQacted 
in favour of R's adopted son K. Held that, 
the term Takan ida/ is neither defined in the 
Punjab Tenancy Act (XVI of 1887) not it falls 
within the definition of various tenants detailed 
therein. Held, also that under the above 
circumstances, Takarridar occupies the position 
of a proprietor and not that of an occupancy 
tenant, and bis adopted son is entitled to 
succeed him. Per Kensington. J.—R could 
establish occupancy rights under s- 5 of the 
Punjab Tenancy Act. The mere fact that the 
land has all along been shown in the settlement 
record as Shavitla: Belt proves nothing, especi¬ 
ally as in 1690 Settlement Record R was entered 
in the column for proprietors. R’s Tnkarridari 
tenure has no analogy to that of MukarrUlari 
of Rawalpindi District asexplained in. BUDHA 
SINGH V. K.ANSHI Ram, 120 P.W.R. 1908. 
(10 P.R. 1896, JL) 

Takavi Advances. 

Ex-proprietary tenants mortgaging trees to 
Government for takavi advances—Relinquish¬ 
ment of their rights to zemindar-Bight of 
Government—ii’ee ACT XII OF 1884, 8. 5, 26 A. 
540. 

Taking Instructions. 

In contravention of Act XVHI of 1879 what 
amounts to—Sec ACT XVIII OF 1879,6 M.L.J. 
142. 

Talbaoab. 

Talbaoah—f.—Where the talbanah, 
deposited for the purpose of giving notice to 
the other side bad not been applied to its proper 
purpose, process not having been served, held 
that there could be no objection to its being 
refunded, NATBU SINOH v. BHOPAT RAM. 
A.W N. 1881.74. 

See ACT XXIII OF 1861, s. 2, 3 B L.R. App. 
25. 

Taluq Board. 

Suit against President of—held wrongly 
framed—Special limitation under s, 15G —See 
Mad. act V of 1884, ss. 27, 156, 16 M. 296. 

Taloqdar. 

Bight of a—in Qozerat to recover trove 
—Government, Right of—See ACT VI OP 
1876,19 B. 66S. 

Guardian not competent to enter into contract 
binding ward personally —See BOM. ACT VI OP 
1862, 8. 12, 11 B. 551, P.C. 

Debts incurred during management of Taluq- 
dari by Settlement Officer—Taluqdari’s personal 
liability for-Such debts not enforceable aa 
against landed estate—Power of taluqdar to 
charge estate—See BOM. ACT VI OF 1863,ss- 12, 
20.11 B. 78. 
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Taluqdar—conc/iid^d. 

Puuitive post—Cost—Liability of taluqdac 
— See Bom. ACT VII OF 1867, 8. 16, 16 B. 
455. 


Taluqdaps’ Relief, Oodh. 

See U.P. ACT XXIV OF 1870. 
Tambol- 


See BOM. ACT VI OF 1888, 88. 16, 21,16 B. 
408. 

Testamentary iotention expressed by Taluqdar 
in a letter of reply to Government, whether 
constitutes will— u,P. ACT I OF 1869 
ss. 2, 20. 2-2. 18 C. 1 = 17 I A. 82. P.C. 

Suit relating to taluqdari village lands—Court 
Fees Act (VII of 18701. s. 7 art. 5, proviso— 
Difference between amount of jama payable by 
taluqdar and full survey assessment, a remis* 
sion within cl. 3 of proviso— See COURT PEES 
ACT, 1870, s. 7, art. 5, proviso, 11 B. 541. 

Partition and account against— See DECREE 
“Decree, Form of. 14 C. 493=14 i.a. 37. 

F-O. 


See JURISDICTION OF ClVIL COURTS, 141 
P.R. 1888. 

Tambol Register. 

Evidentiary value of—See GUARDIAN— 

General, 86 P.W.R. l9lO=7lDd Cas. 505 = 
213 P.L.R. 1910. 

Xaralik-nama. 

See Deed—Construction of Deeds, 

A.W.N. 1881. 6. 

Construction—See DEED—CONSTRUCTION 
OF Deeds, a.w.n. 1883, 233. 

Tanjore District. 


Rent, enhancement of —Tenants directly 
holding from Government—Settlement for 30 
years made with Taluqdar-Right to enhance 
after expiry—Sec ENHANCEMENT OF RENT- 
GENERAL, 9C.L.R. 189. 


PowersoftSee SETTLEMENT DECREE. 15 
O.C. 267 = 3 Ind. Cas. 868. 

Rules of succession applicable to non-taluq' 
dari property — Acquisitions by taluqdar — 
Succession—See SUCCESSION, 11 O.C. 256. 

Payment of assessment by—under protest— 
Right of. to sue—See VOLUNTARY PAYMENT 
14 B. 299. 

Taluqdars, Ahmadabad. 

See Bom. Act VI of 1862. 

Taluqdars, Gujarat. 

See Bom. act VI OF 1889. 

Taluqdari Estate. 

(1) Taluqdari estate—Sale rf viccme—The 

income of a taluqdari estate could not be sold 
ID execution of a decree in the absence of the 
sanction of Government, Naran v. Chuda- 
SAMA, 1 Bom. L.R 212. 

(2j Taluqdar s estate il/enitzim o/.—The 
expres.sion “taluqdar’s estate” means an estate 
held by Taluqdar as a Taluqdar. Khodabhai 
V, Chhaganlal, 9 Bom. L.R, 1122. 

Taluqdari Settlement. 

See Landlord and Tenant—Relation¬ 
ship OF Landlord and Tenant, ii c. 318 
P.C. = 12 I A. 133. 

Taluqdari Settlement Officer. 

Taluqdari Settlement Officer, acting as Col¬ 
lector for the purposes of s. 320 of the Civ. Pro. 
Code, 3882—Scf Civ. Pro. Code, 1908, 
88, 68, 70, 71 and sch, 111 t. 9,6 Bom. L.R. 
822. 

Taluqdar of Kathiawar. 

Whether a ruliog chief—S<?c JURISDICTION 

OF CIVIL Courts, 8 B. 415. 


See Landlord and Tenant—miscel¬ 
laneous, 27 M, 517. 

Taok. 

<1)—Surplus water of tank—Channel—Ease¬ 
ment. —A right of easement may be acquired in 
the surplus water of a tank flowing through a 
defined channel, whether natural or artificial. 
RayappaN V. Virabhadra, 7 M. 580. [S., 
14 C.P L.R. 145, 11 C.W.N. 85 = 4 C L J. 
370.] 

(2)—/2e7if, assessment of—Permission to cxca^ 
vate silted-up tank — Bent, tiot fixed-^Excava¬ 
tion at considerable expense—License ~ License 
to effect improvement, if can be revoked—Hindu 
shaslra—Land, grant of, digging purposeSa- 
nad, a piece of evidence—Tank ivhat includes— 
Tank, enjoyment of, for how long—Expectation 
—Estovpel—Zemindar's duty to maintain old 
tank — Hesumption — Reversion—Bent, a recur¬ 
ring obligatioti—Right to receive rent, if can be 
held adversely—Limitation Act (IX of 1908), 
sch 1, art. 130.—In 1850, the ancestor of the 
defendant applied to the predecessor of the 
plaintiff for being allowed to excavate an un¬ 
claimed silted up tank in the plaintiff’s (Maha¬ 
raja’s) zemindari. The tank was previously 
possessed by some ooe or other of the tenants. 
The permission was given by a Chiti bearing 
the plaintiff’s ancestor’s seal, and the grantee 
was required to re-exoavate the tank by employ¬ 
ing earth cutters.and the only restriction impos¬ 
ed was that the limits of the ancient tank were 
not to be exceeded. There was no provision 
for the payment of any rent presently or in 
future, and nothing was said as to the duration 
of the grant. The ancestor of the defendant 
re-excavated the tank at a considerable expense, 
and it was in the exclusive possession of the 
family of the defendant from father to son, and 
at the date of the suit, still supplied good drink¬ 
ing water. It was never assessed with rent, not' 
considered as a part of the rent-paying lands 
of the mehal. Tn the Survey and Settlement 
record, the Settlement Officer recorded, on the 
21st November, 1694, the tank with its bank as 
jamas 'not paying rent.’ The exolusiva posses¬ 
sion of the defendant continued as before and 
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Taak—continued. 

no aotion was taken by the plaintiff. In a suit 
brought on the 25th February, 1908, praying 
ior recovery o( possession of the tank with its 
banks, or in the alternative, for assessment of 
fait rent: Held, that, as a Hindu Raja, pre¬ 
sumably possessing all the instincts and tradi¬ 
tions of a Hindu Raja, the ancestor of the 
plaintiff, granted the land for the purpose of 
the re-excavation of the ancient tank, he could 
never have meant to grant a mere license, and 
a ooDsistent course of conduct proved that this 
was so. Held, also, that the defendant was 
entitled to hold the tank with its banks with¬ 
out payment of rent, so long as the tank served 
the purpose for which the grant was made. 
That, when the predecessor of the plaintiff grant¬ 
ed permission to the ancestor of the defendant 
to spend an indefinite amount of money for the 
reconstruction of the bank, be encouraged and 
created an expectation in tbe grantee that be 
would be allowed to enjoy the improved property 
without any let or hindrance, and hie heir, the 
plaintiff, was equitably bound to give effect to 
such expectation (28 C. 693, 28 I.A. 211, R.). 
So long as the tank continued to be a tank, no 
assertion of adverse title by the defendant could 
give the plaintiff a cause of action for resumptiou 
or aseessment of rent. (27 C. 156, 26 l.A. 216, 
R.) As the defendant relied upon bi-i sanid as 
the root of bia title and claimed rent-free title 
under the scMOti and not by adverse possession 
as an alternative source of title, his possession 
could not be used for any purpose other than that 
of explaining tbe grant on which he relied. I‘er 
Caaijersz, J .—It is tbe zemindar's duty to main¬ 
tain old tanks in their zsmindaries (IL A. 364, 
14 B.L.R.209. H.}. It was valid to allow a tenaut 
to spend money and re excavate an old tank. 
A license to do a thing, to effect improvement, 
could not be revoked after tbe impiovements 
bad been oariied out. Tbe sanai wss merely a 
piece oi evidence showing tbe intentions of the 
patties and tbe natnre of the subject-matter. 
If it had been intended to assesj toe tank at 
some future date, some apt aud necessary provi¬ 
sion would have been made among the terms 
of tbedooument. If any rent bad been previ¬ 
ously paid for the tank, or any part of it, that 
faot also would have been mentioned. Tbe 
word ‘ tank * included the banks wbiob were 
necessary ior tbe enjoyment of the water. If a 
person having a right to avoid a transaotion on 
any legal ground, being aware of, and reason¬ 
ably capable of enforoing, snob right, manifests 
an intention to confirm the transaction, be can¬ 
not afterwards avoid it. (2 0.L.J. 125. D.) 
When private owners in this country, in times 
past, granted lands for various public purposes, 
suob lands ars liable to resumption, when tbe 
parcioular purpose has been exhausted. In such 
oases, there is a reversion in tbe grantor Obiter'- 
As the obligation to pay rent is a recurring 
obligation, tbe landlord was not barred within 
the meaning of art. 130, eoh, 1 of the Limita¬ 
tion Act. There cannot be any claim to hold 
adversely in respect of a right to reoeive rant. 
That ri^t is not a limited interest; it is, in 
the entice interest o{ the landlord. That, 


Tank— concluded. 

as tbe tank waj never dissociated from being a 
pact of tbe revenue paying properties of the 
zemindar, question of limitation underact. 130, 
sch. I, Limitaiun Act, could not arise. Per 
Chatlerjec, J. —According to the Hindu Sbas- 
tras, the grant of land for digging tanks, the 
digging of new tank and wells and the ce-excava- 
tion of old ones, is extremely meritorious. 
MAHAR.A.J V BIRENDRA KISHORE v. AKRAU 
ALI, IS C.L.J. ]94. 

Yearlv tenant of a— See ACT I OF 1894, s. 23, 
28 C.J52 = 5 C.W.N. 349. 

Right of tenant to dig a—on his land—.Sea 
Burden OF Proof—Landi.ord and Ten¬ 
ant, 8 B.L.R. App. 69. 

Repairs to a, tbe Government was bound to 
do—Zemindar interested—Suit for contribu¬ 
tion against Zemindar— See CONTRACT ACT, 
1872, s. 70, 18 M. 89»4 M.L.J. 205. 

Surplus water of tank— See EASEMENT, 7 
M. 530. 

Water of—Different modes of drawing water 
—See EASEMENT. 8 C.W.N. 158. 

Public tank, right to repair—Long user— 
See Injunction—SPECIAL Cases, 6 M. 
229. 

Village tank, right of villagers to insist on 
repair at common cost— See INJUNCTION- 
SPECIAL Cases, i2 m. 24i. F.O -16 I.a. 
49. 

Suit against Government for recovery of a— 
Acts constituting adverse possfssion—iSae 

Possession-ADVERSE possbs.sion, 5 ind. 
Caa. 118 = 7 M.L.T. 139 = 20 M.L.J. 74. 

Assessment of rent—Adverse possession— 
Limitation— See RENT, 15 C.L.J. 203. 

Taaki Tenure. 

Revenue-sale—Aot VII of 1968 (B.C.), ss. 1 
and 14—Ejectment—Act XI of 1959, s. 29 -Sub“ 
eisting title at tbe date of suit—Recognition 
of title as tankidar, if sulTlcient to give right 
of suit—" Revenue “ Proprietor ’’—Amount 
due from tankidar and payable to Govern- 
meat—Stle by Collector for Government dues, 
if legal— Tayiki tenure, nature of settlement oi 
—SeeLANDLORD AND TENANT—MISCELLA¬ 
NEOUS, 7 C.L.J. 460. 

Tariff. 

See ACT VIII OF 1894. 

Tarwad. 

See Malabar Law-Joint Family. 

See Malabar Law-Tarwad. 

Declaration oi membership of a—Valuation 
for purposes of jurisdiction—See Mad. ACT 
III OF 1873. B. 12, 15 M. 501 =2 M.L J. 255. 

Specific Relief Aot. s. 42—Consrqaential 
relief—Kanom—Suit by junior member of, 
for declaratory decree—See Declaratory 

DECREE, SUIT FOB—Suits comcebnino 
Documents, l7 m. 232. 
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Ta Btik. 

Arrears of cash allowance—Sait to recover— 
Stre LIUITATION ACT. 1908, arts. 6l, 131,12 
Bom. L.R. 157 = 6 Ind. Cas. 869=34 B. 349. 

Taverig. 

See Malabar La w—tar wad. 

Members of divided, of tarwad. whether 
bound by execution proceedings, lo which they 
were not party, obtained against Karnavan of 
original tarwad—See Malabar Law—Tar- 
WAD, 3 M.L.T. 189=18 M L,J. 132. 

Tawazhi. 

Suit bv member of a, for separate mainte* 
nance—SVc MaLABAB Law —MAINTENANCE. 
16M.L.J.275. 

Tax. 

{l)'-Stntule~Construclion.—Power to levy 
statute should not be construed as if it 
was a contract. The power to impose tax 
needs no correlative right. BRAUSON v. The 

Municipal Commissioners for the town 
OF Madras, 2 M. 362. F B. [Ii.,27 M. 13. 

1 S.L.R. 228.] 

(^)— Tax, levy of, by a private ^cr.so»i.—The 
levy of tax on goods brought for sale at a fair 
by a private individual or a corporation is 
illegal in virtue of Act XIX of 1844 Maha- 
DHU V. Sakharam, 5 Bom. L.R. 703. 

(3)—Tnxfj! o»i trades in ancient India — 
l^luhtarafa — Trade-tax, /i,mindar’s right to 
collect—Heg. XXV of 1802. s. i—Iteg. XXV of 
1832. The right of the sovereign power to 
collflot taxes on professions is of extreme anti¬ 
quity in India, but these dues, though farmed 
out, were not exercisable by tbe owners of land, 
as such, but by tbe sovereign. The Zemindar 
of Katvetnagar has not the right of collecting 
the Muhtarafa or trade-tax from ariizans in 
his Zemindati, delegated to him by Govern¬ 
ment. and the assignees of the Zemindar 
cannot legally exercise this right. Qiuerc.— 
Whether it was competent to Government to 
commit tbe collection of this branch of the 
revenue to Zemindars foe their own benefit. 
Vedanta v. Kanniyappa, g M. 14. F B. fR . 
16M. 34.] 

{^)—Lcvy of house-tax—Distinct cause of 
action each year - Payment of tax one year with¬ 
out protest no bar to suit to recover tax paid 
Muhrprotest in subsequent year, —The levy of 
tbe house-tax in each year would give a new 
and distinct cause of action, and the payment 
of the tax without protest for one year would 
not bar a suit to recover a sum paid in subse¬ 
quent year under protest on account of a tax 
which was not legally chargeable for that year 
on the plaintifi. PiTAMBERDAS v. JAMBUSAE 
TOWN Municipality, 17 B. 510. 

(5) —Hak " Mogalai in Ohoki”—Prei;e«fing 
levy of— Beg. II of 1827, s. 43 and VII of 1831, 

8 . 31—XX of 1839—.dots VI, XVI and XIX 
•0/ 1844—def Vni of 1859, s. 6.—Plaintiff sued 


Tax— continued, 

to recover G years’ annual produce of a hak call¬ 
ed “Afopafai in CiioA:j ” stating that bis father 
bad purchased it from two persons in 1825 
and continued to realise the produce thereof 
up to nth of September 1844, when the 
Deputy Collector of Continental Customs and 
Excise by proclamation forbade him to collect 
his dues any longer under pain of punish¬ 
ment. The said produce of the /wit consisted 
of the levy of certain fees on articles imported 
and exported through three of the City gates 
of Surat. Hild that this hak was abolished 
by Act XrX of 1844 as the Act did not make 
any distinction between duties and other taxes 
and cesses belonging to the Government and 
those belonging to private persons. The omis¬ 
sion to provide for compensation was held not 
lo raise any inference that Act XIX of 1844 
was not intended to apply to private persons, 
as there is tbe same omission in Act XX of 
1839. The Court was not precluded from so 
deciding merely because the provisions of 
Act XX of 1839 had not been complied with in 
the levy of the fees in question. 
Held, further, that tbe intention of Act XIX 
of 1844 was to abolish haks such as this en¬ 
tirely, instead of leaving them to be abolished 
at different times, as provided for in Act XX of 
1839. Nasarvanji Pestonji v. Deputy 
Collector of Customs. 2 B H.C. 75. [F., 

8 B. 398; B., 9 M. 14, P.B.] 

{Gi—Choongee tax, when leviable—Confined 

or consumed within a town.— 
The OhooDgee tax, if legal, is a tax upon arti- 
cles brought into a town or manufactured 
therein and sold or consumed there ; but if 
the articles be intended for sale or ooosump* 
tion elsewhere, tbe tax would then amount to 
a transit duty. GAMAN v. SULUKHUN MULL, 
149 P.R. 1868. 

Imposition of—Sc« BURMA ACT (XVII OP 
1884), s. 45. L.B.R. (1972-1892), 405. 

Levy of—by Municipality—See MAD. ACT III 
OF 1871, es. 88. 61, 7 M.H.C. 249. 

Member of firm of attorney’s bolding a Gov¬ 
ernment appointment—Liability of to pay sepa¬ 
rate. as such—See MAD. ACT I OF 188.4 ss. 103, 
110, 23 M. 529. 

Tax on buildings—Standard hypothetical 
rent—Lying-in Hospital—See MAD. ACT I OP 
1884, 8. 123, 10 M. 38. 

Liability of Government to pay tax for 
importing timber—See MAD. ACT I OP 1884, 
ss. 170. 174, 338, 341. 12 M.L.J. 209=25 M. 
467. 

School buildings not taxable—Illegally levied 
suit to recover—M aD. ACT IV OP 1884, 

B. 63, 21 M. 867. 

See U. P. ACT XV OP 1873, s. 16, 21 A. 
348 = A.W.N. 1899, 97. 

Imposed without jutisdiotion-Legality—Right 
to recover excess — Limitation —See LIMITA¬ 
TION ACT. 1908, arts. 2, 62, 7 A.L.J. 496=6 
Ind. Gas. 401 = 32 A. 491. 
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HAT^oncludid, 

Mortgage—Suit to recover mortgage debt by 
sale of mortgaged property'—Property aold to 
realize Muaicipal taxes — Personal claim-* 
Limitation Act, 1877, sob. II, acta. 97 
and 116-Ser Mortgage—Sale of Mobt- 
GAGED Property, P.L.R. 1900, p. 201. 

Taxation. 

University buildings—Exemption—Charita¬ 
ble purposes—Sre bOM. ACT HI OF 18B8, 
8 S. 143, 144, 16 B. 217. 

Mutual Assurance Company—Taxation— 
Mad. act I of 1884, sch. a. ll M. 238. 

Taxation of Costs. 

Sec COSTS. 

(1) —Coinmission lo faJce evidence »» Enoland 
in respect of suit in India—Taxation of bill of 
costs -Principle oj taxation—Objection to taxa¬ 
tion—Procedure bij taxinf] master—Commission 
to England—Productiati of vouchers—Buie iu 
respect of—Discretion of taxing master—Princi¬ 
ple of parly taxation—Obtaining transcript of 
evidence given and of peritsbig it, costs of— 
Amount allowed to vilness by taxing master— 
Discretionary—Intelfcrcnce by Court —Pees of 
Commissioner, scale o/.—On the issue of a com¬ 
mission to take ovidencd in England in respect 
of a suit in India, the bill of costs as regards such 
commission must be taxed by the taxing master 
of the Court in India and not in England. It 
is to be taxed on ibe same principle and on 
the same scale as would be adopted in England. 
Where the taxing master finds any difficulty, 
be must refer to England for information. 
When an item in the taxation is objected to, 
the master is to re-oonsider and review his 
taxation, aod.*in doing so, be must throw the 
onus of proof as to the necessity of the item, 
upon such party as. having regard to its parti¬ 
cular nature, beconsidord ought to bear it. It 
is impossible to lay down any particular rule 
as regards the production of vouchers in cases 
of commission to England. To require them 
in all cases in the first instance would occasion 
an unnecessary increase of costs in the proceed- 
inge. To rule that they should never be 
called for, would be to establi'^h a dangerous 
precedent which unscrupulous practitioners 
might readily avail themselves of. The proper 
procedure is this : Upon tbe objections being 
brought in, it should be in the discretion of tbe 
taxing master, either of his own motion or on 
tbe application of the party objecting, to re¬ 
quite vouchers for, or further proof of, all or 
any of the items objected to, and, faiiiug the 
pr^uotion of the vouchers or proof that he may 
requite, to disallow the item. Tbe principle of 
patty and party taxation in England is that the 
inoceesfol party shall receive only each costs as 
were oeoessaty to enable him to conduct the 
litigation. Qurpre;—Whether, on taxation as 
betvreen party ana party, the costs of obtaining a 
tnntoript of the evidenoe given and perusiug it, 
iboold allowed or not ? Tbe taxing master 
has a disoeetion to make payments to witnesses, 
ud Oourta will always be averse to review 


Taxation’of Costs— conftnu^d. 
such discretionary allowances. Where a Court 
in India appoints a Commissioner to take evi¬ 
dence in England, it expects that his fees shall 
not exceed those which tbe Supreme Court in 
England would allow to a special Examiner or 
Commissioner acting in England under its 
orders; aod parties should choose their Commis¬ 
sioners with reference to this undertaking. If 
they desire that higher fees should be allowed 
to the Commissioner whom they rame, they 
should obtain an order from the Judge appoint¬ 
ing tbe Commissioner. THE GOEULDAS 

Bulabdas Manufacturing CoMrANY, 
LIMITED V. James Scott, 15 B, 209. 

(2) —General ruleas to—Taxing master's dis¬ 
cretion—Interference by Court.—As a general 
rule the Judge in Chambers will not interfere 
with items of taxation which are entirely with¬ 
in the Taxing Master's discretion or go into 
details of such discretionary items, but there is 
nothing to prevent him from doing so if it 
appears to him that the interests of justice re¬ 
quire his interference; and it would be bis duty 
in all such cases to review aod revise taxation 
aod judge and decide for himself what would be 
a just order to make under tbe circumstances. 
Bakoo Begum v. mir aun ali, 9 Bom. L.R, 
983 = 32 B. 262. 

(3) — Originating summons — Costs of 
counsel .—In an originating summons, parties 
are entitled to instruct counsel; and without 
any certificate tbe costs of one counsel must be 
allowed on taxation. Fatmabihi v. SHAIKH 
Hussain. 9 Bom. L.R. io?i. 

f4)— Solicitor—Expert hloirledge as toliaml- 
ii ritvui—E.rtra for the irork— Ta.ring 

Master’s decision—Itevicir by Chamber Judge. 
— In a suit to obtain probate of a will, the 
defence was that tbe will was a forgery. Tbe 
defendant's solicitor faiiiug to obtain an expert 
in bandwriting, made a special study of tbe 
subject occupying 128 hours, and arrived at tbo 
conclusion that tbe will was not genuine- He 
then, notwithstanding counsel’s opinion to tbs 
contrary, got the suit decided in bis client’s 
favour. In bis bill of costs, tbe defendant’s 
solicitor claimed bis extra fees for tbe special 
work : but the Taxing Master disallowed tbe 
claim: Held, in review of taxation, that tbe 
solicitor was entitled to a special remuneration 
for hie work in qualifying himself as an expert 
in bandwriting. DABIBAI^ v. SUNDER.TI, 9 
Bom.L.R. 619 = 31 B. 430. 

(5) — Taxation in probate iiroccedings .— 
Pleader’s fees in appeals in probate proceedings 
should, according to a long standing practice 
of tbe High Court, be assessed at Rs. SO. 

SuMDBABAi V. Collector of Beloaum, lO 
Bom L.R. 1197 = 33 B. 256. 

(6) — Act XXVI of 1864, s. 9— Certificate- 
Costs—Powersof appellate Court.—A certificate 
in respect of costs under s. 9, Act XX VZ of 1861» 
may be given at any time. An omission of the 
original' Court to certify the case under the 
section may be supplied ^ the appellate Court, ' 
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Taxation of Coats— 

if the case is a fit one to be brought before the 
latter Court. KewatA Mug v. NOBOCOOMAR 
Doss, 19 W.R. 207. 

Faxalion, Counsel's fees—Taxing Master 
—J’Uiinf m short causes.—The Taxiog Master 
should allow counsel’s fees on taxation, where 
plaints in short causes are drawn by counsel, if 
he is of opinion that it was not ureasonable to 
submit them to counsel to bedrafted or settled. 
GUNNAJI BHAV4JI V. Makanji, 10 Bom. L 
R. S69. 

See Legal Practitioners— attorney 

AND Client, 3 C. 473. 

Sec Limitation act. 1908. art. 84, 1 B. 
253. 


Teji Uandi TraDsactions. 

See Contract act 

1072, 8. 30, 12 Bom. L.R. 590. 




This circular deals with telegrams to Board 
Rex. Cip. No. 3, 25 W.R. Rev. Cir. 30. 


Telegraph. 

Telegraphic messages-their disclosure—See 
Evidence — Parol Evidence, 2 N.W.P. 
2x0* 


Mistake of Reuter in transmitting message 
—Effect—Sec SALE-GENERAL, 9 M.L.T. 353 
= 0 Ind. Cas. 291. 


See Practice and Procedure, 33 C. 
827. 

See Rules OP High Court AND Supreme 

Courts—Bombay, i6 B. 152. 

Taxing. 

Taxing provisions of statute — Right of 
Government to claim exemption when not 
named in statute—See Statutes. Cons- 
TRUCTION.OF, 12 M.L.J. 208 = 25 M. 457. 

Taxing Master. 

See Costs—TAXATION of Costs, 

See Taxation op Costs. 

Taxing Master, decision of, can be reviewed 
by the Chamber Judge—See COSTS—TAXA¬ 
TION OFCOSTS, 9 Bom. L R. 983 = 32 B. 262. 

Finality of decision of—See COURT PEES 
ACT, 1870. 8. 5, 15 A. 117 = A,W.N. 1893. 45. 

Taxing Officer. 

See Taxing Master. 

Taylor’s Medical Jurisprodence. 

Evidence Act (I of 1872). ss. 57, 60-Scie»ce. 
evidence of books o/.—Under the provisions of 
the penultimate paragraph of s. 57 and the 
first proviso of s. 60 of the Evidence Act 
Taylor s Medical Jurisprudence may be re¬ 
ferred to. In re Hatim. 12 C.L.R. 86- 

Tazi Handi Chittles. 

Act XXI of 1848 {Oamblitu}) —Tazi mandi 
chitties.—The Gambling Act (XXI of 1848) is 
inapplicable to the transaction with respect to 
opium known as tazi mandi chitties. KANAYA 
LAL V. Chagmal Battia. 8 B.L.R. 412. 

Teacher. 

Limitation period applicable to suit for pay 
of. or instructor—See Limitation act, 1908. 
art. 121, 8 M.H.O. 87. 

Telskhana Papers- 

See Evidence act, 1872, s. 35. 23 0. 366. 
Teiskhana Register prepared by patwari, not 
a public document—See EVIDENCE ACT, 1872, 
65. 35, 74, 18 C. 534. 


Telegraphs, Electric. 

See ACT VHI oP 1860. 

Temple. 

See ACT XX OF 1663. 

See Civ. Pro, Code, i903, s. 92. 

See Hindu Law — religious Endow¬ 
ments. 

See Religious Endowments. 

See Right of suit—endowments. Suits 

RELATING TO. 

{\)-^Managemenl of temjde by rotation among 
tivo branches of trustees — Discontinuance of 
posse5,siea by o>ie branch—Adverse enjoyment by 
the other The management of a 

temple had been oonducted by two branches of 
a deceased trustee’s family in rotation until 
1861, by a family arrangement among them, 
and the members of the junior branch had, 
since 1862, discontinued possession of the im¬ 
moveable properties belonging to the temple as 
also the performance of the duties usually 
appertaining to the office of trustee of the 
temple ; and the members of the senior branch 
were, in turns, successively in possession of the 
properties of the temple and were performing the 
duties of the office of trustee, to the exclusion 
of and adversely to the members of the junior 
branch. Held, that the right of the members 
of the junior branch became extinguished in 
IdOO, whether the appropriate article applicable 
to tbe case be art. 127 or art. 142 or art. 124. 
It is competent to co-trustees to settle a scheme 
of management by each of the co-trustees in 
rotation, at any rate where no emoluments are 
attached to the hereditary office of trustee. 
Where tbe office has emoluments attached 
thereto the emoluments will be subject to parti¬ 
tion in the strict sense of the term like any other 
family property. But whatever may be tbe 
number of co-trustees, the office is a joint one 
and the co-trustees all form, as it were, one 
collective trustee aud, therefore, must execute 
the duties of the office in their joint capacity. 
It would be competent for a Court in tbe exer¬ 
cise of its equitable jurisdiotion to settle a 
scheme for the management of a public, religious 
or charitable trust by the various oo-trustees in 
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Temple— contintM<i. 

rotftlioD, if such mtnagemsnt woald be more 
beoefioial to the interesis of the ttoet than (be 
joiDt and ooDCQtreut maaegemeot thereof by a 
large number of oo-trustees ; so, i( is also compe- 
teot 10 the oo-lrustees themselves to settle a 
scheme of maoagement by turns. BAMaNA- 
THAN CHBTTY V. MUBUGAPPA CHETTY, 27 
H. 192. 119 A. 418. Disc ) [Conjintied on 
Appeal, 29 M. 283. P.0. = l6 M.L.J. 265 = 1 M, 
L.T. 327 = 10 C.W.N, 825 = 4 C.L.J. 189=8 
Bom. L.R. 498 = 3 A.L J. 707 = 33 I.A. 139; B.. 
4 M.L.T. 486=19 M.L.J. 69. 3 lad. Oas. 40S, 
IIO.L.J. 2. 6 M.L.T. 319]. 

(2)—Mohioi arrangement—HeUase 0 / assess- 
ment on temple lands—Temple to receive assess¬ 
ment from some lands — Effect. —In lieu of 
Mohini allowance payable to a temple by the 
Qoverumeot, the latter exooerated the temple 
from its liability to pay the assessment on its 
own lands, and directed the first crop assess- 
meot payable on certain laods by deiendaot’s 
ancestors to be paid to the temple. The 
defendant’s ancestors executed a muchilika to 
Government undertaking to pay the assess¬ 
ment to the temple. The trustees of the 
temple also executed a muchilika to Govern* 
ment agreeing to receive the assessment in 
satisfaction of their claims to the Mohini 
allowanoe. Reid, in a suit for the assessment 
by the temple, that the claim of the temple to 
such asaessment was not based upon any con¬ 
tract between the temple and the delendant’e 
ancestors irrespective of any possession by the 
latter of lands. It was a claim to enforce the 
liability upon property, as, by the arrangement, 
the lands, the revenue ot wbioh was assigned 
to the temple, became inam lands vested in 
the Utter who became entitled to the melvaram 
on eucb lands. VYTHILINGA MUDALIAR v. 
Ramachandra NAICKEB, 14 M.L.J. 379. 
[«., 16 M.L.J. 7.] 

(Bi—Inam —Temple—Inwi when extinguish¬ 
ed. —Where the right to the tree-tax alone 
was assigned as inam to a-temple, the inam 
becomes extinct when the trees oease to exist. 
But when the inam consisted of the land on 
wbioh the trees stood, the temple is entitled 
to the melvaram on the land. JaGANNATHA 
BANDIAJIAR V. MUTHIA FlLIiAI, 14 M.L.J. 
477. 

Right of worshipper to oomplaio of breach 
of trnstof temple funds— See Civ. PRO. CODE, 
1909, 8. 92, 3 6. 27. 

See CIV. Pro. Cods, 1903, b- 115. 26M.65. 

Hindu law—Mirasi right in temple—Suit 
against offloe-holder—OompromUe for sale of 
office and emolument—Public policy—Exeou* 
tioD of decree passed in terms of oompromise— 
Power of eieouting Court to refuse to execute 
decree —Sm C0MPB0HI8B — GBNBRAI/. 26 

M. 81. 

Offloe of dancing girl attached to—Courte 
bound (oreoogoise endowmente connected with 

—Onstom—See Hindu Law—Custom, 14 

B. 90. 


Temple— confmued. 

Mitakshara law—Hindu father not ona- 
petent to make gift of family land to te npla 
—See Hindu Law—G irr, ii M.L.J. 3i0. 

Bequest to complete and to in^tal an idol— 
Validity—Sre HINDU LAW—WlbL, 7 A-LJ. 
296 = 6 Ind. Cas. 584 = 32 A. 337. 

See Jurisdiction op Civil Courts, 23 B. 
122, 4 M.H.C. 349. 

Landlord and tenant-Damise of temple 
lands by Collector at Svamibhogam rent— 
Tenancy at will—S<'c> LANDLORD AND Ten- 
ANT—E-IECTMENT, 1 M.H.C. 109. 

Customary contribution to—from tenants— 
when leviable-.SVc LANDLORD AND TENANT — 
TENANT’S LIABILITY KOR BENT, 17 M. 48. 

Hec Limitation act. 1903, s. lO. 8B. 432. 

Right to hold—office with lands attached, 
whether can be acquired by advene possession 
—See Limitation act, 1903, s. 28, 2l M. 
278. 

Suit for declaration of right to office of 
Dharmakarta of—and possession of property 
attached to it—Prescription—Hereditary right 
—Right to possession dependent on right to 
office-Sec LIMITATION ACT, 1903, arts. 120, 
124. 144, 26 M. 113. 

Marriage fee for use of tempU—Custom— 
Legal obligation-See MARRIAGE FEES, 5 M. 
H.C. 147. 

Suit by some members of a caste (or decla¬ 
ration of exolusive right to worship at—Cognis* 
ability of suit by Civil Court—Reg. IT of 1827 
—.See Parties to Suit—Suit by repre¬ 
sentatives of A Class. 7 B. 323. 

Suit lor declaration by some of the worship¬ 
pers at a temple—Omission to obtain leave to 
sue. not fatal to suit—See PARTIES TO SUIT 

—SUIT BY Representatives op a Class, 
23 M. 28 = 7 M.L.J. 281. 

Temple managed by three Sabbas, suit to 
recover land belonging to, whether maintainable 
by members of two Sabbas only—See Parties 
to Suit—Miscellaneous, 23 M. 82. 

Suit relating to—property—Plaint in name 
of idol — See PLAINT — AMENDMENT OP 
Plaint. 19 A. 330=A.W.N. 1397, 75. 

Possession of temple property by the shevaks 
08 servants of the idol, whether could be 
adverse to rights of hereditary manager— See 
POSSESSION—ADVERSE POSSESSION, 12 B. 
322. 

Manager and trustee on behalf of temple 
idol—Sbevaks mere votaries in temple—Right 
to management or to custody of temple land, 
as against manager —5^ POSSESSION — AD¬ 
VERSE Possession, 12 B. 825 Note = P.j. 
1879, 361. 

Sait for damages against previous manager 
of—Ses PROVINCIAL SMALL CAUSE COURT 
ACT. 1887, sch. U, art. 18. 21 M. 245, 
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Temple— conclvded. 

Dignities and emoluments appertaining to 
office in—Dignities and emoluments not separ¬ 
able—Sait for dignities and emoluments— 
Maintainability — See RIGHT OF SUIT- 

OFFICE OR Emolument, suits relating 
TO, 7 M.L.J. 23. 

See Valuation of Suit, 96 P.R. 1887. 
Temple Committee. 

See ACT XX OF 1863. 

See HINDU Law— Religious Endow¬ 
ment. 

See Religious endowments. 

(l)~-Teinple Committee—Dismissal of trustee. 
—A temple Committee proposed to inquire 
into certain alleged charges against a trustee 
and called upon him to appear on a certain day 
before them to answer those charges. He did 
not obey the order of the Cotnmittee and, by 
bis contemptuous and evasive conduct, the 
Committee was led to infer that be was really 
guilty, and they, therefore, dismissed him from 
his office. Held that the Committee was amply 
justified in dismissing the trustee. Narasimha 
CHARIAB V. MUTHUKUUARSWAMY MUDA- 
LIAR, 11 M.L J. 236. 

See Parties to Suit—Suit by Repre¬ 
sentatives of a Class, 2 M. 200. 

Dismissal of Dharmakarta by some mem¬ 
bers—Absence of meeting—Illegality of the 
dismissal—See RELIGIOUS ENDOWMENTS, 23 
M. 483=10 M L J. 117. 

Teraple-trusteeB. 

Sec ACT XX OF 1863, 21 M. 179. 

Temple trustee—Joint eight of management- 
partition of right—Civil Court—Jurisdiction- 
See HINDU Law—PARTITION. 19 A. 428 = 
A.W.N. 1897, 103. 

Temporary Absence. 

(1)— Act XI of 1865, .c. 8—D.'-cf/iHj/— Tempor- 

arij abscnce-^In'entien of m>t retitniing-^E^ect 
of. —The mere fact that defendant has a bouse 
within the precincts of the Small Cause Court 
jurisdiction is not sufficient proof that be was 
dwelling there. The question is one of fact. 
Did he live there ? Did be intend to return ? 
Was his absence temporary ? The above ques¬ 
tions ought to be considered. Temporary 
absence with nothing to show an intention of 
not returning to a former place of abode is 
consistent with dwelling there within the 
meaning of s. 8 of Act XI of 1365. GUNDA 
MULL V. MuLLA MULL. 17 P.R. 1871. [F.. 
32 P.R. 1879.1 

Sec JURISDICTION—Causes of Jurisdic¬ 
tion, Bourke O.C. 127=-Cot. 152. 

Temporary Lodging. 

Civ. Pro. Code, Act X of 1877, s. 17. I 
’--Cause of action—Temporary lodging of defen¬ 
dant—Institution of suit,—The words, “tem¬ 
porary lodging,” in expl, I, s. 17 of the Civ. 
Fro. Code, cannot be separated from the cause 


Temporary Lodging—concluded. 

of action. A suit cannot be brought before the 
Court within the local limits of whose jnnsdic- 
tion the defendant has a temporary lodging, if 
the cause of action did not arise within those 
limits. Ganga Ram V. SAIN DaSS, 73 P.R. 
1878. 

Temporary Residence. 

Jurisdiction—for pleasure—Person without 
residence elsewhere — See JURISDICTION- 
CAUSES OF Jurisdiction, Bourke O.C. 127 
=Cor. 152. 

See Jurisdiction—Causes of Jurisdic¬ 
tion, Cor. 46 = 2 Hyde 117. 

Temporary residence, if enough to give 
jurisdiction to a Court—See LETTERS PATENT. 
HIGH COURT, 1865 ,—Bombay, cL 12,3 Bom. 
L.R. 291 = 25 B. 176. 

Tenancy. 

See Joint Tenancy. 

Sec Landlord and Tenant. 

See Rent. 

Sec RIGHT OF Occupancy. 

Tenure in existence for more than twenty years, 
split up into two—New tenancies created— 
Presumption of fixity of tenure inapplicable— 
See Ben. Act VIII op 1895. 8. 50, els. (2) and 
(3), 13 G.W.N. 410 = 36 0. 287 = 1 Ind. Oas. 4. 

Bub-division of—under s. 88, Bengal Tenan¬ 
cy Act, rent-receipts how far evidence of —See 
BEN. act VIII OF 1885, s. 88, lOC.W.N. 216. 

Purchase of occupancy holding by a oo- 
sharer— Right of other oo-sharers to joint pos¬ 
session—Sec Co-sHARERs—E njoyment of 
PROPERTY BY CO-SHARERS, 13 C.P.L R. 153. 

Purchase of occupancy bolding by a oo- 
sharer—Right of such purchaser in the holding 
—See CO-SHARERS—ENJOYMENT OF PRO¬ 
PERTY BY CO SHARERS, 14 C.P.L.R. 9. 

Termination Of— See EVIDENCE ACT, 1872, 
8S.109, 114, U.B.R. 1897—1901. Vol. II. 414. 

Whether resorvation of annual rent makes 
tenancy one from vearto year-See LANDLORD 
AND Tenant—EJECTMENT, ll C.W.N. 1124. 

Agricultural lands—created not only by 
contract, but by occupation— See LANDLORD 
AND TENANT—Relationship of landlord 
AND Tenant, 25 C. 324. 

Creation of—Payment of rent and acceptance 
thereof, effect of, as to creation of tenancy- 
See Landlord and Tenant, miscellane¬ 
ous. 6 C L.J. 9. 

Proof of tenancy when lease was inadmis¬ 
sible—Sec Lease—General, 2 Ind. Oas. 

202 = 14 O.W.N. 141. 

* 

What constitutes cultivating partnership as 
distingnisbed from tenancy—PARTNER¬ 
SHIP-PARTNERSHIP WHAT CONSTITUTES, 

10 C.P.L.B. 29. 
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Tenancy ~cofle{iide<i. 

AUeroatiTe defence—and limitation See 
Pleadings. 7 O.W.N, 294. 

Instrument extinguishing tenant rights — 
Necessity for registration of—See BEOISTBA- 
TION ACT. 1908, 8. 17, 14 C.P.L.R. 29. 

See Succession. 19 P.R. 1867 , 96 P.R. 
1867. 

Tenancy, A^ra. 

See U.P. ACT II OF 1901. 

Tenancy, Amendment, Chota Nagpur. 

See Ben. act V OF 1903. 

Tenancy-at'Will. 

(1) — Tenanci/-at’Witl. wfiat is. —06i/er— A 
teQancy*at>will is a bolding by a tenant 
entirely dependent on the will of the landlord 
capable of being terminated at any time by the 
will and demand of the landlord, without any 
previous notice, and for the refusal to deliver 
up possession, a suit in enjeotment may be at 
once brought. ABDULLA v. PaKKEBI, 2 M. 346. 

Declaration of tenaocy*at-will, suit for—Juris¬ 
diction of Civil Court—’Sec U. P. ACT XXII 
OF 1886, 8. 108, 4 0.0. 180. 

Permanent occupaocy—Gourse of decisions— 
See BUBDBN OF PROOF—LANDLORD AND 
TENANT, 13 M. 60. 

See KABULIAT—GENERAL, 1 B.L.R. 8.N. ' 
15 (6). 

See Landlord and Tenant—Eject¬ 
ment, 19 B. ISO. 

Landlord and tenant—Demise of temple lands 
by Collector at Swamibhogam rent— See LAND¬ 
LORD AND TENANT—EJECTMENT. 1 M.H.C. 
109. 

Tenancy, Bengal. 

See Ben. Act VIII OF 1885. 

Tenancy, Bengal, Amendment. 

See BEN. ACT III OF 1898. 

See Ben, Aot I of 1907. 

Tenancy, Central Provinces. 

See C.P. AOT IX OF 1683, 

See O.P. AOT XVII OF 1889. 

See 0,P. AOT XI of 1898. 

Tenanoy. Cboka Magpnr. 

See BEN. Act VI OF 1908. 

Tenancy from yaar to year. 

(1)— What is.—A tenanoy from year to year 
is a holding under contract, express or im^ied 
that the tenant may hold, until the end of any 
year entered on, unless the tenancy shall be 
determined either by agreement of both parties 
Or by reasonable notice to quit by either party, 
teroinatiog at the same period of the year at 
which the teoaow was oommsooed , ABDULLA 
V. PAKKBBI, 3 M. 146. 

0. IX—89 


Tenancy-lo-coranon. 

See CO-SHABEBS. 

See HINDU Law—Inheritance . 

See Hindu Law—Joint Family. 

See Hindu Law—Partition. 

(li—Temnts-in-common—Courts of Equity. 
—Courts of Equity will uot interfere where a 
tenaot-in-commoo acts reasonably for the pur¬ 
pose of enjoying the property hold in common, 
in any way in which an owner could enjoy such 
property without injury tohis co-parceners,such 
as where such co-parccner either cuts down a 
tree, pulls down a wall, or builds up doors in a 
portion of the property held bene6cially by him 
alone. But the case is different when there is 
a clear and distinct infringement of the right 
of a oo-paicener by a wilful and deliberate act 
(or the purpose of creating a right as against 
him or otherwise injuring him. GOPBB EtS- 
HBN GOSSAIN V. HEM CHUNDER GOSSAIN, 
13 W.R. 322. 

1 {‘I)—Partition betu'een tenants-in-cominon.-~- 

\ A decree directing a partition, or tbe equiva- 
I lent of a decree substantially undistinguisbable 
from a decree, is a declaratory decree convert¬ 
ing the parties into tenantsdn-common. A 
tenaot-in-common is entitled as of right to 
have a partition made of the property which 
be bolds in common with others, whatever the 
means whereby he acquires that character. 

Lade v. Sadashiva, 6 Bom. L.R. 38. 

(3) —Possession of Deed — Tenants-in-com- 
mon. —When deeds relate to two or more 
portions of an estate or to an estate which 
is held by tenants-in-oommon if any one 
of tbe interested parties gets possession of 
the deeds none of the other parties can get 
them from him : for no one can show a better 
title to have them than be has. This rule of 
law applies only where all the parties have 
equal rights. HUNSRA.T v. MONOHIBAI. 7 
Bom. L.R. 622, 

(4) —Adverse possession between tenants-in- 
common. —To constitute adverse possession as 
between tenants-in-common there must be an 
exclusion or an ouster. Exclusive receipt of 
pioffls by one tenaot-in-common continuously 
for a long period would be sufficient evidence 
to presume an actual ouster of tbe other tenant- 
in-commoD. Oanoadhab v. Pabasharam, 
7 Bom. L.R. 252=29 B. 300. 

(5) — TetiantS'in-common—Adverse possession 
—Oustor, Aouipresutned.—To constitute adverse 
possession as between tenaots-in-common, 
there must be an exclusion or ouster. Ordi¬ 
narily sole possession by one tenaot-in-commoa 
maintained oontinuouriy for a long period, 
without any olaim or demand by any person 
claiming under the other tenant-in-common, is 
evideooe from which an sotual ouster of the 
other tfloant-in-oommoD may be presumed. 
Muhammad Ishaq v. Kathu, 10 A.L.J. 69. 

(S)—Tenants-in-common—'Ejeclmont suit bg 
one againal another— ExetusUm—Ouster— Ad’ 
verse possession.—One tenant-m-oommon oan- 
Dot maintsin no ejectment against another 
teoant-in-oommon, beMtose the oonwasion of 
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TeoaDcy-in-commoD— contmwd, 

ooe teiiant-io common is the possession of the 
other, and, to enable the patty complaining to 
maintain an ejectment, there must be an 
ouster of the party oomplaining. But where 
the complainant, a teoant-in-common. has not 
been in the participation of the rents and pro¬ 
fits for a coDsiderable length of time, and other 
circumstances occur, the Judge should consider 
whether a presumption that there has been an 
ouster would arise. To constitute an adverse 
possession as between tenants-in-common 
there must be an exclusion or an ouster. 
Bandacharya V. Sbinivasacharya, S 
Bom. L.R. 742. 

(7)—Co-s/ 2 a><?rs—PossesMon by oJic teiuint-in- 
coninicii tvhen adverse to others — Non-participa¬ 
tion of 2 >roJils for a long time, effect of. —In order 
to establish adverse possession by one tenaut-in- , 
common against his co-tenants, there must be j 
exclusion or ouster and the possession subse- i 
quent to that must be for the statutory period. 
Mere non-participation of rents and profits 
would not necessarily of itself amount to ex¬ 
clusion, but such nou-partioipation or non- 
possession may, in the circumstances of a 
particular case, amount to an adverse posses¬ 
sion. What the circumstances may be which 
may have to be considered in determining the 
question of ouster, discussed. AYENBNUSSA 
Bibi V. Sheieh Isuf, 16 C.W.N. 649. 

(^)—‘Tcnants-in-comnnm enjoyment of proper- 
ty^One of the tenants laying drain pipes wulcr 
the property held in common—Right of the co- 
tenant to restrain him-'Injunction. —The plaint¬ 
iff sued to restrain the defendant who bad 
commenced to lay a drain pipe, for the purpose 
of carrying off the drainage from bis premises, 
under the surface of a piece of land which was j 
held by the defendant in common with the ' 
plaintiff ; Beld, that the act of the defendant 
was not an infringement of the rights of the 
co-tenants giving rise to a cause of action, be¬ 
cause the laying of the drain aud the incidental 
temporary interference with the soil could not 
be regarded either as an ouster or destruction or 
even an act of waste. One tenant-in-oommon 
cannot maintain an action against the other for 
a temporary removal of the subject-matter of 
the tenaDoy-in-common, the party removing it 
having at the same time an intention of making 
a prompt restitution. MORANCHAMD v. Is- 
AEBAI, 2 Bom. L.R. 898== 25 B. 248. 

Bight of tenants in common to maintain 
joint action—Sec CiV. PRO. CODE, 1908, 0. I, 
rr. 1. 4 (rt), ISC.P.L.R. 130. 

Giant of village to members of joint Hindu 
family and another—No tenancy-in-common— 
See Deed—Construction of Deeds, 27 A. 
310 = A.W.N. 1904, 269. 

Effect of—Gift to two or more persons with¬ 
out specifying shares —See Gift, 39 P.B. 1909 
=69 P.L.R. 1909 = 55 P.W.R. 1909=1 Ind. 
Cas. 720. 

The share of a tenant in common will pass 
after bis death to his representative and not by 
survivorship to the survivors—See HINDU LAW 
—WILL. 28 M. 863 = 16 M.L.J. 399. 


Tenancy-in-common—cotic2u(2ei2. 


Possession of one tenant-in-common not ad¬ 
verse in the absence of ouster, denial of title or 
abaudonment—Sharers under Mahomedau Law 


—See Limitation act, 1908, arts. 123,127, 
144, 5 N.L.R. 41 = 2 Ind. Cas. 15. 


Profits—Exclusive receipt—Effect—Suit for 
possession — Limitation — See LIMITATION 
ACT. 1908, arts. 142, 144, 5 S.L.R. 49. 


Adverse possession — Tenauts-in-common— 
Burden of proof .—See LIMITATION ACT. 1908, 
art. 144. 7 M.L.T, 155=5 Ind. Cas. 491 = 20 
M.L.J. 323. 


Mortgage by one of several co-tenants-in-oom- 
mon—Mortgage-security impaired by wrongful 
act of other co-tenant—Suit for damages by 
mortgagee against wrong-doer, maintainability 

of—See Mortgage—Miscellaneous, 28 
M. 208 = 15 M.L.J. 249. 


Joint responsibility to pay Government 
assessment—Whether implies impartibility of 
the land — See PARTITION—GENERAL, 13 
Bom. L. R. 963. 

Question of adverse possession between ten¬ 
ants-in-common on what depends—See POS¬ 
SESSION-ADVERSE Possession, ll Bom. 
L.R, 51 = 33 B. 317 = 1 Ind. Cas. 322. 

Created by a sale-deed—Right of one of the 
tenants to enforce by suit a covenant contained 
in the deed—See TRANSFER OP PROPERTY 
ACT, 1882, B. 55, 15 M.L.J. 396. 


Tenancy, Ponjab* 

See PUN. ACT XXVIII OF 1868. 
See Pun. Act XVI of 1887. 


Tenant. 

Sec Landlord and Tenant. 

Sec Lease. 

{!)—Tenant under two eenmufurs—Ijmalee.— 
A tenant under two zemindars whose lands are 
ijmalee, may stand on his rights as to one, and 
waive them as to the other. 8 HIB NABAIN 
GHOSE V. Kashee Pershad Mooeerjee, 

I W.R. 226. 

Meaning of —See BEN. ACT VIII OF 1886» 
s. 52, 27 C. 417 = 4 C.W.N. 107. 

Bight of, to prove that title of registered 
purchaser of zemindari, claiming rent, was 
declared void by competent Court—See^ BEN. 
ACT VIII OF 1885, s. 60, 12 C.W.N. 622. 

Determination of tenancy—See BOM. ACT 
HI OF 1876, 1 Bom. L.B. 464. 

Denial of landlord’s title—See BOM. ACT 

II OF 1906, s. 15, 1 Bom. L.B. 797. 

Sub-tenanoy, sub-tenants of a tenant, do hold 
under a right derived from the landlord —See 
Bom. ACT II OF 1906, s. 16 (o), 1 Bom. L.R. 
71. 

See U.P. ACT HI OF 1878, 8. 8, A.W.N. 
1899, 187. 
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Tenant—eonc^udec!. 

Does Dot include rent-free grantee within 8.32, 
ol. 2—Agra Tenancy Act—See U.P- Act II 
•OF 1901, 68 . 4 <6) and 32 (2), Chapter III, 5A. 
L.J. 734 = 31 A. 49 = A.W.N.1908, 279=1 Ind. 
Cas. 70S. 

Suit by the heirs of a tenant whose bolding 
-was let to a third person by the landlord— 
Limitation—See U.P. ACT II OF 1901, ss. 79, 
and 81, 2 A.L.J. 69=27 A.372 = A.W.N. 1904, 
281. 

Whether representative of tenant by suffer, 
anoe, who enters after bis death, is a. within 
meaning of art. 139—See LIMITATION ACT. 
1908. art. 139, 18 M.L.J. 26=3 M.L.T. 256 = 
31 M. 163. 

Agreement to pay each lambardar his propor¬ 
tionate share of rent—No partition of holding 

—See Partition—FORM of Partition, 14 
GaP.L.R. 33, 

Mortgage by fixed rate tenant—Suit by 
zemindar to redeem it on death ol such tenant 
without heirs—Zemindar not a person having 
“ interest.” .in property—Sec TRANSFER OF 
Property act, 1882, s. 91. A.W.N. 1906,210 
= 6 A.L.J. 678. 

By sufferance, whether representatives of. 
can be converted, without their own consent, 
into such, by mere assent of lessor — Such 
representative holding over after death of— 
Whether a trespasser-See TRANSFER OF 
PROPERTY ACT, 1882, 8. 116, 18 M.L.J. 26 
-3 M.L.T. 256=31 M. 163. 

Tenant and Landlord, Procedure. 

See BEN. ACT VIII OP 1869. 

Tenant and Landlord, Procedure, Chota 
Nagpur. 

See Ben. Act I of 1879. 

Tenants, Government. Punjab. 

See Pun. act III of 1893. 

Tenants’ Improvements. Halabar Compensa¬ 
tion for, 

See Mad- act I op 1887. 

See MAD. ACT I OP 1900. 

Tenanti-ln-oommon. 

See TBNANCY-IN-COMUON. 

Tender. 

See Transfer op Property act. 1882, 
1. 68. 

{'i)—Plea of tender—Payment info Ooitrf,— 
A plea of tender before action most be aooom- 
paoied by a payment into Court after action. 
HAJI ABDUL BAHMAN /. HAJI NOOB MAHO- 
MBD, 16 B. Kl. (Dus., 4 L.B.H. 108: Avpr., 
11 0.L.J. 926-14 O.W.N. 617, 5 ZDd.0as. 166; 
A., 6 0.L.J. 970= 84 0. 306. 4 M.L.T. 886; 
i>., S O.L.J. 76. Mote.] 


Tender— conlintted. ' 

[2)—Tender amounting to payment — Costs .— 
Though a mere unaccepted tender, not followed 
by payment into Court, would not entitle the 
defendant to costs, yet where the tender was 
made in such a way as to amount to payment, 
the defendant was entitled to costs. A person 
employed to receive money is not bound to 
receive a cheque, but if be so anoepts it, it 
amounts to payment. BOLYE CHUND SINUH 
V. MOUL.4RD, 4 C. 572. [fl., 5 C.L.J. 270= 

34 C. 305.) 

(Z)—Tender o/ pari only of debt—Costs.— 
Where the defendant tendered, before suit, only 
a part of the amount claimed by the plaintiff, 
in satisfaction of the entire debt, it would not 
be a legal tender, so that the amount of the 
entire claim, and not the difference between 
the sums claimed and tendered, would decide 
the fourm in which the plaintiff could sue and 
the costs to which, in consequence, be would be 
entitled. Chdnder Caunt Mooker.jee v. 
JoDoo Nath Khan, 3 o. 468=1 C.L.R. 470. 
[/!.. 10 C.L.J. 91.) 


{4i)—Te)uler of money lo creditor when valid. 
—The law requires (or a valid tender that the 
money due should be produced to tbe creditor. 
A mere notioo to tbe creditor of the payment of 
the principal to a third party is not sufficient 
for this purpose. MULCHAND v. BABAJl, 1 
Bora. L.R. 841. 


(5 )—Of debt by debtor—Pefuial by croditor — 
Subsequent suit for recovery of debt—Debtor 
failing to pay amount in Court—Effect oninier- 
cs/.—A person cannot bo mulcted in interest 
after be has offered tbe amount due on a cer¬ 
tain debt, if the amount has been wrongfully 
refused by the creditor. But when tbe creditor 
brings bis suit, it is the duty of the debtor on 
receiving intimation of the suit, to at onoe pay 
tbe money into Court. Thus, where the debtor 
made a tender of (be debt to the creditor 
which was wrongfully refused by him, and the 
creditor subsequently instituted a suit against 
the debtor, who, however, failed to pay, the 
amount at once into Court, it was bold that 
the debtor should not bo liable for interest' 
from the date of his tender until the date of 
the suit, but that interest from the date of the 
suit up to tbe date of realisation was to be 
awarded to tbe creditor. This interest ooed 
not be at tbe oontraot rate. Mauno SHAN v. 
NVO. WIN, 4 L.B.R. 108. (l6 B. 141, Dies.) 


(6)—Contract Act (IX of 1872), a. Z3—Tender. 
—Under a mortgage-deed taken to secure the 
re payment within tbreo years of a sum of 
Rs. 16,000 advanced by tbe plaintiff, with in¬ 
terest at 15 per cent, from the 3nd July 1874 ; 
(be date of tbe mortgage, it was stipulated that 
interest should be paid every six months, bat 
that if a year’s interest should be unpaid, (hen 
Nie whole amount due for principal and interest 
shoold become payable at onoe; and a(ao that 
the mortgagor might, after payment of interest, 
pay towards satisfaction of ue principal anr 
sum not less than Bs, 1,(XX). Thd fint yeat^ 
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Teuder —con tinued . 

interest was allowed get into arrear, but in 
September 1875, tbe defendant went to the 
plaintiff with Rs. 19,000, a greater sum than 
was due for principal and interest and told him 
to repay himself from that sum. The offer was 
lofused and the plaintiff thereupon brought a 
suit on the Oth July 1877 for Ra. 16.000 with 
intersst from tbe date of the mortgage to the 
date of the suit:aud subsequent interest. Held 
that the teuder made bjtbe defendant, although 
not valid according to English Law was valid 
under s. 33 of the Indian Contract Act. Per 
Wil-HoU, J. —38 of the Indian Contract Act 
substantially requires that there should be a 
genuine and unconditional offer, in case of 
payment, to pay unconditionally at a proper 
plaoe, made by a person in a position to pay. 
Kanye Lall Khan v. Khetter Money 
DOSSEE, 5 C.L.R. 105. 

(7)— Tender of payment by ryot. —A ryot’s 
tender of payment to be valid, must be made 
at tbe proper place and to a person authorized 
to receive the same. ISHAN CHANDRA ROY 

7 . Khaja AsSANULTiA, 8 B.L.R. 537, Note 

^ % 

s 

(^) —Tender of arrears of rent due — Tender, 
when legal and valid, effect of—Cheque, tender 
hy,i/ proper — Waiver—Current coin — Interest, 
if chargeable after lender and before deposit in 
Court—Uenyal Tenancy Act (VIII of 1885), 
SS.5G and 61— Deposit, effect o/—Indian Coinage 
Act IXXIII o/ 1870)—/ndian Paper Currency 
Act- (XX of 1882)—/ndian Coinage and Paper 
Currency 'Act (XXII of 1899).—A tender to 
be valid, must be made in tbe current coin of 
the coaim. Under the Indian Coinage Act 
-(XXIII of 1870), tbe Indian Paper Currency 
Act (XX of 1882) and the Indian Coinage 
and Paper Currency Act (XXII of 1899) legal 
teuder luoludes coins and currency notes, and a 
tender by a cheque is not a legal tender. When 
a tender is actually made, but in a currency 
different from that required by tbe law, for 
instance by a cheque on a banker, the objection 
to tbe form of the tender may be expressly or 
impliedly waived by the oreditor, and he will 
be deemed to have waived the objection, if he 
rejects the tender on tbe ground of the insuffi¬ 
ciency in amount, or on some other ground, 
without making any objection to the legality 
of tbe tender in point of quality. (4 C. 672, R.) 
A tender is not vitiated, because a receipt is 
asked. Jagat Tarini Dasi v. Nabaqopal 
OhakI, SC.L.J. 270 = 84 C. 305. [R., 7M.L.T. 
253-6 lod. Gas. 3l3.] 

(9) — Money 2 >ayable by decree—Tender during 
Court hours valid though not received. —Where 
’» tender of a sum required by a decree to be 
. paid is made during the hours the Court is open, 

^0 money must be received, or if not received 
tho tender is yet a valid tender, for it is the 
Court which has not received the money ten¬ 
dered. PAiKAN Patel v. Doma Powar. S C, 
P.L.R. 100, 

(10) — Of mortgage amount with a protest .— 
Payment of the mortgage money into Court by 


Tender—continued. 

the occupant of the mortgaged property accom¬ 
panied with a protest and a threat of legal pro¬ 
ceedings to recover tbe amount paid into Courtr 
is not a good tender or such a tender as is con¬ 
templated by tbe Ben. Reg. XVII of 1806, ss. 7 
and 8. 8. 7 of Ben. Reg. XVII of 1806 provides 
for the equitable right of redemption “ to the 
mortgagor and the owner of such property, or 
his legal representative.” (2ua>re—Whether a 
tender of tbe mortgage money and interest by a 
stranger, though in possession of the mortgaged 
property, is a good tender ? PbannatH ROY 
CHOWDRY V. ROOKBA BEGUM, 7 H.I.A. 323 
= 4 W. R. P.C. 37 = 1 Sather. 367 = 1 Sar. 692. 

(ll)—7'ender — Mortgoye-money dxie on a 
2 >rior mortgage deposited by the mortgagor with 
puisne mortgagee. — When mortgage-money 
due on a prior mortgage was deposited by tbe 
mortgagor with a puisne mortgagee who sent a 
notice to tbe prior mortgagee to receive payment 
of tbe amount deposited with him,but no money 
was actually tenderod for payment, nor was it 
deposited in Court when the prior mortgagee 
filed bis suit. Held, that tbe tender was not 
sufficient, and tbe interest on tbe prior mortgage 
did not cease to tun from the date of the notice. 
BURA ram V. NUR BUKHSH, 119 P.L.R. 1902. 

Of rent—Refusal—Running of interest—Ten¬ 
der how kept good—Sfc Ben, Act VIII op 
1885, ss. 54, 61 and 67, 11 C.W.N. 983, F B. 
= 6 C.L.J. 273 = 35 C. 34. 

Of amount of decree—Stay of execution—Sec 
Civ. Pro. Code, 1908, 0. XXI, r. 56, 2 Hay 
302. 

Contraob of sale, terms of—How far fulfilled 
—When defective—Estoppel—See CONTRACT 
—Miscellaneous. 4 c.w.N. 813. 

Contract for sale of Government paper— 
Necessity for—See CONTRACT —MISCELLA¬ 
NEOUS, 9 C. 791. 

See Contract-Miscellaneous, 26 0. 
142=3 C.W.N. 116. 

Condition of proper—See CONTRACT ACT, 
1872. ss. 2 (c). 37. 38 and 67, 4 M.L.T. 335. 

Effect of—See HINDU LAW—PARTITION, 
5 Ind. Cas. 343=7 M.L.T. 253 = 20 M.L.J. 
709. 

Effect of—Refusal to accept—Effect upon 
creditor’s costs— See LANDLORD AND TENANT 
—TENANT’S LIABILITY FOR RENT, 6M.L.T. 
255 = 3 Ind. Cas. 346 = 10 C.L.J. 538. 

See Mortgage—General, 6A. 399=a. 
W.N. 1884. 138. 

Insulfioieot—of mortgagemoney— See MORT¬ 
GAGE—REDEMPTION, 16 C. 307. P.O. 

See Mortgage— REDEMPTION, 3 N.W.P- 
80- 

Of amount due on mortgage, absence of-^ 
Transfer of Property Act, s. 60—See MOBT' 
GAGE—Redemption, 5 O.C. 197. 
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Tendep—cottcUidflil. 

Offer by debtor to piy debt made throagb 
letter, whether amounts to a valid— See MORT¬ 
GAGE—Tacking, 22 B. 440. 

Pre-emption decree—Tender in Court— 
Befueal —Effect—See PRE-EMPTION —POR- 
GHASB Money. 79 P.R. 1881. 

Calling of, if necessary in the case of grant 
of lease oontaining a covenant— See SPECIFIC 
BELIEF ACT, 1877, s. 45, 13 C W.N. 129=*36 
O. 271 = 1 lad. Gas. 966. 

■ See Succession Certificate actof i860, 
1B.L.R.9.N. 7 (c) = 10W.R. 105. 

Of mortgage money in Court—Interest upon 
mortgage money subsequent to ite deposits in 
Court—Oonetruction of documents—Mortgage 
—See TRANSFER OP PROPERTY ACT, 1882, 
sa. 60. 83. 64 and 91, 4 O.C. 367. 

Tender of mortgage money— See TRANSFER 
OP Property act. s. 82, lo Bom.L.R. 203 = 
32 B. 521. 

Meaning of—Subsequent inability to pay— 
whether interest will ran—See TRANSFER OP 
Property act, 1882, s. 84. 6 M.L.T. 262 = 3 
Ind. Gas. 729 = 19 M.L.J. 648 = 33 M. 100. 

See Transfer of Property act, 1882, 
a. 135, 2 C.W.N. 147. 

Tenure. 

See LANDLORD AND TENANT. 

See Land Tenure. 

(1)—Tenure— Ideasurmieni — Pussesnwi oj 
iaiul up to bowulary line. —The bolder of a 
teoure was entitled to get posseaeion of all land 
up to hie boundary line wherever that tan, 
without reference to the quantity which the 
land on measurement might prove to be, even 
though it exceeds the quantity which was 
alleged by him to be comprised therein. Esan 
Chundbb GaosBv. pbotob Chunder Roy, 
SO w.R. m 

• {i)—Tran»/erabU nature of tenure, Iww de¬ 
cided.—It ie a question of great difficulty to 
know what tenures ate transferable- In every 
diatriotof Bengal there is a different ouetom. and 
this question can only be decided by reference 
to local ouetom. Wbat is tbe custom in Lower 
Bengal is not so in tbe Eastern or Northern 
9 art 8 and vice versa. In some parts the hhood- 
Jthaat tenanle are allowed to eeU without refer¬ 
ence to their landlords: in ocher parts tbe 
practice has not been allowed and the only 
method by which tbe question in each case 
oan bedeolded is by referenoe to local onstom, 
And not by the evidence of a few antagonistic 
witnessM. JOY KlSSBN MOOKBBJBB v. RAJ- 
KI8 BBN MOOKBRJBB, 1 W.R. 183. 

(8) —Traeuferable tenures, if necessarily mo> 
ikamea.—It is not naoeesary that a tenure 
Aboutd be mokuraree in order to betraneferable. 
SUBOHOBUM UOQSRUBB V. RANIB LALUM 
MONBBDOBBBBi 1 V.R. 8. 


Tenure-confinued. 

U)—Suit for enhancement—Document of tillt 
produced in support of def^fidntlt'Spick of inofr- 
uracee title—Objection as to absence of expfei' 
sion denoting hereditary cJtaracler of tenure— 
Evidence of transfers and treatment of estate qs. 
hereditAty descending from father to son— Docu-^ 
ments produced in Courts in India, dangers at' 
tendant on dependent taloojidar, importance of 
title deeds of —In tbU case,app6llant took objoc-^ 
tion to the documentary evidence produced by, 
the defendant to tbe effect tbat'ibose documents, 
if genuine, contained no''words of inheritance,” 
i.e., no expressions importing the’hdreditaSr^ 
character of the alleged tenures. ' Their Lord¬ 
ships of the Judicial Committee were of opinion 
that such objection not having been taken in 
tbe Courts below, it was not open to the appel¬ 
lant to do so now. He was not suing for tbe 
recovery of the land or to disturb tbe posses¬ 
sion of tbe defendant but only for enbancemciit 
of rent. Tbe pleadings admitted tbe existence 
of tbe tenures and the lawful occupation of the 
defendant. Tbe only question between the 
parties was whether the talooks were tashkis or 
nwknrartse, i.e., whether they were held at 
variable or at a 6xed and invariable rent. 
Moreover, if tbe objection were open to tbe ap- 
pellanC, it would hardly prevail agaiost tbd 
evideoce which tbe record afforded that, for 
upwards of a contary, these talooks had been 
treated as hereditary, and. 'as such, bad both 
descended from father to son, and been tbe 
subject of purchase. [P.. U W.R.P.C. 10, 

8 C.L.J. 513: Expl , 14 W.R. 107; 72., 

9 W.R. P.C. 3. 1 N.W.P. 165, 21 W.R. 
439, 7 O.W. N. 734. 9 C.W.N. 663, 1 C. 
L.J. 572, 15 C.W.N. 994.] It was set forth 
ae a suspicious cireumstance that, though the 
fiirud was produced in this case in 1806, the 
bundobusts or settlements of 1174, to which it 
referred, were then not produced. But, the 
Judicial Committee observed that their produc¬ 
tion was not then necessary for the purpose of 
tbe suit. Further, documents are not produced 
in tbe Court of India without some risk, and of 
all men tbe dependent talookdar has the great¬ 
est reason to be careful of his title deeds, einch, 
whatever may have been tbe recognition of his 
title by bis existing zemindar, be may at some 
future time have to establish that title by the 
strictest proof against'one coming in by pur¬ 
chase at a sale for arrears of revenue. BABOO- 
OOPALLALLTAGOBBv.TKiLDCK OHUNDEB 

Rai, 2 W.R.P.C. 1 = 10H.I.A. 183=1 Sutbep. 
558=2 Bar. 98. ^ 

(5) —Z>ur-i>ufnee teniu’e—Poaessuni and ppy u 
rnent of rent for 12 ^ears.—Themere fact that 
pereoD baa been in poseessioB qi lands .for, 12 
yeata paying rent ia not eufficient to establish 
a dur-putnee tenure. RaM RULPO BBUn'A- 
CHABJBB V. Tara chand Banerjbe, 11 W. 
R. 858. 

(6) — Surburaharte tenures in CuUae^ — 
Aleenaiion.—h. anibaraJiaree tennre of tha pro* 
vinoe of Cottaok, whtoli profinoe has not been 
pennanestiy aettled, ia not allenabla wikhottt 
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Tenure—coMcfttdcrf 

tbe coDsent o! tbe Zomiadar. DOOBJODHDN 
DOSS V. ChOOTA Dayb, 1 W.R. 322. [H., 

11 C. 699.] 

(7)— UiJ)erenl suits fot cn rears of rent — In- 
'Mvisihle tenure—Sptitimg up of. —An iodivi- 
slblr tenure cannot be split up into parts with 
a view to tbe institution bf difierent suits 
against Iho tenants for arrears of rent. 

MESSRS. R. Watson & Co. v. kristo 
MOHAN RUKHIT. 19 W.R. 239. 

'Revenue safe —Purchase by Government 
•~~RigUt of Gorvertwicnl to cancel temire — Reg, 
XI of 1822.—The decision of tbe Privy Counoil 
repotted in 13 W.R. 24, P C., which declared 
tbe under-tenant entitled to retain possession 
of bis land during the subsistence of his tenure 
in cases where tbe Government after their pur¬ 
chase of tbe tenure at tbe Revenue sale had 
not taken some step to avoid or cancel tbe 
under-tonure, has no application to a case in 
which the proceeding of Government shows 
that it bad exercised tbe power of cancellation. 
3cld also that tbe decision applies to tenures 
which had been purchased between 1617 and 
1622, and not to tenures created after Reg. XI 
of 1822 bad informed persons that their rights 
Wi re liable to be cancelled by the purchaser at 
A sale by auction for arrears of revenue. 

Ka//EE Mookbhbb aftabooddeen Maho¬ 
med V. 8ANIOOLAH, 23 W.R. 245- [Cons., 25 
W.R. 636; R.. 2 O.L.R. 13.J 

Under-tenure, whether ipso facto avoided by 
sale of the estate for arrears of revenue—See 
Ben. act XI OF 1869. SB. 27, 28, 29, 37, 6 C. 
L.J. 472. 

Presumption as to—See Ben. ACT VIII OP 
1885, s. 6, cl. 5. 6 Ind. Oas. 362. 

Transfer of tenure and registration—See 
Ben. act VniOPl885. s. 12, 19 C. 17. 

See Ben. Act VIII of 1886, as. 15, 16, 195 
(e), 19 C. 604. 

Ohange of—Efiect on law of sucoession— 
See Bom. act VOF 1862, 12 Bom. L.R. 573 = 
T Ind. Cas. 659. 

Irredeemable or perpetual tenure-See MOBT- 
GAOE—REDEMPTION. 16M.L.J. 358=1 M.L. 
T. 290 = 29 M. 601. 

See Prb-bmption—Right to Pre-empt, 
34 P.R. 1863. 

Tenure-holder. 

Holding mela liability to pay road-cess, 
income tax—See Ben. AOT IX of 1880, s. 106, 
28 0. 637 = 6 O.W.N. 128. 

See Ben. AOT VIII of 1886, 27 G. 205 = 4 
O.W.N. 76. 

Tenure of Groves. 

Inoideuts of—Landlord and Grove-holder— 
Landlord, tights of—to resume grove by portions 
— See LANDLORD AND TENANT—MISCELLA¬ 
NEOUS, 9 0.0. 109. 


Tenures, Bhagdarl and Marwadarl. 

See Bom. ACT V OF 1062. 

Tenures. Chota Nagpur. 

See BEN. ACT II OF 1869. 

Territorial Jurisdiction. 

(1) Part of territorial jurisdiction of Court, 
removal of, by notification-^ Suits filed but not 
heard before noti^atUm — Jurisdiction. —A 

plaint filed against a resident of a village, 
within the local jurisdiotion of a Small Canse 
Court at the time when the plaint was filed, 
but without it at the time when the suit was 
ready for hearing, could not be heard by that 
Court. Mela Ram v. Pibanditta, 36 P.R. 
1876. [Overruled, 95 P.R. 1876.] 

Sec CESSION OF British Territory, 1B. 
367, P. C. = 3 I.A. 102 = 1 A. C. 322. 

Territorial Law of British India. 

See Escheat, l B.L R. 0.0. 87. 

Testamentary Onardlan. 

Removal of—When his interests are adverse 
to minor— See Guardian and Wards act, 
1890, 8 . 7, 16 M.L.J. 357. 

Testamentary Suits. 

Appointment of Receiver by High Court— 
See Receiver, 17 B. 388. 

Testator. 

See Hindu Law-Will. 

See Hindu Wills act. 

See Mahomedan Law—will. 

See Probate. 

See Probate and ain^istration act, 
1881. 

See Succession act, 1865. 

See Will. 

See Probate—Revocation op Grant, 
10 C. 19, P.C. = 10 I.A. 80=13 C.L.B. 314. 

See Succession act, 1865, s. so, 27 c. 169, 

Liability of lands purchased from Bindn 
devisee for testator’s debts, same as in English 
Law — See VENDOR AND PURCHASER — 
Notice, 4 C. 897=4 O.L.R. 193. 

Mental capacity of—in dispute—Exeoutioo 
of Will, proof of—Presumption—Buies for 
deciding such cases—See WniL— ExscuTlORt 
21 C. 279. 

Test Case. 

(D—Order directing stay of procee^ngs o/pA 
tiial of test case—'Right of persons obtaining 
adverse decision. — Persons obtaining an order 
directing the trial of one out of 44 oases as a teefc 
case and stay of proceedings in tbe rest, are not, 
after getting an adverse deoision in the test 
case, precluded from requiring the oonsideratioo. 
by the Court of the other oases. KASHIN 
PRASAD SINGH V. SECBETART OF STATE 

FOB India in Council, 29 C. 140. 
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Teitimony, PrlBoneri. 

See ACT XV OP 1969. 

Thakaad'SiiPvey Map. 

See Evidence—Miscellaneods Docu- 

KfENTS. 

Tbakboat Hap. 

See Evidence—MAPS. 

See Evidence -Miscellaneous Docu¬ 
ments. 

in—Evidentiary valtie of-~Statevient re- 
corded in presence of parties—Effect.—The pre¬ 
sence aC toe preparation of, ana the signing by 
tbe parties or their agent of, a thah&iist map 
may fairly be taken to be an admission by the 
patties of the ooundary lines between adjoin¬ 
ing villages. In this case the dispute was whe¬ 
ther certain land belonged to tbe estate of the 
plamtifi or to that of tbe defendant. Plaintiff 
produced tliakbiist and survey maps for 1853 to 
1653, the former containing a statement in 
support of bis case. Tbe defendant produced a 
survey map of the years 1855 to 1656, in sup¬ 
port of his case, but failed to produce any ihalc- 
biist map of tbe same year. It was found that 
the predecessor of tbe defendant bao full notice 
of the thak proceedings, that he objected to 
the boundary line as laid down in tbe plaintiff's 
map between their estates, and that tbe objec¬ 
tion was disallowed. Held, that the evidenti¬ 
ary value of the thikbust map and tbe survey 
maps produced on behalf of tbe plaintiff was 
greater than that of the survey map produced 
on behalf of tbe defendant. DUNNE v. Dhar- 
ANI KANTBA LaBIBI, 8S C. 621. (2 W.R. 
810, 21 W.R. 116, 9 O.L.R. 305, 8 C. 976, 

7 G.W.N. 849, 16 0. 186, 16 C. 30, 16 0- 291, 
SO l.A. 44, R.) 

(2)—Thakbost ma-ps—Jangle lands, possession 
of, presumption as to—Ex parte entry in tnak- 
busii records without enquiry, value o/.—Certain 
plots of lands were entered in tbe thakbusl 
maps as belonging to a certain Pergunoab in 
which the plaintiffs claimed them to be, and 
no question of tbe demarcation of boundary of 
theee lands was raised in any of tbe many die- 
potes which arose between tbe parties during 
the survey proceedings. It was further fouod 
that the title to those lands was with tbe plaint¬ 
iffs ; Held—that, having regard to the nature 
of the property which was jangle land, posses¬ 
sion most be presumed to have been ail along 
with the plaintiffs. A mousah appertaining to 
Pergunnab Pukhuria had not been separately 
measured or tlsaked in tbe ooncse of tbe survey 
proceedings. On a statement being oalled for 
from tbe person in possession of tbe mooaab 
for its non-appearance on tbe thak map, bis 
agent appeared and stated that the moaaah was 
wholly covered with jungle, that, it being 
sitnaM by the side of Garbgojali which was 
defendant’s property, bad been measored along 
with it, and that 10 gundas share ef Garhgojali 
ihonld be uken for that monzah. Prooeeding 
bn theee allegations the Deputy Oolleetor made I 
an entry to that sfieot. A petition made by I 


Tbakbait Hap—concfudsd. 

tbe defendant’s Muklitear denying the allega¬ 
tions of tbe plaintiff’s agent was rejeotad as 
the matter had been disposed of. With the 
help of this disputed eutry the Subordinate 
' Judge proceeded to mark off a certain area as 
. belonging to the plaintiff as part of the said 
mouzah. The High Court set aside that deci¬ 
sion : Hefd—that, as the decision of the 
Subordinate Judge was based on the entry 
ex parte s,n6 without enquiry and ou an 
allegation of the zemindar’s agent which was 
immediately contradicted, the decision of the 
High Court was correct. Mab&RAJA JAUA- 
DiNDRA Natb Roy Babadur v. Rani He- 
UANTA EU.MARI DBBI, IS C.W.N. 687. F.C. 

Value of thak and survey maps as evidence 
generally and also when question is as to land 
being included in permanent settlement—See 
ACT IX OP 1847, 8S. 3. 5. 6, 30 C. 291, P. C. 
= 30 l.A. 44 = 7 C.W.N. 193 = 5 Bom. 
L.R. 1. 

Value of, as evidence of possession and title 
—Specified land included in estate at thak 
survey—Presumption that it was included with¬ 
in estate at permanent settlement—See BEN. 
ACT XI OF 1859, 83 . 22 . 37 . 7 Ind. Cas. 849- 

See Declaratory decree, Suit fob- 
general, 13 B.L.R. App. 12 = 21 W. R. 
134. 

Entry in thakbust map, if relevant evidence 
—See EVIDENCE ACT, 1872, s. 36, 7 C.W.N. 
849. 

See Principal and agent—autbority 
OP AGENTS, 3 B.L.R. A.G. 377. 

Value of—in proving that a particular land 
formed part of a permanently-settled estate— 
See SALE—SALE FOR ARREARS OF REVE¬ 
NUE AND Cess—General, 9 C.W.N. 383. 

Thakoor. 

Gift to idol not in existence at testator's 
death—Gift for daily worship of the—See 
Hindu Law—Gift. 29 C. 260 = 6 C.W.N 
267. 

Thakur’i Relief Act, Broach. 

See BOM. ACT XV OF 1971. 

Thatch. 

^ Small Cause Court—Suit to recover thatch— 

I Moveable property —Question of title— See 
SMALL CAUSE COURT, MOPUSSIL, JURIS¬ 
DICTION OF-GENBBAL, 7 B.L.R. App. 41- 
16 W.R. 499. 

Theft. 

(\)—Theft of negotiable instrument—Title of 
subsequent holder compared with that of the la^ 
holder.—When an instrument, soob ae a Gov¬ 
ernment pro-note, has been stolen, tbe person 
from whom it was stolen has a good title to it, 
not only as against the thief, but as against 

any person who sabsequeDUy bMomes the hold¬ 
er, unless such person can prove that the in¬ 
strument had become negotiable at the time it 
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Theft—concluded, 

was stoleo, and that he obtained it bona fide 
for value without notice oi the theft. THE 
Bank OP Bengal v. Mendbs, S C. 659- 
S C L.R. 586. 

Clause in patta requiring tenant to be res* 
pou^iole for theft of crops by him—Efiect— See 
Mad. act VIII OP 1865, ss. 76. 83. 27 M. 
543. 

Currency note cashed at Government treasury 
by cue who stole it—Conviction of thief—Note, 
to whom belongs —See CdrrencY NOTE, 7 
M.H.C. 233. 

Claim to stolen notes—Verdict of Criminal 
Court—Evidence of ownership—See EVIDENCE 
—MISCELL4NEOUS DOCUMENTS, 3 B.L.R. 
App. 2. 

Or misappropriation by father—Decree for 
damages—Execution-sale — Right of sons— 
Bona fide purchaser’s equity—See HINDU LAW 
—Joint Family, 24 C. 672. 

Dishonest removal of crops by ryots bolding 
on varam tenure—No ofience of theft— See ^ 
Landlord and Tenant —Miscellaneous. 

13 M.L.J. 123, P.B. =26 M. 481. 

And forgery by servants, duty to guard 
against—Duty on mercantile men, not extra¬ 
ordinary—See Master AND Servant, 6 C. 
W.N. 429. 

See Negotiable instruments—jIundis, 

18 B. 570. 

Thekadar. 

(1) — Thekadar, meaning of. —The term 
“Thekadar” is properly applied to hereditary 
cultivators only when they have also a theka or 
lease of a share, in or the whole of, the profits 
of an estate, and it by no means refers to their 
cultivatory rights. The term is never used as 
convertible with rnourousee.assamee or khastkar. 
Baij Nath v. Munglee, 2 N.W.P. 4ii. 

(2) — Thekadar, who is—Creaiion of interest 
— Formalities^Acceptance of theka^Bffect. —A 
thekadar is ordinarily a person who bolds a 
theka or lease of the whole of a zemindar’s 
interest in a village. It is not essential that 
the theka should be in writing. There is noth¬ 
ing in the law which readers a writing neces* 
sary to the creation of such an interest. It is 
not to be inferred from the mere oircumstanoe 
that certain persons accepted a theka, that they 
forewent their then existing rights. LEELA 
DHUR V. BHDGWANT, 3 N.W.P. 39. 

(3) ^Holding from inferior proprietor—Lia¬ 
bility to superior proprietor. —A thekadar hold¬ 
ing from an inferior proprietor is not as sneh 
responsible to the superior proprietor, and the 
latter has no coooern with any arrangements 
which the inferior proprietors may come to 
amongst themselves for the collection of rents. 
DHIWAROO PATIL V. DAJIBA BHAOO, 14 0. 
P.L.R. 81. 

Meaning of —See U. P. ACT II OF 1901. ss. 

4. 19, 21. 23. 24. 25, 6 A.L.J. 649 = 2 Xnd. Cas. 
552. 


Thekadar— concltided. ' 

Suit for theka jama for period during pendency 
of ejectment proceedings—Accrual of cause of 
action—See C.P. ACT XVI OP 1889. s. 65-A, 
16C.P.L.R, 33. 

4 

Suspension or remission of tent—Intention 
of parties determining liability to pay rent— 
See C. P. ACT XI OF 1898, s. 18, sub-s. (6), 
14 C.P.L.R. 138. 

Enhancement of rent in case of protected 
thekadar—See Rent, 12 C.P.L.R. 39. 

Thika Lease. 

Trespasser granting thika lease—See LAND¬ 
LORD AND TENANT—Relationship op 
Landlord AND Tenant, i c.W.N, 142. 

Third Party Directions. 

(1) — Third party directions—Oe)t€ral prin¬ 
ciples — Practice — Procedure. —The general 
principles on which a Court will issue third 
party directions are: (1) that there must be a 
clear ca'^e of contribution or indemnity from 
the third party ; (2) that all the disputes arising 
out of a transaotioD, as betweeu the plaintiff 
and the defendant, and between the defendant 
and a third party can be tried and settled in 
one action ; and (3) that, in cases of contract 
and sub contract, it must appear that the 
contract between the plaintiff and the defend¬ 
ant has been imported into the contract 
between tbe defendant and the third party. 

w. AND A. Graham & Co. v. ohunilal 
HariLAL & Co., 11 Bom. L.R. 1056=34 B. 
423=4 Ind. Cas. 131. 

(2) —Third party proccediivgs, object of—When 
leave should be granted—Refusal to give direc¬ 
tions on summons anwiints to a dismissal of the 
third party—High Court Rules, Ch. VIII.-“ 
The object of third party proceedings is to 
enable tbe Court to try once for all an issue of 
fact in which all parties are alike interested. 
Tbe Court has to see, first, that nothing is done 
which would put a plaintiff to additional ex- 
peose or difficulty, and secondly, that he is 
not embarrassed by tbe introduction of third 
parties in bis suit. An action comes to an 
end as regards the third party when the Court 
refuses to give direotions on snmmons. Such 
refusal amounts to a dismissal of the third 
party from the action. In giving leave to serve 
notice of claim for contribution or indemnity 
on a third party, the Court will not consider 
whether tbe claim is a valid one bat only 
whether tbe claim is botta fide, and whether, 
if established, it will result in contribution or 
indemnity. SHIVL4L v. SHRIEISSON AND 

Mitchell and Co., 9 Bom. L.R. 374=31 
B. 465. 

(3) Application for—Hotice—Rule 131 of 
High Court Rules ,— An application forca third 
party notice, under Rule 131 of tbe High Court 
Rules, must be made before the written state¬ 
ment is filed, unless speoisl leave has been 
obtained from the Court. NIPPON M&NKWA 
Eabyshies KaISHNA V. Gdbuushrai, 10 
Bob. L.R. 1024. 
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*3!hirty Tears Old Dooumeats, 

See EVIDBMCS &CT, 1872, b. 90. 

See EVIDENCE—SECONDARY EVIDENCE, 
6 0. 886=6 C.L.R. 199. 

'Thoroughfare. 

See Judicial Officers, Liability of, 5 
M.H.O. 345. 

Obstcuotioo to thoroughfaree—See JURIS¬ 
DICTION OP Civil Court, 3 B.L.R.A.C. 295 
= 12 W.K. 160 = 3 8 .L.R. App. 120. 

Threshing Floor. 

See User, 16 A. 18 X = A.W.N. 1894, 15. 
Tbugy’s Register. 

(1 )—Revenue Register No. IX'—Eniries in 
—Presumptive proof—Proof of a document^ 
Stages in tlie. —Revenue Register No. IX is 
generally a reuocd ol what the parties tell a 
tbugyi. The entry of an outright sale or a 
mortgage in Register IX is strong prima facie 
evidence in favour ol the party proving such 
entry, but this presumption may be rebutted 
by oral evidence or by the conduct of the parties 
themselves. A document should not be placed 
on tfae record till fully proved or admitted. It 
may be well to point out that there are two 
stages in the proof of a document. The Orsc 
stage is to establish the fact that a document of 
a partioular nature exists and is in the custody 
of a particular person, and the second stage is 
to identify the document produced in Court as 
being the identical document referred to. If 
document are admitted by the parties or their 
pleaders against whom they are produced, both 
stages are complete and the endorsement should 
be " admitted by plaintifi or defendant." If 
the existence or exeoutiou is denied, the docu¬ 
ment bs proved by tbe testimony of one or more 
witnesses and endorsed " Proved by witness 
Maung...” If not proved or admitted the docu¬ 
ments should be marked " Rejected" and 
returned to the parlies producing them. Rtaw 
ZAN V. MAUNG THA Dun. L.B. R. 1893—1900, 
616. 

(2) —Entry of mutation of names and transfer 
■of occupancy right — Oral Contract. —When 
mutations and transfers take place under a law 
which allows alienation of occupancy right, then 
as between private parsons the mere record in a 
revenue register of a transfer does not of itself 
saffioiently show without further evidence what 
were the terms of the transaction in which snob 
mntation and transfer in the revenue register 
have taken place, and even repreientatioos 
made as to this by tbe parties to tbe mniation 
may have been falsely made to serve their own 
porpoeee. When the terms of tbe oontraoc 
under which tbe mutation took plaoe have not 
bean reduced to writing in an instrument of 
title duly executed, and the terms of the oral 
■oonlraot under which that mutation took place 
ate in dispute, any direct evidence as to the 
making ol the oral evidenoe may be anpple- 
mantcd or rebutted by evidenoe ae to poseesstou 
enjoyment and other sarroonding facts of 

n *)ative value. HitA TWE v. BlAUNQ MB, 

.R. 1691—1900.178. 

0. IX-90 


Tidal River. 

See Fishery. 8M. i67. 

Tiffin Hoose. 

Tiffin house, license for— See ACT XLVIII 
OF 1860, s. 11. 4 Bom. L.R. 1 = 26 B. 39G. 

Tiled Huts. 

If immoveable property— Sec PRESIDENCY 
SMALL C.AU 8 ES COURTS ACT, 1895. s. 38. 31 
C. 340 = 8 O.W N. 246. 

Timber. 

{!)—Standing liinUi-hninovcalle properly — 
For tbe purposes of tbe Mofussil Small Cause 
Courts Aci, standing timber must be classed as 
immoveable property. UMED RAM v. DAULA'L' 
Ram.SA. 564. FB. = A.W.N. 1883, 148. [F., 
11 M 193 : R,. 10 A. 159.] 

(2) -Act VII of 1660 —Cuttimf timber—Cost tf 
cutting—Cost of removal. —Where timber bad 
i been cut and sold by a person having no author- 
! iby to do so, and was confiscated by Govern- 
! ment under Act VII ol 1865, tbe Government 
' was liable for the expense of conveying the 
I timber from the place where it was lying. 
There is no equity to make the Government 
pay the expense of cutting the timber. THE 
Deputy commissioner of Nowgong v. 
NOTHIR.AM BHUAYA. 21 W.R. 439. 

Drill and •stranded— See ACT VII OP 1878, 
s. 45. cb. IX. 24 C. 504, P.C.-24 I.A. 33 = 1 
I C.W.N. 249. 

Of particular description, grant of right to 
fell—Interest in soil itself not granted—Grant 
of valuable forest rights—No sale of—Standing 
—Moveable property —Ret Ben ACT VIII OF 
1885. sfl. 144, 184 and 193, scb. III. art. 2, 7 C. 
! L.J. 152. 

I License to Government to fell—Notification 
by Government constituting the land reserved 
—Forest—Refusal by Settlement Officer to oflet 
I commutation for Jenmi tights—Right of Jenmi 
I to claim compensation— Ste MAD. ACT V OP 
I 1882. 88 . 4. 10. 23, 7 M.L.J. 13. 

' Liability of Government to pay tax for im¬ 
porting timber— See Mad. ACT I OP 1884, 
SB. 170.174,338. 34l. 12 M.L.J. 208 = 25 M. 
457. 

Zemindar generally owns, on tenant’s bold* 
ing—Tenant bae no right to cut and remove 
suob timber—Zemindar not entitled to inter¬ 
fere with tenant’s enjoyment of trees on bis 
holding during subsistence of relationehip of 
landlord and tenant— See LANDLORD AND 
TENANT— PROl^TY IN TREES, BTC., ON 
LEASED PREMISES, 5 A.L.J. 99 = 3 M.L.T. 
194=A.WN. 1908,51 = 30 A. 134. 

Banad granted to inamdars by Pesbwai’s 
GoTemment—Right of grantees to soil of forest 
timber and junglewood—LAND Tbnubb 
—In BOMBAY, 11 B. 688 , Note=P.J. 1081, 
976. 

Su Lease—Obnbral, 3 O.P.L.B. 18. 
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Ti m be F—concluded. 

Timber, mango tree ia—R egistbatton 
ACT. 1908. s. 2, 1 Bom. L.R. 489 = 24 ©. 31. 

Agreement to cut—Foe a oertaiu period—-Sec 
Registration act, 1908. s. 2,17 (rf), 20 M. 
58. F.B.=6 M.L.J. 281. 

Grant of right to cut staoding timber for 
certaiQ years — Admissibility of document 
embodying said right without registration— 
See Registration act, 1903. as. 2, 17, 6 M. 
L.J. 253. 

Time. 

Power of Court to enlarge time before and 
after decree—Sec Civ Pro. Code. 1908. as. 
148. 152. O. XX, r. 3. 13 O.C. 28=5 Ind. Cas. 
443. 

Whether, is of the easence of contract, deter- 
miuatioQ of—Relief against forfeiture—Sec 
Sale—8ale in Execution op Decree- 
Setting ASIDE SALE. 6 C.L.J. 176. 

Being essence of contract—Reasonable—Sec 
Specific Performance, ii c.w.N. 946. 
P.c. = 17 M.L.J. 454 = 4 A.L.J. 740 = 6 C.L. 
J. 682 = 2 M.L.T. 448. 

Tin-shed. 

Not a “ permanent building See BEN. ACT 
XI OF 1859, 8. 37. cl. 4. 30 C. 498. 

Xipperah. 

Soe CIV. Pro. Code. 1908. s. 88. 9 C. 535 
= 12C.L.R. 465. 

Tirui. 

(1)—Tirni or grazingduea—Lambardarcnteriiig 
in his own name cattle of another —Liability to 
•jjaygrazingdues.—'Sho points for decision in 
ihis case were whether proprietors in the dis¬ 
trict of Montgomery who were the owners of 
cattle were liable to pay the grazing dues 
known as tirni foe the year 1875-1076, and 
whether the defendant, a lambardat of the 
village, was liable for the dues in respect of the 
cattle of which the owner’s names were not 
disclosed by him at the time of enumeration 
of the cattle of the village. On the 6rst point 
the Chief Court decided that, whether the tirni 
Buies of 1860 or of 1872 were in force on 
1st April, 1876, when the financial year 
1875-1876 commenced and the liability for 
that year attached to the defendants in the 
suit, the defendants were liable to pay tirni 
for that year for their village which then stood 
Upou the tirni G^zar list. On the question as to 
the liability of the defendant lambardar to pay 
dues for certain cattle, it appeared on the 
evidence that when the tirni Moharrir went 
to the village in order to enumerate the cattle, 
the lambardar caused the cattle to be entered 
in his name after declining to give the names 
of the real owners, and under the circumstances 
the Courts had properly held that it was not 
open to him to deny his responsibility for the 
dues upon the above cattle, or even that there 
was an implied contract that he would himself 
pay. JALLA V. SHANEAB Das. i42 P.R. 1979. 


Title. 

See Burden of Proof—Dbclabation of 
Title. 

See Burden of Proof—possession ani> 
Proof of title. 

See Declaratory Decree, Suit fob- 
declaration of Title. 

See Estoppel—Denial of title. 

See Possession—Evidence of posses¬ 
sion and title. 

See Provincial Small Cause Courts- 
ACT, 1887, 8. 23. 

(1) — Title. Meaning of .—By title, within the 
meaning of the Acts, is meant the nature of a 
man’s title, and not what lands he holds under 
that title. 8YAUA SUNDARI DaSSYA V. 
JOGOBUNDHO SOOTAR, 16 G 186. 

(2) —Po.ssessiwi—Prima facie evidence of title' 

—Burden of proof. —Possession is prvma facie- 
evidence ot title, and is primarily exclusive, 
and it is for him who impugns this exclusive 
title, to show that the possession originated in 
a way not to affect his own right. KRISHNA 
Charya V. LINGAWA, 20 B. 270. [B., 78 P. 

R. 1902 = 137 P.L.B. 1902.) 

(Z)—Suit for declaration of title-^Possession 
of 2 >laintiff, nature of, to entitle him to a decree- 
—Where plaintiff sues for declaration of bis 
title, and his possession extends over a period 
of more than 12 years, and the nature of that 
possession is such as could be successfully re¬ 
lied upon as a bar to a suit by a stranger to 
recover possession, a Court of Justice is compe¬ 
tent to declare his title upon such possession* 
JUGGUT CHUNDER v. BANEB MADSUB 
BANBBJEE. 23 W.R. 20S. 

(4) —Possession atui title—Acquisition of title, 
—As a general principle of law, the fact of 
obtaining possession affects the title, and baa, 
in all systems of law, European and Oriental, 
been aUvays treatedasamostimpoitactelement 
in the acquisition of title. Selem ShEEH 

V. Bairdonath GHATAE, 3 B.G.R.A.C. 312: 
= 12 W.R. 217. [P., 14 W.R. 250, 9 B.H.C. 
147;.d2^j-. 47 P.R. 1871; P.. 2 B. 299 = 12 

W. R. 456 ;D., 21 W.R. 491, 5C. 336=4 C.L.R. 
257, 7 C. 763 = 10 C.L.R, 129.] 

(5) —Party in possessioti, Ejectment of—Defect 
in adversary's title not sufficient—Plaintiff fo 
prove his title. —A olaimant, trying to oust a 
party in possession of an estate, must establish 
his own right to the estate, and not rely upon 
the failure of the title impeached. JBWALA 

Burse v. dharum singe, lO M.I.A. 8il=2. 
Sar, P.C.J. 189. 

(6) —Suit for 2>os$ession—Sub7nersion — Title. 
—Where in a suit for possession, the last person 
found to have been in occupation is the plaint¬ 
iff, whose possession has never been disturbed, 
owing to the land having ever since remained . 
submerged, the plaintiff is entitled to a decree 
for confirmation of title. MAEARANEE IN- 
DUBJBBT KOOBR V. MOHUNT JUMMA DOSSr 
14 W.R. 164. 
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(7 & 8)—Boundarif rfisjmtes— attached 
for be^tefU of real otoner ^Previous possession 
evidence of titie.—Disputes raspeotiog the bouQ* 
daries of the Zafniyidaries of Yetiiapooravi and 
Bavmad, in (he Disliiot of Afadura, having led 
to acts of violeoce by the ryots, the Govern- 
ment, in the year 1836, to preserve the public 
peace, attached the disputed lands and took 
possession for the benefit of the party to whom 
the lands should be judicially awarded. At 
and before the time of the Government taking 
such possession, the Zemindar of l'ettiji)Oorajii 
was in possession of certain lands adjacent to, 
and taken as a part of. the lands in dispute. 
The lands remained under attachment by Gov¬ 
ernment for a period of nearly twonty years; no 
steps having been lakon regarding them till the 
year 1655. when tbe Zemindai of Yettiaimuam 
brought a suit against the Collector of Madura 
and tbe Zemindar of Ramnad, to recover posses¬ 
sion of tbe land so formerly occupied by him, 
and for tbe mesne profits thereof while in pos¬ 
session of tbe Government. Altbcugh no clear 
title in this suit was proved by either Zemindar^ 
it was held by the Courts iu India, and affirm¬ 
ed on appeal by tbe Judicial Committee, that 
the fact of possession of tbe lands by the Zemin¬ 
dar of YcHiapocrram before, aod at, the time of 
tbe attachment by the Government was, in tbe 
circumstaoces, evidence of title, aod the Gov¬ 
ernment was ordered to restore the lands to 
him. TSB ZbminDAB OK RAMNAD V. THE 
ZEMINDAB OF YETTIAI'UBAU, 10 M.I.A. 47 
= 2 Sar. P.C.J, 68. 

[9)—Possession—‘Doihimrties obtainvy] potlnh 
from Government-’ntle.^yfhsTo, in a suit to 
recover possession, both parties lay claim to the 
land as having been in tbeir possession for 
some 15 years, and as having been reclaimed 
from jungle by them, and both parties claim it 
as being included in tbeir pettabs from Govern- 
meat, and neither party allege that tbeir rights 
oommeoced under tbeir respective pottabs, held 
that, as the pottah of the plaintiff conferred no 
new rights to tbe land, tbe more fact that tbe 
land was contained in that pottah was not 
sufficient ground for deciding in fiavour of plaint- 
ifi. Golah Rbza OHOWI>URY V. CHANDOO 
Mbah LubhKUB. 18 W.R. 48. 

UO)— Posussion, presumption of, from evi¬ 
dence of title—Waste land*. —In disputes a.s to 
tbe right to possession of jungle lands, it is 
only in oaeas where neither party has exercised 
any sots of owosisbip over the .lands in ques¬ 
tion that the Court may resort to evideoes of 
title, aod presume thsi tbe party proved to 
have tbe title has also poesMeion. Ram 
BHANDUv. KUSU Bhattu, 8C.L.S. 4S1. 

(Uj-^C/nim for two plots as ancestral 
jammai lands—Claim fot one plot admitted- 
proof of possessionas to second plot.—The plaint- 
ifi autd to recover poasessioo of two plots of 
lands alleging that they formed a portion of 
his MMMtral jammai land. Tbe Court of first 
instaaoe found (hat the piaiatifl was entitled 
4o plot No. 3, but held that plot No. 1 was 


Title —continued. 

not parcel ofthe ancestralyotnmai. On appeal, 
the lower appellate Court found that the plaint- 
ifi had proved that he had been in possession 
of plot No. 1, and was therefore entitled to it 
also. On second appeal, tbe High Court held 
that tbe plaintiff was bound to prove not only 
possession but also title, and that, as he bad 
not proved bis title to plot No. 1. be was oat 
entitled to it. Held, on appeal under s. 15i 
Letters Patent, that, on second appeal, tbe 
High Court was not entitled to question the 
sufficiency of the evidence or tbe propriety of 
the finding, and that plot No- 2 having been 
found to be parcel of tbe ./mitmui, it was 
sufficient to give evidence cf possession and 
ownership to prove that tbe other plot was also 
parcel. BrODA KAKT BUPARl v. JODBI- 
STEER Nath, lOC L.R. 99. (7 B.H.C.A.C. 
02, D.) 

{lii—Title to land—Possession of title deed — 
Receipt for rent paid—Evidence -—In a dispute 
as Co wbo is the owner of certiiu land, where 
neither A nor B (ebe two claimants) venturos 
to state wbo his opponent is, and the evidence 
of tbe witnesses on this point is entirely in 
doubt, held chat the person in possession of 
title deeds aod of receipts for rent must succeed, 
unless there is something on tbe record coun¬ 
teracting such evidence. KHODA BUESH 

Khan v. Mussamut Choa, 19 W.R. 162. 

(13) —Possession, Suit for—Title, prima facie 
evidence cf — Possessory suits Evidence Act, 
s. 1\0-Specific Relief Act (/ of 1877), s. 9— 
In a suit for possession, where the plaintiff 
proved that he bad been in possession of tbe 
lands in dispute aod that he had been ousted 
by the defendants, who were unable to give any 
proof of tbeir right so to oust him or of a superior 
title, held {Ptinsep.J., dissentiente) that the 
priot possession of the plaintiff was prima facie 
evidence of title, and that bo was entitled to a 
decree. Per Prinsep, J.—Ptoot of priot posses¬ 
sion and of illegal dispossession ace in them¬ 
selves no evidence of title except in a posseesocy 
suit under tbe Specific Relief Act (I of 1677). 
S. 110 of the Evidence Act applies only to 
actual aod present pcssession, and does not 
declare generally that possession shall always 
be prima facie evidence of title. KAWA Man.ii 
V. KhowaZ NUSSIO, 8 C.L.R. 278. iNol P., 
9C. 130,17 0. 256 ; Cons., 12 A. 46; P.,.U.B.R. 
1905, Evidence llO.j 

(14) —Maurasi title — Presumption.— The 
Coort can presume that a tooaot bolds under 
a maurasi title from the fact of the land having 
been in tbe possession of tbe same family on 
continuous payment of rent to the zemindar for 
nearly a hundred years. BbAJANATH KUNDU 

Ohowdhbt v. Lakhi Nabayan addi. 7 

B.L.R. 211. 

list—Finding of absence of claim under 
hereditary title, sufficiency of, to negative 
mouraaee right in plaintiff.—The defendants 
in this case appealed to tbe High Oourt on 
two grounds Ist—That tbe lower Courte 
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bad treated an alleged lease pottah, from 
OQe W to the plaintiff, and a suit for tent 
brought by W against the plamtiS, as 
good and sufficient evidence of the right to 
possession, without enquiring either into W's 
title ot the bona fides o( the suit, although both 
were questioned by the defendants. 9nd—That 
the lower Courts ought not to have found that 
the plaintif! was a kudeemee ryot, because he 
had. both in tbe Act IV case and in the suit for 
rent, represented himself as a ticcadar. The 
High Court held that the judgment of the 
lower appellate Court contained the finding 
that the plaintiff possessed no kudeemee mour- 
nsee right and that tbe judgment of that Court 
had been based on tbe absence of any claim by 
the plaintifi to that right on occasions when 
he might naturally have been expected to assert 
it had he possessed n. THAKO MUHTOON 
V. AMBERUN. 2 W.R 243. 

(16)—'Z^nsstjsswn.— Suit fcrr coyifirmniifm of 
title. —If, in a suit for confirmation of title, the 
plaintiff be fouud to have no title, the Court 
need not go into the question of possession. 
JUSSODA DaSSEE V. SHEIKH MAHOMED 
Fukebr, W.R. 1864. 387. [/?., 3 B.L.R. 

App. loy.j 

in)—Suit for declaration of title—Claim for 
jMsscssion in execution of declaratory decree^ 
Not maintainable. —Where a person has obtain* 
ed a declaratory decree, he cannot without 
obtaining an actual decree for possession, claim 
possession in virtue of that decree, as the origi¬ 
nal suit in which such decree was passed was 
not for possession, but for a declaration of his 
title only. JEORA KHAN SlNGH v, THAKOORE 
SINGH, 2 N.W.P. 303. 

cci{l8)—.Title—Person i>i lawful possession of 
land wrongfully disfo.^scssed.—k person, who is 
lawfully m possession of laud, though be may 
have no other title, is entitled to recover posses¬ 
sion from the other person who has no title and 
wrongfully outers into possession. MADNG 
Ktaw v. MAUNG AN.L.B.R. 1893—1900. 484. 

(19) — Title to house-site—Estoppel of tenant 
or Inccnsee, Evidence Act, s.ll6.—In asuic to re¬ 
cover a house-site, it is not necessary for plaint¬ 
iff to prove a good title against tbe whole world. 
It is sufficient for him to prove a good title 
against thedefeudant in tbe suit. The occupa¬ 
tion by defendant being proved to be permissive, 
defendant is estopped from denying plaintiff’s 
title under Evidence Act, a. 116. MAH HLl v. 
MAUNG San Dun, L.B R. 1893—1900, 4. 

(20) — Collector's pottah—Mimiwicnf of title — 
Evidence of holding a/nd conditions- —Thepofto/i 
granted by the Colleotor is not a muniment of 
title, but only an evidence of holding, accord¬ 
ing to a local and fiscal regulation. FREEMAN 
V. Faiblib, 1 H.l A. 303=1 Sar. P.C.J. 123. 

(21) — Registry in Collector's Book, no evidence 
of title, —The registration of tbe name of a 


Title—confinwed. 

party in possession of land, on the Colleotor's 
books, as owner, is not conclusive evidence Of > 
his title, as the land may be affected by prior 
equitable charges, and it is tbe duty of a pur¬ 
chaser to investigate tbe prior title. VARDEN 
Seth Sam v. Luckpathy Royjbb Lallah, 
9M.I.A. 303 = Har8h461=1 SatherP.C.J. 480 
= 1 Sar. P.C.J. 837. 

(22) —Con/!tcriH^ evidence—Cri'erion of truth 
—Proclamation—Reg. XXXVIIo/ 1793, s. 20— 
Registration— Pres^imption — Muddudmash— 
Onus.—There is no better criterion of tbe truth, 
no safer rule for investigating cases of conflict* 
ing evidence—where perjury and fraud must 
exist on the one side or the other—than to 
consider what facts are beyond dispute, and to 
examine which of tbe two cases best accords 
with those tacts according to the ordinary 
course of human affairs and the usual habits 
of life. The act of registration after a procla¬ 
mation under s. 20, Regulation XXXVII of 
1793, amounts to a public, open and notorious 
assertion of title on the one side, and the 
omission to register, unexplained by proof of 
tbe ill-bealth of the claimant, or absence in 
a distant oountry, or ignorance, affords an 
equally strong presumption of the non-exist¬ 
ence of any title on tbe other. Where a party 
sought to obtain possession of certain property 
denominated a Muddudmash against a defend¬ 
ant, whose adverse possession had existed 
from 1761, upon the allegation that such 
adverse possession was in tbe character of 
agent to tbe plaintiff, the Judicial Oommittee 
held (affirming the judgment of the Court 
below) that tbe proof of such agency lay on 
the plaintiff; and tbe balance of evidence 
being in favour of tbe defendant’s right to 
possession, tbe circumstances of bis having 
registered himself as owner in 1797, without 
any opposition, or subsequent claim, to regis¬ 
ter on tbe part of tbe plaintiff, and having 
continued in uodisturbed possession from that 
period, was conclusive against tbe claim set 
up by the plaintiff. Meer UsdooLIlAE v. 
MUSSDMAT BBEBY IMAMAN, S W.R. P.C. 
26 = 1 H.l A. 19 = 1 Suther. 46 = 1 Sar. 89. 

(23) —TifZc, evidence of, direct proof when 
not available—Conduct and ndwtsstons of de- 
fendant as proof of rifte—Mulki papers, evi- 
dentiary mine of —Registers kept under Rtg, 
VIlI of 1800. entries in—Statements against 
proprietary interest — Statements in road-cess 
return as to character of interest— Burden of 
proof, when shifted—Effect of erroneous state¬ 
ment as to naUvre of tenure hy icnauthorieed 
person—Ptrrchase at execution-sale held under 
s. 124, Act I (B.C.) of 1879 limited to inter¬ 
ests actually sold.— When, owing to lapse of 
time and other causes, direct evidence of title 
e.g., a sanad or grant, is not available, it fs 
enongh for the plaintiff to establish a prima 
facie case, if the evidence on which it is based 
is corroborated by tbe oonduot and admissions 
of the defendant or his predeoessors-in-interest, 
or nnrebutted by any positive evidence which 
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oanbe relied oo. M^ulki papers or returns filed 
by elakada/rs under the provisions of R'ig. VIII 
of 1800, para 3, although not of the same 
evidentiary value as the Registers themselves, 
inasmuch as they require proof of origin and 
authentication, are nevertheless good evidence 
of title, if they contain statements made at a 
time when there was no dispute and against the 
proprietary interest of the maker. Statements 
made in road-cesa returns by lOMrposMnrs or 
holders of a maintenance grant as to the cha¬ 
racter of their tenure ate good evidence of title 
against a defendant claiming under them, if 
not an admissions, certainly as positive evi¬ 
dence in support of plaintifi's olaim. A plaint¬ 
iff may rely on the admissions of defendant as 
to his title in proof of bis claim just as much 
as on any other evidence, and if a defendant 
goes into the witness box and admits his title, ^ 
there is no further onu$ upon him to prove it. 
at least as against such defendant. An errone¬ 
ous statement made without knowledge in an j 
affidavit filed as a matter of routine, by a i 
person whose autborit 3 ’ to make it wa^ not 
. proved, could not bind a party to a proceeding, 
nor affect the character of a sale held in such 
proceeding under tbe provisions of s. 124, Act I 
(B.O.) of 1879, so as to confer upon the auction 
purchaser a right which ho could not obtain by 
the sale itself. MUN8RI KALI SANKAR SAHAI 
V. MAHABA.JA PBATAP UDAI NATH SAHI 

Deo. 16 C.W.N. 383. 

(24 )—Entry of name in ColUcloi 'n book^ as 
occupantof land-^Effect .—The factof a person’s 
name being entered in the Collector’s books as 
occupant of land does not necessarily of itself 
establish that person's title or defeat tbe title 
of any other person. BHOOJIv. BAPU-II. 13 B. 
78. [F., 5 Bom.L.R. 957, 6 Bom-L.R. 983.) 

{mS—Ancestral 2 troperty-~ 8 ui( for confirma- 
lion of possession of share — Self-acquisilum — 
OaMB—Rerfislration in Collector’s 6ofife-s, not of 
itself proof of title ..—Plaintiff came into Court 
alleging that, although there were four brothers, 
sons of tbe common anosKtor, who wotrid, 
nndet the ordinary rules o( Hindu law, be the 
inheritors of the property in equal shares jointly, 
still the property in snit was not that of the 
common ancestor but tbe self-acquisition of two 
of bis grandsons. Defendants stated that there 
WHS DO such self-acqaisitiott as was alleged by 
the plaintiff and that tbe fonr brothers inherit¬ 
ed eqnal shares of tbe property. Plaintiff was, 
under tbe ciroamstanoes, held to be bound in 
the first place to prove his allegation of self- 
aoqaisitioo sod, tbe euit being one for confirma¬ 
tion of possession, he was also bennd tally to 
show bis previous poeseision. Registration by 
itaeU not amoonting to proof of title tbe lower 
Ooort bad erred in law when it treated the regis¬ 
tration in the Colleotor’i book as the main 
evidenoe in proof of the plaintiff’s allegation ; 
until, therefore, plaintiff did prove self-aoqoisi- 
tioo in a lagi)! way, he oould not be entity to 
any deocee. Gobindnath Skin v. Gobikd 
OaOMDEB BBIN, M V.B. IM. 


Title— continued. 

{^G)—Plaint^Partaes—Colleeto}—Entry in 
Rnenue reyister —Title■^Effect.—la a suit for 
the recovery of a share in land in right of heir¬ 
ship, the plaintiff cannot make the Collector a 
party-defeodaDt, simply because be has entered 
in bis Revenue register only the name of one 
person as occupant of that land. Tbe proper 
prayer for relief should be for an award of his 
share in tbe property of the deceased or for a 
declaration of his right to such a share and not 
for the entry of his name in the Collector’s book. 
Tbe (ict that another person's name has been 
entered in tho Collector's book, as occupant of 
the land, does not necessarily of i/se?/establish 
that person's title or defeat the title of the 
plaintiff. The Collector’s book is kept for pur¬ 
poses of revenue and not for purposes of title. 
Patma Kom Nuui Saheh V. Darya 3aheb, 
10 B H.C. 187. [F., 13 B. 75; it.. 10 B. 

H C. 192. 10 B.H.C. 194. L.B R. (1893-1900), 
178,6 Bom. L.R 983, 5 Bom. L.R. 956, 13 
Bom. L.R. 879«35 B. 487.) 

(27) —Gau.se <»/ action—Entry in Uevenice 
register—Title—Action against Collector'- —The 
mere fact that tbe Collector has entered in the 
Revenue books the name of one parcener in a 
certain property as the occupant or owner 
thereof, cannot give tbe plaintiff a cause of 
action to sue the Collector. The Collector’s 
book is kept for purposes of revenue and not for 
purposes of title. But if tbe Collector issued a 
species of injunction against the plaintiff draw¬ 
ing his share of tho profits, then an action may 
be maintained against tbe Collector. THE 
Collector of Poona v. Bhavanrav Bal- 
KRISHNA, 10 B.H.C. 182, (10 B.H C. 187, F.) 
(F-. 13 B. 75 : I!-, 10 B.H.C. 194, 5 Bom. L. 
R. 956, 6 Bom, L.R. 983.] 

(28) — Implied a/jreeownt to register — Befusal 
to register— Unregistered title - Joining causes of 
action. —Tbe principle enunciated in 10 W. R. 
51 (F-B.) that, where a man seeks to establish 
any right which arises out of bis title, that title 
must be oompleto, and that, in cases falling 
within tbe I^istration Act, the title cannot 
until registration be complete as against a person 
who has registered bis title, applies equally to 
a suit for possession. When a man enters into 
a contract of parohase with another,and receives 
the pucebase-money, and the contract is one 
which, under tbe law in force at tbe time, 
requires registration, be does virtually agree 
that be will register that contract and so enable 
tbe other party to reap all tbe advantages of it, 
and is therefore compellable to do so. 
PRARHUBAM HAZBA v. T. M. RORINSON, 8 
B.L.R. App. 49«11 W.R. 398. 

(29) —Claim to property—Inconsistent titles 
—Registration in Collector’soffice—Evidence .— 
Id a claim to certain property on tbe ground 

I of tbe same having been held by third person 
henamee lor tbe husband oi tbe olaimant, 
and also on tbe ground of a hibhahnamah 
executed in favour of the alaimant, there 
ate no inoonsistent titles ; and even if there 
are, the olaimant is entitled to suooeed on 
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the strength of the hibbaJmaniak. The mere 
fact of a person’s name being registered in the 
Collectors’ books is no evidence of title- 

ameeroonissa Bibee v. woomarooddeen 
Mahomed Chowdhry. 14 ®. R. 49. fF. 
17 W.R. 480.j 

(^0)~Oral evulcncc^Title to land.~OtA\ 
evidence, if believed, may be as good for proving 
title to land as documentary evidence. DUR¬ 
BAN Fakir v. Nobin Chandra Mozumdar 

1 B L.R S.N. 16 C. = 10 W.R, 217. 

131)—“Scf/ing up title bised on false deed— 
Title established by genuine deed. —A party is not 
precluded from relying upon a title established 
by a deed conclusively found to be genuine, 
because he has foolishly and wickedly sot up a 
false deed which, if treated as a conveyance 
and not as a mere confirmation, may be incon¬ 
sistent with that title. Patt.abhiramier v. 
Venkata ROW Naikan. 7B.L.R. 138. PC. 
= 13 M I A. 560 = 13 W R P.C, 35 = 2 Suther. 
P.C.J. 410 = 2 Sar. P.C.J. 623. 

(S2)—Suit to recover property as mortgaged-^ 
Property in possession of defendant for long— 
Burden of proof—Forged documents produced to 
prove title—Other evidence of title good—Effect. 
—Suit by A to recover real estate in the posses¬ 
sion of Band of his predecessors, whose title 
had been unchallenged for forty-four years, on 
the ground that the estate was mortgaged only 
by A’s ancestors, and that B and those claiming 
under him were only usufructuary mortgagees 
in possession, fic/d. that the onus probandi 
was on A, who could only succeed bv the 
strength of bis own title, and not by reason of 
the weakness of B’s title. If a party put in evi¬ 
dence, in support of his title, documents pro¬ 
ved to be forged, but the other evidence 
adduced by him is not impeached, the Court, 
in rejecting the forged documents, will take 
the unimpeached evidence into consideration 
and, ifsatisfied, adjudicate thereon. Sevvaji 
V lJAYA RAGHUNADHA VALOJI KRISTNAN 

Gopalar v. Chinna Nayanna Chetty 
10 M.I.A. 151 = 2 Sar. P.C.J. 88. 

(33) —Suif for possession-Tiffc—Onus.—In 

a suit to recover possession of laud, where plaiot- 
ifi showed that ho bad been in peaceable pos¬ 
session till forcibly dispossessed, and defend- 
ant failed to show any right by which he had 
dispossessed the plaintiff, the lower appellate 
Court was held to have done right in declining 

to inquire further into plaintiff’s title and in 

replacing him in possession. TBILOCHAN 
Ghose V. Kailas nath Sidhanta Show- 
MIK BHATTACHARJI, 3 B.L.R.A.C. 291 = 82 
W.R. 175. (10 W.R. 102. 9 W.R. 602. R.) 

(34) —Suif for possession — Title-deeds in 
plaintiff's name—Onus o/proo/.—Where, in a 
suit for declaration of title to property and for 
recovery of possession thereof from the defend¬ 
ant, the plaintiff produces and shows the 
title-deed in her name, the onus is on the 
defendant to disprove the plaintiff’s title. 
Swabnamayi RAUR V. Srinibash Koyal, 
6B,L.S. 44. 
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(35) —Confirmation of possession and declara¬ 
tory decree, suit for—Judgmentsof Indian Courts 

'■ concurrent—Interference by Privy Council — 
Practice. —A person suing for confirmation of 
possession and seeking a declaratory decree mast 
, make out his title affirmatively. Where the 
Courts in India concurrently bold that he has 
not done so even though the High Court may 
not have attended to the depositions of material 
witnesses, the Privy Council will not interfere 
; with the decision of the High Court- SHEIK 

torab Ally v. sheik Mahomed Takkee, 
19 W.R. 1. [.Jppl,, 20 B. 798.] 

(36) —.Icf Vni of 1859. s. 246—Suit to set 
aside suniniary order—Confirmation of title— 
Bona fides—0/ius.—In a suit to set aside a sum¬ 
mary order under the provisions of s. 246, Act 
VIII of 1859, on the allegation that the order 
was illegal, it is for the plaintiff to prove its 
illegality. Where a plaintiff alleges that he is 
in possession of property and asks for a declar¬ 
ation of his title only, the bona of that 
title being questioned by the defendant, it is 
for the plaintiff to make out that that title is 
really and substantially what it purports to be' 
on the face of the deed on whioh he relies. 

^lABiMA Chandra kundu v. moulvi 
NURUDDIN. 3 B.L.R.A.C. 70 = 11 W.R. 422. 
[D., 16 W.R. 155; R., 15 W.R. 202.] 

(37) — Act XIV of 1859. s. \b—Burden of 
proof-—Duty <>f Court- —No doubt the general 
principle is that a plaintiff who comes to set 
aside an award made under s. 15 of Act XIV 
of 1659 must clearly establish his own title 
before the party in possession can be required 
to make good his case. But the Judge, before 
applying this principle with great strictness, 
must look into the summary case itself and 
ascertain if there had been a proper inquiry 
and trial in that case. SURBO MOHUN ROY 
V. SDRUTCHUNDER ROY. 16 W.R. 34. 

(38)— Act IV of 1840— Award—Possessioii.mth 
defeated party—Suit for possession—Tille-^ 
Atvard not conefui-iue.—Plaintiff obtained an 
av^rd under Act IV of 1840. He did not choose 
to maintain bis right to possession under that 
award, as he is bound, before the Survey Autho¬ 
rities. The defendants took actual possession, 
though they did not even attempt to set aside 
that award. Now the plaintiff sued for the 
recovery of possession on the strength of the 
award. Held that the award was not sufficient 
proof of the plaintiff’s title. Although the fact 
of the defendant's acquiescence in that award, 
so far as it was to be inferred from defendants 
not having sued to set it aside, may be strong 
evidence in favour of plaintiff’s title, it did not 
follow that it was conclusive evidence. The 
defendants were not bound to bring a suit to 
set aside an (Act IV) award if they obtained 
possession of the land peaceably without any^uit. 
JOOGUL KISHORE ShAHA V. RAJ KRISHEN 
Surmah, 3 W.R. 129. 

(39)—-Vo^frafe’s order giving possession— 
Title. —An order giving possession of lands, 
made by the Fouadarry police Magistrate’s) 
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Court upoD a charge of breach of ihe peace, 
oomiog before the Magistrate, is not a detenai- 
nation reepeotiog the right to such lauds. 

MussAUUT Imam Bandi v. bub gobind 
OhOSE. 7 W. R. P. G. 67»4H. 1. A. 403=1 
Suther. P.O J. 208=1 Bar. P.C.J.371. 

(40) — Person suing to establish 

iiUe to property, not bound to set aside decree 
under s, lb of Act XIV o/1859.—The suit of 
the plaiutSfi who had been dispossessed of 
immoveable property was based on title, and 
so it was held that he bad no occasion to ask 
distinctly for setting aside a decree that had 
been awarded to the defendant under e. 15 of 
Act XIV of 1859, because on plaintiff’s succeed¬ 
ing in obtaining a decree on title, the effect of 
defendants’ decree would by itself cease and 
determine. Held also that the lower appellate 
Court was not justified in dismissing the suit 
merely because the boundaries in the plaint 
differed from the boundaries in the decree 
under s. 15 of Act XIV of 1859. If. for the 
lands sought to be obtained by the plaintiff in 
the present suit, be could show title, he would 
be entitled to obtain a decree. SREENATH 
BURUAH V. BlSHONATH SUKMAH, 6 W.R. 
268. 

(41) — Evidence—Sumvianjavard unders. 15, 
Acf XIV of 1869— Suit for possession—Evule^uui 
of prior possession.—yihete the plaintiff sued to 
recover possession of certain property as nuil 
lands belonging to bis estate and from which 
he had been dispossessed by an award under 
8. 16i Act XIV of 1659, he was entitled to 
adduce evidence of his possession prior to the 
award, and the Court was bound to consider 
the evidence so tendered by the plaintiff. 
BuLLUBEE Kant Bhuttacharjee v. 
DOORJODBUN 8H1KDAR, 7 W.R. 89. 

(42) —Cti>if Court, competency of, to decree 
possession in suit o?i allegation of illegal dis¬ 
possession — Defendant's failure to prove title— 
Adverse possession for statutory period, title 
even againsl rightful owner—Prior jossessuni 
for shorter period, sufficient title against nitre 
toron^r-doer.—Notwitbstandiug the provisions 
of B, 16 of Act XIV of 1869, it is competent to 
Civil Courts to give a decree for immoveable 
property on the bare ground of illegal dis- 
poseession in a suit brought after six months 
from the date of suoh disposeession, where the 
defendant has failed to prove his own title to 
the same. Irrespective of the said s. 15 of Act 
XIV, the High Court held that possession for a 
period of sixty years and upwards is suffioient 
to create a title in the possessor which no other 
person can question or repudiate. Also, adverse 
possession, for any period suflBoient under the 
Iiimitation Aol, is itself a title, even against the 
rightful owner himself, and against a mere 
wrong-doer, prior potseeeion however short will 
itself sopport title. Illegal dispoaseseion is 
itself a good cause of action snch as the Civil 
Oourts ate bound to xeoogniss. In the case of 
■nits for recovery of immoveable property on 
allegation of diflpwcemioOp tko CitU Ooerta 
liave to determiaa the partioolar oaiun of 
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aotion that has arisen between the parties to the 
suit; and it is with reference to this cause of 
aotion only that their determination would be 
final and conclusive as provided for by s. 2, Act 
I Vm of 1859. They cannot look beyond 
I tbe parties to tbe suit and proceed to 
I find out who is tbe rightful owner if the 
I plaintiff and defendant are not. Such an 
i enquiry would be not only useless in its prao* 
! tical result, but also illegal as declared by tbe 
Privy Council in 5 W.R.P.C. 69. Tbe High 
Court, therefore, did not uphold tbe coDtention 
of the defendant that the lower appellate Court 
has committed an error in law in decreeing the 
julkur in dispute, to tbe special respondent, so¬ 
lely on tbe ground of prior possession and ille¬ 
gal dispossession without any proof of title, 
and dismissed tbe appeal, holding that such 
objection of tbe defendant was itself erroneous 
in law and that tbe decision of the Principal 
Sudder Ameen in favour of the plaintiff bad 
not been shown to be erroneous at all. KBA- 
.lAB ENAETOOLLAB CHOWBHRT V. KiSHEN 
SooNDUR Surma. 8 W.R. 386. 17 C. 

256 : Diss; 26 C. 579 = 3 C.W.N. 568 ; R., 11 
W.R. 650. 5 C.L.R. 278. 29 B. 213 = 7 Bom. 
L.R. 12 : D., 9 W.R- 259.] 

(43) —Jicnf suit—(Jtiedion of title Icijitiviate- 
lij raiitcd —Juri^dictwn .— If a question of title 
legitimately arises between the patties to a 
rent-suit, that must be determined for tbe pur¬ 
poses of that suit, and tbe Court is not com¬ 
pelled to dismiss the suit for rent. CHOWRAS- 
SB£ KOOBR V. BOKHOOREE SiNOH. 24 W.R. 
350. 

(44) —S/ti/i/or Irifiing mailers of loiv valua¬ 
tion—Contjjeleney of Court to determine impor¬ 
tant titles incidentally in suits for small amounts, 
—Defendant-appellant contended in tbe High 
Court that, in this suit which was for a trifling 
matter and valued only at Ra. 20, it was not 
competent to tbe lower Court to have passed a 
decision practically affecting tbe title to a very 
large estate ; but it was held that there was 
nothing in the law to preclude tbe title to large 
properties being incidentally proved and adjudi¬ 
cated upon in causes for small amounts, and 
it is no objection to tbe suits in which they are 
so adjudicated that the judgments in such suit 
may afterwards be made use of by either party, 
in proceedings relating to more important 
auestinos between them. Ombao SinOB v. 
KUBBUK 81NOH, 2 W.R. 218. 

(ib]—Question of title—Decision in rent smt 
— Scojw of enquiry,—Queetioos of title ought 
not, as a general rule, to be decided in a suit 
for rent, but documents of title sometimes re¬ 
quire incidentally to be pronounced upon and 
it is often a very necessary part of the inquiry. 
But that inquiry must be restricted to the pur¬ 
poses of the suit, and is not to affect or bar any 
decision that might be afterwards oome|to upon 
these documeuts in a regular suit. MUSSAMUT 
INDSBBUTTBBEOOBBV. SBAIK MUHBOOB 
ALl, 24 W.R. ii. 
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46)— Act VIII of 1859, 229anti230, ques- 
tirm of title whether triable in suits wider. —The 
quescion for decision in this case was whether, 
in a suit framed under the provisions of s. 230 
of Act VIII of 1859, the Courts are to confine 
themselves to the question ol berna fide posses- 
sioQ ou the part of the objector oc bia own ac' 
count, or on account of some person other than 
thede^ndant, or, wbeiker the validit 7 of the 
title of the objector is also to be determined; 
aud It was held by the High Court that the 
intention of the Legislature was that the ques¬ 
tion of title should also be tried and not the 
merequestion of bnnafde possession, and that 
the matter in dispute, in such a case, is to be in¬ 
vestigated in the same manner and with the 
like powers as if there wa.s a suit for the pro¬ 
perty between the parties. RUCHA RAE v. 
PERMESHUB DYAL. 2 N.W P. 252. 27 

A. 463 = 2 A.L.J. 132 = A.W.N. 1905, 50.] 

tiuiintainabihty of, 
where both parties arc ksf-ees. —In a suit to 
recover possession of certain lands which, the 
plaintifis alleged, belonged to them by virtue of 
a talooka puita granted by the Zemindars, the 
defendant pleaded that the lands belonged to 
some third party under whom they bold as 
tenants.The first and the lower appellate Courts 
held that the suit was not maintainable as the 
plaintifi and the defendants held under certain 
superior landholders. Held, in special appeal, 
that (he suit would lie. When a plaintifi sues 
under a title given by a superior landholder, he 
is entitled, if that title is called in ques¬ 
tion, to have it put in issue and determined, 
Beld. also, that the lessors on either side were 
Unnecessarily made parties, there being no cause 
of action against either of them. Naqur CHAND 
V. DOOBGA Doss CHOWDHBY. 11 W.R. 137- 
(2 W.R. 139. F.) 

(48)— Question of title jrhen can be deter¬ 
mined finally—Effect of qrant of letters of 
urfwimsfm/irm—Questions of title can only be 
determined finally in a regular case. After 
granting letters of administration, the District 
Court is functus officio, except in regard to the 
exhibition of an invontory and the revocation 
of the letters. NGA PWE v. Ml CHAN Tha, 
U.B.R. 1910 4th. gr.. 69. (1 L.B.R. 155. 2 L. 

B. R. 161,4 L.B.R. 267, R.) 

{AQ)—Hi'ndn haw—Debts of adoptivc'mother 
— Liability of adopted son—Act VIII o/ 1859, 
S.S.246, 256, 257~i{uit to set aside execution sale 
— Intervenor—Auction 2 >urchaser at e.vecuti<yn 
sale—Caveat eniptor. —When there is no proof 
that an adopted son succeeded and appropriated 
the assets of his adoptive mother, he could not 
be made liable for her debts, even thongh he 
was her heir. Ss. 256 and 2 57 refer to oases whe¬ 
ther there has been an iccegularity in publish¬ 
ing and oonduoting a sale and on this point the 
order of the Court is declared to be final, and 
the person against whom suob order has been 
made is precluded from bringing a regular suit 
to establish bis claim to have the sale set aside 
because ithad been irregularly conducted. There¬ 
fore) the representative of a jadgment-debtor is 
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competent to bring a regular suit to have an 
execution sale cancelled on grounds other than 
irregularity in publishing or conducting it, and 
ss. 256 and 257 are no bar to snob suit. Wlien 
I the attached property which was afterwards- 
I sold, was, at the time the petition of interven¬ 
tion under s. 246 was made, the sole property 
of the intervenor and in bis sole possession, the- 
property ought to have been at once released 
and (be decree-holder referred (o a regular suit- 
An auction-purchaser at an execution sals, is 
bound to satisfy himself beforehand of the valun 
and quality of the property sold, just as mueb 
as if he were purchasing the same under private- 
cootraot, and be has only to thank himself if 
he has made a bad bargain, as the maxim caveat 
emptor applies in suob case. JUUMAL ALI v. 
TlRBHEE LAL Doss. 12 W.R. 41. 

(50) — Pleading — Proof—Variance — Specific 
title set up not proved. —When tbe plaintifi 
comes into Court upon a specific allegation of 
title, he is bound to prove that title- Where 
he claims exclusive possession of property on 
the ground that it is his separate property by 
virtue of his purchase out of his money, but 
fails to prove it, his suit should be dismissed 
in toto, even though it appears that be has 
some interest in the property as a member of a 
joint Hindu family. SrEBNARAIN ChUCKBR- 
BUTTY V. A. B. Miller, 15 W.R. O.C. 7. 
[R.. 13 Ind. Cas- 455.] 

(51) —Ctv. Pro. Code, Act VIII of 1869, s. 2 

—Dismissal of suit to recover properly by right 
of gift—Subsequent suit by right of inheritance. 
—A plaintifi’s cause of action is a very different 
thing from bis title ; tbe one is something done 
contrary to a person's interest which obliges 
him to seek the aid of a Court of justice, the 
other is the proof that that something affords 
him a valid ground for relief. (10 W-R- 426, 
Appl). A litigant cannot be allowed to beep 
back one of his titles, on tbe ground that he 
had still a right in reserve, as he is bound to- 
disclose all his titles at once. Dismissal of a 
suit brought by a person claiming property by 
gift to bis mother bars a subsequent suit by 
that person claiming tbe same property as heir 
to his grand-father, when the cause of aotion 
was tbe same in both tbe suits. BROJO LAIi1> 
Roy V. khettub Nath Mitteb, 12 W.B.^ 
55. [R.. 11 B.H.C. 224. 12 0.0. 347.] 

(b2)—Jurisdiction—Adjudication of title of a 
party not before Court. —A Civil Court commite 
an error in law in adjudicating upon the title of 
a third party who is not before it and who 
cannot possibly be prejudiced by the decision 
in the suit. KRISHNA GhundeB SEN v. 
SHAIKH TAZDEE, 24 W.R. 19. 

(53)— Suit—Ejectment against some and de¬ 
claration of title against others—Validity of st«l. 
—A suit could not be brought praying for the 
ejectment of some of tbe delendaots and deola- 
ration of title against other defendants. NATAII 
MANKI V- GODA SHAGABA, 1 H.H.C. 653. 

(64)— Doubtful Htle — When it will not he 
enforced by Court .— The Court will not enfotoo 
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a doubtful title on a puEohaser only where 
(a) there is a raaeooable decent probability of liti* 
gatiott resultiog, or (b) the title depends on the 
oonstruotioQ and legal operation of some ill- 
expressed and inartihcial instrument, and the 
Court holds the conclusion it arrives at to be 
open to reasonable doubt in some other Court. 
(Fry on Specific Performanoe, p. 388, quoted), 
Eally Doss Sbal v. Kobim CHaNDBB 
Doss, 14 C. SIS. 

^CourVi discretion to force title on tin- 
wUlinQ purchaser.—There aiM-it oe something 
more than a very probable gcouad for believing 
that the title will prove unassailable before it 
can be forced on an unwilling purchaser. The 
oases in which the Courts have forced a title on 
an unwilling purchaser, appear to have been for 
the most part cases in which the doubt alleged 
was depecdent upon some question of law which 
the Court could solve or upon the bare possibi¬ 
lity of a fact being alleged which had through a 
long period of time been treated as afiording 
no ground for doubting the title. JBB.AM v. 
Veerbai. 5 Bom. L. R. 885. 

(56) —ilfodras Rent Recovery Act (VIII of 
IB^)—Revenue Court—Questions of title ,— A 
Revenue Court has power to determine inciden¬ 
tally quebtions of title. THIMMaKKAL V. Na- 
OHIAR AMUAL. 9 M.L.J. 162. 

(57) —Act XXXll of 1860—Safe of la}ids f>r 
arrears of mcome tax —Mokurruree title to faiwt 
tohether affected-Act XI of 1869.—This was a 
suit to obtain possession of certain lands under 
a mokurruree title, the defendant having pur¬ 
chased the lands at a sale for arrears of income- 
tax, and, as alleged by the plaiotifi, dispossess¬ 
ed him. The lower appellate Court decided 
that, with reference to Act XI of 1859, such a 
sale would render the mokurruree title void but 
the High Court held that since Act XI has no 
relation whatever to a sale under Act XXXII 
of 1860, the lower Court most decide the case 
according to the ptoviaions of that Act under 
which the sale was made. SREO Pershad 
Binghv. Muthoora Pershad, 10 W.R. 31. 

_ (5B)—Objection to admissibility of documents 
»n evidence, not raisable for first time in special 
—Dakheraj title-Registration — Reg. 

XXXIX o/ 1798—Rur<2en of j^roo/,—Plaintiff 
claimed the suit land as lakheraj situated with¬ 
in the share of a oo-sharerof his. The decree 
of the first Court dismispiog the plaintiff's suit 
was reversed by the lower appellate Couit, and 
defendant on appeal raised the special objection 
that the kbuarab bntwarra-papers, relied on in 
^ lower appeUate Court were not admissible 
in evidence; bat itwaa held that there having 
been many oppoctaoities in both the lower 
Courts for the defendant to have objected to 
tbe admissibility of those papers, and no each 
objection having been there taken, it contd 
not be permitted to be raised for the first 

in the stage of apeoiel appeal. Defen¬ 
dant also objected that on deem can pam, 
Admitting a lakher<nj title ae valid, witheut 
lit bdng shown that the lakheraj land bad 

0 . 
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been registered under Beg. XXXIX of 1793, 
but the High Court was ol opinion that the 
case did not come within the provisions of 
Beg. XXXIX of 1793, inasmuch as there was 
no case of resumption or release of lakheraj 
lands. The present case was one of quite 
another description, viz., a question as to 
whether certain lands claimed as lakheraj lay 
within the share or one defendant or not. 
Where a lakheraj title has been put forward 
and possession under such title proved, the 
burden would be on the party claiming the 
land as vinl to prove that he has collected rent 
as from such vud land. CHADEE SINGH v. 
Behareb, 10 W.R. 90. 

(59) — Act X of 1859, s. 24— Question of title 
—Suit for accounts.—S. 24 of Act X of 1859 
does not apply to cases in which pure questions 
of title are involved. Thus, it does not apply 
to a suit for accounts where the plaintiff never 
was in receipt of rent or recognized by defend¬ 
ant to beentitled to it and the defendant never 
was bis agent employed by him and never acted 
as his agent. JUMEBR MUNDUL v. MOHIMA 
CHUNDER GHOSB, S W.R Act X, Rul, IS. 

(60) —.Icf X of 1859, s. 77, sco 2 )e and appli- 
cnbility of —Determination of person who last 
received rents—Cases of conflict of title, s. 77 
not applicable to.—-la this suit for a kubooleat 
and a declaration of title to rents, the first 
Court held that plaintiff showed that his 
vendor was the last person who received rents 
and that, therefore, under s. 77 of Act X of 
1850, plaintiff was entitled to a decree which 
was accordingly given to him. On appeal by 
the defendant, the Judge found that the 
plaintiff came in relying on the title of the 
rihts of bis vendor who, actually, bad no rights 
at all, and dismissed tbe suit of the plaintiff. 
On special appeal it was urged that tbe Judge 
bad only to see, as under s. 77, whether the first 
Court was right or wrong in having held that 
plaintiff's vendor was the last person who 
collected the rents. The High Court held that 
since the pleadings showed a confliot of title 
and the Judge bad found as a fact that plaintiff 
had no title, s. 77 was not tbe law to be applied 
to the case. MUSRBNTOOLLAH v. KABSIM 
NUSIO. 4 W.R. Act X. Rul. 84. 

(61) — Title, priority of—Purchase at a salt 
in execution of a la^idlord's claim for renf— 
Purchase in execution of a mortgage-decree of 
portions of the holding -Rent, right to claim— 
Encumbrance, setting aside of—BengalTenancy 
Act (VIII of 1085), s. 167—Limitation—Notice 
served toithin a year from the date of confirma^ 
lion of sale, if valid— Estoppel, conduct.—k 
purch^r at a sale in execution of the landlord’s 
claim for rent acquires a title to the whole of 
tbe bolding, preferential to that wbioh a mort¬ 
gagee,by hie purchase in execatioo of bis mort¬ 
gage decree, aoqniree in portione of tbe holding. 
A porobaeer of an entire duroutm talnq, at a 
sale in axeoatbo of a dsores for arrears uf rent 
mads ia a suit brought against the original 
duTfuirndare by tbe putnidar, acquires a good 
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and preferential title to the whole taluq, over 
the purchaser in execution of a mortgage-decree 
obtained against some of th9 diirpiitnidnrs, who 
were encumbrancers on the darputni to the ex¬ 
tent of the shares covered by the mortgage en¬ 
cumbrances ; and. on the basis of that title, 
the former can recover the full rents from the 
tenants of the taluq. (13 C.W.N. 413, J^.) A 
person, who claims to bold enoumbrances and 
disputed, in a previous litigation, the right of 
the purchaser of the entire holding under the 
sale for arrears of rent, and thus denied the 
right of the purchaser to issue notices to annul 
the encumbrances, involving the purchaser of 
the entire bolding in litigation to prove his title, 
oannob, by reason of his having raised the dis¬ 
pute and caused the delay, in equity, be allow¬ 
ed subsequently to say that the title under 
which the purchaser claimed to issue theoolioe 
was perfected, for the purposes of s. 167 of the 
Bengal Tenancy Act, on the date of his actual 
purchase and not on any subsequent date, such 
as the date of the confirmation of his title by 
the decision in the previous litigation. BlBI 
TaibatannessaChowdhuraniv.Pr.wfati 
Dasi, 10 C.L.J. 640 = 4 lad. Cas. 730. 

(62) —.let VIII of 1859, s. 2—Prior iuif— 

Matlcra subsequent — Proprietary title under 
decree, effect of—Limitation. —Where a plaint¬ 
iff standing on her proprietary title, which 
originated in a mortgage followed by purchase 
and which was affirmed by a decree, alleged 
against the defendant an obstruction and hind¬ 
rance to the plaintifi’s right caused by some 
resistance offered by the defendant to the 
plainlifi's procuring the proper entry in the 
revenue records of her name as proprietor, held, 
that the former adjudication between the 
parties oould not affect the plaintiff’s right in 
respect of matters which had arisen subsequent 
to it, and s. 2 of the Civ. Pro. Code could not 
apply to such a case. If a person fully possess¬ 
ed of and entitled to property brought a suit 
which resulted in the further confirmation of 
his title by a deoree be would henceforward 
hold bis property not under that decree above, 
but also under the original title affirmed by 
the decree. AURIT KOOBR v. ROOF KOOER, 
2 N.W.P. 459. __ 

(63) —Possession for 12 years without paying 
rent —Lakheraj title. —This was a suit by an 
unsucoessful intervenor in a rent suit under 
fl. 77 of Aot X of 1859. Having so failed, he 
brought his suit in the Civil Court to establish 
his title. The title set up was long ooo- 
tinued possession and holding of the lands in 
dispute as debutter lakheraj. Held, that the 
plaintifi was entitled to a decree, having prove! 
possession of the land without payment of rent 
for 12 years. BiSSONATH KOMlLLA v- BROJO 
Mohun Chuckebbutty, 10 W.R. 61. [D., 
10 W.R. 477.] 

(64) — Ejectment by Collector—Suit for decla¬ 
ration of title—Limitation. —Where the object 
of a party is to establish his title to the property 
from which he was tamed out by the Oolle^or,- 
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he can bring his suit within 12 years. AZEB« 
ZOODDBBN MAHOMED V.MAHOMED MBAJAN, 
29 W.R. 68. (7 W.R. 153, 8 W.R. 294, F.) 

(65) —Mogulaee dues - Suit for dues and for 
title—Reg. IV of 1827, ch, II, s. 3.—A suit 
brought for the amount of one year’s Mogulaee 
or Government dues, and amended by claiming, 
pursuant to Reg. IV of 1827, ch. 11, s, 3, ten 
years' dues, is one for the title to the dues as 
well as for the dues themselves. BOMANJBE 
MDNCHERJBB V. SYED HOSSOIN ABDALLAH, 

9 W.R. P.C. 61=1 M l &. 464=1 Suther. P.G. 
J.77 = l Sar. P.C J 142. 

(66) — Title of vendor as between private in¬ 
dividuals and as against Government—Land 
cleared and cultivated in Burma wiOujut pay¬ 
ment of revenue—Sale of interest in such land. 
—S. 55 (2) of the Transfer of Property Aot, 
1882, enacts that the seller shall be deemed to 
contract with the buyer that the interest 
which the seller proposes to transfer to the 
buyer subsists, and that he has power to trans¬ 
fer the same. Though this Act is not in force 
in Burma outside Rangoon, it is admitted by 
the advocates for both parties that the princi¬ 
ple upon wbioh this provision is based is ap¬ 
plicable. In Burma it is constantly the 
practice for persons to clear and cultivate land, 
without paying revenue, and then to sell their 
interest in the land to others. If the purchaser 
knows the nature of the interest he is buying, 
he gets all that he bargained for. As between 
private individuals, plaintiff’s vendor bad a 
possessory title to the land and a better title 
than any other private person oould then show. 
Eddmba Tavan V. 8AWMY, L.B.R. 1893— 
1900, 469. 

(67) — Title, validity of, to land under potta 
obtained fraudulently. —A person acquires no 
valid title to the lands under the potta obtain¬ 
ed by him by deceit and by suppression of the 
true state of affairs. MA TAW v. MAUNG 
Shwb Pon, L.B.R. 1893-1900, 428. (L.B.R. 
1872—1892, 428, Bel. on.) 

(68) —Tii/e, suit to establish, to attached pro¬ 
perty without previous application for removal 
of attachment.—Tbera is nothing in the Civ. 
Fro. Code to debar the owner of property wbioh 
has been wrongly attached or sold as the pro¬ 
perty of anpther, from bringing a suit to.estab¬ 
lish his title, even though he may have made 
no application to get the attaohment removed, 
and even where, as in the present case, a 
person did object to the attaohm,ent of certain 
property attached in execution of a decree, 
olaiming it as his own, but the objection was 
struck off as default of prosecution. It b^ 
been ruled by one of the High Courts in India 
that such person might sue for damages for the 
wrongful attaohment of such property without 
suing to establish the rights which he claimed 
thereto. MAUNG Po MlN v. MA NYBIN B,- 
L.B.R. 1898—1900, 284. (3 A 664, F.\ 12 W< 
R. 140, 3 B.L.R. 283, D.;L.B.R; 1872-1892, 
139, R.) 
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• 0 

(69) —Mortgage by father — Mortgagee ^is- 
p(^ 0 essed' by sons—O^vK title—Act VIII of 
1859, ss. 229. 230.—B, a Hindu father, execut¬ 
ed a zuripeshgi lease of his share in certain 
joint family property to E. who was pat in 
possession thereof. R and S, the sons of B, 
brought a suit against their father to obtain a 
deolaration of their right to hold their separate 
shares by pariition of the family property. E 
intervened in that suit under s. 230 of Act 
VIll of 1859, setting up his mortgage and pray¬ 
ing that his incumbrance might be recognized 
and maintained. The Court declined to go 
into the question of this mortgage, confined 
itself to the question between the plaintiffs 
and their father, and gave judgment for a 
certain share by partition, but thought proper 
to accompany that decree by a declaration 
that the plaintiff should get possession only 
of the property held, and in the same manner 
as held, by the father. In execution, the 
plaintiffs were put into actual possession of the 
whole of their share and E was dispossessed. 
Then K, under s. 230, applied to be restored to 
possession on the ground that he held the 
-same under a good and valid mortgage from B. 
The sons disputed the validity of the mort¬ 
gage. The Court below refused to enter into 
the question of right between the parties. 
Held, that the lower Court ought to have gone 
fully into the question of title, and decided all 
questions between the parties. BabOO JaDU- 
NATH 8IMGH v. KaLIPBASAD, 6 B.L.R. 
App.89»14 W.R. 398. 

(70)—Suit/or possession—P/cn of mortgage 
found to be invalii — Adverse possession. —In 
a suit for posseasion, defendant pleaded a 
mortgage which was found to be invalid. Held 
that, though it is possible that a bad title can 
be cured by long possession, it was not so in 
this oase. ElSHBM 8INOH v. ThOOLA Sinqh, 
2 P.R. 1866. 

Adjudioatioo ot—lies judicata—See ACT XIX 
OF 1863, SB. 6, 9. 2 A. 294. 

See ACT X OF 1870, s. 39, 7 C. 406»9C.L.R. 
117. 

See ben. act X OF 1869, s. 77.3 B.L.R 
A. 0.202. 

Suit for possession upon—Limitation—See 
BEN ACT Vlll OP 1869, 8. 27, 9 0, 428. 

See BEN. AOT VIII OP 1869, s. 27. 9 C.L R. 
268. 

See BEN. AOT VIII OF 1869. s. 27, B.L.R. 
Bup. Vol. 628 - 2 Ind. lut.N. B. 112=>7 W.R. 
186. 

Suit for poBseesion — Question of title — 
LimiUtion—See BEN. ACT Vlll OF 1869, a. 27. 
19 0. 606. 

See BEN. Act VIII of 1869,8.102, 9 O.L.B. 

86 . 

Proceeding under a. 108, Ben. Teneooy Act, 
1866— Deoiaion of Revenue Officer—Effect in 
■abaeqnent auit for— and ejectment—See Bbn> 
AOT vm OF 1886» aa. 104 to 106, 117, 118, 
119, 145,158,169, 90 0. 839-7 0,W,N. 38. 


Title—continued. 

Mamlatdar’s order under Act V of 1864—Hoi 
binding on Civil Courts as to title—See BOM. 
ACT V OP 1864, IB. 624. 

Sait for rent—Decision of question of— 
Appeal—See BoM. ACT XVII OP 1879, s. 3 (3), 
ol. (x), 16 B. 128. 

Municipality requiring documentary proof 
of—See Bom. Act VI op 1873, s. 33. cl. (l). 19 
B. 27. 

Of sub-tenant of a Government tenant to 
land adjoining the tenant's holding cleared and 
cultivated by tho sub-tenant— See BUK. AOT 
II OF 1076. L.B.R. 1872—1892, 489. 

To land—See BUR. Act 11 OF lb76, a. 6, 
L. B.R. 1872-1892. 601. 

See Bur. act II OK 1876. S9. 7. 17. L.B.R 
1893—1900. 24. 

To land relinquished by landholder—See 
Buk. act II OF 1876, ss. 55 (a), 56 (cl, L.B.R. 
1893-1900, 462. 

See Mad. act VIII OF 1865, 3 M. 127, E.B. 

Partition proceedings—Question of title— 
Jurisdiction of Court to try— See PUN. ACT 
XVII OF 1887, 8. 117, 146 P.L.R. 1902. 

Question ol—See PUN. ACT XVII oK 1887, 
s. 158 (2). 2 P.L.R. 1901-29 P.R. 1901. 

See Pun. act XVII OF 1887, s. 158 (2) 8 
P.L.R. 1901. 

Settlement Offioer’s decision on questions of 
title not final—Suit to contest auch orders— 
Limitation—See U.P. ACT XIX OF 1873, 
SB. 62, 63, A.W.N. 1081,15. 

SceU.P. Act XIX OP 1873,3. 113,26 A. 
225. 

Revenue Court’s decision eiiparte on question 
of—Appealability of—See U.P. AOTXIX OF 
187.3, 88. 113,114, 214, 219, 18 A. 210-A.W.N. 
1896, 30. 

Partition, suit for—Question of—Decision 
of Revenue Court upon-. Jurisdiotion of Revenue 
Couit-Sec U.P. ACT XVIT OF 1076, 8.s. 74 
and 75. 2 O.C. 351. 

Partition—Decree, title, question of. decided 
in partition proceedings — Appeal— See U.P. 
AOT XVII OP 1876, se. 74 and 75, 4 0.0, 298. 

Decision of question of—By Court of Revenue*- 
Subsequent civil suit for declaration of title— 
—Rcs judicata—See U.P. ACT XII OP 1881, 
88.36, 39, 96, 96,18 A. 270. P.B - A.W.N. 1096^ 
69. . 

Revenue Court—Decision on question of 
title—Res judicata—See U.P. Act XII of 1081. 
8. 43, 25 A. 282-A.W.N. 1903. 40. 

Bait for tent—Dismissal of suit-Snbsequenb 
suit in Civil Ooart to establish title to and lot 
poesesiion—Limitation—S m U.P, ACT XII OF 
1881, s. 148, A.W.N. 1886, 261. 
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Title—continued. 

See U.P. ACT I OF 1900. ss. 88.153, 1 A.L.J. 
377. 

Admission of title in pleading*—Suit for 
possession of land—Plea of limitation— See 
ADUISSfON— ADMISSIONS IN PliBADINGS, 
Marsb, 549. 

See APPEAL—Miscellaneous, 5 W. R. 
Act X. Rul 94. 

Award declaring title—Subsequent suit for 
poi?aessioa—Period of limitation— See AWABD, 
A.W.N. 1801. 70, 

Claim based on title for possession of immove¬ 
able property—Right of beoamidar to sue in his 
own name—Res judicata—See Benami Trans¬ 
action—General, 18 A. 69 = A.W.N. 1895. 
IGO. 

No claim foi declaration of—Or for posses¬ 
sion—Maintainability of suit—Suit for removal 
of boundary marks—Sec BOUNDARY, A.W.N. 
1884, 4. 

See Building, 9 C.W.N.72=3i C. 979. 

Mistake as to title—See BUILDING, 3 B. 
L.R.A.C. 18=11 W.R. 574. 

Onus of proof of—See Burden OF Proof 
—Claims to Property attached, 12 b 
270. 

Recovery of possession—Evidence of peace¬ 
able possession till dispossession—Proof of title, 
onus of—See BURDEN OF PROOF—LIMITA¬ 
TION AND ADVERSE POSSESSION, 7 C. 591 = 
90.L.R. 164. 

Suit based on title—Proof of dispossession 
alone not sufficient—See BURDEN OF PROOF 

—Limitation and adverse Possession, 
9 0, 130 = 11 C.L.R, 393. 

Grant of certificate to collect debts opposed 
by alleged adopted son—Refusal by Judge to 
investigate—See CERTIFICATE TO COLLECT 
Debts, 6 C. 303 = 7 C.L.R. 475. 

Alluvial lands— Chto —By accretion to new 
formation—See CHUR LANDS, 2 B.L.R. P. C. 4 
= 11 W.R. P.C. 2 = 12 M.I.A. 136. 

Decision as to title in proceedings in execution 
--Fresh suit not maintainable in respect of 
titlo—Sec CIV. Pro. Code, 1908, s. 47, 9 B. 
458. 

Purchase at execution sale with knowledge of 
defective—right to refund of purchase-money 
—Warranty of—in Court-sale— See CiV. PRO. 
CODE, 1908, 0. XXI, r. 93, 3 A.L.J. 819=A. 
W.N. 1906, 310. 

Suit for breach of oovenant of title—What 
riiust be proved—See CONTRACT—BREACH OF 
Contract, 2 B. 273. 

Possession of goods by person other than 
woer-r-Sce Contract ACT, 1872, 9.108, ex¬ 
ception l, 12 B.L.R. 42=20 W.R. 467. 

Covenants for—dto.—Defects of title known to 
purchaser—See COVENANTS, 16 0. 330, 


Title— continued. . - v'; ■ 

Absconding officet^Irregular proelamation— 
Bale of property—Of purabaser—See • OBIIl,' 
PRO. CODE, 1098,88. 87. 88. 89. 32 A. 216. 

See Crim. Pro. Code. 1998, s. 145, 6C.W. 
N. 882. 

Declaration of tight—Title not proved— 
Maintainability of suit on the strength of pos¬ 
session—Trespasser—S^e Declaratory Dec¬ 
ree, Suit for—General, a.w.N. 1887, 
55. 

Want of—In vendor at the date of sale—His- 
subsequently acquiring title— See DbEEH-’ 
Proof of deeds. 15 W.R. P.C. 12=6 B.L. 
R. 501. 

Proof of—Sec Ejectment, SUIT for, 2 
Hay 303. 

See Enhancement of Rent—enhance¬ 
ment, Notice of, 5 W.R. Act X, 14. 

See Estoppel—Estoppel by Conduct,. 
2 W.R.77. 

See Estoppel—Miscellaneous, 3 W.R. 
AotX, 11. 

Ex parte decree—Unexecuted and barred by 
limitation—evidence of title—See EVIDENCE 

—Decrees, Judgments and Proceed¬ 
ings IN Suits, Agra F. B. 78=Ed. 1874, 60. 

Survey map—Possession—See EVIDENCE- 
MAPS, 9 C.L.R. 305. 

See Evidence—Miscellaneous Docu¬ 
ments, 4 W.R. 57. 

Suit for declaration of title—Thak map if 
evidence—See EVIDENCE—MISCELLANEOUS 

documents, 7 C.W.N. 612. 

See Evidence—Parol Evidence, 8W.R» 
366. 

Proof of—Unregistered deed of sale—Regis¬ 
tration Act, s 49 —See EVIDENCE—SECOND¬ 
ARY Evidence, i o.L.R 642. 

Resumption Chittas, evidentiary value of— 

See Evidence—Miscellaneous, 14C. 120. 

Evidenoe of—See EVIDENCE—MISCELL¬ 
ANEOUS, 2 B.L.R. P.C. 114=12 M.I.A. 286= 
12 W.R.P.C. 6, 26 0. 11, P.C.=26 I.A. 226. 

Proof of—See Evidence act, 1872, s. 90, 

6 0. 209. 

Distinction between claims founded on 
official and on private documents-See EVI¬ 
DENCE ACT, 1872, s. 110, U.B.B. 1897—1901, 
Voi. II, 416. 

See Evidence Act, 1872, s. iio, L.B.R.- 
1872—1892, 474. 

Execution of decree—Question of title be* 
tween decree-holder and third person—See 

EXECUTION OF Decree-General, 6 a. IS 
=A.W.N. 1883. 173, . .. > 

SeeGHATWALLI TbnubB.'I 
120 = 10 W.R. 179. ' 
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Title— continued. 

Bee Partition—R rolff’ 


file—conlinued. 

PosBesaion, jaoie evidence of— 

HIHDD Law—ADOPTION, 5 W.B.P C. 69. 

Power of Inam Commissioner—Duties not 
jndioial—Gertifioate by Oommiseionet not oon< 
oloeive evidence of — Bee INAU, 2 M.H.G. 
341. 

See INTERVENOR. 5 W.R. Aot X. Rul. 
78. 

Bee ISSUES—Fbamino ISSUES, 2 B.L.R. 
P.C. 1-12 M.I.A. 145 = 11 W.R.P. C. 1. 

Case to be decided on issues—Plaintiff’s title 
aesamed-Case not to bedismissed—5ee ISSUES 
—MISCELLANEOUS. 6 lad. Cas. 446. 

Bee Jurisdiction of civil Courts, 20 A. 
620-A.W.N. 1898, 136, 4 C.P.L.R. 142, 

9 W.R. 359. 

Question of proprietary tiUe by whom to be 
determined—Decision of Assistant Collector- 
Appeal — Bee Jurisdiction of revenue 
Courts, 4 A.L J. 686-A.W.N. 1907, 271 = 
30 A. 25. 

Suit for declaration of title to land—Ques* 
tions of title—See JURISDICTION OF Reve- 

iTOB Courts, p.l.r. i90o. p. 239. 

See JURISDICTION OP REVENUE COURTS, 
3N.W.P. 141, 9 W.R. 306. 

See Landlord and tenant—General, 
28 0. 738=6 C.W.N. 858. 

See Landlord and tenant —Eject¬ 
ment, 17 B. 631, 18 B. 110. 

Mortgage—Foreclosure—Rent — Notice to 
tenant— See LANDLORD AND TENANT — 
Transfer op Landlord’s Interest, 12 
O.L.R. 479. 

Question of, to partioular property — See 
Letters of Administration, ^l.B.R. 
1893—1900, 40. 

To space oooupied by a building, right to 
prescribe for—See LIMITATION — GENERAL, 
16M.L.J. 281=29 M. 511. 

PoBseesioD and deolaratioo of—Suit for—See 

Limitation act, 1908, art. 4S. 5 c.L.R. 
469. 

Extingaiebment of—by adverse possesaion— 
Barden of proof—See LIMITATION ACT, 1908, 
arte. 142. 144, 7 M.L.J. 186. 

See LiS PENDENS, L.B.R. 1893 -1900, 346. 

Bee Maqistbatb-Jurisdiction of, ll 
M.L.J. 129. 

Bale in exeoatioo of decree—Title of par- 
nhaeer, when aootuee — Mesne profits— See 
MESNE Profits—General, 24 a. 475-a. 
W.N. 1902.146. 

Sait for rederaptioa—Qoaatioa of title—See 
Mobtoaqb—Redemption, 8 Agn 142. 

B^deooe of—OommiBsion for partition—See 

PAarmoN—E pfbot op Partition, i9 0. 

SIS. 


30 P.R.1898. Sr!n.ij:^r, 

See Partition-SUITS for Partition, 
jurisdiction of Civil Courts in, 82 P. 
R. 1898. F.B. 

Partition, suit for—Question of—Dismissal 
of objeotion involving question of titles—Appeal 
—Jurisdiction of Civil Court—Land Revenue 
Aot of 1901, ss. Ill and 112—See PARTITION- 
SUITS FOB Partition. Jurisdiction of 
Civil Courts in, 7 O.C. i6i. 

Order of Revenue Court containing adjudica¬ 
tion upon question of—See PARTITION—Mis¬ 
cellaneous. 6 O.C. 372. 

Plaint, plaintiff ho(v far bound by case set up 
in bis—Declaration of proprietary title and 
ejectment of tenant, suit by talukdar for— 
Denial of taluqdari title and assertion of adverse 
title by defendant—Burden of proof—See 

Pleadings, 6 O.C. ii9. 

Possession without title—Nature of interest 
of person in possession of immcveable property 
—Se«j Possession—General, 24 A. 167. 

Adverse possession — Declaration of— See 
POSSESSION—Adverse Possession, 2 C. 
418. 

See Possession—ADVERSE possession, 
3B.L.R.A.C. 343=12 W.R. 192. 

See Possession—Suits for possession, 
20 A. 299= A.W.N. 1898, 36, 102 P.R. 1879, 
9 C.L.R. 365, 14 C 592. Marsh. 389=2 Hay 
434, 3 B.L.R. App. 93, 3 B.L.R. A.C. 99, Note 
= 11 W.R. 301. 

Possession, suit for, on certain title—Decree 
on different title— See POSSESSION—SUITS 
FOR POSSESSION. 7 C.L R. 103- 

Question of—Limitation—Bengal Act Vin 
of 1869, 8. 27—See POSSESSION—SUITS FH)R 
POSSESSION. 14 C. 624. 

Not dietinotly stated in plaint or issue— 
Effect—Sec POSSESSION—SUITS FOR POSSKB- 
SION, 4 M.L.T. 344. 

See PRACTICE AND PROCEDURE, 5 W.R. 
P.C. 63=10 M.I.A, 476. 

Right to an artificial watercouree—Presump¬ 
tion of—from long continued enjoyment-See 
PRESCBiPTiOM — Easements — Water, 
Rights coNCBRNiNu, 6C 394, P.O.=7 C.L. 
R. 529 = 7 l.A. 240. 

Determination of jurisdiction— Bona fide in¬ 
tention of defendant involving question of title, 
effeot oi—See PREBIDENOY SMALL CAUSE 
COURTS ACT, 1882, B. 19, ol. (p). 15 6. 400. 

Queetiooof~5^PRESlDENCYBMALL0AU8B 
COURTS AOT, 1882, s. 69, 31 C. 1001. 

Application for grant of probate—Questions 
relating to tetUtor’e title—See PROBATE— 
GbNBBAL, 19 A. 468 = A.W.N. 1697, 106. 

Citation heoessary before grant of letters— 
RevoaatioD oonsequent on defective citation— 
Application for probate, inoompeten^ of CoaH 
to go into question of title on—See raOBATB 
—BFPBOT OP PROBATE, 12 6. 164. 
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Suit for recovery of money—Question of— 
Jurisdiction— See PROVINCIAL SMALL CAUSE 
Courts act. 1887, ss. 15, 23, 25, sch. II, 
ai‘3. 11, 15 and 16, A.W.N, 1888, 193. 

Se-f Provincial Small Cause Courts 

AOT. 1887. sch. II, arts. 31. 36, 80 P.R. 1896. 

Specific Relief Act, s. 42—Suit for decree 
declaraior y of—without prayer for consequential 
relief—Relief by way of injunction not sought 
—Eflect,—Civ. Pro. Code, 1882,5 . 424—Notice 
under—See PUBLIC OFFICER, 14 B. 395. 

Receipt containing declaration of—as to im¬ 
moveable property when admissible without 
registration—See REGISTRATION, 4 B. 590. 

See Registration act, i908. s. 48, 3 ”b1 

L. R.A.O. 312=12 W.R. 217. 

Question of—Jurisdiction of Revenue Court 
as to question of title raised in a rent suit— 
Oudb Rent Act, s. 127—Entries in Government 
record not conclusive proof of title—See RENT, 
Suit for. 7 O.C. 340. 

Civ. Pro. Code, 1882, s. 331. power of Court 
to go into questions of—on investigation under 
—Enquiry not limited to questions regarding 
possession—Forum of appeal from order under 
tho section—See RESISTANCE TO EXECUTION 
OF Degree, 14 B. 627. 

Partition — Proceedings— Determination of 
question of— Res judicata — Sec Res JUDICATA 
—AD.1UDICATIONS. 5 A. 28 = A.W.N. 1883, 20. 

Adjudication of—of intervenor in rent suit— 
See Res J UDICATA—ADJUDICATIONS. 8 C. 470 
“lOC.L.B. 416, 

Suit for declaration of title as absolute owner 
—Second suit as mortgagor not barred— See 

Res Judicata—Cause of action, 6 Ind. 
0». 696. 

Prior suit based on lease—Title of plaintiS 
Recognised—Subsequent suit on—not barred— 
See Res Judicata—Cause of acton 23 

M. 629. 

Suit tor rent of a Small Cause nature—Inci¬ 
dental determination of title therein — Res 
judicata — See Res JUDICATA—COMPETENCY 
OF Court, 2 a- 97. 

, Act XVIII of 1873 (N.W.P. Rent Act), s. 95. 
cl. («)—Decision of—by Revenue Court— See 

Res Judicata — Competency OF Court 2 

A. 200, P.B. 

Landlord and tenant—Aofc XVIII of 1873 (N. 
W.P. Rent Act)—Application under s, 39— 
Decision of—under lease—Res judicata—^See 

Res Judicata—Competency of Court, 2 

A. 428., 

Dacision on—by Revenue Court—Denial of 
tenancy— See RES Judicata—Competency 
OP Court, 3 a. 40. 

U P. Act XIX of 1873, 88. 118. U4. Conl- 
petenoy of Revenue Court to decide question of 
title to rent under—Subsequent Civil suit, bar 
red hj Res judicata — Civil Pro, Code, 1882, 
s. 13—See BES JUDICATA OOUPE^TENOY of 
Court, 9 A. 398 = A.1887, 63. j 


TItIb—confsntted. 

Determination of title by Revenue Ooart— 
See RES JDICATA—COMPBTBNOY OP COURT,. 
A.W.N. 1881, 16. 

Revenue Court—Determination of iitle-^ 
Civil Goatt—ResjuAicaia—See BBS JUDICATA 
—Competency of Court, a.W.N. 1881,82. 

Res judienfa—Previous Small Cause Suit- 
Incidental determination of title—Subsequent- 
suit for declaration—See RES JUDICATA— 
Competency of Court, a.W.N. 1883, 203. 

Question of. raised in a rent suit—See RES- 

Judicata—Competency of Court, 6 0. 
W.N. 66. 

Sec Res judicata — Competency oF' 
Court, 17M. 106=4M. L.J. 24, 54 P.R. 1904. 

Question of title raised incidentally in Small 
Cause suit, how for res judicata in subsequent 
original suit—See RES JUDICATA—MATTERS- 

IN Issue, i m.l.J. 313. 

See Res JUDICATA—RELIEF NOT GRANTED; 
3C.L.R. 447. 

Proof of plaintiff’s—in a suit for possession 
against a trespasser—Possession good title 
against all but rightful owner—fl'ee RIGHT OP' 
SUIT—General, 9 O.C. 273. 

Intention of parties that title should pass— 
Whether want of consideration will prevent it 
from passing—Intention of parties that some, 
though not what the deed purported to pass, 
title should pass—Effect—See ■8 alb = Genb- 
RAL, 4 M.L T. 279. 

See Sale—GENERAL, 1 B-H.C. 77. 

Sale of property—Absence ^f—At time of sale 
"'-Subsequent acauisition of title—See SALB-r 
General, 6 B.L.R, 501, P.O.=15 W.R P.O. 
12 . 

Sale in execution of a Revenue Court decree 
—Title of purchaser — Sale certificate ana 
delivery of possession whether necessary to per¬ 
fect title—See SALE—SALE FOR ARREARS OP 
Kent—General, 6 a . 297 = A.W.N. 1883,41. 

See Sale—Sale in Execution of de¬ 
cree—Rights OF Purchaser on setting 
ASIDE SALE, 6 B.H.C. A.C. 258. 

Refusal to examine plaintiff’s—on eironeouff 
ground—See SPECIAL OR ^COND Appeal- 
Errors OF Law or Procedure, Marsh. 
6=1 Hay 28. 

Question of—arising whether excludes jacis' 
diction—5ee SPECIAL OR SECOND APPEAL- 

SMALL Cause Court Suits, 3i B. 248. 

See Specific Performance, A.W.Nr 
1884. 169. 

^ee Specific Belief act, 1877, s. 9, 
A.W.N. 1889, 89. 

Throwing cloud on — Declaratory suit— 
Proper remedy—See BPEipIFlO Behj^ ACT, 
1877, a. 42, 14 O.W.N. 576=5 Ind. Oas. 58L 
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Investigation of titio — 866 SUCCESSION 
OBBTIFICATE ACT, 1860, 3 C. 616. 

Iiiqair; into Priinn fad^—See SECOBSSION 
OBBTIFICATE ACT, 1889, fl. 7 (3), 17 M. 477. 

Proof of—See SURVEY AWARD, 1 Hay 496. 

Hypothecation of property without poeses- 
sion—Incomplete—Sec TRANSFER OF PRO¬ 
PERTY, 1 Agra 286. 

Nature of enquiry into—Duty of transferee 
—See Transfer of Property. 5 L.B.R. 
125. 

Damages for breach ol covenant for quiet 
enjoyment—See Transfer of Property 
ACT, 1882, 88. 55 and 88, 5 O.C. 73. 

See Valuation of Suit, Marsh. i65=i 
Ind. Jur. O S. 103 = 1 Hay 370. 

Suit lorexclusive possession—Joint ownership 
proved but not exclusive—Decree cannot be for 
exclnaive possession— See V.aRIANCE BE¬ 
TWEEN PLEADING AND Proof, 20 B. 569 = 
P.J. 1895, 161. 

Whoa good, bad or doubtfnl —See VENDOR 
AND PURCHASER—General, ll Bom. L. R. 
545 = 6 M.L.T. 200. 

Sale on condition of purchaser taking such 
title as vendor can give—Absence of any title 
whatever in vendor—Purchaser whether could 
be compelled to complete purchase—See VEN¬ 
DOR AND PURCHASER—BREACH OF WAR¬ 
RANTY, 12 B. 1. 

Ul joint purobasors on failure ol one of 
them to pay his share of the purobafe-money— 
Sec Vendor and purchaser—lien,L.B.R. 
1872—1992, 498. 

See VENDOR AND PURCHASER— NOTICE, 

9 W.R. 86. 

Application foe probate—Question of title— 
See WILL—Miscellaneous, 2 P.L.R. 1902 
-7 P.R. 1902. 

See Wrongful possession, 25 W.R. 131. 

Title-deed!. 

See Deposit of title-deeds. 

See equitable MORTGAGE. 

See Declaratory decree, suit fob- 
enforcing or REMOVING Lien OR attach¬ 
ment. 5 B.H.0.0.0. 153. 

Issued by loam Oommissioner in igooranoe 
of previone grants —See iNAM, 14 M. 431. 

loam title-deeds granted by Oovernment- 
Inam settlement—Oonetrooiion of deed—Mad. 
Reg. XXV of 1803-SC9 INAM. 27 M. 466, 
Note. 

Sait to recover—When time begins to ran— 
See Limitation AOT, 190S. art. 49. is M. 157 
-3U.L,J. 64. 

Sqaitable mortgage created by depocit of 
titU-deede—SeeMOBTOAOE—FORM ofUobt- 
OAOBB, 9 M.I.A. 803. 


TiUe-deeda—concluded. 

See Mortgage-SALE of Mortgaged 
Property, 4 M.H.O. 369. 

See mortgage-Miscellaneous, 12 M. 
L,J.63. 

See Registration, 18 B. 444. 

Evidence Act I of 1872, s. 114—Failure to 
produce—Resumption— See Right OP WAY, 
15 A. 270=A,W.N. 1893, 151. 

See Specific Performance. 16 B. 657. 

Suit for possession—Title-deeds in plaintiff’s 
name-Onus of proof— See TITLE, 6 B.L.R. 
144. 

Possession of—Prior incumbrancer— Gross 
negligence—See TRANSFER OF PROPERTY 
ACT. 1882, s. 78, 7 Ind. Cas. 810=20 M.L.J. 
979. 

Titles to rent Free Estates. Bombay. 

See BOM. ACT XT OF 1852. 

Tiyars. 

See HINDU Law- Custom, 22 M. 297. 

See Malabar Law— Inheritance, 15 M- 
281, 19 M. 1. 19 M. 440. 

See Malab.ar Law—Partition. 17 M. 
184. 

Tobacco. 

Right to dry tobacco on adjacent land—Sec 
CUSTOUS-PUNJAB— easements. 14 P.R- 

)897. 

Toda Qiraa Allowances. 

See BOM. ACT VII OF 1897. 

Toda-Qiras-Hak. 

(1)—aiw/ history—Nature of suck 
baks- Such baks t/ fi,u)ided on cont/racl vnth 
Government. — Toda-girae-hak bad their origin 
m arbitrary exactions made by strong and 
powcrlul persons, who obtained the name of 
pirasins, upon the village community. These 
arbitrary ezaoiions were in some way commut* 
ed into 6xed payments by the villagers, in 
consideration ol which the pirasias gave iv> 
their claim to make arbitrary exactions, and 
also undertook to defend the villagem against 
the exactions of others. Such annual pay¬ 
ments, although originally exacted by the pira- 
sios from the village community in certain 
territories in the west of India by violence 
and wrong in the nature of black-mail, had, 
when those territories fell under British Rule, 
acquired by long usage a quasi legal charaoter 
aa customary annual payments. They were, 
as suohi recognised by the British Government, 
which took upon itself the payment of auoh 
of them ae ware previonsly payable by viUagee 
paying revenue, and left the liability to pay 
such of them ae were payable by the inam 
villages to fall on the inamdar. It will tbni 
be Men that these hahs have acquired the 



1456 


THE ALL INDIA DIGEST. 


1456 


Toda Giras H&k-^contwned. 

character of a right and have been recognised 
as a species of property, however uolawful their 
origin may have been. As to the contention 
that the present action was founded on con* 
uact, and that, if it was embraced by the 
Pensions Act, then all contracts for the pay¬ 
ment of money by the Govornmant must be 
held to be included by it, it was held that 
the Act applied only to grants of money in 
respect of, or in substitution for some right, 
privilege, perquisite or office, and that aj 
though, in some sense, it may be said that 
the atrangement made between the Govern¬ 
ment and the girasias were in the nature of 
contract, yet aa that contract, if it were one, 
resulted in the abandonment, on the part of 
the {/irasias of their claim to make collection 
rom tho villagers, aod in the allowance of 
^te Government in lieu of them, 
such allowance fell within the operation of 

SaharaVAL Mohan 
e » Government of Bombay, 

5 B. 408, P.C. = 8 I. A. 77*4 Sar. 230. 

^^Toda garas — Collection by Goveynjiienl 
fi ovi villagers—Liability of Govcnwicmt to pay 
u garasia or his npresentative. —Where 

the Government collected toda garas from the 
villages, it was bound to pay it back to the origi¬ 
nal garasiaoe his representative, if the hak was 
perpetual, Where the Government has been 
paying the toda garas collected by it to a garasia 
for a very long time continuously, it would be 
presumed, in the absence of evidence to the 
contrary, that the hak was perpetual. UMED- 

SANGji V. THE Collector of Surat, 7 B. 
U.U.A.C. SO. 

(3)—'Tota garas hak payable by Oovcrjwient 
sale of, tn satisfaction of decree-Inalicnability 
of allowance, onus on Govcrnnient to prove.— 
dhis was an appeal from a decree of theSudder 
Dewany Adawlut of Bombay, by which it bad 

11*^® certain annual payment, 
called a tom garas htik, was not by law capable 
of alienation and that the purchaser of such an 
interest at a judicial sale was not entitled either 
to nave the sale enforced or to have bis purchase 
money refunded to him by the individual who 
had received It. The appellant had presented 
a petition to the Judge of the Sudder Adawlut 
praying tbat the Collector might be ordered to 
enter his name in the registers as purchaser of 
the torn garas huk and to pay him the buk re- 
gularly or that the purchase money which he 
nad already paid into Court might be refunded 
k- ioterest. Order was made by 

Which the petitioner, was left to file a suit in 
e Court, and, under tho oircumstaoces, 
appellant instituted the present suit against the 
Lolleotor and the present respondent. As 
against the Collector it prayed that the torn 
garas in question might be entered in the name 
of ap^llanc, and aa against the respondeat, it 
prayed that in case the sale of the tora garas by 
the respondent be found improperly made,* he 
might be ordered to refund the purchase money. 
The Judges of the zillah Court decided that the 
tora garas in question could not be enjoyed by 


Toda*QiraS'Hak~confintted. 

any garasiast and that no decree could be 
made, either against the Collector or against 
the respondent. On appeal, the Sudder Court re¬ 
versed the decree and decided in favour of the 

appellant and against the Collector. An applica¬ 
tion for review of the decree presented by the 
Collector had been granted. And the Court finally 
decided that the tom garas was not alienable, 
that the purchaser of it took nothing by his 
purchase, that the claim against the res¬ 
pondent must be thrown out, and that as the 
respondent could not be deemed to have 
guaranteed anything, appellant could not 
come upon him to reimburse the purchase 
money. It was the propriety of the above 
decree that the Judicial Committee had to 
consider. They were of opinion that it was 
not consistent with justice that the Govern¬ 
ment should be allowed to insist and that the 
Court should decide that the purchaser took 
nothing by bis conveyance, and that be 
should not only lose all his purchase money, 
but pay all the costs which had been incurred 
in bis attempt to obtain redress. The Govern¬ 
ment had full and distinct notioeofall the pro- 
ceedinge which took place in thispartioular sale. 
The purchase-money was paid into Court and 
paid out to the creditor, and a conveyance 
of the property executed by the Judge 
of the Court to the appellant; the Collec¬ 
tor, that is, the officer of the Government, 
standing by and acquiescing in the proceedings 
with full knowledge of the objection to the sale, 
if any objection existed. Their Lordships were 
also of opinion that the onus lay upon the 
Government to prove that there was something 
in the nature of this payment, which made it 
incapable of alienation, and that the Govern¬ 
ment had failed to give such proof. SUMBBOO- 
LOLL GIRDHURLOLL V. THE COLLE(3TOB 

OF Surat, 4 W.R.P.C. 59*8 M.I.A. 1=1 
Suthep. 387=1 Sar. 713 [J?,, 4 B.H.C. 114, 7 
B.H.C. 50. 21 W.R. 178 = 10 B H.C- 281. 5B. 
408. 15 C. 89. 13 M. 60, 28 B. 276.] 

(4)— Execution of decree—Attachment atid 
the sale of allowance — What interest in 
the allowance is attachcable — Civ. Pro. Code 
{Act XIV of 1882). s. 266—Bombay Act (VII 
ot 1887), s. 5— Likely to become due — Jnlerpre- 
tion.—A decree-holder m execution of his decree 
applied for the attachment and sale of a toda 
giras allowance wbioh the judgment-debtor 
was entitled to receive periodically from the 
Government treasury, and which was to become 
payable to him during the twenty years follow¬ 
ing the applioatioD. The lower Courts held 
that the life-interest of the holder, computed at 
its valuation for twenty years, could be attach¬ 
ed aod sold in execution ol the decree. Held, 
reversing the order, that it is clear from the 
language of s. 5, Bombay Act VII of 1887, 
that it Is not the life-interest of the judgment- 
debtor in a toda giras allowance hut' something 
short of it that is allowed by the Act to be attach¬ 
ed. Tlie words “ money likely to become due” 
must be restricted to the case where,for instanee, 
during the life time of the judgment-debtor, a 
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fiom of moDey is direoted by the Oolleotor to be 
paid to him on account of a ioda giras allowanoe 
jxot immediately but on a date eubeequent to 
the date of the order of directioo, and the 
ittdgment'debtoE dies before that date, and to 
other cases of a similar character. Under 
what ciroumstaoceB money is likely to become 
due on account of a toda giras allowance is a 
■question which cannot be answered ezbausti* 
vely and must depend on the facte of each case 
as it arires. &MABASANO 7 . JetHalal, 10 
Bom. L. R. 1201 = 33 B. 298. 

(6)—Tota garas hak— Alienabillity—Burden 
.of iroof—Boni. Act VII 0/1863—‘*£.an<is”.— 
The burden lies on the Government of proving 
that there is something in the nature of a tora 
garas payment which makes it incapable of 
alienation, and without such proof, Government ‘ 
receiving such sums is not entitled to say tbat 
it will not pay them to the alienee of the 
person to whom, but for the alienation, they 
would be paid. A tora garas payment docs 
not come within technical definition of 
-^‘lands’’ given in s. 32 of Bom. Act VII of 
1863, inasmuch as it is not a share of the 
revenue derivable by Government from the 
lands of a village. Whatever may have been 
the origin of these tora garas payments 
respecting which there has been a great variety 
■of opinion, it seems certain tbat they formed no 
portion of the revenue realised by the British, 
or any previous Government from the occu¬ 
pants of lands, but that they were sums paid 
by the village communities and collected by 
the garasia by colour and on the strength of 
' their own independent aothority, and were 
wholly distinct from, and in addition to, the 
leveDuesdue by the villagers to Government. 
And the fact tbat by an arrangement with the 
.garasias, the Government has agreed to satisfy 
their claims from the public treasury, 00 the 
condition of their abstaioing from making a 
direct levy on the villagers, does not alter the 
obacaoter of theee paymeuts, or transform them 
into s share of the Government revenue. A 
suit to recover sums due out of a tora gams 
hak, is DOt affected by s. 37 of Bom. Act Vfl 
of 1668. Collector, Surat v. heiresses 

OFKUVABBAI, 2B.H.G. 239. 

See ACT XXfll OF 1871. s. 6. 1 B. 303. 

Arrears of, falling due in person's lifetime 
—Bight of bis heirs—See ACT XXIIl OF 1871, 
BS. 6, 8, 11. 11 Bom. L. B. 1369 = 34 B. 164 = 
4 Ind. Gas. 849. 

See Attachubmt—Subjects of attach- 
UBHT, 4 B. 448, Mots. 

Whether ezeopt fromattaobmeot as pension 
—See ATTACHMENT—8UBJ8CTBOP ATTACB- 
JfBNT, 4 B. 48i. 

Agreement by Government to pay Donej in 
]ieaof-=Aet XXHI of 1671, s. 4—See AT¬ 
TACHMENT—SUBJECTS OF ATTACHMENT. 4 
£. 487, Note, on appeal, 5 B. 406=SI.A. 77. 

See IAHRATIOM-Oeiibbal, I LA. 84. 
e.IX—93 


Toda-Oirai-Hak—concludes. 

See Limitation Act, 1908, art. 144. 13 B. 
L. B. 854, P. C. = 21 W.R. 178 = 10 B.H.C. 
28J = 11. A. 34. 

Toddy. 

Agreement of partnership between licensee to 
vend toddy and licensee to vend arrack—Rule 
prohibiting such agreement—Legality of agree¬ 
ment—Sec Mad. act 1 OF 1896. 24 M. 401. 

Tolls. 

[])—Lease 0 / tolls—Non-jiayment of arrears 
of rent by lessee, 110 criminal offtnte—Lessee, 
■not manager under Act VlII of 1851— lieg. VI 
of 1819, not applicable to farmer of tolls— Stipu¬ 
lation reserving to lessor remedij not provided by 
law, effect of .—A lessee of the tolls to be col¬ 
lected at a certain toll-gate, who did not pay 
arrears of rent payable under tbe lease, was 
summoned by a Magistrate to appear before him 
to answer tbe charge of not paying the arrears. 
Tbe lessee did not appear in person but sent a 
Kyfuet accounting for non-payment, whereupon 
the Magistrate issued a warrant for bis arrest for 
disobedience to the order of the Court in not 
appearing pursuant to tbe summons. Held 
that non-payment of the rent due under the 
lease was not a criminal offence, and that tbe 
Magistrate bad no power under tbe Crim. Fro. 
Code to arrest the prisoner for not appearing to 
tbe summons. A lessee of tolls is not a porsoo 
employed in tbe management and collection of 
tbe tolls within tbe meaning of Act VIII of 
1851; he is not liable to pay over the tolls when 
collected and to the punishment for embezzle¬ 
ment if be should appropriate them to bis own 
use ; he collects tbe tolls for his own use aud 
pays tbe rent in consideration of which the tolls 
are made over to him for tbe term of his lease. 
However analogous the position of a farmer of 
tolls and a farmer of a ferry may be, Reg. VT 
of 1619 which applies to the former does not 
extend to tbe farmer of the toils. A stipula¬ 
tion in a lease of tolls, to tbe effect that if tbe 
rent be not paid, it might be recovered in tbe 
mode prescribed for tbe recovery of money 
embezzled by native ministerial officers, is 
illegal and cannot be given effect to; and a 
Magistrate, as a lessor of tolls, has no right to 
reserve a remedy other than tbat provided by 
law. In the mailer of BunKOBEHAEBY 
GH08B. 11 W.R. 26. 

Illegal exaction of—Suit for refund of money 
—Notice of action—See Ben, ACT IX OP 1871, 
s. 27. 16 C. 269. 

Lease to levy—Condition against sub-lease 
-Admission of partner not prohibited—Bee 
BOM. ACT III OP 1876. s. 7, 30 6. 666. 

• Farming of—5ee MaO. ACT HI OF 1871, 2 
M. 104. 

ColIeotioD of nnanthorised, in markets— 
Penalty—Bee MAD. ACT V OF 1884. si. 162 
and 166, IT M.L.J. 537 = 2 H.L.T. 461=81 
M. 54. 
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An agreement to sublet^See CONTBACT 
ACT, 1872, 8. 23. 2 Bom.L.R. 483=24 B..622. 

Breach of contract for—Measure of damages 
—See Contract act, 1872, s. 73. 2 M.L.T. 
194 = 17 M.L.J. 390. 

See Rent, Suit for, Marsh 504=2 Hay 
598. 

Toll coQtraotor, coming to losses owing to 
plague regulations—See RIGHT OF SUIT- 
MISCELLANEOUS, 4 Bom. L R. 874. 
Toll-gates. 

Erection by Municipality of toll-gates on 
certain land—Suit by owner—Limitation- 
See Mad, act IV OF 1884, ss. 92, 261, 1 M.L. 
J. 301. 

Tolls oa Roads and Bridges. 

See Bom. Act III of 1875. 

Tomb. 

Dedication for ceremonies at private tomb, 
validity of-See MahouedaN LAW—WakP, 
18 M. 201 = 6 M.L.J. 40. 

Toonage. 

Contract—Charter party — Shipping—Mis¬ 
representation as to tonnage of ship—Substan¬ 
tial part of contract—Condition precedent— 
See Charter Party, is B. 389. 

Tort. 

See COMPENSATION. 

See Contribution, Suit for — Joint 

TORT-FEASORS. 

Sec Damages. 

See Malicious Prosecution. 

See Right of Suit—injuries by Rep¬ 
resentatives OF deceased. 

See Eight of Suit—Injury to enjoy¬ 
ment OF property. 

See Right of Suit—Torts. 

(1) —Injuria sino damno—J'atfure to prove 
special damage ,—If there be a right, and if 
there be an infringement of that right, it is not 
necessary to show that there has been any 
subsequent injury; and if the plaintiS’s 
undoubted rignt has been invaded, he would be 
entitled to a remedy, whether any damage has 
accrued to him or not. The principle ordi¬ 
narily applied to actions of tort is that the . 
plaintifl is never precluded from recovering 
ordinary damages, by reason of his failing to , 
prove the special damage he has laid, unless a 
upeoial damage ie the gist of the action. Nga 
Myat Hmwe V. NGA Yl, U.B.R. 1906, Tort 
9. (10 M.LA. 663, U M.I.A. 7, 6 I.A. 190, U 
W.R. 143, 25 W.R. 647, 20 C. 1, U.B.R 1897-- 
1901, 11, 231, B.) [B. & F., 14 Bur. L.R. 
218 = U.B.R. 1907, 3rd Qr., Tort 1.] 

(2) — Obetructian to view of ourusady— 
special damage—Bight of suit to worshipper .— 


Tort—continued.. 

Possible obstruGlion, no special damage. —Plaint- 
i2s, certain worshippers of 8t. Jacob’s Church,, 
sued tor the removal of certain oonstruotions 
made by the defendants, who represent the 
Church of the Holy Ghost, on a part of the 
public road in front of their church, on the 
ground that the new oonstruotion will obstruct 
the plaintifi’s view of a curusady and their 
procession on the public roadway round the 
curusady. Held, that no special damage was- 
! proved and that the plaintiffs had no right of 
action. A possible obstruction to a procession 
would not be a special damage. EURUSD 
Kostha v. Thommai Savarimuthu Fer¬ 
nand 8DTHAK1. 20 M.L.J. 367=6 Ittd. Can. 
780 = 8 M.L.T. 181. 

(3) —Action for defamation—Proof of special 
dant-age, whether necessary. —Appellant sued de¬ 
fendant-respondent for defamation alleging 
that the latter accused him in the hearing of 
other persons of stealing palm-leaves and fire¬ 
wood. The first Court decreed the suit award¬ 
ing damages to appellant but the lower appel¬ 
late Court reversed the decree on the ground 
that the question whether the plaintiS's feel¬ 
ings might have been hurt is not to the point, 
and before she could succeed it was for her to 
show that the conduct of defendant had afieot- 
ed her socially. Held, reversing the decree of 
the District Court and r-'Storing that of the 
Township Court, though mere abusive and in¬ 
sulting language not amounting to defamation 
is not actionable yet where the insult is such 
as would cause substantial pain and annoyance 
to the person insulted an action for defamation 
lies and without proof of special damage. The 
true test of the right to maintain the suit 
should be whether the defamatory expressions 
were used at a time aud under such circum¬ 
stances as to induce in the person defamed rea¬ 
sonable apprehension that his reputation had 
been injured and to inflict on him the pain 
consequent on such a belief. MA PAN YB v. 
Maung Fan aung, O.B.R. 1905, Tort (defa¬ 
mation), 18 M. 176 F.\ 12 C. 424. R.; 28 0. 
462, Diss.\ (26 C. 653, F.B.. D. & Expl.) 

(4) — language—No special daouxge— 
Not an actionable wrong. —The mere use of 
abusive and insulting language, apart from 
defamation, is not actionable, irrespective of 
any special damage. The remedy of the person 
aggrieved in the majority of such cases lies in 
the Criminal Courts. MAUNG KYAW v. THA 
DUNU, 4L.B.R. 80. (26 0.663,1?’.) 

Whether action/or libel or slander will 
lie against accused persons defending themselves 
— Whether reply to notices of action are privi¬ 
leged—Libel—t>e/amation.—No action of libel 
or slander lies whether against Judges (17 
87, R.) counsel (10 M. 28. R.), witnesses (30 M. 
222, R.), or parties for words written or spoken 
in the ordinary course of any proceeding before 
any Court or tribunal recognized by law. The 
principle on which this rule is based would 
seem to apply also to an accused person, as il- 
is essential to the administration of justice that- 
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thosejwbo are proteotiog their own interests 
should be under no apprehension o! any pro- 
oeedinge from the opposite party. A reply to a 
notice oi aotion will be privileged, so long as it 
is oonfioed to the matter in band, is relevant, 
and is not published. A. P. PachaiperumaL 
CHETTIAB V. Dasi THANOAM. 18 H.L.J. 383 
H.L.T. 222 = 31 H. 400.. 

{6)—Injur7j lo propei'ty—Test of contributory 
act.—As in the case oi contributory negligence, 
so an act of one party can only be contributory 
CO the iDjury be complains of. if by the exercise 
of ordinary care, the otbei party could not have 
avoided causing the injury. Madbava Rao v. 
P. M. PERMAMDES, 17 H. 368. 

(7) — Tort—Negligence — Damages—Contribit ■ 
tory negligence . —Where, in a suit for damages 
for injury to the plaioiiS’s wall, the loner 
Court found that the immediate cause oi injury 
to the plaintid’rt wall was not the flowing of 
water into the drain, but the stagnation of the 
water and sewage let into it by the plaiutiS 
himself, held that the plaintiff was not entitled 
to any relief, as the damage was contributed to 
by his own acts aod waa not caused solely by 
any acts or omissions on the part o( the defenu- 
ants. Karur Municipal Coun'cil v. K. 
SUiNlVASA AIVANGAR. l4 M.L.J. 466. 

(8) — oj speed limit in navigable channels 
—ponlriinitinij Jiegligcncc ~ Had right. —Where 
a speed limit has been fixed by uolificatiou for 
steam vessels navigating a navigable cbannol, 
the speed limit rule must be observed under all 
conditions of the tide. Before a vessel can be 
held in fault for a collision, negligoncecontribu¬ 
ting Co the accident, and not negligence merely, 
must be shown. Thus where a collision occurred 
and the vessel that was struck bad not a proper 
and good light showing, and the collision would 
have been less likely it the vessel struck bad a 
proper and good light showing, there is no 
ooDlcibutory negligence, if the vessel in fault 
was not going at a rate within the speed limit 
and on a course which a cautions man would 
have taken. LuCHMANChettTv. IRRAWAD- 
ov Flotilla AND GO.. Lo .Slod Caa. 611. 

(9) —<4cfion of tort against Secretary of Stale— 

What should prove —Liotififr/ of Go¬ 

vernment of huHa—Master oul servant. —In an 
aotion oi tort against the Seoretacy of State for 
India, the platotifl to succeed must establish 
that Che liability was oae incurred on account 
of the Government of India; such liability, 
however, can be incurred by those alone in 
whom the goveroiug of the country js vested. 
Before it can be said that a liability on account 
of the Government of India has been incurred 
by the Bombay Government as the result of 
the sot or omission of the Chief Constable so as 
to be chargeable on the revenues, it is necesaary 
to exolude those oonditions which would afford 
a ptinoipal exemption from liability for the act 
of an agent. And it is settled law that where 
tha dnty to be performed is imposed by law aod 
not by tbe will of the party employing the 
•gent,the employee is not liable for the wrong 


Tort—'centinuedn 

done by tbe agent in aaoh employmeot* 
Hence, where a Gbiel Constable causes damage 
by an act done not in obedience to an order of 
the executive Governmoot but in the perform* 
ance of a statutory power vested in him by the 
Legislature (tbe Chief Constable being appoint* 
ed not by tbe Bombay Government but by an 
officer clothed by tbe legislature in that behalf), 
when bis action is not in any fense productive 
of benefit to the revenues or tbo Bombay Gov* 
ernment nor is it a transaction out of which 
profit can be derived, and when there is no 
ratification or adoption of tbe act, no suit can 
lie against the Secretary of State to recover 
damages arising from such Act. SHIVA* 
BHaJAN V. SECRETARY OF STATE, 6 Bom. 
L.R. 63 = 28 B. 314. 

{lO)^Mowy OVC1' by Met^ishnU ncfvuf 
7tn<ler s. 517, Pro C^e—Snil to rvewn 

jvmxey^JAahitity of (o jiay^Pro^ 

Stn/tllCniise CiYtntfi Act, suh. II. Rrrs. 3 
a^idZ^Suil of s%)}nU caiisse }iainre^Civ. Pro* 
OhIc^s, 586—Smwid ajypenUiuMntoinalnliiyof. 
—Two suits of a small cause nature were in¬ 
stituted, against the Government, to recover 
certain monies alleged to have been wrongly 
made over by a Magistrate purporting to act 
under s. 617, Ctim. Pro. Code. Tbe Munsif 
gave a decree for plaiotiSs, but, on appeal by 
tbe Government, tbo District Judge reversed 
tbo decree of tbo Munsif and dismissed tbe 
plaintiff's suit. The plaintiffs, thereupon appeal¬ 
ed U tb« High Court JlcUi, having regard to 
8 . 586. Civ. Pro. Code, no second appeal lies in 
this case. For, tbe complaint is of the act of a 
Judicial Officer bimsell and. in consequence, 
does not fall witbin the exceptions to the eeoond 
Rcbedufe to tbe Provincial Small Cause Courts 
Act. Held, further, on the merits of the case, 
that ihe Goyernmont is not liablo. The Magis¬ 
trate was in such a position that, for all practi¬ 
cal purposes, tbe Government bad no control 
over him. did not authorize or adopt tbe tort 
complained of and gained no profit from it, 
Tbe person to be eued is tbo person who has 
actually done tbe alleged wrongful act, who may 
or may not have a statutory or other defence. 
There ie no reason why tbe Government should 
be made liable and not tbe man wbo actully got 
tbe money. MOTI LAB GhoBE v. SECRETARY 
OF STATE FOB INDIA, 9 C^W.M. 498 = 1 C.L.J. 
358. (4 M. 344, 17 0. 290. H.) [H-. 36 C* 647 

= 13 C.W,N. 6190 

(11)- Tort— Liability of (ujent .—Whoever 
commits a wroog is liable for it himself, it 
being no excuse that be was acting as an agent 
or servant on behalf and for the benefit of 
another. When such latter person is also liable, 
the party wronged has bis remedy against both 
tbe tort-feasors or either of them at bis (tbe 
injured party’s) choice. SbI RAJAH BOUM* 
KADEVABA V. PUTUAN, 8 H L.J. 185» 

(\^)—Hi^easance by deceased 7Uiib, cause of 
action giving CwM reviedy to vae ty ieijwed 
Plaioiifi alleged that her naib had ooUeoted a 
sum of Bb. 1,000 from bet estates and had 
tranamiUed U to bar by a huodi which was, od 
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pre.seDtalion, a^xepted, butfioally dishonoured. 
She impleaded in this suit not only the drawer 
and acceptior of the hundee, but also the widow 
of the Naib who had since died and the Naib’s 
sureties. The first Court found that the hundi 
was a forf^ery but decreed the claim against 
the widow only, absolving the other defendants. 
The Judge of the lower appellate Court held 
that either the hundi was a genuine instru* 
moot in which case only the drawer and 
acceptor were responsible, or the deceased Naib 
was guilty of embezzlement and his representa¬ 
tive after his death could not be held civilly 
liable for loss accruing through that oSenoe, | 
unless it had been established against him in ; 
a criminal prosecution, and that therefore, on i 
the action as brought oy him, plaintiff could \ 
not succeed at all. The High Court however ! 
held that the plaintiff had a cause of action, i 
She had, if she could prove her case, sufiered a i 
direct injury to the extent she alleged and was 
therefore entitled to redress. Plaintifi's Naib 
was dead and she was no longer bound to sus- { 
peod her action for a civil remedy until she i 
brought A complaiut on the criminal charge, ; 

Ranee Surnomoybe v. Dwarkanath i 
GHOSE, 2W R. 178. 

(13) —Tori -Dauiatjes^Liabilitij of abettors. 

—In actions of wrong, not only are those who i 
commit the wrong liable, but those who abet 
the tortious acts are equally liable. KASHBE 
Nath Kooer v. deb Kristo Ramanooj : 
Doss, 16 W-R. 240. ; 

(14) —J/rtsfer and servant -‘Tori committed 
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authority. Bo, where a driver of a tonga en¬ 
trusted it to a boy, having no authority so to 
delegate bis powers, and having no emergency 
which necessitated such a delegation, and the 
tonga, owing to the boy’s negligence, caused^ 
damage to the plaintifi’s horse, held, that, the 
master is not liable for the boy’s negligence, the 
case being governed by the rule embodied in s. 
190 of the Contract Act, that a servant cannot 
ordinarily delegate .bis authority. Obiter,—r 
’’There is nothing to prevent prospective dama¬ 
ges being assessed in an action on tort.” SAB- 
DOR KHAN V. w. G. Gilmore, 3 N.L.R. lOl. 

(16)—T/ espnss—Scryani aiding master in coni' 
milting trespass—Liability of servant.—VJhere a 
servant took an active part in committing a 
trespass upon the property of another, and where 
the latter brought a suit to eject both the mas¬ 
ter and servant as trespassers ; Held, that the 
servant also was liable for the wrong and that 
he cannot be excused on the ground that he 
was a servant acting for the benefit of the 
master. DAJI v. Mt. Rukhma, 8 N-L.R. 1S9. 
(IG P.R 458, 29 L.J. Ex. 224, R.) 

(n)—Tort—Dog biting, damages forScien’ 
Icr—Master and serva7it—Liability of ^naster— 
Provocation —Quantum of —Solatium- 

Expenses of treatme^it .—The defendant’s sweep¬ 
er nad taken his dogs near a portion of the 
Ballygungc maidan, a recreation ground for ' 
numerous children ; the defendant was held to 
be liable to bear the consequences, if the dogs 
got loose and bit the plaintifi. provided the de¬ 
fendant or bis servant was aware that the dogs 


by servant—Liability of master—Governmentof 
India Act (21 and 22 Viet. c. 106). s. 42— 
" Liabililifs lawfully inctrred" meaning of- 
Tort committed by Government servant -Litbi- 
lily of Secretary of State in Council.—The 
Secretary of State for India in Council can be 
held liable for the torts of Government servants 
in India (5 B.H.O. 1. F ; 1 C. 11, 24 W.R. 309, 
12 C. 445. 20 C. 61. 3 A. 829. 5 M. 273, 7 M. 
466, 27 B. 189, 6 Bom. L. R. 131, 28 B. 314, 
JR.) The words “expenses, debts aod liabilities 
lawfully contracted and incurred” iu s. 42 of 
the Government of India Act must be construed 
as “debts lawfully contracted aod expenses 
or liabilities incurred.” If the words “ liabili¬ 
ties incurred ” were to be read in oonnection 
with the word “ lawfully,” the sense would 
not be materially altered, for liabilities oanoot 
be incurred by Government by means of acts 
done by their officers or servants, unless such 
officers or servants were lawfully engaged in 
business. The words “liabilities lawfully 
incurred” cannot mean liabilities incurred by 
acts authorized by law, but must mean liabi¬ 
lities incurred by servants or agents in the 
course of undertakings in which they are law¬ 
fully engaged, MaTHRADAS v. BbCRBTART 
OF STATE, 11 Ind. Cas. 58- (5 B.H.G. R.) 

(16) — Servant delegating his atUhority — 
Damage cuiwed by act of the detente —Liability 
of Ordinarily a master is not liable for 

the negligent acts of bis servant, except when 
.the servant is acting within the scope of his 


were likely to bite mankind without provocation. 
Prokash KAMAR MOOKBBJBB V. A.D.P. 
Harvey, 13 C,W.N. 1123===36 C. i021»3 Ind. 
Cas. 78S. 

{\S)—‘Damages-lnjury done by one animal to 
anotlier-Proof required—Ferocity — Scienter. — 
In a country like this where there is no posi¬ 
tive enactment on the subject and no authori¬ 
tative ruling on the point whicn must b) held 
necessarily to be binding, it is a question for 
consideration whether thi principle which has 
been introduced into England by legislation in 
respect to sheep and cattle should not be adopt¬ 
ed by the Courts as the rule of decision in cases 
of the present kind. The plaintiff-appel¬ 
lant's mace, while tethered out on the village 
common, was alleged to have been killed by the 
defendant-respondent's stallion biting and kick¬ 
ing it. The Court of first Instance, finding 
on the facts in favour of plaintiff-appellaat, 
gave him a decree. In first appeal, the lower 
appellate Court, reversed this decree on the 
grounds that there was no proof that the stal¬ 
lion was ferocious and known as such to the 
owner. In second appetl, which lies where the 
original decree has been reversed, it was found 
that the proof that the defendant-respondent 
was the owner of the animal which caused 
the injury had broken down, so that the 
appeal bad to be dismissed. MAUNG GTI v. 
Maung PO to, 0. B. R. 1897—1901, Vol. II, 
5W. [Wot F., U.B.R. 1897—1901 Vol. II, 
567; R., U.B.R. 1897—1901, Vol. II., 570.3 
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(iQ)—Damage done by aninuxl^Proof of neg- 
Ugenoe on part of owner regwired.—Whard the 
pUiDtifi'appeUaot auad to reoovec damages oa 
aoeouot of t^e death of his elephant, which 
died from the effect of woancU ieflioted by tbe 
reepondent’s elephant, held, that it was foe 
the plaintiff to prove that the damage done to 
his elephant was caused or reodered possible by 
the defendant's negligence. MaUNG Kya 
Dan V. MA KYIN.U.B.R. 1897—1901. Vol. II. 
870. lU.B.R. 1897—190L, Vol- II, 565. 567, R ) 

{ 20 )—Torl—Davuiges^Injurn done by one 
animal to aiwthcr —Proof required -Ferocity — 
Negligence.—^ buffalo belonging to the plaintiff 
was gored to death in tbe cattle pastures by one i 
alleged to belong to the defendant. The follow¬ 
ing were indicated by the Chief Court on appeal 
as among tbe principal points upon which en¬ 
quiry and findings were probably needed in 
order to determine the questions of the defend¬ 
ant’s asserted negligence and responsibility 
for its consequences (1) Was the place where 
tbe grazing occurred a place in which tbe parties 
had a common right of grazing? {‘1) Was the 
defendant’s buffalo which (as alleged) did the 
mischief to tbe bull, and was it properly and ac¬ 
cording to recognized custom allowed to graze 
with tbe cattle of other people in such place? or 
ought it to have been kept tethered, as apparent¬ 
ly it was at first? (3) Was there any special 
reaBOD, such as a ferocious or quarrelsome dis¬ 
position, or the particular season of tbe year, 
or such like, why the animal in question should 
not have been left at liberty to graze untether¬ 
ed ? (4) Did the custom of tbe country and of 

oattlekeepers. or the circumetances of the case, 
requite either patty or both to take tbe precau¬ 
tion of having a herd in charge of their buffa¬ 
loes, and was such precaution wrongly neglect¬ 
ed in either instance. If eo, wbac was the 
effect of such neglect? (5) Is there any rule of 
law, or custom of the country having the effect 
of law, which makes the owner of an animal 
doing injury to another liable only in case the 
animal causing the mischief is dangerous to 
bis knowledge. MAUNOSaWv. Mauno KYAW, 
U.B.R. 1697-1901. Vol. II. S67. (U.B.B. 
1897-1901, Vol. II, 565, R.) [R- U.B.R. 

1897—1901, Vol. II. 670.] 

lil)—Suit for damages done by domestic ani¬ 
mal - Trespass .—In a suit lor damages done by 
a domestio animal, it is for the plaintiff to 
prove that tbe damage done was caused or 
rendered possible by the defendants’ negligence 
(U.B.R. 1900, Tort 7, R.) Tbe owner of an 
animal which is trespassing is liable only (or 
the ordinary oonsequenoes of such trespass, 
that is, fsr such damage as tbe soimal may 
from its nature be expected to do, and be is not 
liable (or the vioioos acts of any animal of an 
ordinary quiet nature, unless be knows that it 
WM vioioos. Ma 6HWE bD v. KAPILA 
Mibtby, U.B.B. 1902-1909. YoL II. OIyU, 
TmI. 1. tB.. U.B.R. 1904, 4th Qr., Tort L] 

(99)—Oum«r of ommol, tiabilUy of, for mis- 
oJii^ by oaitnai.—Whan A’s bufialot 


! Tort—conftnued. 

attacked and killed B’e buffalo in the course of 
a fight, B oould not claim compensation from 
A unless it is shown that A was guilty of neglect 
or carelessness in keeping the animal or that 
< be knew the animal to be savage and inclined to 
fight. MuNGOL Singh v, Lebna Singh, 73 
P.R. 1870.O 

{2Z) — dp 2 )rehension of injury to person and 
proiKi ty by hicks and attichs of n horse— 

( Infliction of spear wound in exercise of right of 
' defence—Death of animal fi oiii eflects of wound— 
Liability of defeJidanl to jxiy damages for loss 
of animal.—A suit wa:- Dr aught to recover 
damages (or the los^ of i h'^rse caused by a 
spear-wound intiicted by tbe defendant. The 
defence was. that the wouud was caused in tbe 
exercise of the right of defence of person and 
properly against tbe kicks and attacks of the 
animal, fhld, if a borse attack? a man, the 
[ person attacked is fully justified in protecting 
himself or bis property by such means “as he 
might, reasonably, in tbe circumstances, think 
necessary for tbe prevention of harm which he 
was not bound to suffer.” The force used must 
not 06 out of proportion to tbe apparent 
exigencies of the occasion. Tbe rigbtof defence 
must not be abused as itso readily may be; but, 
if a person, who is acting on the defensive, 
uses only such force as be reasonably believes 
to be necessary, be is protected. In this case, 
the act of the defendant was such as any 
reasouably-minded man might have considered 
necessary under tbe circumstances, and he was 
fully justified in using tbe spear as he did in 
the protection of his person and property. 
There is no ground whatever for supposing that 
he acted with any other intention than to drive 
away tbe horse, or that ho used any more 
force than he believed to be necessary to avert 
impending injury. Owners of vicious and 
dangerous animals are bound to Keep such 
animals under restraint. If they neglect to do 
so, they must take tbe consequences. Held, 
tbe defence must prevail. TURNER v. JAGMO- 
HAN SINGH. A.W.N. 1909,77 = 2 A.L.J. 297 = 
27 A. S31. 

(24)—Torf — Wild animals—Elci)hant—FeTia 
nnlntw—Damage caused—Custodian and omier 
—Liability.—yfbete A borrowed two elephants, 
both of them tuskers, one from Band the other 
from C, and where B’s elephant gored to death 
C’s elephant: Held, that C was entitled to re¬ 
cover tbe damage caused by bis elephant’s death 
both from A and B. Dlephants belong to that 
clssa of animals which are dangerous and if a 
person koeps an animal belonging to a class 
which is dangerous, be takes tbe risk of any 
damage it may do. Such person must prevent 
it from doing injury, and it is immaterial 
whether he knows it to be dangerous or not. 
The absolute liability of a person for any harm 
done by bis animal, independently of any intent 
or DcgUgence on his part, does not depend on 
the manner in, oc extent to, whiob[auch animals 
ate employed, bnt upon the natnze of the olasa 
o which snob a nimals belong oc the partioolar 
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kind of mischief committed. Vedapd&ATTI 
V. KOPPAN Nair, 21 HL.J. 434»9 H.L.T. 
496. {-2 U.B.R. 1897—1902. 570, Expl. & D.) 

{■25)—Trespass to goods—Wrcrngfid seizure — 
Liabilitij of creditor in damages for — Attach¬ 
ment of property belonging to third person— 
Damages—Provincial Small Cause Court {Act 
IX of 1887), sch. II, art. 35 (j).—Crops were 
attached by the defendant in execution of his 
decree. Upon the plaintifi’s objection, the 
attachment was withdrawn. The crops, while 
under attachment and in the custody of the 
shana (temporary bailifi), disappeared, and the 
bailiff was found guilty of theft and convicted. 
In a suit by the plaintiff to recover from the 
defendant the value of the crops and compensa¬ 
tion for his wrongful act, held, that the defend¬ 
ant was liable for both. The plaintiff had a 
complete cause of action at the date of the 
wrongful attachment and bis right to the relief 
he has entitled to was not impaired by the sub¬ 
sequent occurrences. The plaintiff was entitled 
to be restored to the status quo ante, the illegal 
act of the defendant (3 B. 74, F.-, 3 B.L.R. 
il2. Not F.-, 7 C. 436. E.) Held, further, that 
a suit of this description, although the amount 
of the claim was below Rs. 500, was not cog¬ 
nizable by a Court of Small Causes, it being 
within the purview of art. 35 (jj. sob. H of 
the Provincial Small Cause Courts Act. BiS- 
HAMBBR NATH V. GADDAK, 8 A.L.J. 92 = 9 
lad. Cas. 317. 

(26) —Moveable properly not belonging to judg¬ 
ment-debtor sold in execution of decree — Liabi^ 
lily of decree-holder, —Where a decree-holder 
causes moveable property not belonging to bis 
debtor to be sold in execution, he is liable to 
make good the value of such property to its 
rightful owner, although be bad acted in per¬ 
fect good faith. kanaye pershad Bose v. 
HURCHAND MANOO, 14 W.R. 120. (9 W.R. 119 
11 W.R. 528. D.\ 12 W.R. 329, F.) [R., 5 

R. 58 = 3 Ind. Cas. 272.] 

(27) —Execution of decree for rent due—Third 
■person's properly sold in execution—Third per¬ 
son suing decree-holder for damages -Decree- 
holder liable, not for negligence, but for torong- 
ful act—Whether third person concluded by 
estoppel, —H rented a serai from B, the defend¬ 
ant, for storing his machinery. He rented 
the serai for four months, paying one month’s 
rent in advance. The plaintiff, with the per¬ 
mission of H, stored bis turbine in the same 
place. Subsequently, H removed bis maohi- 
nery, but the plaintiff’s turbine remained in the 
serai. The defendant sued H, for rent unpaid 
and got an ex parte decree,against H, in execu¬ 
tion.of which he sold up the plaintiff’s turbine. 
The plaintiff then sued the defendant for the 
value of the turbine : Held that the suit oould 
not be considered as an action for tort on 
account of negligence, but that the defendant 
was accountable to plaintiff in damages, though 
bis wrong-doing was nnintentioual, as on an 
action for conversion. The question of contri¬ 
butory negligence oould only arise in the case 
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of an action based on negligence. -The plain¬ 
tiff’s negleot, in so far as it ezonsed the defend¬ 
ant’s wrong-doing, could only be taken into 
account in assessing dam^es , by requiring the 
plaintiff to prove striotly the damage suffered 
by him. On the question whether the plain¬ 
tiff was estopped by hia conduct from alleging 
the turbine to be his and whether be should 
be held to have represented it to belong to H, 
held that there was no representation by the 
plaintiff on which any reasonable man could 
hold that the turbine belonged toH. and that 
the plaintiff by omitcing to notify the goods to 
be bis could not be held to have intentionally 
permitted the defendant to believe the turbine 
to be'H’s, and that he was not, therefore, estop¬ 
ped from alleging it to be his. Pabmeshari 
Das V. BISHESHAB NATH, 129 P.R. 1908. 
(5B.L.R. App. 71,3 B. 74, 3B.L.R. 413, 11 B. 
H.C. 46, E.\ 20 C. 296, P.C , F.) 

(20) — Lease of ferry—Suit against Qovern- 
vient for disturbance of ferry rights—What con¬ 
stitutes disturbance—Cause of action—Tort or 
breach of contract. —The plaintiffs who had 
purchased from tbe Government the ferry lease 
of two rivers at a certain plaoe, were by the 
terms of tbe lease, exclusively entitled to levy 
tolls on those rivers for three years. The 
Government in constructing a railway bridge 
over one of tbe rivers, conveyed the materials, 
trucks, etc., across the river by means other 
than the ferry leased to tbe plaintiffs, and, 
thereby, as averred by the plaintiffs, caused 
injury and loss to the plaintiffs. Held (1) that 
the suit must be considered as an action of 
tort and not a suit for a breach of oontraot, nor 
as a suit in the nature of a breach of contract; 
(2) also, that a grant of ferry is ordinarily from 
the point where the highway reaches the waters 
edge to the opposite bank ; that, to create a 
disturbance of the rights of an ancient ferry- 
owner, there must be a carrying of passengers 
and merchandise from point to point in the 
line of the ancient ferry ; and as the Govern¬ 
ment had not so carried passengers and mer- 
ohaedise on or near the line of way over which 
the plaintiffs had the tight to oonvey men, 
merchandise, etc., there was no invasion of the 
plaintiff’s right, and the plaintiff could have no 
right of action merely because the Government 
found it necessary to make a railway bridge 
across the river and near the line of way of the 
ferry of the plaintiff and for that purpose depo¬ 
sited its materials and workmen in the bed of 
tbe river by the most oooveniant way. MAKAN 
SINGH AND SUJAN SiNGH V. THE SECRE¬ 
TARY OP State Fob India in Oooncil, 
30 P.R. 1877. 

(29)— Right of owner of land to enjoyment of 
water of natural stream—Substantial tenerfer- 
ence with such enjoyment constitutes etort-“ 
Easement—Dednition of s. 7 of Easements Acf, 
1882— Acquisition of easement ofhemise than' 
under s. 26 of Limitation Act. — The language 
of s. 7, ill. (h), Easements Aot, is similu th 
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that oi the English law. In Book 11. Ob. 
XXIII, Paiagiaph 3, of Stepheu’e Commen* 
taries on Blaoketone, it is said, in defioiug 
a watercouise as the right wfaioh a man may 
have to the benefit of the flow of a river or 
Btream, that ‘‘it consists in having the course 
of the stream kept free from any interruption 
or disturbance to the prejudice of the proprietor, 
by the aots of persons from without aod in 
parts not within hie own territory,—whether 
consisting in a diversion of the water, or its 
obstruction, or pollution by offensive commix¬ 
ture.” And in the Chapter on Torts to property 
in Broom’s Commentaries, terms of the same 
kind are quoted from various cases, among the 
propositions quoted being the one that “a sub- 
etantial interference with the bed of a stream, 
so as to increase or diminish the flow of water 
to the detriment of other riparian owners, is a 
thing actionable in itself.” B. 26 of the Limi¬ 
tation Act speaks of the enjoyment of a water 
course, but it is obvious that it is enjoyment 
as an easement that is intended, for the section 
says “any other easement” and speaks of the 
enjoyment being ” as an easement aod as of 
right.” 8. 26, Limitation Act, 1877, does not 
apply to a suit io remove a dam across a natural 
stream as it is not one to establish an easement. 
MaHNIN NYO V. MAUNG KYIN THD. U.B.R. 
1892—1896, Yol. 11, 842. f6 C. 394 and 812. 
7 0. 132, B.) 

{dd)—TorOverfiow of water into plainti^r < 
layidfrom tank belunfjing to stranger cau-^d by 
defendant lowering level of his own land to make 
it cuUvrable^Plaintiff's right loinjunclim and 
datiwijes.—Where the defendants, with a view 
to make their land culturable. lowered its level, 
with tbe consequence that water in a tank 
belonging to a third patty passed to that land 
and subsequently overflowed into lands belong¬ 
ing to the plaintiff : BeW—that no right of 
the plaintiff had been infringed by tbe act, and 
the plaintiff was not entitled to a mandatory 
injnnctioo to compel tbe defendant to raise an 
embankment in order to prevent this overflow, 
or to damages for barm cansed by such overflow. 
Where the owner of land without wilfulness or 
oegligence uses bis land io the ordinary manner, 
though mischief thereby accrues to bis neigh¬ 
bour, be is not liable for damages, but if with a 
view to use tbe land in an unusual manner be 
brings upon the land water which would not 
naturally have come upon it, he will be liable 
for damages for tbe escape of the water into tbe 
land of bis neighbour. Kenarau AKHULI v. 
8RI6TIDBAR CHArtTEBJBE, 16 O.W.N. B7S. 

I 1(61 )—Injury done to plainti£'s land by reten¬ 
tion of water on defendant’s land—Such water 
not brotight by any act of de/entZanf.—Water 
was not brought on defendant’s land by any 
act of bis ; but water which flowed on one 
portion of hiB land for tbeparpOBOof protecting 
another portion of hie land, wae retained by 
him, and aa a result of such retention, damage 
wae oaneed to the land of the plsuntiffa wbi^ 
adjoined. under tbeoireumBtanoes, that 

ilw retention of water on defendant’s land in 
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order that it might not flow to another part, is 
not an act done in the natural and ordinary 
course of the enjoyment of property which 
would protect him from being liable in dama¬ 
ges to the plaintifis, if injury had been done to 
his land. RAMANUJA CHARIAR V. KRISHNA- 
S^WAMI MUDALi, 8 H.L.T. 368=81 M. 169. 
(28 B. 472. D.) 

[Z2)—Wr(mg-doer — Contribution. — Although 
one of several joint wrong doers has discharged 
tbe whole decree which was passed against all 
of them for the wrong committed, he is not 
entitled to recover contribution from the rest. 
HARNATH V. HAREE SINGH. 4 N.W.P. 116. 

(33) —St/iZ against joint tort-feasors — Com- 
promise between plaintiff and one defendants 
Such compromise no bar to a decree against the 
other defendants.—T\ie plaintiff sued several 
defendants jointly to recover damages in respect 

I of an alleged assault committed on him by the 
defendants, but entered into a compromise 
with one of the defendants. Held that this 
compromise did not preclude the plaintiff from 
recoveriog damages against the other defend¬ 
ants. BAM KUNWAR V. SHAIKH ALI 
HUSAIN. A.W.N. 1908, 180. 

(34) —JbinZ tort-feasors or wrong-doers—Lia- 
bHity, joint and several — TAmitation — Limita¬ 
tion'Act (XV of 1877). ss. 7 and 8—Hindu Law 
— .Vitakshara— Joint family. Manager or karta 
of—Discharge, right to give a valid, for minor 
brother — Survivorship-Property inherited from 
maternal uncle—Certificated guardian, con¬ 
currence of — Mesne profits, suit for — Co-oumers, 
right of.—Per Brett, /—The liability of joint 
wrong-doers is joint and several, and tbe person 
to whom the wrong is dona is entitled to sue 
them jointly or severally at bis choice. The 
factor that tbe claim is barred by limitation as 
against one will not in itself free tbe others 
from liability. Nephews inheriting property 
of their maternal uncle take tbe property as co- 
owners without benefit of survivorship, and 
they cannot be held, under tbe Mitaksbara 
Law, to have formed, in respect of that pro¬ 
perty. a joint family separate from their father, 
of which tbe eldest brother, on attaining his 
majority, became tbe manager or karta ; and 
tbe eldest brother has no power to grant a valid 
discharge in respect of debts due to his minor 
brother without tbe coocurrence of tbe guar¬ 
dian, much less of a certifleated guardian ap¬ 
pointed by Court, of tbe property of such minor. 
When persons inheriting as co-owners have 
each of them distinct rights to a share, the 
concurrence of the otbere is not necessary 
to enable one of them to give a valid dis¬ 
charge for bis special share. (27 M. 800, R.) 
Per Mookerjee, J .— Where several persons join 
in committing a tort, each is responsible for 
tbe injury BUBtained by their common act, and 
their liability is joint and several at tbe will 
of him to whom the wrong is done. He can 
Bue any one et more of them at bis election, and 
kboee who are sued cannot iniist on having 
tbe others joined as defendants (8 0. 868, B.) 
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The rule that in actiocs (or wrongs independent 
of contract, where several persons are entitled 
to sue in reapect of a wrong done to them 
jointly, as (or instance, in cases of injury to 
their joint property by trespass, conversion or 
negligence, they should in general all join as 
plaintills in the action, is not inflexible. (25 C. 
285, 2 C. L J. 496, R-) When two persons 
have been damnified by the same tortuous act, 
and have, therefore, a joint- cause of action, one 
is entitled to enforce bis claim for damages, so 
far as he has been injuriously affected by the 
tort, although the claim of the other is barred 
by limitation. (25 C. 285, ff.) In the case of 
a joint Mitaksbara family,where a right is vested 
in all the members jointly, the managing mem¬ 
ber may, within the meaning of s. 8 of the 
Limitation Act (XV of 1877), give a discharge 
without the concurrence of the minor members 
of the family, and time may, therefore, run 
against all the members of the undivided 
family including the minor members thereof. 
(4 A. 512, 16 M. 436. 58 P,R. 1882, R.) 
Whore on the death of a maternal uncle, his 
estate devolves by inheritance on bis sister’s 
sons, who at the time ace undivided 
members of a Hindu family governed by 
the Mitaksbara Law. they take it as co¬ 
owners or tenants-in-commoQ without benefit 
of survivorship. (27 M. 300, i?.; 29 I. A. 156. 
25 M, 678, Expl. d: D.) As a general 
rule, where a joint right to sue arises out 
of a tort, one or some of the holders of such 
right cannot give a discharge without the 
concurrence of the others, unless they are 
all partners or executors or members of a joint 
Hindu family, the manager of which has im* 
plied authority to bind all the members by a 
discharge given by him. The test to be applied 
is whether it is the intention of the parties 
that each of the persons in whose favour ihe 
obligation is created is a creditor for the whole ; 
if so, a payment to one liberates the debtors 
against all the creditors; if not,each is a creditor 
for bis own share and cannot give a discharge 
for the whole obligation. (7 A.313, 5 O.L.J. 270 
= 34C. 305. 25 A. 155. 1 N.L.R. 24. R.) The 
powers of a guardian appointed by the Court 
to take care of a minor’s property cannot be 
nullified, and the minor’s elder brother cannot 
give a discharge as regards the minor’e 
share without the concurrence of such guar¬ 
dian. (1888 Bom. P.J. 141, 14 0. 50, R.) 
S. 8 of the Limitation Act applies only to 
cases where the joint creditors or claimants are 
persons whose .substantive right is joint, that 
is , where more than one individual possesses 
the same identical substantive right; the 
section does not apply to persons whose rights 
are distinct and different, but who are permit¬ 
ted to enforce such separate rights by one 
judicial procees. Harihar PERSHAD v- Bholi 
PARSHAD, 6 C.L.J. 383. (28 M. 479, 14 0. 

50. 25 A. 155, R.) [R., 11 C.L.J. 503; 

Rel. on, 13 C.W.N. 815=1 Ind. Oas. 670.] 

(35)—Sttif for compensation—Damage for 
assault—Criminal prosecution. —A person who 
is assaulted oan pursue his oivil in addition to 


Toft— continued, 

his orimioal remedy; but if punishment ia 
person has been resorted to, that must alwaya 
be an important element in mitigation in sab- 
sequentiy estimating the amount of penalty to 
be inflicted in pocket. MiSR RAMJl v. 
JlWAN RABIAND KIDAR NATH v. MISR RAMJI, 
&.W.N. 1881. 181. 

(36) —Assauft—Sttif for damages -Exmplioa 
of one of several joint tort-feasors—Whether 
release of all. —Where the plaintiff, in an action 
for damages against several persons convicted 
of having beaten him, compromised with one 
of them to the extent of the liability of that 
particular tort-feasor, held, that the others 
remained liable and were not exonerated from 
liability by reason of one man admitting his 
own guilt and agreeing to pay his quota of 
damages. RAMA KUMAR BiNQH V. SHAIK ALI 
Hussain, 6 A L.J. 133 = S1 A. 173= Hod. 
Cas. 884. 

(37) —Suitfor injunction—Substanlial annoys 
ance, s. 384, Civ. Pro. Code, 1859—Belie/ not 
claimed, not to be decreed. —When the land on 
which, a temple was built belonged to the 
defendant, held, that he was at liberty to build 
what structure he pleased and the Courts could 
not by anticipation grant a decree prohibiting 
him against annoying the plaintiff. [R.. 10 
A. 356.] The Court is not at liberty to deorea 
to the plaintiff relief be has not olaimed. EaSIU 
ALI Khan v. Birj Kishore, 2 N.W.P. 182. 

(38) — Malicious 2>''Osecuti07i — Damages — 
Malice — Reasonable and probable cause,— 
A zemindar who was being examined by a 
Tahsildar in the course of an enquiry, made an 
observation which implied a serious imputation 
on the latter’s honesty and official character. 
The Collector to whom the complaint of the 
Tahsildar had been addressed, inflioted on the 
zemindar in his capacity as Magistrate a 
punishment which was harsh and out of all 
proportion to the offence committed. Held, in 
a suit for damages by the zemindar against the 
Tahsildar. that the latter was not liable for 
injury or loss sustained by the former as the 
pcoseoutioQ was neither malicious nor ground¬ 
less. KISH0R6B LaLL V. ENABTH HOSSEIN 

Khan, i N.W.P. 71. 

(39) —Attachment wrongful—Malice—Not ne¬ 
cessary for damages—Tort—By Government 
servant—No catese of action against Government. 
—When an aol prima facie wrongful is com¬ 
mitted, and actual damages are thereby sustain¬ 
ed, no malice need be proved to recover 
damages. Where the tort is committed by the 
servant of Government carelessly, there is 
no cause of action against the Government. 
RAMASWAm AYBNGAR V. RAJA MUTHU- 
SWAMl AIYER, H.W.N. 1812, 142. 

{iOi— Damages—Wrongful attachment — Bona 
fide mistake, no defence.—In a case of wrongful 
attaohmenfc, the decree-holder who moves the 
Court is responsible for what follows and musk 
make good any loss suffered by the person 
whose goods have been wrongfully seized. Ba 
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Tort—continued. 

Id a treepasBet aod a wrong«doer aod is respoosi- 
ble lor all damages, however ionocently and 
mistakenly be may have acted. MURUOAPPA 
Chetty V. Kaban.ath. 12 lod. Gas. 26. (3 6. 
74, 17 I.A. 17, 17 0. 436, R.) 

{i'i.)—Action for tortto wife —Suit by husband 
alone—Noii-ioinder of wife—Act VIII of 1859, 
s. ^50—Defect ceovd.—Where a Hindu husband 
brought an action iounded in hia plaiut on a 
personal wrong done to his wife, uiz., assault 
committed and abuse given, but it appeared in 
evidence that the abuse complained of had been 
given both to himself and to hie wife, the non¬ 
joinder of the wife was held to have been cured, 
under the oiroomstance^ of the case, hv s. 350 
of the Uiv. Pro. Code of 1859. Mussamdt 
Googree V. Ruttun Chund Puree, 3 P.R. 
1869. 

(42)—.4ci X of 1959, s. 106—Failure to 
appear as a third parly m rent suit.—A person 
who did not appear as third party in a rent suit 
is not without a remedy if he is wronged. It 
is a general rule of law that any man being 
aggrieved shall have some means of redress. 
FUKBER CBAMD AYAH V. ROKEEMUNISSA, 

6 W.R. Act X. Rul. 50. 

Exercise of powers given bv statute—L<abi. 
lity to be sued in tort— See 6om. ACT HI OF 
1901, s. 54 ( 1 ) (e), 4 8.L.R. 65=6 led. Cas. 
208. 

Wrongful collection of cess by ColUctor— 
Acting in excess of statutory authority—Liabi- 
litv in damage's—MAD. ACT V OF 1984, 
fl. 76. 8 M.L.T. 201 = 20 M.L.J, 771=7 Ind. 
Oas. 799. 

' Actio personalis mnritur cum persona ’— See 
ACTIO PERSONALIS, 3 Bom. L.R. 167 = 25 B. 
A74. 

See ACTIO PERSONALIS, 4 Bom. L.R. 325 = 
26 B. 597. 

Actions sounding in—8. 60, Oiv. Pro. Code 
(19081—OlV. Pro. CODE, 1908, ss. 2 (17), 
80. 12 Bom. L.R. 615. 

Damage to two persons caused by same tor¬ 
tious act—Right to sue as joint plaintifis— 
See CIV. Pro. CODE, 1908. 8. 99. 1 8.L.R. 
t81. 

Maliciously procuring breach of a contract— 
See Contract—Breach of Contract, 8 
Bom. L.R. 610=30 B. 598. 

. Proouring breach of promise to marry-Malice 
—Efleot—iSVe CONTRACT—BREACH OF CON- 
TBAOT, 7 M.L.T. 894 = 5 Ind. Cas. 476=20 
M.L.J. 784 = 38 M. 417. 

Breach of contract—Tort— 8/e CONTRACT— 

Breach of Oontbaot, 8 M.L.J. 186. 

Corporation’s liability tor nonfeasance-Sse 
OOBFOBATION, 6 Bom. L.B. 76 = 26 B. 340. 

. Bight to vote, action to recover damages tor 
velustng to receive a nomination paper—5 m 
8 Bom. L.R. 6d6=81.B. 87« 

C. IX—93 


Tort — concluded, 

Merger of tort in felony—St’c EVIDENCE— 
Miscellaneous, 13 C.W.N. 50i=4 Ind. 
Cas. 523. 

' Hindu Law—Tort by father, liability of sons 
under Hindu law to pay damages —HINDU 
Law—Debts, lO Bom. L R. 297 = 32 B. 348. 

Action in—Non-joinder of parties—Joinder 
when too late—See LIMITATION ACT, 1908, 
s. 22. 25 C. 285. 

False imprisoDment-See LIMITATION ACT, 
1908, art. 19, 5 Bom. L.R. 490. 

Limitation—Suit based on— See LIMITA¬ 
TION ACT, 1908, art. 30, 3 M. 240. 

Loss by collision of ships, suit to recover 
damages for. an action in tort— See LIMITA¬ 
TION ACT, 1908, arts. 36 and 49,11 B. 133. 

Injury to servant owing to neglect of another 
servant—Common employment—Liability of 
master—Set' MASTER AND SERVANT, 9 A.L. 
J. 173. 

See MASTER AND Servant, li W.R. 101. 

See Maxims, 12 Bom. L.R. 769. 

Doctor, action by a doctor to recover his 
fees, negligence as a defence— See MEDICAL 
Practitioner, 8 Bom. L.R. 93. 

See Mesne PROFITS-RIGHT TO MESNE 
PROFITS. 9 O.L.R. 1. 

Joint tort-leaaors—Liability of—Release of 
one—Effect—See MESNE iPbOFITS-SUIT 
FOR MESNE PROFITS AND ASSESSMENT IN 
EXECUTION. IlC-L.J. 503=6 Ind. Css. 69= 
14 C.W.N. 849 = 37 C. 559. 

See Minor-TORTS by Minors, 3 N.W.P. 
191. 

Wrongful act done in respect of land— 
Melvaramdar and Kudivaramdar, right of both 
to jointly see in respect of wrong—No mie- 
joinder-See MISJOINDER—OF CAUSES OF 
ACTION, 6 M.L.J. 136. 

Wrongful attachment of partnership property 
—Right of individual member to sue for dama* 
ges—See PARTNERSHIP—GENERAL, 2 8,L. 
R. 26. 

Action against one joint tort-fean'‘r bars 
another action against others—See RES JUDI¬ 
CATA—GENERAL. 14 Bom. L.R. 9. 

Riparian rights, action to recover damages 
for diverting the course of a rivet— See RIPARI¬ 
AN RIGHTS, S Bom. L.R. 87. 

BeoreUry of State, action against— See 8T. 
21 & 22 Vie.. C. 106,88. 42, 65, 6 Bom. L.R. 65 
= 26 B. 314. 

Natural water-course—See WATEB-COURSB, 
9 Bom. L.R. 864. 

Tort-feasors. 

See CONTBIBOTION. SUIT FOB—JOINT 

TOBT-FBABOB8. 
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Tort-feasors—concluded. 

See CONTRIBUTION, SUIT FOR—GENERAL, 
6 C.W.N. 88. 

Joint—Extent of liability—See MESNE PRO* 
FITS—Mode of assessment, 15 O.W.n. 825. 

Several joint wrong-doers, if judgment 
obtained against one a bar to action against the 
others—Sec RES JUDICATA—PARTIES, 14 B. 
408. 

Total Loss. 

See Insurance, 3 B.H.O. A.C. 1. 6 B.L.R. 
218 . 

Touching the Pen. 

Execution of document by marksman— See 

Deed—Execution of Deeds, 6 Ji. L. J. 
209. 

Tout. 

(1) — Tout— Evidence — Interference by Ike 
Chief Court—Ss. 3 mid, 36 of Act XVIII o/1879, 
as amended by Act XI of 1896 and s. 13 of the 
Punjab Courts Act XVIII o/l884.— Beld, that, 
a person cannot be declared a habitual tout, 
when evidence of bis being so is vague and 
general, while there is the testimony of appar¬ 
ently respectable witnesses to the contrary, 
Nizam Din v. The Crown, 26 P.W.R. igo9. 
Cr. 

(2) —Tout—Evidence—Power of Chief Court 
to interfere—Ss. 3 and 36 of Act XVIII of 1879, 
as aviA^vded by Act XI o/ 1896 and $. 13 of the 
Punjab Courts Act XVIII o/1884.—flefd. that 
the evidence of an ordinary witness totheeffeot 
that a Barrister pays a person commission on 
any case brought to him while the Barrister 
himself denies,it is not sufficieDt to declare that 
person a habitual tout. Baisaehip Ram v. 
THE CROWN. 27 P.W.R. 1909. Cr. 

Tout, declaration of—See ACT XVIII OF 1879, 
as. 3, 4, 5 Bom. L.E. 726. 

District Magistrate declaring a person to be a 
tout—Procedure—Personal inquiry necessary— 
Opportunity to show cause—Sec ACT XVIII OF 
1879, 83. 3. 36, 12 C.W.N. 842. 

List of persons “ proved to the satisfaction of 
the Court habitually to act as touts ’’—See ACT 
XVIII OF 1979. ss. 3, 36, A.W.N, 1896, 107. 

SeeACTXViri OP 1879, ss. 18.14, 31 P.W.R. 
1909, Cr. 

Order declaring a person to be a—Revision— 
See ACT XVIII OF 1879. s- 36, 115 P.L.R. 1909 
= 11 P.R. 1909, Cr.==3lDd. Cas. 977 = 10 Cr. 
L.J. 443 = 28 P.W.R. 1909. Cr. 

See ACT XVIir OF 1879. s. 36. 21 A. 181 = 
A.W.N. 1899, 16, 108 P.L.R. 1904 = 22 P.R. 
1904. 

Enquiry before offioer empowered to make 
list—Delegation of authority—See ACT XVIII 
OF 1879, s, 36, 6 C.W.N. 289. 

Order declaring certain persons to be 
touts—Application to High Court under a. 15, 
24 and 26 Vie., Cap. 104.'—Application to 


Tout— concluded, 

Division Bench—Whether Bench competent to 
dispose of application—See ACT XVIII OF 
1879. 8. 36. A.W.N. 1908. 279 = 6 A.L.J. 22 
= 31 A. 59=1 Ind. Cas. 143. 

Declaring a person to be tout—District Judge 
to take evidence himself—Power to direct 
Munsif to take it—Opportunity to show cause — 
Procedure when Munsif suspects a person to be 
a tout—See ACT XVITI OP 1879, s. 36, 12 
C.W.N. 843, Note. 

Applicatiou to District Court for declaring 
certain persons as touts—Disposal on affidavits 
—Validity—Examination of witnesses—Juris* 
diction of District Jodge—See ACT XVIII OP 
1879, 9. 36, 26 M. 596. 

Procedure— Misjoinder or muUifariousness- 
—See ACT XVIII OF 1879, a. 36, 11 C.L.J. 
513 = 6 Ind. Cas. 327 = 11 Cr. L.J. 320. 

See CIV. PRO. CODE, 1908, 0. XVI, r. 20. 
2 N.W.P. 67. 

Towage. 

(1)— Toivof/c—Services —Towage or salvage. 
—The question whether services are “ towage” 
or “salvage” is a question of law for the Court 
to decide. CLAN 8BAW v.CASHMERE, 1 Bom, 
L.R. 570. 

Towage contract — Vice-Admiralty—Action 
in rem—Owner indirectly impleaded—Protec¬ 
tion clause in—See ACTION IN REM, 10 0. 866. 

Ship—Bottomry bond—Maritime lien— 
Master’s lien for wages and disbursements— 
Priority of lien—See JURISDICTION—ADMI¬ 
RALTY AND VICE-ADMIRALTY JURISDICTION, 
6 B.L.R. 323. 

Salvage and—Dislinotiou between—See SAL- 
VAGB, 27 C. 860. 

Tower of Silence. 

Grant of land for, withinoantonmentlimils— 
See Native State, 12 O.W.N. 465, P.C.=36 
C. 478 = 36 I.A. 79 = 3 M.L.T. 839=4 N.L.R. 
65 = 14 Bur. L.R. 102= 18 M.L.J. 199 = 10 
Bom. L.R. 287=7 C.L.J. 401. 

Towing. 

Slay of Proceedings—Begulation as to tugs— 
River navigation—Towing. —A party having 
two tugs, A and B, undertakes to supply tugs 
to two vessels, P and Q, in the order of their 
engagements as soon as the tugs are free. A ia 
first free, and tows P, which has the prior claim, 
to Diamond Harbour, where she becomes dis¬ 
abled. B subsequently tows Q, and, findingA 
disabled at Diamond Harbour, leaves Q and 
tows P out to sea, returning subsequently for 
Q. Held that B was not justified in leaving Q 
but that she ought to have towed her out to 
sea without interruption. NOTVRJEB NUS- 
SERWANJBE V. JOHANNES, 1 Hyde 293, 

Town. 

When a village becomes a—ViLL'AGEr 
26 P. R. 1910=32 IP.W.B. 1910=5 Ind. Oas. 
909=162 P.W.R. 1910. 
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Town nnd Village Landt, Lower Burma. 

See BUR. ACT IV OF 1898. 

Town Datiea, etc., Abolition of, Bombay. 

See Bom. act XIX OF 1844. 

Towns Improvements. 

See MAD. ACT X OF 1865. 

See mad. ACT III OF 1871. 

Towns, Improvements in. 

See ACT XXVI OF 1850. 

Track-rent. 

Payable by the Bombay Tramways Com¬ 
pany to the Corporation of Bombay after pur¬ 
chase—Duration of payment—Ses BOM. ACT 
I OF 1874. 8. 30.9 C.W.N. 337. P,C. = 28B. 
S02«31 T. A. 169 = 6 Bom.L.R. 739. 

Trade. 

(1) —Taxes on trades in Ancient India— 
Muhlarafa—Trade-tax—Zemindar's right to 
collect—Reg. XXV of 1802, s. i—Reg. XXV of 
1832.—The right of the sovereign power to 
collect taxes on trades and professions is of 
extreme antiquity in India, but these dues, 
though farmed out, were not exigible by tbe 
owners of land, as such, but by tbe sovereign. 
Tbe zemindar of Karvetoagar has not tbe right 
of colleoting tbe muklarnfa or trade-tax from 
artizans in bis Zemindari, delegated to him by 
Government, and tbeassignessof the Zemindar 
cannot legally exercise this right, Qrtare — 
Whether it was competent to Government to 
commit the collection of this branch of the 
revenue to Zemindars for their own benefit. 
Vedanta V. Kanniyappa, 9 H. 14.‘F.B. [B.. 
16 M. 34.] 

(2) — Will—Executor—Trade of testator car¬ 
ried on by the executor — Directions of the 
testator to carry on the trade—Debts inairred 
in carrying on the trade —Liability of the exe¬ 
cutor « personal—Testator's trade assets also 
liable. —Atestator by biswill directed an execu¬ 
tor of bis to continue bis business in cotton, 
cottonseed and cotton ginning, in order to per¬ 
petuate his name, so long as it coxild be carried 
on at a good profit; but if it appeared that the 
trade would suffer so as to destroy his (testa¬ 
tor’s) reputation, the executor was enjoined to 
stop it. Tbe trust-trader, in oonjunotion with 
his co-exeouttiX| carried on tbe business and 
employed therein the trade assets. The manage¬ 
ment resulted in heavy losses, to pay off which 
tbe executor obtained money by a mortgage exe¬ 
cuted by tbe co-exeoutrix. to tbe defendant, of 
the ginning factory used in tbe busioess. ^ Tlie 
plaiutiffs, tbe benofioiariea of tbe testator,' who 
were also the exeoutor’s sons, sued the defendant 
for a declaration that the factory was not liable 
to be sold under tbe mortgage decree. Beld, 
dUmitaing the suit, that the mortgage was by 
one member of tbe firm with the consent and 
informal oo-operation of the undiscloeed part¬ 
ner—the executor, who had the implied antho- 
rity of the teetator to deal with the factory in 


Trade—concfuticd. 

tbe ordinary course of busioess: and that there¬ 
fore tbe mortgage was valid and binding on the 
executor or as principal. Held, also, that a mort¬ 
gage by a trader under a testamentary trust, of 
the testator as factory, was referable to bis im¬ 
plied authority as a trustee, and not to his 
position as executor. An executor carrying on 
the trade of bis testator under a testamentary 
trust is liable personally to the trade creditors, 
and is entitled to use, as a trader, tbe trade 
assets of tbe testator. He does not violate his 
trust by carrying on tbe trade in conjunction 
with bis executor who is not named as trade 
trustee. Tbe trustee, though personally liable 
for tbe debts which he contracts in tbe course 
of the business, has a right to be paid out of 
tbe specific assets appropriated for that purpose 
and tbe trade creditors are not'to be disappoint¬ 
ed of payment so far as the assets so appro¬ 
priated are concerned. JETHABHAI Keval- 
BHAI V. CHOTALAL CEUNILAL, 12 Bom. L. 
R. 1»34 B. 209»5 lod. Gas. 594. 

See Contract act. 1872, s. 27, 7eBom. L. 
R. 107 = 29 B. 107. 

Contract iu restraint of—See CONTRACT 
ACT. 1872, s. 27. 7 Bom. L.R 107 = 29 B. 
107. 

Agreement in restraint of—Unreasonable 
restraint—Attempt tomonopolise trade— Illega¬ 
lity—See CONTRACT ACT. 1872, s. 27, 13 C. 
W.N. 388=9 C.L.J. 216 = 1 Ind. Gas. 94. 

Ancestral—and ordinary partnership, dis¬ 
tinction between—See Hindu Law—Joint 
Family, 5 B. 38. 

Rights and liabilities of co-parcener’s joint 
family trading firm— See Hindu Law—Joint 
Family, ll Bom. L.R. 255 = 2 Ind. Cas. 173 = 
34 B. 72. 

Ancestral trade on Hindu minor's behalf— 
Liability of minor— See HINDU LAW— 
joint Family. 3 C. 738 = 2 0. L.R. 440. 

Family without ancestral ‘property—Pro¬ 
perty acquired by trade iu which members 
were jointly engaged-presumption as to pro¬ 
perty being joint—Survivorship— See HINDU 
LAW—Joint Family, 27 M. 32. 

Trade protective society’s busioess, if conduc¬ 
ive to public welfare—See LIBEL, 12 C.W. 
N. 1053, P.C.=19M.L.J. 20=14 Bur. L.R. 
225 = 4 M.L.T. 21 = 1 Ind. Cas. 348. 

Rule of tbe Cotton Trade Association, con¬ 
struction of—See Rules—CONSTRUCTION op, 

7 Bern. Ii.R. 805. 

Trade Debts, 

Properly inourred by a Hindu widow on tbe 
credit of tbe assets of tbe business to which she 
has succeeded, are recoverable after her death 
out of tbe assets in tbe bands of tbe reversion¬ 
ers—See Hindu Law—Debts, 3 Bom. L.R. 
788 = 36 B. 1206. 

Trade Libel. 

See Libbl, 13 C.W.N. 1166= 86 C. 907 =3 
Ind. Caa. 881. 
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Trade-mark 

(1) — Tratlc-mark, acquisition of—Use—Dura- 
tunt — Particular class of 'goods to which the 
trade mark is applied .—It is the adoption and 
u^e of a trade-m>*rk which gives a title tc it. 
A$ soon a trade-mark has been so employed in 
the market as to indica'-<e to purchasers that 
the goods to which it is attached are the manu¬ 
facture of a particular Srm, it becomes to that 
extent the property of the firm. The actual 
length of time, it has been employed is not an 
imp irtant ingredient provided it has been used 
long enough to render it probable that a re¬ 
putation in the market bad bean acquired. The 
acquisition of an exclusive right to a mark or 
name in connection with a particular article 
of commerce cannot entitle the owner of that 
right to prohibit the use by others of such 
mark or name in connection with goods of a 
totally different character. BADISCHE ANI¬ 
LINE' ETC. V. TE-TPALL, 5 Bom. L R 102S. 

(2) — Right to restrain another from usitug 
a parliculnr name .—A dealer in, or a manu- 
faoturer of. a particular article, who adopts a 
name for that article, whether the name be a 
purely fanoy name, or a descriptive name, 
cannot restrain another dealer from using the 
same name, simply on the ground that the 
article so named has acquired a reputation, even 
though it may be that the public have grown 
accustomed to buy the article in question only 
relying on the name and without examining the 
quality of the article. For a mao to be entitled 
to leetrain another from using a particular name 
with reference to a commodity, he must be in 
a position to show that the public have grown 
to associate that particular name with himself 
as the manufacturer of, or dealer in the article. 
MAHOMED ESUP V. RA.IARATNAU PILLAI, 
7 H.L.T. 9S«8 Ind. Gas. 712=^33 U. 402. 
{21 0. 3G4, 35 C. 311, 15 M.L.J. 45. R.) 

(3) — Infringement of—Rights oj manufacturer 
and importer of an article regarding a trade¬ 
mark. —Plaintifl sought a perpetual injunction 
to restrain defendants from importing or selling 
any watches similar in appearance to the wat¬ 
ches imported by himself or having any design 
or mark, whatsoever, which may be calculated 
to deceive purchasers into the belief that such 
watches were the watches imported and sold by 
the plaintiff. The trade-mark on the watches 
was the trade-mark of the manufacturers, the 
exDorterSi and the plaintiff’s couneotion with the 
watches was that of an importer and seller under 
a contract for exclusive supply in India. Held, 
that, as the plaintiff had failed to show that the 
value of the trade, which he carried on, was due 
to the reputation acquired by, and attaching to, 
the trade-mark, as a guarantee of importation by 
him« and not merely as a guarantee of manu¬ 
facture by somebody else, and that the limita¬ 
tion of that trade-mark was an infringement of 
an exclusive right of bis own, entitling him to 
ask for protection, he was not entitled to the 
injunction asked for.. An importer can only 
protect a trade mark representing his own re¬ 
putation and the advantages accruing therefrom 
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but not the trade mark of another, a manufao- 
turer or producer. He is not in the legal sense 
aggrieved ar. any use of the trade-mark which 
beinogs not to bimself but to the producer. 
Importers can only protect marks indicating 
importation by them. If their importation is 
not indicated by the marks but otherwise, as 
for instance by the style and name under which 
they trade as importers, they could not use to 
restrain the use of the marks, and could only 
sue if their trade name and style were deceit¬ 
fully assumed by a rival- A trade-mark, which 
represents not the importer’s reputation but the 
manufacturer’s, is under the control and pro¬ 
tection of the latter, not of the former. HElNI- 
GER V. Droz, S Boro. L.R. 1»25 B. 433. 

[^)—Infri}igement of—Colourable imitation — 
Fraud.—To entitle the owner of a trade-mark 
to redress, although fraud is necessary, the 
fraud does not necessarily consist in an inten¬ 
tion to deceive on the part of the defendants, 
but in an actual deception or in the creation of, 
a probability of deception independently of any 
fraudulent intention. It is not necessary for 
relief in equity that proof should be given of 
persons having been actually deceived, and 
having bought goods with the defendants' 
mark, under the belief that they were of the 
manufacture of the plaintiffs provided that (be 
Court be satisfied that the resemblance is such 
as would be likely to cause the one mark to be 
mistaken for the.other. What one has to look at, 
in cases of colourable imitation of trade-marks, 
is not whether a critical and astute purchaser 
seeing the two labels side by side would be 
able to detect the difference, but whether (be 
distinctive and characteristic symbol is the 
same in both cases so that one is likely to be 
taken for the other. It is immaterial whether 
there are slight differences which could be 
detected on a close scrutiny. Trade-marks 
appeal for the most part to the illiterate 
classes who are unable to read or would be 
unlikely to spell out the descriptions round 
the border. E. D. SASSOON v. D. L. MILLS 
Company, 1 Bora. L. R. 291. 

(5 )—Infringement of—Colourable imiiafion 
misleading the public—Ignorant and unwary 
up-country purchaser—Likelihood of deception, 
—A trader has a right (o use any marks be 
pleases, so long as they are not calculatad to 
mislead the public or infringe anybody’s trade¬ 
mark, In order to ascertain whether a trade¬ 
mark is calculated to deceive purchasers into 
the belief that they are buying goods of one 
manufacturer, when they are not bis goods, the 
Court may look at the two marks in question, 
with its own power of forming an opinion, ac¬ 
companied by the evidence given in the case. 
In India, if the goods are despatched and sold 
up-country, the Court must also consider if the 
marks are calculated to deceive the incautious, 
ignorant or unwary up-oountrypurohaser. The 
question in these oases is, not whether the 
mark complained of has deceived, but whether 
it is calculated to deceive. Per Sale, J, 
—A counterfeit trade-mark may be defined 
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as a trade-marki which is either desigoed 
and used with the iuteutioD of deceiving, 
or which, b; reason of its resemblsDce to an- 
otb^r pre*(xisliDg and already established mark, 
is calculated to deceive, apart from any dis¬ 
honest intentioD. It lies upon the plaintifitto 
establish affirmatively that themarks of resem¬ 
blance were accidental and not desigoed. 

If the plaintiff, having the opportunity, deli¬ 
berately abstains (rom showing that the resem- 
balance adopted by him was accidental and 
innocent, it necessarily followa that it was the 
result and out come of deliberate design and 
inteDtion. If tbe Court, on the facta before it, 
must presume that tbe resemblance is not acci* 
dental, but intentional and designed, then, tbe 
imitation must have been designed with tbe 
object of deceiving. If the object was to deceive, 
then, tbe Court will presume as against tbe 
wrong doer, that tbe means employed to cause 
deception were calculated toeSect that purpose. 
This is tbe efiect of tbe ruling in John Smidl 
V. nediaway. (32 C. 401, B.) It ia only if 
tbe fraudulent design is negatived that it 
becomes material to enquire whether the 
reeemblance between the two combinations of 
marks was calculated to deceive. Evidence of 
experts or men in tbe trade cannot be given to 
show whether or not a combioation is such as 
is calculated 10 deceive tbe purchaser. It ia a 
question entirely for tbe Judge. Evidence of 
facte, which may assit't tbe Judge to ceme to a 
conclusion whether one mark is a colourable 
imitation of another, may be given. In a suit 
for slander of title, malice in law is not suffi¬ 
cient, t.e., it is not sufficient to shew tbac (be 
mark or combination of tbe plaintiff was falsely 
charged as a colourable imitatinn, without legal ; 
justification or excuse. Malice in fact must be 
roved. NEMI CHAND v. C. W. WALLACE. 11 
.V.N.S3?»34 C. 49S-Od appeal from 4 C L- 
J, 268^10 C W.N, 107. [Ajffiimed, 34 C.51L] 

(6)—injtmcficti —colour able 
imttxjiion of other*s tables — Plaintiff^s right of 
action,^ A person wbo uses a label which is a 
dcLbeiate combination o( ctber registered labels 
with a view to represent and sell bis wares as 
tbe wares of others, cannot be allowed to take 
out an injunction reetraining some other person 
from imitating bis label. ABDUL v. Maba- 
MADALI, 3 Bora. L.R. 220. 

{!)—Trade-mark—Imilaticn of^ Injunction 
^CovipensatiOn .—Tbe pUintifl alleged that be 
bad acquired by registration and also by use 
tbe ownership of tbe trade*mark ** Scissors,'* 
and that be bad usee it for many years upon 
packets of thread which be sold in tbe open 
marker,tbe device being a picture of an ordinary 
pair ofsoisaors; that tbe defendant is using a 
device including a picture of a pair of wbat be 
calls trimmers but which, to the ordinary eye 
of tbe man, uneducated in pictures and possessed 
of DO abDormal powers of obeeryatioDt is a pair 
of aciuora. The plaintiff prayed for an injuno^ 
tioD against the defendant and for oompensa- 
tsoQ, Held, that tbe plaintiff was entitled to 
the injunotion asked for. No actual damage 
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having been proved i a decree for compensation 
was refused. KabmElahi and Co. v, ABDUL 
AZIZ, 127 P.L.R. 1909*116 P.W.R. 1909 = 
4 Ind. Cas 963. 

(8 )—re semblance i intentional or 
accidental — Ex 2 )ert-evulencef if admissible — 
Malice'.It lau\ not sujfficuni—Malice in fact t(f 
be proved—Sea Custims Act {VIII of 1878)— 
Merchandise Marks Act {IV of 1&89), s. 13 (n) 
Collectifr of Customs, pomer to moke enquiry^ 
Detention of goods bp Collect(n'—Documents 
tendered dc-bene* esse refreshing 

memory bp document, effect of .—A counterfeit 
trade mark may be defined as a trade mark 
which is cither designed and used with the in¬ 
tention of deceiving or which, by reason of its 
resemblance to another pre existing and already 
established mark, is calculated to deceive, apart 
from any dishonest inuntion. It lies upon the 
plaiotiS to establishaflJirmativcly that tbe marks 
of resemblance were accidental and not designed. 
If tbe plaintiff, having the opportunity, deli¬ 
berately abstains from showing that tbe 
resemblance adopted by him was accidental 
and innocent, it necessarily follows that it was 
the result and outcome of deliberate design and 
intention. If tbe Court, on ibe facts before it, 
must presume that the resemblance is not 
accidental, but intentional and designed, then 
tbe iroitHlion must have been designed with 
tbe object of deceiving. If the object was to 
deceive, then tbe Court will presume as against 
the wrong-doer, that tbe means employed to 
cause deception, were calculated to effect that 
purpose. This is the effect of the ruling in 
John Smidi v. Reddaway (32 C. 401, /f.) 
It is only if tbe fraudulent dcfign negatived, 
that it becomes material to enquire whether 
the resemblance between the two cembinations 
of markst was calculated to deceive. Evi¬ 
dence of experts or moo in tbe trade cannot 
be given to show whether or not a combin¬ 
ation is such as is calculaied to doceivo tho 
(urefaas^r It is a question entirely for the 
Judge. Evidence o( facts, which may assist 
(be Judge to come to a conclusion whether one 
mark is a colourable imitation of another, may 
be given. Malice in law is not sufficient, i.e., 
it is not sufficient to Rbow that tbe mark or 
combination of tbe pla ntifi was falsely charged 
as a colou’^able imitation, without legal justi¬ 
fication or excuse. Malice in (act must be prov¬ 
ed. Tbe provisions of the Sea Customs Act 
{VIII of 1878) as amenoed by the Merchandise 
Maiks Act (IV of H89), make it quite clear 
that tbe Collector bad no power to deal with 
the question raised by tbe defendants, when 
once it became apparent that tbe pUintiff de¬ 
sired to congest the defendant's claim* It was 
bis duty then to have held bis band and to 
have obtained (be goods on being properly in¬ 
demnified, until tbe question was properly 
dispesed of in a competent Civil Court. The 
enquiry which the Collector of Customs is to 
make under e. 19 of tbe Act must necessarily 
be of a moat limited character, for, tbe Aot does 
not empower him to summon witnesses or to 
take evidence. Dooumenta tendered in an 
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ez-imiaatioD dc bene esse ate not requited to be 
teoderod again during che hearing. Where a 
witness during cross ezamioation is asked to 
refresh his memory by referring to a ptivilegjJ 
document, he may be told that theconsequenae 
of his so raferriQg to the document, would be 
to allow the other side to have a look at the 
document. Nemi ChAND v. WALLACE. 4 C. 
L J. 268 = 10 C.W.N. 107. 

(9)— Trade-nuirk —Infringement —Limitation 
{Act IX of 1908), s, 2'6—Continuing wrong — 
Registnuion of mark-Right ti sue—Cause of 
aetijyi—Actual deception "not necc&sirg — Imita~ 
lion of mark when an infringement of trade¬ 
mark—Third person allowed to use a sitnilar 
mark —Divnagci—Actual d image not necessary 
to be proved .—The infringement of a trade¬ 
mark is a emtinuing wr^og, and so long as the 
infringement continues, a fre.sb cause of action 
arises de die hi diem. In India, a plaiotiSoan 
maintain a suit for infringement of Crade>mvrk, 
even if he has not proved registration of his 
trade-mark. In a suit for infringement of 
trade-mark, it is not necessary to prove that 
any one has been actually deceived. It is suffi¬ 
cient if it is proved that the defendant ootem* 
plates committing or has threatened to commit 
an infringement. The question is not whether 
a purchaser has been deceived, but whether he 
is likely to be deceived. (34 C. 495= 11 C.W.N. 
537. 24C. 364 = 1 C.W.N 281, R.; 55 P.R. 
1901, D.) In deciding whether there has been 
an infringement of plaintiff’s tralemark. the 
Court has to see whether the device used by the 
defendant is sujb a colourable imitatioo of the 
plaintiff’s mark as would be calculated to de¬ 
ceive the ultimate purchaser. The question is 
not what would bo the effect on brokers or large 
dealers, but whether the mark is calculated to 
deceive incautious, igoorant or unwary pur> 
chasers. (34 C. 49.5 = 11 C.W N. 537. 7 B. 584. 
F.) If, as the resale of an arbitration, another 
trader has been allowed to use a trade-mtrk 
more closely resembling plaintiff’s mark than 
that of defendant, that is not the reason why 
the defendant should not be restrained from 
using other marks calculate! ti deceive the 
public. For damtges to be recovered for in¬ 
fringement of trade-mark, it is not necessary 
that special damage should be proved. It is 
sufficient to show that plaintiff’s right has been 
invaded, in which case some damages, even if 
only nominal, will be given. ABDUL SALAM 
V. HAMID ULLAH, 166 P.W.R. 1912. 

(10)—Property in—Remeiy agahist infringe¬ 
ment of —Registration of trade mark in England 
—Imiiation — Addition of devices — Want of 
patent for speciality. —A trade-mark in India is 
a species of propec&y in respect of which an 
iojunotion may issue, and although there is no 
special law regarding trade-marks as in Eng¬ 
land. plaintiff has his remedy under the Speoific 
Relief Act. The provieions of s- 103 of the 
English Patents Designs and Trade Marks 
Act of 1883 (46 and 47 Vic., chap. 37), not 
having been extended to India, the registration 
of a trade-mark in England does not place the 
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plaintiff in a better position than thedefendant, 
unless possibly as regards long user. The colour 
and siz) of a label cannot be regarded as any 
constituent part of trade-mark. Muhammad 
Ishaq v. alip Khan, 98 P.L.R. i902=S3 P. 
R. 1902. 

(II)— Trade-mark~-No system of registration 
I iu India—English law to be applied—Assign- 
' ment of trade-mark, how effected —Good will also 
to be transferred.—In India there is no system 
of registration, nor is thsre any provision for a 
statutory title to a trade-mark ; so the rights of 
the parties must be determined in accordance 
with the principles of the English Common 
Law. A trade-mark cannot be transferred in 
gross ; that is, no trade-mark can be assigned 
j except in connection with the goodwill of the 
business in which it has been used, or, in other 
I words an assignment of good will must accom- 
I pany or follow the transfer of a trade-mark. 
Consequently where a person merely takes an 
assignment of the trade mark without an as¬ 
signment of the good will, be acquires no title 
to the trade-mark. Bbitish AMERICAN 

Tobacco Co-. Ld. v. maboob Box, 7 lad. 
Caa. 279. 

{i2)—Meaning of — Registration in India— 
Effect — Proof — Vendor of goods — Right to 
bring an actUm for infringement of. — A trade* 
mtrk meaos a mark used to denote that goods 
are the mauufaoture or merchandizs of a 
particular individual Siuce there is no sya* 

I tern of registration in India which gives a per* 
j son a statutory title, it is necessary for a per* 

' son, who brings an action for the infringement 
I of a trade*mark, to establish that the mark, 

I in respect of which he makes the claim, has 
acquired a reputation in oonoectioo with the 
goods that he sells. An action for the infrin¬ 
gement of a trade-mark is maintainable, even 
though the person who brings the suit is not 
the manufacturer or selector of the goods, but 
is mnrely a vendee of them. Though no speci¬ 
fic objection was taken on appeal to the form of 
the injunction ordered iu the lower Court, which 
proceeded on the erroneous assumption that 
the goods sold by the plaintiff were prepared or 
manufactured by him, a variation must be in¬ 
troduced into the terms of the injunction, so 
8s to fit in with the facts as they actually are 
established. Jawla Prasad v. MUNNA Lal 
Sbrowjeb, 37 C. 201 = 5 lod. Cas. lOOO. 

(13)—Swif/or exclusive right to make use of 
certain trade description and for injunction 
—‘ Facing ' similarity of—Evidence Act. 

s. 65 — Opinion evi^nce, admissibility of 
— Registration of trade-marks in India. — 
The plaintiffs and the defendant were carry¬ 
ing on business as piece goods merchants at 
Madras. The plaintiffs complained that the 
defendant infringed their trade-mark on grey 
shirtings which they (plaintiffs) were importing 
from England. The plaintiffs claimed the ez- 
elusive right to the user of a combination of 
certain words, designs, letters and numbers, 
which constituted the ' facing ’ imprinted on ' 
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theic grey shirtiogs. It was proved tfaat the 
plaintiffs were using this facing coDtinuouely, 
and wiDhout alteration since 1889. It was also 
proved that in, and prior to, 1689, there was no 
similar * facing.' in use in Madras and that the 
goods beating this 'facing' and sold by the 
plaintifis, had acquired a large reputation and 
were knjwn in the market as * tulwa' or 
*kutte$' shirting, the word ' kuttee ' meaning 
sword. PlaiotiSs claimed that their trade* 
mark consisted ofth*» whole combination form¬ 
ing the facing on their grey shirtings. It was 
found that, since 1898, the defendant was,with 
the object of overthrowing the plaintifls. eSect- 
ing some change or other, in his facing from 
time to time with the result that, in the end, 
his facing came to be almost exactly similar to 
that of tbe plaiotiSs. in the words, letters and 
figurest except that tbe defendant bad im* 
printed on bis facing, scent bottles lying hori¬ 
zontally instead of swords lying in the same 
position on plaiotifis’ facing. Id short, tbe 
various marks used by the defendant constitut¬ 
ed a colourable imitation of tbe plaiotiSs* 
marks io every respect apart from the swords. 
The defendant's contention was that tbeplaint- 
ifis* goods had been known as * kuttee ' or 
sword shirtings. This being so. be (defendant) 
could copy every portion of tbe pUintitL* 
trade-m^rk except that which gave the special 
name to tbe cloth (i.e.) that be could copy 
every part of tbe combination cf tbe plaiotifis’ 
trade-mark, except tbe sword*^. from tbe use of 
which tbe plaintiSs* shirting had acquired tbe 
reputation of the 'sword' or ' Icullee ' shirting 
and that as he (defendant) u«ed scent bottles 
instead of swords on bis facing, there was no 
infringement of tbe plaintiffs' trade-mark and 
therefore plaintiffs could not get the reliefs by 
way of injunction, &c., which they sought. 
Ueldt tbst tbe plaintiffs were entitled to tbe 
iDjuDction prayed for dissent- 

in^) Jleld uoanimously, that evidence of 
opinion as to tbe probability of tbe purchaser 
being deceived or otherwise was not admissible. 
Per Davies, J. —The action was not upon a 
'trade*mark* properly so called as there is no 
registration of trade mark in this country but 
that it was upon tbe right of an exclusive user 
of what might be more appropriatply styled a 
' trade description* which recognised and 
protected under SB. 2, 4 and 6 of the Indian 
Merebandize Marks Act. 1889. To establish 
the user of a trade-mark, it is necessary for 
the claimant to show that it is by that parti¬ 
cular marking bis goods are known or recogni¬ 
zed in tbe market or by the public. He must 
also show that the marks, as arranged by him, 
indicate origin of property as well as quality* 
This tbe plaintiffs failed to pro^e. Except 
as to four items, tbe plaintiffs did not make 
out their right of excluj^ive user and tbe defend¬ 
ant did not imitate any of those marks. 
Further, what the defendant copied, be was at 
liberty to copy and no one was likely to be 
deceived thereby into taking bis goods as 
plaintiffs,' Benson, J*—There is no system 
tegisteriog trade-marks io India, Every one 


Trade-mark— continued. 

Koay use any mark or combination of marks or 
symbols that he likes, unless some other per¬ 
son has, by user, acquired a reputation, which 
couples his name with tbe mark or combina¬ 
tion of marks or symbols. In that case, the 
user acquires a property in the mark or oombi- 
oarion, which tbe law will protect just as 
much as it were a registered trade-mark* To 
that extent, it becomes bis exclusive property 
and ' no one else a right to copy it, or 
even to appropriate any part of it, if, by such 
appropriation, unwary purchasers may be 
induced to believe that tbev are getting good^ 
which were made by the firm, to whom tbe 
trade-mark belongs * For several years previ¬ 
ously, the plaintiffs bad acquired by user a 
property in their facing. Moorfi, J.—The 
principle of law applicable to a case like the 
present is "that no man may canvass for cus¬ 
tom falsely bolding out bis goods or business, 
whether by misleading description or by colour¬ 
able imitation of known marks, packages, &c, 
as being tbe goods of or business of another. 
Its application is not excluded by showing that 
the style or words appropriated by tbe defend¬ 
ant are in themselves not false as be uses 
them or that the plaintiffs, if they succeed, 
will have a virtual monopoly in an exclusive 
designation vvbicb is not capable of registra¬ 
tion as a trade mark, Tbo question is whether 
the defendant*s action naturally tends to cause 
an ordinary dealer or purchaser to think he is 
dealing with tbe plaintiffs or buying tbo plaint¬ 
iff s* goods. In the present case, there 
could be DO doubt that the facing of the 
defendant would appear to the purchaser as 
virtually identical with that of tbe plaintiffs. 
Thre object of the defeudant in adopting tbe 
facing be did must have been to cause an ordi- 
Daty illiterate purchaser to think that be was 
buying the plaintiffs* goods. (6 M. 108, R.) 
Per Davies, Benson aiul Bhashyam Ayj/an(jar, 
JJ, —No provision has been made by law for 
tbe registration of trade-marks in India and no 
order in Council has been issued under s. 104 
of tbo Patents of Designs Trade Marks Act, 
1863 (46 and 47 Vic.. C. 57) applying to British 
India tbe provisions of s. 103 of the Act« So 
tberoisoo system of registering trade marks 
in India. NOOROODBN SaHIH v. CHARLES 
SOAVDEN, 19 H.L, J. 49, F.B. [li., 33 M. 402 
*7 M.L.T. 55*5 Inrt* Cas. 712.} 

(14 )—Erclnsire user in India by importer — 
Infringement by imjyortalion n)ul sale of articles 
with .simil<7r device—Eihct of prior user of 
mark oulsule India. —Plaintiff, tbe importer of 
umbrellas with a certain trade mark, sued for 
an injunction restraining the defendant from 
importing and selling umbrellas with a trade 
mark having a similar device. The plaintiff 
contended that tbe trade-mark of tbe defendant 
was likely to deceive tbe public into a belief 
that tbe umbrellas ^old by the defendant were 
those of the plaintiff, Tbe defendant, while 
denying that the plaintiff bad any right to tbe 
trade-mark olaimed by him, contended that 
bis trade-mark had been long used in Scotland, 
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and that the public were not likely to be deceiv¬ 
ed. Tor the purpose of the suit it was taken for 
granted that the mark in question was used by 
the firm in Scotland before it was used by the 
plaintiff in India and that it had nob been used 
in India by the Scotch firm before. Held, that 
the prior use in Scotland did not justity the 
Scotch firm and tbe defendant in saying that 
the plaintifi's user of tbe trade-mark was illegal 
or otherwise than an exclusive user. The 
protection which tbe law affords to traders using 
a trade-mark iu this country would be seriously 
diminished if immunity from action were secured 
to rival traders who were able to prove that in 
some other quarter of the globe, some other 
trader had been in the habit of using the mark 
for a period longer than that alleged by the 
plaintiff. Ebrahim Currim v. Essa abba 
Sait, 24 M. 163. 

(15) — Imiiorter— Vmlntion of right. —If an 
importer have, from the mark or device he has 
used, become known in tbe market by a parti¬ 
cular name, the adoption, by a rival trader, of 
any mark, which will cauee bis goods to bear 
tbe same name in tbe market, is a violation of 
the rights of the former. TayLOR v. Vira- 
SAMI. 6 M. 108. [Coii.s., 25 H. 433; It., 56 P.R- 
1902 15 M.L.J, 46 = 4 M.L.T. 366.J 

(16) — Use in foreign market—What consti¬ 
tutes—Right loo trade-mark — Abandonment .— 
Such possession and use of a trade-mark in one 
market as to constitute a right in it establishes 
in the proprietor an exclusive right to that 
trade-mark in any oi her market, though be may 
not have employed it in such other market. 
iErpl., 24 M. 163.1 To constitute tbe orna- 
menis employed, trade-marks, they must 
have been adopted as symbols devised to dis¬ 
tinguish a particular class of goods as tbe goods 
nf that class manufactured or selected by a 
particular manufacturer or merobaut. As the 
right to a trade-mark may he acquired, so it 
mav be abandoned. LaverGNE v. HOOPER. 
8H. 149. [D , 26 B. 433.] 

{11)—proper and quasi h ode-mnrk—E.velusive 
inght to marks on xm 2 )orled good.'i—Distinction 
betu'Cen Where, under the circumstan¬ 

ces, the use or the imitation of the plaintifi's 
marks, on goods imported by him. by the defend¬ 
ants, would be calculated todecfive or mislead 
tbe publio into the belief that they were pur- 
obasing goods imported by tbe plaintiff, tbe 
defendants ought to be restrained from such 
use or imitation - Per Gart/j, C../. [ft., 6Bom. 
L R. 407.] No trader can complain against 
a rival trader in regard to any announcement 
be makes, concerning the goods be sells, so 
long as no statement; is made which is untrue 
or calculated to mislead->Per Markby, J. 
When a trader specially selects and appropriates 
to himself, for the purpose of distinguishing his 
goods, any device, it is his trade-mark piojier 
and DO one else is allowed to use it. But if, 
without any such selection and appropriation, 
tbe trader's goods happen to bear some mark 
which has come to be associated by tbe public 
with the trader’s name so that all goods with 
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tbe mark are supposed to come from him, then 
also the law will not allow any one else to nse 
it—Per Markby, J. [ft., 24 C. 364= I C. W. 
N. 281, 65 P. R. 1902 = 98 P. L. R. 1902,16 M 
L. J. 45.] Both the above maiks are usually 
called trade-marks and tbe distinction between 
them is not one of principle but it is one which 
is convenient, when examining the evidence 
by which it is sought to prove the infringement 
Per Markby, J. It is only an extension of 
tbe general law of trade-marks that the right 
to tbe exclusive use oi a trade-mark may be 
claimed as well by a trader wbo only imports 
goods as by one who manufactures goods— 
Per Markby, J. RALLI v. FLEMING, 8 C. 417 
=2C. L. R. S3. (D., 25 B. 433=3 Bom. L. 
R 1 ; R.. 6 M. 108.] 

(18) —7*nr/«fr’s right to use the trade-inork— 
Rights of seller of goods to trade-mark—^fQnu- 
facturer. —A trade-mark belonging to a firm 
would, in the absence of express provisions to 
tbe contrary, as part of tbe partnership assets, 
be available foe any partner of that firm 
carrying on that business. In tbe absence of 
contract, a seller of goods has no exclusive 
right to a mark which merely denotes goods 
which be sells even though he may have de¬ 
signed the mark himself. Such a mark may 
be a mere quality-mark, indicating tbe reputa¬ 
tion of tbe goods irrespective of the reputation 
of the seller. Obviously every trader beieg 
entitled, if not bound, to state truthfully the 
quality of tbe goods be sells, no one trader can 
restrain any other from exercising that right 
by a mark truthfully indicating quality. For 
neither of the two grounos for protection exist 
in such a case. His repufation is not injured and 
DO deception is practised on tbe public. To 
give an exclusive right there must be something 
further Tbe mark must amount to a repre¬ 
sentation that the quality is wholly or in part 
due to and guaranteed by some person or per¬ 
sons concerned in, or connected with, the origin 
or history of tbe goods. In such oases tbe publio 
are invited to rely on the reputation of tbe 
persons denoted, and no other person can with¬ 
out their authority, make such representation* 
And it is a question of evidence in each case 
whether there is false representation or not. 
Vadilal v. BubDITT & CO.. 7 Bora.L. B.277 
=30 B.61. 

(19) —fttpftf 0/ exclusive user, largely a ques¬ 
tion of fact — Us existence depending on evidence 
—Breach of right of exclusive user of name and 
number of trade-mark—Question of infringe' 
ment—Combination ol marks—Comparison not 
conclusive — Dissimilarity. —The question of the 
right to tbe exclusive user of a trade name, ur 
trade number is largely, if not entirely, a ques¬ 
tion of fact, and tbe question whether it exists 
in any given ease must depend upon whether 
the evidence in that case is suflScient to show 
such a connection or association between the 
name or the number and the firm which uses 
it, as to indicate to tbe ordinary purobasers in 
tbe market into whose bands the goods markM 
with the name or number may come that the 
goods are tbe goods of that particular firm. T» 


1469 


THE ALL INDIA DIGEST, 


1490 
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entitle a person to an injuDotioo« restraining 
the defendant from using any name or oucnber 
as a trade-mark, he masc possess &be right of 
exclusive user of that name and number. Such 
a right, however, will not always entitle the 
owner to prevent others from using it under all 
circumstances. It is only when the use of that 
name or number deceives, or is reasonably 
likely to deceive the public, that it can be in¬ 
terfered with or prevented, and it is not suffi¬ 
cient to show that the number has acquired 
euob a reputati^ n that the people buy the goods 
by that number without examination oi qua¬ 
lity. To constitute an infringemeDt it is not 
enough to show a mere possibility of deception* 
There must be a reasonable prooability ol pur* 
chasers being deceived. (3 G. 417, H.) [R., 25 

B. 433 = 3 Bom. L.R. 1, 16 M L J. 45.J 
A comparison of different combinations of 
marks side by side is not conclusive on the 
question of infringement, but the general dis¬ 
similarity oi the marks is a matter which 
cannot be disregarded. BABLO^V v. GOBIND 
Ram, 24C. 384 = 1 C.W.N. 281. [/f., 15M.L. 

J, 45.] 

{iO)—Iiestroining n&e of Iradc-tnavk—Evi' 
dence of fravd .—The ground upon which a 
person is r^htrained from using another’s traoo 
mark is that he is gaining an advantage by the 
use of a particular trade-mark which is the pro¬ 
perty of another. It is not necessary bo prove 
intentional traud. or to show that persons have 
been actually deceived. It is sufficirnt if the 
Court be sdiisfied that the restmblrtiice ib such 
as would be likely to cause the one mark to be 
mistaken for the other. Ewing v. GRANT. 
Smith A Co.. 2 HydeJSS. Set also HaLFOUK 
& Co V. KlLBURN & CO., 1 Hyde 270. 

(21)— '*CQ7nel hair belliny'* — Secondary 
ffignxjication, a'^quisitiofi by—Cse of^ littnedy 
^ injunciioxi—Burden of dam¬ 

age or dccejdioxi. no necessity to prove ,— Where 
the Dsme, under which an article is sold, 
though not a fanciful term, has acquired iu the 
market a secondary signification as being the 
article manufactured by a particular person, it 
is not competent for any one else to pass off, 
under that name, an article, though of the 
same description, in such a way and under 
each circumstances as is likely to mislead the 
purchasing publio into a beliei that they are 
purobasing the article manufactured by that 
particular person : and an injunction inav be 
iMuad restraining him from making use ot that 
name. It is immaterial to prove that any 
apeoial damage was caused to that person or 
that any purchaser was deceived. [/?., 4 C.L. J. 
368-10 O.W.N. 107, 84 C. 495*11 C.W,N. 
637.] The burden of proving that particular 
wordc have acquired a secondary siguification, 
lies on the person alleging it. JOHN 8M1DT v. 
F. BBDDAWAYA CO., 9 C.W.N. 281*82 C. 
ML 

{%^^Trade-mark--^ Infrxnqemm( — Watcties 
heo/ring irade^mnrk design^ by sole imperrters in 
Indu^jibandonynent of trade-mark by imDorfers 
^Umufacturets subsequently selling watches 

C. IX-94 


Trade* mark—confined. 

ivith theIrade-mark^^Issues, raising of ^ Practice 
and procedure,—The plaintiffs, trading under 
the name and style of the West End Watcb Co., 
imported watches into India as sole agents of a 
factory in Switzerland, established at St Imier. 
Uhose watches bad printed on their dials a 
device and the words ''Berna” and *‘\Vest End 
Watch Company.** and they came to be known 
in the Indian market as the Berna watches. 
The factory at St. Imier subsequently passed 
into the bands of the defendants. A dispute 
having arisen between the plaintiffs and the 
defendants as to the quality of watches manu¬ 
factured by the latter, the plaintiffs disconti¬ 
nued to send orders to the, deleodaDts, and 
began to import watches made at other factories. 
In the advertisements issued by the plaintiffs 
since that time as well ss in answer to letters 
received by them frem theirconstituentp, they 
declared that, owing to deterioration in the 
making of the Berna Watches, they had dis¬ 
continued to import them* and bad substituted 
instead a new quality styled the Secular or the 
Railway Service. The defendants, who bad 
iucorp<^rated themselves under the name and 
style (f ibe Berna Watcb Co., opened an office 
in Bombay, and issued a circular in which 
they referred to the plaintiffs as their agents 
I who bad sold six hundred tbousHnd watches 
! made at the 6t. Imier factory, and proclaim- 
! cd that Berna & Co.'s watches would no longer 
be pold by the plaintiffs as their ^ole agents, as 
they bau decided lo deal directly themselves. 
The plainiiffs filed ibis suit to restrain the 
defendants from using and imitating v<«iicus 
trade symbols aiiiged to belong to the plaintiffs, 
and from representing that the defendant's bnsi- 
oesa was tbe business carried on bv the plain¬ 
tiffs : field, on evidcnrc, that, as the plaintiffs 
bad. for three >eHr9 preceding the suit» both 
in their dealings with the now fnetones and 
with tleir customers, evinceo (be intention to 
abandon tbe namo ' Berna ' as a quality mark 
for their watches, the) could not claim any 
exclusive title lo tbe use of that name either 
alone or in a trade-mark with a symbol. Held, 
further, ihat tbe plaintiffs were entitled to an 
injunciiun restraining tbe dclmdafts from re- 
prrseniing that they were carrying on business 
I of which tbe plaintiffs were the sole agents or 
were tbe successors in business of the plaintiffs. 
Where a trade-mark has up to ibe date of the 
suit been associated io tbe minds of tbe buyers 
in a particular country with a particular kind 
of commodity sold h> tbe plaintiff, then, un¬ 
less there is abandonment of the trade-mark by 
him. be is entitled to an injunction against 
any other person importing and selling the 
commodity under that name, notwitbstandlng 
that tbe plaintiff’s name has, in addition to 
tbe word or trade-mark, always appeared on 
tbe article sold and is well-known to all dealers. 
The importer, who, by advertising and push¬ 
ing tbe sale of goods under a particular mark, 
secures a wide popularity in relation to tbe 
goods sold by him, is entitled to tbe protection 
of tbe Court for that mark in rtae country of 
importation, even against the producer of tbe 
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gnod^. Tbe fact that the user of a word or 
mark always uses it in conjunction with bis 
o-vQ name is not conclusive to show that the 
word or mark ctnnot bo claimed as a trade¬ 
mark or that the user has waived bis rights in 
it as a trade mark. There can be no property 
in a irade-mark in gross, apart from the goods 
of which it has become tbe symbol. Issues 
raised at a trial should be coufined to questions 
of law arising on tbe pleadings and such ques¬ 
tions of fact as it would be necessary for tbe > 
Judge to frame for decision by tbe jury in a | 
jury trial at nisi prim in England. The prac¬ 
tice of raising a number of issues which do not 
state the mam questions in the suit but only 
various subsidiary matters of (act upon which 
there is not agreement between tbe parties, 
deprecated THE WEST END WATCH Co. v. 
The Berna Watch Co.. 13 Bora. L R. 212 

(23) —Passing off goads—Admissibility o/ evi¬ 
dence of intent—Intend to deceive.— The gener'al 
principle applicable to passing off cases is that 
" nobody has (he right to represent his goods 
as the goods of somebody else.” In an action for 
an injunction to restrain the trade-mark, or 
mark if the defendant's goods on the face of 
them and having regard to the surrounding 
ciroumst.inoee are calculated to deceive, evidence 
to prove tbe intention to deceive is inadmissible 
as being unnecessary Che "rule being that a man 
must be taken to have intended tbe reasonable 
and natural consequences of bis own acts.*' 
Where tbe defendant adopted a trade mark 
identical with that of tbe plainiiS, which trade¬ 
mark was calculated to deceive and there was 
evidence to show, that some person was actually 
deceived, held, the plaiutifi, was entitled to 
succeed withuut a necessity for him to prove an 
intention to deceive and to obtain an iojuuction. 
MUNNA LAL SEROWJBE V. JAWALA PRiSAD, 

35 C. 3(1. 

(24) -Limitation Act, 1908, arf. 120.—The 
period of limitation in a suit for an icjunciion 
to restrain from tbe infringement of a trade¬ 
mark is prescribed by art. 120 of scb. It of tbe 
Indian Limitation Act (13 M, 445, i2.) lu 
tbe case of an infringement oi a trade-mark tbe 
owner of the mark has a right to sue for every 
infringement of the mark uniil the mark 
becomes ci juris, that is to suy, until tbe 
proprietor of it has in efiect thrown open tbe 
use of it to tbe public by allowicg his right to 
be so habitually infringed that the trade-mark 
no longer conveys to those who see it tbe 
impression that tbe goods to which it is attached 
are the manufacture of one manufacturer, or 
the goods of one persou or firm who originally 
adopted tbe mark. AOA MABMOOD v. 
EDWARD Peltzer, 2 L B.R. 113. 

(25) — Breach—Right of manufacturer to sue 
— Title of assignee of trade mark without husi- 
ness — Pleadings— Statement by plaintiff' not ad¬ 
mitted by defendant — Proof. —It- is trite law 
that an assignment of trade-mark, without the 
business, confeirs no elective right. An action 
for breach of trade-mark does not lie at the 
instance of the manufacturer who supplies 


Trade-mark—conefudfd. 

articles, when another firm carries ou the actual 
business with the articles suoplied. The manu¬ 
facturer may be interested in the success of the 
firm which rZe/ucfocarries ou the business, but 
this cannot put him in tbe shoes of the latter 
in vindicating tbe latter’s right against wrong¬ 
doers. Where a statement by a plaintifi is not 
admitted by tbe defendaot, tbe plaintiff, if be 
ignores tbe point, does so at his peril, for the 
defence puts him to prove bis title. J. UDL- 
MAN i Co. V. Cesar Leub\, 13 C.W.N. 82* 
4 lad. Cas, 318. 

Defendant infringing certain combination of 
letters, designs, and numerals as forming 
plaintiffs’ trade description—Exclusive right of 
plaintiffs by user and reputation—Imitation, 
whether likely to mislead ordinary purchasers 
—See ACT IV of 1889. ?». 2, 4 and 6, 4 M.L. 
T. 366*15M.L.J. 45. 

Action for injunction against infringement of 
—Appeal to Privy Council—Valuation of appeal 
—Sec APPEAL TO Privy council—Prac¬ 
tice AND PROCEDURE, 10 C.W.N. 7, P.O.* 
15 M.L.J. 461. P.C. 

Infringement of trade-mark—Loss sustained 
not by way of diminution of profits but by 
way of enbancemeot of loss-inability of defen¬ 
dants—Reduction in price of goods, measure of 
damages—Sec> DAMAGES — MEASURE AND 
ASSESSMENT, 10 B. 617. 

See ESTOPPEL—ESTOPPEL BY CONDUCT, 
8M. 149. 

See INJUNCTION—Special Oases, 8 C.W. 
N. 151. 

Injunction to restrain use of—Fraudulent in¬ 
tention—See Injunction—SPECIAL cases, 
3 B.L.R. App. 4 (o). 

Infringement of — Colourable imitation 
— Injunction—Set' INJUNCTION — SPECIAL 
Cases, i7 b 584. 


Restraining use of — See INJUNCTION- 
SPECIAL CASES, Cor. 150. 

Whether—forms assets of partnership— 

Limitation act, 1908, ss, 6. 8,17, art. 106,9 
C.W.N. 5b7. 


Trade-narae. 

(1)—Device—Injunction — Fraud upon the 
public. —Id cases where the plaintifi charges 
the defendants with palming off their own goods 
on tbe unwary public the foundation of the suit 
is misrepresentation to tbe public or deception 
of the public. There is no monopoly otexolusive 
right to the use of any words, letters, anim»l® 
or devices such as exist in copyright or patents. 
There is no monopoly in names, etc., wbioo 
merely indicate the quality or desoriptiira of 
goods. Although no protectionc an be granted^» 
the devices merely indicateqoality or description, 
yet such prbteotion will be grant^ to the plain¬ 
tiffs if they establish that the particular devioe 
indicates not merely the quality or description, 
but the plaintiff’s manufacture. Words and 
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devices which may indicate quality and des¬ 
cription, may at the same time also indicate 
the plaintifi's manufacture. If once plaintiffs 
eatablieh, that the particular device, be it 
words or letters or animals.—whatever that 
device may be—if the plaintiffs once establish 
that the device indicates the plaintiffs’ manu¬ 
facture. 90 that any one seeing that device 
upon the article would be justified in conclud¬ 
ing that be is purchasing goods of the plaint¬ 
iffs’ manufacture, then this Court will protect 
the plaintiffs agaiost not only the u«e of the 
particular device, but against any imitation of 
that device, which imitation is likely to cause | 
deception to the public. BaDISCHE ANILINE v. 
FABBENFABRICKEN, 6 Bora. L.R. 407. 

[%—ParlnerHhip—D\f>!i(ilul\on~-Righl of a 
membfr to carry on the lirm under the old name 
~~Injunction .—Where two partners carry on 
business in partnei.^^hip in some shops under 
the personal name of one of the partners, and 
at the dissolution of the partnership, one part¬ 
ner buys one shop and irs good-will and tbe 
other partner buys tbe other shops and good¬ 
will thereof, nothing being said about the trade- 
name of tbe firm, tbe partner in whose 
name tbe shops were conducted before tbe 
disBolutioD, can restrain tbe other partner from 
carrying on business in the old name pro¬ 
vided by so doii'g tbe latter exposes bis former 
partner to any c sk of liability Whether 
there will be any such risk is a matter to be 
decided bavin? regard to tbe circumstances of 
each case. MOBAkjIv. MadoN-ti, S Bora. 

L. R. S45. 

(8) - Dissolution of partnership—Good-icill of 
the jlnn—Partner's r 'ujht to use the name of the 
Jlrm.—The lirinia facie tights ol every mao to 
use bis own name in bis trade cannot be ques¬ 
tioned ; and before restraining him in thin, tbe 
Court should be clearly satisfied that tbe 
similarity to the assigned trade-name was such 
as its use would be under the peculiar circum- 
etaoo«8 a derogation from tbe grant. Where 
the partners at tbe time of dissolving tbe 
partnership make no stipulation about good¬ 
will, every one of tbe partners has a right to 
carry on tbe trade in tbe identical name under 
which tbe firm bad traded prior to the dissolu¬ 
tion ; because tbe good-will of the business is 
an asset of tbe partnership, to which one 
member of tbe firm has no higher right than 
the other. MANOBEBJI v, FRAM.ll, 2 Bora. L. 
R. 1026- 

Trader. 

(l)—“ Trader,” who is a — Mod. Act IV of 
1684.*—A person who makes it bis business to 
sell for profit is a ** trader ” withio tbe meaning 
of the Unnicipal Aot IV of 1984, and tbe fact 
of what be sells beiog the produce of bis own 
land does not mak* him tbe less a trader, 
provided the sales are condooted in a shop or 
plaoe of bneinew. VENKATA RBDDI v. 

Tatlob. t7 M. 100«8 H.L.J. 259. [A., 95 

M. 74T.] 


Trader— concluded. 

Defendant describing himself in the instru¬ 
ment sued on as a—No estoppel by conduct 
—Sec BOM. ACT XVII OF 1879, 17 B. 227. 

See ST. II AND 12 Vic-, C. 21, 7 B.H.C. O.C- 
22 . 

Non-resident trader carrying on business 
through resident gomashta—How the conduct 
of-gomashta may amount to an act of insol¬ 
vency by tbe principal— See St. 11 AND 12 
VlC.,C. 21, 2.8 C. 26. P C. = 22 I. A. 162. 

See St. 11 AND 12 VlC , C. 21. 2 Hyde 177. 

Non-resident—carrying on business through 
resident gomashta—“Departure Intent to 
depart must be proved—Insolvency not commit¬ 
ted by act of agent unauthorized by the princi¬ 
pal and of which principal had no cognisance 

— Set St. 11 AND 12 ViC , C. 21, 8. 9, 20 C. 
771. 

Sec St. 11 AND 12 VIC., C. 21, s. 60, 21 C. 
1018. 

Sec St. 11 AND 12 VIC.. C. 21, s. 60, 2 
Hyde 1. 

See ST. 11 AND 12 VlC-, C. 21, s. 60, 5 B. 1. 
Traders, Bombay IneolveDt. 

See Bom. ACT XXVIII OP 1865. 

Tradesman. 

Injunction — Specific performance— Discre¬ 
tion of Court—Agreement not to work for rival 

— Sec SPECIFIC RELIEF ACT. 1877, ss. 22. 56, 
57, 19 B. 764. 

Trading. 

Id reckless manner—Scu ST. 11 AND 12 VlC., 
C. 21, Bourke Ins. 5. 

Trading Firm. 

See Partnership—General, 25 A. 38 = 
A.W.N. 1902, 178. 

Trading, Supreme Courts’ Officers. 

See ACT XV OF 1848. 

Traffic Manager. 

See ACT IX OF 1890, s. 77, 24 C. 306. 

Notice to Railway administration—Service on 
Traffic Manager—See ACT IX OF 1890, as. 77. 
140. 22 M. 137. 

Traffic Superintendent. 

See ACT IX OF 1890. s. 77, 24 C. 306. 

Trailer Can. 

Whether vehicles with springs “ propelled by 
I electricity.” within tbe meaning of sob. VI, 

' cl. 1 of tbe Madras City Municiptl Act, 1904 
i —See Mad. act III of 1904, sob. VI, cl. 1, 
18 M.L.7. 149. 

Tram Car 

' Attempting to board a, in motion—Injury to 
passenger—Liability for damages— $See CAR¬ 
RIERS, 13 Bom. L.R. 345. 
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Tramway Company. 

Of Bombay—Purchase of the tramways by 
the Corporation- Date of purchase—Agreement 
by Corporaiion with third persons for funds to 
effect purchase and for woikiog the tramways 
after purchase, validity of—' Track.rant,' after 
purchase, duration of payment of— See BOM. 
ACT I OF 1874. P. 30. 9 C.W.N. 337, P.a«28 
B. 502 = 31 1. A. 169 = 6 Bom. L.R. 739. 

Tramways Act, Bombay. 

See Bow. ACT I OF 1874. 

Transfer. 

Sec Transfer of property. 

Transferee- 

From auction-purchaser—Recovery of posses¬ 
sion hj~Scc Civ. Pro. Code. 1908, s. 47. 2 
Ind. Cas. 454. 

Sec Civ. Pro. Code, 1908, 0. XXI. r. 16. 
s. 47. 27 C. 670. 

Transfer of Briefs. 

See Legal Practitioners—General, 
A.W.N. 1899. 18 

Transfer of certain Suite to Civil Courts. 

See Ben. Act 111 of 1870. 

Transfer of Civil Cases. 

See Civ. Pro. Code, 1908, s. 22. 

See Civ. Pro. Code, 1908, s. 24. 

(1) ' Cl. 13, Ltlfers Patent, 1865— Transfer., 
grounds r>f —Jurisdiztion —Pracfiie.-The High 
Court has ample power to remove cases from 
any Court subject to its superiutendence for 
trial, in tbeeiercise of its extmordinary juris¬ 
diction, whenever it thinks fit to do so for 
pu^pu^es of justice. That purpose is to be 
determined on various considerations \ e.g., 
when important or difficult questions ate involv¬ 
ed, or whrn the balance of convenience or 
cbfapness f'f trial requires it. HarenDRA 
Lall Roy V. Sarvawangala Dabee, 24 
C 183. (lOB.L.R. 168, 2 C. 233. P.C.,20 C. 843, 
P C.. 15 A. 362. P.C., li.). 

13. hettersPatent —Transfer—Grounds 
— Jurisdiction. —The High Ccurc has ample 
powers under cl. 13 to remove cases from any 
Court subject to its superintendence for trial in 
the exercise of its extraordinary jurl^diction, 
whenever it thinks fit to do so for the purposes 
of justice, which is to be determined upon 
various considerations, as for instance, when 
important or difficult questions are involved, or 
when the balance cf convenience or cheapness 
of trial requires it. Su. SURVOWONGOLA 
DEBI V. HARENDRA LAL ROY, 1 C.W.N. 109. 
(10 B.L.R. 168, i?.) 

iZ)—Letters Patent, High Court, cl. 13 — 
Ground for transfer—Difficult questions of Eng¬ 
lish law in ense.—The Court will order a suit to 
be removed from the mofussil, and tried in the 
High Court, when difficult points of English law 
arise, and when generally it appears to be an 
unfit case to be tried in the mofussil. DOUCETT 
V. Wise, 1 Ind. Jar. N.8.94. 


Transfer of Civil Cases—conitnued. 

(4)— Letters Patent High Court, cl, 13-Ground 
for transfer—Questions of English law—Parties 
—British S7tbjecfs and residents of Calcutta.^ 
Where a case was originally tried by a Zillah 
Judge, and on appeal to (be High Court on its 
appellate side, the Judges of that Court remand¬ 
ed it to tbe Court below for a fresh trial, inti¬ 
mating that it was a proper case to be trans¬ 
ferred under cl. 13 of the Letters Patent 
constituting the High Court; and where it 
appeared that questions of English law were 
involved in the case, that the witnesses and 
parties were chiefly British subjects, and the 
plaintifi. an officer of the High Court and resi¬ 
dent in Calcutta, the Court ordered the case to 
be transferred fnr trial to the High Court's 
original jurisdiction. DOUCETT v. WISE, 
1 Ind. Jur. N.8. 227. 


(5)— Letters Patent, High Courtt cl. 13— 
Pouer to transfei—Groinids foi' transfer—In- 
conrcnience— Expense.— Tbe 13tb section of the 
Letters Patent (1865) of tbe High Court at 
Fort William gives tbe Court power to order a 
suit to be transferred for trial only where the 
transfer is agreed on by tbe parties, or for the 
purposes of justice ; and in tbe absence of agree¬ 
ment, it must be made out that there will be 
inconvenience amounting to this, that, if the 
case be tried in tbe Court in which it wasoii' 
ginally laid, tbe trial will be uneatisfaotory. 
The mero fact that it would be less expensive 
to try the case in tbe High Court is not suffi¬ 
cient of itself for tbe Court to act upon and 
order tbe ca<e to be transferred. OJOODERAM 
Khan v. Nobinmoney Dossee, 1 Ind. Jnr. 
N.S. 396. 

(6,— Letters Patent, High Cowrf, cl. I3— 
for transfer-Prejudice to interests of 
farti/.—k suit will not be removed from a Zil- 
lah Court in which it was instituted, to tbe 
ordinary original jurisdiction of the High Coart, 
unless it be clearly shown that tbe interests of 
tbe party petitioning for such removal will be 
prejudiced 6y a non-removal. BORRODaILE v. 

Gregory, Bourke, Ex O.C. i. 


^fi)—Letters Patent, cl. 13— Jurisdiction of 
High Court. —Tbe words "to remove and try 
and determine any suit being or falling within 
the jurisdiction of any Court,’’ have a wide 
signification. The Legislature did not noean 
them to be limited to any particular period or 
stage of the suit, conceived as a regular eeries 
of steps in procedure After tbe commencement 
of tbe suit betweeo parties, as long as tbe pro¬ 
ceedings in tbe Court of first instance are in 
such a condition that ooe party is entitled to 
ask that Court to raise and judicially determine 
any question material to the final result of the 
suit, as between himself and tbe other party, 
so long is tbe suit in existence in tbe first Conrt 
and capable of being removed under ol. 13, 
order that such question may be determined m 
tbe High Court. In the matter of THE DECB*® 
Numbered Suits 228. etc., in the COUBT 

OF THE MUNSIFF OF DBBBOGHUB. 7 

R. 303. 
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{B)—Letters Patent, cl. IS^Transfer of suits. 
-"Id tbd absence of ftgr^emeDt of the parties, 
it must be made out that there will be in- 
ooDveoienoe amouoting to this, that if the case 
be tried in the Court in which it was originally 
laid the trial will he unsatisfactory ; the mere 
fact that it would bo less expensive to try the 
ease in the High Court is not sufficient of itself 
for the Court to act upon and order the case to 
be transferred. Inhabitants of Maha- 
LINGPORE V. ANDERSON, 7 B.L.R- 452, *Vofe. 

Letters Patent, cl. Ib^Ganjam and 
Visagapalam Agencg Courts Act {XXIV of 1939) 
—Suit pcndhig in Agent's Court, Sigh Court 
not competent to transfer to District Court- 
Agency Rule No. XXII, not ultra vires.—An 
order made by a single Judge of the High Court 
transferring a case from ihe file of the Agent 
to that of the District Judge of Vizagapaiam 
and an order dismissing an application for 
review presented therecn are both appealable as 
“judgments” under art. 15 of the Letters 
Patent The High Courts Act has no appli¬ 
cation to the Special Courts established by Act 
XXIV of 1839, and it. therefore, cionot be 
taken to authorize the High Court to transfer 
suits away from the Agency Court to the 
District Court. Even if the above article is 
applicable, there is yet the question whether a 
District Court can be said to be a Court “ of 
equal or superior jurisdiction ” to that of an 
Agent under Act XXIV of 1839. so as to justify 
a transfer to the District Court. The reserva¬ 
tion of appellate power to the Governor-io- 
Council under Agency Rule XXII framed under 
the powers conferred by the Act is not ultra 
vires, and, even aesuming it to be otherwise, it 
is tendered valid bv s. 95 of the Indian Councils 
Aot (24 and 25 Viet.,Cap. 67). MAHARAJAH OP 
JEYPORE V. PAPAYYAMUA, 23 H. 329. [R., 24 
M. 846, 26 M. 665, 29 M. 42=*7 Bom. L.R. 
97=9 O.W N. 267 = 2 A.L.J. 136‘; D., 24 M. 
868 .] 

(10) - 2Vans/er of suit—Power of Dietricl 
Ji^ge—Trane/er after remand — Failure to 
etaU reaeons—Effect— Transfer to Judge's die— 
—Issues—Amendment, if allowed—Commiesiw 
—Examination of witness—Notice to opposite 
party—Necessity—Practice — Interest — Govern- 
ment promissory note—Interest on interest with¬ 
held. —The mere transfer of a suit (or the oon- 
venlenoe of the public or for the accelaration of 
business from one subordinate Court to another 
does in no way affect the authority of the Judge 
of the District Court, either to transfer it to bis 
own file or to another Court or to re-trausfer 
iki if he sees suffioient cause for so doing. Nor 
would the oiroumstance that a case had been 
up in appeal on a preliminary point, and been 
remanded for a trial on the merits, limit the 
anthorlty of the District Court to bring it on to 
hU own file or to transfer it to the file of a Court 
other than that in which it was institnted. 
An omlsaion on the part of the Judge to assign 
Any reason for so transferring does not in any 
manner vitiate hieprooeedinge. Where a Judge 
transfen a case to bis own file, it is open to him 
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to record new issues, and to o»ll for further 
evidence as if the case had been originally insti¬ 
tuted before him, and be is at liberty to go into 
the whole case except upon any question upon 
which there bad been a judioial finding. It is 
objeotiouable to issue a commiseiou for the 
examination of an absent witness without 
notice to the opposite party even though the 
wording of the law admit of a commission 
being issued without such notice. Where the 
defendant received the interest on Government 
promissory notes (or the plaintiff and retained 
it for his own purposes, the plaintiff was 
entitled to claim interest on the intere.et receiv¬ 
ed. TARUCKNATH MOOKERJEE V. GOUREB 

Churn Mookerjre, 3 W.R. 147- 

(11) —.Itf VIII of 1859, ss. 5, 6-Application 
for transfer of case—Special powers of High 
Court.—Vlhete the defendant in a case in¬ 
stituted in a District Court which had jurisdic¬ 
tion to try it under s. 5 of Act VllI of 1859, 
applied to the High Court under s. 6 for 
traosfer of the case to auotber district, the 
High Court rejected the application bolding 
that, as DO application was made to the Judge, 
nor was any communication made with the 
plaintiff with a view to transfer, it was not a fit 
case foe the exercise of any special power by 
the High Court, in the matter of KriSTO DASS 
KOONDOO V. ISSUR CHUNDER CHOWDHRY. 
11 W.R. 189. 

(12) —Civ. PrO' Code, 1882, s. 25 { = s. 24, 
new Code)—Transfer by District Judge to 
himself of sutf in Sub-Court—Application to 
High Court for transfer from District Judge — 
Grounds.--Where a District Judge, on the appli¬ 
cation of the plaintiff in a suit pending before 
a Subordinate Judge, transferred the case to hie 
own file, and the defendants applied to the 
High Court to have the same case transferred 
from the District Judge to some native Sub¬ 
ordinate Judge, on the ground that the Dis¬ 
trict Judge was not sufficiently acquainted 
with the character in which the disputed 
signatures were written, held that the applica¬ 
tion (or transfer could not be granted, as to do 
so would be to review on order passed by the 
District Judge under s. 25. which the High 
Court is incompetent to do: and that the 
ground adduced for the necessity for transfer 
did not amount to sufficient cause, because it 
will be open to the defendants to call the 
evidence of experts. MuhammAD S.AFDAB 
HUSAN V. PUBAN Chand, 20 k. 393 = A.W.N. 
1898. 89. (6 A. 233, R.) [Expl, 11 C.L.J. 
216.] 

{ 1 B)—Praclice — Pr^udice agair^et party- 
Transfer of auit-Evidenee improperly admitted • 
Appeal .—Where the general feeling of a dis¬ 
trict seems to be strongly against a party to a 
suit and if be feels that be is not likely to have 
a fait trial before the local Judge with that 
feeling in the District against him, bis proper 
course is to petition the European Judge to 
remove the case into bis Court, and to try it in 
the first instance. Where evidence which 
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nagbi not to have been admitted has been 
improperly admitted, it is the duty of the 
Judicial Committee who are Judges of the fact 
in 'uch a case to consider whether, throwing 
aside such evidence, there still remains suffi¬ 
cient evidence to support the decrees. The 
improper reception of evidence is always to be 
deprecated, il only from its tendency to provoke 
an appeal. MOHURSIKGH v. GHURIBA, 6 

B.L R. 495 = 15 W.R.P.C. 8 = 6 M.J. 193 = 2 
Sar. 379. 

(14)—Cir. Pro. Code {Act XIV of 1882), 
-s. 25—Troji-s/ci' of Cfific—Grounds for. —A case 
may be transferred from one Court to another 
on the ground that the petitioner apprehends 
that justice might not be done by the Court in 
which his case is pending. But it is not every 
apprehension of the litigant that the superior 
Court has to take into consideration. The 
apprehension must be reasonable, i e., such as a 
man of sound sense would regard as legiti¬ 
mately raising the inference of bias in the mind 
of the presiding Judge. SHBR SINOH v. 
TaaKAR Das, 17 P.L.R. 1904 = 88 P.R. 1903. 
(20 C. 857. a Bom. L.R. 755, 23 C. 495, 19 
A. 64, 25 C. 727. R ). 

(15> Cir. Pro. Code, 1882, s.s. 20. 23— 
Transfer—Grounds ou which the High Court 
vhll transfer a civil case- —An application for 
transfer under s. 20 of tbe Civ. Pro. Code 
cannot be allowed, where it is made solely on 
the ground of convenience and where no ques¬ 
tion arises as to whether or not justice is more 
likely to be done between the parties if the 
application is granted. AMJAD ALf v. Hahib 
Ullah, A.W.N. 1893, 58. 

(16 )—Transfer of case from one cifi/ to 
a7i(ifhe> — Bala?ice of ctmtwiience — Su^cient 
cau&'c.—An application to transfer a case from 
one city to another should not be granted, 
where there is no balance of con%'eoience on tbe 
side of a trial in the other city, nor are there 
grounds to suppose that greater justice would 
be done by a trial there. A plaintiff should 
not, without sufficient cause, be deprived of 
the right given him by law to select tbe Court 
in which he will sue. BOHITRAM v. ChiMUN- 
nux Bhowsingha, 8 Ind. Cas. 449. (5 A. 60, 
9 C. 980, 13 C.L.R. 182. 13 B. 178, Appr.) 

(17) — High Court—Transfer of swtf for trial in 
i(s extraordinary original jurisdiction—Grounds 
of transfer. —A suit relating to immoveable 
property situate beyond the High Court’s ordi¬ 
nary original jurisdiction was ordered by the 
High Court to be transferred to itself and tried 
in its extraordinary original jurisdiction on the 
grounds that the parties and witnes.ses resided 
in Calcutta, that it would be cheaper to try 
it there and that all the parties appearing on 
the motion desired the transfer. PAYAN v. 
The administrator General of Bengal, 
SC. 766=5 C.L.R. 221. 

{\%)—Transfer of case—Difficult questions 
of law—Insufficient ground for transfer. —The 
fact that the case will involve difficult questions 
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of law is not alone a sufficient ground for the 
transfer of a case, Ma THA^v v. MCKENZIE, 

8 Ind, Cas, 444. 

{i-^)—Groundsof transfer—Prccedure--Civ.Pro. 

Code. s. 25.—Parties, who desire to have a case 
transferred from one forum to another, ought 
clearly to explain to tbe Court by petition and 
affidavit what is the nature of ibe claim aud 
defence, and what the issues are ; they should 
Slate what evidence will be required, and then 
satisfy tbe Court that, either on the ground of 
expense or convenience or otherwise, the place 
of trial ought to be changed. Khatija BIBI 
V. Taruk Chander DUTT. 9 C. 980 = 13 C.L. 
R. 182. li?.,10C.L.J. 414 = 14 G.W.N. 153.] 

(20) — Application for transfer— Civ. Pro. 
Code. Act X of 1877. s. 23—Procedure.—The 
fact that a portion of the property, the whole 
of which is sued for in a Munsif’s Court, is of 
less value than the remaining portion which is 
within tbe jurisdiction of another Munsif, is no 
sufficient ground for an application under the 
Civ. Pro. Code, s. 23, for a tranf^fer to the latter 
Court. A party, applying under s. 23. Aot X of 
1877, must ffrst of all give notice to tbe other 
side; tbe application should then be'received 
by the Munsif and transmitted to the High 
Court through the District Court. MUSSAMUT 
PURRUN JOTE V DEON PANDAY, 2 C.L.R, 
352. 

(21) — Transfer of suil—Application for frans* 
for by next friend of minor in the absence of 
guardian ad litem—Gi-ouiids of transfer.—^ 
tbe absence of a duly appointed guardian ad 
fifent. tbe next friend^ a minorcan apply for 
tbe transfer of a partition suit from a mofussil 
Court to tbe High Court. Tbe transfer of tbe 
suit to the Original Side of tbe High Court was 
ordered in this case, as the major portion of the 
property was in Calcutta and the remsiaiog 
portion in tbe immediate vicinity of that city, 
and as tbe suit could be tried more expeditiously 
and cheaply in tbe High Court than in the 
mofussil, and also with a view to avoid tbe in- 
coDvenience of introducing a mofussil ameen to 
partition Calcutta property in tbe event of a 
decree being made. JOTENDRONATH MiTTBR 
V. RAJ KRISTO MITTER, 16 C. 771. 

(22) —Cta. Pro. Code, 1877, s. Transfer 
of suit to jurisdiction of different High Court.^ 
S. 24 of the Civ. Pro. Code does not empower 
a High Court to transfer a suit instituted with- 
ia its jurisdiction, to the jurisdiction of another 
High Court, but only to declare in which Court 
a suit shall proceed, and to stay further pro¬ 
ceedings within its own jurisdiction. T0 LA 
Ram V. harjiwan Das, 5 A. 80=A.W.N. 
1882, 164. 

(23>-Ctv. Pro. Code. 1882, s. 24- Transfer of 
case—High Court's power — Jurisdiction—Dis¬ 
trict Judge determining questiofi of jurisdiction 
after High Court had disposed of application for 
transfer—Return of plaint for presentation fo 
proper Court.—Under s. 24 of the Code of 1882, 
High Court is not empowered to order that^ a 
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suit instituted within its jurisdiction should 
proceed in the jurisdiotion of another High 
Court. (5 A. 60, F). Oo ao application lor 
transfer under s. 24 of Act XIV of 1882, the 
High Court ordered that the case should pro* 
oe^ in a certain Court within its jurisdiction. 
The suit was accordingly beard and decided by 
that Court. On appeal, the District Judge 
held that the cause of action did not arise 
within the jurisdiotion of the first Court, and 
letuined the plaint for presentation lo the 
proper Court: Beld, that the order of the 
District Judge was right. Thulsi Ram v. 
Shlarai Sunder, S Ind. Cas- S88. 

(24)— Civ.Pro.Code, 1882, ss. 25,191(2»-*Settic* 
menl of issues in District Court-Suit subsequent¬ 
ly transferred to Sub-Court by High Court - 
Appeal to District Court from decision of Sub- 
Court— Maintainability.—A suit iustituted in a 
District Court was transferred to a Sub-Court 
after the settlement of issues. From the deci¬ 
sion of that Court, aa appeal was preferred 
to the District Couri.. From the decision of 
the District Court, a second appeal was 
preferred to the High Court. Held that the 
Diatriot Judge who beard tbe appeal not being 
the Judge who settled tbe issues, s. 17 of tbe 
Civil Courts Act bad no application and the 
Distriot Court had jurisdiction to bear the 
appeal. Held also that s. 191 (2) of Act XIV 
of 1882 clearly contemplated tbe transfer of a 
suit under s. 25 of the same Code alter it had 
been part beard. Consequently, tbe High Court 
had power under s. 25 of the Code to transfer 
a pending suit even after the settlement of 
issues. Palanisami Gowndan V. Thondama 
GOWNDAN, 26M. 895, [f?., 10 C.W-N. 12.] 

iH)—Transfer of appeal from one Court to 
another by High Court—S. 25 of the Civ. Pro. 
Code.—The High Court could, under s. 25 of 
theOiv. Fro. Code, direct the transfer of an 
appeal only from a Court having jurisdiotion 
to receive and Cry it. PCABY LALL filOZOOU* 
DABv. KOMAXi KISHOBE DAB8IA, 6 C. 30. 
CF., 10 B. 274; 9 A. 191=13 I.A. 134, 

P.O.; Appl., 26 C. 39; B., 2 L.B.R. 117.] 

{26)—High Court—Mamlatdar’s Court. —The 
High Court has jurisdiction to transfer a suit 
under tbe Mamlatdar’s Court Act. from tbe 
Court of one Mamlatdar to another, BHAO* 
WAMDAS V. jEDU, 4 Bom. L.R. 970. 

(27)—S, 24, Civ.Pro.Code, 1908— Transfer of 
ttnl—High Court—Subordinate Court — Concur¬ 
rent junediction—Poeilion of Munsifs CoMrI. 
—Under 8.24 of the Code of 1908, the High 
Court and the Distriot Court have oonourrent 
jurisdiction to direct tbe transfer of a suit. 
The High Court can direct a transfer even alter 
the application for the same pnrpoee has been 
(ofna^ by the Distriot Conrt. The Court of a 
Mnnaif is subordinate to tbe High Conrt within 
the meaning of a. 24. HABl NaTB Bibwas v. 
DhbbndbaNath Bibwas, llO.L.J, 218-5 
lad. Oae. 771. 

(38)—ZHsfrief Judge—Jurisdiction— Transfer 
of COM remanded by the High Court—Bengal 
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and North-Westei-n ProV. Civil Courts Act {XII 
0/1BS7), S.22. —The District Judge has powerto 
transfer an appeal for hcariog by a Subordinate 
Judge,even after such appeal had been previous* 
ly beard by him and has been remanded by tbe 
High Court for a fresh bearing. PraNKRISH- 
NA SHAINI V KUN.IA BEHARI DAS. 9 C.L J. 
572. (13 VV.R. 574, 23 M. 314, D ; 21 A. 230. 
Dtss.) 

(29) —Cr>«j7 of additional District Judge — 

Transfer of appeal. — Per Curiam —Tbe Court 
of an Additional District Judge is a Court 
under the District Judge's administrative con¬ 
trol and the District Judge is competent to 
make over to tbe Additional District Judge an 
appeal which be had withdrawn from a Sub¬ 
ordinate Judge to whose file it had at first been 
transferred. RaKHAL CHANDRA TEWARY v. 
The Secretary of St.ate for India in 
C oUNCir. lOC.W.N. 841 = 8 C L J. 34. (9 C- 
W.N. 705— 32 C. 8''5, oit.) 

(30) —S. 24, Civ. Pro. Code, 1908— Transfer 
of case—District Judge—Assistant Judge—Or¬ 
der of transfer of a claim upwards of Rs. 10,000 
from the Court of first Class Subordinate Judge 
to the District Court—Order passed by Assistant 
Judge — Bombay Civil Courts Act (XIV of 
1869).—A suit, wbereiu tbe plaiotifi claimed 
Rs. 18,197*13-0 from the defendant, was filed in 
tbe Court of the First Class Subordinate Judge 
at Poona. After the suit had been beard by that 
Judge for some days, the defendant applied to 
the Court of tbe District Judge for transfer of 
the suit to another Court. The Distriot Judge 
transferred tbe application to the Assistant 
Judge for disposal. Tbe latter beard the appli* 
cation and ordered that the suit be transferred 
to tbe District Court of Poona for trial. The 
plaiotifi objected that this order was without 
jurisdiction. Held (1) that it appeared from 
the Bombay Civil Courts Act {XIV of 1869) 
that an Assistant Judge wasnota Judge having 
jurisdiction co-ordioate with that of tbe District 
Judge. He was, therefore, not a Judge of the 
Distriot Court, which alone bad jurisdiction to 
transfer the case under s. 24, Civ. Pro. Code, 
1908. (2) That, under s. 24 of the Code, the 
District Court might withdraw any suit and 
try and dispose of it. Here the suit withdrawn 
was for a sum exceeding the pecuniary juris¬ 
diction of tbe Assistant Judge, and be there* 
fore could not try and dispose of it. He, there* 
(ore. was not a Judge of a District Court as 
contemplated by tbe section, which must be a 
Court of unlimited pecuniary jurisdiction. 
Haji Umar abddl Rahiman v. Gustadji 
Mancbebji COOPER. 12 Bom L.R. 354 - 6 
Ind. Cat. 818-84 B. 411. 

(81) 8. 26, Civ. Pro. Code, 1662—Order of 
transfer of a suit—Jurisdiction ta try suit in the 
Court from which transfer is sought, essential 
/or.—Plaintiff instituted this suit in tbe 8nb- 
Divisional Court at M. Defendant applied to tbe 
Distriot Conrt to transfer tbe case to the Court 
at T on tbe ground that he resided at T and 
also that the cause of action arose at T. The 
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D'strict Court held that the Court at M had bo 
I'^ri^di' t'on but refused to transfer the case. 
Held, ou revision, that the lower Court was right 
in refusing the transfer because under s. 25 of the 
Code, a superior Court cannot make an order of 
a transfer of a case unless the Court, from 
which the transfer is sought to he made, has 
j irisdiction to try it (i3 1.A. 134, F.) and, 
further, an order made under a. 25 was not 
oneti to revision. J- N. NanDI v. G. N. Dass. 

U. B.R 1905, Civ. Fro. Code. 26. (16 A. 223. 18 

B. 61. Jl.) 

(32) — licHijal, N.W.P and Assam Civil Com ts 
Act Xll of lQ87,s. 11—Ciy. J’ro. Code. Act XIV 
Ilf 1882, *•. 'ib—Jurisdiction to transfer suit. 
—Where a temporary Sub-Court to which a suit 
bad been transferred from the permanent Court 
was aboUabed, and the District Judge took the 
case to bis own die and registered it by an order 
as a suit in bis own Court, and, after taking some 
proceedings in it, transferred it again to the 
permanent Buh-Court, held that under clauses 
1 and 3 of s. 11 of Act XII of 1887, the Judge 
bad jurisdictioD to make the transfer. 8. 25 
of the Civ. Pro, Code did not apply to the case. 
G.APPU Lal V. Mathura Das, 25 A. 183-A. 
W.N. 1603, 4. (24 A. 304, 13 B. 654, D.) 

(33'— Civ.Pro.Code, 1882. s. 25— Suit pending 
on jilc of District Court-Transfer — Jurisdiction. 
S. 25 of the Civ. Pro. Code (1882), only enables a 
District Court to transfer a suit peodiog in a 
Court of first instance subordinate to itself, 
and not to transfer a suit which is pending in 
its own Court. A certain suit having been 
transferred from the Court of a Subordinate 
Judge to the District Court, was pending in 
the latter Court, when the defendant made an 
application to have the suit re^transferred to 
the Court of the Subordinate Judge. The 
District Judge granted the application. On 
appeal to the High Court, licUl. that the order 
of re-trausfer must be discharged as havine 
been made without jurisdiotion. SakHARAM 

V. GANGARAM, 13 B. 684. [P.. 24 A 304,10 

C. W.N.902: i?., 32 C. 875 = 9 C.W.N. 705, 5 
C.L J. 6J1=36 C, 193 = 1 Ind. Cas. 913 ; D„ 
-5 A. 183.] 

f34) — S. 25. Ctu.Pro.Cod^, 1882 — bi/ 

Distr ict Jiulge, of case heard bg him to Additional 
Judge, validity of—Jurisdiction of Additional 
Judge to hear the case — Civil Co^irts Act 
{XII of 1807). s. 9l —‘ Functions,’ assign¬ 
ment of his, by District Judge. — A Dis¬ 
trict Judge heard an appeal and, after the 
conclusion of the argument, reserved judg¬ 
ment. Subsequently, the appellant present* 
ed a petition to the District Judge asking that 
an amin—nottbe one sent by tbelowerCourt— 
might be sent to the locality in dispute for a 
fresh local investigation. An amin was then 
appointed, who held a local investigation and 
submitted a report. Several months after, the 
District Judge transferred the case to the Addi¬ 
tional District Judge for disposal. The latter 
Officer heard the appealand delivered judgment 
nearly a year later- The chief point that was 
urged in the High Court, on appellant’s behalf. 
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was that the District Judge had no jurisdiction 
to transfer the case for trial to the Additiooal 
District Judge, especially at the stage he did. 
Held, a District Judge has no inherent power 
to transfer a case either from his own file or 
from the file of an Officer under his administra¬ 
tive control. Th-* nower must be one conferred 
by the statute. Under s. 25, he is entitled to 
transfer a case, pending in a Court subordinate 
to him, to his own Court, but not to transfera 
case pending in his own Court to some other 
Court subordinate to him. Nor does the Civil 
Courts Act entitle him to assign any particular 
case pending before him to an Additional Judge 
for disposal. He is authorized, under 8. 21 of 
the Act, to assign to the Additional Judge the 
‘function’ of receiving appeals. And he may 
perhaps assign to him the function of bearing 
any particular class of oases. But he cannot 
transfer a oa^e which has been heard by him. 
Further, under the circumstances of the case, 
when fresh materials were afforded by the 
second amin's investigation, the District 
Judge should have determined the appeal one 
way or the other. Consequently, the order of 
transfer and the judgment of the Additiooal 
Judge were without jurisdiction. The result 
was that the judgment of theAdditionnl Judge 
was set aside and the caee remanded to the 
District Judge for being heard and decided by 
him. according to law, BlDYAMOVEE DEBYA 

Chowdhbani V. Maharaja surya Khant 
ACBARYA Bahadur, 9 C.W.N. 708=32 0. 
875. (13 B. 655, 13 W.R. 398. 23 W.R. 

16 C. 177. 23 M. 314, 21 A. 230. B.) [-B-, 10 

C. W.N. 12; Commentedon, 10 C.W.N. 841; 

D. .8C.L.J. 'd^'.Expl. atul D., 36 0.193=5 
O.L-J. 611.]. 

(36)—Ciy. Pro. Code, 1882,ss. 25. 582—7Vaiw- 
fer of appeals—Potver of appellate Courts,—A 
District Court having heard an appeal in part 
and remanded issues for trial, it cannot 
transfer the appeal to the Subordinate Court. 
CBINNATHAYAMMAL V. chikkanna Ohbtty, 
8 U.L.T. 847 = 8 lod. Cas. 492. (2dM. 314,F.) 

(36) —Disfrief Judge—Transfer of pari heard 
appeal to Sub-Judge—Jurisdiction. — A District 
Judge is not authorized to transfer to the Sub¬ 
ordinate Judge an appeal which has been part 
heard by the District Judge. VBNSATABA* 
MANA BHATTA V. BADARAYAN BHATTA, U 
H.L-J. 433. (23 M. 14. R,) 

(37) — Appeal — Power of District Judge to 
transfer part heard appeal to Sub-Judge—Dega- 
litxj of disposal of appeal by Sub-Judge.—^ Dis¬ 
trict Judge not having jurisdiction to transfer 
apart-heard appeal oending before him to a 
Subordinate Judge, the latter has no jurisdic¬ 
tion to hear the appeal so transferred and 
pass judgment therein. SRIRAMAMOORTHY 

Chetty V PandarA GOUNDBN, 12 M.L.J. 
117. 

(381— Transfer of suit bij High Court to -Dw* 
tricl Judge for trial—District Judge hound tortw- 
pose of suit himself. —Where under the orders 
of the High Court, the trial of a suit is trans¬ 
ferred from the Court of a- Subordinate • Judge 
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to that of a District Judge, it is the duty of 
the latter to obey the law aod the orders of 
the High Court by himself disposing of the 
^oaee transferred to him. CoDsequently, any 
order by the District Judge sendiog the case 
back to the Court of the Subordinate Judge 
would be illegnl Asi/lira vires and could confeiv 
no jurisdioticD ou the latter. FATI&IA filBl 
V. ABDUL MAJID, 14 A. 531 = A W.N. 1892, 
164. [i?., 26 A. 623 = A.W.N. 1904, 146 ] 

(89)— Civ. Pro- Cede, 1082, a. 25 —Power of 
District Court to transf- r to Subordinate Court— 
Suitremar.dedtoil by Bigh Court. —Under s. 25 
of,the Code, a District Judge w»s not entitled to 
transfer a suit pending before him to a Subordi¬ 
nate Court even before the trial bad commenced. 
A District Judge having dismissed a suit as 
barred by limitation, the High Court on appeal 
aet aside the finding and remanded the suit for 
(rial by the District Judge. The latter referred 
certain matters to a Commissioner and, on re¬ 
ceipt of the Commissioner’s report, transferred 
the suit to the Subordinate Judge for disposal. 
The Subordinate Judge tried tbe case, and a 
£r8t appeal having been preferred to tbe District 
Judge, tbe suit came on before tbe High Court 
ou second appeal. Held tbat these proceedings 
were throughout most irregular. Tbe effect of 
the irregular procedure was tbat, while tbe High 
Court decided one issue as a Court of first appeal 
and was able to interfere on points of fact as 
well as of law, it was now called upon to decide 
tbe remaining issue in second appeal. Every¬ 
thing tbat bad been done in connection with the 
trial of tbe suit from tbe time tbat tbe report 
of the Commissioner was submitted to the Dis¬ 
trict Judge was null and void as having been 
done without jurisdiction. Ramanna v. 
8ITAMMA, 10 H.L.J. 238. 

140)—Ctv. Pro. Code, ss. 25, 562—D a«s- 
firrtd ftem Subordinate Court to Dtsfrict 
Judge's fUe-^Pemaud to Dtstrid Judge, by High 
Court on appfol—Suit not transferable oijain 
by District Judge to Sutordinote Court .—When 
a oaee is remanded under s. 562 of tbe Civ. Pro. 
Code, tbat section provides tbat tbe remand 
shall be to the Court against whose order the 
appeal was made, It then is tbe duty of tbat 
Court to ro'admit tbe suit and proceed to bear 
it on tbe merits. There is no power giveu to 
tho Judge to transfer the oase to any other 
Court. Even assumiog tbat s. 25 of the Civ. 
Pro. Code is applicable to a case remanded 
ooder a, 662 (which it is not), there is oothiug 
In tbat section to empower a District Judge to 
whom tbe High Court has, ou appeal, remaoded 
a case, to re-transfer such shit, alter tbe remand 
order, to the Sutordinate Court from which be 
nad originally got it transferred to bis own file. 
The District Judge’s power of transfer under 
t. 95 bad been eihauated when tbe suit was 
originally withdrawn from tbe fil«* of tbe Sub- 
ortipate Court. BiTA Ram v.NauniDULAIYA. 
11 A. aaO-A.W.R. 1699. 86. (Dial.. 12 O.W. 
K.aixl, 9 C.L.J. 672; Appr., 24 A. 804; 
"..6 0.L.J. 311. 82 0.876-9 C.W.N. 706. 
SO 0.198.] 

0.«1Z—95 
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(41)—Ss. 25 and 562, Ciy. Pro, Code, 1882— 
Jurisdiction, question of, if may be taken for the 
first time in appeal—lie-transfer of case with¬ 
drawn by District Judge after remand^Code, 
if n-haustive—Court, inhennt powers of— 
Court, duty of, to set right u roug done to suilcn- 
— Jurisdiction, what cunstitutes—Jurisd-clion, 
waiver of, by consent or amduct.— Ad objection 
tbat a Court has no jurisdiction to adjudiL-ate 
upon a matter, raises a question of jurisdiction, 
and, as such, it may be allowed to be taken for 
tbe first time in appeal, although it was not 
suggested at any earlier stage of the proceed¬ 
ings. When once a District Judge withdraws 
a suit to his own file for trial, he is not compe¬ 
tent. under s. 25 of tbe Code of Civil Procedure, 
to re-transfer it to the Court from which tbe 
case bad been withdrawn, but. he has inherent 
power to do so, when the interests of justice re¬ 
quire it. (10 C.W.N. 902. 13 B. 654.24 A. 304, 
24 A. 356, ll ) Qiurre : Whether s. 25 of the Code 
of Civil Procedure has application to a case 
remanded under s- 562 of the Code, 121 A. 2C0, 
R.) TbeCode of Civil Procedure was not intend¬ 
ed to be, and is not, exhaustive. fSC.L.J. 29, 

3 C.LJ. 67 = 33 C. 957. R) Tbe Courts in 
this country have, in matters of procedure, 
powers beyond those which are expressly given 
by tbe Code of Civil Irocedure. which binds 
Courts only iu so far as it gees ; tbe powers 
of the Court are not rigidly circumscribed 
by the provisions of tbe Code, and tbe 
Court bas inherent power to makca particular 
order, which is essential in tbe interests of 
justice, even where no section of tbe Code can 
be pointed out as a direct authority for it, 
when its decision is based on sound general 
principles and is not in conflict with them, or 
tbe intention of tbe Legislature (4 C.L.J. 300 
-33 C. 1094, It.: 32 C. 875, h'.,pi. and D ) 
To proceed to recall and cancel an invalid order 
is not simply permitted to, but it is tbe duty 
of. a Judge who should always be vigilant not 
to allow ibc act of tbe Court itself to do wrong 
to ihesuitor. (14 M.I A. 40, 2CLJ. 306, R.) 
Jurisdiction is tbe power of a Court to bear 
and determine a cause, to adjudicate or exercise 
any judicial power in relation thereto. (2 C.L.J. 
241 =33 C. 66, R.) It is only when a Judge or 
Court has no jurisdiction over tbe subject- 
matter of tho proceeding or action in which an 
order is made or a judgment rendered, tbat 
such order or judgment is wholly void, and 
tbat tbe maxim applies tbat consent cannot 
give jurisdiction ; in all other cases, tbe objec¬ 
tion to tbe exercise of tbe jurisdiction may be 
waived, and is waived, when not taken at tbe 
time the exercise of tbe jurisdiction is first 
claimed. (13 I. A. 134-9 A. 191. 14 I.A.160- 
11 M. 26.2 C.L.J. 259-33C. 362, 11 B. 153, 

2 C.L.J. 384-9 C.W.N- 956. R.) OUBDEO 
BlNOH V. CHANDRIKAH Binoh, and ChaN- 
DRiKAR Binoh v. Rash Bbhary Binoh, 

5 O.LJ. 611-86 C. 193-i Ind. Oaa. 913, 
[F., 10 C.L.J. 91-1 Ind.Cas. 677; R.. 7 C.L.J. 
162. 6 C.LJ. 820. P.B.-ll C.W.N. 1011- 
86C. 61; D., 6 C.L.J. 547-12 C.W.N. 690.] 
(49)— Si. 26,191.12), Civ. Pro. Code, 1882— 
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Tmnsfer Dt. Jiulgc to his oivn file of case 
}>nrtly heard by Subordinate Juage—Jurisai-:- 
lion.—A Do. Judge has jurisdictioo, uudecs. 25 
and s. 191, sub-s. (2) of the Code, to transfer, 
to bis own file, a case pending in the Court of a 
Subordinate Judge, which the latter has already 
heard in part. IvUHADEO PRASAD SAHU v 
Gajadhar persad Saha, 10 C.W N. 12. (15 
C. 1T7. 26 M. 595, 9 C.W.N. 705, 

(43) — Jurisdiction —Prosscution for false rri- 
d^vee-Crim Pro. Code, S- \09-False statements 
to be sfccijkd Charge- Evidence—Act VIII of 
1859, s ^—Transfer of part heard case.—Ihere 
is nothing in s. 169 of the Code of Criminal 
Procedure which gives a Judge, not sitting in 
appeal, any original iunsdiotion to entertain a 
charge of giving false evidence before another 
Court. The only Court that can directs prosecu¬ 
tion for false evidence is the Court- befor,^ which 
such evidence is given. A prosecution for false 
evidence must be on some specific charge of 
making some particular and specific false state¬ 
ments ; and there must be some direct and 
distinct evidence that each specific statement 
is false. It is doubtful whether a case can be 
transferred from one Court to another under 
8. 6, ActVlIIof 1859, after evidence has actual¬ 
ly been taken in the former Court- RANEE 
ASMEDH KOONWAR V. MB, W. TAYLOR, W. 
R. 1864, 14. [U.. 13 W.R. 398.) 

^ 44 )—Purchase of decree, benamee for one of 
the judgmenl deblors— Fraud— Collusion — 
S«6ordtn<i(e Judge — Jurtsdretion— 
Act VI of 1871.—The purchase of a decree by 
one of the judgment-debtors has the efiect of 
extinguishing the whole debt, and if, to avoid 
this effect, be efioots the purchase benamee in 
the name of his wife, be commits a fraud 
upon the other judgment debtors by keeping 
alive bis, as also the other judgment-debtors’ 
liability under the decree. In a suit to establish 
the husband’s purchase against the wife, the 
latter cannot succeed on the plea of fraud com¬ 
mitted by the husband, as she was berself a 
party to the fraud, and as the recognition of 
the husband’s purchase would expose the fraud, 
and afford the only means of doing justice to 
the other judgment-debtors who were the parties 
really defrauded by the result of the execution 
proceedings instituted by the wife as purchaser 
of tbo decree. If the subject-matter of a suit 
is below Rs> 1.009, a Subordinate Judge 
may send it for trial to the lilunsif, or may try 
it himself as be has jurisdiction to hear suits 
of any value under s, 19 of Act VI of 1371. 
8UFEEOLLAH SiRCAR V. BEGUM BiBEB, 25 
W R. 219. [Appr,, 7 A. 230= A.W.N, 1885,1.] 

{A5)—Transfer of suits from one Sadder 
Court's jurisdiction to another—Civ. Pro. Code, 
1859, s. 13.—Although s. 13 of the Civ. Pro. 
Code, 1859, empowers a Budder Court to give 
authority to a Subordinate Court, with the con¬ 
currence of another Suddet Court to proceed 
with a suit for immoveable property, situate 
in districts within the jurisdiction of both, there 
is no power given by the Act authorizing a 
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Sadder Court to Iransfer a suit brought in a 
Court subordinate to it. to a Court subordinate 
to another Sudder Court. Qucfre —Have two 
Sadder Courts acting in concurrence power to 
make such a transfer? STUART SKINNER 
alias Nawab MiRZA v. WILLIAM ORDB, 
2 A. 241, P.C.=4 C.L.R 331 = 6 l.A. 126=4 
Sar. 31. 

(46l— Civ- Pro, Code, Act VIII of 1859, ss. 5, 
6— JurisdictUni—Transfer of suits—Powers of 
Courts. —The defendant who had been sued in 
the Court of the Principal Sudder Ameen of M, 
bad asuit against the plaintifi on the samecause 
of action pending in the Court of tbe Munsit of 0. 
The Sudder Court directed that both suits should 
be tried by the Principal Sudder Ameen of M, 
On the disposal of tbe present suit on the merits, 
tbe Judge on appeal reversed his decree for want 
of jurisdiction, ifeid that, on tbe assumption 
that both suits were properly cognizable at 0, 
tbe practical effect of the order of tbe Sadder 
Court was to transfer both suits from C to M 
by giving jurisdiction to the P.8 A. at tbe latter 
place to try both ; and that tbe Sudder Court 
was competent under the Civ. Pro. Code, s. 6, 
to transfer the cognizance ol any suit from any 
one to any other Subordinate Court competent 
in respect of its value to try it- RAM BUK v. 
GlRDHAREE LALL, 1 Agra 178. 

iil)—Jurisdiction—Transfer of cases — Dis- 
tricl Court—Small Cause Court.—Districb 
Courts and Small Cause Courts have no juris¬ 
diction to transfer cases from one to tbe other, 
Where a suit lies in the Small Cause Court, tbe 
District Court must return a plaint wrongly 
presented to it for presentation in the proper 
Court. And in a suit in which the Small Cause 
Court bad already refused jurisdiction, tbe 
proper course for the District Couti to take 
would be to refer tbe point to the Chief Court. 
Sunt Lall v. Raqhunath Rae, 74 P. R- 
1868- [F., 172 P.R. 1888.] 

(48)— Transfer of Ssmall Cause suit,—A suit 
within the cognizance of a Court of Small 
Causes cannot be lawfully transferred for trial 
to tbe Court of the Muusif; and, if any neces¬ 
sity existed for tbe transf r, the suit will have 
to be transferred to another Court of Small 
Causes. JOBRAJ CHOWKEEDAB V. MiSS 

Whelan, 13W.R 399. 

{49)—Provincial Small Cause Courts Act (IX 
0/1887), s. 25— on origvuil side — Siw“ 
segusnt investment with Small Cause pacers— 
Power to transfer suit to Small Cause side. A 
suit filed on tbe original side of a Court cannot 
be transferied by tbe Court to the Small Cause 
side on its being invested with Small CaUM 
powers subsequent to the filing of tbo salt. 
SANKARAOHARIAR V. ilUROGESA MUDA- 

LIAR. 13 M.L J. 438. 

(50)-Cin. Pro. Code, 1882, s. 9 b-TransfeT 
of case, — Reid, that a District Judge has power 
under s. 25, Civ. Pro. Code, to transfer a 
remanded by the Ohief Court for the deterniiO'- 
ation of isBues to a Small Cause Court, from 
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that Court to the Court of Bubordinate Judge, 
whentbe Judge of the Small Cause Court who 
originally tried the suit has been replaced by a 
■Judge whose pecuniary jurisdiction does not 
extend to the value of the suit. B&RU v. 
Kibpa Bam, 69 P.R. 1899. 

(51) —C»y. Pro. Code {Act XIV of 1882). s. 25 
—Transfer of case from Ctoil Court exercising 
Stnall Cause Court powers —Jppenl. —A plaint 
in a suit cognizable oy a Small Cause Court was 
presented to tbe District Judge, with a note 
that tbe Munsif iovested with the powers of a 
■Small Cause (.lourt, who should try the case, 
was related to one of tbe parties, and it should 
be seot to another Munsif^ Toe case was sent 
to a Munsif, who was not invested with Small 
Cause Court powers. Against tbe decision of 
■tbe Munsif, appeal was beard by tbe District 
■Judge. It was contended in tbe Chief Court 
that tbe decree passed by the Munsif was not 
appealable, as under s. 25 of tbe Civ. Pro. Code 
tbe Munsif wbo tried tbe Cise acted fjua tbe 
case as a Bmall Cause Court. Held, tnat tbe 
contention was right. UALLIA KaMv. Gokal 
Chand. 19* P.L R. 1903 = 83 P.R. 1903. (23 B. 
•332, Diss. : 13 A 321. 5 A. 274. 80 P.R. 1887. 
74 P.R. 1896, 58 P.R. 1897. li.} lU; 1^1 
1907 = 51 P.W.R. 1907.] 

(52) —Diafricf Munsif, not competent to trans¬ 
fer Small Cause suit to regular side- —A District 
Munsif, is not, of his own accord or on tbe re¬ 
presentation of tbe parties, competent to trans¬ 
fer a small cause suit to tbe regular side of tbe 
Court, even though it appears that tbo ends of 
justice will be better met oy such transfer. 
BoDI RAMAYYA V. PERMA JANAKIRAMUDU, 
^ H.H.C. 172. 

(63) —Ctu. Pro. Code (XIV of 1882), s. 25— 

■Jurssdsclion of High Court, Appellate side, to 
transfer sutl from Court of Small Causes at 
Calcutta, —The High Court, in tbe exercise of 
its appellate jurisdiction, has power to transfer 
any suitor appeal from any Court which may 
be subject to its appellate jurisdiction, including 
the Piesidenoy Small Cause Court, to any other 
Court, having equal or superior jurisdiction. 
Tbe section extends to suits or proceedings in 
tbe Ooucl of Bmall Causes at Calcutta. KaD- 
AMBINI BAIJlv. MADAN MOHAN BASAK, 3 C. 
W.N. 2*7. [D., 29 C. 498.] 

(64) — Provincial SmallCause Courts Act (IX 
of 1887), s. 35, cl. 1—Ciu. Pro. Code, 1882. 

6. 25 (=3. 24, new Code)—‘Suit pending under 
Subordinate Judge invested with Small Cause 
powers—Transfer of suit to Munsif's Court.^ 
R. 35 of Act IX ot lb87« muse be read in tbe 
same sense as tbe concluding paragraph of s. 
26, Oiv.Pto. Code. Therefore, when, by reason 
of a Bmall Cause Court ceasing to exist, a suit 
is translerred to another Court, the proceedings 
still eootioue to be Small Cause Court proceed* 
io8s, and, for this purpose, the Oonrt to which 
the transfer is made most be treated as if it 
Was a Court of Small Causes having jurisdio- 
tion to hear the soit ttMiaferred to it. A suit 
was filed as a Small C^ose suit in the Court of 
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a Subordinate Judge invested with Small 
Cause powers. While the suit was ponding, 
tbe Judge went on leave, and the Judge who 
was appointed to otiiciate for him bad no 
Small Cause powers conferred on him. The 
District Judge made an order tranfferring this 
suit along with some others to the Court of the 
Munsif of the place, to be tried as a Muosif’e 
case. Tbe Munsif had Small Cause powers 
only up to Bs. 50. while the suit was for 
Bs. 69. The case was tried and decided by 
the Munsif. and tbe plaiuiifl appealed against 
hia decree to tbe District Judge who transfer¬ 
red it to ihe same Subordinate Court where 
it was originally hied. Held, aseeming that 
the suit was a Small Cause suit, that it would 
remain so throughout and be subject to tbo 
incidents of such suit, wiiather s. 25. Civ. Pro. 
Code, or s. 35 of Act IX of 1887. was acplil 
cable. MaNGAL SEN v. RUP CHAND. 13 A. 
32*-A,W N. 1891, 96. [Diw.,23 B. 382. 60- 
C. 81. 31 C. 1057 ; F., 2 O.C. 143. 154 P.L. 
R. 1903 = 83 P.R. 1903.J 

lbb)—ApplU:n,lioH to set aside ex parte decree 
— Transfer of jurtsdiction—Small Causefwwers 
—Madras Act IV (/18C3. .va. 4, 6.—An exparte 
decree was passed by the District Munsif of M 
in February 1870. On the 14tb March follow¬ 
ing, tbe defendants preferred an application to 
the Munsif praying that the decree mr.y be set 
aside under 8. 119 of tbe Civ. Pro. Code. On 
the 3cd March 1870, tbe Madras Government 
issued a Notification under ss. 4 and 5 of 
Madras Act IV of 1863 investing the additional 
Principal 8adr Amin of M with exclusive special 
jurisdiction to try Small Cause suits foe sums 
belovr 500 Rupees within tbe jurisdiction of 
District Munsif. Under orders from the Civil 
Judge, the District Munsif sent to the Addition- 
al Principal Sadr Amin the records of all suits 
cognizable by a Court of Small Causes if one 
had been in existence at tbe date of their insti¬ 
tution, although they bad been filed before tbe 
Notification. The above mentioned application 
to set aside the ex parte decree was toot along 
with other records. Held, that the Principal 
Badar Amin had no jurisdiction to entertain the 
application. Narayana MALYA v, Govind 
8HETTY. 6 M.H.C. 18. [i'.. 6 M.H G. 191.] 

(56) Jet XVI Of Transfer of execution 
2>roceeduujs-Jurisdiclion—A Juoge has no 
authority under Act XVI of 1868 to order tbo 
trial by a Bubordinate Judge of prcceedings in 
execution of a decree which are a portion of tho 
original Civil suit tried by himself. MOON- 
8HEE AFTABOOODEEN AHMED V. MOHlNEB 
MOHUN Doss, 15 W.R. 48. 

(57) —Ciy. JVo. Code. 1882, s. 25—Ap2}Uca~ 
bilili/ of, to execution proceedings—Application 
for declaration of insolvency, transferable under 
s. Right of opposing creditor to move for 
transfer.—Coder tbe combined efiect of a. 26 
and s. 647, execution proceedings may be trans¬ 
ferred for sufficient cause from one Court to 
another. An application to be .declared an in¬ 
solvent under tbe Oiv. Pro, Code, is a proceed¬ 
ing in execution ; it is, therefore, a prcceedine 
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)Q a suit, aod as such oan be made the subjeot 
of an order under s. 25 of the Civ. Pro. Code. 
A creditor who bas bcon served with notice of 
the insolvency petition a,Qd whose name is en- 
teiod on the record as an opposing creditor, is a 
party within the meaning of s. 25 of the Civ. 
Pio. Code and may apply for a transfer of the 
procpodinga. NASRERVANJl v, KHARSEDJI, 
22 B. 778. [D., 10 O.C. 139 ] 

(53t— C'-v. Pro- Corfe, 1882. s. 25— Transfer 
of eMC^iUonprocevdings —.-Icf VI o/1892, s. 4— 
“ Suit", meaning of, ms 25, Civ. Pro, Code — 
Jurudiclion —The pecuniary jurisdiction of the 
Muosif who passed a decree in favour of the 
applicant in a suit, the value of the subject- 
matter of which was Rs.1,890, and before whom 
execution proceedings weto instituted, extended 
to all suits of value notezeeediog Bs.2,000. He 
was succeeded, pending the said proceedings, 
by another Munsif whose pecuniary jurisdiction 
was limited to suits of value u'^t exceeding 
Rs. 1,000. Eeld, that s. 25, Giv. Pro. Code, 
applies of its own force to execution proceedings ; 
and that proceedings in execution, whether 
pending in a Court of first instance, or in a 
Court of appeal, may be withdrawn or trans¬ 
ferred under the provisions of that section. 
JJeld, further, that the fact that the execution 
proceedings which were properly instituted be¬ 
fore the Munsif who bad pecuniary jurisdiction 
to deal with them were pending whan be was 
succeeded by another Munsif whoso pecuniary 
jurisdiction was limited to Rs. 1,000, would 
not prevent an order of transfer being made 
under s. 25, Civil Procedure Code. MAN SiNOH 
V. JANQ BanADUR, 1 O.C 117. 

(59)— Airpeal—Ecmand to district Judge for 
local eiiguirji —Transfer Op District Judge to 
Sub-J'>uI<jc-~Eo:cciftion of decree—Transfer by 
District Judge, from his own file—Jurisdiction 
—Act XVI of 1868, s. VJ—Acl VIII of 1859, 
5. 362.—Where a case has been previously beard 
by the High Court in appeal from an order 
passed by the District Judge, and that order 
having bean found to be erroneous, the High 
Court directed him to make a local inquiry for 
tho purposo of ascertaining the amount of the 
mesne profits due to the decree-holder, it is the 
duty of the Judge to take up the case and 
dispose of it himself, in accordance with the 
instructions contained in the order of the High 
Court, and not to transfer it to a subordinate 
tribunal. Looking at tbe terms of s. 19 of Aot 
XVI of 1863, and reading them with the provi¬ 
sions of s. 3C2 of Act VlII of 1859, it appears 
that it was not tbe intention of the Legislature 
to enable a District Judge to transfer from his 
own file cases of execution of decrees which had 
been passed by bis Court, to tbe file of the 
Subordinate Judge for disposal, even though 
the sanotioQ of the High Court is obtained for 
the transfer, inasmuch as that sanction cannot 
give jurisdiotion in such a case to tbe Subordi¬ 
nate Judge. CHOWDHBY HAMEDOOLLAH 7. 
MuTEBOONISSA BiBEE, Id W.R. 879. [D., 9 

C.L.J, 572.) 
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(60) — A ttachment—Lease pendhig attachment 
—Transfer of decree. —A lease of property 
pending attachment in execution of a decree is 
invalid, and the lessee cannot, in a suit by the 
auction-purchaser for possession of the property,, 
be allowed to contend for tbe first time in 
appeal, that the transfer of tbe decree from the 
Court which passed it to the Court which made- 
the attachment, was irregular, when no such 
allegation was made in tbe written statement. 
MUSST. BiBEE HOSSBINA 7. JHAMUN BINGH, 

25 W.R. S23. 

(61) —S. 24. O. XXXIX, r, 2. cl, 3, do. Pro. 
Code, 1908— Apylicatton, to District Munsif for 
disobedience of ad interim injunction—Trans- 
fer of application by District Js^e—Jurisdiction 
—Extent of ]xncers of transfer under s, 24— 
Notice of transfer to parly.—An interlocutory 
application pending before the District Muneif 
to punish the defendant (or disobedience of an 
ad interim injunction granted by the Munsif 
connot be transferred from bis file to tbe file of 
some other Court by tbe District Judge or the 
High Court. 8- 24 of the C.P.C.. does not apply 
to such cases. When tbe District Judge traos- 
fers a case under s. 24, on the application of a 
party, he should, before passing the order of 
transfer, give notice to tbe opposite party. If. 
however, tbe applieant invites the District 
Judge to transfer tbe case of his own motion, 
and tbe Judge orders the traosfer without 
giving notice to the opposite party, tbe order of 
transfer is not liable to beset aside on tbe mere 
ground of want of notice, the irregularity not 
being material but only a defect of form. 
Bellary Press Co.. Ltd. v.Venkata row, 

8 M.L.T. 374 = 8 Ind. Gas. 7. (20 M. 378, R ) 

(62) —Act VIII of 1859. 5. 6 -Power of Zillah 
Judge — Rond under seal — Consideration — 
Putdabousheen —Burden o/^iroo/.—The powers, 
given to the Zillah Judge ny s. 6 of the Oiv. 
Pro, Code, for the withdrawal of suits from 
subordinate Courts when the Judge sees suffi¬ 
cient cause for so doing, should be exercised 
only upon cause shown, and not without oppor¬ 
tunity given to the parties to suit to be beard 
upon the question. Further, the terms of the 
section ate inapplicable to a suit which the 
subordinate Court bas received by an order of 
remand from a Court to which the District 
Court is itself subordinate. But where the 
suit, although in form remanded by tbe High 

Court to the Subordinate Court.was in substance, 

as tbe order of the Privy Council shows, a 
new suit—as tbe direction therein given allowed 
tbe plaintiff to amend bis plaint and the defend¬ 
ant was permitted to make any defence, and 
as, in accordance with these directions, an 
amended plaint and a further written statement 
were filed and fresh issues were framed. Held 
that, under these circumstances, the Judge 
was justified in regarding this as a new suiti 
and any irregularity in its transfer to his o^ 
Court must be regarded as Waived by the aub- 
sequent proceedings of the parties themselves. 
A bond made under seal does not in India on 
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itself import that there has been sufficient 
ooDsideratioQi and where the bond was given 

a piirdahntisheen, an aged woman, to the 
pUiotiff, a relation under whose influence she 
"Was, and who, in his dealings, exercised an 
undae influence over her proceedings, the bur 
dec of proving payment of consideration should 
be cast on tbe plaintiff who comes into Court 
to enforce the bond. Mahombd Zahoor 
ALIKHAN V. THAKOORANEB RUTTA KUN- 
WOOR, 2 H.ff.P. 481. 

(6Si—Cose ou the file of iJn^ District Courts 
(ipplicatioK to High Court for transfer and 
trial of, in its extraordiuari/ oriynuil Jurisdic^ 
tion^^2}plicaluyn to be made to Judge on ori/ji- 
na^ An application to tbe High Court 

praying for tbe removal of a case from tbe file 
of a District Court and for tbe trial of it by 
tbe High Court in its extraordinary original 
juriRdictioD, is to be made to a Judge sitting 
on the original side of the High Court who 
would determine whether the case was one 
that should be called up from the District 
Court or not. Snob an application should not 
be made to Judges sitting on the appellate side 
of the Court who have nn authority to pass 
orders under s 18 of the Charter. THOMAS 
RonWRT DOUCBTT v. JOSIAH PATRICK 
Wise. 4 W.R. Mis. 7. [H . 22 M L.J. 187»11 
M.L.T. 169«1912M.W.N. 150.] 

(64)— Transfer of a ha *ch of suUs^Sep^rate 
•application necessary in respect of each suit, 
—Tbe defendants in tbis ca^^e objected that a 
separate application for tbe transfer ought to 
have been put in with respect to each of tbe 
plaintill's suits, which were in no way connected 
with each other; and, accepting this objection 
as valid, tbe High Court rejected tbo present 
•application of the plaintiffs for obtaining tbo 
transfer of the several suits togoth«>r. KlSHO- 
•BEE LAL V. LUCHMUN DOSS, 2 N.W.P. 147. 

{65)— Transfer of suil^^Civ.Pro Co'ie. s, 647.- 
XToder tbo provisions of s. 647 of tbe Civ. Pro. 
Code, a claim registered as a suit may, for sufli- 
oient oaufe, be transferred by a superior Court 
to a Subordinate Courtier trial. SiTHALAKSH- 
Ml V, VYTHILINOA, 8 H. 848, P.B. 

(66 —Institution of suit in wrong Court — 
Transfer to proper Court^Civ. Pro Code, 1877, 
S.25-Acf XV o/ l869(Pafent As 22. -Where 
a suit instituted in a Court wbich, but for some 
tpeoial law (as for instance, s. 22 of Act XV of 
1859) would have janadiction under tbe Civ. 
Pto.Oodo, to entertain it, istranslerred, by coo* 
sent of patties, to tbe proper Court, tbe error in 
tbe ociginsl ioetituiioo of tbe suit would be 
cored and tbe suit may be regarded as institnted 
Iq tbe proper Court to which it has been trans* 
tarred. Pbauak v. BULL, 6 k, 871» A.V.N. 
1888, 62. 

167)25. 28. 492 and 493--Cin.Pro.Code, 
Injunctions Suit for^Temporary injunc- 
t^^Appsal—Transfer of suit^IUdransfer,— 
‘Tbe pUsotifl, a ihare-bolder in a Brewery 
^3omptoy, Limitedt so^ in the District Ocort 

Basralpindti three cot of tbe four Directors 


Transfep of Civil Cases—continued* 

of tbe Company, in tbeir individual capacity 
and the Head Brewer, for ho injunction to 
restrain tbo defendants from entering into 
certain transactions by way of purchase, or 
agreement to purchase, a certain business, or to 
invest money of tbe Company amounting to 2 or 
3 lakhs of rupee:; in shares of the said business^ 
when formed into h limited liability Company, 
and from disposing of the money or funds of 
the Company in pursuanco of such transao- 
tion. A declaration that these transactions wero 
ultra vires and not binding on tbe Company 
Of its share-bolders was also prayed for. Pend¬ 
ing the bearing of tbot^uii, tbe counsel for 
the plaintiff obtained an ad xnttrim injunction 
from Court to restrain the defendants from 
furtbor proceeding in the matter. The defend¬ 
ants appealed to tbe Chief Court against the 
grant of tbe temporary iojunction. Oo the 
date fixed for the bearing of the appeal, it was 
seemingly agreed to, by tbe counsel of the 
parties, oo the soggastion of tbe Court, that 
the original suit should be transferred to tbe 
Chief Court, so that tbe motion tor tbe tem¬ 
porary injunction should be treated as tbo 
bearing of the suit, and the matter could bo 
decided once for all by tbe Chief Court. Tbo 
suit was accordingly transferred to the Chief 
Court. Oo tbe date of bearing of tbo case, the 
counsel did not agree lo the hearing of the 
appeal and tbe suit together, as was suggested 
by Court; and tbe Court decided to deal with 
each separately, and in the ordinary course to 
dispose of tbe app.;al in the first instance. It 
was cooteodod for tbe appellants that tbe order 
granting tbe temporary injunction was bad 
in Uw, for, (1) it was passed without any 
affidavits and without the Court satisfying it¬ 
self as to tbe oorrcotiioss or otherwise of tbo 
facts put forward in tbe plaint, (2) notice 
should have been issued to tbe appellania 
against tbe grant of tbo injunction, and (3) 
the Company not being made a party to tbo 
suit, and tbe three Directors of tbe Company 
being impleaded as defendants in tbeir indivi¬ 
dual capacity and not as Directors, tbe grant 
of injunction would be entirely (utile. Held* 
the contentioDS were valid. The appeal of tbo 
Head Brewer was granted on tbo ground 
that, 10 tbe capacity of a Head Brewer, he bad, * 
or could have bad nothing to do wiih tho 
transactions in question. Tbo suit whs re¬ 
transferred to tbe District Court of Rawal¬ 
pindi ; for, tbe obje.it of its transfer to tbe 
Chief Conrt was not attained. In tbo case of 
a suit for an injanction, it is praotioally im¬ 
possible to grant a temporary iojunction, with¬ 
out, (0 some exteut, forming an opinion on 
tbe meriis of tbe cat’O, since it is tbo duty of 
Ibe Judge to satisfy himself that tho plaintiff 
bas made out a ptiina facie case. E.W. 
Paeksb V. Khan Bahadur 8bth Dharji 
Hot, 63 P.L.R. 1907. 

(68)—Transfer of suHr-Trial—Decision o)i 
denu taken by pretnous Court—Ch. Pro. Code^ 

8 , 26—Where a District Judge transfeieed to his. , 
ownfllefroma6obordiDataJodge,a suit of wbieh 
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Traasfor of Civil Cases— continued. 

the trial was commonced, and in which evi- 
dei cv bad been taken by the latter, and decided 
it on such ovidence, tbe decision was liable to 
be set aside, as be could nrit be said to have 
Ir'ud I bo case. lUNDHU NaIK v. LaKHI KUAR. 
7 A. 342=A.W,N. 1885, 33. [Erci,r. 23 M. 
314*10 M-L.J. 61; /?,. 8 C.PL-R. 86.] 

■{^^)-Tr.'mfifer of su'J fA/ Jndijc to his oirn 
file - I'A'.devce to be laker, de novo — This suit 
wa>< filed originally before the Principal Sudder 
Ameon. wbo fixed the issues and recorded the 
evidence of the witoesises. Before, however, 
the case was, decided, the Judge transferred it 
to his own file, and. without examining the 
witnesses, contented himself with the evidence 
as recorded by the Principal Sudder Ameen. 
The High Cjucc oliscrved that this mode of 
proceeding was objectionable, and that, as the 
Judge's Court was the Court of original juris¬ 
diction, it ought to have had the witnesses be¬ 
fore it, and taken their evidence dc nox-o. 
MUSSAMUT UNNOI’OORNA V. HURDULLUB 
Bing, 8 W. R. 465. 

(70) -C*:i)./Vo. Code, iaR2. ss. 25, 483— 
Conditio 111 ordei- of attachment— 'Transfer of 
suit—Poto r of Court to dent with attachment. 
—Whero .a conditional order of attachment, 
before judgment;, of certain property within its 
jurisdiction, is passed by a Court, and before 
the final order is passed, ihe suit is transferred 
to another Court, the Court to which it is trans¬ 
ferred acquires by implication jurisdiction to 
pass furiher orders regarding tbe attachment. 
AUUNACHALA NADAN V. KANDASAMI PiLLAI, 
6 Ind. Cas. 746*20 U L.J. 980. 

(71) —Cose withdrawi hy Jneh/e from lower 
Court— Keference to arbitration in lojver Coxtrt 
—Sudge competent to de-uic vithouf reference to 
(la-hUrntion. —Defendant appealing ^^eciAUy 
urged that the lower appellate Court w.ts wrong 
in Laving decided a case which bad already 
been referred toarbitration- This plea was held 
by «ha High Court to be untenable. The Judge 
had withdrawn the case from the Court of tbe 
Principal Sudder Ameen before decision for 
trial in his own Court. The case having thus 
come before him, it was quite competent for 
him to decide it himself and he was not neces¬ 
sarily bound also to refer it to arbitration. 

ABOO Mahomed v.KiRHRN MohunSurmah 

6W.R. 290. 

(72) —Cir. Pro- Cede, s. 'lb—Application to 
tran$ft.r suit—litfevtum vnfh costs — Appeal ,— 
There is uo appeal given by Jaw from an order 
passed under s. 25 of tbe Code. AJODHA PRA- 
EAD V. BaMSABUP, A.W.N. 1883, 88. 

(73) —Citi. Pro. Cede, ss 25, 622— TranS’ 

ferbfsuH—Revisio^x .—Where the decree in a 
suit would be appealable, an order under s. 25, 
Civ. Fro. Code, transferrins such suit, is not 
subject to revision by the High Court., FARID 
AHMED V. DutiAul BlBt, 6 A. 233*A.W.N. 
1884, 48. IViss., 14 C- 768 ; 20 A. 395 ; 

Jl.. 19 A.W.N. 210, 22 P.L.R. 1900, 76 P.R. 
1803 = 170 P.L.R. 1903.] 


Traosfer of Civil Caaea— continued, 

(74) — Transfer of case from undefended Up 
defended board—Practice .—The costs of the- 
transfer of a case from tbe undefended to the 
defended board must be borne by tbe party 
making tbe application. BiNDOO MadHUB. 

Mitter v. Woomes Chunder Paul, 2 
Hyde, 86. See also Bhoyrub Chunder 
DOSS V. Chundi Churn Mitter, Bourke 
238. 

(75) —5ui( for money securul by mortgage 
of immoveable proputy s\(u-ite 

Family Domains of the Maharaia of Benares 
—Act VIII of 1859 (Civ. Pro. Code), s. 13.— 
Tbe Family Domains do not constitute a dis¬ 
trict within the meaning of s. 13 of tbe Civ. 
Pro. Code, 1859. which is therefore inapplicable 
in a case in which a portion of the immoveable 
property in suit is situate within such domains. 
The High Court, tberelore, cannot, in concur¬ 
rence with tbe Sudder Board of Revenue, autho¬ 
rize under that section, a Subordinate Court to 
proceed with a case in which a portion of tbe 
immoveable property in suit is situate within 
the Family Domains. Raghu Nath DaS v. 
Karkan Mal, 3 A. 588. (S. A. No. 969 of 

1877, de’oided tbe 14th Dec. 1877, Concurred 
in.) [/i., 34 C. 576.] 

(76) —Ss. 26,53. Civ. Pro Code 1882— Plaint, 
ameiulmcnt of, under u-hat circumstances, may 
be allowed—MiS’jbinder of ponies andcauses of 
action —Tbe claim, m this suit, was for tbe 
recovery of property, by right of survivorship of 
tbe plaintiffs, four members ot an alleged 
Hindu undivided family, from the Ist defend¬ 
ant, the widow of a 5th undivided member 
deceased. In tbe plaint, tbo 4th plaintiff was 
alleged to have been adopted, by tbe 1st defend¬ 
ant, as son to her deceased husband but it 
ooDtaiued no distinct prayer in favour of the 
adopted son alone as such. First defendant 
denied tbe adoption and contended that her 
husband bad become divided from the plaint* 
ifis. The lower Court, finding that tbe adop¬ 
tion was true, gave a decree in favour of tbe 
fourth plaintiff alone, without deciding tbe 
question of division or non division and treat¬ 
ing the plaint in effect, as amended into one 
by the fourth plaintiff only. On appeal, it was 
contended that this procedure was opposed to 
8. 53 of the Code and illegal. Approving of the 
course adopted by the lower Court, it was held 
that the procedure of the lower Court did not 
contravene s. S3 (e) of tbe Co )e, as tbe proviso 
to that section is intended only to prevent such' 
amendmeuiB as might result in a new case 
being raised, involving tbe trial of issues essen¬ 
tially different from those ar.sing under the 
pleadings as originally framed. Further, the 
omission to try the issue as to non-division 
could not, in any way, affect the first defendant, 
as the parties really interested in agitating that- 
question were plaintiffs Nos. 1 to S, and as, by 
reason of the finding on the issue as to_ adop¬ 
tion. first defendant had no manner of right to- 
retain possession of tbe properties in dispute on 
tbe case 'set up by her. If, in this ease, th» 
plaint had been framed in the alternative,^ 
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Transfer of Civil Cases—cctttinurd. 

that is to eay, praying for a decree io favour of 
plaintifis 1 to 4, as undivided members, or 
shoold the Court find that they were not 
undivided members, then a decree io favour of 
the fourth plaintiff only; Such a 

plaint would have been admissible under s. 26 
of the Code, as not contravening its provisions. 
LAKSBMAKKA V. NAGI REDDI, 28 M. 500. 
(26 M. 627, P.B., F.) 

V/inding up proceedings under Companies 
Act transferable to High Court under ss. 25, 
647. Civ. Pro. Code-See ACT VI OF 1882, 
s. 219.9 A. 180=A.W.N. 1887, 7. 

Resident’s Court, Aden—The High Court 
can transfer a civil case from tbe Court of 
Resident, at Aden to tbe ffigh Court—See 
Bom. ACT II OF 1864, 5 Bom. L.R. 562 = 27 
B. 575. 

Village Police Patel’s Court—Transfer of case 
from a village Police Patel can be ordered by 
High Court aud not by District Magistrate— 
See BOM. ACT VIII OF 1867, ss. 6. 14. lO Bom. 
L-R. 630. 

Ste Mad. act III ok 1873, 3. 13. 23 M. 
314. 

See U p. ACT XIX OF 1869, 88. 124 B and 
124 0, 6 0.0. 104. 

Powers of Subordinate Judge on transfer of 
rent suit—Scf U. P. ACT Xlt OF 188'. se. 93, 
206 to 208. 16 A. 363 F.B. = A.W,N. 1894, 
113. 

See U. P. ACT XII OF 1881. ss. 189. 206, 

207. 208. 6 A. 36 = A.W N. 1883. lt-5. 

See U. P. ACT XII OF 1881. ss. 206. 207, 

208, 6 A. 296 = A.W.N. 1884, 90. 

Sec U. P. ACT III OF 1901. ss. 191 and 192. 
7 O.C, 142. 

Small Cause Court suit— Institution in 
Court of Subordinate Judge inveeted with 
Small Cause powers—Trial by Judge without 
such powers—Transfer—Suit whether appeal- 
able—Scs APPEAL—General. 5 a. 274. 

See APPEAL—Practice and Proceddbe, 
fl M.L.J- 297. 

Ste Champerty, 4 B.L.R. O.C, 1 = 12 W. 
B.O c. 13. 

Reference of iesues for determination—Trans¬ 
fer of suit meanwhile illegal—See ClV. PRO. 
CODE. 1908, 0. XLI. r.28, 16 A. 315-A.W.N. 
1893, 108. 

District Judge—Remand of appeal by High 
Court.—Transfer of appeal to Bub-Judge— 
Legality—See JURISDICTION-QUESTION OF 

Jurisdiction, 6 Ind. Cas. 384. 

Imtitotion of enit io wrong Ooort—Trans¬ 
fer of soit to another Coart—Retora of 
plaint by snob Coort—S m JURISDICTION- 

QUESTION OF Jurisdiction, 4 a. 470 -a.w. 

M. 1683. 118. 


Transfer of Civil Cases—concluded. 

Transfer of suit possible only from Court 
having jurisdiction—Consent of parties, efieot 
of.oQ jurisdiction—Sec JURISDICTION—Ques¬ 
tion OF Jurisdiction, 9 A. 191, P.C =13 
I,A. 131. 

See Jurisdiction of Civil Courts, 4 

M.H.C. 227. 

Small Causes Courts, Bombay—Transfer of 
case from tbe Small Cause Court, Bombay to 
the High Court of Bombay—See LETTERS 
Patent, High Court, 1865, cl. 13, 7 Bom. 
L.R. 143. 

Powers relating to—Under s. 15 of the Char¬ 
ter Act oependent on the exercise of appellate 
jurisdiction — See LETTERS PATENT, HIGH 
COURT. 1865—Bombay cl. 13, 3 C.L J. 5 = 3 
A L.J. 63=10 C.W N. 185 = 8 Bom L.R. 4 = 
A M-L.T. 1 = 16 M L,J. 73. P.C. = 30 B. 246. 

See Letters Patent. 1865, high Court 
—Calcutta, s. 13 ,10 B.L.R-169. 

Transfer of suit—From Presidency Small 
Cause Court to High Court—Application where 
to be made—dee LETTERS PATENT, HIGH 
Court, 1865—madras, s. 13, M.W.N. 1912, 
15t) = ll M.L.T. 169. 

Sec Partnership-RIGHTS and Liabi¬ 
lities of PARTNERS, 4 A. 437 = 1 A.W.N. 
1882. t)7. 

From undefended to defended board—Cost 
—See Practice and Procedure, Boutke 

O. C. 238, 2 H>de. 86. 

See Provincial small Cause Courts 
act. 1887 , 8 . 35 (1). 127 P.L.K. 1903. 

Village Munsifl—Power to transfer suits— 
See Mad. REG. IV OF 1816. 9 M, 500. 

Srf Review—Review BY Judge other 
than JUDGE IN Original Case. 2 N.W-P. 
230. 

Transfer of appeal by the District Judge to 
subordinate Judge after remand-Objeotion as 
to jurisdiction—S, e REVISION—GENERAL, 

P. L.R. 1900. p. 354. 

See Small Cause Court, Mofubsil, 
JURISDICTION-General, 2 O C. 143. 

Sec Small Cause Court, mofussil» 
JURISDICTION of—Practice and proce¬ 
dure, 74 P. R. 1876. 

Tranifer of Decree. 

See Execution of Decree. 

(1)—Older refustng to recognize the transfer of 
a decree—Allheal. —An appeal lies egaiost an 
order refusing to recognize tbe trensfer of a 
decree for tbe purpose of appeal, tbe order must 
be regarded os one made under e. 244, Civ. Pro. 
Code. VlRABAUl ROWTH v. BODI MAIKAN, 
25 M. 884. (91 M. 808.16 A. 403, 26 0. 250. F.) 
[i?.. 25 M. 888.] 

^2)—Civ. Pro. Code (del XIV0/1883, s. 246 
— Order for ul-off-^TransUr of decru,—hji 
order lor eet-ofi in;^e under e. 246, Oiv. Pro. 
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Transfer of Decree—continued. 

Code, is binding upon a transferee of the de¬ 
cree sought to be executed, when the transfer 
i? sub«ecjuent to the order forset*off. VBBRA- 
jmADRA RA'/U V. JAOANNADHA RA7.U, 3 M. 
L.J 220 

13)-Act VIII 0 / J859. ss. 207, 203-Cross- 
dcoees—Set -Executim of decree in parti— 
'I'ranafer of decree.—Where an order of Court 
IS made with the consent of tbe holders (B and 
B) of two ctoas-deoreea fixing the mode in which 
a set o3 should be made, and its eSect is to 
prevent S executing his decree without giving 
credit for B’s decree, it would be most inequit¬ 
able to allow B to execute bis decree against 
s. 207. Act Vlll of 1959, applies to the 
execution of the entire decree, not to splitting 
it up and executing it in portions. S. 205 also 
applies to the transfer or assignment of a decree 
in its entirety, and does not intend its assign¬ 
ment in as many portions as tbe decree- 
holder may think fit. Although one of two 
holders of the same decree may take out 
execution of the whole decree, be cannot be 
allowed to take out execution of a part of it to 
the extent only of bis own interest, Application 
may be made for the extension of part of a 
decree if tbe applicant admits that the remain¬ 
der has been satisfied ; and where a decree is 
perfect for execution iu certain respects only 
execution may be taken out for the portion 
which is perfect But after a decree is perfect 
for execution in its entirety, the execution- 
creditor cannot take out one execution for 
one part (c.g. wassilalli and another for another 
{e.g. costs or intereets on costs) nor can by 
assignment split it up. and subject the judg¬ 
ment-debtor to a plurality of executions. HARO 

Sankfr 8and\al V. Tarak Chandra 

BHUTTACHARJEE. 3 B L.R.A.C. Il4 = lt 
W. R. 488, [7?’, 7C. L. R. 117, 5 A. 27 = A. 

W.N. 1882. HO; li , 15 B. 242.] 

To another Court caused by false representa¬ 
tion—Bale by such Court cannot be impeached 
—See CIV. Pro. Code, i903. ss. 38, 39, 4i, 
O. XXI. rt. 4. 5, 8 M.L.J. 1. 

Cross decress between same parties in different 
suits—Transfer of decree for smaller amount— 
Notice of assignment—Validity of transfer as 
against cross-decroe-bolder—Right o! transferee 
to execute—Equities—.See ClV. PRO. CODE, 
1908, s. 49, 0. XXI. r. 18, 26 M. 428*12 M. 
L.J. 398. 

See Civ. Pro. Code, 1908. ss. 63, 73, 2 C. 
W.N. 126. 

To Collector—Power of Court— See CiV, 
PBO. Code, 190i, ss. 68, 70. 71, A. W.N. 1883, 
164. 

Execution of decree—Transfer of decree to 
Collector lor execution—Nature of the powers 
exeroisable by Collector uuder s. 320 of the 
Civ. Pro. Code in cases of transferred decree— 
See CIV. PRO. Code. 1908. ss. 68, 70, 71. 
O. XXIII, r. 1. A.W,N. 1891. 189. 

I 1 Application for mere reoognition--Applioation 
for exeoution—Sc5 CIV. PRO. CODE, 1903, 
O. XXI, r. 16. 14 M.L.J.393. 


Transfer of Decree—concluded. 

Transfer of decree—Exeoation by transferee 
—Validitv of decree questioned by judgment- 
debtor—Fraud— See CIV. PRO. CODE, 1908, 
0. XXI. r. 16. 15 B. 307. 

See CIV. Pro. CODE, 1903, O. XXI, r. 16, 
20 0. 388. 

Transfer of decree—Ground for refusing 
execution— See CiV. PRO. CODE, 1908, 
O. XXI, r. 16, 8 M. 455. 

Sec Damages—Damages. SUITS for, 20 
M. 157. 

To one of several judgment-debtors, efleot 
of—See Execution of decree — joint 
Decrees, execution of. 5 a. 27=a.W.N. 
1882, 40. 

Transfer of decree to Uollestor for execution- 
jurisdiction of Civil Court tc interfere with 
proceedings before Collector—Nature of powers 
and duties of Collector in execution-proceed¬ 
ings—See Jurisdiction of Civil Courts, 
11 B.478. 

See Limitation act. 1903, art. 182-Step 
IN AID OF execution, 8 C.W.N. 575, 4 
0. C. 333. 

Transfer of District. 

Prom cue Ptovioca to another—Jurisdiction 
to bear appeal—Sec JURISDICTION—GENE¬ 
RAL. 5 C.LJ. 550 = 34 C. 636, on review 
from, 34 C. 232 = 5 0.L.J. 192. 

Jurisdiction to hear second appeals from 
transferred area—See SPECIAL OR SECOND 
Appeal—general, ii C.W.N. 966=6C.L.J. 
233 = 34 C. 853. 

Transfer of Judicial Officers. 

This circular draws attention to a previous 
Circular, and states that an application from 
a Judicial Officer for transfer must be sent 
through tbe Judge of his District. Oiv. Cir. 
No. 8 dated 26th July 1869, 12 W.R. CIy. 
Cir. 1. 

Transfer of Judge. 

Validity of judgment written after trao^ec 
of Judge—See CIV Pro. Code, 1908. 0. XXI, 
r. 2, 12 C.W.N. 682, F.B. = 7 C.L.J. 666=4 
M L.T. 33 = 35 0. 756. 

Transfer of Judge who had given decision 
on some question only—Successor’s giving 
judgment contrary to predecessor’s not proper, 
though not illegal, espeoially where appeal liM 
—Successor to re-open decided question only 
when error is obvious and patent— See MORT¬ 
GAGE -REDEMPTION. 41 P L.R. 1903 = 42 P. 
W.R. 1908. 

Transfer of License. 

(D—4rms Act (XI of 1878), as. 6. 19 («), 19 

aixd 22—Rules—License to sell arms— Transfer 

of license.— Cl. (a) of s. 19 being penal 
must be strictly construed. The way the pan i 
security is protected is by such requit^anw 
as ss. 17, 18, which impose liabilitiea 
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Tranifer of License— concluded. 

<{tom which the licensee cannot escape and by 
the following penal sections. An agreement 
authorizing a person named to sell arms 
under a license granted to and in the name of a 
•certain licensee was not illegal though amount¬ 
ing . to a virtual transfer of the license. 
Eugene Badblier v. Rebecca Chill, 
L.B.R. 1872—1892. 168. 

Transfer of license—Suit against the Com- 
.missioner of Police of Bombay to grant a 
transfer of license of an eating house —See 
Specific Relief act, 1877, s. 45, 3 Bom. L. 
B. 663. 

Transfer in Fraud of Creditors. 

See Transfer of Property act, 1892. 
s. 53. 

(I) Insolvuici/^Convcf/aiice in fraiul of creditors 
—Protection to booa tide ttanaferce^Kffcct of 
want of due care in transferee. —Though.s. 26 
of Punjab Act iV of 1872. vvbicb avoids iraas- 
fers in fraud of oredit^rn and fraudulent 
preference of cr<jditoce by person in insolvent 
ciroumstances, makes no exception in favour 
of any class of transferees, that section must 
not be taken to operate to deprive ionoceot 
transferees of such protection as they may be 
equitably entitled to receive from a Court acting 
upon sound legal principles. Thus a transfer, 
wbioh would otherwise beset asiJe asfrauduleut, 
is entitled to proteciioo, if it has been made 
bona fide nod lor valuable consideration to a 
person not having at the tims of tbe transfer any 
notice that tbe transfer is Irauduloat; to claim 
tbe beneOtof the rule, valuable coosideracion, 
honesty, and due caution are necessary on tbe 
:part of the transferee ; if any one of them be 
wanting, he fails to establien a title to protec 
tiOD. B., woo was lu embarrassed circam.<taDcej, 
-exeoated a deed of gift of certain houses to one 
Mrs. T. whom be afterwards mvrried. Soon 
.after, tbey both obtained a loan from a Bank of 
Re. 6,000 on tbe lollowmg securities:—(Da 
pro-note by B. payable in 12 mootbR, (2> a usu- 
ituotuary mortgage of tbe bouses oxeoaied by B 
and Mrs, T., aud'3) a fixed deposit of Rs. 9,000 
in the name of Mrs. B. to be rAtamed by tbe 
Bank until tbe loan of Rs. 8.030 was repaid. 
The Bank parted with no money, tbe money 
held in deposit being merely the money lent to 
.Mrs. T. Within a year after ibis transaotioo, 
B was adjudged an insolvent, and a creditor 
Applied to have tbe deed of mortgage in favour 
of tbe Bank to be set aside as invalid against 
■oreditors that tbe deed was executed by 

B. and Mrs. T. fraudulently, and although the 
Bank manager bal no actual knowledge toai B. 
was insolvent or that bis object was to defeat 
bis creditors, tbe conduit of tbe Bank as repte- 
•ented by tbe manager was incautious and 
-careless to the degree of recklessness, and not 
■ooh as to give the Bank as between it and tbe 
creditors an equitable title to protection and 
ipieferenoe. Bateh v. Bbbtola, 1 P R 1877. 

‘Tpwuter of Property. 

il}~^£uildirtg erected for school—Entry of 
^tonagers of school a% treqnueers—Acquiescence 
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Transfer of Property-continued. 

in ^osiC-ssion by the managers, whether (ononn s 
to conveyance of transfer,—In this case, the 
manager of tbe defendant, partly with defend¬ 
ant’s funds and partly with the money 
subscribed by tbe village, erected tbe building 
in question for the purposes of a school. Ha. 
however, never gave the property to tbe school, 
nor even acquiesced in the managers of the 
school entering upon it. Tbey entered upon it 
as tre.^passors and, although he acquiesced in 
their having taken possession, he did not 
thereby convey any property in the school to 
tbe subscribers. It was held that, under the 
circumstance.s, the defendant was not bound 
to re-pay that portion of the money which he 
expended himself in building tbe bouse, nor 
was be bound to do anything more than return 
that portion of the funds which was subsoribed 
by tbe vilhige. SREEHURRV ROY v. MR. 
James Hills. 7 w.R. 476. 

t2)—S'ili — V'eniLw of pOiseisini^Suii by 

vgtulee for possession—Maim It iahiliiy- —Ih has 
been the practice of the Courts in this country 
to give effect to Hales mada by pirsons out of 
possession, and to recoguisa the title of the 
purchaser to maiotaio a suit. RUNNOO 
PaNDEYv. SHEIKS BUKBSS ALI. SN.W.P, 2. 

(3) —of property by person not in. 
pnssi'ision, r ifii/i/y ci/. — FetsoQs having a right 
of poss''H->ioQ may dispose of property, though 
it is not ac’Uilly in their possession at tbe 
time of di^pj.sition. KUMUBOODDBSN SHAIKH 

V. Shaikh bhaooo. 11 W.R. 131. [ P ., 22 

W R. 90. 25 W.R. 22-9.] 

(4) —IVinf'//- out of possession at time of sale— 
Pnixhlser'’. right to sue. -Tbe purenaser, who 
purchases Irom too veudor property that is out 
of bis pos.sessioa at the lime of salo. is entitled 
to bring a suit for the recovery of the property. 
AULOCK MONEE DOSSIA V. AULOCK MONBB 
DBBIA, 25 W.R. 48 [R . 25 W.R. 222.] 

—ConsuleratUm not j>aid—Vemltr 
tu>f in possession—Suit by vetulec, if maintnim 
able .—A purchtsec ot properly, who pays uotb- 
ing as conaideratioo therefor, cannot maintain 
a suit for possession, where (be vendor was not 
himself in pissassioa. It would be against 
public policy to allow such a suit to be m vin- 
tamed BISHONATH DEY BOY v CHUNDER 
MOHUN DUTT Biswas, 23 W.R. 168. 25 

W. R. 223; R ,2 B. 293.] 

(6j— out of possession at tint*, of salt — 

Pnrehtser's riaUi h sut—Current of decisions — 
liefcrcncc to Full Bench. —Toere is n-i neoessity 
(o refer a question for tbe auiborititive ruling 
of a Pall Bench, whan it is already oonoludod 
by a current of previous decisions according to 
which a purchaser who purchases property 
from a vendor who is ou* of possession at the 
time of sale, is entitled (o bring a suit for (he 
reooverv of such property. BI8SE93UR DOSS v. 
Joy KISHORB Doss. 29 W.R. 228. 

{7)—Vendor and purchaser—Vendor not in 
possession at lime of sate —Right of vtndee tosue 
for /wssMsioJt —Sezond appeal —Interference by 
High Court. —Where (be person, who had besn 
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Tranpfer of Property— continued. 

it) p(>>sessioQ and quiet enjoyment of property 
S' lil It to another, the latter was entitled to sue 
frr the immediate possession of the property, 
tboupb the vendor had not at the time of sale 
p''s^esbion thereof. [iYo/ F*., 6 B. 3S0- F.B.; F., 
23 W R. 163. 1 C. 297, 25 W.R. 223 ; R., 2 B. 
299.] The High Court would not, in special 
»ppe»l. give effect to an objection made against 
tbr- decision of the lower Court, unless the 
ohji'ction be of such a kind as to satisfy the 
Court that there bad been a failure of justice 
consequent upon the decision passed by the 
lower Court. BlEAN SINGH v. MUSS.\MOT 
PaRBUTY KOOR, 22 W.R 99. 

(8) —Conveiiance bu j)e)-.son out cf pass ss on —■ 

Lease .—A lease or a transfer of propeny by a 
person out of possession is not q;so facto void. 
LOKENATH GHOSE v. JUOHOBUNDOO ROY. 
1C. 297. [R., 2 B. 299 ; Not F.. Q B. 380, 

F.B.] 

(9) — Purchnss of j^^^i'^riy—Disfufbance of 
vendor's possession—Cause of action lo vendee — 
/jimitnlion. —Purchasers of property have a 
good right of suit where their vendors had been 
at one time in peaceable possession of the dis¬ 
puted property and were disturbed and posses¬ 
sion taken from them within the period of limi¬ 
tation. Nittyanund Gos<^ain V. Shama 
Churn Chattebjee. 23 W.R. 163. fF., 25 
W.R. 223.] 

(10) —Co«//Yicf— Chnnij'ertii—Rujht to r cover 
juoperty bas^d upon champerioHs Irnnsactinn — 
JltunlainaLility of smt -Assig-Vient of proptrty 
—Assignor not in 2 )ossessio^iRighf ofnssignee to 
recover jiossession from th ird pariy.’^As cham- 
pertous contracts are pernicious and detrimental 
to the best interests of the society, aad contrary 
to public policy, an a^^signee cannot main'ain 
a suit to recover posses ion of property under a 
contraot of a highly obampertoua obaracter. 
til., 11 A. 57*A.W,N. 1888. 296. 2 O.C. 149.] 
An assignee of property, whose assignor was not 
in possession of the property at the time when 
the assignment was made, can recover the 
property from the hands even of third persons, 
if he first shows that he would have a right to 
enforce specific performance of bis contract 
against his assignor in case the property comes 
back to bis bands BOODHUN SINGH v. 
MUSSAMUT LuttefUN. 22 W.R. 539. [D.. 
1 C. 297.] 

( 11 ) — Sale in execution^Rent decree—Sale 
of judgment-debtor's tnferesf. — Where, in exe¬ 
cution of a decree for rent, the Court advisedly 
only sold the right, and interest of one pro¬ 
prietor of certain property, then that right and 
interest alone was conveyed by the sale and 
not the right and interest of the other pro¬ 
prietors, notwitbstanding the fact that the right 
and interest of these also was a.=i much liable 
for the arrears of rent. LALLA SaBIL CHAND 
V, GoODUR khan. 22 W. R.. 187. 

(19) — Execution-sale—Sale certificate—Right 
of smf.—Where, in an execution sale under a 
decree against K and D upon a debt due by D's 
father, only the rights and interests of K 


Transfer of Property — continued. 

appeared to have been expressly passed, and tha 
judgment-creditor took possession of the entire 
property without complaint from D. and. many 
years after D's death, her heirs sold a share of* 
the property to the plaintifis who sued for 
possession, held that the plaintifis obtained no- 
immediate right to the property by tbe convey¬ 
ance from D’s heirs. Quare. —Can tbe plaint¬ 
iffs set up a right of suit? MUSSAMUT 
BOODHUN V. BOODHUN SINGH. 2l W.R. 156. 
[ExpL. 22 W.R. 187.] 

(13) - Su/ewi execution—Assignment—Posses¬ 
sion. —Upon a sale in execution of a decree, the 
property in the thing sold passes to the pur¬ 
chaser. and there is nothing either in Hinduor 
English law wbiob debars a third person from 
taking an assignment of such property from the- 
auction-purchaser, albeit it had not been 
reduced into possession, GOBIND RAGUNATH 
V. GOBINDJAGO.il, I B.500. [R., 2 B. 299,6 B. 
168, P.B.] 

(H)—Agreement by father not to alienate an¬ 
cestral pro^terty without son's consent—Sale 
of nroperty in execution of decree against 
father, validity of.—The holder of a money 
decree obtained against a Mabomedan was held 
entitled to proceed in execution against ances¬ 
tral property inhetited by the judgment-debt¬ 
or, Qotwi'hstandiog a previous agreement 
entered into between the judgment-debtor and 
his son that (be property could rot be alienat¬ 
ed without the son’s consent. ELAHI BAKSH 
V. MUSSUMMAT JHANDI, 50 P.R. 1877. 

fl5)—Trees no! cut passing with land — Sale 
of house and compound-property in trees 
thereon transferred —So long as trees standing 
on land have not been severed or cut, tbe^ are 
prime facie to be taken as passing with tbe- 
tbe land on which they grow. A sale of a bouse 
or compound wnuld comprise tbe trees there¬ 
in. unless it could be shown that they had been- 
specially exempted from the sale, or that they 
were the property of some person other than the 
seller. In the present case, tbe rights and inter¬ 
ests of tbe owner of the house and ground, who 
was also the owner of the trees, were brought- 
to sale on auction and sold without any ex¬ 
press exception of the trees, and tbe High 
Court ruled that tbe sale transferred to the pnr~ 
chaser tbe rights and interests of tbe former 
owner in the said trees standmg on theground. 
FAQUEER SOONRA V. MUSSUMAT KHUDEB- 
SON. 2 N.W.P. 291. [B . 5 A. 6i6 = A.W.N. 
1883. 169.] 

{!&)— Hypothecation of property without piM- 
sesstan-Inccmpfefe title. — Held that the hypo¬ 
thecation of property to which a judgment-debt-^ 
or had not acquired title was incomplete and 
insufficient to create a valid and perfect hen 
favour of the mortgagee enforceable by 
against the actual possessor. HBBCHUND- 

Singh v. Ram Singh, i Agra 286. 

(17) — Easement—Alterations in propariy 
Alienation of portion — Continuous easement-^ 
severance of tenements.—11 the alterations- 
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Transfer of Property— continued. 


which a man maUes in his property before 
alienation of any part of it are palpable and 
manifest, and in their nature permanent 
changes in the disposition of the property, so 
that one part thereof becomes dependent on 
another, tbe purchaser of either part must take 
the land either burtbened or benehced as tbe 
case may be by the quali ties which the previous 
owner had undoubtedly the right to attach to 
it. On a severance of tenements, an easement, 
in its nature contioaous, would pass by impU- 
cUion of law without any words of grant. 
AhlUTOOL ROSSOOLt. JaOO.MUCH SiNGH. 
24W-R.34S. [F., 14 B. 452; Cih'd.. 26C. 616 1 ; 

{l8)—Debt^S€cr<t trnnsfer of family profer- 
fj/.—The heir and managing member of a 
family cannot pass o6 the property of the 
debtor, his father, to one member of tbe family, | 
uokoowu to the creditor, aud thus protect tbe 
estate b-' placing it in tbe hands of another 1 
member of the same family. MUSSAMUT I 
Ghusertum V. Maharanee Indbr-iebt J 
KOONWAR, W.F. 1864 383. , 

{\9)—Inoii>nbiaKrf>~~l'rioiitfi—K!if(>i)pel .— In ; 
Upper Burma, before tbe exteiistuu of tbe 
Registration Reguiaiion. a transfer of property | 
to be binding upon persons not parties to tbe | 
transaction must, probably, be accouipanied 
with delivery, or change of possession, or made 
with publicity, or to the knowledge of tbe 
parties sought to be aSected by it. Tbe ore- 
sumption from possession of property is | 

facie owoersbipt and when a siranget set^ up a 
claim to the ownership against persons profess¬ 
ing to have been led to act upon tbe strength of 
that presumption, it would appear that tbe 
question is, wbotber there nas been such 
conduct wito respect to tbe ojtcosible owner* 
ship as to preclude tbe attempt to establish tbe 
ozistenoe of a diQerent state ofthinge, or whether 
the circumstances are such as to rebut tbe 
usual presumotion and to show that tb e persons 
coocerned must have known, nr that they bad 
tbe means, with the exercise of ordinary 
prudence nf knowing tbe true position of a&airs. 
In such matters tbe law operates by interposing 
tbe bar of estoppel for tbe protection of 
ionooeot persons, induced by tbe conduct of 
others to do or forbear what they would not 
oiberwiae have done or forborne. MAUNO 
Law San v. Maung ka Sin. U B.R. 1897— 
1907, Vol. II. 873. 114 B.L.R. 807 . 3 A. 706, 

7 A. 287, 1 B. 681. 2 B 326. 383, 6B. 176,193. 
880, 387, 498, 9 B. 324, 12 B. 569, 1 C. 297. 8 
0.697, 10 0. 316, 11 C. 121. 135. 13 C. 297. 16 
0. 622, 19 0. 623. 22 C. 179. 6 M. 6. 6 M. 40*. 
U M.I.A. 210, 219. 2 M.H C. 81, 3 M H.C. 33. 
ii.l 

(20> —Transfer of immoveable inoptriy — 
Enquiry into txUe by traK*fcree, nature of.—k 
filed a toil in 1907. lor a declaration that be was 
the abeolnte owner of certain lands mortgeged by 
B to 0. Tbe Unde were parobased by A in 1885, 
but they stood in tbe revenue registets in the 
nameot B. 0 advanced money to B on the 
atrengtb of the entry in tbe revenne register and 
of enqniriee made in the Land Becoeds Office. 


which showed that the land had stood in B’s- 
name for many years. He also acted on the 
recommendation of a Thugyi who was not the 
Thuqyi for the circle in which the land was 
situate. Beld that, in view of the provisions of 
9 . 110 of the F.videnee Act, and of the Limita¬ 
tion Act allowing twelve years for even an adult 
person entitled to property to bring a suit to 
recover possession of it, an enquiry into tide 
which doFS cot extend to enquiry as to actual 
possessioo of the property for at least twelve 
years cannot be said to be such an enquiry as a 
reasonable and prudent man should or would 
make, A mortgagee as wellasanv other trans¬ 
feree of immoveable property cannot safely take 
a tran>fcr of such property, unless bo enquires 
into the tide of the person or persons who pro¬ 
pose to transfer to him. RAMAN CHETTY v. 
Po SON. S L.B.R. 125. (ll B.L.R.P.C. 
46, R.) 

(21 )—Decree with e>pt o}io/ ptirchnfie—Bight 
of in-e-emptioii ^Hypothecation by pir-fviptor — 
Defective txHe —Toa property bypitbecated to 
the plaintifl was not at the time of hypotheca¬ 
tion the absolute property of the judgment- 
debtor, at bet disposal, or under her control, 
or possessed by ber under ao indefeasible title. 
She bad merely obtained a conditional decree 
declaring ber right of pre-emption and giving 
ber tbe option of purchase within a certain 
time, but she did not eoforce ber right. She 
I allowed the appeal in the pre emption suit to 
' go against her; tbe sale and transfer consequent- 
1 ly of the property to her was never perfected 
' and her title never actually vested in it. The 
j hypothecation was, therefore, incomplete and 
i insufficient to create a valid and perfect lien in 
the plaintifi'e lavour enforceable in law against 
tbe actual possessor. HerchunO SINGH v. 
RAM SINGH. 1 Agra 286. 

I (-l-l )—Transftr ami re-transter of tenant right 

in Samhalpur District-Family arrangemtut — 

\ Right of gnoiitia to interf.re- —Where with ibe 
I consent ol a gaontia a tenant transferred his 
holding to bis son-in-law and subsequently tbe 
I latter re-transferred it to bis father-in-law with¬ 
out such coneent, neither of them losing touch 
i with tbe land, tbe gaontia could not be permitted 
\ to interfere with such family arraogements. 
i BOOTOO PADHAN V. KRISHNA GAONTIA, 12 
I C P L.R. 132. 

t2S)—Sale—Documentary evidence whether 
I necessary. —Two persons who had originally pur¬ 
chased a house admitted a tiurd party (the 
I defendant) to ao equal share of the premises on 
I payment of a third of the original sale price. The 
bouse was afterwards divided into three shares 
one of which waa assigned to tbe defendant. 
The plaintifl who was one of the iw-i original 
porebasers sued for a moiety of the premises, 
bat bie suit was dismissed by the Court of first 
instanoe. The Zillah Judge reversed tbe decision 
on appeal, bolding that in the absenre of a deed 
of sale or some written agreement, it must be 
cooolnded that tbe defendant continued iia 
I occupation of a pact of tbe premises with. 
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Tranafcr of Properky~con^»ufid. 

thB assent of the two original joint purchasers. 
Held on second appeal that the opiuion of the 
lower appellate Court that a sale cannot be 
made or proved without documentary evidence, 
was erroneous. MUSSUMAT ROOKHO v. 
MADHO DASS BYRAGEE, 1 N.W.P. 59. 

(■24j -iiesfrtcitoris on frons/ers imposed by 
Legislature, effect of — Resfrtclicns against 
transfer imposed by settlement decree, effect of — 
72estrjcfio»is for benefit of superior proprietor — 
Transferor's right to i)lead that the transfer is 
void .—There is an essential diHerence between 
restrictions on transfers imposed by the Legis¬ 
lature aud those imposed by a Court or decree. 
The general policy of the Law is to promote ibe 
free alienation and circulation of property and 
to discourage the introduction of restrictions 
calculated to interfere with the fulfilment of 
those objects. Hut them are oases in which, 
for the protection of particular interests, it is 
deemed expedient to depart from this general 
principle and to fetter the privilege of free 
alienation. In such cases the prohibition 
against transfer, being founded upon con.sider- 
ations of public ioterei-t. must be treated as 
absolute. But no such force can be attributed 
to a restriction which has its origin in an 
agreement of parties or a decree of Court. Held 
that, ill settlement decrees, where a condition 
against alienation is inserted, it is for the 
benefit of the superior proprietor only, and it is 
therefore not competent to tbe transferor of an 
interest conferred by such a decree, in a suit 
between himself and the transferee, to raise tbe 
plea that the transfer is void. Wazir MOHAM- 
MAD V. HAR PERSHAD, 19 O.C. 67. (2 O C. 
255, 14 O.C. 144, R.) 


Transfer of Property ^continued. 

(27) —Fraudulent transfer—Transfer to de¬ 
fraud creditors—No change of possession—No 
creditors defrauded —Right of transferor fo ebfom 
declaration of hts rigid as owner.—Where a 
transfer of property was a mere device to shield 
tbe property from creditors and tbe transferor 
successfully defeated his creditors thereby, be 
could not be permitted to come and ask the 
assistance of the Court to recover his property. 
But if, on the other hand, there was no change 
of possession in pursuance of tbe fraudulent 
transfer and no creditors were in fact defeated 
there is nothing to prevent the transferor from 
obtaining a declaratory decree to that effect 
that be is tbe real owner of the property and 
bis rights have not been effected by the transfer 
deed. BA.7I R.AO v. HABPAL, 1 G.P.L.R. 
165. (21 W.R. 423. 1 A. 403). [R., 7 O.P.L R. 
50 ; Agreed, 15 N.L.R. 146,] 

(28) —Sa.V before T. P. Act came into force^ 
No covenant for Utie—Eviction of purchaser-" 
Right of purchaser to claim refund of purchase 
money.—K?, tbe provisions of the Transfer of 
Properly Act cannot apply to sales executed 
before tbe Act came into force in tbe absence 
of a covenant for title the purchaser of a pro¬ 
perty under a sale executed before the Aot came 
into force cannot recover the purchase money 
on being evicted from the property. Further a 
purchaser, who was for some years in possession 
of the property purchased by him, cannot, on 
being evicted from the property thereafter 
claim a refund of the purchase money as money 
bad aud received to his use as on a total failure 
of consideration. RamIjAL JfOHANLAli v. 
JAWAHAB.AMAL, 1 C P.L.R, 178. 


ffi6)—Transf r for illegal purpose—Illegal 
purpose nnur carried out—Right of vendor or 
his heirs to reiover proptrt\j tranfftrred — Con- 
<lil>on for exercse of right—Burden of proof in 
such a case-2’ncits Act. 1882.—Where certain 
owners of property transferred it for tbe 
illegal purpose of defeating creditors, which 
purpose was never carried into execution: 
Held that tbe vendor could not recover tbe 
property from the vendee in possession, with¬ 
out proving that the fraudulent purpose of tbe 
parties to tbe sale was never carried out; and 
that the vendor’s heirs were in no better posi¬ 
tion than the vendor. Tbe words of s. 84 of 
tbe Trusts Aot. 1882, clearly indicate that it is 
lor tbe plaintiffs to make cut that the fraud 
never got beyond tbe state of intention, and, 
in the present case, the defendant having tbe 
benefit of possession, tbe maxim “ in pari delicto 
gyotior est coniitio 2 >ossidentis" applies. RAGHO 
ATMARAM v. PURSHOTAM JAIRAM. 4 N .L.R. 
26. (20 M. 323, 23 C. 460, R.) [«., 6 N.L.R. 
146.] 

{26)—Transfer to d^fraiul creditors made be¬ 
fore attachment—Validity o/fmn.s/«r.—Where 
a transfer is made by a debtor of bis property 
before attaobment thereof, the transfer would 
be valid even though it has been made to de¬ 
fraud bis oreditors. JUGRAJ HEMRAJ v. 
Eissan Singh, 3 G.P.L.R. 147. 


(29) —AssignnuaUof Imlugo factory— Liability 
of assignee —I)ebt—De»ui Jhuona contract to take 
over —Remand.—11 a trader or other person in 
this country assigns his stock-in-trade or effects 
to another, and such other person'enters into a 
contract with the former to pay the debts of the 
concern or a certain portion of such debts, the 
contract and assigument create a liability to the 
creditors, in whose favour tbe assignment is 
m.tde, which they mav enforce by suit. An 
assignment of the stock-in-trade under suoh cir¬ 
cumstances cannot be defeated by tbe creditors, 
nor can anything that takes place between the 
assignor and tbe assignee affect the right of the 
creditors as against the original debtor. The 
creditors cannot compel the assignee to p^y 
any debt, whiob, as between himself and ihe 
assignor, he is not bound to pay, and the 
creditor is not bound to elect between 
original debtor and assigneo, but may look to 
either or both for payment, the assignee ^***8 
sued as a co-defendant with the original debtor, 
there being nothing to prevent the joinder o 
parties as oo-defeodants whose liability 
strictly joint. A person covenanting can obtain 
relief from the express terms of his oontrac , 
if be can show that it was a mistake, an<i 
that the actual contract was to pay 80®e- 
thing less than was expressed in the vrtiting* 
Ordinarily the purchaser of a factory will no 
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be liable for the debt uoless by express agree¬ 
ment, Where any debt ia alien against parti- 
oolar property, it must be enforced by a suit 
to deoiate such properly liable, and to obtain 
payment for it, and not by an ordinary action 
foe debt against the person who has taken the 
property eubjeot to the debt- The case was 
remanded by a majority of the Court to try 
the nature of the real agreement between the 
assignor and assignee with reference to the 
debt. Steer, J , and Seam-Karr. •/., dissent- 
iog objected to the remand on the ground that, 
in contracting to lake over the ckna-fowna of 
the factory and publishing the same by the act 
of registry, tbe assignee made himself liable 
for all the bona fldc debts of the factory, and 
that the private agreement between the assign¬ 
or and the assignee was of no force. KEAR- 
NES V. BHAWANI CHARAN MITTER. B.L.R. 
Sup. Yol. S4=W.RP.B. 167. ' W.R. 

1864, 2b6, 6 W-R. Act X. 89. 2 C.L.R. 283,] 

Transfer of moveables—Grantee under oou* 
tract having no right to soil obtains right to 
fell trees—No stipulation lot bsuehcial use of 
soil—License to eater and take trees away— 
See Ben. act VIII of ItldS, ss. 144, 184, and 
193 . 80 h. HI, art. 2. 7 C.L.J. 152. 

For illegal purpose not carried into execu¬ 
tion—Contract to sell by transferee—Suit lor 
speoifio performance of cootraut —Right of the 
transferor to resist suit on the ground that 
tranatec was benami—i8«e BENAUl I'KAKSAC- 
TION8 —General, 3 m.L.t. 244 = 18M L.J. 
161 = 81 M. 97. 

Husband’s debts—Wife satisfying them in 
bid life time—Voluntary payment—Transfer of 
husband’s property after his death—Transfer 
not (or payment of debts and not bindiug on 
heirs—Equity—Liability to pay the consider¬ 
ation money —Sec HINDU LAW—DEBTS, 5 

A. L.J. 8b9 = A.W.N. 1908. 143* bO A. 362. 

Validity and effect of transfer of inain land— 
Bog, VI of 1881—Subsequent eDfranchisement. 
effect of-See iNAMb. 3 M.L.T,243= 18 M L.J. 
247. 

Plea io defence that transfer ia invalid whe¬ 
ther avails in subsequent suit by defendant — 
See Limitation act, i903. s. 28. arts. lO, 
12. 44. Ill, 136. 137. 138. 147. 165. 166. 167. 
172.17 M L.J. 220*2 M.L.T. 350*80 M. 393. 

See MoBTGAOB—M iscellaneous, 65 P. 

B. 1871. 

Transfer of promissory note otherwise than 
by eDdorsement— Right of transferee to sue on 
Dbte—See NEGOTIABLE INSTRUMENTS ACT. 
1881, B. 51, 24 M. 667, note. 

See Pre-emption — CONSTRUCTION of 
WAJIB UL-ABZ, 7 A. 843*A^W.N. 1885, 46. 

See Pre-emption—SUBJECTS of Pre¬ 
emption, 7 A. 291-A.W.N. 1885, 47- 

Execution by duly aothoriaed agent—No 
■peoial power necessary for purposes of regie- 
tcatioD—Transfer of Property by ezeoutioo and 
Mgiitration by agent—^ See BBOISTBATION, 1 

O.P.L.B.87. 


Transfer of Property—concluded. 

Transfer of occupancy holding, not transfer¬ 
able by local custom or usage, not void—Bind¬ 
ing on tbe parties and persons claiming through 
them—Voidable only at landlord’s option.— 

See right of occupancy—Transfer op 
RIGHT, 12C.W.N. 1086*8 C.L.J. 261. 

See RIGHT OF Occupancy-Transfer of 
Right. a.W.n. 1889,145. 

See SPECIFIC Relief act, 1877, ss. 18, 
22. 13 P.R. 1899. 

Transfer of chance of an heir-apparent, vali¬ 
dity of—Mutation of names or transier of posses¬ 
sion cannot pass title, where registered deed is 
required—Sec TRANSFER OF PROPERTY ACT, 
1882. 3. 6 ia), 11 O.C. 301. 

Question of transferability of bolding when 
cau be raised—See TRESPASSER, 2 Ind. Cas. 
96. 

Transfer of Property Act (IV of 1882]. 

[AM.. ACT III OF 1885. REP. IN PT. AND 
AM. ACT II OF 1900. BS. 1. 69. 69, 107, 117 
AM. ACT VI OF 1904, SS. 85 TO 90, 92 TO 94, 
96. 97. 99 REP. S. 100 REP. IN PT., ACT V OF 
J908. APPLICATION OF CERTAIN SS. EXT.. 
ACT XIII OF 1889. S. 32. (1) HEP. AS TO 

Crown Grants, act XV of 1895 j 

See Lease. 

See LlMri'ATION ACT, 1908, arts. 132 and 135. 

See MORTGAGE. 

See Sale. 

See TRANSFER OF PROPERTY. 

(1) — I’mi'istons of—ipphcahilitv fo Upper 
Uurma.— Ifcld. that, in Upper Burma, where 
the Transfer of Property Act is not in force, tbe 
gencr.'il rules contained in that Act may be 
applied as representing principles of justice, 
equity and good cooscience. without adhering 
to the letter of tbe Act, and having regard to 
the circumstances of tbe particular case- Ml 
Nan Mya V. NOA Hmi, U.B.R. (1909), let 
Quarter. Mortgage, S. 

{2)—Ai>i>licatility of Transfer of Property 
Att to Punjab.— Although the Transfer of Pro¬ 
perty Act IS uot in force in tbe Punjab, the 
Punjab Courts when deciding cases in which 
principles of law dealt with by tbe provision of 
that Act are involved may adopt those provisions 
as embodying tbe law applicable to tbe case, 
especially wbere tbe law enunciated therein 
coincides with the principles of equity, good con¬ 
science and justice, and for which there ia no 
statutory law applicable to tbe Punjab. BHAG- 
WAN DEVI V. BUNTADl KHANUM, 88 P. B. 
1603 = 124 P.L.R. 1902. 

(8)—Policy of Act with reference to restraint 
on anticipation.—The policy of law as to res¬ 
traints on alienation considered with reference to 
the provisions of tbe Transfer of Property Aot» 
VAMEATBATA V. SHIVBAMBHAT, 7 B. 256. 
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Transfer of Property Act (IV of 1882) 

— continued. 

(4) — A(f''icuifnral and von-agriadlural hold¬ 
ing—State of Into before the Ad- —Before the 
Tracbiec of Property Act was passed, there was 
no distioctioD drawn between agricultural and 
uoD-agricultural tenants, and there was no law 
undei which, before the Transfer of Property 
Aci. agricultural holdings could be transferred 
against the will of the landlord or sub-divided 
without bis consent. MADHAIi CHANDRA PAL 
V. RE.IOY CHAND MAHTAB BAHADUR. 4 
C.W.N, 574. ffi.. 7 C.L.J. 107 = 10 C.W.N. 
137.] 

(5) — Apidication of the Act to mortgages before 

the Act.—Held, by the Full Bench that the Act 
applied, as regards procedure, to mortgages 
executed before as well as those executed after 
the coming into force of the Act. MATA DiN 
KaSODHAN V. KAZIM HUSAIN, 13 A. 432, F. 
B (6 A. 262, 12 C. 583, R.) [/;.. 17 A. 537.] 

{6}—Whcthir Transfer of Property Act gov¬ 
erns a case brought after the Act, on a mortgage 
executid before the Act. —In a suit to enforce 
a simple mortgage brought after the pass¬ 
ing of Transfer of Property Act. but the 
legal relations of creditor and debtor having 
arisen before it, it was doubled whether the 
above fact would prevent the application of 
the Act. RaMBSWAR KOER V. MaHO&IRD 
Mehadi Hussein khan. 26 C. 39, P.C.=28 
l.A. 179 = 2 C.W.N. 633 = 7 Sar. 413. [Expl., 
3N.L.R. 72 ;J’., 5N.L.R. 37 ] 

{!}—Procedure as to enforcement of mortgages 
e.vecutcd to Transfer of Property Act.— 
Although a mortgage may be anterior to the 
passing of the Act, yot when a person comes 
into Court and claims remedy under a mortgage 
the new procedure of the enactment would 
apply. Umda v. Umrao Bbuam, 11 A. 367 
= A.W.N. 1889. 140. (6 A. 262. 12 C. 583, F.) 

(S)—" Mortgage " and "Charge”—Transfer 
of Property Act, 1882.—The distinction, clear¬ 
ly drawn lor the first time between '‘mortgage” 
and “charge” in the Transfer of Property Act 
is absent in the Limitation Act. GIRWar 
SIHGH V. THAKUK NARAIN SINGH, 14 C. 730, 
F.B. 

(9) —“Da»id»p7<f” Rule—Applicability to 
cases of mortgage governed by Transfer of Pro¬ 
perty Act. —The Damduput rule is inapplicable 
to oases of mortgage governed by the Transfer 
of Property Act. MaDHWA SlDHANTA Ona- 
HINI NIDHI V. VF.NKATARAMANJULU NAIDU, 

26M. 662. [fl., 33 C. 1269=10 A.W.N. 884.] 

(10) — Right of puisne mortgagee of a part of 
the mortgaged property—Right of 7\demption— 
When the right arises and how long it lasts .— 
Conceding that a puisne mortgagee of a part 
only of the properuy originally mortgaged can 
redeem the whole property, his right of redemp¬ 
tion does not arise at the moment of the crea¬ 
tion of the puisne mortgage but when he (the 
puisne mortgagee) asserts his right of redemp¬ 
tion by suit and exists only so long as the prior 
mortgage on that portion of the security, which 


Transfer of Property Act (IV of 1862) 

— contmued. 

is common to the two mortgages subsists and 
can be redeemed BaikanTHA NATH BOY 

Chowdhury V. Mohbndra Nath Roy, i 
c.L J.es. 

ill)—Incomplete transfer—Recitals in mori~ 
gage deeds—Effect of—Onvs of proving valid 
transfer—Implement of contract to transfer-'- 
Pleadings—Question not raised in first Court.— 
After the Transfer of Property Act came into 
force, a transfer of immoveable property can¬ 
not be effected in any manner not prescribed by 
the Act. [R.. 29 M. 336= 16 M. L, J. 395 = 
1 M. L. T. 153, 32 M. 429 = 19 M. L. J. 401. 26 
^1. 339.] Recitals in mortgage deeds and in 
petitions sent to officials that certain property 
has been transferred, could not effect a transfer 
of such property. [R., 26 M. 339, 32 M. 429= 
19 M.L J. 401.] The onus of proving a trans¬ 
fer is upon the party who relies upon it. The 
defendant who had not raised the issue in tbe 
first Court that there was a valid contraot to 
transfer, could not, on failing to prove the 
actual transfer set up by him, be allowed to 
raise it in tbe appellate Court, and to call 
upon tbe plaintiff to implement that coniraot. 
[Expl., 16 M.L J. 395 = 29 M. 336.] Quart: 
Whether if the documents on record contained 
on their face clear evidence of a valuable con¬ 
sideration foP the alleged transfer, it is not 
open to the defendant; to ask for implement of 
contract on appeal ? iMUADIPATTAM THIBU- 
GNANa V. Periya DORASAMI, 24 M 377= 
5 C.W.N. 217 = 28 1 A. 46 (P C =7 Sar. 811.) 

(12)—Safe 0/ land—Registralion of saU-deti 
—Non-payment cf consideration—Delivery of a 
sale-deed —Passing of title—Intention of parties. 
—Mete registration of a deed of sale does not 
necessarily pass tbe title, if tbe parties intend 
that no title shall pass upon registration till 
the consideration-money has been paid in full 
and tbe deed delivered to the vendee. SABAT 

Chandra Chatterjse v. raeha Habi 
MukhOPADHYA, 8 lod. Cas. 177. (2 C.W.N. 
207 = 27 G.7. J-’.; 17 M. 146, R.) 

(13;— Pari of the consideration paid—Colour¬ 
able transacticn. —Ordinarily a transaction may 
be described as colourable when it is not what 
it purports to be ; but when, as a matter of 
fact, a substantial part of tbe oonsideration 
appears to have been paid, tbe transaction can¬ 
not be described as colourable. YeDU v. 
Kbsarbai, 8 Born. LR. 110. 

(14) —Applicability of— See AGRIOULTDBAI* 
LEASE, 5 M.L.T, 222. 

(15) —Sec APPELLATE COURT—POWER OF 

Appellate Court, L.B-r. i893-i900,420. 

(16) — Suit for redemption — Proceedings 
under, necessary to extinguish title of mort¬ 
gagor—ClV. PRO. Code, 1908, 0. XXI, 
rr. 23, 25, 9 Ind. Cas. 431. 

(17) —Scope of—Jurisdiction of Courts, in 
the absence of specific provision.—See OIV. 
PRO. CODE, 1905. 0. XXI, rr. 53, 16, s. l6, 
OXXI, r. 64, 5 M.L.T. 278 = 1 Ind, Cas. 635- 
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transfer of Property Act (IV of 1882) 
— continued. 

(IS)—Whether etves authority to landlord to 
•eubanoe the rent of his tenant during term of 
lease—See COMPENSATION, 7 C.L.J. 281. 

(19) —See Covenant, 16 C. 330. 

(20) —See EXECUTION OF Decree —appli- 
OATioN FOR Execution and Powers of 
< 30UaT. 23 M. 511=10 M.L.J. 145. 

(21) —Oral gift in favour of daughter of part 
oi taluka by talukdar—Oral gift of land before 
—PreBumplioD as to nature of estate taken by 
female under oral gift, Act I of 1869. ss. 13. cl. 
(1) and 22—Hindu law—See GIFT, 6 O.C. 345. 

(22>—See LANDLORD AND TENANT- EJECT¬ 
MENT, 13 C.W.N. 949 = 1 I nd.Cas. 656 = 36 C. 
927, 4 C.W.N. 572. 

(23) —See Landlord and Tenant—For¬ 
feiture. 15 M.L.J. 2i0. 

(24) —Applicability of the Act—Sec LAND¬ 
LORD AND Tenant—Property in trees. 
ETC., on leased Premises, 7 M.L. r. 231--= 
5 Ind. Cas. 437 = 33 M. 253. 

(25) —Holding created before the—Transfera¬ 
bility—Proof of u«ag€.—See Landlord and 
Tenant Transfer of Tenant's Interest, 
13 C W.N. 541 = 10 C L J. 110=1 Ind. Cas. 
362. 

(26) —Mortgage by conditional sale executed 
before Aot oame into foroe—Sait on mortgage 
after passing of Act—Limitation applicable— 
See Limitation act, i908, ss. 135, 147, 8 C. 
P.L.R. 65. 

(27) —No revival of right that ha<t become 
barred by passing of Act—See Limitation Act. 
1908, arte. 135. 147, 8 C.P.L.R, 83. 

(28) See REGISTRATION ACT, 1908, 8. 48. 
18 M. 824. 

(29, 80) —See DEN. REGUL.ATION XVil OF 
1806, A. W.N. 1894, 2. 

(31) —S3 1. 12—See Lease—General, 6 
Ind. Cas. 685 = 12 C.L.J. 12b. 

(32) —S.2—/fuyfif.s ariAiny out of Ic/jnl rtlnCuiH 
■constituted before Transfer of Properly Act, 
1862, unoffcctcd. —Where a legal relation was 
constituted, before the Transfer of Property Aot 
oame into force, by means of a decree passed io 
1880, s. 2 of the Act would secure the enforoe* 
ment of the right of the decree-holder, notwicb- 
Btanding the provisioos of the Transfer of Pro- 
'Perty Aot. 5 A. 262dielioguiBbed on the ground 
'that the question therein involved was one of 
ptooednre, whereas the question io the above 
caee is one of substantive right. DINENDBA 
Nath Banntal v. Chandra kishore 
UUNSai, 13 C 436. [F.. 19 M. 392; R., 10 M. 
129; D.. 21 C. 34.} 

(88)—S. i—ParlHum need not be effected by 
instrument in writing —The Jaw does not 
coqoire a partition to be efleoted by an ioetm- 
Aent in writing, and the right of partition 
-being an incident of property, held as the 


Transfer of Property Act (IV of 1882) 
— continued. 

property was, the right is not, according to s 2, 
affected by any of the provisions of T. P. 
GYANNESSA V. MOBARAKANNESSA, 25 C- 2l0 
=2 C. W.N. 9J. (/^., 10 C.L.J. 503=3 led. 
Cas. 247.3 

(34) —S. 2— Mortynges executed before Act 
enmexn fo/o»ce.-S. 2 ot the Transfer oi Property 
Act did not save from its operation bai-bU icafa 
mortgages (or mortgages by conditional sale) or 
any other kind of mortgage executed before that 
Act came into force. GOLABl v. Raghonath 
Das, a. W.N. 1884, 269. (6 A. 262, F.) 

(35) —S. 2-^MorUingc by coiulilional anle— 
ytAice under Reyuldtuin XVIl of 1806— 

of Uw.lvaited -Pis^io.i of T P. Act—General 
Clauses Act, s 0 —Foreclosure of mortgage .— 
Where a notice of foreclosure was issued under 
s. 8, Regulation XVII of 1806 in respect of a 
mortgage by conditional sale executed before 
T P. Act came into force and the mortgage 
money was not paid before the time limited, 
the mortgage became foreclosed, notwithstand¬ 
ing the passing of the T.P. Act before the 
expiration of the year of grace. For. s. 6 of the 
General Clauses Act saved proceedings com¬ 
menced under the Regulation. Further, the 
effect of the oolioe under the Regulation was 
to vest a right in the mortgagee which was 
saved by the provisions of s. 2. T.P. Aot. 
GlRDHARl v. MUSST. JUQRU, 2 C.P.L.R. 130. 

(36) —S. 2 —Whether applies to tetiaocy 
created before the Act came into force—Non- 
permanent tenure created before the passing of 
the Act. whether transferable—See EJECT¬ 
MENT. SUIT FOR. 7 C.L.J. 653. 

(37) - 8 2—See BEN. RBQ. XXXIV OF 1803, 
ss. 9. 10. 8 A. 402= A.W N. 1886, 139. 

(38) —S. 2-Sce Ben. Reo. XVII OF 1806, 
8 . 6, 14 C. 451. 

(38-n)—3. 2—See No. 147, infra. 

(-39)—S- 2 fd} — Transfer by sale in execution 
of deiree-I^ftessity fi>r registration of conveyance. 
— S. 2 {d) of the Act exempts transfers io 
execution of a decree from the operation of 
chapter III of the Act. Therefore a transfer 
by sale in execution of a decree need not be 
made by a registered instrument. BALAJi v. 
Dajiba, 2 C.P.L R. 187. 

(40) 3. 2 (d)—See SETTLEMENT-Gene¬ 
ral, 6 Bom, L.P. 263. 

(41) —Ss. 2, 10— Transfer of property—Con¬ 
dition restraininy alienation—Bengal Civil 
Courli ActSti. 2i. —Where property was trans¬ 
ferred to a Hindu by a deed which recited that it 
should be enjoyed by him as a proprietor from 
generation to generation, but that he should 
have no power of iraosferriog it io any shape, 
and tbit it should not be sold io suction for 
any debt payable by him, that any transfer or 
sale made in violation of auoh condition should 
be invalid and entitle the transfetor to claim 
possession of the property.—ifeld by Oldfield, 
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Transfer of Property Act (IV of 1882) 

— conlinzied. 

J., that the deed conferred aa absolute estate 
heritable according to law, to which the law 
am exes a power of transfer, and that the stipu¬ 
lation against alienation by the transferee, or 
against sale in ezecution of decrees against him, 

void with reference to the provisions of s.lO 
of the Transfer of Properly Act, and that the 
property could be sold in ezecution of a decree 
obtained against the transferee's heirs on a 
mortgage executed by hiui. I’er Mahmnod, J. 
— S. 10 of the Transfer of Property Act had no 
application to the case, which was one of suc¬ 
cession or inheritance governed by s, 24 of the ! 
Bengal Civil Courts Act : and the case had to 
be oecided with reference to the principles of 
justice, equity and gord conscience, to which, 
in the matter of transfer of property, effect was 
given by s, 10 of Act IV of 1^82. And as the 
restraints on the alienation of the absolute 
estate which the deed conferred, were against 
the policy of the law, they could not be given 
effect to. BHAIRO V. PARMESBRI DAYAL, 

7 A. 516 = A W N. 1888,136. <9 B.L R. 377, li ) 
\F., 3 A.L.J. 621 = A.W,N. 1906. 214 ] 

(42>—Ss. 2. cl. {b). on/} %(j — I'lieviition sale 
—/fen/,—By s. 2, cl. <6) of the Transfer of : 
Property Act, s. 36 does not apply to ezecution* 
sale; the apportionment of rent that that section 
contemplates is one following the transfer of 
tbo interest of the person entitled to receive 
tbo rent and not the transfer of the interest of 
the person bound to pay it. SATYENDRA 
NATH THAKUH V. NILKANTHA SlNGH, 21 
C. 383. [/f , 33 C. 786.] 

(43) —Ss. 2 (d), 36 —LimdbiTd and Icnuut— 

A2>2”^>Tlion)m‘nf of Tc>it—Frttptrln demised piiSf-- 
inij over to a jursui, other than the oi ujinnl 
lessor, bij (peutlwn cf —When the plaint* 

iff succeeded ihe second defendant as hthim of 
a certain jmrynnnah and claimed refund of rent 
for fifty- five nays up to the end of a Fasli year, 
from the first defendant, who, as mortgagee in 
possession of certain held under tbo 

Bscond defendant, bad previously collected, 
from the tenants of the tnauzns, the entire rent 
for that year, keltf, that, having regard to 
8. 2 (d| of the Transfer of Property Act, s. 36 
of that Act. which is the only statutory provi¬ 
sion in India dealing with the question of 
apportionment, does net apply,and that, ezeept 
upon the principle of apporitonment. the claim 
was uhsustainable. (26 M. 540. D.} Obiter. 
—It may be that the tenants were wrong in 
paying the first defendant the rents in advance, 
and that the plaintiff has a claim against the 
tenants for that overpayment, and that the 
latter may be cntliled to be recouped by the 
first defendant. MatBEWSON v. SHYAM 
Sunder SINHA, 33 C. 786. (21C. 383, F.) 

(44) —Ss, 2, Purchase pendente lite— 
Mortgage decree—Purchase aftir viortgage— 
Detree but before sale — Purchase in executicn— 
Pritrity of title. —The word " herein ” in s. 2 
of the Transfer of Property Act means *' in that 
section ” and not " in the Transfer of Property 


Tranafer of Property Act (!Y of 1882> 

— continued. 

Act." Therefore s. 52 o( the Act applies t» 
ezecution sales. A purchase of mortgaged 
property after the passing of a mortgage-decree- 
and before sale of the property in ezecution of 
decree, is a purchase pendejit lite. (26 C. 966, 4 
C.W.N. 317, P ) The property in suit was 
mortgaged to the plaintiff and be obtained a 
decree on his mortgage in 1893. In ezecution 
be put the property to sale and purchased It 
himself in 1900. In 1897 the defendant pur¬ 
chased the property in execution of a money- 
decree against the mortgagors; Peld that tbe 
plaioiifl's title would relate back to tbe date of 
the mortgago and tbe plaintiff is entitled to pre¬ 
ference over tbe defendant. Naba KRISHNA 
Pal V. MoHiT Kali Debi, 9 lod. Cas. 640. 
(32 C. 991, 9 C.W.N. 720, \ C.L J. 371, 
Rcl on.) 

(45) —Ss. 2 (c), 59—Usufructuary mortgage 
of right to worship—Whether attestation neces¬ 
sary—Turn of worship whether immoveable 
property—Whether mortgagee is asbebait—See 
Shebait. 14 C.L.J. 369. 

(46) —S-s. 2 (c), 67, 8G- Mortgage—Suit for 
fnreelosure — Procedure—lieg. XVlI of 1806, 
6.S. 7, 8—Oeiu-ral Clauses Act, 1868. s. 6— Pro- 
cfdure whethtr a right. —A suit brought, after 
tbe Transfer of Property Act Ciime into force, 
for tbe foreclosure of a conditional mortgage 
executed previous to the Act. will be governed 
by tbe procedure prescribed by the Act; the 
procedure prescribed by Reg. XVII of 1606 not 
having been saved by s. 2 (c) of tbe Act which 
repealed tbe Regulation. {A 2 >pr . 12 C. 563, 
F.B.; n.. n C. 582. 11 A. 367, 3 N.L.R.97; D., 
12 C. 436, 14 C. 451, 15 C. 357, 14 C. 699.) 
Tbe procedure, by which a right or liability 
may he determined or enforced, or a relief may 
be obtained, is not a right, liability or relief 
within the meaning of s. 2 (c) of tbe Transfer 
of Property Act. GaNGA SAHAI v. KISHEN 
SahaI.6 A. 262, F.B. = A,W.N. 1884. 79. [F., 
16 A. 259. F.B. ; A2>p■.^ 13 A. 432. F.B.J 

(47) —5s. 2, 67, 99— Mortgage. — Suit pending 
when Act came into fo>ce. —It was not the in¬ 
tention of 9. 99 of tbe Transfer of Properly Act 
to render ineffectual suits instituted aod decree 
made under tbo procedure in force before the 
Act was passed. The plaintiff in this case in¬ 
stituted a suit for sale on bis mortgage on the 
2l8t June. 1881, and after its institution and 
while it was pending, tbe T.P. Act came into 
force. He obtained a decree for pale of tba 
mortgaged property. In execution of tbe decree, 
tbe judgment-debtor objected that, with refer¬ 
ence to tbe terms of s. 99 of the T.P. Act, tbe 
decree-holder was not entitled to bring the 
mortgaged property to sale otherwise than by 
instituting a suit under s. 67 of tbe Act. ^ Bela 
that the objection was not valid, as the decree- 
holder had acquired under the decree rights, 
which are, under a. 9 of the Act, not affected 
by the provisions of B. 99. MAKDND BAM v» 
Bam Sarup, A.W.N, 1684, 274. 
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'Xeknafep Propei'ty Aot (IV of 1882) 

—eonlinued. 

(48)—Ss. 2, 67 , 99—Aiftic/iHwiii of property 
morlifagtd in 1879.-Tbe right to euforce » 
deotea is a substaotiva right, but the mode of 
onforoiog it is a mattor of procedure. Therefore, 
the holder of a decree obtained in 1884 for 
arrears of rent due under a mortgage bond of 
1079, cannot, though the operation of s. 99 of 
the Transfer of Property Act. gain a right to 
have the property sold in satisfaction of the 
decree, and so his procedure must be 
bv 8. 67 KAVEBI V. ANANTHAYYA. 10 M. 129- 
[ii , 4 0 C 281. 35 C. 61=6 O.L.J. 320=11 C. 
W.N. 1011, P.B ; D., 14 M. 74.) 

for foreclosure—Mortyaye j 
before the Transfer of Property Acl-Procfdu'e. 
—In a suit brought after the Transfer of Pro¬ 
perty Aot, for foreclosure of a mortgage exe¬ 
cuted before the Act, the procedure to be 
followed is that in the Aot and not thit of Reg- 
XVn of 1806. BHOBO SU.8DAR1 DKBI v. 
RAKHAL CHANDBB BOSE, l2 C. 583. F. B. (6 
A. 262, Appr.) [Expl-, H A. 367 ; C.. 14 U 

461, 15 C. 357 ; /?., 10 M. 129, 14 O. 599, ^3 

A. 432, P.B.] 

(60) —h's. 2 , 99-^Iietro5peclive effect.—The 
Transfer of Property Act (sa. 2, 99j bad no re¬ 
trospective effect, so as to invalidate an order for 
sale which constituted a legal relation between 
the parties prior to that Aot. coming '"to 
Nahanappa V. SAMACHARLU. 19 M. 382.-b 
K.L.J. 88 . [H., 30 M. 362 = 17 M.L.J. 325.] 

(61) —Ss. 2 , 103 (/i)—Tenant of homestead 
land—Right to cut and appropriate trees— 
See TBBE 8 . 6 Ind. Ca«. 796= 14 C.W.N. 952 — 
12 O.L.J. 246 = 37 C. 815. 

(62) —Ss. 2 (b) and (c), and III (p)—Sec 

LANDLORD AND TENANT—FORFEITURE, i 

•O.W.N. 292. 

(63) —Ss. 2 (c), 111 (g). 112 —Applicability of 

Ao& to leases created prior to the Aot ose 
Lease—General^ 6Iod. Cas. 447 **8 MX.!. 
110»20 M.L.J. 9d0. . 


(641—35. 2, cl. (d), lU (d). .(ll 7 )-Putoi 
inierett created after passir^ of Transfer of Pro¬ 
perty Act, merging in Zamindar purefiasiny it 
Putni lease not a Uase for agrizuilurai pur- 
poue.—A putni interest, created after the 
Transfer of Property Aot oame into operation, is 
deteemioed^ when the same is putohabed by 
(he Zamindar, even at an ezeouiiou sale. LB., 
1 N.L.R. 103.J A pufrtt lease is not a lease 
for agnouUural purposes. Such lease is not 
outside the floope 01 s. It7, Transfer of Pio^rty 
Aot. PROMOTBO Nath Mittbr v. kali 
PBA8ANNA CBOVTOHRY, 28 C. 748. 

(68)—S. ^—Immoveable pioperty—Fruit trees 
—Qrowing {iflider.-Certam fruit-bearmg trMS 
vrete mortgaged along with other unmoveable 
.ytoperty. Held that they faU witbm the defi- 
AUtlon of immoveable property as defined m the 
Tmnafer of Property Aot and are liable for 
•ale ae aaob. Kaitwabd C ha m a r v. RAM 
AdHIM UPADBIA, 10 A.L.J. 816. 

0. IZ—97 


Transfer of Property Act (IV of 1832> 

—continzied • 

(56»—3.3 -Notice, tegistration when amounts 
to, —Having regard to the statutes applicable m 
this coUDttry, the question, whether or not re¬ 
gistration is notice, is to be treated as not one 
of law, but of fact, and, as each case arises, it 
should be deterinioed whether, iu that indivi¬ 
dual oase, the omission to .search the registry 
taken together with the other facts, amounts to 
such gruss iiegligeuee as to attract the oonse- 
queoce wnicQ results from notice. MONINDRa 
OHUNDRA NaNDY V. TftOYLUCKHO NaTH 
bURAT. 2 C.W.N. 780. 

(57)—3. i—Assignability of executoiy con¬ 
tract.—Tae rule in this country as to the ss- 
signtbility of an executory contract for the 
purchase and sale of goods is that the benefit 
of such a contract can be assigned, understand¬ 
ing, by benefit the beneficial interest under the 
com-ract and the fight to ©ufotco it. This rule 
is subject to Certain qualifications, vis., (1) 
that cne benefit is not coupled with a liability, 
and (2) that the nature of the contract has not 
been affected by petsoail oonaiiioiatioos. Such 
a contract fails within the rule which is lu 
existence and in force m this ooantry as to as¬ 
signment of contracts. Sjob a contract though 
perhaps cootiugent in character, comes within 
the definition oi aotionalile claim in the Trans- 
let of Property Aot, s. 3. An aasigumdut made 
under such ciccumdiancus as to amount to 
fraud of the Bankruptcy Law falls clearly with¬ 
in s. 6, cl. (Aj of the Transfer oi Property Acs 
and 18 void. JAPPBR Mehbr ali v. The 
BUDGE BUDGE JUTE illLLS 00.. LD., 
10 C.W.N. 753 = 33 C. 702. [Affinned, 34 0. 
•i89 = UO.W.N. 6G6.J 

(50)—3. 3-See U.P. ACT XXII OF 1886, 
25 A. 1 = 29 l.A. 203, P.C. 

( 59 j—0. 3—See CONTRACT ACT, 1872. b. 229, 

4 Bom. L.R. 832. 

(60) —8. 3—Futures, meaning of—Liability 
of assignee of lease to keep the peomises in a 
state ot repair—Ownership of fixtures erected 
by tenant—3ee LiNDLORD AND TENANT— 
MISCBLLANEOUB, 29 B. 323. 

(61) —8 3-3ce LEASE—MIBCELLANEOUS, 

6 Bom. L.R. 1073 = 29 B. 323. 

(62) —S. 3—3e« Pub BMFTfON—RIGHT TO 
PRE-EMl’T, iC M. 301. 

(6.3)—8. 3—.See SMALL CAUSE COURT, 

MOFU8SIL. JUBISDICllON OF—OENBR.tL, 6 
A. 564. P.B. = A.W.N. 1383. 148. 

(64)—S. 3—3ee VENDOR AND PURCHASER 
—LIEN, 10 Bom. L.B. 403 = 33 B. 63. 

(64-a)—8. d—See No. 818, tn/ra. 

(66)—Ss. 3, 4, 123—Gi/t, if must be register¬ 
ed by the donor himself—Qift to wife—Death of 
^j^nor —Aepisfraikm at the instance of the vfidow, 
effect of, —It ia not neoeasary for the validity ot 
ti deed of gift that it should be registered by 
the donor himself, Where a Uindn executed 
a deed of gift in favour ef hia wife and dibd. 
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»nd the dned was ^ub^equeatl^ registered at 
tbo insrjiooe of the widow held, that it was a 
v^Iid deed of gift witbio the provisions of s. 123 
of the Act. BHABVrOHH B^tNERJEE v. 
Skmkh SoIjEMan. 10 O.W N. 717=83 C. 984 
=r4CL.J.340. (‘^0 A. 392. A ) 

(CC)—Ss. 3, G—Bftiefit of an executory contract 
if a'(io‘tablectai>n~Tnsolve7it Act (11 and 13 
Vcf. c. 21', s. 1—Benefit of executory contract if 
cn'.vc't Official AsRiynee under s. 7.—The 
benefit of an executory coutcact is an actiooable 
cIhui within the intauing of a. 3 of theTransfer 
of Properly Act. It is such property as would 
vest iu the Offi-nal Assignee under 8« 7 of the 
Indian Insolvent Act JafFCR MEHER ALIv. 
The Bddoe Budge jute mills and 
C o,, IIC.W N. 566 = 34 C- 289, on appeal 
/rom, lOCW.N. 755 = 33 0.702. [B . 13 C. 
W.N. 334-] 

(67)—Ss. 3. 6 <e) and \i0~“Actionnhlecl ivn," 
what is- Breach of contract, daviaqes for — 
Riqkt to recover, transfer of--* Mere rxqht to sue," 
if transftroble—Cause of acMon.—Tbe right of 
a person to recover damages for the breach of a 
contract is (Fletcher, J , doubtful), “merely a 
right to sue " within the meaning of s. 6 of 
the Transfer of property Act, and is not capable 
of being transferred and the assignee thereof 
cannot maintain an action to recover such 
damagos ABU Mahomed V. s.C. Chunder, 
13 C.W N. 384 = 36 C 349 = 1 lod. Gas. 827. 

(03)—38-3, 51—Immoveable property—Stan¬ 
ding timber—Trees for cutting and converting 
into charcoal—Moveable property— See CiV. 
Pro. Code, 1908, sob, l, 0 ll. r. 2. 13 Bom. 

L. E. 871. 

(69) —Ss 3, 53 and 59—Tilofussil property — 
Mortgage by doposit of iitle-deeds with credi¬ 
tor’s Agent in Calcutta—Sub-mortgage by de¬ 
posit of the mortgage deed, validity of— See 

Equitable mortgage, lo c.w.n. 276=33 
c. 410=4 C.L.J 102 , 

(70) —8^.3 (a). 59—Standing trees—Move- 
able or immoveable property—Mortgage— See 
Trees, 9 Ind. Cas. 478. 

(71) —Ss. 3, 85— "Property," mennhuj of — 
Notice—^Peg'sfTation, —Tb« wrd “property” in 
the chapter means ths actual immoveable pro¬ 
perty mortgaged, am) does not include mere 
rights and interests in such property as distin¬ 
guished and separated from the actuil physical 
property itself. The property, therefore, which 
might cff 'Ctively be brought to sale under a 
decree for sulo in a mortgage suit is the specific 
immoveable property, and not merely the rights 
and interests of the plaintiff and bis mortgagor 
in such property. [DiSi., 33 C. 425 = 3 C.L.J. 
205. 99 A 385. F,n.= A.W.N. 1907. 97 = 4 A. 
Ii.J. 273 = 2 M.L.T.248; N F., 22 C. 33. 20 

M. 35. 6 O.C. 335 ; .'20 A. 322. 29C. 1. F B , 

25 A. 46. 22 A.W.N, 216. 27 A. 472 = A.W.N. 
1905, 68 = 2 A.L.J. 162; D , 29 A. 205 = A,W. 
U. 1907. 18 = 3 A.L.J. 848 ] Having tejiatd 
to tbo definition of “ noltoe " in s. 3, a . ^ort- 
^j^ree must, for (ha purpose of s. 85, be deemed 
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to have notice of a prior or subsequent registered’ 
mortgage. N.B —All the oases bearing on the 
points mentioned above, are discussed in detail 
both in the judgment of Edge, C-/-, and the 
dissentient judgment of Makmood. J.) MATA. 
DIN KASODHAN v. EAZIM HUSAIN, 13 A. %2.. 
F B. (6 B. U. 10 B. 88. B.) 

(72)—Ss. 3. 85—ZJ gistration of subs^qurnt 
mortgage, how far noUce topricr mortgagee .— 
Where the subsequent mortgage happens to 
have been registered, the registration must be 
taken to constitute notice to the prior mortga¬ 
gee of the interest created by the subsequent 
mortgage, whether the failure to search the re¬ 
gistry has been owing to wilful abstention or 
omissiuu on the part of the prior mortgagee. 
If he had ascertained that that mortgage had 
been made, it would have put him on further 
inquiry, which he was bound to have made, as 
to who was the person who was at the time of 
the suit interested in the property. The prior 
mortgagee, therefore,having constructive notice 
by reason of the rcgistraMcn of the subsequent 
incumbrance, be should comply with the pro¬ 
visions of 8. 85 of the Transfer of Property Act. 
which makes it compulsory that in asuit relat¬ 
ing to amortgage, all persons, of whose interest 
in the property mortgaged the plaintiff hasibad 
notice, should be joined as parties. Tbs object 
and effect of the section is to compel a person, 
suing on a mortgage to bring into one suit, so 
far as be has notice of their interests, all persons 
interested in ibe property, so that the rights 
and interests of the different persons interested 
in the mortgaged property might be ascertained 
protected and dealt with, ui a single suit instead 
of in several suits. JANKI PRASAD v KISH- 
EN DAT. 16 A. 478, F. B = A.W N.‘1894, 191. 
[Diss..7C.W N. 11 ; F„ 22 A. 212. 21 A.W.N. 
22.1 S.L.R. 68; 17 A. 537, 18 A, 109, 20 A. 

111). 1 O. C. 63. 13 G.P L.R. 43. 26 B. 630, 64 
P.R. 1908=132 P.W.R. 1908, ll 0.0. 206, I 
Ind. Cas. 227; D., 23 A. 25.} 

l7-3>—5s, 3 and 85 — Omission lo make a 
puisne moitqagee party to a suit - Registration— 
Notice— Civ Pro. Code [Act V r/ 1908), 0. Hr 
r. 1-—Where, in a suit on bis morigage, the prior 
mortgagee did not join the puisne mortgagees, 
whose mortgage was registered, as defendants : 
Ecld, chat it would be a hardship to construe 
the mere fact of registration as notice, seeing 
that the provisions of law requiring mortgages 
to be effected by registered assurances bad only 
very lately been applied to the District. SUB- 
RAMANIAN CHETTY V. SUBRAMANIAN OHET- 
TY. 8 Ind. Cae. 1199. (16 A. 478, Not F.; 7 0. 
W.N. 11, 13 M. 393, Cons.; 26 B. 538. 4 Bom. 
L.R. 253. Z?.) 

(74) —8. 4—See PRE EMPTION—GENERAL, 
1 O.C. 75. 

(75) —S. 4—See REGISTRATION ACT, 1908». 
ss. 2, 17, 49, 8 Ind. Cas. 520. 

(76) —S. 4—See No. 65, srtpra. 
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( 77 )-i^g 5 . 4, 105, lOl—Lease-Agreement to 
lease—Registration Act (III of 1877), s 17, 
cl. {di—Evidence Act (I of 1873), s.9l-PaT0l 
agreement to lease out land for five years— 
Doctrine of part pet formance—Entry upon land 
by lessee—Ejectineni.—The plaintiff sued to eject 
the delendant, alleging that the land was 
leased for one year. It was found that the 
agreement between the parties was that the 
defendant was to remain upon the land for five 
years on payment of a certain rent. The defend¬ 
ant entered upon the land upon that contract, 
laid out money and commenced certain works. 
Beld. that, there being a special definition of 
the word “ lease” in the Transfer of Property 
Act, s. 105, the word “ lease” in s. 107 
must be read as speaking of leases as defined 
in s. 105, that it did not include an aerce- 
meat to lease, and that, even in the absence of 
a registered lease, the contract is valid : Htld. 
further, that, as there was an agreement to lease 
and a part performance of that agreement by 
allowing the defendant to enter upon the land, 
it would be inequitable to allow the plaintiff to 
resile from bis contract, and to turn the defend¬ 
ant out before the expiry of toe term for 
which be bad been lakeu in. NanD.\ LAL 
OHOSE V. 8ARAT CH.iNDltA BANERJI, 5 Ind. 
Cas. 862. 12 C.L.J. 313. 1 C W.N. 248. 8 
C.W.N. 434. /e.) 

(78)—Ss. 4, 107—Provisions of Hie Act 
Supplemental to Registration Act. —Under the 
provisions of e. 4 of the Act, s. 107 has to 
be ennstruod as supplemental to the Indian 
Registration Act. Coosequently, a lease of 
moveable property does not require registration. 
OOK V. EUMABASAMV, S M L J. 27. 

(79»—Ss. 4 and 107—An undertaking by the 
tenant to hold on certain conditions ie not a 
lease within the meaning of s. 107. Tr. P. Act. 
See Lease—GENERAL, 6 M.L.T 176. 

(80) —S. 5—"Transfer of Property"—Deed of 
appointment.—The term "Transfer of Pf'^perty 
Aot" is a general one and is not confined to 

transfers of a contractual and literal character. 
Besides including a conveyance oraseignment 
of a contractual character, it appears, from the 
definition of “ Transfer of Property " given in 
B. 5. to include the exercise of a power of 
appointment under a settlement Joshua v. 
ALLIANCE BANK OF SIMLA. 22 C 185. L^.* 6 
P.B. 1901.J 

(81) —Ss. 6, 6 to ^l—Limitatinn Act fXV of 
1877), sell II, art. 11 —Oac yenr'a limitation 
does not apply to a verson who tots no party in 
proceedings in which the order was modi'—Trans¬ 
fer of Property Act, IV of 1892. s. 6 (a)—Hindu 

■ Law—Transfer of rtversionary interest in move- 
able properly is invalid. — Art. 11 of the Limita¬ 
tion Act does not apply as against a person, who 
was not a party to the proceedings in which the 
order Bought to be set aside was made. A re- 
vereioner cannot validly transfer his rights of 
an expectant heir in moveable or immoveable 
property. Chap. 11, eabrbead A, of Transfer of 
Sicoperty Aot. eoveriog ss. 5 to 37. applies to 
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property whether moveable or immoveable. 
Therefore, where a reversioner transferred his 
interest in certain promissory notes to a female, 
who bad at the time of transfer a life-estate in 
the notes : field, that the itanafer was invalid, 
and the female did not get any absolute interest 
in the promissory notes by virtue of such trans¬ 
fer. Haroawan Magan V. Bau Nath das. 

4 Ind. Cas. 144=7 AX J 11. (21 A, 71, P.C. 

= 25 I.A. 183, 2 C.W.N. 729, P ) 

(82)—Ss. 5, 54-~D3posit in wife’s name— 
Right of wife to the money—See TRUSTS ACT, 
1882, 89. 5 and 6, 13 Bom. L.R 564: 

(93)—S. 6-Actionable claim — Proporty.— 
Under the Transfer of Property Act. property in¬ 
cludes an actionable claim RODKA PERKASH 

MissER v. Krishna Mohun Ghatuck. 14 
C. 241. [2i., 16 A 315. F.B.] 

(84) —S. 6.(a'- n///n secfl n —It was 

not intended by s. 6 (n» or the Transfer of 
Property Act, 1882, to establish and perpetuate 
the di-stiuotioD between that which according 
to the phraseology of English lawyers is assign¬ 
able in law and that wb'ch is assignable in 
equity. The exception in cl. (u) cannot be by 
reason of the future character of the obanoe ; 
it must be because it was thought undesirable 
that it should be capable of transfer. SUM- 
SUDDIN V. ABDUL, 8 Boio. L.R 781 = 31 B. 
16S. 

(85) —S. ^-Richt 0 * a riversionnnj heir, in- 

alienabihty of the. —The right of a presumptive 
reversionary heir under the Hindu Law is no 
more thaa a spes snet snon’.s or expectancy of 
succeeding to propi-rty (24 A. 90, F.) and such 
a mere expectancy cannot be made the subject 
of a transfer. MaNICKAM Pii.LAI v, RAMA- 
LINOA PILIAI, 29 M. 120 (13 M.L J. 323, 

F.) 17 M.L.J. 505 = 30 M. 486; Ajnm., 

19 89 = 6 M.L.T. 122 = 32 M. 206; li . 

8 Bnm. L. R, 791=31 B. 165.31 M. 366=18 M. 
L. J. 30y = 3 M.L.T. 355, 31 M. 446, 2 Ind. 
Cas. 865.) 

(86) — S. to--Reversionarij interest, transfirnf, 
invalid—Unregistered document, vtlidtly of, 
where value of proverly no( specified in the. deed, 
5uf exceeds Rs. KX). — Held, that the transfer 
of a merely reversionary interest is invalid 
under s. 6 of the Transfer of Property Act. 
(29 C. 355. 21 A. 71, P.C.. 24 A. 94. R.) Held, 
further, that a document by which property 
exceeding Rs. 100 in value is transferred is in¬ 
valid if not registered, although the value of 
pror>eny is not specified in the deed. 8RI 
GoviND V. Balbhaddar, 10 0. C. 277. 

(87) — S. 6" Hindu Law — Tran'f.r by a Hindu 

revirs’oner of h'ls revirsiomry interest.—Held, 
that it is Doi oompetenc to a Hindu reversioner 
(o transfer his revorsioDary intorent expectant 
on the death of a Hindu widow. Jagan NaTH 
V. DIBBO. A. W.N. 1908. 284. (25 I A. 183 = 

21 A. 71, F.) 

( 88 ) — 5 - B —Hindu reversioner's contingent 
right—Assignment of such right—Possibility of 
succession—Interest of reversioner--Val‘uation,— 
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Thepr ovisions of s. 6, 'Cr.P. Act, ace only intend* 
eJ to aoply to ciaes of a mere hope or chance of 
succession which may be defeated by the act of 
s'<ine person having the present disposal of the 
property. It can scarcely be said that a right 
of a Hindu reversioner is a mere possibility. It 
is an interest which is capable of being protect¬ 
ed by Court. So. the interest of such a person 
expectant on the death of a Hindu widow does 
not fall within the purview of ol. (a) s. 6 of the 
Act. Law sanctions tbe assignment of such 
interest, iOi'crriil d, 29 C. 356; /2-, 30 B. 304 
= 7 Bom. L.U. 742. 9 C.L.J. 50. 10 C.L J. 
263 = 3 lod. Cis. t7d-j Mere possibilities of 
succession ace solely incapable of valuation, 
whereas with the aid of an actuary it is not 
difficult to put a money value upon the interest 
of a reversioner. BrahmaDEO Narayan v. 
HARJAN SINGH, 23 C. 778. iOverrtileil. 29 C. 
355; Appr., 30 B. 304 = 7 Bom. L R. 742.] 

(89) —S. 6— Expectancy, sale of—Hindu Law — 
Power o! guardian. —Whether a mere expect¬ 
ancy can be the subject of a sale, and if so, of 
a sale by a guardian acting or purporting to 
act on bebalf of an infant. Dooni Ch.VND 
V. BlR.I BHOOKUN LAL AWASTI, 6 C.L R. 
328, P.C. [ft., fi C. 12. 8 C. 138, 10 C P.L. 
R. 1.] 

(90) — S. 6 — CompromUe between Hindu 
brothers that property of one brother was to be 
divided between them in case other died without 
male issue—Hindu Law—Dayabhaga —Trans¬ 
fer of expectancy—Surviving brothers—Legal 
representatives — Whether possession of assets 
necessary— rAmitation -Icf (IX of 1908), smt 
against sureties —Date of accrual of cause of ac- 
lion. —A provision in afamily settlement,where¬ 
by certain Hindu brothers divided tbe family 
property belonging to them among themselves. 
and agreed that, upon any of then) dying with¬ 
out male issue, his share would pass to the sur¬ 
viving brothers, was neither in contravention of 
Hindu law nor olinoxious to the provisions nf 
tbe Tc. P. Act. s. 6 (a) as being transfer of an 
expectant interest in property. A representa¬ 
tive means a person who in law represents tbe 
estate of a deceased person, and includes any 
person who intermeddles with the estate of a 
deceased person. Hence, a creditor has a right 
to sue the representatives of bis deceased debtor 
and of obtaining 4 decree against them, if he 
can prove that there are assets of which they 
may become possessed, even though it is not 
proved that assets have come into their hands. 
Where an executor obtained probate for ad- 
ministratiou of tbe estate nf a deceased person, 
and executed an administration bond with two 
sureties, whereby an inventory was’to be exhibit¬ 
ed within a ci^rtain time, but died within six 
years of tbe date of a suit against tbe sureties, 
held, that the suit was not time-barred, as time 
did not begin to run against tbe plaintifi until 
the death of tbe executor KANTEB CHANDRA 
MUEERJI V. ALI NABI, 8 A.L.J. 199. 

(91) — S. 6 —Reversionary right, transfer of — 
Agreemcaittogive share inproperty to be recovered 
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by litigation, vilidity of — Transfiir in prae- 
senti— performance of an agreement to 
give share in subjtct-mitter of litigation—Limi¬ 
tation Act (XV of 1877), sch. II. art. 113 -Per¬ 
formance by phintiff of his part of contract — 
Burden o/proo/.—Where, in lieu of the funds 
advanced to him for the prosecution of litiga¬ 
tion, a reversioner executed a deed of agree¬ 
ment, by which he agreed to give a share in the 
property on the estate falling into possession, 
the deed could not be considered as void under 
s. 6 of the Transfer of Property Act, ioasmaob 
as the deed was not a transfer in preesenti ol the 
reversionary right, but was only an agiejment 
to convey the property in future, and as such, 
it is valid. In a suit brought to speci6aally 
enforce tbe agreement, the burden of proving 
that the plaintiff was ready to perform bis part 
of the contract, lies upon him. Limitation 
applicable to a suit lor specific performance is 
governed by art. 113. Limitation Act. Ga.IA- 
DHAR SINGH V. KANDH.\YA BUKSH, 9 lod. 
Gas. 243. 

(92) —S. 6 (a^—Reversioner—Transfer of et- 
pfciancy, validity of. —A Hindu widow mort¬ 
gaged certain property in which she bad only 
a life.interest. A reversioner sued for a decla¬ 
ration that the mortgage would not affect bis 
rights in respect of the property after tbe 
widow’s deato. This suit was withdrawn in 
consequence of a compromise, whereby it was 
agreed that, during bee life-time, the widow 
would get from tbe m irtgagee a oartaiu sum 
as her maiobenance, white the rest of the pro¬ 
fits of the property would be divided between 
tbe reversioner and the mortgagee, and that, 
after the death of the widow, tbe reversioner 
and the mortgagee would divide tbe property 
in equal shares: Held, that the effect of the 
agreement was to transfer to the mortgagee one 
half of the mortgage-property on the widow’s 
death, and that thin amounted to a transfer of 
an expectancy by tbe reversioner and was, 
therefore, invalid under tbe provisions of 
s. 6 (a) of the Transfer Property Act. 
Bhaq.AN v. MUNNU, 13 Ind. Gas. 495 = 15 0. 
C. 122. 

(93) —S. 6, cl. {a)—Reversio}mry interest 
—Promissory notes, release of—Validity of.— 
Cb. 2 of IV of 1882. refers to transfers of 
proporfy whether moveable or immoveable. 
Hence, the release of reversionary right in 
certain promissory notes is invalid as being 
the transfer of'the ebanoe of an heir—apparent 
succeeding to property within tbe meaning of 
clause of s. 6 of that Act. Hargawan MaoaH 
V. Baijnath Dass. 7 A.L J 11=4 Ind. Gas. 
144 = 32 A. 88. (21 A. 71, Rel. on.) 

(94) —S. 6— Will—Construction of document— 
Adverse possession of joint Hindu family proper¬ 
ty—Contracts to make testamentary dwposiftons 
validity of—Transfer of the chance of relation 
obtaining property on the death of a kinsman, 

by transferee for declaration of right on the 
basisof—Rights derived tinder aconiract tomaka 
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testamentary di^osition, not transferable. — 
On the ‘i7tn July, l88'ii C executed and regis¬ 
tered a document, which be called a ‘ Will ’ in 
which, alter reciting that be was about 57 
years o( age and that it was desirable to arrange 
far the succession of bis property after his 
death, be agreed {ikrarhaitahun) and recorded 
that R, bis nephew, who was a half sharer, 
should own and poseeeeall bis property (8 annas 
share in two villages) after hu death, with full 
powers of sale and transier, but without aoy 
power to interfere with it during bis lifetime. 
It also declared that if C's wife survived bim, 
B should mainlam and obey ber and if he 
failed to do so, she would retain all the property 
and ibe oocument would become null and void. 
On the came date, B executed and icgistered a 
deed by which in consideration of C's deed be 
agreed to make no claim to C’s property and to 
ouey bim and his wife, but that it be failed to 
comply with this condition, be would have no 
right lu iLe property. On the G.b November. 
1903, C and bis wife transferred, by a oecd of 
gift, tbe greater part of one of the two villages 
lu lavuur of their cons-io-law and grandson 
On the 0th September, 1903, Bcxecuted a deed 
by which he sold to P a 4 annas out of H-at>ii:«.s 
share in both the villages and also tbe hall oi 
whatever property they might recover in a suit 
instuuiea by them joiotly on tbe deed executed 
by U on tbe‘27th July, 1882. Rand P accord¬ 
ingly inatitULeda suit fora deolaraiioa that C 
bad no power, to transier the property specified 
in (be deed,of 27th July. 1832, and lor the can¬ 
cellation of tbe deed of gilt in favour of C's 
rtlaiives, or in tbe alternative for a decree for 
actual possession of S-annas share in tbe 
viiUges. H's son was also made a uefendant 
on bis alleging that be and bis Ueber were 
members ol a joint Hindu family. Tbe princi¬ 
pal pleas of thu doleudanls were that tbe i^uit 
was barred by limitation and that K having 
dealt with tbe property in contravention of the 
condition of C’s deed of tbe 27lb July, 1882, that 
deed beoaine null and void. Toe sua w.ts dis¬ 
missed and P appealed to tbe extent of bis share. 
Held {per Scotl, 0-J.) toat the piopeny in suit 
Was not tbe joint property of C and R after tbe 
27th July, 1832, and that C having been in 
adverse possession oi tbe properly lu suit since 
1682, the suit was barred by limitation. A 
documeui does not necessarily become a will 
beoause the person ezeoutiog it calls it one 
and in order to determine tbe efiect of that 
document its terms must ba considered. Ifeld 
therefore, mat having regard to tbe terms of 
the deed executed by 0 on the 27th July, 188‘2, 
it must be held to be a will sod that C bad 
power to revoke it. Held (per Chamur, A.J. 
Q,} that oootraote to make tasiameniary dii- 
l^ition are valid ; but under s. 6 of the Transfer 
of Ptopeny Aot the person in whose favour such 
a oontract exists cannot transfer his supposed 
righU under tbe oontrect to a third person and 
soeh a third peraoo cannot, on tbe strength of 
■oeh transfer so* (or a declaration of those righte. 
PfiAQ DAT V. CHOTB 8INOH. 9 0.0. 99 (B). 
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(96)—y. 6 (d)— WUlow suing for decla<atton 
of her absolute oumershii) under husband's will 
—A Uegtd ui-etsioners tnltrtng into raz nainah 
acknoivhdijtng her absolute rights—Subsequent 
release by such ft versioners ~ U'hether release 
anjithing more than agreement not to disturo— 
Whether loiiiqjromtse a transfer of a spes bui;ces- 
sionis.—As a right must always be on tie one 
side or the other, the fact that the right is on 
bis side is not by iiself sullioient for a party to 
set aside a compromise entered into by bim on 
tbe supposition of a doubtful right. Tuere is 
notbii.R illegal in a Hindu widow acquiring full 
r-wntrship in any property under a will; and a 
»n?inomo/i or decree recognizing the right is, 
therefore, not illegal. A Hindu widow brought 
a suit, as tbe auio owner of her husband's 
property under bis will, against her husband’s 
oroiber and some otner?, who were executors 
under the will, lot a declaration that she had 
become solely entitled to tbe possession of 
tbe properly and for other reliefs. A raztnamah 
was entered into by which the suit pro¬ 
perty was acknowledged to bo the absolute 
properly of the widow in accordance with 
the terms of tbe will. A decree was pass¬ 
ed 111 accordance with the terms of the rnzina^ 
mall, and a deed of release was executed by the 
reversioners. A suit was brought to recover these 
properties by tbe son of tbe testator's brother, 
as reversioner, alleging that tbe rozi'iamah was 
invalid for misreprosentalon and coercion. 
Held, that the acceptance of the release deed 
was not an acknowledgment of the exis¬ 
tence ol any right lu the releancr, but amounted 
only to an agieemeut (.30 M. 256, 24 M. 2C5, 
26 M. 31. ‘28 M. 84, It.) not to disturb tbe 
widow in the enjoyment Ol tbe propirty abso¬ 
lutely and that there wae nothing to counten- 
aiice tbe view that the razinnmah and the 
teicase should be treated us oSecting a transfer 
oi only a chance of aucoession or sjies succes- 
sionis to the widow, which was incapuole of 
transfer by virtue of s. 6 (o). Transfer of 
Property Act, and, therefore, illegal and invalid. 
OLATI PULLIAH CBETTY V. E VABADA- 
RAJULU Chetti, 18 M.L.J. 469 = 31 M. 474. 

(%)—S. 6 (a)—Estoppel — Recital in a 
deed, effect of, in an action collateral to it— 
Promise—Transfer of the chance of an heir- 
apparent, validity of—Mutation of names — 
Possession, transfer of — Evideme Act, s. 116.— 
Held, that a transfer of tbe chance of an heir* 
appareoc succeeding to an estate is invalid and 
caoDOl operate (o transfer any interest in tbo 
property. |31 B. 165, F.\ 31 C. 667, 13 C. 
962. 10 A. 133, 29 A. 163, R.)—Eeld further, 
that neither mutation ol names nor transfer of 
possession can pass aoy title where the law 
requires a registered deed. |2G C. 81, R.) 
Where a distinot statement of a particular fact 
is made in a reoital ol a bond and a oontract is 
made with reference to that reoital, held, that 
tbe party making tbe statement would not be 
estopped from disputing tbe fact so admitted ia 
an action not founded on tbe deed but wholly 
collateral to it. Held also, that a promise not 
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being a representation as to an existing fact, 
eaniioi. by ilself be rbefoundaiion of an escoppei. 

Bajrano Singh v. Bhagwan Bakbsh 
SiNuH, 11 O.C. 301. 

('»7)—S. 6, cf. {a)—Chance of heir-apparent 
b.niiog — M.ahnrnedan ivife. —A Mabomedan 
cainioo. any more ihtn a Uiadn, bind bis 
oh.tnce as an heir-apparent B.L-R. 781 = 31 
B. 165, 21 A. 71 = 25 I-A- 168, F) Queere: — 
Whether the efiect of s, 6, cl. (a) of the Trans¬ 
fer of Property Act is not merely to except 
specially the chance of an heir apparent from 
the category of transferable property, but also 
to make the principal that equity considers that 
done inhicb ought to be done entirely inappli¬ 
cable. Rbbati Mohan das t. ahmed Khan, 
9C.L.J. 80=1 Ind. Cas. 590. [R,. 2 lad. C^s. 
865, lOC.L.J. 263.] 

(93) — i’. Q—Right to receive Moggu— 
Assigmnent thereof —■ Va.lid. —Moggu is an 
allowance received by a wargdar from wala- 
wargdars holding lands within the watg for 
which be bolds the putta. It is the concessioa 
paid to the wargdtr for his trouble in collecting 
the revenue and paying it over to Government. 
The right to the Moggu allowance can be trans¬ 
ferred and 8. 6 of the Transfer o( Property Act 
is not opposed to such transfer. The assignee 
could claim payment of the Moggu only if the 
wargdar fulfilled bis obligation to receive the 
revenue from the walawargdar and pay it to 
Government GANAI’ATHI BHATTA V. MANI 
ANANTHA BH.ATTA. 1 U.W M. 1911, 233. 

(99) —S-6 {d)—Hindu Law — P>iestly office 
loith etnoluments, transfernbiltty of—Estoppel. 
—A priibily ofiioe with emoluments attached to 
it is inalienable (17 W.R. 266, 14 W.R. 409, 
15 W.R. 339. 6 B. 298, J M. 235. 6 M. 76. 
ii.) It would be contrary to public policy to 
allow offices like this to be transferred either 
by private sale or by sale in exeoution of money 
decree. A person is not precluded from raising 
the question that his priestly offija with emolu¬ 
ments are inalienable, because he mortgaged 
the same. Sbimati MalLIKA DasIv. RaTaN- 
MANI Ghakervarti, 1 C- tf .N. 493. (17 W.R. 
P.O. 41. R.) 

(100) —S. 6, cl. (d) of boois—Jajraaoi 

B^his—Right to act as hereditary guide, trans¬ 
fer o/.—The sale of Jajmani Bahis (books in 
which lists ate k.^pt of pilgrima who have visit¬ 
ed the place in past years) is not forbidden by 
ol. (fi) of s. 0 of the Transfer of Property Act. 
A sale, however, of these books will not convey 
to the purchaser any right of the judgment- 
debtor to act as the hereditary guide of the pil¬ 
grims mentioned therein. GOPI NATH v. 

JHANDE. 4 A.L.J. 712 = A.W N. 1907. 282. 

(101) —S. 6 (d)— Transfer of tight to future 
maintenance -Contract Act (TX of 1872), ss. 16. 
19-A — Undue influence — Loan to ^efpfejs u;iioui 
—''Dominating the will of the borrower,'" mean¬ 
ing of.“A right to future maintenaaoe is not an 
interest in property restricted in its enjoyment 
to the owner personally, within the meaning of 
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paragraph (d) of s. 6 of the Transfer of Property 
Act. Where the amount of maintenance payable 
is subsequently fixed by agreement or by decree, 
a widow's right to maintenance from her late 
husband’s estate is not inalienable. Where 
Rs. 1,500 was lent to a helpless widow, whose 
husband died ten years ago and who bad no 
means for maioteoance, to enable her to estab¬ 
lish her right to maintenance, and the interest 
stipulated was 10 pec cent, aod the principal 
aod interest were to be repaid in a year, and, in 
default of payment, interest on principal and 
interest at compound cate at 1 per cent, pec 
month wis to be paid with six month's rests : 
— H>.ld, that the contract was induced by undna 
iti/ljence, and the circumsianoes of the case 
called for equitable relief at tne banls of the 
Court. Ranee annapurani Nacbiar v. 
M AR ar. Swaminathan Chetty. 6 Ind. 
Cas. 439 = 8 H L T. 108 = 20 U L J 78S. (16 

M. 429. 5 W.R. Ill, 5 B. 99, 7 W.R, 311, 23 W. 
R. 427. B. it Bxpl. ; 28 A 570, 4 C.L.J. 1. I 
M.L.T. 205. 3 A L.I. 495. 9 O.C. 188, 8 Bom. 
L.R 491, lOC.W.N. 949, 16 M.L J. 292, 34 0. 
150. 4 a.L.J. 109.11 C.W.N. 249, 5 C.L.J, 106, 
17 M.L.J. 43, 9 Bom L.R. 304, 2 M.L.T. 75. 
15 A. 352, 20 I.A. 127, 31 A. 396. 10 O.L.J. 
76. 6 ALJ. 707, 13 C.W.N. i069=ll Bom. 

L. R. 864, 6 M.L.T. 71. 19 M.L.J. 438, 3 Ind. 
Cas. 395, R.) 

(102) — S. 6 (r)^Bighi to sue for damages for 
breach of coyitract, not assignable. —A righo to 
sue for damages lor breach ot contract is a mere 
right to sue within the meaning of s. 6 le) of the 
Tc. P. Act. and so could not bo transttcred. 
Gopala Iyer v. Ramasami Sastrig-al, I 

M. L.T. 228 = 6 lad. Gas. 290. (36 C. 345, F.) 

(103) — S. 6 (e) — Transfer of mere right to 
sue—Right of assignee tc recover damages fioin 
assignor’s agent for ntgl’gtnce — Tort—Breach 
of conUact. —The purchaser of a mokhasa inam 
land with all rights appertainiog thereto, as 
the right to collect rents, eto., due in respect of 
the land, cannot sue the sendor’s agent for 
damages tor negligence in failing to collect the 
rents which, by the use of ordinary diligence, 
he might have realised. Suob an assigomeat is 
the assignment of a mere right to sue, which is 
invalid under s. 6 (t) of the Transfer of Proper¬ 
ty Act. If th) claim is based in tort, the claim 
fails because such a claim is not assignable. If 
the claim is based on oontract, it is equally un¬ 
sustainable as the transfer was after oreacb, if 
any, on the part of the vendor’s agent. 
PANSULARI VENKATASWAMI V. MBNTANA 

Ramachandba Raju, 21 M L J. 398 = 15 
M.L.T. 218 = 18 lud. Cas. 520 =M.ff.N. 
1913, 285. 

(104) —S. 6—See OlV. PRO. CODE, 1909, 
ss. 60, 58 P.B. 1894. 

(105) -S. 6. cl. (a)-See COMPROMISE—CON¬ 
STRUCTION OF, A.W.N. 1887, 84. 

(106) —3. 6 (a)—Relinquishment by reversion¬ 
ers—See Hindu Law—adoption, 9 M.L.T. 
164 = 30 M. 301. 
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(107)—S. 6, ol. (a)—S« Hindu La_\v-Rb- 
■VBR8IONEBS, 29 C. 365=6 C.W.N. 395. 

(lOS)—8.6—Hindu L»w—Reversioner—Right 
of reversiooet—Spcs succsssionis—Transfer of 
reversionary interest to widow—Validity—See 
Hindu Law—Reversioners. 13 M.L.J. 323. 

^ 109 )—6. Q —Agceemetit between divided 
brotbers »e regards estate of a deceased divided 
brother—Widow of deceased brother not a party 
to the agreemaot—Validity of the aRreecneot— 
HINDU Law—Reversioners. i7 M L J. 

505 = 30 M. 486 = 2 M.L.T. 443. 

(110) —8. 6, of. {b)—Scc LANDLORD AND 
Tenant—forfeiture, i5 M. 125. 

(111) —B. 6(i)-6'e« Landlord and Ten¬ 
ant-Transfer OF Tenant's interest, 7 

' 0.0. 265. 

(11‘2)—9. 6—Chance of heir apparent—Relin- ' 
quishineot—Validity— S*e MAHOMEDAN LAW 
—alienation, 2 lod, Cas. 865. 

(113) —a. 6 (a)—Scope—MAHOMEDAN 
Law—Dower, 8 ALJ. 275 = 9 lod. Cas. 
630. 

(114) —S. 6 (d)—S«fl MAHOMEDAN LAW- 

.Inheritance, a W.n. i907, 221=4 .4.L.J. 
521 = 29 A. 640. 

(116) —8. 6 -Pre emption—Personal right — 
Transfer of—S«e PrE EMI’TION-GENERAL, 

13 Bom.L.R. 1042. 

6—See Rent. 8U1T fob. 3 O.C. 

108. 

(117) —8. 6—Kabzadari without right of 
transfer-Mortgage pf ocoup*Qcy holding— 
See RIGHT OF OCOUrANCY—GENERAL, 14 O. 

C. 144. 

(118) —S. 6-See Nos. 66, 67, 81. supra and 
No. 214, infra. 

(119) —Ss. 6(a), 19. 21 —Spessoocesuonis—// 

• frans/erabfe.—The right of a son or daughter or 
other heir of a person to inberic that persona 
property on bis death is not an estate in remain¬ 
der or in reversion in immoveable property or 
an estate otherwise deferred iu enjoynaent. It 

is neither a vested nor a contingent tight. It 

does not como withiu cbededmtionsof a vest¬ 
ed interest” in a. 19. or of “a oontingent 
ihterest ” in 8 . 21 of tbe Transfer of Property 
Act, ands. 107 of tbe Indian Succession Act. 80 
fat from being a vested or cootiogeot right, a 
eight in present or in future, it is, in the lang¬ 
uage of oi. (o) of a. C of the Transfer of Pro¬ 
perty Act ** tbe ohaoco of an heir apparent 
suooeeding to an estate ” or ” a mete possibility 
of soccesbion which cannot be ttansfertM^ 
ABDOOL V. QOOLAM, 7 BofO. L.R. 7*2=80 o. 
SO*. 

(IflO)—Ss. Sand 49—Bsuevsirmo^ interut, 
4rans/sr of—Bepr»*entalion.—A Hindu rever- 
' nifinrif is not sompstont to transfer bis zeversion- 
arv inteigat expeotant on the death of a Hindu 
'iridofT. B* *8 of the iMster of Property Ant • 


Transfer of Property Aet (IV of 1882) 
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does not apply if a deed is executed without con¬ 
sideration. Jiiven if 4he dcod is for consideration 
it has to be shown that there was an ertoneoud 
representation bv the reversioner who execaie l 
the deea. Jag'gaNATH v. DIBBO. 6 A.L.J. 
49 = A.W.N. 1908. 284=31 A. 53 = 1 lod. Cas. 
818. (25 l.A. 183. 29 0. 355, F.) 

(121)—Ss. 6 and (il—Mortgage of impartible 
zaminaari by holder and members of his family 
standing in ike line of succfssion to the s'xmindnrt 
—Suit for sale of mortgaged property and 
appointing receiver pending sate—Consent decn^ 
—Spes suocessionis—Civ. Pro. Code, ss. 274, 
503 —Ccftri’s power to appoint rectiver.—In •* 
suit instituted uuder e. 67. Transfer of Pro¬ 
perty Act, for sale of the mocigagtd properfty 
against 5 defendaoiB the then zaroindar of 
Ammayanaikanor and 4 members of bis family 
who stood in the line of succession 10 the 
zemiodari, the consent decree, which was 
sought to be executed, provided that tho 
decri e-debt should be paid eff by instalnientB, 
that, in default, defendants Nos. 1 to 5 shall 
pay the balance outstanding, that the mortgag¬ 
ed property, including the zemindari then m 
possession of the first defendant aud to which 
the other defendants are eutitled. shall stand 
liable, and that, m di fauU. the plaiutiathall 
be at liberty to proceed agamii, and realise, tho 
said amount with in'ercbt as provided iu the 
decree by precept of Court from defendants 
Nos. 1 10 Sand the mortgaged properties. Tho 
decree, further, provided ibat, if the ras.rtaina 
amonnt should not be paid off in the lifo timo 
cl the first defendant ai.d bo bbould be succeed¬ 
ed by a person, who was not a P'^rty to the 
suit, and such successor should object to pay, 

! tbe balance, tbe balance with interest should 
be paid by whichever of doleodaots Nos. 2 to 5 
should succeed to tbe zemindari, at whatever 
period, as soon as be should so succeed, and 
that, in default, the plaiutifl should be at liberty 
to proceed against tbe remaining defendants 
in accordance with law and thsi, until the 
whole amount is 10 bo realised, the znotlgagsd 
properties and defeudauts NuS> 1 to 5 shoiUd 
stand liable. Tbe first dufeadant was the zemin¬ 
dar then in possession, but tLo mtinber of the 
family next in Bucceesios, who subsequontly 
suooeeded. had not joined in tho moi tgage and 
Was not a party to . tbe above snit. Tbe eeooud 
defendant suoceeded tbe first defendant. The 
decree - holder fihd an execution petition 
against defendants 2 to 5 in tbe suit praying fox 
tbe sale of the mortgaged pfoperty and the 
appointment ot a'receiver pending sale. Held, 
that the ptovisioiis as to the event ol the » astina^ 
mah amount not being paid in the life lime of 
the first defendant, were inserted with the 
object of keeping alive the right to execute tho 
decree against defendants Nos. 2 to 5, in tho 
event of none of them snoceeding until further 
execution would, biit for soeh provisious, 
have become ..impossiUs and that the words 
' ‘xmlise by pzeoeptiof Oottci from tbe mortgaged 
properties” incliide^ power to sell the aemin- 
dazi, so far as it ntight lawtuBy be sold and. 
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tbercforo. clearly a power to sell in default 
ot the Jifo-interest of the first defendant, the 
T.omindar thon in possession. As to the succeed¬ 
ing lifo-intocests of the other defendants in the 
zeniindari, it was held that the decree does not 
give aD 5 ’ pow’er to sell such life-interests until 
ihoy take effect in possession; that the iutar- 
os'u, which defendants Kos. 2 to 5 huve pur¬ 
ported to transfer woufd be in the nature of a 
noott! chance of succession within the prohibi- 
^00 ia s G (n) of the Transfer ot Property Act; 
aod that, as s. 6 (/t) renders such transfers un¬ 
lawful on grounds of public policy, the Courts 
oannot allow them to be effected by means of 
consent decrees, (H Bom.L.R. 781. Apnr \ 18 M, 
2U1, 10 A. 272. 8 Bom. L.K 813, 26 M. 31. 8 li 
^123, li B 537, 28 M. 355. if.) tfeW, therefore, 
that the order of the lower Court directing the 
salo of tbo zemindari should be set aside; and 
that, as ihe second defendant had the advantage 
of the advances under the suit mortgage, which 
wore made for protecting his right to 8 Ucce«<ioo, 
he should he made personally liable on tbedeoree 
and that tbo deoroe-holder should, therefore, 
be allowed to amend the execution petition by 
iDsortiug a prayer for eieoutioo agaioet the 
second defendant, personally, and that the 
receiver appointed by the lower Court should be 
retained. Where a receiver has been validly 
appointed on the ground that the property was 
the subject matter of tho suit, and it, after¬ 
wards. turns out on appeal that tbs decree only 
operates against the defendants, personally, the 
appollato Court has jurisdiction to maintain the 
receiver ns a method of realising the decree 
amount from the judgmont-debtor personally. 
Ramasami Naik V. Ramasawmi Chetty 
2 ML T. 167-17 M.L.J. 201=30 M, 253! 
(^8 W, R. 10. 18 C. 188, 18 M. 437. 25 hi. 637 
28 M. 473. i?,) [^ppr., 5 M.L.T. 293; R., 17 m! 
L. J. 311, 18 M.L.J. 247 = .3 M.L. P /43, 31 
U. 474=18 M.L.J. 409= 18 M L. J 309, 32 M. 
429-19 M.L.J. 401=2 Ind. Cas. 18, 7 Ind 
Cas. 55. 8 lad. Cas. 22 ] 


(122j-5.;| G (o). 85, 9 tn) ( 6 )-Perso«.s enti¬ 
ty to rfdeem—Heirs of inorlqogor—Persons 
having %niereit in vrcperiij-Joini>r as pas ties 
of (U.l persons uxlerested in ptoperiu-Under 
Buddhist Law children have no vesUd interest 
tn parental jmper/ij dwhto the life.ivm of 
parent.-General prinetpie to be followed 
*n morlgatje cases .—Children cannot stop their 
paconts from doing ay they choose, with their 
property, but when they succeed to their 
parenrs’ rights on the parents' death, they are 
at liberty to exercise ,a right of pre-emption for 
tbo recovery of the property that may have 
been alienated without their consent The 
mortgagor of certain laud died, leaving a widow 
and sevep sons and daughters. One of the 
daughters against the will of her mothei sued 
singly for redemption, held that she had no 
status to 8U6. The Transfer of Property Act is 
not m force in Burma, but tdie rules laid dovro 
in \t, /Qundod as they ace upon long experiMiee 
of Eoghah law, may fpr ibg most part be taken 
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as ^fe guides to the general principles of justice 
and equity which the Courts are bound to 
administer, and there are standing instructions 
to that effeot. In suits relating to mortgage, 
the provisions of the Transfer of Property Act 
on the subject may generally be taken with 
safety as guides to those principles of justice, 
equity and good conscience that constitute the- 
law. not contained in specific enactments in 
force, which the Courts have to administer 
under s. 4 (2) of the Civil Courts Regulations, 
and the Courts have been instructed co this- 
eflect m Circular No. 24 (Civil of 1892), la 
accordanco with the rule embodied in s. 85 of 
the Act all persons interested in the mortgaged 
property ought to be made patties to a redemp¬ 
tion suit, and this should be the established 
practice. On the principle laid down in s. 9l 
of the Act. among the persons entitled to redeem 
are the mortgagor and his heirs, and persona 
having an interest in the proper’y or in the 
right of redemption ; but in this instance none 
of these descriptions applied to plaiotifi, and 
she c'^uld come under no other clause in the 
section. Hindu law is, of course, not Buddhist 
law, but the iodebiedness of the latter to the 
former and the light which is thrown by the 
one on tho other, must be acknowledged, and it 
would takea great deal to persuade any Court- 
in Burma that a Burmese Buddhist widovr 
could, in matters of inheritance, from her hus¬ 
band. be in an inferior position to a Hindu 
widow. The heir of the deceased husband 
under Buddhist law is bis wi'low, and not any 
of bis childroD until the death of the widow, 
and the cfaildreu have no such interest in the 
estate as is contemplated bv s. 91 of the Trans¬ 
fer of Property Act. The heir must be the 
existing heir actually in possession of or in a. 
position to possess the inheritance, and not- 
merely an oxpectaht and possible beir in the 
future, and the interest must be an immediate 
subsisting and not merely a future contingent 
interest. Tho language of s. 91 and of 8.6 (<i) 
implies this. The relative positions of a Hindu 
widow succeeding as her husband’s heir, and 
of the reversioner, are in some ways analo¬ 
gous to those of a Buddhist widow and ber 
younger children, and at lease serve to illustrate 
the nature and extent of the respective rights 
of tbo latter. Ma Min Tha v. Ma Naw, 
U.B.R. 1892—1896, Vol 11.581. 

1907, 2adQr.i Buddhist L«vv— Inheritance Pre¬ 
emption. 1 . L.B.R. 1905—1906, 169. 211: F., 
14 But. L- R 91.) 

(123) — 83 . 6 , ol.(e) and 160See MflSNB PRO- 
FITS-EIOHT TO MESNE PROFITS. 2 O.W.N. 
43. 

(l23-<z)—S. 7—See No. 81, supra. 

(124) —See Easement, a.W.N. 1893,15’. 

(126)—8. 8 —See No. 81, supra and Nos. 
374, 636, infra. 

(1261— S$. 8 . 64 —Bypothecation for Bs. 87— 
Registration Act, III of 1877, es. 17 and 18.— 
Under a. 8 otAot IV of 1862, the tsaaefer «f 
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debt passes to thetcansferee the securities lor the 
debt; but what is sold is primarily not the 
charge, but the debt. The assignment, being of a 
claim for less than Rs.lOO. falls within the pro- 
•visiooBof B. 18 of the Registration Act. and need 
not be registered. The word.s “ other intangible 
thing” in s. 64 of Act IV of 16S2 might include 
a charge, but construed with reference to the 
context should be taken to mean interests of 
the nature of reversions. The distinction 
between the two classes of property mentioned 
in the section was with a view to preserve a 
similar distinction created by ss. 17 and 18 of 
the Registration Act. The assignment of a 
charge for less than Rs. 100 docs not require 
registration. It would bo very anomalous if the 
transfer of a hypothecation should require regis¬ 
tration when the original hypothecation did not 
require it. SUBRAMANUM V. PbRUMAL 

ReddI, 18 M. 491*3 M.L.J. 92. [Oiss., 24 
M. 449 ; R., 25 M 396; D., 1 P R- 1006* 190 
P.L.R. 1905.] 


(127)—Ss. 8, 130. ay.d 135 (hefore amendment 
by Act VI of 1900 )—ileuniiq of acUo^bli 
—Athignment of right Suii og 

assignee against lessee for rent—Prior mnrtgoge 
of leased property to Ussee-^-iortgagee s lessee) 
right to set off mortgage amount against lease 
amount-Trust deed by mortgagor {lessor) in 
favour of his son—Prir.ctpal and surety— Wo»n r 
of right to set of-Estoppel by conduct.—o uriet 
8. 130 of Act IV of 1882. before its amendment 
by Act VI of 1900, a claim has been held to be 
not actionable unless it is '' a claim in respect 
of a cause ol action which ha? already manur¬ 
ed, and which, subject to procedure, may be 
CQforcod bysuu/* (‘iS 610* /i.; 18 
Appr.) The words “likely to become oeot-s- 
sacy” in s. 130 seem to point rather to a case 
in which, after the right of action has accrued, 
litigation is impending, than to a tenioto pos¬ 
sibility of a suit at some future time, when 
the tight to sue shall have actually matured. 
The word “debt” in s. 8, cl. (6) ia oot used in 
the widest sense, for. if so, it would ” 

case of judgment debt which is excepted 
the operation of s. 135. The word should be 
confined to such debts as fall witbio the general 
category of actionable claims. Where a person 
leattod oQt bis property for a monthly allow* 
anoe, and then assigned his right to receive the 
allowance, and thereupon the assignee sued the 
lessees for the amount so due. but the lessees 
having previously taken a mortgage ol the same 
property, claimed to set-oB the amount due to 
them from the lessor in respect ol‘I*® 
on the date ol the aaeignmeot. hsM that the 
set-off must be allowed, unless the right has 
been lost by waiver, estoppel by oonduot. etc. 
But as the mortgagor had, by a deed of trust, 
exeonted subsequent to the mortgage, trans¬ 
ferred all his property to the trostea in trust 
lot his son after the payment of aU his debts 
ioolading the mortgage debt, and as the 
mortgagee bad, by “postponement deed 
wxeoatS by him. arranged with the trustee to 

0. IX-98 


Transfer of Property Act (IV of 1882) 
—confmued. 

place himself in the position of a second mon - 
gegee. with reference to certain other creditors 
of'^tha mottguRor. and as the mortgagor was a 
consenting parly to the arrangement, it must 
be held, that oeither tbe mortgagor nor the 
persons claiming through him. can plead that 

the above action of tbe mortgagee disentitled 

him from relying on the personal remeay 
against ‘he mortgagor, eiven to him by tbe 
mortgagt*. Tbe trustee and the mortgagor, m 
tbe above case, did not occupy th« position of a 
principal debtor and surety respectively, and 
tba fact that the mortgagee had granted time 
to the trustee did not entitle loss of the 
mortCHgor's personal liability to the mortgagee. 
Tbe morrpaeor’s son bad sued to set aside 
the lease on tbe ground that it was obtained 
bv undue influence and fraud- The kssecscon- 
tendod that, if that suit should succeed, they 
would be entitled to a refund of the considera¬ 
tion paid for it by way of the monthly pay¬ 
ments and that as that would be an equity to 
which tbe lessor would be subject, his assignee 
would also be bound by it, held that under 
s?. 38 and 41. Specific Reliet Act, the award of 
compensation and the amount thereof, m the 
event of tbe lease being so set aside, will depend 
upon circumsianccs as they shall exist at the 
time of the cmcellation and that, therefore, 
any such poor.ible equity in the ponding action 
cannot be relied upon as a defence or even a 
temporary bar to tbe present action by the 
assignee, AU’JNACHELE.AM CHETT\ v, 
SUBRAM.VNIA CHETTY, 17 M.L.J 87*30 M. 
235. 


(12S)-S. 9-See Nos. 81, 122. sMpra. 

(129) —S. 10 —Scope <ind c/T'rc/o/.—S. 10 of 
the Act merely excepts Irom tbe general rule 
Uid down in tbe 9ecti'‘n. the particular case of 
a married w^in^^D. an I does not give to a res- 

' traint upon aoticipai ion an^ greater tha Q 

’ It had before tbe passing ol the Act; it morel y 
' prebervea to it the cQeci it bad previously, leav- 
I ing the Married WomoQ’iJ Properly Act ol 1874 
and the decisions upon it untouched. HIP- 
POLITB V. STUART. 12 C, 522. 

(130) —S# 10 ^Condifion against alienation^ 

Comjfromise'dt’cree — Or* nf the terms ® 
compromise embodied iii a decree was ihat the 
p^rty.to whom a house was conveyed under it, 
was not at liberty to transfer it without tbe 
consent and permission ol tbe other party to 
th*it compromise and decree- //il t, that such 
a condition was void as being a ratitraint apoo 
alienation, and tbe house couH be trn nsferred iQ 
soite of that cooduioo. KHIALI RAM v# 
RAGHUNATH PUASAD, 3 4.L J. 62l 4. W.H. 

1906. 214. (T A- 516, F.t 

(131) —S, 10—Lease—Condiltons as to pre- 
e7nptton and pre mortgage in favour of Ussor— 
WheOier enforceable specxHcally.—A provision 
ID a leaae deed that, should noesasity for alieoM* 
tioQ arise by tbe lessee, who bad peroiaaeot 
rightof ibe property would be surrendered to 
ibeleesor, is valid under s- 10 of tbe Transfer 
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^conUnued, 

r.f Property Act. and it is specifically enforce 
atit > agiiuii tne cnvenaoto rand persons claim- 
tp 'UQ Jer bim. Defendants, who held the lands 
under » peeper,U4l lease under the plaintiff’s 
d^vt^ioim, agreed tJ surrender the land to the 

df-oasiO'im, should necessity arise to alienate it. 
Contrvry to the stipulation, the defendaots 
sa ■ngaged the land to fifth defendant: Held, 
that plainiiffs were entitled to redeem the fifth 
defendant.. MaNKOOTHIL CHETHUKUTTI 
NAIK V. KALYAMBETH KUNHUNNI NaIB, 9 
lod. Cas. 171 = 9 ML.T. 484. 


(132) S- 10 , effaotof—Restraint upon antici- 
pati 0 Q- 5 e(’ ACT III OF 1874. s. 8 , 17 M.L J. 
363 = 2 M.UT. 322 = 30 M. 378. 


(133) 8 . lO—Condition restraining aliena¬ 

tion—Condition that lessor shall oi^t be able 
to sell land leased to pay debt other than arra- 
arsof ceot — Effect.—LEASE—GENERAL 
10 Ind. Cas. 374. 


(134)—S. 10—Creation of perm voent lease 
before the Act—Essentials— Proof—No right of 

re-entry reserved—Covenant against alienation 
—Effect—Serf Le.asb—General, lOInd. Cas 
409. 


(135)—3. 10—Nos. 41, 81. supra. 


(136) Ss. 10, ll~-D(e(l of snle, Umitat'ons 
impofed on. hi/ lonlcmporantous ikrarnamah— 
Condition restraining alienation, not tccomiis- 
able bp Court .—When a deed of absolute sale is 
accompanied by a contemporaneous iki arnamah 
by a mortgagee or conditional vendee, providing 
for the re conveyance of the property to the 
mortgagor, the two documents should be treat¬ 
ed as if they farmed one and the same traos- 
actioD, and should be read together in order to 
ascertain the intention of the p irties. Arrange¬ 
ments of the above description which absolutely 
debar a person, to whom the proprietary rights 
have passed, from exercising those rights 
impose conditions which no Court ought to re¬ 
cognize or give effect to. Consequently a 
covenant, affecting a sale deed, the effect of 
which is to disable the vendee for ever from 
either alienating or enjoying the interest con¬ 
veyed to him, is not only contrary to publio 
policy, but also in violation of the principles 
enunciated in ss. 10 and 11 of the Transfer of 
Property Act. Mahram Dass v, Ajudhia 
8 A, 492 = A.W.N. 1886. 189. (10 C. 30 4 M 
200. 6 M H O. 356, 6 B.H.C. 63. D.) 


(137)—Ss. 10, 11—.fffsfraint on alienation^ 
Condttionnl limitation Umivd in time attached 
lo vested xntiresi—S'nmilysetiUmont-Mainien- 

dnee, charge of .—A clause for restraint upon 
alienation by the reversioners, in a deed of 
family settlement between two Hindu widows 
and the reversionary heirs, who were two 
brothers of their husbands, is bad in view of 
the principle recognised in s. 11 of the Transfer 
of Property Act. Where the object of the res¬ 
traint on alienation by the reversioners was 
the protection o» the rights of the widows lo 
receive maintenance from what had been the 


Transfer of Property Act (lY of 1882> 
—continued. ' 

• estate of their husbands, the alienees from the 
reversioners who have accepted mortgage coo- 
trary to the provisions of the deed of settle¬ 
ment, acquire rights subject to the rights of 
maintenauce possessed by the widows (4 A. 
518, R.) A restraint on alienation qualified as 
to time may be valid. A condition or condi¬ 
tional limitation upon alienation of a contin¬ 
gent interest before it vests, is good. Stvib\e.— 
Whether a comlitiou or conditional limitation 
upon alienation limited in time, is not bad 
when actacbel to a vested interest ? S. 11 of the 
Transfer of Property Act recognises the ele¬ 
mentary principle that a transferee of property 
who takes an absolute interest, as for instanoe, 
a donee or purchaser, cannot be restrained in 
his enjoyment or disposition of it by any 
condition inserted in the transfer. Such a 
condition deorivev the property of its legal 
incidents and is inconsistent or repugnant to 
the main purpose of the transfer. It is coa- 
Mquently arbitrary and not enforoeable in a 
Court of law. Chamaru 8ahu v. Sona 
Koeu, 14C.L.J. 303. 

(13P)-83. 10, n. 12—Seu ACT VI OP 1882, 

8 . 144 (<?), 12 A. 192= A.W.N. 1890, 71. 

(139)—Ss. 10, 12, and 126—Gi/f subject lo a 
power of revocation—Gift not repugnant to the 
(■riginaltransfer.—Whete the defendants made 
a gift of certain properly to the plaintiffs on the 
condition, that the land would be liable lo be 
taken back in the event of tbo plaintiffs’ 
tranfferring it. held that the gift was a gift sub¬ 
ject to a power of revocation, and was not 
repugnant to the original transier, under ss- 10 
and 12 of the Transfer of Property Act. The 
plaintiffs, therefore, were not the proprietors of 
the land. MakUND PRASAD v. RAJRUP 
SlNGH,4AL.J. 70S = A W N. 1907, 278. 

(140) —Ss. 10a')dl5—5«e HINDU LAW — 
Reversioners. 25 0.869 = 2 0.W.N. 463. 

(141) —S.t. 10, 110 (p)—See LEASE—CON¬ 
STRUCTION OF LEASE, A.W.N, 1906, 60=3A, 

L J. 196 = 28 A. 400. 

(142) —Ss. 10, 111 (g)—Execution of lease 
to Act — Applicability of principfes of Act¬ 
io lease. —Though the provisions of the Trans¬ 
fer of Property Act, may not be applicable to a 
lease executed before the enactment of the 
Act, the principle of law governing the case 
is clearly enunciated in ss. 10, 111 (p) thereof. 
PRAMESHRI V. ViTTAPPA SHAMBAOA, 26 

M. 157 = 12 M L J, 189. [F.. 28 A. 400=A.W. 

N. 1906, 60 = 3 a.L.J. 196; R., 53 P.R. 1908 
= 106 P.W.R. 1908, 3GC. 745 = 10 O.L.J.49.] 

(143) —8. U—See Nos. 81, 136, 137, 139, 
supra. 

(144) —S. 12-See Nos, 31, 81, 138, 139, 
supra, 

(145) —S. 13—See No, 81, supra. 

(146) —3. 14—Sm No, 81, supra, 

) 
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— continued. 

(U7) S 3 . 14. 16. 2 id) and 123-See TRUSTS 
ACT, 1082. B. 6. 1 M.L.T. 227 = 29 M. 412. 

( 148 ) — S. \b—Party—Prior mortgagee— 
Suit by subsequent mortgagee.— Uodot s. 85, 
Tranafet of Property Act, a prior mortgicee is 
not a necessary or even a proper party to a suit 
brought by aauheequent mortgagee. Panchu 
MONDA ii V. Mohanund Poddar, 1 Ind. CaB. 
139. (33 0. 425 = 3 C.L.J. 205, F.) 

(149) -S. 15—See Nob. 81, 140, 147, supra. 

(150) -S. 16—See No. 81. aupra- 

(151) —S. 17—See No, 81, supra.. 

(152) - 8 . 10—.See No. 81.supra. 

(153) -S. 19—See Nos. 81, 119, supra. 

(154) —Ss. 19 and 21 —“ve-sted” and “con¬ 
tingent” defined—.St-e REGISTRATION ACT, 
1908, 3 . 17, 89 P R. 1903=145 P.W.R. 1909. 

(155) —S. 20—See No. 81, supra. 

(156) —S. 21—See Nos. 81. 119, 154, supra. 
(l, 57 )_Sa. 22 to 35—See No. 81, supra. 

(158)—S. 3Q—Apporiionine)U of nnt due in 
teypect of properlg sutui.—Under ibis section, in 
the abse.ice of a contract or local usuage to the 
oontrary, all rents shall, upon the transfer of 
the intere.*t of the pereon entitled to collect 
Ibetn, be decreed, as between the traoefetor 
and the transferee to accrue due from day to 
day and to be apponionable accordinglv. 
SlNOAI GOPAI. 8 aO V. MBHTAB Bl, 9 C-P-L. 
R. 130. 

(169)—S 3 ^—Apportionment nf vrofils at¬ 
taching to sha* e in milage. —The profits attach • 
ing to a share in a village cannot be aopofiion- 
ed in the manner provided for in s. 36 of the 
Aol. GOVIND RAO MUKUNDBUTlv. BHAGI- 
RATHl BaI, 14 C.P.L R. 84. 

(160) — 6 . 36—SfC Nos. 42, 43. 81, supra. 

(161) —B. 37—Applicability of the principles 
of the section to cases of suits by tenants in 
common for ejectment and partition making 
all the co-ownern parties —See MISJOINDEU OK 
PARTIES, 29 M. 29. 

(162) — 8 . 37-SeeNo. 81. supra. 

(163) —Bs. 37, 109—See LANDLORD AND 
TENANT—Miscellaneous, 29 M 29. 

(164) -9. 99-.SW HINDU LAW - MAIN- 
TBNANCE, 23 B. 342. 

(165) —8 39—lliodu widow-Right of resi- 
denoe or maintenance —Alienation of family 
properly — Necoeeity — See HINDU Law— 
UaINTSNANCB, 12 Bom. L R. 1075. 

(166) — 8 . 89—See HINDU LAW—Maintb- 
NAKCB. 10 O.W.N. 1074 = 4 C L.J. 476, 22 A. 
896-AW.N 1900,97. 

(167) — 8 . 39 —Intention to defeat right of 
’tnaintenaoco-holder — Fraudulent inteniioo— 
Purobaser with notiee of right to mainteoanoe— 
•See Hindu liA'W—MAlNTBN.vNCE, lOC.W.N. 

1074=4 O.L.J. 476. 


Xranefer of Property Act (IV of i882)’ 

— continued. 

(168)—S. 39—S<e HINDU Law-Mainte- 
N.ANCB, 27 C. 194. 

(169)—Ss. 39 and iO-Pleadiugs-CoUus vei.r 
fraudulent transfer, i>ot set up in the plaint 
s. 39, inaipUcuble — \Hdoto — Main enanre, 
agreement to pay. not annexed to the ow-iership 
of property—Effect of suOsiquent transier .— 
Where a widovv left her husband’s separate 
estate ihe being divided at his death) in the 
possession of the other members of his family, 
in consideration of ihoit agreeing to pay 
her a periodical maintenance, and at a subse¬ 
quent divi-.ion among them of all their property 
including such separate estate, one of them 
undertook to pay ihe maiutanance. but after, 
wards transferred bis property to a per&on with 
notice of the widow’s rightof maintenance, held, 
that ( 1 ) 8 . 39 will not apply, as no ca.so ol collu¬ 
sive or fraudulent sale was set up in the plaint, 
and the suit was sgainst thi heirs of tbo trans¬ 
feror ; (2) that e. 40 cannot apply, as the obliga¬ 
tion lo pay maintenance was not annexed to 
tbo ownership, and as there was no conneotion 
between iho laud divided and the obligation to 
p.*y maintenance, ARUNDAVA AMiltL v. 
GOKALAKKISH.NA PILLAI, 5 M.L T. 142. 

(170) -Ss. 39, 100 —i/ainftfaance—C)iarf 7 €— 

Decree on compromise crcutina charge—iiooA 
fide irans/eriei for value wilh-jut notice.—B 
instituted a suit to recover certain property 
from M who was e jtitled to maintenanoa. The 
suit resulted in a decree incorp jrating a com¬ 
promise. M sued B and certain transferees 
lor value wiibnut notice to recover arrears of 
maintefiaiice by the sale of certain property 
charged by ihe above decree with the payment 
of tbo maintenance. Held, (a) that s. 39 of 
the Transfer ol Property Aot had no application ; 
( 5 ) that, it being clear upon the construction 
of the decree that it was the intention of the 
partioe to create a ebatge ou the pniparty for 
IDO payment of maintenance within the mean¬ 
ing of s. 100 of the Transfer of Property Act, 
the charge could be enfotcoi against bona fide 
transferees for value without notice. l3 A.L.J. 
220. D.) MUttSAMUaT MAINA V. MUSAMMAT 

BacHOHI, A.W N.1903. 169 = 3 A.L J 881=28 
A. 699. 

(171) -5 40— Constructive notice to mort¬ 
gagee of ugreenient to mortgage the landt to an¬ 
other — Postponement of the mortgagee's rights .— 
Where a mortgagee was in possesBinn of infor¬ 
mation, at the time of the mortgage to him, 
that tbe title deeds of the mortgaged properties 
were deposited with a third person as security 
Cowards a debt in favoar of chat person, tbo 
moK^agee munt be held to have bad oonstruo. 
live notice ol the agreement to give a mortgage 
of the land to such third prrson and, in accord* 
anoe with the prinniples embodied in tbe above 
a. 40 of tbe Act and s. 91 of the Indian Trusts 
Aot, such mortgagee’s interest must be postpon¬ 
ed to the equitable right of the third person. 
KAUaSWARAMHA V. 8 ITABAMANUJA CHARLU 
29 M. 177. 
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—conttnued. 

[ 1 / 2 ) 8- 40—Contribution between purcha* 

frcrs—M ortgage-General, 33 M. 211 . 

S. 40—Applicable only when there is 
a contract between vendor and vendee that some 
other land should bear the burden oj »Ue en- 

tumorance- See Mortgage-General 6M 

L T. U9, 

(174) —S. 40—See Vendor and Fl'rchaoER 

—Miscellaneous, c O.C. iS4. 

(175) —S. 40-Sefi No. 169. 

(176) “S. 41— —Rii/hf of 

pnrcluiser actinff hi ,joo<l Where a person 

IS found in possession of property, ia recorded 
as owner, and the title-deed is in bis possession, 
and be deals with a third person in respect of 
It, there is nothing to suggest a waot of good 
faith in such third party m dealing with him 
in respect of that property, and nothing to sug- 
gest a want of care in examining the title by 
reason of the fact that he made no further en¬ 
quiries as to the title. Muhammad Khanv. ' 

Muhammad IHRAHIM. 1 A.L.J. 2U. (ii B ' 

L R. 46, R.) 

(177) — S. 41— Osteusible nuKer— / 

— i*urcJi' 7 $e from ike t>ennrnuln- —t’ifiTh^si*r for 
value wifliout notice, limitii of the doetruie of — 
No purchaser can protect himself against the 
claim of a real owner merely by .-aylog that he 

had no notice of the real owner's title. A pur¬ 
chaser is not justified in shutting Lis eves and 
buying recklessly from a vendor without any 
inquiry, and resisting the real owner on the 
ground that the real owner did not come for¬ 
ward. He must make some reasonable in- 
quiry mto title before he can Uke advantage 
of the doctrine of purch^'^or for v.ilue without 
notice which could protect him against an un- 
discoverable and bidden equitable interest. 
When he has taken reasonable care to ascertain 
hi3 vendor’s title then no doubt if there is an 
equitable intertst of which he could by such 
reasonable care discover no trace, the doctrine 

notice mav stand 
him m good stead. Reasonable care is to be 
expected from every one who claims to have 
purchased free from h really existing right 
equitable or legal, and when the purchaser has 
tailed to exercise it, he cannot cWim that the 
real owner should be called on to prove his 
good faith aud innocence instead, ZVNGABAI 
V. Bhawani, 9 Bom. L.R, 388. 

(178)—iS.4I —Ifidinn Kvidefice Acf (IoM872), 

•V. ll 6 ^£$tof 2 >el -Trans/tr of ir:mortaUe pro'- 
^ Transfer of Property Act, 

ISS;^, 18 the statutory qualidcation and restric¬ 
tion of the general law of estoppel contained in 

Indian Evidence Act^, 1872 1 
which IS a rule of proof. S. 41 of the Transfer I 
of Property Act, 1883, imposes upon the 
purchasers of immoveable proper! v the duty of 
exercising reasonable care and diligence. 
Hoorbai V. AISHABAT, 12 Bom. L.R. 457«6 
Ind. Cas. 898. I 


Transfer of Property Act {lY of 1S82> 

—continued. 

(179)— S . 4 1—Eslopjyel—Fictitious sale by 
Iwsband in fovo7ir of wives ^Mo9 tga^e^deed by 
wives at tested by husband • Private sale by 
wives to mortgagee—SubseQuenl sale in exteu^ 
tioH of decree against kusbaiul—RtsiHctive 
of the two purchnseis—EvxdtnceAct (I of 1872), 
8 . 1)5.—One G executed a sale-deed of bis 
property in favour of bis wives, The ladiea 
executed a mortgage-deed in respect of the 
property, which was attested by G and hie son. 
j Subsequenily the property was sold by the 
j mortgagors to the mortgagee L. After the 
sale M attached aud sold the property ia execu- 
ti:>n of a simple money decree against the 
heirs of G, and purchased it himself and 
obtained possession, Tbe plaintiffs, the heirs 
of tbe morigag<.e puicbaser, brought this suit 
for possession. M defended tbe suit on tbe 
ground that the sale by G in favour of hie 
wives WAS fic'itious and L therefore acquired 
DO rights under it from tbe wives. Held that 
I it was not open to the person, who was the 
purchaser of the rights of G. to raise tbe plea 
against the validiry of tbe sale made by G, in 
f>iVour of his wives, and that tbe provisions of 
$.41, Transfer of Property Act, were applic¬ 
able, Mutsaddi lal V. Daleep Singh, 7 A. 
L,J. g67»7 ind Cas, 442. 

(180) — S.41—Afor/f/njc by ostensible owner.— 
A person taking a mortgage from a petioa 
found in po^i^ession of property recorded as 
owner and holding ihs title deeds of the pro* 
petty is not chargeable with waut of good faith 
in such dealing. There is nothing to suggest 
a want of good faith in him in dealing with tbe 
! ostensible owner in respect of the property^ 

I The case comes under s. 41 of the Transfer of 
Property Act, and bis mortgage cannot be 
invalidated. KHW\.r\ MuhamMAD KHAN v. 

Muhammad Ibrahim, 26 A. 490. {11 B. L. R. 
52, F) 

i (l 8 l)—S. 41— Transfer by ostensible owner— 

I Inguiry ns to transFroFs rights—litQSonable^ 
cure to be ixercUed by transferee —Wbat is to 
be deemed reasonaole c.ire ” within 8 . 41 of 
the Transfer of Property Act so as to entitle 
[ the transferee from an ostensible owner to the 
I benefit of that section, depends on tbe circum* 

, stances of each case. In tbe present case, the 
only precaution tsken by the transferee was 
that be satisfied himself that tbe names of his 
^ transferors bad been recorded in the Govern- 
meot papers as in possession ol the property 
transferred, and it was held that the circumstan¬ 
ces of the case were such as would have rendered 
I it incumbent on a man of ordinary prudeDoe* 
not to rest satisfied with merely seeing that 
his transferor's names were entered in tbe 
Government registers, but to go on to enquire 
further whether the property was really theirs 
and that, therefore, tbe transferee had failed to 
take tbe necessary amount of ressonable care 
to ascertain that his transferors had power 
to make the transfer. PertaB ChaND v#. 
Saitida BiBl, 23 A, 4*2== A, W. N. 1901.187. 
[Rv, 1 L.B,R, 196.] 
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'Tramfer of Property Act (IV of 1832) . 
—continued. 

(182)—S Ostensible owner—Oiinitrs of the 
property mvun s at the date of tramfer—Agra 
Tenajicy Act (II of 1901), 5. 201.—One N. K. 
died possessed of some propecby, leaving him 
surviving a widow B and two minor sons. 
During the minority of the sons. B not only 
got herself recorded in respect of one-third of 
the property left by the husband (her proper 
share being one-eighth and the balance being 
her son's) but she mortgaged it to one N. N 
sold bis tights to R who brought a suit for sale I 
on foot of bis mortgage, and having put the 
property to sate purobased it himself. He 
subsequently transferred it to M. M brought a 
suit for profits against the sons and goi an tx 
parfe decree. In a suit by the sons for declara¬ 
tion of title to their share io the property 
excluding the one-eightb belonging to the 
mother. Hefd, U) that the suit was not barred 
by the provisions of s. 41, Transfer of Property 
Aot, inasmuch as t he mother could not be the 
ostensible owner of the property transferred with 
the consent, express or implied, of the sods I 
who were minors at the oate of the transfer; 
(2) that the proviso to s.'20l of the Tenancy 
Act protected the present suit. ABDUr.iLAB 
KHAN V. MUSAMMAT BUNDI. 8 A. L. J. 1084. 

(183)—.S’. 41—o/ transier of ostensible 
owner-‘Mortgage o/sit fond prior to N.W.P. 
Rent Act (XWlll of 1815)—Execution sale of 
mortgagor’s rights after the passing of the Act, 
effect of. —K, the plaintifi appellant, who ob¬ 
tained possession as mortgagee under a deed of 
1869, on beiog dispossessed of the lands com¬ 
prised in the mortgage, sued to recover posses¬ 
sion of them. Among other defendants, be im¬ 
pleaded F and W who bad created a mortgage 
of the properties in 1872 aloog with one of the 
mortgagors who executed the sale deed of 1869. 
F and W repudiated the mortgage of 1869. on 
wbiob the suit was brought, on the ground 
that they were not parties to it and that it 
was not therefore binding on them. It appear¬ 
ed. however, that, at the time when the deed 
of 1669 was executed, F and W were aware of 
the transaction, by which K became the mort¬ 
gagee of the whole property ioclueive of tbeir 
ebares, and yet. stood by and allowed it to 
appear that then the mortgagors bad the right 
to mortgage the entire prooerty. Under these 
oiroumstanoes. the equitable doctrine in s. 41 of 
the Transfer of Property Act as to the validity 
of a transfer by an ostensible ownet was held 
aopUcable in favour of the plaintiff A 1 ^peUant 
K. (11 B.L R. 46. R.) Further, the proprietary 
lights of oae of the mortgagors of 1869 bad 
bMD purobasei at a Court-sale in 1876 by 
one of the mortgagees under the deed of 1872, 
and it was held that, on the execution-sale in 
1676, the mortgagor’s air rights and interests 
aottgaged in 1869 assumed a different charac¬ 
ter unde the operation of the provisions in 
B. 7 of Aot XVIll of 1873, and over that teonre 
in ite altered oharaoter of ooonpanoy tenure, 
although there wae still the mortg^e charge, 
the mortgagee had no tight to physical posses 
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sion of the land itself. KahwiaT Khan v. 
Sami ud-Din, 8 a. 409=A.W.N. 1886,83 (6 
A.W.N. 74. R.) [R., 24 A. 538.] 

|184)—S. ii—Buddhist Lnw—Presmnvtum of 
otongrship of house built during cocerture O'l land 
belonging to wife alone—Joint procerty —Power 
of one piriii'S to marr injt to deal with joint 
property—T. P. Act, s 41 —Bona fide morf jotje 
loU’ioui m-tice for considcralton—AcqUiesienee. 
—A pie-^e cl Government Und was in the posses¬ 
sion of the wife many years before her marriage 
and after bet marriage she obtained a lease ot it 
from Government, a bouse was then built on 
the land and she mortgaged it to a Cbetiy with¬ 
out tbe consent of her husband but for tbe 
benefit of ber son. Tbe mortgage contained a 
power of sale. It was proved tnat ber husband 
came to know of tbe mortgage and took no steps 
to set it aside until after tbe Cbetty refused to 
allow his wife further time to pay off the mort¬ 
gage-money. He then filed this suit, Held, 
that, ID the aosence of any evidence to tbe 
contrary, the bouse must be presumed to be the 
joint property of husband and wife, and that 
the mortgage of bouse was under the citoum- 
atances not a bona fide mortgage without notice 
for consideration ; that the husband must be 
held to have acquiesced in tbe mortgage ; but 
that, from bis consent to tbe mortgage, no 
presumption could be made that he oonsented 
to tbe power of sale. U PO LON v. SOOLIMAN 
HaJ!, 8 Ind. Gas. 606. (1 L.B.R. 11, F.) 

(185)—S. 41— Sale — Purchase—Power of 
vendor — Reasonable care—Constructive nofice.— 
Tbe doctrine expressed in s. 41 of the Transfer 
of Property Act, is of universal applicability. 
A purchaser from tbe ostensible owner cannot 
resist the real owner's claim unless he oan show 
that be took reasonable cate to ascertain that 
tbe transferring ostensible owner bad power to 
make tbe transfer, and that be acted in good 
faith. What is to be deemed reasonable care 
depends upon tbe oiroumstauces of each case. 
Mere celiaoce upon tbe entry of the vendor’a 
name in the Government revenue registers is 
not under all circumstances sufficient to consti¬ 
tute reasonable care in ascertaining whether 
the vendor has power to make a sale. (23 A. 
442, F.) Where therefore the information 
given by the vendor, namely that he derived 
bis title under a registered deed, was suoh as 
to put any reasonable man upon enquiry and 
lead him to ask for production of the original 
deed, and, if it was not produced, to ask lor 
explanation for its non-production and in any 
case to require to eee a registration copy of it, 
)i«f^Z—that tbe purchaser must be held to have 
had constructive notice of tbe oontents of the 
deed owing to his negligenoe in not doing what 
any prudent man woold have done. YEW 
8IT HOCK V. MaUNG DaWOOD, 1 L.B.R. 196. 
(23 C. 790. 11 B.L.R. 63, 14 A. 862, R.) 

(186)—S. 41— Sale by ostensible oumer — Pur¬ 
chase bona fide for valu^—No misrepresenta¬ 
tion by real owner—Right of real owrter to set 
aside sals.—Oa tbe death of the owner of oertaia 
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property, his Bister’s son entered into poeaes^ion 
and dealt with the property aa his own. The 
.sipirjdfls o£ the deceased sued to recover posses¬ 
sion of the property by setting aside a sale exe- 
cut*'d by the sister’s son. The purchasers relied 
on K. 4 1 of the Transfer of Property Act and con¬ 
tended thtt. as they purchased it from the 
c^^trnsitile owner and the real owners stood by 
and gnve no w-iruing to them, the latter were 
estopped from qiiestioniog the sale. Held that, 
»$ there wis nothiog to show that the sister's 
son was the ostensible owner with the cousent 
of t he plaintiffs, they were not prooludod from 
put'iiig forward their title as against the pur¬ 
chasers from the sister's son. The fact thao 
the plaintiils did not come forward to claim 
tbo property or warn the intending purchasers, 
in tbeabsen ’e of any misrepreseniatioo in act 
or word, could not prejudice tho plaintifis. 
ANNAMALAY V. SIOONESAMY, S M L J. 86. 

(1871—S. 41 —.I6se«ce of ostensible oct of 
ou/nership — Representation and conduct of real 
owner, effect of—Appellate Court, competency of 
to decide, cn ground not urged by appcHant. — 
Where for a long term of years no oetonstble 
act of ownership was exercised by the plaintiff 
over the bouse in dispute, but, on the contrarv, 
she allowed her huRband's cousin to deal with 
tho house apparently as the ostensible owner 
thereof, and, in consequence of such conduot. 
the defendants bad been induced to purchase 
the same, it was held that the plaintiff could 
not successfully sue for recovering a half share [ 
in the house. It was urged on secoul appeal I 
in this case, that as s. 41 of the Transfer of 
Property Act had not been expressly pleaded by 
the appellant, the first appellate Court was 
wrong in having taken it into oonsidoration for 
tho purpose of disposing of the case, but the 
High Court hold that, under the circumstances 
of (he case, it was competent to that Court to 
have based its decision on the ground not put 
forward by the parties. Where the Court sees 
that the rights of one of two innocent parties 
must be sacrificed, it is entitled to consider 
whether anything in the conduot of. or in 
representations made by. the pariy who comes 
into Court and seeks relief, has debarred him 
from asserting his rights. THAKURI v. KUN- 
DEN. 17 A. 280 = A W.N. 1895, 69. 

(188) — iS. 41— Purchase from ostensible owner 
knowi g of existence of real opener but under 
misconception as to lalttr’s rights-^Eslopjid .— 
Suit by real owner to recover possession from 
a person who bad bought the property from an 
ostensible owner, knowing of the existence of 
the real owner but under a misconception as to 
the real owner’s rights. There was no express 
or implied coosent on the part of the real owner 
to the sale. Held that the real owner was not 
estopped from claiming the property. ANGA&I- 
MAL V. Venkata Reddy, 26 M. 509. 

(189) —S. 41-Evidence Act {I of 1872). s. 115 
— Consent—Mistake of law — Estoppel.—Held, 
that the consent referred to in s, 41 of the 


Transfer of Property Act (IV of 1883V 
—conftntt^d. 

Transfer of Property Act must be an intelligent- 
consent and not one brought about by mis¬ 
apprehension as to legal rights. Reid, farther, 
that an admission on a point of law is not an 
admission of a “ thing” within the meaning of 
9. 115 of the Evidence Act. DUNGARIYA v. 
Hand Lal, A.W.N, 1906, 182 = 3 A.L.J. S34. 

(190) — 5. 41—Consent by guardian of —Minor 
owners—Minors not bouni — Guardian not ‘per¬ 
son’ interested.—here a transferee from the 
guardian of certain minor owners is in posses¬ 
sion of property with the consent of the guard¬ 
ian, even if that consent is given expressly, it- 
would not be a consent, which would pass the 

i ownership to the purchaser within the meaning 
of 8. 41 of the Transfer of Property Act. inas¬ 
much as the guardian giving the oonsonC is not 
a person personally interested in the property. 
Where the properly is the property of minors 
and another parson is giving himself out to be 
the owner, the persons interested could not be 
said to have given thoir consent seas to be 
bound by any transfers which the ostensible 
owner makes. Dambar SingH v. JaWITBI 
Kunwar, 4 ALJ. 181 = a.WN. 1907, 72 = 
29 A. 292. 

(191) S 41—Purchase from ostensible owner 
—See ADMINISTRATOR, 1 Ind. Cas. 525. 

(192) — S. 41—Ostensible owner—Creditor 
making no enquiry—Bjna fide transferee—S<;e 
Civ. Pro. Code. 1908, s. ii, 8 A.L.J. 358. 

(19-8)—S. 41—‘Reasonable care.’ etc., mean¬ 
ing of-S<’eClv Pro. Code. 1908, s. 66, 12- 
Bom L.R, 1044 = 8 Ind. Cas. 752. 

(194) —S. 41—See PARTIES TO SUIT— 
Gener.\L, 10 Ind. Cas. 779. 

(195) —3. 41—Suit for pre-emption—Decree 
for foreclosure on a mortgage by ostensible 
owner—Eff.-ct on right of pro emption—See 

Pre emption. Miscellaneous, ii 0.0.26- 
(195 tt) -3. 41—See No 215, infra. 

(196) — S.s. 41. 43— Mortgagor entitled only to- 
a third share —Mortgage of knlf-share-^Hort’ 
gagee having knowledge—Mortgagor subsequent¬ 
ly becoming entilUd to a half—Erroneous re¬ 
presentation—Ostensible owner — AppHcability- 
of s. 43— Rrqu'sites of s. 41— Difference between 
ss. 41 and 43. —S- 41 requires a person, whohas- 
obtained a transfer from the ostensible owner, 
to have done so in good faith and alter due 
enquiry, in order to become entitled to the 
interest purported to be transferred. Though, 
under s. 43, mere belief in. and acting upon, 
the representation, may be sufficient to pass the 
subsequently acquired interest, mere belief 
would be insufficient under s. 41, The pf>n* 
ciple of s. 43 is the acting by the transferee on- 
tho erroneous representation of the transferor. 
(34 B. 175, 7 C.L.J. 381, Rel ; 18 M.L.J. 34V 
R.) The well-known maxim of law to which 
effect is given m s. 41 is *‘ interest feeds the e^ 

toppei.” Pandiri Bkngaramt. Karumoory 
SUBBARAJU, 8 II L.T. 289 = 8 Ind. CUi 
388. 
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(J 97 )—gj. 123 —RegiHralion covi 2 )HlsQry 

for a gift to be valid^Osten<;ibte owner—In- 
ouiry to be ffuide by the ntortgngee .—Wbera 
006 of four brothers mortgaK^^ bouse which 
is the joint property of all &be brothers, the 
mortgage is valid only in respect of the share 
of the mortgagor, who has the power to mort¬ 
gage only his share in the property. 8 41 of 
the Transfer of Property Act cannot npply in 
a case, such as this, where the mortgagees 
could have ascertained, on the slightest inquiry» 
that the property beloog-^d to the mortgagor 
as well as to his other brotoer^i. MaUNO Po 
ThaNv. Ma On Bwin, 12 lad, Cas. 838. (2 
L.B.R. 167, F,) 

(198)-S. 43—-/Ippficafion tn service laam 
sales^Su'yseq lenf enfranchisem^nl. —S 43 of 
tha Transfer of Property Act can hav3 no appli¬ 
cation, when the aheoaHou is forbidden by law 
on grounds of public polioy NarAHAUI SAHU 
V.Siva KORTPHAN Naidu. M.W N, 1913, 415 
»24 U LJ. 462. 

(1991— S‘ 43 ^Fs^opvel — ftepr«.s^nfu'ion — 
Tyans/eror-^Sub^effu^nt acguintion of rights,— 
The rule of law underlying e. 43 of the Transfer 
of Property Act is that, as between the trans¬ 
feror, and the transferee, the transferor cannon 
plead subsequent title to tbo land trdn<ferred, 
if be had induced the transferee to p^y money 
for the transfer* The principle is an extension 
of the rule of cet<ipp<*l. Where a person who 
had merely a ghatwalt interest m ceriam land 
mortgaged it on the representation that it was 
bis Jagir, and be subsequently got a moArirari 
title to it; ffrld, that on a decree for sale 
upon the mortgage, the moh'irari interest of the 
mortgagor passed to the mortgagee. MOKRODA 
Drbi V, UMKSH CHUNORABANERJEE. 7 C L. 
J. 381. 

(200) —5. 43— M<trtgn<j> — Decree for ^nle — 
Portion of j>roperiy compri^ d in 
acquired by moj tgagcr ^uhseguintly to decr<t »— 
The whole of a certain house w^h mortgaged, 
the mortgagor having at the time an interest 
in only a fractional share in it. The mortgagee 
auod, and obtained a decree for the sale of the 
whole house. Alter that decree was passed and 
partially executed, the mortgagor in virtue of a 
partition acquired the remainuig int»*re*«t in tbo 
house. Held, that s. 43 of tbo Transfer of 
Property Act applied and that the decree-bolder 
was competent to continue execution of bis 
decree against the mortgagor's afior-acquired 
interest, DUBOA DAS v. MUHAMMAD ISMAIL, 
A.W.N. 1908. 165. (18 M. 492, F,) 

(201) —S. 43 — acquired interest 

of mortgagor m mortgaged properl^j—Bight of 
mortgagee to Ixenon such inferraf.—Where, sub¬ 
sequent to a mortgage, the mortgagor acquires 
in the mortgaged property some interest which 
be did not possess at the time of the mortgage, 
under a. 43 of Transfer of Property Act the 
mortgagee is entitled to a lion on such eubse- 
qaeotly acquired interest in the property. 
OAKPAT BaO V. BAMCHAHD, 2 C.P.L,R* 90. 
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{202) A3—Mortgage by wtauthoi izcd person 

Sale upon that mortgage—AcquiStUon by 
transfer of ownershij) in the property subsequent 
to (he sale upon the mortgage^ effect of—Con¬ 
tract of transfer must suosist ac the time of 
oequ^ifton —3. 43 of cbe Transfer of Property 
Act applies to a case in which the contract of 
translors subsist at tbo time when tho property 
comprised in the trinsfer was subsequently 
acquired by the transferor, but the section can- 
DOC be appiicablo when the contra>ct of transfer 
bad come to an end before tbo acquisition of the 
property. (A.W.N. I90S, 155, D.) S mortgaged 
own share as well as the share of his brother B to 
D D brought a suit on the mortgage and ob¬ 
tained a decree in execution of which he bimseU 
purchased the mor^g^ged property Subsequent 
I t ) ibe purchase, B died, >^nd S inherited bis 
share in the pvjpetiy : Held, that D was not 
entitled to take that cf the property 

which belonged to B and which S acquired 
after the contract of mortgage bad cea'^ed to 
exist. JADU HAMS UPADHIYA V. SHKOJIT 
SINGH, 10 Ind. Gas. 443. 

(20:^)—S* 43— Sale under a 2 )rior viortgage, 
inftrtgay'^r a gu rxntj morUjag d rty sold oJt- 
a, eijict <>■ —liKjht of mortgayo , on such acqui¬ 
sition, agauisf his snbs.quini mortgagees, 
mortgage relied on by the plainiif! in this case 
w^s exccu^ei after a decree bal been obtained 
against tne mo *tgagor under a previous mortgage 
by bim. A sale took place under that decree 
and the mortg'iged property was purchased by 
tbd mortgagee at such dale. But the right 
acquired by such purchase eventually devolved 
upon ibo mortgagor, ticbl. on the principle 
embodied in s.43 of tho Act« the mortgagor cao- 
oot u^e bis subsequently aijquirod interest to 
invalidate bis own mortgages to tbc plaintiff. 
Tbe effect of such purchases by tbc mortgagor 
will be so far as regards himself and those 
wb> claimed under bun, simply to extinguish 
tbe prior mortgage and to allow tbe right of tbo 
suiisequent incumiranoers to bo determined on 
the footing that such prior morigage has ceased 
to exist- manjappa roi v. Krihhnayya, 
29 H. 113. 

(201)—S 43 —of proper ty by Maho- 
medin to his wife in I en of dower-^Subsc' 
quent mortgage of same property by him — Fore¬ 
closure of mortgage—Death of wife—Right of 
mortgagor to claim properly as heir to /tis wife ,— 
A Mabomcdan» after making a transfer of 
certain property to bis wife in lieu of dower, 
mortgaged the same to another. Tbo mortgage 
money not having been paid the mortgageosupd 
for and obtained a docroe for foreclosure. After 
the decree became absolute the wife of tbe 
mortgagor died. Tbereupootbe mortgagor claim¬ 
ed the property heir to his wife. He alluged 
that as tbc mortgage was made at a time when 
bo had DO right to tbe property, it oould not 
a0ect him as heir to bia wife* neld, that a. 43 
of tbe Act applied and tbe mortgagor could not 
be permitted to defeat the mortgagee by showing 
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that at tbe time when the mortgage was exe¬ 
cuted, he hid no right to tbe property. H<}ld, 
also tuat even if the mortgagee bad notice of 
wile’s rights it did not matter. He was in 
equity eutited to claim from tbe naoctgagoc tbe 
fulriluieut of his agreement aod to give him 
whit he could. D. SlNCLalR v. SlTABEHAN, 

3 C. P L. R. 72. 

{•206)—9. 43—Mortgage by Muhammadan 
woman and her eldest sou of entire estate— 
Suit on mortgage—Exoneration of other child¬ 
ren—Subsequent death of one of thorn— 
Increase in the share of mortgagors—Liability 
rf such increased share to mortgage-debt.— 
See EXECUTION OF DECREE—MODE OF 
EXECUTION. 18 M. 492. 

{206 )—S. 43—Mortgage by a co-oatcener of 
bis undivided interest—Murigagee’s equitable 
rights—Rights of transferee 6'nia/Ide without 
notice— See HINDU L.4W—ALIENATION, 14 0. 
C. 295. 

(207)—8. 43—Transfer by mother during 
minority of son—Right of reversioner—See 
Hindu LAW—ALIENATION, 6 Ind. Cas. 37. 

{203)—S. 43-See HINDU LAW—GIFT, 14 
M. 459. 

(209) —S- 43—Transfer by person having no 
right—Property subsequently vesting in him 
—Bfiect— See Mortgage— GENERAL, 9 Ind. 
Cas. 298 = 8 A.L.J. 184. 

(210) —8» 43—Acquisition of larger interest 
by tbe mortgagor after the date of tbe mort- 
oage—Bights of mortgagee—See MORTGAGE 
—General, 12 Bom. L, R. 143=34 B. 175 = 
5 Ind. Cas. 866. 

(211) —S. 43— SecP re-emption — Sub¬ 
jects OF pre-emption, 7 O.C. 98. 

(212) —B. 43—Contract for sale by mother as 
guardian of infant son—Death of son and sue* 
cession of mother as heiress of son—Suit for 
specific performance against mother, maintain* 
ability of—See SPECIFIC Perform.ANCE, 2 
C.L.J. 6=9 G.W.N. 1019 = 32 C. 832. 

(213) —S. 43— See Nos. 120, 196, supra, 

(214) —Ss.43. 6—Applicability to sales prohi¬ 
bited by law^Sale of service inam land—Subse¬ 
quent enfranchisement of inam—Invalidity of 
fiqlc—Madras Act VI of 1695, s. 5.—S. 43 of the 
Transfer of Property Act oan have no applica¬ 
tion, when the alienation is forbidden by law 
on grounds of public policy. A purchaser of 
i 7 iam land from the holder of a service 

who was prohibited by law (s. 5 of Act VI of 
1896) from alienating the property, cannoc 
claim a valid title tu it on tbe ground that it 
was subsequently eufrauebised aud a patta for 
the land was granted to the alienor. N.ARA- 
HABl SHAHU V SIRA KORITHAN NAIDU, 24 
M L J. 462=M.W.N. 1913, 41S. 

(215) -Ss. 43 and il—Bights of sub-mort¬ 
gagee — Whether sub-mortgage is transfer of 
tmnwveable property—Equitable mortgage-^ 
Preference over legal mortgage, where latter is 
not taken with notice of prior charge—Notice, 
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actual or constructioe. —A sub-mortgagee has not 
I merely the rights against the mortgage debt, A 
sub-mortgage comprises, (a) the personal co¬ 
venant of the suo-mortgagor, (b) the transfer 
of tbe original mortgage deot and mortgaged 
property with the benefit of all powers and 
remedial clauses contained in the original 
mortgage, (c) in English mortgages a power 
of sale. Held, therefore, that a man, who 
assigns a mortgage or sub-mortgages, does 
transfer immoveable property within tbe 
meaning of s. 43 of Che Aot- Toe mere fact of 
a person d-jpositing oectaio title-deeds with 
another is sufficient evidence ofa representation 
that be was autbociseU to transfer the property 
I to whioh the deeds refer. S. 43 protects a 
\ purchaser or transferee for value without notioe, 
and there is no such provision m it as is found 
in s. 41, requiring tbe transferee to bake reason¬ 
able care to ascert-ain tbe power of his transferor 
to give a clear title. There is no authority for 
the proposition that a transferee is to be 
imputed with notice under s. 43, if he has not 
exercised the utmost care in investigating bis 
transferor’s title. Equitable mortgages are 
not entitled to preference over legal mortgages, 
unless the latter be taken with notice of tbe 
prior charge, and such notice may be either 
actual or constructive. And a person must be 
held to have had constructive notice of a 
prior mortgage, if such mortgage would have 
come to his knowledge, had he exercised the 
diligence of an ordinarily prudent man, and if 
tbe facts show that be did not exercise sooh 
diligence. MAUNG Ba TIN v. MAUNG PO 
KIN, 14 Bar. L.R. 329. 

(216) —Ss. 43. 85, 86 and 92-S(;c MORT¬ 
GAGE-REDEMPTION, 5 O.C. 335. 

(217) -S. 44—Lessee of a house — PartitUM' 
suit maintainable —Ciu. Pro. Code {Act XIV 
of 1882), s. 34 — Objection to want of parties 
7oaivcd.—A lessee of an uudivided portion of a 
house can maintain a suit for partition if parti¬ 
tion necessary to give effect to his transfer. A 
lessee of a house is a transferee within the 
meaning of s. 44 of the Transfer of Property Act. 
Where objection to want of parties was not 
raised by tbe defendant, it must be deemed to 
have been waived, but the Court oould add any 
one as a partv if it thought it necessary, 
Muhammad Jafar Khan v. Mazhab-ul- 
HASAN, 3 A.L J. 474 = A,W.N. 1906,199. 

(218) — S. 44 — Tramfer of rights in a bazar 
by sotne only of ihe co-parcenary body to whteli 
tile bazar belonged. —The sale of rights in a 
bazar belonging to the coparcena^ body ot 
owners in a patti is not necessarily invalid m- 
cause all the oo-parceoers do noi jnn m “bo 
sale. ASHIQ HUSAIN V. TILAK SINGH, A* 
W.N. 1900, 81. 

(219) -S. 44 —See HINDU LAW—PARTI¬ 
TION, 13 M. 275. 

(220) — Ss. 45 and 61 —Transfer of 

Act—Mortgage—Joint-mortgage, sui< by 

gagee for his share of vwney advanced w 
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Right to saU of the whole mortgagedproperty. 
—L mottf^Aged his village to the plaintifi's 
father and (be defendant in lieu of Bs. 21.000, 
each of the mortgagees advADcing Bs. 10,500, 
as a detail given at the foot of the mortgage- 
deed showed The defendant sued L for 
Bs. 10,500 and in default of payment prayed 
that half the property mortgaged might be 
pat up to sale. The piaintiS’s father was 
not made a party to that litigatioo. Tbe 
defendant obtained a decree in accordaoce 
with tbe plaint. Tbe plaintiff as tbe legal 
representative of bis father brought a suit 
against the defendant and L to recover ! 
Bs. )C 500, and in default of payment prayed 
that the whole of the mortgaged property might 
be put up to sale. Held, that on a proper con¬ 
struction of the mortgage-deed there was one 
mortgage and cot two- Tbe whole of tbe pro¬ 
perty was clearly mortgaged as security for tbe 
whole of tbe debt. Tbe detail at the foot of 
the deed was intended to protect tbe rights 
of tbemorigages inter ne. and did not affect tbe 
relation of the mortgagor with the mortgagee. 
Held, therefore, that the whole of the mortgaged 
property was liable to be sold in satisfaction of 
theplaiotifi’e claim. GoPaLLALv, Lachm.AN 
PAR8HAO, 8 O.C. 8. 

(221) —8. 48—See BBNAMI TRANSACTIONS 

—General, 7 Ind. Gas. 218 . 

(222) —8. 48—See MORTGAGE—BEDEMP- 
TION, 2 N L.E. 62. 

(922-a)—B. 48—See No. 461, infra. 

(223) —S. 50— Lessor and lessee-^Pdyment 
of rent by lessee in good faith—-Liability of the \ 
lessee to pay rent to the righlftil ovmer.—On the 
14th December 1895, Subraya went into pos- 
seseioQ of certain property as mortgagee; and on 
tbe same day be let tbe property to the defend¬ 
ant for twelve years. Subraya after some years 
died, and bis interest as mortgagee survived to 
his younger brother Bamkriebna. Thereafter ' 
Ramkriebna died; and since then Subraya’a 
widow Gowri took possession of tbe property 
and managed the same, and got her name 
placed on tbe Khata as tbe owner of tbe proper¬ 
ty. She also recovered rent from the defendant | 
(or tbe years 1902 and 1903. Tbe person who | 
was really entitled to the property at Ram- 
krisbna’s death was bis sister, tbe plaintiff. 
Bhe sued to recover rent for tbe years 1902 and 
1908 from tbe defendant on the ground that 
Gowri bad no authority to receive rent and 
give a discharge for tbe same. It was found 
that the defendant in making iba payment to 
Gowri had acted in good faith and bad no notice \ 
of the plaintiff's interest in tbe property. Held, • 
that tbe defendant was not chargeable with the 
Mnt ened for. as s. 50 of tbe Transfer of Pro¬ 
perty Aot, 1682. applied to the case. The 
language of e- 60 is general. It applies even to 
eases whore there has not been an assignment 
by the lessor daring the tenanoy. Eavbeiahma 
T. Lxegappa. 10 Bom. L.B. 1190 -88 B. 06. 
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(224) —S. 50—Sre LAMBARDAB, A.W.N. 
1868, 45. 

(225) —S 61—Cosf of improvements—Pur- 
cfiaser's right to—Purchaser from a Hindu 
widoiv—Extent of equity. —The defendant pur- 
cba«ed property from certain Hindu females 
having a limited power of disposition under 
Hindu Law. In a suit by tbe reversioner, the 
defendant set up Icgnl occcssity, but it was 
found that there was no necessity and that tbe 
defendant was fully aware cf tbe family affairs 
of tbe two women. It was also found that he 
knew that tbe persons who sold it could only 
sell it under certain circumstances, and that 
be wilfully abstained from making any enquiries 
on the subject. Held, that the defendant was 
not entitled to tbe cost of improvements, as it 
cou'd not be said that he believed and in good 
faith that tbe vendor conveyed a good title. 
Good faith wiihio the meaning of s. 51, T.P. 
Act, IS not necessarily precluded by facts 
showing negligence in investigating the title. 
NANJAPPA GOUNDAN V. PERENNA GOUND- 
AN. 6 H.L.T, 281 = 19 U.L.J. 454 = 4 lod. Cas. 
18 = 32 U. 330. 

(226) ---S. 51—Bona ffde improvements by a 
stranger on another'sproperty-^Kquitable rights 
in him before eviction—Compensation for impro¬ 
vements. —Under the law in England, to raise 
an equity in favour of a stranger building on 
another's land, two things are required, first, 
that the person expending tbe money supposes 
himself to be building on his own land; and. 
secondly, that tbe real owner, at tbe time of 
the expenditure, knows that tbe land belongs 
to bim, and not to the person expending the 
money in tbe belief that be is the owner. Tbe 
law as laid down in s, 51 of the Act, however, 
does not, in all respects, follow tbe law of 
Eogland. Tbe section requires merely that 
the transferee mentioned therein shall have 
made the improvements believing, in good faith, 
that be is atoolutely entitled to tbe property. 
There is nothing in the wording of tbe section 
to justify the contention that the real owner 
must, at tbe time of expenditure, know that 
tbe laud belongs to him. Under the section tbe 
transferee wbo, after having made tbe improve¬ 
ments on tbe property, is aubeequently evicted 
by any person having a better title, has a risht 
to require the person causing the eviction eitner 
to have value of (be improvement estimated 
and paid to bim or to sell to him such person’s 
interest in (he property at the market-value 
thereof irrespective of (he value of such improve¬ 
ments. Mr. Collier v. Mbr. L. Baron, 

2 N.L.R. 34. 

(227) — S. 51— Application of, to Mdhomedans 
—Sale by dc facto guardian of Mahomedan 
minor—JEffeel on the minor. —Tbe sale by the 
mother, though made by her as de facto guar¬ 
dian of tbe minor, tbe parties being Msbome- 
dans, is not binding on the minor. (26 M. 784, 
29 0« 478, 20 B. 199, Appr. and F.) There ia 
DO rule of Mahomedan Law, which piecladea 



1571 


THE ALL INDIA DIGEST. 


1572 


Traosfer of Property Act (tV of 1882) 

— continued. 

perisuns from claimiog the benefit of tbe prin* 
ciple of equity embodied in s. 51. S 51 does 
notecase to apply, on tho ground that Chapter 
II of tbe Act is not to be deemed to affect any 
rule of Mahomedan Law a party, who acts 
under a mistake of law. may still act in good 
faith within the meaning of the section, and 
tbe question, whether the transferor of immo¬ 
veable property believes in good faith that he 
)s absolutely entitled thereto, is a question of 
laor. DURGOZI ROW v. FAKIR SAHIB. 1 
M.L.T. 433 = 17 H L.J. 9=30U. 197. 

(228) —S- 51—Sec KJECTMENT, SUIT FOR. 
29 C. 871. 

(229) —S. 61—Vendee compelled to give up 
land, purchased by him, belonging to widow 
owning life estate—Value of impi'overoeatseffect- 
cd by him in good faith to be given to him— 
See Hindu Law, alienation, 17 M.L.J. 
622. 

(230) —S. 51—Meaning of ‘‘belief in good 
faith”—Effect of absence of enquiry by pur¬ 
chaser —Effect of Crown as landlord — See 
HINDU Law, Widow. 13C.W.N. 93l = 3 Ind. 
Gas. 415. 

(231) —S. 51—Claim to improvements made 
by a person in occupation of land— See LAND¬ 
LORD AND Tenant—Compensation for 
IMI’ROVEMENTS. 8 O-C. 13. 

(232) —8. 51—‘ Pre-emption’—Right 
TO PRE-EMPT, 65 P.R. 1898. 

(233) —S 51—Inapplicability to Court sales— 
See SALE—Sale in Execution of decree. 
General, 2i M.L.J. 969- 

(234) —Ss. 51, 83, 84—Stv MORTGAGE- 
REDEMPTION, 8 A. 502 = A.SV.N. 1686. 149. 

(235) Ss. 51, 108—Sec LANDLORD AND TEN¬ 
ANT—COMPENSATION FOR Improvements. 
27 C. 570 = 4 O.W.N. 212. 

(236) — Ss, 51, 108 (li)—Tenant’s right to im- 
provements. — Per Chief Jiisttcc;—In cases to 
which tbe Transfer of Property Act applies, the 
rights of the tenant are defined by s. 106 (h) of 
that enactment, and tbe extent of tbe right is 
tbe same in cases not governed by the Act. S. 51 
of tbe Act does not apply in terms as between 
landlord and tenant. Both under theHindu and 

Mahomedan Law as well as under tbe com* 
mon law of India, a tenant who erects a build¬ 
ing on land let to him can only remove the 
building and cannot claim compensation in 
eviction. (27 M. 211, R.) Mere knowledge on 
tho part of the plaintiff that improvements are 
made on his land is not enough to estop him 
in a suit (or possession. If there is no express 
contract, unless tbe lessor is estopped from 
suing for possession, the lessee cannot claim 
compensation. (21 A. 496, 17 B. 736, 29 C. 871, 
29 B. 580, R.; 6 M.U.C. 245. Doubted,) Per 
Abdur Rahim, J. —The doctrine of equitable 
estoppel has not been or should not be extended 
as between a landlord and bis tenant, to a case 
where all that can be alleged against the former 
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is that he did notinterfere and merely remained 
passive, with tbe knowledge that the tenant 
was making improvements under a mistaken 
belief that be bad a more stable interest in the 
land than that of a tenant at will or of a tenant 
from ysar to year. The tenant should know 
under what terms he has been let into posses¬ 
sion, and tbe law lays no duty upon the 
landlord to remind his tenant of his title 
under which be holds the land. If a (enant, 
knowing tbe extent of his interest in the land 
in his possession, chaoses to expend money 
upon a title which he must know would 
soon come to an end, that is his own folly, and 
he cannot ask the owner of the land to recoup 
him for such expenditure. (21 A. 496. R.) 
RAJA OF VENKATAQIRI V. MUKKU NABA- 
SAYYA, 8 M L.T. 258 = 7 Ind. Cas. 202. (27 C. 
570, R.) 

See Lis pendens. 

(237) —S- 52—Conveyance pending a Suit- 
Effect of alit7iation—Transfer of Property Act {IV 
of 1882), $. 52.—The doctrine of lis pendens is 
not based on tbe equitable doctrine of notice, 
but on tbe ground that it is necessary to the 
administration of justice that tbedeoision of tbe 
Court in a suit should be binding not only on 
the litigant parties but onthose who derived title 
from tbe pendente liU whether with notice of 
the suit or not. The effect of tbe doctrine of lis 
pendens is not to annul the conveyance mado 
in contravention of it, but only to render it 
subservient to tbe rights of the parties to the 
litigation. The doctrine is not applied so as to 
affect the title of tbe alienee of a defendant by 
virtue of a claim not interfering with the 
title of tbe plaintiff in tbe pending litigation. 
Nathaji anandrav V. Nana, 9 Bora- L. R. 
1173. 

(238) —S, 52—Lis pendens, doctrine of—Mort¬ 
gage effected during the pendency of a su^, 
validity of—Sub-mortgagee, rights of.—In 1880, 
one C mortgaged a certain share to R and S 
with possession. Three deeds of further charges 
were also subsequently executed. One B be¬ 
came entitled to a one-fourth of the interest of 
the mortgage executed by C. In 1896 tbe father 
and guardian of B sub-morigaged that one- 
fourth share to tbe appellant, undertaking to 
put him in possession if the money was not 
paid within one year. B ratified the deed 

he came of age. In 1905 the appellant sued 
for possession of the properly mortgaged to bun 
impleading B his original mortgagor, and otb« 
persons representing the original mortgagees R 
and S. The summons to C jo that suit was 
served on January 22ad, 1905. During the pen¬ 
dency of that case, that is, on February 16th. 
1905, C mortgaged his share to the respondents. 
Subsequently, the respondents redeemed the 
four mortgages made by C. The appellant a 
suit in tbe meantime proceeded and he got * 

decree for possession of the one-fourth share as a 

sub-mortgagee. The respondent brought the pre¬ 
sent suit for possession of the said share agamsk 
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tbeappellaot. that, under s. 52 of the 

Transfer of Property Act, the respondeat could 
not take a v^ilid mortgage, and in order to take 
possession of the share mortgaged to him he 
must pay to the appellant one-fourth of the 
money due on the basis of the four mortgages. 
DBBI DIN V. MANNU SINGH, 10 lod. Cas. 16. 

(239) —S. 52—Lis pendens—Appftcofion of the 
rule to a suit for money-decree.—la a suit for 
money-decree against the representatives of a 
-deceased person, the whole estate of that person 
is not “ directly and speci&caliy in question” 
within the meaning of s. 52 of the Transfer of 
Property Aot. That section was not intended 
to tie up the immoveable property of a deceased 
person in tbehandn of his legal representatives 
and to prohibit them from alienating any pact 
of It, while ordinary [money claims against the 
deceased were being prosecuted in Court. 
Maung Ta P.tN V. Maong Po Thaw. 8 Ind. 
€as. 1208. (4 C- 402, 5 1. A. 211, Cons.; 9 C. 
4p6, 11 C.L R. 665, Appr.) 

(240) —S. 52—iJigfcf to immoveable proverty 
directly and specifically in question—Money 
■decree in a suit based on mortgage.—K suit, 
which is based on a mortgage but to which a 
mouey-deocea only is given, is not. as long as 
t^e decree therein stands uocevecsed, one in 
which “a right to immoveable property is direct¬ 
ly and specifically in question ” within the 
meaning of this section- CHUTTBBPUT SiNGH 

v.Mahakaj Bahadoor Singh. 9G.W.N. 229, 
P.C.=>82C.198»2 A L.J. 190. (5C.W.N. 10» 
27 I.A. 216, P. C., I. A. 66. 16 B. 91,17 B. 375, 
21 C. 86, 241. C. 170, R.) 

(241) —5. 52—Suit! for sale and redemption 
are subject to Iherule of lis pendens— Transferee 
pendente life camtot question the correctness of 
4he decree.—Held, thAt a tight to immoveable 
property is directly and specifically in question 
both in a suit for sale by a mortgagee and in a 
auit (or redemption by a mortgagor, and s. 52 
of Aot IV of 1862 applies to both classes of 
cases. Held, further.tbac an alienee of property, 
which is the subject of a suit to which s. 52 of 
AotTV of 1662 applies, cannot question the de¬ 
cree passed therein by showing that it was for 
buy reason wrong. Saiyad ZabID ALI v- 
MUSAUMAT BADAR BEOAM, 13 0. C 90 = 9 
lod. Oas. 600. (10 O. C. 314. 10 O. C. 3SC, 12 
O. 0. 188, R.i 

(242) —S. 52—Lis pendens— Sale during the 
pettdemy of suit—Service of summonsnot effected 
—Effect of. —When, after the institation of a 
-suit for pre-emption, the vendee sells the pro¬ 
perty, the sale oaonot, having regard to the 
provisions of s. 52, Transfer of Property Act. 
Affsot the right of the plaintiff, to the decree 
*hioh be might have obtained in the suit, as 
the parobaser takes the property subject to the 
rasnU of the auit. (27 A.644, D.) The feet that 
Ihe vendee Mils the property before service of 
aoitamoDS does not make s. 62 inapplicable. 


GhasiTEY V. Gobind Das. 5 A.L.J. 477 = A. 
W.N 1908, 221 = 30 A, 467. (29 A. 339. i?.) [i?., 
5 N.L.R. 136, 31 A. 530=6 A.L.J. 699 = 3 Ind. 
Cas. 42.] 

(243)—S. -52— Hindu Ialw—T ransfer of an un 
divided share after the inslitulinn of a pariitinn 
suit —Lis pendens— Crm/eniious suit. —Where 
after the filing of a suit for partition by a mem¬ 
ber of an undivided Hindu family, governed 
by the Bengal School, consisting of si* sons 
and their mother, one of the sons transferred 
bis undivided share to a stranger, held, that, 
the mother's inchoate right to a share having 
ripened into an absolute right on a partition 
taking place between the sons,—which did take 
place here—, the transferor was only entitled 
to a one-seveotb share, and the transferee could 
not take more than that so as to affect the 
mother’s right to a share. (1 I.A. 206, 

[F., 27 C. 551.] A suit may be held to be con¬ 
tentious belure summons is actually served on 
the defendant. 8. 52. Transfer of Property Act, 
applies though the summons has not been 
served. [Appr , 31 B. 393*9 Bom. L.R. 530; 
/;.. 80 P.R. 1903*19 P.L.R. 1904, P.B., 124 
P.L.R. 1904; Cn«.s ; 31 C. 745 ; D .31 C. 658.] 
In the case of a trausfer by a member of an 
undivided Hindu family of his share after the 
institution of a suit for partition, but before 
the issue of summons, both parties to the 
transfer, being fully aware of the suit, had 
notice. JOGBNDR.4 CHUNDER GHOSE v. 
FUEKUMARl DASSI. 27 C. 77 = 4 C.W.N. 284. 

(244) —S. 52—Lis pendens—Parfifion between 
defendants inter se during pendency of suit — 
Partition void against plaintiff as having been 
pendente lite— Plaintiff’s negligence in omit¬ 
ting to briT^ the partition to the notice of the 
Court — Plaintiff not to be damnified for c»tis- 
sion—Practice—Pleading—Array of parties— 
Charge in composition of parties by act of 
2 >arlies. - The plaintiff obtained a redemption 
decree against bis four mortgagees (defendants), 
and paid the redemption money into Court, but 
after the time fixed in the decree for payment. 
The Subordinate Judge treated this payment as 
valid and ordered the defendants to deliver up 
possession of tbe mortgaged property to the 
plaintiff. On the 7tb January. 1902, the Dis¬ 
trict Judge reversed tbe order. Tbe defendants 
next on tbe 10th January. 1902, arrived at a 
partition between themselves as tbe result of 
which the mortgaged property went to tbe 
share of defendant 1. Tbe defendant No. 1 
died on tbe 15tb January, 1902. On tbe 14th 
January, 1902, tbe plaintiff appealed to tbe 
High Court against tbe order passed by tbe 
District Judge. At tbe hearing the death of 
defendant No. 1 was brought to tbe notice of 
the High Court, but the fact of partition was 
not mentioned. Tbe High Court held that 
the cause of action survived to the three re- 
maioing defendante, reversed the order passed 
by tbe District Judge pnd remanded the case 
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to bis Court for determining if any good 
cause existed for exteodiog the time. When 
ibc case went back to the District Judge« 
defendant No, I’s name was omitted from the 
array of parties ; time for payment was extend¬ 
ed and payment having been duly made, the 
property was ordered to be delivered to the 
plaintifi. Defendant No. I'a widow intervened 
on the ground that, as she was not a party to 
the order passed by the District Judge, she was 
not liable to be dispossessed under the order. 
Tbc Subordinate Judge granted ber applica¬ 
tion. Tbe plaintifi thereupon brought a suit 
to establish bis right to the possession of the 
property. Tbe Subordinate Judge decreed the 
plaintifl's claim, but on appeal, his suit was 
dismissed on the ground that the plaintiff’s 
rights were affected by his own negligence in 
omitting to bring upon the record the represen¬ 
tatives of defendant No l ; though they were 
not affected by tbe partition between the defend¬ 
ants which did not contravene tbe rule of 
law embodied in e. 5‘i ol the Transfer of Pro¬ 
perty Act, 1682. Batchelor, J., confirmed the 
decree on second appeal. On appeal, under the 
Letters Patent: Held, that the partition 
in question was a *' transfer or other deal¬ 
ing with the property in suit” within tbe 
meaning of s. 52 of the Transfer of Pro¬ 
perty Act; and being pendente lite was void 
against the plaintiff. Held, further, that 
the plaintiff could not be defeated on the 
ground cf hie negligence in not drawing the 
attention of tbe Court to tbe partition be¬ 
tween tbe defendants, of which be did not 
know anything. When a suit is once rightly 
launched, tbe array of parties is virtually 
stereotyped and cannot be changed pendente lite 
by mere act of parties. It is part of every 
litigant’s right, so far as tbe subject matter and 
conduct of the suit are concerned, to know 
precisely where he stands. He is entitled to 
know who bis opponents are, and when that 
has been definitely and finally ascertained, to 
insist that no dealing on their parts, with the 
property in suit, shall compel him to go further 
afield, and bring in new parties, who but for 
such dealing could have bad no focus standi at 
all. A complete right needs a person of inoi- 
dence as well as a person of inherence. No 
party during tbe conduct of a suit has any 
power by dealing with the property to change 
tbe person of incidence or inherence to tbe 
detriment of the other. Ishwar v. Dattu, 
15 Bom. L.R. 366, 


(245)—S- 52—Lis pendens—Cowfenftous suit. 
—Where there are several defendants to a suit, 
tbe suit does not become “ contentious” within 
tbe meaning of s. 52 of tbe Transfer of 
Property Act, 1882, only when all the defend¬ 
ants are served with summonses in the suit, 
nor can a suit be contentious as regards some 
of tbe defendants and not contentious as 
regards others. CHATUBBHUJ v. LACBMAN 
8INOH, A.W.N. 1905. 280«28 A. 196. (21 A. 
406, Disc, and Doubted.) 


(246)—S.52— 'Contentious,' meaning andscope 
of—Suit to enforce mortgage of immoveable pro- 
perty-Consent or cojnpromise deeree-Contentious 
sutf—Lis pendecs-^ppUcabilif^ after dtcreeom 
and b'fore order absolute—Lease of waste hnd, 
subjectof suit -Absevee cf Cant's sonction-Inci- 
dent of prudential managfvient-Validity.—Iho 
word“contentiou6” in s 62, Transfer of Property 
Aot, is used in distinction to such non-contea- 
tious proceedings as unopposed applications for 
probate. A suit to enforce a mortgage lien on 
immoveable property is. in this sense, clearly, 
a contentious suit, and does not cease to be so 
because tbe decree actually passed in it is the 
result of a comnromii^e, or is consented to by 
the defendant. (29 M. 426, P.B., F.‘. 12 M. 439* 
NotP.-. 18 C. 188. Expl.-, 27 0. 77, P) The 
doctrine of lis pendens is applicable also to con¬ 
veyances made between the decree nisi passed 
in a mortgage suit and the institution of pro¬ 
ceedings for bringing tbe properly lo sale. The 
protection given to tbe plaintiff under s. 52, 
Transfer of Property Act, exten'^s up to tbe final 
satisfaction of the conditional decree, since tk 
might be otherwise rendered nugatory by the 
judgment-debtor’s dealing with tbe mortgaged 
property duringtbe six months grace necessarily 
allowed him by the conditional decree, during 
which time the decree-holder cannot apply fnr 
a decree absolute. (29 M. 426, F.B , Pel. on; 20' 
A. 349, Concurred in ; 22 B. 939, P ) Although 
a fresh lease to avoid lose of rent of a holding 
that had been abandoned by a tenant might 
possibly be regarded as an ” ordinary sod 
reasonable incident of interim beneficial enjoy¬ 
ment. ” a lease, without the sanction of thn 
Court, of waste land with the option of either 
cultivating or keeping it under grass, is not 
such an incident nor necessary, but an sot ' 
materially curtailing the lessor’s rights in the 
village which the mortgagee was entitled to 
bring to sale intact. Dhiraj SINGH v. DiNA- 
NATH, 6 N.L.R. 140 = 8 Ind.Cas. 288. (15 C.P.^ 
L.R. 6, D.; 7 M. 96. B). 




(247)—S. 62 —When suit becomes eontentiouf^ 
Lis pendens —Equity of redemption when cxitn- 
Quishfd on a sale under a mortgagee's decreet-^ 
N. K , the mortgagee, brought a suit on his 
mortgage against the mortgagors, one of whom 
H.H. subsequently, but before the summoos 
in the suit was served upon him, mortgaged- 
the property in dispute to M.B.N K. then 
obtained a decree in his suit in hU favour. 
Subsequently M.B. brought a suit on his mort¬ 
gage without making N.K. a party thereto and 
obtained a decree in his favour. On s sals 
under M.B-’s decree a sale certificate was given 
to F.H. who obtained possession of the pro¬ 
perty. Subsequently on a sale under 
decree a sale certificate was given to P-N.» 
who failing to obtain possession of the prope^ 
instituted the present suit against H.H., F.B* 
and M.B. for possession of the same: BsW* 
that under s. 52 of the Transfer of Property 
Aot {IV of 1882) tbe mortgage to M.B. did noi 
affeot the rights of N.K. under tbe decree mad& 
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in bis suit. Their Lordships were unable to 
agree in the view which seems to have obtained 
in India that a suit contentious in its origin 
and nature was contentious within the mean¬ 
ing oi that section uutil a summons was served 
upon the opposite party. Held, that the doc¬ 
trine of lis penden.t is that “ pendente lile 
neither party to the litigation can alienate the 
property m dispute so as to affect bis oppo¬ 
nent.” F.H. made for the first time an appli¬ 
cation to the Court of the Judicial Commission¬ 
er to allow him to redeem N.K’s mortgage and 
repeated the same it the bearing of this appeal 
before their Lordships. Held, that on the sale 
being confirmed the equity of redemption was 
extinguished. Faiyaz Husain v. Munshi 
Pbao NaraIN, 9 Bora. L.R. 656=11 G.W.N. 
861 =4 A L.J.844=SC.L J 563 = 17U.L J. 263 
=29 A. 339 = 34 I A. 102, P.C. 

(2481—-8. 52 — Lis pendens — Alienniion 
o/ler the tnstituii<ni of sJtif but before service of 
suminons—Conlentious suit—Aenve prosication 
of the suit. —An alienation oi property after the 
institution of the suit but before tbe summons 
could be served upon the delendant is affected 
by the tale of tis Per Jenkins, C-J- 

—S. 52 of the Transfer of Property Act, 
1882, imposes two conditioos, (o) tbe existence 
of a ooDteotious suit, and (6) that the transfer 
should be during its active prosecution in a 
Court of the kind described in tbe ecctioo. 
Tbe word “contentious” in s. 52 is used to in* 
ttoduce into tbe section a condition that the 
suit must be real and not collusive. It is 
impossible to think that it indicates a quality 
that oannot belong to a suit until service of 
sammons or that a suit in other respects conten¬ 
tious is not so. because the plaintiff may have 
been unable to serve the summons oo the 
defendant. Sembfe.—It is worthy of con.sidera- 
tion whether tbe risk of tbe hardship to the 
purchaser oould be diminished by requiring a 
lie pendens to be registered before it can bind 
tiaoafecees for value. Per Beaman, J. —The 
word “oontentious’’ in s. 52 of the Transfer of 
Property Act, 1682, qualifies tbe whole doctrine 
of lie pindens, that is to say, that there can be 
no lis pendens without a contentious suit The 
expraastoQ, “ during tbe active iroaecution,” 
in the aeotion, subject to that qualification 
defines the point o! time at wbiob the rule 
oomes into operation. The former oonditioos 
the exietence of lis pendens, the latter fixes the 
oomm<?noement and continuance of its exist- 
6Qoe. From the moment a euit of any sort 
whatever, except only collusive suits, is filed 
it ia potentially contentious. And for tbe 
purpose of bringing tbe rule of lis pendens into 
operation, there must be au aotive prosecution 
of that suit. What is or what ia not an aotive 
proaaoution muat be. from tbe very nature of 
ternu employed, always in aome degree a ques¬ 
tion of fact. KBIBBNAPPA V. 8HIWAPPA, 8 
Bom. L. B. 530 = 31 B. 893. 

.(249 to 959) — S, 59—Lie pendena—Confeitfiou^ 

Mil Compromised«ere$-~SdUpettdmg,suU'-Pur, 
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chaser bound by ths dscree. — Axi honest com¬ 
promise, incorporated into a decree under tbe 
provisions of the Code of Civil Procedure, is just 
as effectual for purp ises of s. 52 of the Trans¬ 
fer of Property Act as a decree passed by the 
Court. S transferred a portion of the property 
which formed the subject-matter of a partition 
suit to which she was a party. After the trans¬ 
fer, S died. Her reversioners were already on 
tbe record as parties. Subsequeotly the suit 
terminated in a compromise decree; Held, that 
the purchasers from 8 were bound by the com¬ 
promise decree. MusAUMAT JHUNA v. MUN- 
SHi Tara Ohano. 6 Ind. Caa 163 

(260) —S 52 —Decree passed upon a coinpto- 
mise. — Held, that, if the other conditions of the 
section are sati.sfiod, s. 52 of the Transfer of 
Property Act applies to acase in which a decree 
is passed upon a compromise. Raghubar 
Dayalv. GHA8ITE, 13 O.C. 98 = 6 Ind. Caa. 
750. (6 0 C. 294, Ihss.; 12 M. 439. Not F.-, 18 
C. 185, D; 8 B.L.R. 474. 8 C. 79. 7 W.R. 
133. 21 W.R 349. 34 I.A. 102. 29 A. 339, 
li.; 29 M. 426. 

(261) —S- 52—Lie pendens— to enforc 
sitnpli tnartgaqe. eiul-.ngin compromise — Ejucu- 
tionsile p:iulinf/ suit — Purchaser, if bouiul by 
compunnise—" Contentiou) ’ suit — [mmwe- 
able property " suit respecting. ^ChB mere fact 
that a suit IS terminated by a consent decree 
does not take the euit out of theoperationof tbe 
doctrine uf lis peiuDns as eouaoiated in s. 52 of 
tbe Tranelec of Property Act. A suit to be ‘'oon* 
tentious” within tbe meaning of s. 52 need not 
be contested ia all its stages. A contentious 
suit IS one in which a party havmg diff iroooe 
with another puts the law in motion as against 
tbe other Tbe doctrine of fis peu feus applies 
to a suit to enforce a eimple mortgage. Toe 
doctrine applies to a purchase at an execution 
sale pending the suit. TINOODH AN CHATTER- 
JEE V. TRAILOKHYA CHARAN SANYAL, 17 
G.W.N. 413. 

1262)—S. 62—Lis pendens— Review aopli- 
calion. effect of—Laches. —Oj 19th May, 1905, ' 
appellant sued A aod B his mortgagors, for a 
mortgage decree on certain lands. Oa 13th 
June, 1905, tbe Court, through an oversight, 
graoted a money decree only. Oa 24th July, 
1905, appellant applied for a review, and on 
7th September, 1905, tbe Court amended tbe 
decree by changing tho mouey-decree into a 
mortgage-decree. In tbe interval, on 3rd August, 
1905. A and B. appellant’s mortgagors, sold 
tbe lands to tho respindont. Appellant sued 
tbe respondent to have this sileset aside under 
B. 52 ot tbe Transfer of Property Act: Held, 
that, though s. 52 had not been extended to 
tbe Pegu District, the equitable principles 
contained in it might be followed as the basis 
for a decision in accordance with justice, 
^aity and good oonscienoe. Held, that, even 
if tbe application lor review were held to re¬ 
open tbe lis pendms, the applioant was not 
entitled to tbe benefit of the right, as he wm 
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clearly guilty of laches in not prosecuting bis 
proceedings actively and without remission. It 
was open to him to apply for a review as soon 
as he knew that a money decree was passed or 
to hie an appeal within one month, but he did 
nothing from 13th June to 24ih July, 1905. 
NaGAPPA CHETTV V. MAUNG PO GWE, 12 
Ind. Gas. 849. 

(263) — i>. 52—‘Transfer after decree and be¬ 
fore appeal filed —Lis pendens Appeal—Fina \ 
decree. —The (unction of an appellate Court is 
not under the Code of Civil Procedure (1882), the 
final decree in the case ; and the proceedings in 
the appellate Court must therefore be treated 
as a continuation of the proceedings in the 
lower Court. It is not open to a defeated suit* 
or to file an appeal immediately as he has to 
obtain copies of the decree and judgment and 
he ought not to suffer for the delay imposed 
by law. There is no reason why this delay 
should prejudice him in this respect any more 
than the delays due to adjournments or stay of 
proceedings. The law of hs i^endens in this 
country is founded on the necessity, if possible, 
of a final adjudication, and it is uujusl that a ' 
plaintiff should be prejudiced by any acts of 
the defendant subsequent to the institution of 
the suit and with notice thereof. SBTTA 
GOUNDAN v. MUTHAI Goundan, 4 M.L.T. 
77 = 31 M. 268. (20 W.R. 205, 28 C. 23. F.) 

(264) — S. 52—Lis pendens—rmns/er after 
decree but before anpeal. —A transler of property 
made after the decree of the first Court and 
before the appeal was filed from the decree is a 
transfer made during the active prosecution of 
the suit within the meaning of s. 52 of the 
Act. Dandilalv. Davlatram, 1. C.P.L.R. 
19. 

(265) — S. 52—Lis pendens—Suit ''actively 
prosecuted” in wrong Court, returned to proper 
Court and decreed by latter on compromise —Civ. 
Pro. Code {Act XIV of 1882). s, 15—Suit to be 
instituted inMunsif's Court filed in Subordinate 
Judge's—Decree against minors not duly repre¬ 
sented, void or voidable—Strangers if may chal¬ 
lenge. —A decree obtained against persons who, 
though minors, were not represented by guard¬ 
ians ad litem, stands good against the whole 
world as a final order of the Court, until set 
aside at the instance of those persons and at 
their instance only, it cannot be challenged or 
questioned by third parties. The rule of Hs 
pendens will operate in favour of a plaintiff, who 
at the time of the transfer was erroneously 
prosecuting bis suit in a Court, which from de¬ 
fect of jurisdiction was unable to entertain it, 
and in oousequeuce returned it for presentation 
to the proper Court, which Court ultimately 
decreed the suit on the basis of a lawful com¬ 
promise. S, 15, Civ. Pro. Code (1882), refer¬ 
red to procedure only and did not affect the 
jurisdiction of Courts of higher grade. TaNGOB 
Majhi v. Jaladhari Dbari. 14 C.W.N. 322 
=S Ind. Gas. 891. 

(266) — 8 . 62-‘See Crv. PBO. CODE, 1908, 
O. XXI, r. 63, 26 A. S9 = A.W.N. 1903. 209. 
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(267) —8. 52—See COMPROMISE—EFFECT 
OF. 12 M. 439. 

(268) —S. 52—Sec HINDU LAW-WIDOW, 4 
A.L. J. 795= A. W. N. 1908, 29 = 2 M. L. T. 
514 = 30 A. 95. 

(269) —S. 52—See MORTGAGE—SALE OP 
MORTGAGED PROPERTY,. 2 A.L.J. 294. 

(2701—S.52—Re-sale after institution of pre¬ 
emption suit—Effect—See PRE-EMPTION- 
GENERAL. 11 Ind. Cas. 645. 

(270-<j)—S. 52—See No. 44, supra. 

(271) —8s. 52, 82—See LiS PENDENS, 13 A. 
371 = A W.N. 1891, 133. 

(272) -S<i. 52, 86, 87—See LiS PENDENS, 3 
A. L. J. 675 = A.W.N. 1906, 283 = 29 A. 76. 

(273) Ss. 52. 88—Sec LlS PENDENS, 20 A. 
349 = A-W N. 1999, 63. 

(274) —Ss. 52, 88, 89—Lis pendens, appU- 
ability of, to mortgage suif htard ex parte-^ 
"Contentious suit ” — Mortgage decree nisi, 
mortgagor selling the mortgaged property after, 

but before decree absolute — Duty of the pur¬ 
chaser to apply to be made party —Subsequent 
purchaser tiu execution of the mortgage decree-^ 
Priority.—Where, after the passing of an ex- 
parte preliminary mortgage decree under 9. 83 
of the Transfer of Property Act but before that 
decree was made absolute under s. 89, the 
mortgagor sold his interest in the property, 
held, that after the passing of tbejdeoree under 
8. 88 all that the mortgagor could convey was 
his equiiy of redemption as bound by that 
decree and therefore all that the purchasers got 
by the sale was that equity of redemption which 
could not entitle them to prevent the sale of 
the mortgaged property in execution of the 
mortg^e decree without redeeming the mort¬ 
gage. That it was not incumbent upon the 
mortgagee decrec*holder to make the purchasers 
parties to the proceedings, even if the decree- 
holder was aware of the sale. But it was the 
duty of the purchasers to apply to he made 
parties to the proceedings and, in those pro¬ 
ceedings to claim under their purchase the 
right to redeem the mortgage. That not having 
done so, their purchase did not confer on them 
any right in the mortgaged properties as agaiDS 
the mortgagee deores-holdet who subsequently 
purchased the properties in execution 
mortgage decree. Sembfe The doctrine of | 
pendens applies to ex parte decrees and in mot ■ 
gage suits. BROJO KiSHOREE BASHNAVI V. 
Mejan BISWAS. 13 C.W.N. 138=8 Ind- Ca*. 
791. 

(273-0) S. 63—Sec FRAUDULENT TRANSFER. 

(275)— .S. 53— Creditor - Decree-holder^ 
Fraudulent conveyance.—A person can sue un 
s 53 of the Transfer of Property Act beioM 
has obtained a decree on the debt h7 
which he claims to be a creditor of the tra 
I fetor; this capacity, however, is to be ae * 

I mined by reference to the facts of eacn o * 
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Tbe decree is the evideDce, and valuable 
evidence, that be who complains is a creditor 
but it is not tbe only evidence. The plaintifi’s 
position may be proved otherwise, and proved 
as against the debtor where he is a party to 
tbe suit. Tbe absence of a decree is not fatal : 
it may have the result that the proof required 
of the creditor becomes more complicated and 
the standard more exacting to prove the 
conditions requisite to success. Ishwar v. 
Devar, 8 Bom. L.R. 19 = 27 B. 146. 

(276) — S- 53— Necessxtij of intent to defeat 
crediJors (jeiifru/fy.—Every transfer of immove¬ 
able property, made with intent to defeat or 
delay tbe creditors of the transferor, is voidable, 
at tbe option of any person so defeated or 
delayed but tbe party claiming to have the 
transfer avoided must establish an intent to 
defeat or delay bis creditors, generally, and. if 
there has been good consideration and tbe trans¬ 
action is not a mere sham, a transfer by a deb¬ 
tor, even if made with intent to defeat and delay 
ono particular creditor, is not impugnable by 
that creditor. 8AN DUN v. (lElN GALE, 3 
L.B.R. 188. (25 B. 222, F.) 

(277) — S. bi—Transfer in fraud of creditors. 
— Preof of intention to dt'/rnud.—Because a 
transfer has tbs efiect of delaying one parti¬ 
cular creditor, it cannot be said that the 
transaction was entered into with tbo inten¬ 
tion ot defeating or delaying creditors within 
tbe meaning of s. 53 of the Transfer of Property 
Act, where it appears that the transfer was not 
naade gratuitously or fur a grossly inadequate 
consideration. Nabain 8INOH v. MaTA PRA- 
BAD SlNOH, A.W.N. 1887,82. 

(278) —S. 53 —Safe—Pfocinj) property out of 
reach of creditors—Device to shiela property .— 
There is no fraud in a person selling his own 
property even though be knows that by doing 
BO bo will place that property out of reach of 
orediiots. In such a case- ibo question to be 
decided is whether there was real sale actually 
transferring tbe property or whether the trans¬ 
action was a mere device intended to shield 
the property. MU88T. JANKI MATA v ThaKUR 

Prasad, i C.P.L.R. 63. 

(279) —S. b^—Fraudulent transfer—Necesnty 

for affirmative proof of fraud. —Whore fraud is 
alleged it ienot necessary that there should be 
direct afBrmative proof thereof ; but it may be 
apparent from the oiccumstances and tbe con- 
duet of the parlies. A fraudulent and colourable 
transfer oao be challenged otherwise than 
under b. 53 of the Act. LALCUAND HiBALAL 
Marwadi V. HabtO Bai, 7 C.P.L.R. 73. [It., 

I N.L.B. 150.} 

(280) —S. 58—Low ot transferers as it existed 
in India prior to Transfer of Property Act, 
1BH2—Voluntary transfers—*’ May be presum- 
od la heaie been made with such intent as afore- 
A^,”i»i*aninp o/—97 Elit, c. i—'*Wilful abste^ 
tion from estouiry and eeareh” ,meaning-Isre^- 
IfofioH notice ? -Presumption as to fraud.— 
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Before the Transfer of Property Act came into 
force, the principles of English oases were 
adopted in considering Indian cases. A volun¬ 
tary deed of transfer or conveyance, would 
have no eOect as against a subsequent pur¬ 
chaser for consideration, the question of notice 
or no notice to tbe subsequent purchaser of tb e 
existence of the prior voluntary conveyance, 
being considered to be immaterial by the 
legal presumption of fraud, which a Court 
is empowered to make on the suits decided 
on the Statute 27 Eliz., Ch. 4. {Deo d. Olley v. 
Manning. 9 East 59 : Doe d. Newman v. 
Rusham, 17 Q.B. 724 and Oodfrev v. Poole, 
13 Ap. Cas.497. fl). (22 W.R. GO R.) [R-, P.L. 
R. 1900, 513,25 3.202.) //cfd, on a considera¬ 
tion of tbe language of 8 53, Transfer of Pro¬ 
perty Act, that it has not altered in any respect 
the law as it existed in this country at the time 
the Act was passed. [B., 25 B, 202.) Tbe words 
“may be presumed to have been made with such 
intent as aforesaid.” in s. 53 of tbe Transfer of 
Property Act. should bo construed in accord¬ 
ance with tbe cases decided under tbe Statute 
27 Eliz., c. 4. [«.. 25 B. 202, 17 C. P.L.R, 

24, 7 Bom. L. R. 267 ; D., 7 Bom. L. R. 
267.) Tbe doctrine of notice, if applied, must 
be applied in accordance with and subject to the 
definition of notice given in the Act itself. The 
words *' wilful abstention from enquiry and 
search “ must be taken to mean, such absten¬ 
tion from enquiry or search as would show 
want of buna fides. {Agra Bank v. Barry, R.) 
(R., 13 C.P.L R. 43.) The doctrine that 
registration is notice has no application so far 
as registered voluntary transfers as against 
creditors or subsequent transferees for consider¬ 
ation are concerned. If tbe doctrine bo applic¬ 
able, it can only apply for tbe purpose of either 
rebutting the presumption of fraud or prevent- 
iog the presumption of fraud from arising, 
(/i,, 13 C.P.L.R. 13.) According totheterms 
of 6. 53, Transfer of Property Act, the Court is 
to presume fraud only in accordance with the 
facts of each particular case. JOBHUA v. 
ALLIANCE Bank of Simla. 22 c. i85. [I?., 

7 Bom. L.R. 267.) 

(291) S. 53 —Transferee m good faith.—Mere 
knowledge of an ivipendvig ejecution against a 
transferor—Transferee not sharing the intention 
of transferor to defeat creditors. —Tbe meaning 
of ft. 53. Tr. Pro. Act. is that where a person ac¬ 
quires any property for value and in good faith, 
that is, without being a patty to any design on 
tbe part of tbe trans'eror to defeat or delay bis 
creditors, bis rights shall not be impaired by 
anything contained in tbe section, notwith¬ 
standing that tbe transferor may be actuated 
by such a desire. (IVbodv. Dixie, 7 Q.B.R, 
692. R.) ISHAN CHUNDER DAS BABKAR v. 
BISHU Sabdab. 22 W.R. 473. [F.. 7 C.L.J. 
686 = 12 C.W.N. 761 = 35 0. 1051 : Appr., 34 
C. 999 = 6 C.L.J. 410 = 11 C.W.N. 889 ; R., 
26 B. 202 : 13 C.P.L.R. 180; D., P.L.R. 1900, 
p. 518=6 P.B. 1901.J Mere knowledge of an 
impending ezeontioo against a transferor ienot 
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safiSsient to make the transferee a transferee 
otherwise than in good faith, when be doe-? not 
share the intention of the transferor to defeat 
or delay his creditors. ISHAN ChunDER Das 
Sarkar V. BfSHU Sabdar, 24 C. 825 == i 
C W.N. 665. (22 W.R. 473, IFood v. Dixie, 7 
Q.B.R. 892, R. 

(282) — S. 53—Fraudulent transfer—Aliena¬ 
tion for consideration—Alienee acting in good 
faith-Fraudulent intention of the judgment- 
debtor alone, not su£lcient.—A charge was 
created by a debtor on two of bis houses in 
favour of bis son’s wife to secure her mainte¬ 
nance under an anle-nuptia) agreement. The 
charge was attacked as void under s. 53 of the 
Transfer of Property Act. The evidence showed 
a fraudulent intention, on the part of the 
judgment-debtor, to defeat bis creditors, but 
there was no proof that the son’s wife was 
aware of or participated in the fraudulent 
intention : Beld, that, in the ciroumstaoceft, 
the deed could not be declared void. HasSAN 
AHHAS ALT KHAN V. RaZIA BEGAM. 12 lod 
Cas. 401. 

(283) —S. 53—Good faith, meaning of.— 

A deed is said to be executed not in good faith 
when it is executed as a mere cloak, the real 
intention of the parties being that the osten¬ 
sible grantor should retain the benefit to him¬ 
self. 3. 53 of the Transfer of Property Act 
cannot be understood and correctly applied 
without reference to the English cases on 
which it is founded. (In this case, the lower 
Court had found the deed to be supported by 
consideration but executed, with intent to de¬ 
feat the transferor’s creditor?.) BamASAMI 
PILLAI V. ADINARAYANA PIIjLAI. 20 M. 465 
=7M.LJ. 246. [f{., 13 C.P.L.R. 180, 10 

M.L.J. 234, 25 B. 202. 5 Bom. L R. 213, 
16 M.L.J. 427 = 30 M. 6 = 1M.L.T 351,34 
C. 999 = 6 C.L.J. 410=11 O.W.N. 889.] 

(284) —S. 53—Good/aif/t, uieaninyof. —The 
meaning of good faith in s. 53 of the Act is that 
the transfer was not executed as a mere oloak, 
the real intention of the parties being that the 
ostensible grantor should retain the benefit to 
himself. Mardan SiNOH AND Pran Singh 
V. KaRANJU, 13 C.P.L.R. 180. [E.cpl., 17 0. 
P.L.R. 24.] 

([285)— S- 53—Fraudulent transfer — Good 
faith, —Under s- 53 of the Transfer of Property 
Aot, 1682, one of the acknowledged tests of good 
faith is whether the transfer is a mere cloak for 
retaining a benefit to the grantor. NATHA v. 
MAOANCHAND. S Bom. L.R. 170=27 B.322. 

(286)—S. 53 —Fraudulent transfer—Good 
faith, lest of—Gndot s. 63 of the Transfer of 
Property Act, the test of good faith is whether 
it was a genuine or a considerable transaotion 
If a conveyance i? made 5ona fide and with 
a full intention that the porperty should be 
parted with it will not be fraudulent if made 
with intent to defeat the execution. Such 
a motive does not defeat the assignment. 
MAHAMUAD-UNISSA V. BACHELOR, 7 Bom. 
L.R. 477=29 B. 428. 
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(287) —S. 53—Fraudulent transfer — Good 
faith—Considerations. —The efleot of cl, 1 of 
s. 53 of the Transfer of Property Act, 1862, is 
that where there is an intention to defest or 
delay creditors, it is immaterial whether there 
was consideration for the transaction, and if 
there was, whether it was adequate. The 

I cl. 2 of the section amounts to a rule of 
I evidence. It is applicable to the oonditiooB 
' stated in it, but cannot be treated as modifying 
I the substantive law declared in the first and 
third paragraphs of the section. All it says is 
that where certain conditions specified in the 
clause exist the Court may presume the intent 
to defraud, defeat or delay ; it does not exclude 
cases of transfers where the intention to defeat 
or delay may exist, though, so far as considera¬ 
tion is concerned, there may be nothing to 
; say against them. The meaning of cl. 3 is 
I that there must be both good faith and consi¬ 
deration to support a transfer by taking it oat 
of the preceding paragraphs of the section. 
Ranchoddas V. Ohunilal, 6 Bom. L.R. 

; 213. 

I 

(288) —S. 53—Good faith—Transfer not in 
good faith voidable even though with considera* 
tion — Single creditor entitled to tnainWi** 
proceedings to avoid fraudulent transfers.—Beld 
that, even where there is some considerauon, 
the transaction will be avoided under 8. 63 of 

! the Transfer of Property Act, if the element of 
good faith is not present. NarmAL DAS v. CHET 
Ram. 11 O.C. 197. 130 M. 6, 34 C. 999. B.) 

(289) —S. 53— Fraudulent transfer of move- 
able property to the prejudice of creditors Good 
faith and consideration—Consideration in part 

' discharge of debts, —Where property sought to 
be assigned is not immoveable property, a. 53 
has DO direct application, and the question must 
be decided by a reference to general principles 
of justice, equity and good consoience. Each 
case must depend upon its own oircumstances, 
and in all the question is one of fact, 
whether the transaction is bona fide or is a 
contrivance to defraud creditors. It may be 
stated, generally, that a deed is void against 
creditors, when thedebtor is in a state of insol¬ 
vency or when the effect of the deed is to leave 
the debtor without the means of paying his pre¬ 
sent debts. If this is iheaonditiou of thedebtor 
or the consequence of his aot, it is not sufficient 
to render a deed valid that it should be made 
upon good consideration ; for a good considera¬ 
tion does not suffice, if it be not also bona iw- 
There is nothing in s. 53 to prevent a creditor 
being given preference, provided nothing more 
is done by the transaction, either with rofsf 
enoe to the transferor or transferee, so as to 
injuriously affect the creditors of the foOTsr. 
But, if the transaction is entirely invalid as 
against the creditors, it cannot be allowed to 
be treated as partly valid, even to the 
to which the consideration for the deed oi 

assignment went in discharge of the executant 8 

oreditora. It is open to these satisfied orw- 
tors to protect themselves, by discharging tbs 
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claims of the executant's other creditorst at 
^hose instance the transaction is voidable. 
CHIDAMBARAM CHETTIAR v. SAMI lYER 
alias ARUNACHALAMAIYAR, 16 H L.J. 427 
^1 M.L.I. 351 = 30 M. 6. [Appl. dM.LJ. 
983; R., 31 0. 999*11 C.W.N. 889=6 C.LJ. 
410, 11 O.C. 197, 5 Ind. Cas. 33 ] 

(290)—S, 53—Conveyance in fraud of cndi' 
Urrs^Siixt to declare sinie void —— 
Maint'ixnability—Transfer in favour of cridil- 
ors not void nurely because it tjives preference 
•^Credxtor^S yavlxcxpatxon in /raua—“ Good 
faith ”—Interpretalxon of Staiute^Statutcs in 
pari matetin— Slat, XZ Eliz.^ Chap. 6, s. 6— 
Bona fide/'^A suit to set aside a conveyance 
alleged to be Iraudulent within the meaning 
of e. 53 ol the Transfer of Property Act must 
be brought by or on bebalf of all the creditors. 
(16 B. 1, 27 B. 146, 9 C.W.N. 225=32 I.A. 1, 
R,) Where a debtor purported to convey his 
properties for adequate consideration, for the 
purpose of paying off some only of his oreditorsi 
and it was proved that the debts were genuine 
debts and were all discharged out of the cou* 
sider^itiou for the conveyance. Held —that the 
traosltfi was not voidable under s. 53 of the 
Transfer of Property Act. It is not enough, io 
order to support a conveyance or transfer as 
against creditors, that it be made for vnluable 
coosideration* It must also be bona fide. A 
mere traudulent intent on tbe pact of the 
grantor alone will not invalidate the transfer, 
if it 18 lor valuable consideration and there is 
DO want of good faith on the part of the gran* 
tee, A creditor to whom such a transfer is 
made, however, occupies a more favoured posi* 
tioo tuan a person who purchases for present 
coneideratiou. For, in tbe absence of a law of 
bankruptcy, a preferential transfer of property 
to one creditor cannot be declared fraudulent 
as to other creditors, although tbe debtor, in 
making it, tnteiided to defeat their claims, and 
the creditor bad knowledge of such intention. 
If theouly purpose of tbe creditor is to secure 
his debt, and tbe property is not worth 
materially more than tbe amount of tbe debt, 
tbe transaction is not fraudulent. If. however, 
the transfer is not in reality a preference of 
au actual debt, but is a mere colourable device 
to plaoe the debtor^s property beyond the reach 
of his creditors, or if tne transsciion extends 
beyond tbe oeoessary purpose of a mere pre¬ 
ference, so as to secure to the debtor some 
benefit or advantage, or to uonecosaarily hinder 
and delay other creditors, the transfer is frau* 
duieot. Stat. 13, Eliz., cb. 5, s. G. and the 
third paragraph of e. 58 of tbe Transfer of Pro* 
periy Aot compared, and held that reference to 
English authorities bearing on the interpreta¬ 
tion of the expression 6ona ^de in tbe for¬ 
mer ensotment, for the purpose of interpreting 
tbe expeesdion good faith" in the latter, is 
not only legitimate but essential. Tbe English 
and Indian authoritiec reviewed. Lala Hakim 
LALv. MOOSBABARSAHOO, 11 O.W N. 889*6 
CLIi.J. 410*84 0. S99. [A., 11 O.C. 197, 6 

Ind. Om. 88.] 
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(291) —S. 53 —Voluntary tranefer as against 

creditors — Fraud. —HrW, that though the 
Transfer of Property Act, 1882, is not in force 
in tbe Punjab, tbe principles it embodies are 
founded on equity and justice and are of uni¬ 
versal application throughout India In acenrd- 
anoe with tbe provisions of s. 53 of the Act, 
tbe Court held that a mortgage deed of all 
the property, moveable and imm'iveable, frau¬ 
dulently executed by the debtor to the pre¬ 
judice of one of tbe creditors though for 
valid consideration, was void. Lakshmi Na- 
RAIN V. Tara Singh, PLR. 1900. 513=6 P. 
R. 1901. P.R. 1908 = 148 P.W.R. 1908.] 

(292) -S bS—Fraudulent transfer—Creditors 
—Interpretation. — Tbe term ‘‘creditors ’ in 
s. 63 ol tbe Transfer of Property Act, 1882. in¬ 
cludes not only the creditors of the transferor at 
the time or prior to tbe time of tbe assignment 
complained of, but also the subsequent creditors 
of the transferor. S. 53 of the Transfer of 
Property Act, 1882, lays down distinctly three 
propositions, tbe first is, that if tbe intmt to 
defraud, defeat or delay is established, tbeu the 
assignment is voidable at tbe option nf tbe 
creditors. Tbe second is, that if tbe transfer is 
made gratuitously or for a grossly inadequate 
consideration, then tbe Court may presume that 
tbe intention of tbe parties was to defraud the 
creditors. The third proposition is, that where 
tbe good faith of tbe transferor is established, 
and where be is shown to have paid considera¬ 
tion. then the section has no application. 
HOOSEINBHAI V. Haji Ksmail. 5 Bom. L R. 
255. 

(293) ^- S. 53—i^Vaudu/enf transfer —Intent 
to defeat or defraud creditors—Consideraixon 
wanting or grossly inadequate .—As good faith 
and coDsiJoratioD render s. 53 of the Transfer 
of Property Act, 1682, wholly inapplicable, a 
bare intent to defeat or delay tbe creditors 
does not (all within the first paragraph of tbe 
section. Tbe intent, in order to render a trans¬ 
fer voidable at the option of a siogte creditor, 
must be an intent to defeat or delay not only 
tbe creditor claimiog that option but tbe credit¬ 
ors of tbe trant^feror, i.e., it must so impair tbe 
estate as to render it incapable for the remaia- 
ing assets lo satisfy its general liabilities other¬ 
wise tbe creditor can have recour^io to other 
assets. It is not until this general inability of 
the estate is established, that any person com¬ 
plaining that be has been defeated or delayed 
can claim tbe option given by the section. The 
second paragraph of s. 53 shows that tbe 
intent may be presumed from tbe cficct when 
the consideration is either wanting altogether 
or is grossly inadequate. The second paragraph 
of 8. 63, read with the third paragraph of tbe 
seotioD, makes it clear that the presumption of 
intent cannot arise from tbe mere eSect of the 
transfer, even though tbe consideration may 
be ioooDsiderable, unless the third paragraph is 
rendered inoperative by want of good faith in 
(be transferee. In cases to which the provisions 
of the last paragraph of s. 68 do not apply, s.e., 
in cases where there is either no good faith or no 
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coDisideratioD or where there is no good-faith 
and the consideration is grossly inadequate, 
there is nothing to prevent the presumption of 
an intent to defeat or delay creditors arising 
from a transfer which has the effect of defeating 
Of delaying creditors. Bhagwant v. KEDARI, 

2 Bom. L.R 986 = 25 B 202. 

(294) — jS. 53—Fraudulent conveyance to 
defeat creditors — Hubsequent suit to recover 
possession. —A person transferring his property 
to another for the purpose of defrauding his 
creditors cannot, where the fraud has been 
carried into execution, subsequently sue to 
recover possession of the property transferred. 
HONAI’PA V. NARSAPA, 23 B. 406. [Appv., 
33 C. 967 = 10 C.W.N. 650=4C.L.J ‘22; AppL. 

3 B.R. 1906, 7 = 109 P.L.R. 1906; R., U. 
B.R. 1897—1901 : 544, 13 Bom. L.R. 92.] 

(295) —5. 53—Fraudulent transfer—Transfer 
for love and affection—Gratuitous transfer — 
Consideration—Contract Act, s. 25 (H—Evi¬ 
dence to prove transfer fraudulent—Burden of 
proof—Right to sue — i>uil by one of several credi¬ 
tors to avoid transfer—Transferor adjudicat¬ 
ed insolvent—No objection to frame of suit taken. 
Decree, form o/’.—The provisions of s. 53 of the 
Transfer of Property Act are in accordance with 
general principles of justice, equity and good 
conscience and as such should be taken as a 
guide by the Courts of this Province. All that 
Si 25 of the Contract Act provides is that 
transactions of the kind therein specified are 
not void ; it does not enact that such trans¬ 
action must be deemed to be for consideration. ' 
Too fact that a transfer of properly is not void 
by reason of the provisions of s. 26 (li of the 
Contract Act, does not make that transfer a 
Don-gratuitous transfer for the purposes of s. 53 
of the Transfer of Property Act. A transfer , 
of property made on account of natural love 
and affection is purely gratuitous and cannot 
be deemed lu be a transfer for consideration. 
Where it appears that a transferor was indebt¬ 
ed to a creditor, prior to the date of transfer, 
that the transfer was gratuitous and that the 
transferor has not been able to pay tbedebis. it 
is incumbent on the transferee to show that, at 
the time the transfer was made., the transferor 
had undisposed assets sufficient to discharge 
his debts, and, in default of such proof, the 
Court may legitimately assume that the 
transfer of valuable part of his property by the 
transferor has in fact defeated or delayed 
ihc creditor and that the intention of the 
transferor was to defraud such creditor. ' 
The mere fact that the transferor has, subse- i 
quent to the transfer, satisfied some of bis | 
creditors is insufficient to show that he was in i 
a position to satisfy all his creditors. A suit 
to avoid a fraudulent transfer should be brought 
by. or on behalf of. all the creditors of the 
transferor. It is not open to one of the body 
of creditors to sue for a declaration that the 
property is liable to be sold in execution of 
his decree, especially when the suit is insti¬ 
tuted after insolvency proceedings have com¬ 
menced at the instance of the transferor. 
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Where a suit to avoid a fraudulent transfer was 
brought only by one of the creditors, but no 
objection was taken to the frame of suit in the 
Courts below or in the grounds of appeal before, 
the Chief Court, while the transferor had mean¬ 
while been adjudicated an insolvent, the proper 
decree to be passed in the case is that the 
transfer shall not afieot the right of the trans¬ 
feror’s creditors to treat the transferred pro¬ 
perty as still belonging to the transferor or the 
right of the Receiver to realize and distribute 
the same rateably among such creditors. 
CHAMPO V. SHANKAR DAS, 148 P W.R. 1912 = 
14lod. Cas, 232=165 P.L.R. 1912=74 P.R. 
1912. 

(296) — S. 53— Fraudulent transfer—Transfer 
with a view to defeat an anticipated attachment 
—Transferee not sharing in fraudulent intention 
—Burden of proof on plaxnt<ff when he sets up 
a deed as genuine—Finding of fact, right of ap¬ 
pellant to challenge in second appeal—Inferences 
trem facts found can be challenged in second 
appeal.—The mete fact that a transfer was 
made to defeat an anticipated attachment does 
not evidence an intent Co defeat or delay 
creditors of the vendor. VVbere a plaintiff sues 
for a declaration that a particular transfer ia 
bis favour is a good and valid one, ic is incum¬ 
bent upon him to make out in the first instance 
the validity of the sale in his favour. Although 
an erroneous finding of fact, cannot be chal¬ 
lenged in second appeal unless it is shown that 
there is an errur of proceiuce or that there is no 
evidence in support of the finding yel, inferences 
drawn from facts found might be questioned in 
second appeal. Bakht BALI SINGH v. 
LaKHRANI KUNWAR, 15 lod. Ca8.S09. 

(297) —S. 53— Conversion of iminoveabU pro¬ 
perly—Payment of consideration alone not 
sufficient to rebut presumjihon—Useand mean¬ 
ing of the word ' colorable. ’—If a person in 
involved circumstances, with the inieution of 
defeatiog or delaying his creditors, converts his 
immoveable property which could easily be get 
hold of by bis creditors into money, tbe mere 
fact that consideration was paid for the sals 
would not enable tbe vendee to cooteod that 
tbe sale was not voidable under s 53, Transfer 
of Property Act. Notwithstanding any fraudu¬ 
lent intent on the part of the alienor, a bona 
fide transferee taking a transfer without notice 
of the alienor’s fraudulent intention would be 
protected. Where a debtor makes alienations 
to the extent of Rs. 6,000 but discharges in » 
month thereafter only Rs. 2,000 and odd debts 
and soon after is declared bankrupt, held that 
the alienations are invalid as against creditors 
under a. 53, Transfer of Property Aot. Where 
the plaint alienation was made with a view to 
discharge particular debts but those debts 
paid off a month after, tbe Judge was not bound 
to find that the payments were made out oftn® 
money paid by the plaintiff. The use 
word ‘ colorable ’ may well be avoided if 

only meant that an alienation ia voidable by 
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third parties oo the gtouod of fraud. ALA* 
GAPPA OHETTY V. DASAPPA CHETTIAR, 13 

M.L.T.: 201 = H.W.N. 1918, 141 = 24 H.L.J 
203. 

(298)— S‘ tSSubsequenl creditors, \whtther 
within the meaning of the section—Presumption 
in cl. (2) of the section, whether applies to the 
ease of subsequent creditors.—Q. 53, cl. (l)of the 
Transfer of Property Act does not restrict the 
benefit of its provisions to the existing creditors 
alone. Subsequent creditors are also within 
the meaning of the section. Tbe presumption 
in cl. (2) of s. 53 of tbe Transfer of Property 
Act applies alike to tbe case of subsequent 
creditors as to that of the existing creditors. 
Thomas PiLLAi v. Muthurama Chettyar, 
4Ind.CaB. 301=7 M.L.T. 26=33 M 203 = 19 
M.L.J. 747. (5 Bom.L.R. 255, 23 B. U6. 26 B. 
577, B.) 

(2991—6'. 53— Whether mortgager can lake 
objection under.—Tbe mortgagors cannot tsKe 
tbe objection that tbe mortgage was lo defeat 
or delay creditors. Such objection can bo 
taken only by the orooitord. T. P. ASAN 
KANI RaVUTHAB V. ARU. ARU. SOMASUN- 
DARaM CHETTIAR, 4 M.L.T. 66 = 31 M. 206.^ 

I 1(300)—5.1 53—Aforlgoge—Portion of const* 
deration real- Best fictitious — Effect — Uort- 
gage, how far valid’ —Where a portion of tbe 
consideration for a mortgage boud is fictitious, 
the whole instrument ought not to be consider* 
ed fictitious. A mortgage bond must be up¬ 
held to tbe extent to which it was supported by 
debt actually due prior to tbe date of tbe ins- 
tcument. (30 M-6,24 C. 825,5.) Wbore a debtor 
attempts to screen bis property from bis credi* 
tors by converting tbe nature of bis properly so 
as to make it practically unavailable lo bis 
creditors tbe transactions would be one prohi¬ 
bited by 8. S3, Transfer of Property Act. In re 
JALADANKI CBINMA PlTCHIA, 10 M.L.T. 
163. 

(301}—5. 63 - Defeating or delaying creditors 
—Considerations for transfer separable—If 
whole transfer vot'd-Onus af proof — Pcima 
facie case— Weakness of adversary's case. —A 
transfer of property, the considerations for 
which are separable, part being for valuable 
consideration and pact for tbe intention to 
deieat or delay other cceditocs, is valid and 
enforceable with regard to tbe part which is 
for valuable consideration. A mortgage was 
executed for a total sum of Rs. 6,500. It was 
found that Be. 4,853 was actually advanced by 
the mortgagees, the evidence as to the balance 
Rs. 8,647 was extremely auspicious and seemed 
to be for the purpose of delaying another credi¬ 
tor who bad obtained a decree on a halchiUa. 
Held% there ought to be a mortgage decree on 
the footing of Bs 4,663, being the principal 
money secured. (24 C. 825, 28 M. 184, F.) 
The party, on whom tbe onus of proof lies, i 
moei, in order to saoceed, establish, at least, a I 
prsma fade oass. He cannot, on failure to do 
■o, take advantage of the weakness of his 
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adversary’s oase. Rajani KUMAR DAS v. 
GouR Kishobb Saha, 7 C.L.J. S86 = i2 C.W. 
M. 761=39 C. 1091. 

(302) —S. 53— Sale genuine to the extent of 
portion of consideration —5a)e not voxdabU as 
fraudulent transaefion. -Where a sale is genums 
to the extent of a portion of the considecatiou 
at least, it canuoi be considered to be fraudulent 
within the meaning of s. S3 of tbe Transfer of 
Property Act. MANIKAPALLI BAMAYYA V. 
CBIMNA RanGAYVA, 10 M.L.J. 234. 

(303) — S’ 53— Mortgages—Prior unregistered 
mortgages, subsequent regisUred mortgagee ictlh 

I notice of, not entitled to the priority under s. 50 
' of the Hegislration Act {III of lWPl)—Fraudu- 
' lent transfer, —Where one person takes a pos- 
, sessory mortgageof property with full knowledge 
and notice that another is already in possession 
of such property, under an earlier instrument 
of a similar kind, ho cannot be said to be acting 
in good faith, and ths principle enunciated in 
' s. 53 of tbe Tiansler of Property Act is appli- 
' cable to such a transaction. Under such 
' circomsiances, tbe condition of things is that 
qua tbe prior title, though created by an 
unregistered instrument, tbe status of the 
second mortgagee under his registered docu¬ 
ment IS afiecied by bis own mala jides. Such 
. second mortgageecannoc, on ibo strength of bis 
own fraud, pray in aid tbe provisions of the 
Rcgisttauou Law so as to get preference to his 
inairumcot wb>cb records a transaction that in 
its inception, buiiig fraudulent, was a nvduni 
pactum, since a document in the sense of s. 50 
of tbe Registration Act moans only a document 
; legally enforceable. RAM AUTAR v. DHAN- 
AUBI, 8 A. 840 = A.W.N. 1886, 174. [AppL. 16 
I M. 148, P.B,; /f., 6 C.P L.B 112, 19 a. 145 = 
17 A.W.N. 19. 2 O.C 74, 27 B. 452.] 

I (304)--~5. 53—Right of creditor to impeach 
sale by debtor before hts obtaining decree .—A 
suit may be brought under s. 53 of tbe Act by 
I a creditor who bas not even obtained a decree. 

’ dewan Jageshwar Prasad Singh v. 
Kun.jikam Brahman, 18 C.P.L.R. 184. (27 B. 
146, F.l 

^ (305)—5. 53—Transfer in fraud of creditor 

i — Issues. —Case in which their Lordships re¬ 
fused to consider the question whether a trans¬ 
fer was in fraud of creditors and liable to bo 
I set aside under this seotioo, holding that such 
j an issue could be raised only in a suit properly 
, constituted and that tbe one before them was 
, not such a case either as to parties or otherwise. 
OHUTTBBPUT SINGH V, MaHARA.I BAHA- 
DOOR SINGH. 9C.W.N, 228, P.C.=32C. 198 
= 2 A.L.J. 190=82 l A. 1 = 8 Sar. 713 (6 

C.W.N. 10 = 27 I.A. 216, P.C.. 4 I. A. 66, 16 
B. 91. 17 B. 375, 2l U. 85. 24 I.A. 170, R.) 

(306)—5. 63 — Transfer with intent to de- 
feat or^ delay creditors of the transferor—TranS’ 
fer of immoveable property by Muhammadan in 
satisfaction of wife’s dower .—A Muhammadan 
against whom a decree for money bad been 
passed, about a week after the passing of tbe 
decree, aud io order to save the property from 
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being taken by bis creditors in execution there¬ 
of, transferred certain immoveable property be¬ 
longing to him to his wife professedly in part 
satisfaction of a deferred dower debt due to the 
Wife. Ueld that such a transaction was not 
voidable as a transfer made with intent to de¬ 
feat or delay the creditors of the transferor 
within the meaniog of s. 53 of the Transfer of 
Property Act, 1882. KHODIJA BIUI v, ShAH 
Muhammad Zahiu alam, A.W.N. 1901, 
64. (8 A. 178, i?.) 

« '307)—S. 53—Transfer with intent to defeat or 
delay creditors - Transfer by Muhammadan hits- 
bond to wife to whom dower was due.—Held that 
a sale by a Muhammadan husband to bis wife 
could not be impeached under s. 53 of the 
Transfer of Property Act, 1882, when it was 
found that part of the wife’s dower debt was 
still due, and it was uot shown that the husband 
did not retain in his possession alter the trans* 
fer other property su&ioieoc to meet the claims 
of his creditors, or that the transferee had acted 
in bad faith. Um«ao SINGH v. Kaniz 
Fatima, A.W.N. 1901. 67. (2 Bom.L.R. 986. 
li.) 

{ZO^) —S. b'i^-Frandulent transfer to defeat 
creditors—Sale oi immoveable property in satis- 
faction of dower-debU— The defendant in 
executing a decree against immoveable property 
of the plaiotifl’s husband, was met by the 
plaintiff with an objection that, subsequent to 
the decree, the property had been transferred to 
her under an arbitration award, which was 
made a decree of Court, in discharge of her 
dower-debt; and the objection having been 
overruled, she brought a suit to establish her 
title. It was fouud that the transaction put 
forward by the plaintiff was fraudulently and 
coUusively entered into in order to defeat her 
husband's creditors Held that the award being 
the result of fraudulent and collusivo arrange¬ 
ments to defeat the creditors, the mere fact 
that the parties in perfecting the fraud obtained 
a decree, would not afford an answer to ibe 
creditor’s claim ; and that as the arbitration 
award and the decree thereon were fictitious 
proceedings not taken for the purpose of paying 
the true-dower debt, but to make it appear that 
the property was the wile’s whan in fact it was 
the husband’s, the rule laid down in 8 A. 178 
and A.W.N. 1887, 52 was not applicable. Mak- 
SUDUN NlSSA V. KARAMAT-ULLAH, A.W.N. 
1890, IS. 

(309) - S. bZ—Transfer franduUnt—Trans¬ 
feree's sail to recover pnssmiou.—A Court ought 
not to assist a plaintiff to recover property or en¬ 
force a contract in respect of which he has no 
true title or right. When a transfer to defeat 
creditors is made in favour of the plaintiff by 
the collusive act of tho defendant, such plaint¬ 
iff will cot be helped by ihe Court in getting 
possession of property thus transferred, though 
the defendant, in spite of hie fraudulent con¬ 
duct, is accidentally allowed to be benefited there¬ 
by. Raghavalu CHETTY V. ADINARAYANA 
Chetty, 8M.L.T. 77=82 M. 823 = 2 Ind. Cat. 
616. (20 M. 326, F.-, 6 B. 295, R.) 
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(310) —S. 53— Fraudulent transfers-~May he 
presumed to hove been made with such tntent as 

aforesiid—Shallpresume—SC. 13, Eliz., c. 5.— 

There is no warrant for construing the words 
" may be presumed to have been made with such 
intact as aforesaid ” in s. 53 of the Transfer of 
Property Act, 1682, in accordance with the 
:ases decided under the St. 27, Eliz, o. 4: since, 
to read the may jjresume oi the section as the 
equivalent of shall presume would be to wrest 
the words from their natural meaning, and to 
disregard the well-recognized distinction be¬ 
tween the two phrases. The presumption of 
8. 53 ol the Transfer of Property Act, 1882, ap¬ 
plies equally to cases that previously fell un¬ 
der 13 Eli^r., c. 5. The words of the section 
vest the Court with a discretion in the matter, 
and do not impose on it the obligation to pre¬ 
sume an intent to defraud. Bai COOVEBBAI 
V. Mahomed. 7 Bom. L. R. 267. 

(311) —S. 63, Fraudulent transfers —issues— 
Burden of proof—Presumption,—In a suit, 
under s. 63 of the Transfer of Property Act, the 
issues that should be raised by the Court are: 
1. Was the transfer made with intent to 
defeat and delay the credttore of the judgment- 
debtor? 2. If so, was the purchaser from euoh 
judgment-debtor a transferee in good faith and 
for consideration ? The onus of proving the 
first issue lies on the creditor; and if that be 
established, the onus of proving the second will 
lie on the transferee, For the purposes of a 
suit of this class, it is cot illegal or immoral to 
prefer one creditor to another, and. it lies on 
the transferee (if the intent to delay be 
established) to prove good faith on his 
part and consideratinn; if, however, it be 
proved, that there was a valuable consideration 
adequate to the occasion, the Couri will, on 
ordinary oiroumstances, be slow to hold that 
there was no good faith. AMARCHAND v. 
GOEUL, 9 Bora.L R. 142. 

(312) - S, 63 — Preference in favour of one 
creditor— Intent to defeator delayother creditors 
—Burden of p'oof. —A party who iniends to 
rely upon a document, as not within s, 53 of 
the Transfer of Property Aot, because it merely 
creates a preference in favour of some of the 
creditors over the rest, must show strictly that 
the dooument is such and nothing more, So 
in the case of a document purporting to be a 
mere bona security given to a creditor to 
the extent of bis debt, the inclusion of any 
fictiiious debt in the document being prtma 
facie evidence of an intention to defeat or 
delay the creditors, it would be upon the parties 
who wish to take advantage of the docu¬ 
ment to show that there was no such intention. 
NARAYANA PaTTAB V. VIBABAGHAVAN 

Pattab, 23 H 184. IF., 35 0 1051=19 O.W. 
761=7 O.L.J. 596 ; R., 13 C.P.L.R. 180. 6 
P.R. 1901 = P.L.R, 1900, 623, 17 M. L.J. 11', 
D., 25 B. 202.] 

(313) — 8. 53— Fraudulent transfers—Barred 
debt forming part of consideration for transfer 
—Evidence of fraud—Onxie ofpro0 of fraud.— 
The mere fact that one creditor Is preferred t>o 
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another does not, in itself, render the trans¬ 
action in favour of the preferred creditor void¬ 
able under the section. It is for the Courts to 
say. on tbe evidence taken as a whol >, whether 
it is sufficient to warrant the inference that tbe 
transfer was made, with the intent to defeat or 
delay creditors ; and such an intent must be 
established affirmatively,by tbe person suioK for 
tbe declaration that a sale-deed is invalid as 
against him, as being in fraud of tbe creditors. 
Tbe fact that a barred or irrecoverable debt 
is set up as part of tbe coobidcration for tbe 
transfer is, no doubt, an element in the case, 
which must be taken into consideratioo. It is 
some evidence of fraud, but a finding of that 
sort is not so strongly suggestive of a fradulent 
intent, as a finding that the debts, set up as 
part of the consideration, have never existed 
and was fictitious. The difference between the 
amount of the debt found due and the value of [ 
the property at tbe date of the sale, must not 
only be substantial, but it must be so gross as 
necessarily to indicate that tbe transferor,when 
be executed the sake deed, did so, with the 
knowledge that the value of tbe property was 
greatly in excess of the amount of the debt. 
HANIPA BIBI SAHEBA V. PUNNAMMA. 17 

M. L.J. 11. (23 M. 183, D.) [R , ll C.W.N. 
889- 34 0. 999 = 6 C.L.J. 410.] 

9 (314)— S. 59— hiUnt to defeat expected execu¬ 
tion—Transfer for ecnsxderation — ValidUy o/— 
Burden of proof transfer made in order to 
prevent tbe property being sold in execution of 
a decree is not invalid, if the transfer actually 
took place and was made bona fide for a C0D8i> 
deration not grossly inadequate. The burden 
of proving that a sale was not made bona fide 
and for good consideration lies on the person 
impeaching the sale, and on tbe latter estab¬ 
lishing a prima facie case the burden is shifted 
on to thepurohaser. DowlAT Rao MeghBY 
V. Keshao Bad Deshmukh. i C P.L.R. S9. 

(6 0. 268. R ) [R., 9 C.P.L.R. 142, 16 C.P.L. 

B. 36.] 

(316)— 8. 63— Fraudulent transfer—Fraud 
of transferee an essential element—Inadequate 
consideration — Presumplioii of fraud—Good 
faith and valuable consideration — Fraud- 
Pleading. —The mere fact that tbe transferor 
intended to defraud bis creditor is not sufficient 
to bring a transfer within the purview of s. 53 
of the Act. It munt be also proved that the 
transferee was not a transferee in good faith and 
for valuable consideratioo. (24 C. 625, 1 G.W. 

N. 665, 26 B. 202, R.) A transfer for consi¬ 
deration is not void under s- 58, even if it gives 
preference to one of the creditors of the trans¬ 
feror. (8 A. 178, A.W.N. 1901, 67, A.W.N. 
1901, 64, R,) When any fraud is imputed, the 
use of mere general word of fraud or collusion 
is ioeffeotive. (16 l A. 119,16 0.533. 18 B. 
144, R.) In theabeence of any allegation as to 
fraud in tbe pleadings, it cannot be presumed 
from the mere fact of inadequacy of considera¬ 
tion. HDSAIR BUKB8H T. HAFIZ MUSAHIB 
Kham. S Ind. Cm. 179. 
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(316) —S. 53—Sale by father to bis minor son 
—No consideration—Fraudulent transfer—6’ee 
Contract act. J872, s. n, lo lud. Cas, 906. 

(317) —S. 53—Settlement in favour of mother 
—Alienation to defraud credKors—Sec HINDU 
Law—ALIENATION. 62 P.L.R. 1911. 

(318) —S. 53 —See LlS PENDENS, 86 P. R. 
1879. 

(319)-S 63—5ce MISJOINDER-OF PLAINT¬ 
IFFS AND Causes of action, 18 a. 432 = 
A.W. N. 1896, 139. 

(320) - S. 53—Applicability to mortgages — 
Mortgage in good faith—Inadequacy of consi¬ 
deration- Effect— See Mortgage— Gene¬ 
ral. 114 P.L.R. 1911. 

(321) —8. 53—Rights safe-guarded by priviso 
to section —Sec MORTGAGE—GENERAL A 
W.N. 1908, 116 = 5 A.L.J, 305 = 30 A. 297. 

(322) —S. 53—Fraudulent transfer—Intent 
to defeat or delay creditors—A/d/a/ide sale — 
See PLEADINGS, XO Ind. Cas. 922. 

(323) —S. 53—Fraudulent preference—Diff¬ 
erence between this section and s 37, Act HI of 
1907—See PROVINCIAL INSOLVENCY ACT 
OP 1907, 3. 37. 18 P.W.B. 1912. 

(324) —8. 53—Consideration not a necessary 
test of bona fldes—Tesl of fraudulent transfers 
—See Registation act, 1908, s. 20. 7 Ind. 
Cas. 614. 

(325) —8. 53—See Will—CONSTRUCTION 
23B. 1. 

(326) — S 53 {i)—Gift todefraud credilor.'i — 
Suit to .set aside yi/f—Onus of 2 >roof.—In a suit to 
set aside a gift, alleged to have been made with 
intent to defraud creditors, where judgment 
has been obtained by plaintiff against tbe donor, 
tbe onus is on tbe donee to show that tbe do¬ 
nor was in a position to pay bis debts, apart 
from tbe property, the subject of tbe gift. 
Chidambara POTHAN V. POONGAVANAM, 2 
lad. Cas. 813. 

(327) —S«. 63, 07, 92, 93— Mortgagor and 
mortgagee —In a suit for redemption tbe mort¬ 
gagee can never insist on an order for fore¬ 
closure wheu tbe mortgage is simple or 
usufructuary, and tbe order for sale on which 
he can insist under s. 93. Transfer of Property 
Act, does not operate to divest the mortgagor 
of bis ownership in the property, until the sale 
has actually taken place. RAMUNNI v. 
Brahma Dattan, la M. 366. [R., 22 M. 
350 = 9 M.L.J. 108, 25 M. 244 ] 

(328) —Sa. 33, 86, 88 — Hypothecation of 
moveables—Law applicable—Sec Moveablb 
Property, 7 N.L.R. 72. 

(329) — Ss. 53, XOO— Fraudulent transfer of 
property to defeat creditors—Conversion of land 
into cash to defeat creditors—Vendee helping 
vendor to defeaivendor's creditors —‘ Good faith' 

—Burden of proof—Part of consideration appH. 
ed in discharge of mortgage—Right of vendee to 
a charge on theproperty sold for the said con¬ 
st deration ,—If a vendee of property assists bis 
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vendrir lo convert land into cash’, to enable the 
Jaitf r 10 keep it out of the reach of bis creditors, 
the sale IS voidable, under s. 53 of the Transfer 
of Prnpt riy Act, at the option of the enditors. 
Where, however, a part of the consideration foe 
such sale was paid in discharge of a subsisting 
mortgage on iho property sold, the vendee will 
be allowed a charge on the property to the 
amount of such consider/»tion, and the sale will 
not be voidable ab initio. I30 M 6, 16 M.L J. 
127. 1 M.L.T. 351, Erpi and D.) It lies on the 
trausfereo to prove good faith on bis part and 
consideration. PALAMALAI MudALIYAR v. 

The South Indian Export Co , Ltd, 5 
Ind. Gas 33 = 7 M L.T. 167 = 20 M,L.J. 211 = 
33 M. 334. (5 Bom. L.R. 142, fieM 

{329*fl) See Sale. 

(329*6) See VENDOR AND PURCHASER. 

(330) — S. 54— Scujjc of section—Registration . 
—S. 54 virtually abolishes optional registration. 
— Per Garth. C.J. NARAIN CHUNDER CBUC- 
KERKUTTY V. DaTABAM ROY. 8 C. 597. F. B. 
= 10C.L.R. 241. [F., 17 M. 146; Diss., 16 C. 
622 ; R., 5 A.W.N. 201, 19 C. 623, P. B.. 16 
M. 148, F.B., 2 O.C. 74.] 

(331) —S. 5i—Sale of immoveable property — 
Registration, effect of.*—The registration of a 
sale deed effects a transfer of the property to 
the vendee by virtue of s. 54 of the Transfer of 
Property Act. PONNAYYA GOUNDAN v. 
WUTHU GOUNDAN. 17 M, 146. (8 C. 597. F.) 
{F., 1 M.L.T. 432 ; i?.. 3 O C. 215, /;.. 28 M. 
124 = 14 M.L.J. 493.] 

(332) —S. b^—SaU of immoveable property of 
value less than Rs. 100—Wo registration— 
Delivery — Registration Act, III of 1877. 
—Under s. 54 of the Transfer of Property 
Act, IV of 1862, a sale of immoveable 
property of a value less than Rs. lOO may 
be validily made by mere delivery of possession 
thereof to the vendee ralthough the instrument 
of sale is not registered. The change in the 
law made by s. 64 of the Transfer of Property 
Act, in regard to the sale of immoveable pro¬ 
perty of value less than Rs. 100, comes to this, 
that, whilst before the passing of Act IV of 
1882, a sale by execution of an unregistered 
deed by the vendor in favour of the vendee was 
a’valid sale irrespective of delivery of posscision, 
such a sale-deeo now would be invalid without 
delivery of po:^session. S. 54 gives two alterna¬ 
tive methods of effecting the sale of such pro¬ 
perty which are equally valid: (1) by execu¬ 
tion of a registered instrument of sale, or (2) by 
selling and delivering possession of the property 
sold. There is nothing in s. 54 which would 
render a sale, effected in the second alternative 
method, void or nugatory by reason of the 
execution of a non-registered deed of sale. 
iMAMUDDiN V. Ramzan chaudri, K. W. N. 
1885, 201. 

(333) —S. bi—Sale—Necessity for registration 
or delivery of possession for land worthless than 
Rs. 100— Conipromise.—The terms of a com.- 
promise affecting land worth less than Rs. 100 
were reduced to writing, but the document 


was not registered nor was possession given : 
Held, that the transaction was not a sale,” 
and delivery of possession required by s. 54 
of the Transfer of Property Act, 1882, was not 
essential to its validity. The nature of a com¬ 
promise is that it is an acknowledgment of the 
existing rights of the parties. Delivery of 
possession is not therefore necessary to give 
effect to it. KRISHNA TANHAJI V. ABA 
Shetti Patil, II Bom. L.R. 1336=34 B. 
139 = 4 lod. Gas. 833. (1 1. A. 157, F.) 

(334) —S. bi—Sale of property of value less 
than Rs. iOO—Sale deed not registered'-Delivery 
of property to nd?e—Right of veiulee to fall 
upon title by delivery.—Vfhere in pursuance of 
an unregistered deed of sale of property of a 
value less than Rs. 100 possession was given to 
the vendee, though the unregistered instrument 

. did not confer on the vendee any title, there 
I was nothing in the mere existence of the in¬ 
strument to prevent him from falling back 
upon bis title by delivery of the property, MT. 

, RUPA TELIN V. BISAMBAR TELI, SC.P.L.R. 

, 1. [i?., 14C.P.L.R. 67.] 

(335) — S. 5i—Transfer of immoveable proper* 

I ty valued less than Rs. 100—Defiuery of posses^ 

Sion— Transferee in possession from before date of 
safe.—Where immoveable property valued at 
less than Rs.lOO is sold, such sale must be either 
^ by a registered instrument or by delivery bf 
j possession of property. Where there is no deli¬ 
very, because the vendee has been in possessipn 
of the properly from before the date of sale, and 
i there is no registered instrument, the sale is in* 

I valid. SIBENDBA PADA BANEB.TI V. SECBB- 
j TARY OF state FOR INDIA IN CODNCID, 
i 9 C.L.J, 390=34 C. 207. (22 C. 179, D.) [i?., 

, 5 M.L.T. 263 ] 

I (336)—S- 5i—Agreement to sell land worth 

Rs. ]00—Registration of the deed—Possession of 
the land given subseguently to vendee—Fresh 
conveyance no< executed — Operation of the deed 
as tranifer — Registration Acf,1077 ss. 17 (6), _(c), 
49.—To meet the cost of litigation for recovering 
possession of certain property, the plaintiff’s 
guardian raised Rs. lOO from the defendants and 
executed in their favour a registered deed, agtee- 
' ing to sell to them half of the property cn con¬ 
dition that the defendants aided him with funds 
lor the purpose. The plaintiff’s guardian accord¬ 
ingly filed the suit, obtained possession and 
delivered over a moiety to the defendsutp There 
was no fresh conveyance passed then. Later on 
the plaintiff filed a suit to recover possession of 
the moiety from the defendants, alleging that, 
as no fresh conveyance was passed by the guard¬ 
ian when he transferred possession of the pro¬ 
perty to the defendants, the title to it still - 
ed in him (the plaintiff). The defendants m 
reply relied on their possession as purchasers 
for over ten years. Held that the registered deed 
which was a contract of sale, took effect as trans¬ 
fer as soon as the conditions of the deed were 
carried out. KONDU KANHUJI DHAVDE v- 
VISHNU Mobeshwab Bhat, 14 Bom. !*• »■ 
801. 
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(337) —S. 54 — Sale of land of upwards of 
fis. 100 in value, necessity of registration in the 
case of —Possession on orolsale cannot give title.— 
The value of the property which was the subject 
of the sale in this case was upwards of Rs. 2,000. 
Its transfer therefore could, under s. 54 of the 
Trans'er of Property Act, have been effected 
ouly by means of a registered instrument. 
Deiendaut claimed the property under an oral 
oootraot for silo, witb possession given to him. 
Possession could uot take the place of the 
registered deed required by s. 54. aod defendant, 
therefore, even assuming that be w-ts entitled 
to specific performance, cannot resist the 
present suit of the plaintiff against him, as the 
property has not passed to him aod cannot vest 
in him unless be is in possession of a registered 
deed, PaPIREDDI v, NaRASAREDDI, lU M. 
464. [Doubted, 16 A. 314; R., 13C.P.L.R. 
364, 29 M. 336 = 1 M.L.T. 153=16 M.L.J. 395, 
7 Bom. L.R. 845; D.,6 M.L.J. 33. 21 M. 291.] 

(338) —5. 54— Sale — Cnregistered sale-dted 
for less Outn /is. lOO followed bi/ delivery tf 
possession — Subsegueni sale^deid rnjistered- 
Title — Priority. -A sale by unregistered deed of 
immoveable property, less than Rs. 100 in 
value, passes a good title to the vendee wbeu it 
is followed by delivery of possession ; and has 
priority over a registered sale of later date 

Veda muppan v. Kathan Padayachi, 5 
Ind. Cai 67 = 7 H.L.T. 372. 

(339) —S. 5i—Sale-deed without consideration 

—No pojsession given—Subsequent sale—Prior¬ 
ity,—A veudoe under a registered sale deed paid 
DO consideration for the saleand allowed his ven 
dorto be in possession for sometime. The vendor 
subsequently sold the property witb possession 
for actual consideration, also by a registered sale 
deed Held, the prior vendee’s claim lo the 
property cannot succeed as against that of the 
subsequent vendee. Sanou AYYAR v. Cama- 
RA8AMI MUDALIAR. 18 M. 61. [7f., 3 O.C. 

215, 28 M. 124 = 14 M.LJ. 493.] 

(840) —6'. 54— Sale — Non-payment of consi- 
deration--Sale nevertheless complete.-\n a sale of 
immoveable property, non payment of the pur> 
ofaase-mooey does not prevent the passing of the 
ownership of the purchased property from the 
vendor to the purchaser and the purchaser can, 
notwithstanding such non-payment, maintain 
a suit for possession of the property. BAIJ 
Nath Sinoh v. Paltu, A.W.N. 190B, 38 = 8 
A.L.J. 66 = 30 A. 128. 

(841) —S. 54— SaU of land—Registration of 
deed of sale—Delivery of deed—CompUtion of 
pwehass — Non-paymentof consideration — Revil- 
al of receipt in sate deed—Proof of non-payment 
—Estoppel —Mere registration of a deed of sale 
of land, unaccompanied by delivery of the deed 
to the vendee, does not make the transaction a 
completed one. aod does not pass title, if it was 
iotfloded by the parties that the title should 
pass only upon the consideration money being 
paid. (9 C.W.N. 207. 27 0. 7, 4 O.L.J. 834. 
Aef. m.) Notwithstanding an admission in a 
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sale-deed that the consideration has been receiv¬ 
ed, it is open to the vendor to prove that no 
consideration has been actually paid or ihat 
the consideration was different from that stated 
in the sale-deed. SREE NATH HOLDAR v 
SREE KantA HOLDAR. 6 Ind. Cas 477 (4 

C.W.N 485, 11 U 486, 10 C.L.J. 27. 2 Ind. 
Cas. 953, F.) 

1342)—S. 54 —Transfer of immoveable proi-crly 
by unregtslerei deed—Optional registration— 
Vendor ant of possession—.Suit by purchaser for 
possession.—In declaring how transfers may be 
made, s. 54 draws a distinction between trans¬ 
fers of tangible immoveable property of the 
value of Bs. )00 and upwards, and of the value 
of less ihan Rs. 100 Of the former, it declares 
that trausfer “ can be made only by a registered 
instcumenl ; of the latter it declares that 
“ transfer may be made either by a registered 
instrument or by delivery of the property.” 
But the law does not state that such transfer 
can be made only by one of these means. Nor 
is it anywhere provided that a person out 

of possession shall not sell to another his right, 

title and interest in any property, nor is 
it declared that in such a case the transfer can 
be made only through a registered instrument. 
The actual rights may be conveyed through 
an unregistered instrument, for that, by the 
Registration Act. is receivable in evidence of 
the transaction, if the value of the property 
conveyed is less than Rs. 100- Khatu Bibi v. 
Madhuram BarsicK, 16 C. 622. [Ovirruled. 
19C. 623. F.e.; R., U.B.R, 1897—1901 Vol 
II. 573.] 

(343)—il. —Contract for sale of land—What 
interest passes lo the person contracting to pur¬ 
chase.—In a contract for sale of certain land 
under s 54 of the Transfer of Property Act, 
1882, the person contracting to purchase it 
acquires only a personal right against his 
vendor or bis assignee with notice, to compel 
the latter by a suit for specific performance to 
perform his contract. But be has no direct 
right over the land. Mahadeo v. Vasudev 

23 B. 181. 6 Bom. L.R. 


(344) —S. bi—Effect of registration of deed 
of sale as passing tub'-Payment of considera¬ 
tion—Delivery of deed.—Though a 54 of the 
Transfer of Property Act. prevents the property 
sold from passing, except the deed is registered, 
the mere registration of the deed does not 
necessarily pasa the property. Apart from 
the section, registration is not a formality 
which creates any rights, although it affects 
the adiniHSibility in evidence of the document 
registered. Registration is prima facie proof 
of mUnlion to transfer the title; but it is no 
proof of operative transfer, if there was a condi- 
tioo precedent as to payment of consideration 
and the delivery of the deed, which condition 
must be strictly proved. Sheo Nabain Sinom 
V. Dabbari Mahton. 2 C.W.N. 207. UpvI 
27 C. 7; D., 4 C.L.J. 3.34.] ' 
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(345) —S. 64—Kobala— Beijistraiion if di's 
[unsts with 1 .I 00 I 0 / passing o/ con$tderation — 
Conreyonce, if may be challengid on ground of 
want of coni>ideration by legal representative of 
vendor —The mere registration of a documeot, 
which purports to be a transfer for cousideta- 
tiriD, does not-, apart from all questions as to 
wbeibcr uonsideratiou passed or cot, convey 
title to the transferee. The Court has to see 
what was the intention of the vendor, if no 
consideration passed, (27 C. 7. i? ) Where it 
appeared that it was the intention of the owner, 
whether consideration passed or not. to transfer 
the property to the defendant who was Lis 
ooDCubine. and the plaintiff cLimed tbe pro¬ 
perty by right of mherita»ce, the defendant was 
not bound to prove payment of consideration, 
and the kohala, as it was, prevailed against the 
claim of tbe plaintiff. GOSTHO BeHARY 
GHOSH V. ROFINI GOWALINI, 13 C.W.N. 692 
= 4 Ind. Cas, 541. (9 C.W.N. 477=32 I.A. 113 
= 27 A. 271, Appl.) 

(346) —S. 5i—Undivided share in immoveable 

property whether tangible property - Registration 
not compulsory in case of sale of undivided share 
in immoveable properly, tf value under Rs. lOO - 
Held, that an undivided share in immoveable 
property is a tangible immoveable property 
within the meaning of s. 54 of the Transfer of 
Property Ac, and therefore a sale of such pro¬ 
perty, if under Rs. 100 in value, is not com¬ 
pulsorily registrable. PEASE LAL v. LaL.4, 
14 0. C. 161 (2 0. C. 9. 18 M. 454, R.) 

(347) —5. 54—Prior unregistered contract of 
sale—Subsequent registered sals—Notice —Suit 
for specific pfrformance.—The plaintiff agreed 
tn buy from tbe defendant, in consideration of 
R$. 95, tbe property as to the defendant’s title 
to which there was an action pending. The 
agreement was dated August 1884, and was in 
writing, but was not registered. By it. in the 
event of the defendant being successful in the 
suit then pending, be agreed to deliver posses¬ 
sion of the property in question to the plaintiff, 
in the event of his failure, he agreed to return 
the purchase money. In March 1885. tbe suit, 
in which tbe defendant’s title to tbe house was 
iu question, was decided in bis favour. In May 
1885, he executed a registered sale-deed in 
respect of tbe house in lavout of P. Plaintiff 
sued foe tbe specific performance of tbe contract 
to sell tbe house to him. It appeared that P 
was aware at the lime of tbe sale to him of 
the contract of August 1864 between his vendor 
and the plaintiff. Held, that tbe deed of August 
1684, was admissible in evidence without regis¬ 
tration, to prove the contract between plaintiff 
and the defendant, and also ihat as between tbe 
plaintiff and the defendant or any one taking 
under tbe latter with notice of tbe plaintiff’s 
right, tbe plaintiff was entitled to specific per¬ 
formance of tbe contract and that s. 54 of the 
Transfer of Property Act had no application. 
Pancham LAL V. KISHORB, a. W. N. .1887, 
IS. 

(348) — S. 64— Essence of—Vendee in pos- 

at date of safe.—Tn case of saUs of 
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immoveable property of less than Rs. 100 in 
value, s. 54 of the Transfer of Property Act 
speaks of a transfer by delivery of tbe pro¬ 
perty, and that delivery is tbe essence of tbe 
transaction. If. on the date of sale, the vendee 
gets into possession, with the assent, express or 
implied, of tbe vendor, a delivery of prnpertv 
may be inferred. Ummar SAHIB v. VyTHI- 
LINGA MUDALI, S M.L.T. 263 (34 C. 207, 22 

C. 179, R.) 

(349) —S. 54 — V'lregisfered sale-deed, and 
mortgage-deed—Part of the consideration paid 
and the purchaser placed in posscsstovt Suit by 
vendor for recovery of possession and mesne 
profits — Estoppel. —Where tbe plaintiff attempt¬ 
ed to sell certain land to tbe defeodaota for 
Rs. 110. and afterwards to tbe mortgage the 
same for Rr«. 100, placed tbe defendants in 
possession on recei pi of Rs. 10 as pact considera¬ 
tion. but both deeds were not registered, and 
tbe plaintiff brought tbe suit present for recov¬ 
ery of possession on return of the sum of Rs.10. 
Reid, that the plaintiff must succeed, since, in 
the case of sale of land worth Rs. lOO and 
upwards, tbe Transfer of Property Act lays 
down that tbe sale can be made only by a 
registered instrument, it follows that, where a 
registered instrunsent is not executed, there is 
no sale, and tbe plaintiff’s title is not therefore 
extinguished, and he is entitl’d to recover pos¬ 
session. "You cannot invoke the principle of 
estoppel to defeat tbe plain provision of a 
statute, aqd we cannot evade the effect of s- 54 
ol T.P. Act by holding that the plaintiff is 
estopped from pleading it.” JAGADABANDHU 

Saha v. radha Krishna Pal, 36 C. 920=4 
Ind. Cas. 414. (6 A. 344. 26 A. 266, 24 B. 400, 

D. ) 

(350) — S. Agreement to sell creates no in- 
ferest in property—Hindu law—Joint family—" 
Survivorship—Sale not for 6»»iding purpose-— 
Minor sons not fcoutirf.—The father of plaintiffs 
agreed to sell property to father of defendants, 
and received Rs. 200 out of the purobase-money, 
before tbe sale was completed, tbe plaintiff s 
father died, and the mother sold the property 
and received tbe balance of the purchase money. 
In a suit by plaintiffs for recovery of the pro¬ 
perty, held, that the sale, not being for 
purposes binding upon the minors, the plaint- 
iff-i were entitled to recover the whole of the 
property on refunding Ks. 200. Under s. 64 no 
interest passed to the purchaser by the agrw- 
ment of sale, and on the death of tbe father the 
whole propectj went by survivorship to the 
plaintiff. Tbe sale by the mother was not 
binding. KALINDI RAUABAJU v. GADI BAJU 
NARASIMHABAJU, 8 M.L.T. 168. 

(351) —S. 5i—Sale of immoveable^operiy, 
essentials of a conveyance without consii^ratwn, 
•whether effects a sale as defined in s. bi—PrMliC t 
—Facts not alleged in the pleadings not to oe 
considered.—Tbe essence of the contract of sale 
is exchange. One party transfers ownerebip, 
tbe other pays or promises a price. When mere 
is DC exchange, there is no sale and thettansfe 
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4068 nob take effect. So, where the price was 
not paid and the purchaser never promised to 
pay it, a registered oonveyance of immoveable 
property does not effect a sale aa deffnedin s. 64. 
A fact not alleged in the pleadings cannot be 
considered and a finding thereon cannot govern 
the decision of the suit. MAUNG SAING AND 
MA Me v. SHWE Lon. 4 L.B.R. 369. (23 
B. 525. B.; 30 A. 125, Djss.) 

(3521--S. b^Sale-Tramler of property, with- 
ouX writing, in satisfaction of aecree—Validity of 
title of transferee .—Where a Muhammadao 
widow got possession of immoveable property 
from her sons under an oral transfer of the same 
in satisfaction of a decree for dower held by her 
against them, held that, although the transfer 
was not one made by a Court in satisfaction of 
a decree, yet under the circumstances of the 
case, which constituted a coutract of sale of the 
property and delivery of possession and payment 
of purchase money thereunder, the last clause 
of 8. 54 of the Transfer of Property Act did nob 
aoply to the case. Ram Baksh v. MUGHLa.nd 
KHANAM. 26 A. 266»A W.N 1904. 8. U4 B. 
400. F.-, 18 B. 13. D.) fD., 36 C. UiO-J 


(363)~S. 54 —Snf« under registered deed— 
Effect ofnon-payinciU of purchase-mouey-RtglUs 
ef subsequent purchaser and oeiulor as ngainsi the 
prior purchaser.—XJodet s. 54. where there isa 
valid sale of land under a registered deed such 
a pale is a completed transaction, notwith¬ 
standing that the price agreed upon, at the time 
of execution of the deed.has never been paid. (22 
B. 176. 23 B. 525. B ) The seller can, no doubt, 
sue the purchaser for payment of the price, aod 
he can also sue to set aside the sale-deed, but a 
subsequent purchaser of the same property has 
no remedy whatever as against the prior pur¬ 
chaser. GOVINDAMMAL v. GOPALACHARIAJt, 

18M.L.J. 324. [F., 6N.L.R.98.] 

(3641—S. 54— Immoveable property valued 
at Uss than Rs. 100 —Delivery of prtrperly 
subsequent to'.passing of consideration—Unregis¬ 
tered deed of sale—ValtdMy of sale—Regis- 
trationAct (III of 1877). s. i9-Unreg%stere,l 
document—Admissible as evidence of intenium 
el parties.—A sale of immoveable property can 
be effected by delivery, wheu the value of the 
properly is less than Bs. lOO ; and the fact 
(bat an unregistered oonveyance had been 
executed, and oonsideratinn paid three years 
before actual physical passessten was delivered, 
will not weaken the effect of the delivery of 
possession. When a sale has been effected by 
delivery of possession, on an unregistered 
dooumeut which may unnecessarily have been 
executed, the document can be referred to as 
evidence of the intention of tbe parties. 
Bhaoabati Bwarnakab V. Bazhi Baiba- 
NABl, 2 Ind. 0a». 413. (29 0.623,22 C. 179, /(.) 

( 355 )_g. 64—Doci*menf creating an easement 
—Rsoialralion—Transfer of ownership—Ease- 

menteAei (V of 1802). «. ^-Right to aiseharge 

yiater. _By » document the reepoodent s 

vendor agreed that, whan the appellant built 
,.bia Moond eterj, be eboold bnve n ngnt to 

0. IZ—101 


discharge nob only rain water, but also water 
used for daily house-hold purposes through 
certain spouts, and that be (the grantor) wcqld 
take the additional burden on the serviont 
tenement. Held, that the right granted (was 
an easement within tbe meaning of s. 4 oJ the 
Easements Act. Tbe deed did not transfer any 
portion of the grantor’s right of ownership. 
Tbe creation of such a right by grant was not 
a transfer of ownership as was contemplated by 
s. 54 of tbe Transfer of Property Act, aod the 
document creating such an easement did not 
require registration. BH&GAWAN BAHAI .T. 
NaraSINGH Sahai. 6 A.L.J. 871 = 3 lod. Cas. 
615=31 A. 612. 

( 35 g)— 5 . 54 —Delivery of tangible immoveable 
property—Property already in vemlee’s pessea^ 
sinn— Necessity for registered document .— 
Where tbe vendee is already in possession at 
tbe date of bis purchase, and there can be no 
delivery of possessioo to him, tbe requirements 
of s. 54 of tbe Transfer of Property Act arc not 
satisfied by an unregistered instrument, overt if 
the value of tbe immoveable property is lees thau 
one hundred rupees ; that is, where there is not 
a delivery, involving a change cf possession, a 
registered instrument in necessary. MRINADINI 
DEBI V. MOHIMA CHANDRA MOITRA. 6 Ind. 
Cab. 763. (34 C. 207. 5 C. L. J. 390, F.) 

(357) — S. bi—Transfer o1 tight to cut and 
appropriate plants —Registration. —A trandfet of 
tbe right of cutting and appropriating “ plants 
DOW ebauding or that may hereafter form ** ou 
certain land, is a transfer of an interest' lu 
immoveable property and. therefore it can 
only be made by a registered instrument. 
KUTTUVA N- LETCHUMANA BaGAVATHAR v. 
ThoppaI L. Vbnkatramier. Id Ind. Cae. 234. 

(358) — S- 54— Party—Auction purchaser, whe¬ 
ther necessary party—Application to set as de 
sale—Confirmation of sale — Delivery of posses¬ 
sion, what is.—An auction-sale cannot bo set 
aside after it has been confirmed in proceeding 
to which the auction-purchaser is not a party. 
Tbe defendant purchased property worth less 
than Rs. l(X) at an auction sale in execution of 
a decree against tbe plaintiff. In 1898, beexo- 
outed an unregistered document on plain paper 
in favour of tbe plaiutiff. in which he, the 
defendant, admitted that the property was the 
plaintiff’s and that he agreed to bold possession 
as a tenant for five years; it was also agreed 
afterwards to make the property ovor to the 
plaintiff, and that, after the lapse of five years, 
tbe entire rights should vest in the plaintiff; In 
a suit by the plaintiff to recover possession ; 
Held, that, under s. 64 of the Transfer of Pro¬ 
perty Act. the delivery of possession was an 
alternative to tbe execution and regiatratioii 
of a doonment, which was an act formal in a 
high degree, that tbe document did not amount 
to a delivery of poesession by tbe deiendapt,. to 
tbe plaintiff, and that the plaintiff did not ao* 
quire any title by means of the dopoment. 
KONOBMAL OBWAD V. NABIN CHAXDAA DAS* 

1ft lad. Gai. 226. 
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Transfer of’ Property' Act (lY of 1682) 

— continued, 

(359) —iV. 51— Sale of interest in land in Ran¬ 
goon—Verbal sale in 1890—Validitpo/ sale— 
Law applicable prior to extension of Transfer of 
‘Property Act to Rangoon—Burma Laws Act 
(XIII of 1898), s. 13.—The Traosfer of Proper¬ 
ty Aot was first extended to the local limits of 
the ordinary civil jurisdiction of the Recorder 
of Rangoon from the Ist January. 1893. Under 
sub s. ‘2, s. 13 of the Burma Laws Act, all ques¬ 
tions arising in civil cases instituted in the 
Courts of Rangoon were to be dealt with and 
determined according to the law for the time 
Being administered by the High Court of Judi- 
oaturo at Fort William in Bengal in the exer¬ 
cise of its ordinary civil jurisdiction. A %-6rbal 
sale for Ra. 350, of a share in immoveable pro¬ 
perty at Rangoon in 1890, after the Transfer of 
Property Act was applied to the whole of 
Bengal from the 1st July, 1892, though prior to 
tlio extension of the Act to Rangoon, is invalid 
inasmuch as it would have been invalid, if it 
bad taken place in Calcutta in that year. ’ Mo 
SAN (J V. Ma HuyiN, 6 L.B.R. 98*5 Bur L 
T. 169*17 Ind. Caa. 954. 

(360) — S. 5i—Sole—Hotv far affected by 
AJaUomedan -Mabcmedana have no more 
right to transfer immoveable property without 
complying with the provisions of the Transfer 
of Property Act than any other members of the 
community, and to allow them to do so would, 
in effect, be repealing the provisions of the 
Tr.insfer of Property Act so fat as the Maho- 
D)odaQ community are concerned. Ghafur- 
ijiiDiN V. Hamid Husain, lO a.l J. la*. 

(3G1)—S. 5i-See U.P. ACT XVIII OP 1876 
s, 10. 2 O.C. 7. 

(362) —8. 54—Oral agreement to sell, before 
attachment—Registered deed of sale after 
attachment—Property worth more than Rs. 100 
—Effect—See CiV. Pro. CODE, 1908, s. 64. 5 
L.B.R. 6*2 Ind. Cas. 350. 

(363) -S. 54—Unregistered sale-deed—Regis- 
teted mortgage boud for consideration money, 
validity of—S«e CONTRACT ACT, 1872, s. 23, 

S ind. Cas. 581. 

(364) —8. 54—Sale valid under Rlahomedao 
law hut not under the — See Mahomedan LAW 
—Pre emption—Nature and extent of 
RIGHT, 16 A. 344, P.B.*A.W.N. J894, 101. 

(365) —S. 54—See PRE-EMPTION — CON¬ 
STRUCTION of WAJIB-DL-ARZ. 7 A. 482, P B 
= A.W.N. 1885, 97. 

(366) —s. 54—See REGISTRATION ACT, 
1908. 8. 17, 10 A. 20 = A.W.N. 1887, 270. 

(367) —8 54—Deed of assignment of arrears 
of profits due by lambardar to co-sharer—Not 
immoveable property—Registration not necea- 

■vfary—See REGISTRATION ACT, 1908, s. 17, A. 
W.N. 1905, 100 = 27 A. 564 = 2 A.L.J. 692. 

(368) —8.54—Release when operates as a 
family settlement—S«e RELEASE, 9 Ind. Caa. 
■267 = 9 M.L.T. 342. 

(369) —a. 54—See STAMP ACT, 1079, se. 3 
(l^, 5 (13) and arts. 29, 44, 27 0. 387^4 0. 
■W.N. 524. 


Transfer of Properly Act (lY of 1882) 

— continued. 

(370) —8. 54—Agreement to lease—Present 
demise Registration if necessary—See SPE¬ 
CIFIC PERFORMANCE. 14 C. W.N. 65 = 5 Ind. 
Caa. 38. 

(371) —a. 54—See Nos. 68, 82, 126. mpra. 

(372) —S. 54, cl. 2—Sale of immoveable pro¬ 
perty of value of more than Rs. IQQ—Necessity 
for retjislraiion—Validity of oral sale.—There is 
nothing in s. 54. cl. 2, which oonflicts with the 
clear provisions of a. 47 of the Registration Aot. 
The objwt of s. 54 (2) was merely to enact that 
sale of immoveable property of the value of 
Bs. 100 could not be effected by a mere oral 
agreement; such agreement must be committed 
to writing and must be registered in accordance 
with the provisions of the Registration Aot to 
which R. 54 is merely supplemental. Mt. 
SaloO Bai V. Goma, 3 C P.L.R. 151. 

(373) S. 54, para. Z—Transfer by sale of i«n- 
moveable property less than Rs. 100. how effecte'd 

Act III of 1685, intention o/.—The transfer by 
sale of tangible property of a value less than 
Rs. 100, can be effected ooly by one of the two 
modes mentioned in s. 54, para, 3 of the 
Transfer of Property Act, te.. by a registered 
insirumeot or by delivery of possession. (16 
C. 622, Overruled.) [R., 22 C. 179, U.B.R. 
1897 1901, Vol. II, 673.] The intention of 
the Act of 1685 was to clear away a difficulty 
which had arisen and which was referred to in 
the course of the decision in 8 0. 697, P.B. 
It declares that s. 64 of the Transfer of Property 
Act shall be road as supplemental to the Regis¬ 
tration Act (III of 1877). Its effect, therefore is 
tomakoa. 64, para. 3. Act IV of 1882. absolute, 
in BO far as it prescribes that a transfer of owner¬ 
ship, by sale, of tangible immoveable properties 
of a value less than Rs. 100 can be made only 
by a registered instrument or by delivery of 
the property, and that if made otherwise, e g,, 
by an unregistered instrument unaccompanied 
by possession, the transfer or sale is in¬ 
operative, conferring no title on the vendee. 
Makhan lal Pal v. Banku Beharbb 
GHOSB, 19 B. 623. F.B. [Appr., 4 N.L R. 90J 

(374) — S$. 54 and 8— Assignment of mortgor 
gee s right by unregistered sale—Whether valid 
without registration. —A simple mortgage was 
executed on August 19, 1685. The mortgagees 
transferred all their rights under the mortgage 
to the plaintiffs by an unregistered deed of 
Sale dated December 2, 1898. In a suit by the 
plaintiffs for sale upon the mortgage on the 
basis of the assignment; held, that the suit 
was not maintainable. S. 6 of the Transfer of 
Property Act cannot be read so as to override 
the provisions o( s. 54 of the same Aot. The 
interest of a simple mortgagee is plainly an 
intangible thing within the meaning of s. 54, 
and *'-he transfer of it can be made only 
by a registered instrument. MUTSADDI LAL 
V. Mohammed Hanif, 10 A.L.J. 167=18 
Ind. Cpb 863. 

(376)—Ss. 54, 56—Contract for sale of land 
Mortgage—Incimbranee—Whether a^fectef 
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title—Breach of — Ac^isition of land contracted 
to be sold under the Land Acquisition Act — 
Measure of damages if to include amount of 
statutory compensation.—In a oonccaot for sale 
of Uod, a vendor is not relieved from liability 
for breach of contract, if he fails to clear oS an 
existing mortgage oo the property. In a con¬ 
tract for sale of land, where a breach takes place 
onaoconotof the default of the vendor, the 
purohaser is entitled to be put as far as possible 
in the position he would have been in if the 
contract had been carried out on the day it 
was broken, and therefore be is entitled to the 
diderence between the coniraot price and the 
market price on Uie day of breach. The land 
haying shortly after the breach of the contract 
been acquired by Government for public pur¬ 
poses. Held, (hat the pUintiS was entitled 
Co Che difference between the price paid by 
Government and the cootraot price, but not 
(he statutory allowance paid by Government. 
NOBfN CHANDRA 8AH PRAMANIK v. SM. 
Krishna BaroniDassi, 15C.W N.420. (32 
B. 166. 11 B. 272, R.) 

(376»— Ss. 54, 55—Sale to a minor is invalid. 
—The Privy Council decision in Mohori Bibee 
V. Dharviodas Ghose (30 C. 539*7 C.W.N. 641 
= 5 Bom- L.R. 421), declaring contracts by 
minors void applies also to sales of immoveable 
properties (o pecsoos who are minors. Such 
sales are wholly void. Per Benson, J. A sale 
necessarily involves the idea of a cootract as its 
foundation, and the Privy Council has held 
that a contract by a minor is not merely void¬ 
able at the option of the minor, but is void. 
Per Krishnasawviy Iyer, ./.—There oan be no 
sale unless there are mutual agreements in its 
inceptioD. It must be invariably preceded by 
the contract for the sale of the property, which, 
as defined by s. 54 of the Transfer of Property 
Aoi, is a contract that the sale of such property 
ahull take place on terms settled between the 
parties. 3. 55 again imposes on the buyer 
liabilities, in the absence of a cootract to the 
contrary. The imposition of these liabilities 
involves the notion of competenoy to contract, 
which the opening words of the section also 
suggest. It being, therefore, impossible to con¬ 
ceive of a sale without a reciprocal promise, 
past or ooDourreot, there can be oo legal sale 
in favour of a minor contracting party. NAVA- 
KOTI NARAYANA CHETTY v. LOYALINOA 

Chbtty. 4 lad. Oai. 383. (20 B. 755, 3 A. 
408, 82 M 325, 5 M.L.T. 255. 30 A. 125. A.W. 
N. 1908, 89. 5 A.L.J 96, R.; 30 A. 63. 6 A L. 
J. 14. A.W.N. 1908. 10. D.) 

(377)—Ss. 64, 66-8se AUCTION SALE, 7 
Bom. L.R. 845. 

(878)— Ss. 54 and 66 (6) ib)— Sale—Transfer 
—Dud of sale net registered—Title—Rights atid 
remedies of the contracting partiu.—Vfben a 
person sells his immoveable property, of more 
than Be. 100 by reoeiviog the purobase-money, 
aad delivering (he property to the vendee, but 
exeootee a ooDveyanoe which ia not registered 
as n^oized by law» the sale is not complete 
and Uia property does not pass to the vendee ; 


all that the vendee can olaim is the benefit of 
8. 56 (6) (6) of the Transfer of Property Act. 
LALGHano V. Lakshman, 6 Bom. L.R. SIO* 
28 B. 466. 

(379)—Ss. 54 OJMi 65 (6) ib)—Contract for 
sale of hind —A bstnee of proper registered sale 
deed—Delivery of possession to vendee—Suit m 
^eciment by ven^r, whether viaintainable wh^n 
vendee's right to specilicperformance not barred. 
—The quescion in this case was whether a con¬ 
tract (or sale, accompanied by delivery of pos¬ 
session gives tbe purchaser a lien on the property 
and such an interest as is sufficient to enable 
him to resist a suitin ejectment by tbe vendor, 
in other words, whether, where the vendee's 
right to obtain specific performance by way of 
execution of a sale deed by tbe vendor has not 
become barred by time, the vendor is entitled 
to sue for recovery of possession from tbe vendee 
of tbe laud agreed to be sold. Held, under s. 54 
of tbe Act. a sale of immoveable property of 
the value of Rs. 100 and upwards can be made* 
only by a registered instFument, and the see- 
tioo expressly enacts that a cootraot of sale 
“ does not, of itself, create any interest in, or 
"charge on, such property. ’’ The latter provi¬ 
sion could not be oonstrued as enacting by 
implication, that contract for sale coupled with 
possession creates an interest or charge on the 
property even although tbe requirements of tbe 
section with reference to a registered instru¬ 
ment have not been complied with. The 
charge provided for by s. 55 (6) (6) of tho Aot 
m favour of a purchaser paying tbe price or 
portion thereof, when considered with tbe 
absence of any provision for the case of part 
petformanoe by delivery of possession, shows 
chat tbe latter was not intended to give rise to 
ao) interest in the property in Che buyer. So, 
in a suit in ejectment, like tbe present case, 
instituted by tbe vendor, whose title is admit¬ 
ted, the defendant who has not secured the 
prescribed registered proof of bis purchase 
cannot succeed bv merely setting up a oen- 
tract with himself on tbe part of tbe plaint¬ 
iff to sell the disputed land and by showing 
that that contract is specifically enfotoible.- 
It might be said that, Dotwitbataoding tbe 
express words of s. 54 of tbe Act, it is inequit- - 
able to apply the section as against a party,who 
is in possession and who, if be had sued for 
specific performance of tbe contract to sell, 
would have been entitled to a decree but the 
ooneidecatioDB of pnblio policy on which the 
requirements laid down in s. 54 of the Aot are' 
based ought to be primarily taken into ao* 
count it being borne in mind that, in enacting 
that seotioD. it was the intentioo of the legis¬ 
lature, by means of compulsory r^istration, ta ’ 
mimmise, as far as possible, tbe ohanoae of- 
litigation and to reduce the opportunities (or 
perjury in connection with sales of immoveable ' 
property. KUBBI VBBBABBDDI v. KUBBC 

Bapibbddi. IH.L.T. 183, F.B.-29 1I.8M 
-16 M.L.J. 895. (16 M. 401,6 M,LJ. 88. 34 
M. 391. OvtrruUd ; 16 M. 464, 34 M. 440, Ig. 
ILL.J. 317, Apper. d F.; 38 B. 466. Appr.i Ig 
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Transfer of Property Act (IV of 1882) 

— continued. 

A. 344. Disapipr.-, 24 M. 377, Ezpl ) [P., 23 T.L. 
R. 248; R., 17M.L.J. 183 = 30 M. 300 = 2 M, 
L.r. 161 . 17 M.L.J. 329=30 M. 338, 31 M. 
187 = 18 M.L.J, 159, 5 N.L.R. 70. 6 M.L.T. 
192 ] 

(380)—iSs 54, 60—Specific Relief Act, 1 of 
1877, s. 27— Creation of pre-emption right in 
favour of mortgagee—Subsequent sale of equity 
of redemption — F^e-emptionrig7it not asserted for 
more than iianty years—Suit for redemption by 
purchaser—Defence based on pre-emptive right — 
Limitation. —A usufructuary mortgage-deed 
created a tight of pre-emption in favour of the 
mortgagee in the following terms:—"If we 
aasign our right over these properties to any one, 
the land delivered possession of to you for appro¬ 
priating the interest shall be assigned to you 
alone and it shall not be assigned to anybody , 
else. When we assign the land, we shall receive 
50 fanams more from you, and then we , 
shall assign the land for these two amountsto- ; 
getber.” However, a year after, the mort- ' 
gagors sold away the interest in the property \ 
to a third person. About twenty years there- j 
after, the purchaser’s interest was sold in 
execution of a decree against him and bought 
by plaintiff, who instituted the present suit 
for redemption of the mortgage The defend- ' 
ant who was representative in interest of the 
mortgagee, asserted the pre-emptive right 
in defence of the suit: Held that plaintifi was 
entitled to a decree for redemption. Per Shep- 
hard, J. —Under the covenant, the defendant 
bad no interest in the property. His right could 
be no other than a right to specific performance 
available under s. 27 of the Specific Relief Act. 
against a transferee who had taken with notice 
of the covenant. Notice of the contract such as 
is required to satisfy the section must be notice 
of an existing obligation. In this case, the 
time for performance having long passed with- ' 
out any thing being done, the inference was that 
the right had been waived or otherwise discharg¬ 
ed. Except the fact that the mortgage con¬ 
tained a covenant for pre-emption, there was 
nothing to show that the plaintifi took with 
notice of the contraot sought to be enforced- 
Assumiog that there was notioe of the contract 
and that it was otherwise a valid contract, 
inasmuoh as no suit to enforce it oould be 
brought, the defendant could not be allowed 
to use it as an answer to the plaintiff's suit, 
JPer Bhashyam Ayyangar, J.—A mortgagee may 
stipulate for the collateral advantage of a right 
of pre-emption in consideration of bis advancing 
the mortgage loan, if suoh advantage does not 
directly or indi reotly ‘ ‘clog the eq uity of redemp¬ 
tion.’* The principle of this rule is that the 
option of sale is still left with the mortgagor, 
and he may redeem or sell as he likes; the only 
stipulation being that, in the event of bis 
choosing to sell, he shall give the mortgagee the 
first refusal. But the stipulation contained in 
the present mortgage-deed was that the pre- 
emptor (the mortgagee) could exercise his option 
by paying, not the market price of the day nor 
the same price as that ofiered by a etrangei, 


Transfer of Property Act (IV of 1882} 

— continued. 

but the price fixed io the mortgage instrument 
itself. The true principle in such a case js 
whether the collateral advantage stipulated for 
himself fay the mortgagee is or is not uncon- 
' scionable or oppressive though it does not clog 
the redemption. In the present case, the 
collateral advantage, namely, the right of pre¬ 
emption, was one that could be enforced only 
by the equitable remedy of specific performance, 

' and. prima facie, a bargain by which the mort- 
j gagor was tied down to a price by the instru- 
meut of mortgage whenever the occasion for 
exercising the right of pre-emption might arise, 
was oppressive and unconscionable. In oases 
in which the right of pre-emption springs from 
a contract, it rests only upon a covenant which 
does not run with the land. Being only a 
species of contract for the sale of immoveable 
property, the contract of pre-emption stands on 
no higher footing than a contract for the sale 
of immoveable property and does not of itself 
create any interest in or charge on the property 
which is subject to the right of pre-emption. 
Until the contract is carried out by specific 
performance either by act of parties or decree 
of Court, the pre-emptor acquires no title to 
or interest in such property, which alone can 
extinguish the right of redemption, though he 
may have a right to call for a conveyance of 
I the property. The equity of redemption in a 
usufructuary mortgage being an intangible 
thing like a "reversion," can be transferred by 
sale only by a registered instrument and not by 
delivery of the property, though its value is less 
than Rs. 100. The equity of redemption io a 
simple mortgage may be tangible immoveable 
property, and its sale can be effected, if its 
value be below Rs. 100, without a registered 
instrument by mere delivery of the property. 
The right of a simple mortgagee in the property 
mortgaged is only an intangible thing like a 
obarge on immoveable property within the 
meaning of s. 54,Tr.P.Act. A transfer by sale of 
a bypotheoation executed to secure a debt under 
Rs. 100, cannot be made otherwise than by a 
registered instrument. The right of the mort¬ 
gagee to enforce the specific performance of the 
contract to pre-empt was barred by lapse of 
time. The fact that the mortgagee was in 
possession could not save him from the law of 
limitation. Ramasami PATTAR v. CBINNAK 
ASARI, 24 M. 449. [F., 13 M.L.J. 217 : Appr., 
29 M. 336 = 16 M.L.J. 395 = 1 M.L.T. 163.P.B.; 
i?.,3 N.L.R. 72,30 M.300 = 17 M.L.J. 189= 

2 M.L.T. 161, .30 M. 388 = 17 M.L J- 329 = 2 M. 
L.T. 354, 11 Bom. L.R. 318. 5 N.L.R. 136.] 

(381)—Ss 54 and IQQ—Agreement to execute 
a mortgage—Creation of a charge on immove¬ 
able property^Equitable mortgage by deposit 
of titU-^ds outside Presidency Towns, validity 
of—Registration Act (III of 1877), 5- 17 (^1-”“ 
Defendants borrowed money of plaintiff at a 
place outside the Presidency Town of Madras 
and executed an agreement in writing, reciting 
the fact of the loan, the faot of ezeoution of a 
promissory note therefor, the faot of deposit of 
certain doooments of title relating to unmove- 
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able properly* as security for the money borrow, 
ed and wound up by a statement to the effect 
that a deed of mortgage would be executed by 
the defendants, whenever such a document 
should be demanded by the plaintiff. Plaintiff 
sued, on the basis of this agreement, for reco- 
very of the money as against the defendant, 
personally, and on the seenrity of the properties 
mentiooed in tho title-deeds deposited. This 
agreement was not registered. Plaintiff con¬ 
tended that the agreement itself constituted a 
charge on the immoveable properties. Held, 
that the mere agreement to execute a mortgage 
of immoveable property to the obligee, does not 
create an interest in immoveable property. 
Compare s. 17 (h) of tbe Registration Act (III 
of 1877) aoda.54 (4l of the Transfer of Property 
Act, Assuming that the pro-note and the 
agreement, together, oonetitute a mortgage, it 
is invalid on the ground of want of registration. 
Looking at tbe transactions as an equitable 
mortgage by deposit of title-deeds, tbe same is 
invalid on tbe ground that it was entered 
into at a place outside the Presidency Town. 
KONCHADI BHANBHOGUE V. SHIVA RAO. 28 
M.5*. [/e,. 33 C. 985»4 C.L.J. 219.] 

<382)'>Ss. S 4 ,'100—Unregistered sale of land 
—Charge for purchase-money— See HUSBAND 
AND Wife, lO Ind. Cas. 919. 

(383) -83. 84 and 118—See PRE-EMPTION 
—CONSTRUCTION OF WA.UB-UL-ARZ. 7 A. 
62G. P. B.«A. W.N. 1885. 183. 

(384) — Ss. 54. H'i-^SaU nr gift, liov.’effected — 
Registration— Mutation — Ksloppel — i>tate»ient 
by donor before mutation officer tUat the donee’s 
name may be recorded, whether alone sufficient 
to effect transfer —Suit by donor for possession, 
whether mnmt<iina6fe.—The husband of tbe 
plaintiff B.a widow, and R were both entitled to 
get posweBsion of certain immoveable property. 
R made an application for mutation of bis 
name alone in tbe Revenue Court, B made a 
statement before the mutation officer that she 
was tbe heir of her husband.butshe did not want 
her name entered in tbe fcftrioal and agreed to 
R’s name being entered in respect of the estate. 
Upon this R’s name alone was recorded io tbe 
Revenue papers. Sometime afterwards B filed 
a suit for possession of her husband's share 
in tbe property against R: Held, that the 
suit was maintainable. The statements of 6 in 
the mutation proceedings could not be said to 
have oomptied with the provisions of ss, 54 and 
198 of tbe Transfer of Property Act, which lay 
down tbe effeotual mode of effecting transfer of 
interest in immoveable property by sale or gift. 
Ram Prasad v, Bedo, 13 Ind. Cm. 436 

(886)—Ss. 54, 199—Transfer of immoveable 
property by Mahomedan to bis wife for dower 
and inheritanoe is a sale within s. 64, Transfer 
of Property Aot—Not a hiba-bil-ewae — Gilt 
without consideration only exempted from tbe 
operation ol law of gifts, by s. 199 of Act —See 
BCaBOHBDAN LAW-DQWEB, 18 C.W.N. 160 
-ilpd. Cas. 466. 

(aSB-n)—S. Sals. 


Transfer of Property Act (IV of 1863) 
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(386) —S. 55-See VENDOR AND PURCHASER, 

(386 o)—S. 55— Interpretation-Sale and exe¬ 
cution of proper conveyance—Purchase money 
unpaid—Rights cf buyer and seller, —It is not 
permissible to extract a single clause of s. 55 
and use it without relation to tbe clauses 
which have preceded it. Each clause seems to 
assume that the conditions imposed by those 
preceding it have been satisfied. Although tbe 
legal ownership of immoveable property may 
have passed to a buyer by virtue of a properly 
executed deed of conveyance, if tbe purchase 
money or any part thereof remains unpaid, 
such Duyer will not be entitled to a decree for 
possession of the property sold, except on con¬ 
dition of first paying tbe purchase money in 
full; but the remedy of an unpaid vendor who 
has parted with possession of the property sold, 
in a case to which the Transfer of Property 
Aot. 1882, applies, to enforce the charge al* 
lowed to him by b. 65 (4) (&t of that enactment. 
BALAKRISHNA V. Shripatsingh. 6 N.L.R, 
98 = 7 Ind. Cas 841. (4 C.P L.R. 92, 5N.L. 

R. 70, 16 M.L.J. 524, F.\ 2 B. 647, 22 B. 176, 
23 B. 525. ll A. 244. 3 A. 77. 30 A. 125, 8 A. 
641. 2 A. 711, 27 M. 28. 10 W.B. 194. R.: 30 

U. 524, Diss.) 

(387) — S. 55 —Joint vtndets- Tenants-in- 
co}iivinn —Right of each rendfe to tn/orce cove- 
}ian: runnimj with the la>ui—Limitation Act, 
art. 116. — Where two persons purchased lands 
under a registered sale-deed, each paying half 
of tbe consideration, they take as lenants-in- 
common in the absenoe of anything to the 
contrary in the sale-deed. Their interests in 
tbe land are several and so also tbeir interests 
with reference to tbe covenants runniDg with 
tbe land, wbiob, under s. 55 of tbe Act, a ven¬ 
dor is deemed to enter into with the vendee. 
Each of the two vendees can therefore bring a 
separate suit for his separate interest in the 
covenant without joining his co-vendee. The 
covenant should be taken, as part and parcel 
of tbe transaction of sale and, where tbe cir¬ 
cumstances of the transaction require a writing 
registered, as embodied in such registered ins¬ 
trument and a suit in respeot of such a cove¬ 
nant will, therefore, be governed by art. 116 of 
the Limitation Act. Ohidambaram PiLLAl 

V. Sn'ATHASAMY THBVBR, 18 M L.J. 396. 
(21 M. 8. 25 M. 587, F.) 

(388)—5 65—Lien for unpaid purchase-money 
— Vendor and purc/ta.w.—-Where tbe considera¬ 
tion for a sale was the immediate payment of a 
portion of the purchase money and an undertak¬ 
ing by tbe purchaser as to the residue and a part 
payment was made and an undertaking given 
in tbe form agreed upon; held, that tbe properly 
passed at law and in equity to tbe purchaser 
when the conveyance and agreement were exe¬ 
cuted, and that there was no lien for tbe un¬ 
paid purobase-money as against tbe property 
sold. When tbe vendor actually receives the 
oonsideratfon for which ha stipulates, there is 
no lien. (4 Ch. Div. 569. 7 £q. 409 at p. 413, 
3 Russ. 486, 11 Eq. 164 ; 1 De. G. and J. 665;' 
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3 My and K. 655, 3 Sim. 499, Referred to.) 
Alexander Baness Lumley Webb v. John 
LauchlanMaophebson, 6C.W.N. ISO. 

(3^9) S, ^b—Purchase-money not paid — 
Vendee entitled to possession — Vendor's lien for 
unpaid purchase-money.— According to the 
provisions of the Transfer of Property Act, a 
veudee u entitled to possession even though the 
purchase money is not paid and the vendor is 
entitled to have a statutory charge on the 

purchase-monev. (30 A. 126. 
A.W.N. 1908, 38, 5 A.L J. 96.' 11 A. 244. 
Doubted.) It is not open to Courts of this 
country to introduce and enforce equities modi¬ 
fying the provisions of the statute law. VE- 
LAYUTHA CHETTY v. GOVINDASAMI NaICK- 
EN. Bind. Cas. 364. (.30 I.A. 238. 13 M.L. 

J. 389,5 Bom. L.R. 838, 8 C.W.N. al, 31 
V. 07, iv.) 

1390) S. 55— Vendor’s charge on property for 
unpaid balance of purchase-money—Distinction 

between vendor's Uen under English Law and a 
charge under Transfer of Property Act. — K mort¬ 
gagee or chargee, who is in possession of an estate 
as such and gives up possession to a person entit¬ 
led to it subject to his charge upon payment of 
what 18 then due to him, is not precluded from 
afterwards asserting his right against the estate 
when further instalmeDts or further psymeuts 
became due to him. The charge, which the 
vendor obtains under the Tr. P. Act, isdiflerent 
m Its origin and nature from the vendor’s hen 
given by the Courts of equity to an unpaid 
vendor. The latter is a creation of the Court 
of Equity, andean be modified according to the 
oitcumstanoes of the case by the Court of 
Equity. Be the former, the law of India 
knows nothing of the distinction between lega) 
and equitable property in the sense in which 
that term is understood when equity is admi¬ 
nistered by the Court of Chancery in England; 
and the Tr. P. Act, gives a statutory charge 
upon the estate to an unpaid vendor unless it 
be ex^uded by oonitact. Such a charge stands 
in quite a different position from a vendor’s 
lien. The Court has to find something, either 
an express contract, or at least something from 
which it is a necessary implication that such a 
contract exists, in order to exclude the charge 
given by the Statute. The charge is not 
excluded by a mere personal contract to defer 
payment of a portion of cbe purobase-money, 
or to take the purchase-money by instalments! 
not is it excluded by any contract, covenant, or 
agreement with respect to the purchase-money, 
which is not inconsistent with the continuance 
of the charge. Webb v. Macpherson, 31 C. 
57, P.C.=S0 I.A, 238 = 8 C.W.N. 41 = 5 Bom. 

L. R. 838 = 13 M.L.J. 389 = 8 Sar. 854. [f 
30 A. 172 = 5 A.L.J. 243 = A.W.N. 190871=3 

M. L.T, 374, 5 M-L.T. 205 ; Appl., 29 M. 305; 
R., 27 M. 435=14 M.L.T. 106, 6 Bom. L.R. 
657, 33 C. 4I0=10C.W.N. 276=4 C.L J. 102 
9 O.C. 284, 10 Bom. L.R. 403=33 B. 53.] 

(391)—$, 66— L%m-“Vendor’a lien—Person 
other than purchaser"^Acceptance of persorutl 


Transfer of Property Act (lY of 1882) 

— continued. 

security from—Whether lien destroyed—Inten¬ 
tion—Transfer of Property Act, s. 56.—The 
question whether the acceptance of a personal 
seonrity by the holder of a lien from a person 
other than the purchaser destroys the lien is 
really one of intention whether the vendor 
, intended to do so. In the absence of any cir¬ 
cumstances pointing to that conclusion, there 
IS no presumption in favour of abaudonment of 
the lien. Kabuppiah PiLLAI v. T R. HABI 
Row. 10 M.L.T. 189. (33 M. 446, R.) 

' (392)— 8- 55 - Sale of immoveable property — 

Vender not bound to disclose the existence of 
pnor incumbrance to vendee.—Voder s. 65, 
there is no obligation cast on the vendor to 
disclose to his vendee the existence of a prior 
■ incumbrance on the property sold to the vendee. 

I Emprborv. BiSHAN Das, A W.N. 1905, 98 
I =2 A.L.J. 268 = 2 Cr. L.J. 218. 

; (393)—$. 55— Charge — Unpaid renders— 

I Vendor's Hen under English law~\Chancery 
, Court’s practice—Distinction between vendor’s 
under English law and a charge under the 
Transfer of Property Act—Purchase in consider¬ 
ation of a covenant— Purchase in consideration 
' Of sum of money. —A mortgagee, or charge who is 
in possession of an estate as such and gives up 
possession to a person entitled to it subject to 
his charge upon payment of what is then due 
, to him, is not precluded from afterwards assert¬ 
ing his right against the estate when further 
instalments, or further payments, become due 
to him. The charge which the veodor obtains 
under the Transfer of Property Act is different 
j in its origin and nature from the vendor’s lien 
I given by Courts of Equity to an unpaid vendor. 

, The latter is a creation of the Courts of Equity 
, and can be modified to the circumstances of 
, the case by the Court of Equity. As regards 
the former the law of India knows nothing of 
1 the distinction between legal and equitable pro- 
; perty in tbe sense in whioh that is understood 
, when equity is administered by tbe Court of 
Cbanoery in England; and the Transfer of 
' Property Act gives a statutory charge upon tbe 
. estate to an unpaid vendor unless it be excluded 
I by contraot. Such a charge stands in quite a 
' different position from a vendor’s lien. The 
I Court has to find something, either express. 

I contraot, or at least something from which it 
; i-* a necessary implication that such a contract 
exists, in order to exclude tbe charge given by 
the statute. The charge is not excluded by a 
mere personal contract to defer payment of a 
poriioo of the purobase-money, or to take 
tbe purchase-money by instalments, nor it is 
excluded by any contract, covenant, or agree¬ 
ment with respect to the purebase-money whioh 
ie not inooosistent with tbe continuance of the 
charge. A convoyanca or sale in consideration 
of a covenant to pay a sum cf money in the 
future is different from a sale in oonsideratioo of 
money whioh the purchaser covenauts to pay. 
The distiootioQ between tbe two may seem fine 
one, but it is a real diStiuotiion. The former does 
not give rise to a charge while tbe latter does. 

Webb t. Maophbbson, 5 Bom. L.R. 638. 
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(394) —S. 55—Covenant as to tills—WarraiUp 
—jj’raud—Afisrejjresenttttion—Caveat emptot.- 
Ooe D, vfho had only a life estate in certain 
property, sold it to one 0, and C sold it to the 
defendant, who subsequently sold it to the 
plaiotifl. D and all the subsequent vendors 
professed absolute interest io the property. In 
the sale deed, executed by the defeudaut in 
favour of the plaintiff, there was a special 
covenant as to the vendor’s title, and it was 
provided that if the property sold io whole or 
in part passed out of the plaiotiff’s possession 
owing to the claim of any person whatsoever, 
he would be entitled to claim from the defend- 
ant the value of the portion so lost. On a 
suit having been brought by tbe purchasers 
from the remaioder-meo, the property went 
away from the hands of the plaiotifi. He then 
brought the present suit to recover hie pur- 
chase-mouey from tbe defendant. It was con¬ 
tended on behalf of the defendant and held by 
the Court below that the defendant only 
purported to convey to the plaiotifi such right 
as he had acquired himself and if D bad only a 
limited interest, tbe defendant and tbe plaio¬ 
tifi had no mote, that these was no fraud or 
misrepreaentatioQ on the part of the defendant, 
who bad made over the title deeds to the 
plaiotifi and tbat the principle of caveat einplor 
being applicable, tbe defendant was not liable. 
Stld, that in view of s. 55 of the Transfer 
of Property Act, the doctrine of caveat auptor 
does not appl; to sales of land in India (2 
O.W.N. 222, k), and there being a special 
covenant protecting tbe plaiotifi against any 
latent defect in title, tbe plaiotifi was entitled 
to recover his purebase-money. NawAB 

Maulvi syed Mbhdi Husain v, dorogha 
ABHIQ JAPAR KHAN, 8 O.C. 348- 

(395) — S. 65—“ Material detect ” meaniiuf of 
—Concealment of claim against property, if 
entitles purchaser to rescind contract — Con- 
i/ract Act, ss. 17, 19.—The words “defects in tbe 
property “ in s. 55 of the Transfer of Property 
Act, include uot only defects io tbe property 
itself,butalcodefects io tbefitle to tbe property. 
And ol. 1 (a) of tbe section casts upon tho seller 
the duty of disclosing to tbe buyer all defects 
whether in the title or in tbe estate itself, while 
cl. 5 (a) casts upon the buyer ouly the duty of 
oommuuioatiog facts relating to tbe nature and 
extent of the sellers interest and not relating to 
tbe property itself.’ (Mostyn v. The West M'oslyn 
Coal and Iron Company, 10. P.D. 145 atp. 151, 
Notingham Patent Brick and Tile Company v. 
Butler, G. Coo., 308, 2 8w. 207. Heywood v. 
Mallaliau, 26 Oh. D. 857, 9 M. 62, 7 W.B. 
368. B.) And ae to the right of tbe buyer to 
reaoind tbe contract on the ground of non- 
disclosnre of defects in title, the Contract Act , 
lays down in a. 19 tbat be would be ao entitled 
only when suoh non-disoloaure amonnts to fraud 
within the meaning of s. 17 of tbe Aot. HAJI 
ESSA BUL£ISUAN V. DAYABHAI PABBCANAN- 
SAB. 20 B. 822. 

(896)—S. 55—y«ndor and purehaser — Deji- 
«Mncti in eatUnt o/ land eold—Breach of 


Transfer of Property Act (IV of - ]882>- 

— continiud. 

covenant—Damages — Limitation. —In a suit to 
recover damages for breach of covenant for 
title in regard to a small deficiency in the ex*, 
tent of land sold, it is enough fop tbe plaintifi to 
shew tbat be was not put in possession of it. 
He need not show as to wbo got into possession 
of the deficient portion. Bach a suit is governed 
by art .116, Limitation Act. TAVALA NaiiES^ 
VARA ROW V. 8ARIPALL1 SAMBASIVA ROW, 
U.W.N. 1911,361. 

(397 &. 398)—S. 55—Unpaid purchase mohey,* 
whether a charge on immoveable property sold 
—See Limitation act, 1908, arts, ill, 132, 
9 O.C. 284. 

(399) —8. 55—See LIMITATION ACT, 1908, 
art. 116, 21 M. 8. 

(400) —8. 65, limitation for suit to enforpo a 

veodor’s charge for unpaid purchase-money—; 
See Limitation act, 1906, arts. 132, 111, 99 
M. 305. , 

(401 >-S. 55—See Nos. 375, 376, 377. 3V8, 
379, supra. 

(402) —S. 55, cl. (1) t6). (4) lb)~Na(ilre'of 

vendor's lien — Vendor's possession whettier aa- 
verse—Onus of jiroof.—Both iu England and .in 
India, under the Transfer of Property Act, the 
vendor’s lieu for unpaid putebase-moDey is non- 
possessory. He is only entitled to retain the 
title-deeds and to a charge for tbe unpaid pur¬ 
chase-money. Even assuming tbat the onu^of 
showing that the pnssession of unpaid vendor 
was not adverse rests upon the vendee, held, 
that, in tbat particular case, the onus was siifli- 
cieotly discharged by tbe extract from tbe vLMage 
accounts, which showed tbat, after the oobvoy- 
auoe, tbe putta was transferred in tbe name of 
the vendee. VELAYUDA CHETTY v. GOVINDA- 
BAAfY Naicker, 17 M.L.J. 490 = 30 H- 524=3 
M.L.T. 10, (11 C. 220. R.) [R.,5 M.L.T. 

205 ; Reheard, 8 Ind. Cas. 364.] 

(403) —S. 55 (i) — Mortgagee selling under 
power of sale—Possession how {/iwen—Oiisfrwc-. 
tive conduct of toiants does not effect possession. 
—A mortgagee of land with an inhabited house 
tbereoo sold tbe property in virtue of bis power 
of sale. The purchaser, after paying a oertain 
sum as earnest money, refused to pay the 
balaoce of tbe purchase money and olaiilied 
back what he bad paid, because, tbe tenants ol 
tbe house refused to recognise either party as 
their landlord and to pay rent. Under the 
oiroumstancee tbe purchaser cooteuded that 
tbe vendor could not give him efiective posses¬ 
sion of tbe property. Beld, tbat thd vendor 
could give efiective posseaeion of tbe property. 
SULIMAN AHMED 8EDAT ' V. PALANEAPPA 
Cbetty, 8 lod. Caa. 609. 

(404) — S. 65, els. 1 l/j, 3 and 4 (6)— Unpaid 
purchase money, vendor's statutory charge for— 
Vendee’s right to possession—Indian Courts, 
whether can introduce and enforce equitUf vtodh 
fying statute law. —According to the Transfer of 
^opetty Aot, the vendee is entitled to posMs* 
aiOD after oouveyanoe, and the vendor hab ia 
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statutory oharge oa the property for his unpaid 
parohase money. To hold otherwise would 
eVorride tho provisions of the statute. It is 
not open to Courts of this country to introduoe 
and enforce equities modifying the provisions 
of Statute Law. Tne law of India, speaking 
broadly, knows nothing of the distinction 
between legal- and equitable property, in the 
sonab in whiob it was administered by the Court 
ofOhanoery in England. VELAYUTH4 ChETTI 
▼. GOVINDASAMt NAICKEN. 5 M.L.T. 205. 

(405) S. 55, Sub s. 1, cl. {gt — Sale of a 
^ortgage-oeaee l>ee from tncumbrances—Vendor 
bound to pay ojf attachment thereon.--Where 
a mortgage-decrse was sold free from incum¬ 
brances, the vendor is bound, upon a principle 
analogous to that emoodied m ‘to pay ofi tho 
claim of any attaching creditor against the 
deoroe sold, and hand the decree over to the 
purchaser free from incumbrance.’ KHETSIDAS 
^RWALA V. 8HtB NARAYAN MURDHA, 9 C. 
W»N« 178* 

(406) —S. 55 (I), cl. (g)—Contract Act (IX of 
1872), s. 69— Pctytncntlof Qovernmeni revenue by 
party tnterested iv, saxniig propetiy^Private 
sale of vroperiy—TAabxltty of vendor-Contri- 
button, —Where plaintiff, who was interested 
in ^ving property,from sale for non-payment 
of Oovornment revenue, paid the revenue, and 
the property was in the meantime sold by tho 
owner, the liability of the vendor for payment 
01 OovernLoent rovonue having accrued due 
before the sale ; held that the person paying 
the revenue was entitled to be re-imbursed by 
the vendor, Oantaluri Ragavaraju v. 
AANJALURi Ramasawmy. Sind Cae. 4S9. 

(407) —S. 55 ('2)““Covenanl in a dead, bind¬ 
ing on heirs of parties—'Period when par- 

bound—Ro» judicata^D^cision of .dssisfonf 

^oUector, second clasi—Second suit in Court of I 

Assistant Collector, first class.— a Mahal was 
transferred on condition that the vendor should 
retain certain speoified land in that Mahal and 
the vendee should pay che whole of the land 
revenue for that Mahal including the land in 
question, aud should also pay to the vendor a 
certain specified sum very year- The original 
parties to tho contract died many years 
ago, and a partition of the Mahal had ! 
also been made ; Beld, that an agreement 
o. tho above nature could not be enforced for all 
time, against the persons, who might happen to 
be owners of the Mahal, at the instance of those 
Who might happen to be the owners of the land 
reserved. A decision of an Assistant Collee- 
tor. second class, does not operate &s res judicata 
to a suit of the same nature instituted in the 
Court of the Assistant Collector, first class, 
wjiioh the former was not competent to try! 
Ram OOVIND V. Sbi Tsakueji Maharaj 11 
A L.J. 231. 

(408)—«S. 55 (2)—Sijie— Implied covenant fot 

-Uuder b. 55 -(2) of che Act, in the 
absence of a contract to the contrary, the seller 
shall be deemed^ to contract with the buyer 
that tho interest which the seller professes to 


I Transfer of Property Act (lY of 1889f 

— continued. 

transfer to the buyer subsists and that he has 
power to transfer the same. VISHWanATH 
DHUNDIRAJ V. VlTflOBA BAPCBAM TONGIT ’ 

13 C.P.L R. 97. (15 C. 298. F.\ 

. 

(409) S. 55 (2)Sale deed—Warranty of 
title—Interest sold whether a suftsisfing interest, 
—A prior mortgagee brought a suit for sale of 
the mortaged property without making puisne 

I mortgagees parties to the suit. He had the 
property sold and purchased it himself. He then 
brought aseoond suit against the puisne mort* 
gagees who were three and joint. The snit was 
I compromised, the latter agreeing to pay certain 
I amount, and the compromise was embodied 
in a decree. One of them, B, paid his one-third 
share of the money and recovered possession of 
the third share of the property. Another N paid 
the other two-thirds and took possession of the 
I test of the property. N sold this two-thirds share 
to P. The third puisne mortgagee, B. who was 
a brother of N, brougho a suit against P and 
recovered half of the two-thirds share. In a 
suit for recovery of half the sale price byP 
against N, held that, while the reference to the 
decree and the oompromise in the sale deed 
operated to save the vendor from a charge of 
fraud, it was quite insufficient to relief the 
vendor from the obligation imposed upon him 
by 8. 55, ol. 2 of the Transfer of Property Act. 

Muhammad Ibrahim v. Nakched Ram, 7 
A L J. 7S2=s6 lod. Gas, 890. 

(410) —8. 55 l‘2) — See APPELLATE COURT 
—Objections first taken in appeal, 15 
M. 50. 

(411) —s. 55. cl. 2,—See LIMITATION ACT, 
1908, art. 116, I M.L.J. 479. 

(4121—8.55, ol. 2—See LIMITATION ACT, 
1908, art. 116, 1 M.LJ. 162. 

(413) —S. 55 (2)—See TITLE, L.B.R. 1893— 
1900, 455. 

(414) —S. 55, cl. 4 (b)—Interest on purchase 
money—Right to payment of interest not absolute 
under s. 65, cl. 4 lb)—Subject to equities of each 
case—Agreement to pay money and deliver pos¬ 
session contemporaneously—No stipulation ns U> 
interest—Inttrest not payable—Object of s. bb,, 
cl. 4 t6). -8. 55, ol, 4 (b). Transfer of Property 
Act, does not give the vendor an absolute right 
to interest on tbe purohase-money, irrespective 
of the equities and oiroumstaoces of each oase. 
Tbe object of the clausa is to give the vendor a 
lien ou che property for the unpaid purchase 
money, and also for interest, if any, due on the 
principal sum. It does not enact tfiat the 
vendor is entitled to interest in every case. 
(27 M. 28. M.W.N. 1910. 637, R.) Where 
the parties intended that payment ol the 
purchase money and the delivery of posses-, 
eipn of the property should be carried oai 
contampocaneously, interest on the money 
would not be payable so long as tbe vendor 
was in possession of the land. MUTHU 
Chetty V. SINNA VblliaM Osetty alias 
SlNNA' Ka'RUPPAN chetty, 21 M.ti.J. 288. 
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(415) —S. 55 (4) {Jb)—E3ichange^PrincipU of 
s. 55, sa6-5. 4. cl. (b), not applicable to u—No 
charge on property exchanged for money due ,— 
The principle of 3. 55, aub-s. 4, cl. (6) of the 
Act, does noi apply to tbo case of an exchange. 
There can, therefore, be qo charge ou the pro¬ 
perty exchanged for the balance of any money 
due under such excbaage. KRISHNA NaIR v. 
KunduNAIR, M W N. 1912, 939 = 16Iod. Gas. 
109. 

(416) —S. 55 (4) '61—Nature of suit by 
vendor to enforce charge for unpaid balance of 
purcheae-mooey “Duty of vendor as prescribed 
by 8. 55, Transfer of Ptopercy Act—See LIMIT¬ 
ATION ACTS, 1908, Arts. Ill, 132, A-W.N. 
1908. 7l«3 M.L.T. 374 = 5 A.L.J. 243=30 A. 
172. 

(417) —S. 66. cl. (5)—See LliflTATION ACT. 
1908, arts. 132. Ill, 21 A. 454=A.W.N. 1899, 
170. 

(419)—S-55—Swb s. 4 [b)—Vendor's lien'— 
Sutf to enforce charge against the property^ 
Limitalion—Act XV of 1877 (Indian Lv iitation 
Acl},sch.ii. arts. 3'i, 111.—/(eW. tbac a suit 
by a vendor of immoveable property to en¬ 
force against tbc property bis lien for the 
unpaid purchase money under s. 55 sub-sec. 4 
(6) of the Transfer of Proper, y Act, 1882, falls 
within art. 132 of second schedule to the Indian 
Limitation Act. 1877. HAR LAL v. IIUHAMDI, 
A W.N. 1899, 170 = 21 A. 454. (18 B. 48. 22 

B. B46, F.; 21 M. 141. 12 l.A. 12. B.) 

(419) —S. 55, ci. i (bi—Vendor and purcha- 
ggr— Vendor’s lien for unpaid purchase money— 
Agreement that purchase money should be paid 
by vendee to third parties—Wheiher vendor can 
enforce the statutory ckaige. —Where the agree¬ 
ment between a vendor aud a purchaser of pro¬ 
perty is that the veodee should pay the purchase 
money or part thereof to a third person to whom 
the vendor ia indebted, there is no statutory 
lieu on the property which the vendor can 
enforce in default of payment by the veodee. 
but only a personal coveoant, the breach of 
which must be compensated in damages. 
AllDULLA BEARY v. fclAMSALI BEARY. 8 
Ind Oas. 87 = 7 M L T. 378 = 33 M 446, (80 
l.A. 238, 31 C. 67. fl.: 29 M. 305. Ezpl.) 

(420) —S. 56(4) (b)—Unpaid purchase money 
— Vendor's Itcn—Money left with vendee for 
payment to deereediolder not tnconsistenl with 
the continuance of charge—Limitation— Sale- 
Vendor and purchaser.—k »o\A his property to 
B in 1896, and left a portion of the purchase 
money with the vendee for payment to C, who 
held a decree against A. B did not pay the 
money toO. A. therefore, sued to recover the 
money from B in 1908 : held, that the suit was 
not barred by limitation B. 56 of the Trans¬ 
fer of Property Act. 1882. creates a charge in 
laTonc of the vendor for the nnpaid purohasa 
money. The fact that the money was left with 
the veodee for th- payment to 0, was in no way 
inoonaistent with the oontinuanoe of the Iteo. 

C. IX—102 


TrADsfer of Property Act IV of (1882)' 
—confinued. 

HAR CHAND V. KiSHOttI SINGH. 7 Ittd. CaS. 
639. (A.W.N.1908. 71. 3 M.L T. 374. 5 A-L.J. 
243, 30 A. 172, 31 C- 57. 13 M L.J. 389. 5- 
Bom. L.R. 838, 8 C.W.N. 41. 30 l.A. 2-38 
P.C.. P.) 

(421)-5. b&.subs. (5). ci. ( 5 )-Vendor oni 
purchaser—Mortgaged property sola subject to 
mortgage— Implied contract of indemnity — 
Seller damnified by reason of buyer not 
discharging mortgage-debt—Suit for damages if 
lies —Limitation—Liviitation Act (1877). Scii. 
II, art- 83— Measure of damoges.—Where one 
buys from another an equity of redemption 
subject to a mortgage and merely pays for thq 
value of that equity of redemption, he contracts 
to protect bis vendor from the obligation of 
the mortgage, the buyer’s contract with the 
mortgagor being that the debt should not fall 
upon the latter. It is a contract of indemnity 
and the buyer would be bound without any 
specific contract to indemnify the seller. 
Where a portion of the mortgaged property was 
Sold subject to the mortgage, but the buyer 
having failed to pay off the mortgage, the latter 
sued on bis mortgagee, and the whole of the 
mortgaged property was sold and the seller was 
dispossessed of tbe lands which had been retain¬ 
ed by him. Jfeid—That a suit by the sellec 
foe damages against tbe buyer was governed 
by Art. 83 of tbe Limitation Act. time run» 
oing from the date when tbe seller was actually 
damnified, vtz, tbe date of dispossesion. The 
word “ contract ” in art. 88 does not mean an 
express contract. Quaere : —Whether tbe deed 
of sale being registered, the period of limitation 
was that provided by art. 116? Quaere:— 
What under tbe oiroumstances would be the 
proptr measure of damages ? Ram BARAI 
8INOH V. SHBOOBNI SINOH. 16 C.W.N. 1040 
= 16 Ind. Caa. 73. 

(422) -»-8. 65 (5) (61—See SPECIFIC RELIEF 
ACT. 1877. 8. 18. 4 L.B.R. 86. 

(423) —S. 55 (5 d)—Salt of portion of 
dari—Buyer pul in possession of property sold — 
Covenant by teller to do all acts necessary in res¬ 
pect of the sub division and separate assessment 
of the property sold—Separate assessment not 
made by Revenue authorities—Liability of buyer 
to pay peishoush for the property soW.—Where 
a portion of a Zemindari was sold to tbe de* 
fendants and tbe sellers covenanted to do any 
act necessary in respect of the sub-division, re¬ 
gistration and separate assessment of the pro> 
perty sold, and, owing to an objection on the 
part of tbe Revenue authorities to tbe sub¬ 
division and separate registratiuo. the sellers 
continued to pay thepeishcush in respect of tbe 
entire Zemindari including tbe portion sold, 
and afterwards sus tbe defendants (or recove^ 
of tbe proportionate share of tbe peisheush in- 
respect of tbe portion sold to them, held, 
that, under s. 55 (S-d) of tbe Aot. the buyer is 
bound to pay all publio charges subsequent to 
the passing of tbe property to him, in the ab> 
senoe of a contract to the contrary, and that 
there was no suflUrient reason for imposing, on 



1619 


THE ALL INDIA DIGEST. 


1620 


Traosfer of Property Act (IV of 1882) 
— continued. 

the vendee, a liability, only conditional on the 
suo-divisioQ and separate assessment being 
brought about by the vendors, in lespeot of what 
was a first charge on the incomes of the property 
in tbe hands of the vendee, and that the non- 
determination of tbe separateassessment has no 
reference to the liability itself, which attaches 
as an incident of the transfer and is com¬ 
plete when the property passes, Obtfer. The 
failure of the vendor’s duty to have tbe sub¬ 
division and separate asfcssnaeot efiected would, 
at most, only entitle toe vendee to damages 
and would not afiect the question of tbe ven¬ 
dee’s liability in respect oi tbe public charges. 

Gori Setti Narayanasaw.mi Naidu v. 
Raja Kavali arunachklla.Row, IM.L.T. 
318 = 16 M.L.J. 563 = 29 M. 819. 

(424) S. 55 (6) (d). applicability of principle 
of. to Court sales—Sale of property subject to 
charge for maintenance— See CONTRACT ACT, 
lft72, s. 69. 17 M.L.J. 250 = 30 M. 461, 

(425) S. 55, sub-sec. 6, d. (b)—Scope — Pay- 
tnetii of money by purchaser—Claim to have 
sale completed — Refund — Charge— Applicabi¬ 
lity of clause. —Tho charge given under s. 65, 
suO'Sec. 6, cl. (b) of the Act. being for money 
paid, pre supposes that tbe purchaser has be¬ 
come entitled to get back the money. The 
clause applies to the case of a sale having fal¬ 
len through and tbe purchaser consequently 
having acquired a right to get back the money, 
and does not apply to the case of a plaintifi 
who, having paid the mouey in performance of 
his contract, claims to have the sale completed. 
K. ABDUL KHADIR MUHAMUAD V. ?. MAM- 
MAD, 8 M L.T, 361 = 8 lod. Cas. 144. 

(426) S. 65 (6} (b)— Sale wholly invalid — 
Vendee's charge — Whether eiisfs.—In a case 
where tbe sale is wholly invalid, s. 55, cl. 6 (b), 
does not operate so as to give tbe vendee a 
charge upon the property. MUTHU GOUNDEN 
V. Chbllappa Gounden, 8 M.L.T. 464. (29 
M. 336, Appr. \ 28 B. 466. D.) 

(427j—S. 55 (d) —Proper conveyance—Duty 
of transferor.—See NEGOTIABLE INSTRU¬ 
MENTS ACT. 1881, Ss. 9,43, 46. (3), 10 M.L.T. 
79. 

• (428)—8s. 55 (4) (b). 57 (d)—Application of 
to tbe Punjab— See INSOLVENCY—MISCEL¬ 
LANEOUS, 148 P.R, 1907. 

(429)— Ss. 55 and 59— Assignment of mort¬ 
gage right pending suit on mortgage — InsuM- 
cient attestation of themortgage deed—Discovery 
of this defect after assignment—Suit by assignee 
for refund of purchase money—Special cove¬ 
nant protecting assii;HOf from liability —Effect 
of.—A mortgagee assigned all bis tights under 
the mortgage bond, after instituting a suit on 
the bond against tbe mortgagor. At the time 
.of assignment, both parties were ignorant of 
the fact that the bond was attested by only 
one witness, contrary to s. 59. Tbe assignee 
epecially oovenanted that the assignor (mort- 
.gagee) shall not be liable for ^oy defect in tbe 
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claim transferred and assigned or responsible 
for any sum of money that may not be re¬ 
covered by the assignee. Subsequently, the 
above defect was discoyered and the assignee 
brought a suit for declaration that the assign¬ 
ment was void and for a lefuod of the con¬ 
sideration paid byShim to tbe assignor for tbe 
assignment. Held, that the assignment was 
not void, and that tbe assignee was not 
entitled to the refund, in view of the 
special covenant referred to above. Assum¬ 
ing that the technical informality in tbe 
mortgage deed would constitute a . breach 
of the covenant, by the vendor, under s. 55 
the special covenant, upon which tbe vendor 
(mortgagee) relies, negatives tbe statutory 
covenant that tbe interest which tbe seller 
professed to transfer subsisted. In other 
words, there is a contract to the contrary, with¬ 
in the meaning of s.SS. Non-compliance with 
the rule laid down in s. 59, as to attestation by 
witnesses, does not render the personal coven¬ 
ant to pay the debt void. With reference to 
bonds for money, which purported also to 
mortgage immoveable property for tbe debts, 
but which were not registered as required by 
tbe Registration Act. the non-registration has 
been held not to affect tbe validity of tbe 
contract to pay tbe debt, and there is no real 
difference between the two oases. Whether a 
particular affirmation of tbe quality of a specific 
thing sold is conditional, and the transaction is 
to be null, if the affirmation is incorreot, is only 
a question of the intention of the parties to be 
decided by tbe circumstances of each case. 
Where, in addition to tbe affirmation, there is 
a separate warranty also in the agreement, tbe 
existence of such separate warranty shows that 
tbe matter of the warranty is not a oondition or 
essential part of the contract, but that the 
intention of the parties was to transfer tbe pro¬ 
perty in the subject of the sale at all events. In 
such cases, if tbe sale is made in good faith 
and there is a breach of tbe warranty, a pur¬ 
chaser is entitled only (o compensation for tbe 
breach of tho warranty and the sale is not even 
voidable. Tbe present is an a fortiori case, in¬ 
asmuch ss tho vendee (assignee) has chosen to 
contract to take tbe claim with all its defects, 
and to bold tbe vendor not responsible for tbe 
consequences. SADU KAVAUR v. TADEPALLY 
BASAVlAH, IM.L.T. 416 = 17 M.L.J. 167=30 
M. 284. (26 O. 79. Appr.-, 18 M. 29, Not Appr.\ 
12 B. 7. D.) [F., 32 M. 410=19 M.L.J. 584 = 

1 Ind Cas. 1.] 

(430) —Ss. 55,81, 101—yendor’s lien —Un¬ 
paid ^urcAose money — Recital of non-papmenf of 
purchase money and of agreememt to execute 
mortgage therefor on sale-deed—Subsequent 
mortgage in favour of another having notice of 
non-payment of safe amount—Yegor's lien 
whether extinguished—Effect of s. 101— Trans¬ 
fer of Properly Acl—AppHeabilHy of a. 81— 
Hindu Law—Joint-family — Alienation—Sale 
of share by co-parcener in favour of others— 
Validity.— S, one co-paioener of a joint Hindu 
family sold to his other oo-paiceners his 

M ■ 
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.ooe-siitb sbnre of the family properties for Bs. 
70.000 and the sale deed which was executed in 
August 1894, oontained a statement that a sum 
of Rs. 7,000 due on account of purchase money 
was not paid and that the same was reserved on 
account of a hypothecation bond to be executed 
by the vendee in favour of tbe vendor. In 
November 1894, the plaiotifi obtained (tom tbe 
vendee a mortgage of some of the properties that 
formed the ooe-aixtb share of tbe vendor. In 
December 1894, the vendee gave to the vendor a 
-mortgageof someof the properties which formed 
originally part of the latter’s share. Held that 
the plaintiff must oe taken Co have had notice 
that Rs. 7,000 of the sale amount remained 
unpaid and that the vendor-mortgagee had 
priority over the plaintifi. A co-parcener can 
alienate or get rid of his share to other co-par- 
oeners not necessarily to them all jointly but to 
one whom be chooses or to some out of tbe 
whole body. He cao do this either by way of 
sale or by way of surrender. If the transaction 
takes the form of a sale and is for valuable con¬ 
sideration and if tbe other co-parcener accepts 
tbe transfer as a sale, there is no reason why 
the Court should not attach to the transaction, 
whether it is called a surrender or whether it is 
called a sale, tbe effect which tbe Transfer of 
Property Act gives to a sale. If it is a sale, then 
a charge under s. 55, Transler of Property Act. 
attached to tbe whole of the property sold to 
tbe extent of Rs. 7,000. The statement in the 
sale-deed that tbe sum of Rs. 7,000 is reserved 
with tbe vendee in order that he may execute a 
hypothecation bond for that amount in favour 
of tbe vendor does not amount to a *' contract 
to the contrary ” within tbe meaning of s. 55 
of tbe Transfer of Property Act. The fact that 
the vendor took a subsequent mortgage did not 
put an end to tbe vendor’s lien. It must be 
held under s. 101, Transfer of Property Act, 
for tbe benefit of the vendor who has a cnarge 
•upon the property, that the charge was not 
merged in the mortgage. S. 81, Transfer of 
Property Act, applies only to cases where the 
plaintiff has no notice of the previous mortgage. 
LAH8HMANA lYBR V. 8ANKABAMOORTHI 
PlLLAYAN, 13 H.L.T. 364. 

(431»—Ss. 55 (6) (b). 89 and 95—C/tarpe— 
Money paid by the purchantr o/ a portion of the 
piorigaged property to pay off a prior mortgage 
•^Payment by one toko acltcally supplies the 
money—Oentribution—Mortgage. —In 1886 one 
B mortgaged an entire village B and patlis or 
shares in 4 other villages, and in March, 1901, 
the mortgagee obtained on tbe basis of this 
mortgage a decree for Rs. 59,480 by sale of tbe 
mortgaged property. In September 1901, the 
mortgagor R entered into a contract with tbe 
plaintiff for sale of the entire mortgaged pro- 
petty for Rs. 60,000. Before this contract was 
axeonted and formal deed of sale written oot in 
favour of plaintiff, the mortgagor in October, 
1901, entered into another oootraot to eell the 
aame mortgaged property to tbe mortgagee 
lot 76.000. Id November, 1901, the vil¬ 
lage B was sold by B to tbe plaintiff (or 
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Rs 37,237 of which Rs. 28,000 were retained by 
tbe plaintiff to be paid to the mortgagee. In 
December, 1901, tbe plaintiff deposited tbe 
whole sum of Rs. 59,460 in Court for payment 
to tbe mortgagee, which sum was withdrawn 
from Court by the mortgagee in March 1902, 
and in pursuance of tbe agreement to sell made 
with the mortgagee in October. 1901, he brought 
a suit for specifio performance of the contract 
of sale against R excluding from bis claim tbe 
village B already purchased by tbe plaintiff and 
obtained a decree in 1903 as to the pattis in the 
four villages on payment of Rs. 37,763. The 
money was paid by the mortgagee into Court 
praviog tbat^it might be given to R on bis exe¬ 
cuting tbe sale-deed. Prior to tbe aforesaid 
payment, plaintiff bad informed the mortgagee, 
that he had paid Rs. 31,460 over and above tbe 
amount left with him by R for payment of tbe 
mortgage decree and either the said money 
should not be paid to R, or a notice given to tbe 
plaiotifi of the deposit of tbe money in Court so 
that be might withdraw it therefrom himself. 
No notice of the deposit of the money was given 
to tbe plaintiff and the whole of the money was 
paid to R on bis executing the sale-deed as to 
the pattis in favour of the mortgagee. Tbe 
plaintiff then instituted this suit against tbe 
mortgagee for recovery of Rs. 31.480 plus 
interest by way of damages by sale of the pro¬ 
perty sold to the mortgagee on tbe ground that 
he bad a charge to that extent on the said 
property. Tbe mortgagee pleaded that the 
money was oot a charge on the property par* 
chased by him on tbe ground that tbe money 
towards tbe mortgage decree ewas not paid by 
the plaintiff himself but was paid by R and that 
it was not paid as mortgage money but as part 
of tbe pucobase money. Held, that the plaint¬ 
iff who bad become the owner of a part of tbe 
mortgaged property and who paid off tbe 
mortgage debt in order to save the property 
from being sold in execution of tbe decree 
obtained on tbe basis of tbe mortgage of 1866, 
acquired a charge ou tbe 4 pattis in respect of 
80 much of tbe money as tbe pattis were 
raieably liable for.— Held, further, that the 
money having been supplied by the plaintiff 
lor tbe payment of the mortgage decree, tbe 
payment must be considered to have been 
made by tbe plaintiff and it was quite im¬ 
material that R and not tbe piantill deposited 
the money. He/d. also, that even if tbe money 
paid by theplaint-ifi were considered aspuiobaBe 
money, be had a charge on tbe property sold 
to tbe mortgagee to the extent of the money 
paid by him under s. 55 (6) (5) of tbe Traneier 
of Property Aot (IV of 1882). THE Hon’blb 
BAJA ALI MOHAUMAD KHAM V. THE DEPUTY 
COMMISSIONER OF BABA BANKI, 9 0.0. 2B9 
B. (12 A. no. 22 A. 384, 26 A. 407, 34 M. 96 
36 M. 686, 36 6. 87. B.) 

(432>— Ss. 66, 88 — Damages for breach of 
siatut43ry eoMnanI for title—Covenant for quiet 
enjoyment, breach of. —On June SOtb, 1668, the 
defendant, in ooosideration of a certain sum of 
money, executed in favour of tbe plaintiff » 
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biit-f-'atr of certain lands. Subsequently H. P., 
iv orotber of tbe defendant, who had abaconded, 
appeared in 1897 and established his right to 
half this property and to that extent dispossess¬ 
ed tbe plaintiS. In his plaint, in the suit 
agHtust the defendant, the plaiutiS sought a 
decree for certain other land, belonging to the 
defendant, to replace the land from which he 
bad been dispossessed. Held, that tbe plaintiff 
was not entitled to take any land from the de¬ 
fendant in lieu of tbe land of which be had bean 
deprived by tbe defendant's brother, but in the 
absence of a contract to tbe contrary, express ' 
or implied, tbe defendant was liable in dama¬ 
ges for breach of tbe statutory covenant for 
title or tbe statutory covenant for quiet enjov- 
ment. Jalpa Pande v. Gur PRASAD, ’ 9 
O.C. 78. 

(433) —Ss. 55 (2) and 103 (c) — See LIMITA¬ 
TION ACT, 1908, arts. 116,62,97.29 M. 353, 

(434) -S.s 55 (2). 108. 109—Safe of ivunovenble 
prnperfif—Agreement by x'endee to make certain 
payments for all time tocenne—Not binding — 
Rent-free prnnf,—Where, in the year 1833, on 
tbe sale of a zemindari property, a certain por¬ 
tion was excluded and retained by tbe vendor, 
and it was agreed that the vendeeshould pay the 
revenue assested on tbe portion thus excluded, 
and further that tbe vendor was to receive from 
tbe vendee a certain amount annually, and both 
tbe zemindari and the excluded portion bad 
passed through a number of bands, held that 
tbe agreement did not tun with the land, and 
the transferees of tbe vendees were not bound 
by tbe agreement for all time to come. Tbe 
agreement could not be treated as a revenue 
free grant which was to remain in force until 
it was resumed. SRIThakurji MAHaRA.t v. 
Lachmi NARAIN, 11 A. L. J. 212. 

I 

(436)—S. 56, (6) Ch)—Equitable principle in, 
application of—See REGISTRATION ACT, 1908, 
88. 17, 49, 5 N.L.R. 70 = 2 Ind. Cas. 241. 

(435-a)—8. 56—See Nos. 713, 819, infra. 

(436)—Ss- 56. 67. 81 and 88— Mortgage— 
Bona fide purchaser for value of part of the 
lands comprised tn a prior mortgage—Right to 
in.sisf on other laiuls being sold first —-Marshall¬ 
ing.—Oo reading tbe two ss. 56 and til of tbe 
Transfer of Property Act, it was held, that a 
purohnser of one of the lands comprised in a 
first mortgage has no right to insist that the 
other lands comprised in tbe mortgage should 
first be sold before selling tbe land that be pur¬ 
chased. It may however be pointed out that, 
under S. 88 of the Transfer of Property Act. 
the Court may order that a portion sufficient 
to dibcharge the plaintifi's debt be sold, and if 
the part not sold is sufficient, and if the plaint- 
id cannot possibly be prejudiced by such sale, 
it may be open to tbe Court to direct in the 
decree its sale before the other property. 
Further, in execution of a decree for tbe sale 
of all the lands, the lands not sold may be sold 
first, and if the sale-proceeds are suffioient to 
discharge the plaintifi’s debt, the.sale of the. 
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other lands may be stopped. KO&IMINENI 
APPAYYA V. Mangala Ranqayya, 3 H.L.T. 
287 F B, =18 M.L.J. 229. (5 M. 387, 11 C. 
258. 17 A. 435, 31 C. 95, F.; 29 M. 217, 7 A. 
711, 22 B. 30. P.B., R.) 

(437) -Ss. 56. 81. 82—See CONTRIBUTION 
Suit for—General, 3i c. 95=8 C.W.N. 30. 

(438) —Ss. 56. SI, SS—Marshalling of security 
—Mortgagee ordered to proceed against mortgage 
property free from other mortgages—Mortgagee 
not making payments as 2 >'' 0 vided in mortgage- 
deed—Failure of consideration — Subsequent 
payment. —On the 3rd January 1896, G mort¬ 
gaged ten pieces of land to V, for Rs. 400- Out 
of this sum. Rs. 200 were paid at the time of 
execution of tbe conveyance ; and the balance 
Rs. 200 V covenanted by tbe mortgage-deed to 
pay it to N, a prior mortgagee, V failed to 
make this payment; and G sold to R, on the 
10th July, 1897, five out of tbe ten pieces of 
land {viz.. Nos. 6-10) and some other property; 
and out of the sale-proceeds redeemed tbe 
mortgages to N. On the 15th March 1896, V 
paid Rs. 200 to G. A fortnight hence, that is. on 
the 30th March 1898, O mortgaged four pieces 
of land (i.e.. Nos. I, 3, 4, 5) to S for Rs, 400 
In 1902, S sued G on bis mortgage and, in 
execution of the decree for sale obtained there¬ 
in, became purchaser through Court of tbe 
four pieces of land. In 1904, Vs heirs (the 
plaintifis) sued on their mortgage. The lower 
Courts gave them a decree treating their mort¬ 
gage as one for Rs. 200 only instead of Rs. 400; 
and they further directed that, in tbe event of 
G's failing to pay the amount found due on the 
mortgage, the plaintiffs should first proceed 
against piece No. 2 ; and to bring to sale tbe 
pieces sold to R (Nos. 6 10) and to 8 (Nos. 1,3. 
4, 5) only in case tbe decree was not satisfied 
by a sale of the former. On second appeal: 
Held, upholding tbe decree, (1) that the 
plaintiffs were not entitled to treat their mort¬ 
gage as one for Rs. 400; because, V not having 
paid Rs 200 to N as agreed upon, there was a 
partial failure of consideration of the mortgage- 
deed, and the subsequent payment of the 

' amount could not serve in law to undo tbe 
effect of that failure so as to prejudice tbe rights 
of R. (2) That the Court had power, under s. 88 
of the Transfer of Property Act, 1882, to pass 
in such a suit a decree for sale, ordering that, 
in default of tbe defendant paying as mentioned 
in the decree, tbe mortgaged property or a 
sufficient part thereof be sold. S 56 of the 
Transfer of Property Act, 1882. applies only as 
between a seller and bis buyer, not as between 
a mortgagee of the seller and tbe buyer. A 
mortgagee, who purchases mortgaged property 
in execution of bis decree for sale on his mort¬ 
gage, becomes a purchaser by estoppel, that is 
to say. he purchases the interest of both the 
mortgagor and the mortgagee. SUBRAYA v. 

Ganpa, 13 Bora.L.R. 678. (5 B. 2, 5, R.) 

(4391— Si. 66 (6) (6). 128—Sa/e-<?»/f- 

Transfer of propnty ^Consideration in shape 
of services rendered or to be rendered— Grant .bf- 
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ttsst$sine^it-~’Rtgislralien Act (HI of 1877)i s. 17. 
—The plaintifi eued to recover atreare of assess- 
meat. Tbe defendant claimed exemption from 
assessment under two documents which release 
ed him from the payment,and which were pass¬ 
ed by a predeoessor-in-title of the plaintiff by 
way of reward for services, which tbe defendant 
had rendered or was expected to render him. 
The documoots were neither stamped nor re¬ 
gistered. Tbe lower appellate Court treated the 
transaction as one of sale and. applying s. 56 
(6) (61 of tbe Transfer of Property Act, 1882, 
ordered the plaintiff to pay what the Court cal¬ 
culated to be the equivalent of purchase-money 
to tbe defendant before be recovered the assess¬ 
ment. Beld, that the transaction must be 
regarded as one of gift, not sale; what was 
given in gift was regarded in Hindu Law as 
nibhanda. which is immoveable property ; and 
there could be no gift of immoveable property 
except by a registered iostrumeot, signed by or 
on behaif of the donor and attested by at least 
two witnesses. There having been no such 
instrument in support of the defendant's title, 
he could not set up tbe right in answer t« 
plaintiff’s claim. MaDHAVARAO MORESHVAR 
V. KASIBAI DatTUBHAU. 12 Boro. L.R.9 = 
5 Ind. Cas. 999=34 B. 287. 

(440) —s. 67—See CiV. PRO. CODE, 1908, 
O. XXI, r. 2, 24 M. 412. 

(441) —S. 57—Sec No. 428, supra. 

(441.0)—S. 68—Sec ClV. PRO. CODE. 1908. 

O. XXXIV. rt. 1. 16, 

(441-6)—S. 69—See Limitation act, 1908, 
arts. 132, 147. 

(441.c)—8. 58—See MORTGAGE. 

(442) —S. 58—Deed of indemnity—Property 
mortgaged— Hypothecation — Certain persons 
sold certain property to the plaintiffs. The 
vendors executed a document of indemnity on 
tbe same date agreeing that, if any prior lien 
or charge should be disclosed they would re¬ 
pay the whole money with interest, and they 
hypothecated certain property to secure repay¬ 
ment foe the purchase money. The vendees 
were dispossessed. In a suit to enforce the 
hypothecation in the document of indemnity 
held, chat there was clearly an engagement 
which gave rise to a pecuniary liability and 
that the terms amounted to a mortgage within 
the meaning of a. 58 of tbe Transfer of Pro- 
oert? Act. NlAZ AHMAD v. MANGU LAL. 5 A. 
L.J. 728 = A.W.N. 1908. 277. (13 A.28. /?.) 

(448)—8. 6S— Mortgage—Attestation —Co-ez* 
ictUant if may attest, execution by others—Evi¬ 
dence Act (I of 1872), ae. 68, 69, 70.—Amortgage 
bond executed by several persons was sought to 
be proved by the evidence of one of tbe execut¬ 
ants who was also the scribe of the document. 
Seid, that a party executing a document. 
iMinired by law to be attested, cannot be an 
atteating witness thereof, and bis evidence, 
even if he was present at and witnessed tbe 
dieoation of it by others, pannot be accepted as 
thabotan attesting witneea in regard to snob 

dxeoBtioo. (7 O.W.N. 386. D.) Quaen — 
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Whether admission of execution by a party is 
not receivable in proof of execution of such 
document by himself. PEARY MOHAN Maiti 
V. Sreenath Chandra Maiti. 14 C.;i|7.N. 
1046 = 7 lod. Cas. 739. 

(444)—8. 58— Mortgage by conditional sale — 
“Meddatu Krayam," meaning of—Construction 
whether document is sale or mortgage—Transfer 
of interest need tiof 6e in express terms. —The 
question whether a document is a mortgage or 
a conditional sale is not governed by the pro¬ 
visions of tbe Act. but the provisions may be 
looked to with a view to determine the legal 
effect of the instrument in question. S. 56 
specifies three instances of mortgage by con¬ 
ditional sale, and a document described as 
“Meddatu Erayam." which is defined as "Land, 
mortgaged with option to the lender to consider 

' it as bis properly if tbe mortgage is not redeem¬ 
ed within a stipulated period, seems to fall under 
tbe first kind of mortgage by conditional sale 
specified in tbe section.The mere use of the word 
“Meddatu Kraynm" in a document is not, how¬ 
ever. conclusive. A transfer of an interest in 
immoveable property need not be in express 
terms, provided tbe instrument, taken as a 
whole, operate as 6ucb a transfer. KOLA 
VENKATANARAYANA V. YUPPALA RUTNAM, 

29 M. 931. (14 M.L.J. 337, D.) 

(446) —iV. 58—Transfer of i7nmoveable pro¬ 
perly for consideration but to defeat creditors 
— Object known to the transferee—Effect to 
froni/er.—Where a transfer, though in fact for 

• valuable consideration, is in reality an arran¬ 
gement to defeat tbe creditors, it is wholly 
void against tbe creditors both under s. 63 of 
T. P. A., and under 13 Bliz., oh. 5, and 
cannot be up beld to tbe extent to which it is 
supported by consideration. If tbe object of 
transfer to tbe plaintiff was to defeat the cre¬ 
ditors, and the plaintiff was aware of this ob- 
ject, then the facts that there was considera¬ 
tion and there was an intention to transfer will 
not affect the question. KooLAYAPPA Row- 
thEN V. BALUSAMI. 9 M.L.T. 283. (30 M. 6, 
Appl.) 

(446^—S. 58— Mortgage—Hypothecation bond 
executed before Transfer of Property Act — 
No express provision for sale—Simple mortgage. 
—A hypothecation bond, executed before the 
passing of tbe Transfer of Property Act. and 
not expressly containing power of sale, is a 
simple mortgage within tbe meaning of s. 56 
of the Transfer of Property Act. RamaliNOA 
Udayan V. ARUKKANI, 9 Ind. Cas. 163=9 H, 
L.T. 309. 

(447) —8. 58— Unregistered mortgage —Per¬ 

sonal covenant to pay.—Tho mortgagee under 
an unregistered mortgage is, when tbe dopu- 
menc contains a personal covenant by the 
mortgagors to pay the debt secured thereby, 
entitled to sue on the covenant and obtain a 
personal decree against the mortgagors. 
OOMAJl V. BUBBABATAPFA, 18 M. 263. [P., 

96 M. 396; R., 17 M.L.J. 469,19 M.L.J.5b43* 
93M. 410;i>., 18M. 99.] 
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448)—8. 58—See BOM. ACT XXVTI OF 
1870. .s. 22, 3 Bom. L R. 545 = 26 B. 33. 

(449) —S. 58—See DECREE—DECBEE, CON¬ 
STRUCTION OF. 19 M 249 = 23 I.A. 32 = 6 M. 
L..J. 53, P.C. 

(450) —S. 58—See LIMITATION ACT. 1908, 
art. 148, 26 A. 337 = 1 A.L.J, 48. 14 B. 113. 

451)—S. 58—See Pre-emption — Con¬ 
struction OF VVA-TIB-UL-ARZ. 7 A. 343 = A. 
W N. 1885, 46. 

(452) —S- 58—Security bond—See REGIS¬ 
TRATION ACT. 1908, s. 17. 3 ML.T. 317=31 
It. 330. 

(453) —S. 58 (a) nnd {f:)-^Mortgaqe bif condi¬ 
tional sale—TesI—SaZe ivith condition of re- 

chase—Revision. —A document purporting 
to be one of sale, though it is accompanied by 
a contract reserving to the vendor a right of re¬ 
purchase. is not on that account to be constru¬ 
ed as if it were a mortgage. The test to apply 
is whether the relation of debtor and creditor 
subsists between the parties. If the relation 
does not exist, then the transactioo does not 
fall within the generarl definition of .a mort¬ 
gage in s. 58 (a) of the Transfer of Property 
Act, and. therefore, cannot be regarded as a 
mortgage by conditional sale within s- 58 (c). 
(12 A. 387, 17 I.A. 98. F.) Where the lower 
Court has not duly considered the law appli¬ 
cable to the matter and baa committed an 
error which goes to the root of the matter, the 
Court has acted with material irregularity in 
the exercise of its jurisdiction and the High 
Ccurt would be justified id interfering in revi¬ 
sion. Ma hnin U V. Osman Gani. 15 lod.Cas. 
423. (2 L B.R. 333, F.) 

(454) — S 58, cl' lb)—Sitnple mortgage—Power 
of sale—Necessity for intervention of Court —k% 
the expression '‘issued” iu cl. (6) of s. 58 is uot a 
right to sell but a right to cause the mortgaged 
property to be sold the power of sale referred to 
is not necessarily a power to sell without the in¬ 
tervention of the Court. The reference in the 
clause to an implied agreement is intended 
merely to reproduce the law as it previously ex¬ 
isted, under which law words of hypothecation 
have always been understood to import the 
right of the mortgagee to bring the property to 
sale for satisfaction of the claim. MOHAMMAD 
AMIN V. Jan Patel, 12 C.P.L.R 26. (2C.P. 
L.R. 57, F.) [R., I N L R. 76. 1 N.L R 117, 
6 N.L.R. 20. 2 N.L.R.106: Kzpl., 14 C P.L.R. 
17.1 

(455) —S. 58 (5)—Creation, by occupancy 
raiyat on bis nou-transferable holding, of a 
girby (usufructuary) mortgage, efiect of—Such 
mortgage falls within the definition of a usufru¬ 
ctuary mortgage as defined in the section—See 
BEN- ACT VIIIOF 1869, 3. 6, 3C.L.J. 222 = 10 
C.W.N. 499. 

(456) —S. 58, cl{c)—Existing law of India.— 
may be assumed that the feamecs of the Transfer 
of Property Act in s. 58. intended to state the 
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existing law and practice in India. BaleishAN 
Das V. W,E. LEGOB.22 A. 149, P.C=4 C.W.N. 
153=27 I.A. 58=2 Bom. L.R. 523=7 Sar. 601 
(17 I.A. 98 = 12 A. 387, D.) 

t 

(457)—S.69, cl {c)“Deed of sale—Condition for 
re-purchase—Vendor to recover land on pay¬ 
ment of purchase money—Vendee to render ac¬ 
count.—A deed of saleoontained the following:— 
"Further, it is arranged that iu the event of my 
paying to you the said purobase amount with 

interest at . . . on.you should deliver 

back tome this laud.and that outof kist 

realized from the ryot by you and me in respect 
of this land before this limited time, all the 
assessments payable to the Sircar being deduct¬ 
ed, the balance of kist should be credited to¬ 
wards the interest payable by me.” Plaintifi, 
the assignee from the vendor, sued for redemp¬ 
tion of the land on the footing that the trans¬ 
action amounted to a mortgage by conditional 
sale. It was found that there was do great dis¬ 
parity Oeiweeu the sale amount and the aotual 
value of the land sold Held that the mere cir¬ 
cumstance that interest was stipulated for by 
the parties did not by itself indicate that the 
document which apparently was a sale was in¬ 
tended to be a mortgage. Except the meotion 
of interest, there was no indicstioo of an inten* 
tion to create a mortgage security. The finding 
as to the value of the property showed the in¬ 
tention of the parties. The transaction amount¬ 
ed to a sale with a condition for re-purchase 
and not a mortgage bv conditional sale. VEN¬ 
KATA Krishna Kao v. Venkatachalam, 

7 M.L.J. 299. 

(458) —s. 58 (rf)—Sec LEASE—GENERAL, 2 
O.C. 12. 

(459) —S. 58 ie)—English mortgage, essentials 
of.—The three e.sseatials of an “ Eoglish mort¬ 
gage.” as defined in s. 58 (e) of the Transfer of 
Property Act, are <1) that the mortgagor should 
bind himself to repay the mortgage money on a 
certain day, (2) that the property mortgaged 
should be transferred absolutely to the mort¬ 
gagee. and (3) that such absolute transfer 
should be made subject to a proviso that the 
mortgagee will reooovey the property to the 
mortgagor upon payment by him of the mort¬ 
gage money on the day on which tbemortgagor 
bound himself to repay the same. Where a 
mortgage reoited that " the mortgagors hereby 
mortgage and assign to the mortgagee" the 
mortgaged property, held that the second 
requisite of the defiuition of " English mort¬ 
gage ” was fulfilled by the assignment. The 
essence of an English mortgage is that accord-' 
ing to contract of parties there is at law no eight 
of redemption in default of payment on the 
due date. [Per Sir Arnold White, C,3>, and 
Bhashyam Ayyangar, J.) NABAYANA ATTAB 

V. Venkataramana atyar, 25 M. 220, P.B* 

(460) —S. 58—See No. 69, supra. 

(461)—Ss 58, 48, 60.67,74.86, 06,88, 89.91,92- 
96 and 97. Act IV of 1882 (Transfer of Pro- 
petty)—S^ 2. cl 5, Act I of 1868 (Oenerai 
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Clauses Consol\dation} Immoveable property — 
Equity of redemption—Civ. Pro. Code, 1882, 
s. 295.—Regard beiog bad to the defioitioD of 
“ Immoveable property *' in s. 2, cl. S, Act I of 
1868 (correspondiDg to e. 3, cl. 25. Act X of 
1897), the words “Immoveable property” 
mentioned in s. 58, Transfer of Property Act, 
denote cot only tbe property itself as distin¬ 
guished from any equity of redemption which 
the mortgagor might at the time possess in 
tbe said property, but include tbe rights of the 
mortgagor in the property mortgaged at the 
time of tbe second mortgage or, in other words, 
his equity of redemption in such property. So. 
a second mortgage and a first mortgage are 
mortgages of specific immoveable property 
within tbe meaning of k, 58, and a second 
mortgagee is entitled in a suit to which tbe 
prior mortgagee is a party, to obtain a decree 
ordering a sale of the mortgaged property 
subject to the lien of the prior encumbrancer. 
{i M. 213, 1 A 240. 8 A. 105. 8 M. 246 and 19 
0. 164.P.C., Appr.)[R . 23 C. 795, IIC.P.L.R 
75, 1 O.C. 105, 36 C. 254, 14 C.P-L.R 177. 30 
C.599, 29 A. 395 = 4 A.L.J. 273 = A.W.N. 1907 
97, F.B., 64 P.R. 1908*132 P.W.R. 1908; 
Diss., 1 O.C. 53; D.. I L.B.R. 210.) Tbe 
provision contained in s. 205. Civ. Pro. Code, 
seems to be similar in scope to ss. 96 .tnd 97 
of the Transfer of Property Act. Ss. 4R, 58. 60, 
67.74,85.86,88,89, 91. 92. 96, 97 of the 
Transfer of Property Act reviewed. KANTl 
Ram V. KuTUBUDDiN Mahomed, 22 C. 33. 

(462) —Ss. 68, 59—.See DEED—ATTESTA¬ 
TION OF DEEDS,20 C. 246-3 C.W.N, 84, 

(463) —Ss. 58. 59. 100—Simple mortgage—‘ 

Transfer of interfst — Charge—Attestation by 
one witness—Invalidity.—A bond for therepay- 
ment of a debt contained the statement ‘as 
collateral security for payment of the said 
money, I do mortgage 23 bighas, &o.. &c., ’ 
but there was no stateincnt in it showing that 
there was any aoiual transfer of any iniecest. 
Held (Maclean, C.J , dubilante)That the 
bond amounted to a simple mortgage as defined 
in 8, 58 and not to a charge merely as coniem- 
plated by s. 100 of tbe Act. buch a document 
cannot operate as a valid mortgage unless attest¬ 
ed by at least two witnesses. NOBIN CHAND 
Naskarv. raj COOMAB SARKAH, g C.W.N. 
1001. i26C. 78, 26 C. 246, 27 0. 190, 1 O.W 
N.8l,F.) [B., 36C. 837-12C.W.N. 849* 

7 C.L.J. 492; D.. 33 0. 985=4 O.L.J. 219.) 

(464) —Ss. 68, 69, and 100—Transaction 
amounting to mortgage not valid for not being 
duly attested—Whether it would amount to 
charge. —In a suit for money upon a bond 
oomiog within the definition of s. 58, Trans¬ 
fer of Property Act, it was found that the 
document was not duly attested as required 
by 8. 59 of the Act. Tbe mortgage, in conse- 
qoanoe, idling ineffeotnal, it was contended on 
ba^f of tbe plaintiff that, even if it was 
iwt good as a mortgage, it operated as a good 
charge nodec 0. 100 of the Act. Held, by 
JfacSwt, C. /.—The Legialatore oonld not 
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have intended that a transaction, bad as a 
mortgage, because the doenmont was not- 
registered or attested as required by a. 59. was 
still good as a charge uuder s. 100, for then, 
the owner of that charge could afford to disre¬ 
gard s. 59 altogether, being amply protected 
by 8. 100. iJfifm, J. —Transaction in ques¬ 

tion was a simple mortgage within tbeprovisions 
of s. 58 of tbe Act. S. 100 of tbe Act. there¬ 
fore. could not appiv. Pran Nath Sarkar 
v. JADD Nath Saha', 9C W.N. 697 * 32 0. 729 
(27 B. 91, 26 C. 246. 27 C. 190,B,: IC.W N. 31. 
266. 79. Apjjr.) (/<’.. 33 C. 985=4 C.L.J. 219; 
li., 35 0. 837 = 12 C.W.N. 849=7 C.L.J. 492.)■ 

(4651—Ss. 59, 59 and 100—Mortgage and 
charge, difleteooe between—See Compromise 
—General, 7 C.L.J. 492*12 C.W.N. 849 = 
35 C. 837. 

(466) —Ss. 58. 59, 100— See DEED—ATTES¬ 
TATION OF DEEDS, I C.W.N 81. 

(467) —Ss. 58, els. (o) and Ic). 60 — Relation 
of debtor and creditor—Sale or mortgage — Re¬ 
purchase—Limitation — Prima facie an abso¬ 
lute conveyance, in which there is nothing to 
show that the relation of debtor and creditor 
should exist between the parties, does not 
cease to be a conveyance so as to be commuted 
into a mortgage, merely because thore is a 

’ right to re-purchase tbe property. <12’A. 387, G 
W.R. 242, The test to apply is wbethor 

the relation of debtor and creditor subsists 
between the parties. If the relation does nob 
exist, the traosaoiion does not fall within the 
geueral definition of mortgage ins. 56 («i) of tbe 
Transfer of Property Aot and, therefore, cannot 
be regarded as a mortgage by conditional sale 
within 8. 58 (d. A right of re-purchase is lost 
if it IB not exercised within the stipulated 
period, and limitation in such cases does not 
begin to run from tbe date of rofusat to re-sell. 
Where a transaction was spoken of bv tho 
witnesses as a sale with a condition for re-pur¬ 
chase, and there was nothing in the evidence 
to show that the relation of debtor and creditor 
subsisted between tbe patties; held, that the 
transaction between tbe parties not being a 
mortgage but a sale with a condition for re¬ 
purchase, tbe principle of e. 60 of tho Transfer 
of Property Act bad no application to it 

MAUNO tha Dun v. maung mya Gvi, 8 
Ind. Cat. 981. 

(468) —Si. 58. 67— Suit by a usufructuary 
mortgagee with a personal covenant for sale.—K 
usufructuary mortgage contained an under¬ 
taking by tbe mortgagor to pay the amount, 
and tbe mortgagee sued for tbe money by sale 
of tbe property. Held, on tbe authority of 12 
M. 109, that, because of tbe covenant to pay, 
the mortgage was not a usufructuary mortgage 
and the mortgagee could sue for sale. Ramaya 

V. OUBDVA, 14 H. 282. [Dies., 28 A. 157*A. 

W. N. 1905, 226; F., 6 O.C. 286,26 M.662 ;- 
Appr.. 21 A. 4 ; B.. 24 0. 677.) 

(469) — 8t. 58 (d). &7—Mortgage deeds, cons¬ 
truction of—Usufructuary mortgage, tale of 
property .—A ntolraotoary mortgage contained. 
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a provision that, aftor the expiry of a certain 
term (fixed in the deed), the mortgagee should 
have power to institute a suit and realise the 
money by public or private sale of the property 
mentioned in the doooment and of other 
moveable and immoveable property belonging 
to tbe mortgagors: Held, that the mortgage 
was not purely a usufructuary mortgage as 
defined in s. 58 (d) of the Transfer of Property 
Act, 1882, and that, by virtue of the provisions 
contained in the deed, the mortgagee could 
obtain a decree for sale of the mortgaged pro¬ 
perty. Salamat-ul-lah V. Pabtab Singh, 
6 Ind. Gas. 793, 

{ilO)—Ss. 58, 67 and 68— Usufructuary niort- 
(jaye—Temporary sale with possession as securi¬ 
ty for deht—^Suit for sale—Application of princi¬ 
ples of Transfer of Property Act. —A certain 
person borrowed a sum of money from plaintiff, 
and as security therefor, temporarily sold 
certain land to her with a promise to re-take it 
on payment of tbe consideration money and 
tbe vendor put plaintiff in possession. Some¬ 
time after, the borrower vendor entered on the 
land without tbe plaintiff’s coaseot and was in 
wrongful possession. Plaintiff sued for a decree 
for ejectment and for possession or in the alter¬ 
native, for recovery of the amount lent, to be 
paid within a time to be fixed by the Court 
and that, in default, tbe land be sold and tbe 
proceeds applied towards satisfaction of the 
amount decreed. Held, that tbe transactions 
amounted to a usufructuary mortgage within 
tbe definition contained in s. 58 (d) of the 
Transfer of Property Act. Though that Act 
was not in force where the land was situated, 
tbe principles of that Act were applicable. 
Applying tbe principles of ss. 67 and 68 of that 
Act, there could be no decree for sale. Tbe 
decree for sale passed by tbe lower Court was 
therefore set aside and a decree ejecting tbe 
defendant and putting tbe plaintiff back in 
possession was nassed. 8HWB LOK v. Ma Seik 
KAUNG. 4 L B.R. 222. (11 A. 367. 24 C. 677. 
12 M. 109, R.) 

f471)—iJi;- 50, 67, 63 and 98— Combination 
of simple and usufructuary mortgage — Mort¬ 
gagee entitled to decree Jar money and also for 
sale.—h mortgage-deed, after acknowledging 
the receipt of consideration and mortgaging tbe 
land with possession, the usufruct apparently 
going in lieu of interest, contained the follow¬ 
ing provision as to redemption Thereafter, 
on a certain date, on paying the mortgage 
amount, we shall redeem or recover back our 
land. If, on the date fixed, the amount be not 
paid and tbe land recovered back, in whatever 
year on the corresponding date we may pay the 
amount in full, you shall deliver baok our 
lands to us.” Held that the mortgage was a 
oombination of simple and usufruotuary mort¬ 
gage, within the meaning of s. 98, Transfer of 
Property Act, and the mortgagor was entitled to 
A decree for tbe mortgage-money under ol. (a) 
of a. 68 and to a decree for sale under s. 67, the 
right to cause the mortgaged property to be 
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sold in default of payment being implied within 
the meaning of s. 56 (5) of the Transfer of 
Property Act. KanGATA GURHKAL v. KaLI- 
MUTHD Annavi, 27 M. 526, P.B. [F., 10 0,0. 
14.] 

(472,i—Si. 58, 67. Q^-’Security-bond for cost 
of appeal—Where security-bond amounts U 
mortgage, costs cannot be realized in execution 
by sale of secured property.—Suit under s. 67. 
necessity for—Interest on costs cannot be allowed 
if not awarded by appellate Court. —The appel¬ 
lants. in an appeal to the Privy Council, 
executed a bond to the Registrar of the High 
Court, as security for the costs of the respond¬ 
ent in the appeal. The appeal having gone 
against tbe appellants, th« respondent got an 
assignment of tbe security bond from the 
Registrar and applied for a sale of tbe property 
secured for the costs of tbe Privy Council appeal 
payable by tbe appellants. Appellant’s objection 
was to the effect that tbe property secured could 
not be brought to sale except by bringing a tej^- 
lar suit under s. 67 of the Act. The material 
portion of the bond ran as followsWe, the 
appellants to England..--put a portion of 
out Zamindari Milkiats... .a,s security for 
tbe Rs. 4,000, being the amount of the costa 
of tbe respondent;.... till tbe passing of an 
order by the Privy Council, we or our heirs and 
representatives shall not execute any deed of 
sale, mortgage, &c., Ac,” Held, that tbe effect 
of the bond was to create a mortgage on the pro¬ 
perty mentioned therein within the meaning 
of 8. 58 of the Act ; (26 C. 246. 127 0. 190. i*.) 
[F., 31 M. 330=3 M.L.T. 317 = 19 M.L.J- 16, 
Note] and that, by s, 99 of the Act, tbe mort¬ 
gagee (in this case, the assignee of the mort¬ 
gagee from the Registrar, i-e., the respondent) 
wae not entitled to bring the mortgage interest 
to sale except by a suit under s. 67 of the Act. 
[R., 35C. 61=11 O.W.N. 1011=6 C.LJ. 320, 
6C.L.J.462 ] On a question being raised as to 
tne power of the Court executing the decree of 
the Privy Council to award interest on the costs 
allowed to the respondent, held, the Privy 
Council not having allowed any interest on such 
costs, the Court executing the decree could not 
award any. TOKHAN SJNGH v. GiBWAB 
Singh, 9 C.W.N. 372 = 1 CLJ. 118=32 C. 
494. 

(473)—Ss. 58 (i), 69 and lOQ-Mortgag^ 
Charge—Arh" and “ Jtfusf'JjfiTcg”— 
of the parties—Power of sixle —LimtMiton Act 
(1908», ss. 19, Z\—AchnowUdgmentofamortgag» 
deed within the period of grace—Mortgage kept 
afine.—Tbe husband of tbe defendant executed 
an ikratnaiJia in 1892 in bet favour in which he 
said he owed his wife a certain sum of money 
by way of dower and charged that amount on a 
certain property (makful wa mustayhrak 
nat karke). There was nothing m the deed 
which expressly or impliedly denoted a 
ol sale, and tbe document ended by saying thw 
^•lihaea yth chand kalma bataur tamasst^ 
bakid arh eav%anat ke likh diya." After tM 
death of tbe husband she took possession ol tne 



1633 


THE ALL INDIA DIGEST. 


1634 


Transfer of Property Aot (IV of 1882} 
—conWnttsd. 

property with the consent of the other heirs, 
and they, in l9lOexeouted a deed of mortgage 
aoknowledging and renewing the terms of the 
doonment of 1892. In 1993, the husband of 
the defendant had executed a simple mortgage 
of the game property and the assignees of that 
mortgage now sued for sale on foot of their 
mortgage. The defendant pleaded that the deed 
of 1892 wae a mortgage-deed and it was kept 
alive by an acknowledgment contained in the 
mortgage of 1910 and had therefore priority 
over the mortgage sued on. Held, that the ques¬ 
tion whether a document was or was not a 
mortgage must be decided in each case with re¬ 
ference to the intention of the parties conveyed 
by the terms of that document; that the mere 
use of the words “ arh" and “ muslaghrak" did 
not necessarily imply that there was an inten¬ 
tion to give a power of sale and of creating a 
mortgage; and that there was nothing in the 
terms of the deed of 1892 to indicate that the 
parties ever intended that the property should 
be sold, and the document therefore did net 
create a mortgage but only a charge. Held, 
further that a mortgage is kept alive by an 
acknowledgment of the debt due on it embodied, 
in a subsequent mortgage-deed executed within 
the period of grace allowed by s. 31 of the Limi¬ 
tation Act. MOTI BEGaM V. HAR PBASAD, 
11 &.L.J. 870. 


(474)—Ss. 58 (5). 69 and 100—MoHoage— 
Charge — Annuity — "Makful" and “ Musta- 
ghrak ”—Power of sale—Intention of the par¬ 
ties—Power to redeem — Code of Cxv%l Proce¬ 
dure (1900), O. VI. f, 17—Proper to get twelve 
years’ annuity—Change of the fravie of suit 
andpleadings—Not allowed in secctid appeal .— 
Defendant in 1871 executed an ekrarnamah 
whereby be agreed to pay certain yearly allow¬ 
ance in perpetuity and secured it on a certain 
property {makful aur mustaghrak karke). In 
case of default the annuitants were to take 
possession of a portion of it sufficient to give 
them the stipulated income. The plaintiff sued 
on the bond ae if it were a mortgage. Held : 
the words *' makful ” and “ mustaghrak ” used 
in the bond, in view of the other terms and 
oonditioas, did not necessarily create a mort¬ 
gage, nor was a power of sale necessarily 
implied unless the parties clearly contemplated 
(bat it should, and there could be no mortgage 
which could never be redeemed at all. Held 
also: that the document in suit was, under the 
circumstances of the case, a charge and not a 
mortgage. Held further : that the suit having 
been framed as one for mortgage with a prayer 
for the sale of the property, no decree could in 
second appeal be passed for the arrears of twelve 
years* annuity, as it would necessitate the 
trial of the issues as to whether the charge 
subsisted and the plaintiff had a title to the 
annuity and would involve a complete change 
in the frame of the suit and the pleadings. 
MASUMA KHATUM V. TAHIBA KBATUN, 11 

A L.J. 880. 
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(475)—Ss.5B (5), 100, applicabiUty of—Power 
of sale contemplated by section—Express words 
unnecessary to confer power—Per Mahmood, J. 
Held, (a) the deffoition of simple mortgage in 
s.58(5) of Act IV of 1982,is only a reproduction 
of older law and is therefore applicable to a 
deed executed before the passing of the Act. (5) 
Id tbe N.W. Provinces, words of hypothecation 
and simple mortgage have always been under¬ 
stood to import tbe right of tbe mortgagee to 
bring tbe property to sale lor satisfaction of 
bis claim, and do express words conferring such 
power are insisted upon as necessary to create 
such power. (9 M. 218, 10 M. 609, lOB. 519, 
D.) (c)Where a transaction is described as 'arh' 
and ‘ Musiagharak ’ which means a hypothe¬ 
cation or simple mortgage, it implies a power 
of bringing the property to sale. (d)Tbe power of 
sale contemplated in s. 58 (6) of tbe Act. does 
not mean a power to sell the property without 
the intervention of the Court. KiSHAN LAL 
V. Ganga Ram. 13 A. 28sA.Vf.N. 1890, 216. 
(10 B. 519, 7 A. 253.10 M. 509, Diss.) [Appr., 
14 A.W.N. 57.] 

(470)— S. 59— Mortgage, attestation—Mean¬ 
ing of. —A mortgage is duly executed,as required 
by s. 59 of tbe T. P. Aot, not only when there 
are attesting witnossos to the actual execution 
of tbe document, but also when tbe witnesses 
attest tbe acknowledgment by tbe executant 
of his signature on the deed after its execu¬ 
tion. GANGA Dei V, Shiam Sunder, 26 
A. 69. A.W.N. 1903, 201. (26 C. 246, 27 C. 
190, Diss.; 4 Bom. L.R. 869, A.W.N. 1896, 
89, F.) [Diss., 31 M. 215*18 M.L.J. 219*3 
M-L.T. 300, 6 N.L.R. 3=1 Ind. Cas. 179 ; F., 
6 A.L.J. 737.--3 Ind. Cas. 905 ; R.. 6 Ind. Cas. 
639.] 

(477)—S. bO—Mortgage-deed —‘ Attestation", 
meaning of—Attestation upon acknowledgment, 
if sufficient-Issues, framing of additional, after 
arguments heard and judgment reserved — 
Court’s inherent jurisdiction — Court’s duty to 
raise issues necessary for determining contro¬ 
versy—Civ. Pro. Code (1882), s. 149.—The 
“ attestation ” of certain mortgage deeds by two 
witnesses required by s. 59 of the Transfer of 
Property Act is attestation of tbe actual fact of 
' tbe execution. Where, in a suit to enforce a 
mortgage, after arguments bad been beard and 
judgment reserved, it appeared from the evi¬ 
dence of tbe witnesses of tbe mortgage-deed 
that they wore not present at the execution 
but bad put their names on tbe document at 
tbe acknowledgment of tbe mortgagors, and 
tbe Court framed a supplemental issue as to 
whether tbe deed bad been properly attested ; 
Held: — That the Court was empowered 
to frame and try tbe additional issue under 
s. 149, Civ. Pro. Code (1682). Held, fur¬ 
ther, that, apart from that section, every 
Court trying Civil causes has inherent juris¬ 
diction to take cognisance of questions which 
cut at the root of the snbject-matter of 
controversy between (he parties, Whilst the 
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first part of s. 149 of Act XIV of 18Si leaves it 
in the discretion of the Cjurtto frame sacb 
additional issues as it thinks fit, the latter oart 
makes it imperative oo the Judge to frim^ such 
additional issues as may be necessary to deter¬ 
mine the controversy between the parties. 

SH.4MU Patter v. abdul Kadir Ravu- 
THaN; Shamu Patter v. abdul R.ajak 
SahIH, 16C W.N. 1009, P.c. = 23 M.L.J. 321 = 

12 M L T. 338 = M W.N. 1912. 935 = 10 A L.J. 
259=14 Bom L.R. 1034=16 G.L J. 596=35 
M. 607=16 lad. C&s. 250=39 l.A. 218. 

(478)— S. 59 -AIorCffage^Aitesialion^Ailest- 
(ition bv witnecs whj did not witness execution 
Invalidity.—Under s. 59, Transfer of Pro¬ 
perty Act. an attesting witness to a mortgage 
must himself bavs witnessed tbe execution of 
the document to make it enforceable. Attesting 
such adommeotoQ tbe executant’s acknow¬ 
ledgment of its execution is insufficient. CHI¬ 
DAMBARAM CHETTYAR V. SUBBARAGAVA 

Sastri, 16 lod. Cas. 207. 

(479j— S. SO^Mortgage deed—dttesUition — 
Attesting witness interested in the insnet/ ad¬ 
vanced though not a parly to the deed—Valid 
nttestation.—A person who is interested in the 
money advanced under a deed of mortgage, but 
who is not himself a party to tbe deed, can 
validly attest tbe deed. BaLU v. GOPAL. 

13 Bom L.R. 944. 

(480) —S. 59—Attestation btj witness of exe¬ 
cution and not admission o/ execution. —The 
attestation required by s. 59 of the Act is an 
attestation by witnesses of the execution of the 
document and not of the admission of execu¬ 
tion. Pandurang V. BALA.JI, 14 C P.L R. 
42. (27 0. 190. F.) 

(481) —S. 59 —Mortgage —Attestation of mort¬ 
gagor's signature. — Held that s. 59 of Act No. 
IV of 1882 does not require that the signature 
of the mortgagor should be affixed to the mort¬ 
gage deed in the actual presence of the attest¬ 
ing witnesses ; but it is sufficient that tbe 
mortgagor acknowledges his signature on the 
deed in their presence. SHEIK GHAZI v. Bha- 
WANI Prasad, A. W.N. 1898, 89. [F , 26. A. 
69.] 

(482) —8. 59—Act No. I of 1872 {Indian Evi¬ 
dence Act), s. 68 —Attesting witness—Scribe of a 
deed. — Held that the scribe of a mortgage-deed 
who bad signed his name on tbe deed, and who 
at the same time was in a position to give evi¬ 
dence as to the execution of the deed, might be 
considered as an attesting witness within the 
meaning of s. 59 of Act No IV of 1882, 
although there were also other witnesses to tbe 
same deed who had signed specifically as at¬ 
testing witnesses, Muhammad adi v. Jafar 
KH.AN, A.W.N. 1897, 146. [F., 20 A. 532.] 

(483) ~ S. 59 — Mortgage — Signature of 
mortgagor — Mortgage signed by scribe on behalf 
of illiterate mortgagor.—Such signature in¬ 
valid —• Under s. 59 of the Transfer of 
Proparty Act, 1682, it is necessary that a 
mortgage be signed by the mortgagor himself, 
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or by some one vestel by the mortgagor by deed 
in writing with full pow^c to execute the doou- 
mmtoQ behalf of tbe mortgagor. Where a 
mortgage was signed oo behalf of the mortgagor 
who was illc’.arate.by thsscribeof the document, 
not being specially empowered in this behalf, it 
was Itrld that such a signature was not suffici¬ 
ent within the me^.ning of tbs section to 
validate the mortgage. MOTI BEGAM v. 
ZORAWARSingh. A W.N. 1899, 196, [Ovsr- 
ruled, 24 A. 319, F.B ] 

(484) —S. 59— Atleslition.ivhen valid—Indian 
Succession Act, s. 50—There is no attestation 
unless the act of signing by tbe person wbo 
executes the document is done in the presence 
of tbe attesting witnesses. Th: thing must be 
done in the presence of the m an who in future 
will be able to testify that it was done. The 
provisions ofs. 5o, cl. (3) of the Succession Aoc 
cannot be made applicable to other Acts as 
though they appeared in an Interpretation Act. 
Those provisions have a special history and fol¬ 
low the provisions of the Wills Act,I Vio. o 36; 
and it would not be justifiable to apply them 
to other Acta- SHAMU PATT.aR v. abduD 
Khadir Ravathan. 3 M L T, 300 = 18 M.L.J. 
219 = 31 M. 215. (26 C. 246. 27 0. 190, 33 0. 
864, 7 C. W. N. 160, F ; 27 B. 91. 26 A. 69, 
IHsi ) [Not F., 6 A.L.J. 737; li., 5 N.L. R. 3, 
5 Ind. Gas- 539.] 

(485) —8. 59—‘Attestation of mortgage-deed, 
evidence relating to—Burden of proof—Appli¬ 
cability of maxwi ‘Omnia rite esse aota.—Suit 
(or foreclosure. Some of the original mort¬ 
gagors admitted, while others denied, exeoation 
of the mortgage-deed sued on. Tbe first Court 
threw, on tbe plaiolifi. tbe burden of proving 
the mortgage to be a valid one. The attesting 
witnesses were examined and they deposed that 
they saw the executants sign and that they at¬ 
tested tbs document but they were disbelieved 
by thatCourt, which, therefore, held the deed to 
be operative merely as a simple money bond. 
Tbe plaintiff appealed and the DivisionalJudge 
held that, as tbe execution of the deed had 
been proved and the attestation was one prima 
facie duly made it should be presumed valid 
unless there was definite evidence showing the 
contrary and that, as tbe burden of proof lay 
on the.defendants aud they bad not satisfac¬ 
torily discharged it, plaintiffs were entitled to 
obtain the foreolosure decree prayed for. Oo 
second appeal, it was further contended in sup¬ 
port of the mortgagees that, s. 70 of the Indian 
Evidence Act is inconsistent with their being 
required to do more than prove execution by 
the mortgagor of a deed, which purports, on its 
faoe, to have been attested but that contention 
was overruled on the ground that there was no 
such inoonsistenoy since tbe execution of a deed, 
to whose validity attestation is essential, desig¬ 
nates the whole operation, including both the 
signature of tbe party and the attestation of the 
subscribing witnesses and s. 70 of the Indian 
Evidence Act lays down no rule as to the bur¬ 
den of proof, but, in a particular class of oasae. 
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makes proof of partial ezeoation adequate as 
proof of complete execution. Held, also, that, 
where there is evidence on both sides as to the 
/actum of attestatioQ, the maxim "omnia rite 
esse acta" can only be resorted to. if at all, 
when the evidence on both sides is evenly 
balanced. The maxim operates when there is 
t)o evidence on either side, and possibly it may 
he used to eke out unconvincing testimony on 
-one side only, in the present case, therefore, 
the decree of the lower appellate Court was 
reveri^ed,since it had erroneously proceeded as if 
the maxim compelled the mortgagors to show 
that the attesting witnesses could not have seen 
the mortgagors sign tb** mortgage-deed. JHA- 
MA V Deobux, 2 N.L.R. 10. [dj)pt . 5 N. 
L.R. 3.] 

(496)—S. 59— .Wr/tgnge-deed. execution of— 
Attestation, required ti/ law — "Attest,” "At¬ 
testation,” vteaning of—Signatii'e of witnesses 
allied by other person, with their consent — 
Marks, aJJixin<j of. absence of— Illiterate wit¬ 
nesses — Touching of pen, if sufficient. — Per 
Bampini, J. —A deed required by law to be at¬ 
tested is properly executed, when the signa¬ 
tures of the witnesses are affixed, for them, to 
the deed, by another person, with ibcir consent 
they being illiterate and not able to write. It 
is not necessary that the witnesses should pat 
their mark at the deed themselves, any such 
mark on the deed cot being implied in the word 
“attest.” “ To attest ” m6-*Qa only to witness 
the execution of a deed and there is nothing to 
preclude the signatures of the witnesses, as in 
this case, from coming under the heading of 
attestation. Per Mookerjec, /.—“To attest” 
is to bear witness to a fact, and it is not neces- 
eary that the witness attesting a document 
should sign his name personally. A signature, 
as contemplated by s. 69 of the Act, need not 
be by the mortgagor personally but, may be by 
some person acting on bis behalf and under bis 
authority. If the mortgagor is illiterate, it is 
a good signature, if, in the presence and at the 
request of the mortgagor, some other person 
signs the mortgagor's name on his behalf, as 
executant of the deed. There is no distinction 
in this respect between the signature of the 
mortgagor and the attestation by the witnesses. 
BA8I BB08AN Pal v. THE 8BCBBTABY OP 
STATE FOB India in Council. 4 C. L. J. 
'41»S3 C. 861. (24 A. 3l9. Rand F; 2 C-W. 
N. 60S, R. and Expl ; 7 0. W. N. 160, 29 C. 
749, B.) M. 218 = 3 M. L. T. 300 = 18 

M L.J. 219 ; R., 13 C, 40.) 

\^%’j]^S.b9—ZurpeshgiPatta—AtUslation— 
Document executed by purdanashin lady.— 
Where it appeared, from the evidence of the 
attesting witnesses to a Zurpeshgipatta exsont- 
ed by a purdanashin lady, that the witnesses 
were present in the room where the lady signed 
the document, but that she was behind a purda 
or sateen at the time when she actually affixed 
her signature, held—per Brett, J. —that, having 
regard to the custom of Uiis country there was 
•a aaffioient oomplianoe with the proviaious of 
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3. 59 of the Transfer of Property Act. Held, 
on appeal under the Letters Patent, (Raiaptai, 
C.J. and Mitra, J.) —that there was nothing 
to show that the attesting witnesses did not 
see the lady sign the deed, and that, moreover, 
the Court could not interfere at this stage with 
the coucurreot findings of three Courts on a 
question of fact. HaruoNGAI Narain Singh 
V. GANAUB SINGH, 13 C.W.N. 40 = 3 Ind. 
Cas 309. «27 C. 190, 4 C.L.J. 41. 16 C. 19, 
R.) [fl. 14 C.W.N. 165 = 3Ind. Cas. 311.J 

(489)—.S’. 59— Proof of execution of mortgage- 
deed—Attesting iritnesses — Indian Evidence 
Act (1 of 1872), ss. 70,114,—Where a mortgage 
deed shows on the face of it that it is attested 
by two witnesses one of whom is the writer 
whose denial of execution of the deed in his 
presence is found by the Court to be false, and 
the other is one whom the Court believes and 
whose evidence goes to show that the executant 
signed in his presence, though he is not able 
toremember whether the executant signed also 
in the presence cf the writer, and it appears 
that the writer's signature as attesting witness, 
precedes that of the other witness, it may be 
fairly presumed, under these circumstances, 
that both signed as attesting witnesses, after 
the execution of the document by the defend¬ 
ant. 'Pbe view that such a presumption arises 
is supported by s. 114 of the Evidence Act. 
JOGENDRA NATH MUKHOPADHYA V. NlTAI 

Churn Bundopadhya, 7 C.W.N, 364. 
liur-goyne v. Showier, 1 Eocl. R. p. 5 (1844), 
(Relied on,) 

(489) — S. 59 — Attest — I nlerpretaticni,—An 
instrument of mortgage can be treated as valid¬ 
ly attested, under the provisions ofs. 59 of the 
Transfer of Property Act. when the witnesses 
sign it in the presence of the mortgagor after- 
having received from him a personal acknow¬ 
ledgment of bis signature- The word "attested” 
as used in s. 59 of the Transfer of Property 
Aot, ha^ the same meaning which it has in 
8. 50 of the Indian Succession Act: the attesta¬ 
tion is not used in the narrow sense of attesta¬ 
tion by witnesses of the execution of the 
document, but it has the sense of admission of 
execution as well. Ramji v. Bai Parvati, 4 
Bom. L.R. 869 = 27 B. 91. 

(490) —S. 59—Attestation by a marksman by 
means of a mark—Sufficiency of attestation. 
An attestation by a mark is a sufficient attest¬ 
ation within the meaning of s. 59 of the Aot. 
BHRTEISAN MAYACHAND MABWARI V. SON- 
BA BROEB. 1 N. L. R 14. (2 0. W. N. 603, 
F.; 3 B. 382, 11 0. 429, 15 M. 261, R.) 

(491) — S. 59— Deed — Execution of deed— 
Absence of attestation—Singature by the writer 
of the deed--Signature by Registrar under s. 63-.-1 
of the Dekkhan Agricullurists Relief Act 
(XVII of 1879)— Hot valid attestation.—A 
deed of mortgage bore at its conolusiun the 
signature of the writer of the deed, and also 
the signature of the Bnb-Begietrar under 8.63-A 
of the Dekkhan Agriculturist’s Belief Aot, 
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1879. It was uot separately attested by two 
witnesses as required by s, 59 of the Transfer 
of Property Act, 1862. Held, that neither the 
one Dor the other signature can be treated as 
an attestation ; and the deed, therefore, was 
not valid!; executed- An attesting witness is 
a witness who has seen the deed executed and 
who signs it as a witness. RanU Shivji v. 
Lakmanrao Krishna. 10 Bora. L. B. 943 = 
33 B. 44. 

(492) —S. 59— Acknou'hdgment of execnlant 
before witnesses—CoJiqdiame with the section .— 
When the executant of a mortgage-deed ac> 
knowledged the execution of the deed before 
witnesses who attested it. held, that there was 
sufficient compliance with the provisions of s. 59 
of the Transfer of Property Act. BUNKATES 
Sewak Sinoh V. Rama Das, 6 A.L.J. 737 = 
3 Ind. Cas. 905. (26 A. 69, 27 B. 91, F.; 26 C. 
246, 27 C. 190, 31 M. 215, Not F.) 

(493) — S. 59—Equitable mortgage — Property 
situate outside towns mentioned in s. 59-Validily 
of mortgage. —To create an equitable mortgage 
by deposit of title-deeds, it is not necessary 
that the property to which they relate should be 
situated within one of the towns mentioned in 
8. 59, Transfer of Property Act, 1882. VALLI- 
APPA Chbtty V. Tha Hnyin, 6 L.B.R. 23. 

(494) — S. 59— Equitable mortgages in the 
Mufassal by deposU of title-deeds, validity of, 
■prior to the T, P. Act. —An existing debt or 
a contemporaneous advance coupled with a 
deposit of documents of title is evidence of the 
creation of an equitable mortgage. The intent 
to create such a mortgage may bo established 
by instrumoDts in writing, either alone or to¬ 
gether, with parol evidence in support of them, 
or even by inference drawn from the very fact 
of the deposit of title-deeds. And suoh a secu¬ 
rity can be extended to cover future advances 
as much as the advance contemporaneous 
with the original deposit of the deeds. THE 

HimalayaBank,Limited v. F.W. quarry, 
17 A. 262=A.W.N. 1895, 97. [D.. 53 P.W.R- 
1907.] 

(495) — S. 59— Immoveable Property situate 

in mof'ussil—Equitable mortgage in Presidency 
Town by deposit of title-deeds. —An equitable 
mortgage,such as is recognised and given effect 
to in the Presidency towns can be validly made 
by the deposit of title deeds of property lying 
outside the Presidency Town. The pcovisiono 
of the third paragraph of s. 59 of the Transfer 
of Property Act, 1882, apply equally to cases 
where tho immoveable property covered by the 
title deeds happens to be situate beyond the 
town specified in the section and cho.se where 
suoh property is situate within the limits of 
such towns. Had it been the intention of the 
Legislature that transactions of the above des¬ 
cription should only affeot immoveable pro¬ 
perty situate within the narrow circle of the 
Presidency Town, suoh intention would have 
been clearly expressed. MADHO Das v. BAM 
KISHEN, 14 A. 238 = A.W.N. 1892.97. [14 

B. 269, B.] 
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(496) — S. 59—Suit by jenini to eject tenant— 
Plea of oral demise on payment of renewal fees.— 
In a suit for ejectment brought by the jenmi, the 
defendant pleaded a fresh ora) agreement by 
the jenmi to let the land on a renewed kanom 
demise, and as registration was not necessary 
for a lease of the kind agreed upon between 
the parties, it was held that the absence of 
registration could not by itself authorize the 
plaintiff to eject the lessee. Further, as the 
suit for ejectment was brought before the 
expiration of the time within which the defend¬ 
ant might have specifically enforced the con* 
tract to renew the lease in bis favour, to allow 
the plaintiff to eject the lessee, under such 
circumstances, would be giving the plaintiff a 
decree in fraud of his contract to renew the 
lease. Ittappan v. Parangodan Nayar, 
21 M. 291 = 8 ML.J,137. [OvertuUd, 29 M. 
336 = 16 M.L J. 395 = 1 M.L.T. 153 F.B.; F., 
13 C.P.L.R. 163 ; D.. 17 C.P.L.R. 19.] 

(497) —S. 59 —S. 17 (6), Registration Act, 
iSll- Instrument known as'mortgage' Value' 
of right,title or interest in immoveable pn'optrty 
created thereby—Interest does not becomeprinci- 
2 >al.—For the purposes of s. 17 (5), Registration 
Act, under s. 59, Transfer of Property Aot, as 
it stood in 1901. i.e., before the amending Act 
(No. G) of 1904 came into force the 'value' 
of the tight, title, or interest in immoveable 
property created by a mortgage is the principal 
money secured. (19 C 623, 5 A. 447, lOO.P.L. 
B. 10, 21 M. 140, Bel. oit.) Hence in order to see 
whether the special kind of instrument known as 
mortgage requires or does not require registration 
it is not necessary to ascertain what tbe least 
sum recoverable under tbe mortgage is (5 M. 119, 
23 M. 105, D.; 10 C, 82, 26 C. 179, 2 B. 253, 3 
Bom. L. B. 133, B). From the simple fact 
that interest is calculated in advance and made 
payable along with the principal at a certain 
specified period, it cannot be regarded as prin¬ 
cipal. The proper presumption therefore ie 
that tbe words “ principal money secured 
were deliberately inserted ins. 59 to show that 
interest is not to be taken into account. GAMA 
v. Lahanoo, 4 N. L. R. 86. 

(498) —S. 59—Transfer of Property Amend¬ 
ment Act (VI of 1904)— Change effected »» s. 69 
—Mortgages where the amount secured is 
than Rs. 100 — Necessity of registration in 
simple mortgages for less than a hundred. —In 
a case of simple mortgage made after January 
1st, 1905, the mortgage instrument must be 
registered, whatever the amount of mortgage 
money may be. An unregistered instrument 
would be invalid. Mg Shyte Bya v. CHAWARI 
MUTU, 12 Ind. Cas. 25. 

(499) — S. 59—Agreement to renew kanom — 
Original kanom and purankadom exceeding 
Rs. 100—Necessity for registration—Right of 
purchaser of melkanom with notice of agreement 
to sue for redemption.—ka agreement to give a 
renewed kanom, where the original kanom 
amount and the purankadom amounted in the 
aggregate to more than Rs. 100, must be in 
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writing registered, as the kanom inteoded to 
be affected requires registration under s. 59 of 
the Transfer of Property Act- Where the 
plaintiff, the purchaser of a melkacom. had 
notice of an agreement to renew the kanom, he 
was still entitled to redeem the kanom, if the 
agreement was ineSectual for want of registra¬ 
tion. Qu<ere -Whether a kanom is to be 
regarded as a lease within the meaning of s. 3 
of the Registration Act and an agreement to 
renew it requires registration under s. 17 of the 
Aot| where the amount of the kanom exceeds 
Rs. 100? ACHOTAN NAMBUDRI V. KOMAN 
Nair. 13 M.L.J. 217. [R.. 29 M. 336 = 16 

M. L.J. 395 = 1 M.L.T. 153.] 

(500) - S. 59—Sale or mortgage—Application 
for partition in Revenue Court by mortgagees 
whether affects the mortgagor—Redemption — 
U.P. Land Revenue Act (III of 1901), s. iSS-K. 
application o/.—A document purporting to be a 
sale contained a clause to the effect that if,with¬ 
in six years from the date of the transaction, 
the amount secured was paid back, the sale 
would become void : Held, that the document 
was a mortgage by ccoditional sale and not an 
out and out sale. (22 A. 149, 27 I. A. 58. 4 C. vV. 

N. 153. F. ; 8 A.L.J. 119, 9 lod. Gas. 140, D ) 
If the mortgagees of certain property mike an 
application in a Revenue Court for partition of 
the property and the mortgagor raises no objec¬ 
tion to the application, the right of redemption 
is not affected by such partition, and s. 233-K 
of the Land Revenue Act does not preclude the 
mortgagor from bringing a suit for redemption. 
BALBHADAR RAI V. BiRJRA.l RAI, 10 lod. 
Caa. 630. 

(501) — S. 59—Oral agrgemenl in compromise 
—Decree creating a charge on vnmoveable pro¬ 
perly.—An oral agreement recited in a petition 
of compromise, which does not of itself purport 
to create a charge on immoveable property, 
above Rs. 100 in value, but which creates a 
right to obtain a decree by way of specific perfor¬ 
mance. is not rendered inoperative under s. 59 
of the Transfer of Property Act, APPASAMI v. 
Maniokam, 9 M. 103. [R., 19 M, 419.J 

(6021—S. 59 —Proof of mortgage bond— 
Remand.—Where an objection was taken at a 
late stage that a mortgage bond was not 
attested, as the law required, by two witnesses, 
the suit, instead of being dismissed, was re- 
mandod to the lower Court to give the plaint¬ 
iff an opportunity of adducing evidence to 
ehow that at least two witnesses whose names 
appeared on the face of the document were 
attesting witnesses. BlNAUOYBB DEBI v. BON 
Bbhari Kapur, 7 C.W.H. 180. 

(503)—S- 69 — Essentials of attestation— 
Position of scribe — See ATTESTATION. 6 
H.L.R. 152. 

(604) ^6. 59.—Attestation requited by— See 
Deed— ATTESTATION OF Deeds, 37 0.190. 

(605) —B. 59—Rm Deed-attestation of 
Deeds, 3 O.W.N. 603. 26 0. 78. 


(506) —S. 59—See DEED—EXECUTION OP 
Deeds, 20 A. 632 = A.W.N. 1898, 148. 

(507) —S. 59 — See DEPOSIT OF Title 
Deeds, 24 0. 348 = 1 C.W.N. 225, 

(509)—8. 59-Sc6 Evidence act, 1872, 
s. 68.18 M. 29. 

(509) —S. 69—Sec HIGH COURT, JURISDIC¬ 
TION OP—CALCUTTA. 38 C. 824. 

(510) —S. 99—Sec HINDU Law—Debts, 24 
M. 397. 

(511) —S. 59—See REGISTRATION, 6 L.B.R. 
184 = 8 Ind. Cas. 597. 

(512) —S. 59—See REMAND, 7 C.W.N, 160. 

(513) —S. 59-See SCRIBE, 5 C.W.N. 454. 

(514) —6.59—Signing on behalf of illiterate 
executant—See SIGNATURE, 12 O.C. 257 = 3 
Ind. Cas. 915. 

(515) —S. 59—See Nos. 45. 69, 70, 429, 462, 
463, 464, 465, 466, supra, 

(5l6i—Ss. 69, and IQQ—Document invalid as 
a mortgage, effect of, in creating a charge — 
Construction .—A dooument which fails to 
comply with the requirements of s. 59. aud is, 
iu consequence, not a valid mortgage, oan. 
nevertheless, operate to create a charge, upon 
Che property mentioned therein, under s. 100, 
on the principle that legal effect should, if 
possible, be given to a legal intention clearly 
expressed. Nbllakantam Iyer v. MADA- 
SAMI TEVAN. 17 M.L.J. 39. (24 M. 399, R.; 26 
C. 78. D.) [Not Appr., 31 M. 337.1 

(517) —Ss. 59, \Q9—Instrument invalid as a 
mortgage for want of attestation--No charge 
created under s. 100. —An instrument, which 
cannot operate as a mortgage (or want of due 
attestation as required by a. 59 of the Transfer 
of Property Act. does not operate as a charge 
under s. 100 of the Aot. SamOO PATTER v. 
ABDUL Sammad Saheb, 31 H. 337. (33 C- 
985, F.; 7 Bom. L.R. 934, R.; 17 M.L.J. 39, 24 
M. 397. Cons.) 

(518) —Ss. 59 o»j2 100— Mortgage-deed— 
Attestations, absence of—Charge, —The failure 
to comply with the provision for attestation con¬ 
tained in s. 59 of the Transfer of Property Aot, 
1882, does not convert a mortgage transaotion 
into a charge. NarayAN v. LAK6HMANDAS, 7 
Bom. L.R. 938. 

(519) —Ss. 59, 100— Attestation — Mortgage- 
Executant if may attest so as to bind co-executants 
—Improperly attested mortgage bond, if operates 
as a charge.—A party to a document cannot, 
under any circumstances, be allowed to sign a 
document as an attesting witness, and a person, 
who has once signed as an executant of a mort¬ 
gage bond and as one of the persons who was 
borrowing the money on the bond, oanoot be 
allowed to have his position altered from an 
executant of the bond to that of a witness, for 
the purpose of rendering the document valid as 
a mortgage against the other executants. A 






1643 


THE ALL INDIA DIGEST, 


1644 


Transfer of Property Act (IV of 1882) 

—continued. 

documeoC which is inoperative as a mortgage by 
reason of its not being properly attested cannot 
take eflect as creating a charge under s> 100, 
Transfer of Property Act. Debendra ChaN- 
DHA Roy V. behari Lae Mukerjee. 16 C. 
W N. 1078. = 1S Ind. Cas. 666. 

(520)—5s. 59, IQO'-Mortgagt’ attested by one 
wiincss-^No mortgage in law—Whether it 
creates a charge. —Where a document is attested 
by one witness only, it cannot operate as a 
mortgage having regard to s. 59 of tbe Transfer 
of Property Act, nor can it be treated as a deed 
creating a charge witbin the meaning of s. 100. 

The Collector of mirzapur v. bhagwan 
Prasad, ll A.L.J. Hi. P.B, 

(621)—S.*?. 69, l^Z—Morlgage signed not by 
mortgagor hut by scribe Jor him—Mortgagor 
illiterate— Validity —“ on behalf of ” significance 
of —Consfrwc.'ion of Acts. —Tbe question before 
tbe Full Bench was whether a mortgage is 
validly effected, where the principal money 
secured is Rs, 100 or upwards, if tbe mortgage 
deed is not signed -personally by the illiterate 
mortgagor, but is signed for bim by another 
under his authority, such authority not having 
been granted by deed in writing. Held bv tbe 
Full Bench (Aikman, J. dissenting) that s. 59 
of tbe Transfer of Property Act does not require 
the personal signature of the mortgagor, and 
that if bis signature is affixed to tbe instru¬ 
ment of mortgage by another under his autho¬ 
rity which authority need not be by a deed in 
writing, that is in effect tbe signature of tbe 
mortgagor himself, and is sufficient to con¬ 
stitute a valid mortgage. (1899, A.W.N. 116, 
overruled.) Held by Aikvian, J., {dissenting) 
Whether or not the autograph signature of tbe 
executant is required to any particular docu¬ 
ment, is usually a question of construction to 
be decided separately in each case. In tbe case 
of a mortgage executed in accordance with 
tbe provisions of s. 59 of the Transfer of 
Property Act, the law requires the personal 
signature of the mortgagor. (N,B.—The case 
law on the point is fully discussed in tbe 
judgment in this case.) (20 W.R. 375. 8 W. 
R. 1. R-} {Aj)Dr. and F., 16 O.P.L.R. 45 ; F., 
12 O.C. 267 : if., 33 C. 861=4 O.L.J. 41.) 
The insertion of tbe words “on behalf of ” in 
s, 123 of the Transfer of Property Act. and the 
omission of those words in s. 59, oannot be 
taken to shew that the legislature intended to 
lay down in tbe latter section a different rule 
from that provided in the former. The two 
sections deal with different matters, and there¬ 
fore, the language used in one of them cannot, 
according to ordinary rules of construction, be 
"looked at as a guide to tbe construction of the 
other.” In the nest place, the words "on be¬ 
half of ” in 8, 123 are a surplusage- Further, to 
hold that tbe legislature requires that the per¬ 
sonal signature of the mortgagor is indispens¬ 
able in tbe case of a mortgage which is only the 
transfer of an interest in immoveable property, 
while it does not require the same in the case of 
a gift or sale whereby tbe vendor's immoveable 
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property is absolutely transferred is an anomaly, 
and a ooostruction which leads to such an 
anomaly should not be adopted. {PerBanerji, 
J.) DEO NABAIN RAI v. KUKUR BIND, 24 A. 
319, F.B = A.W.N. 1902, 127. 

(522)—5. 60— Mortgage—Foreclomre of a por¬ 
tion of the mortgaged property. —Under Si 60' 
of t>be Act, if the mortgagees have acquired in 
whole OF in part tbe share of a mortgagor, a 
person interested in a share only of tbe mocb* 
gaged properly may redeem his own share: and 
in such a case, the mortgagee also is entitled 
to foreclose such a share. INU KHAN v. 
Naimuddin Sircar. 3 C.L.J. 377. 

(523) —5. 60—o/^ar/ics.—The iusertiou 
of a clause that the mortgage should be regarded 
as a sale absolute, if the amount was not paid 
in a certain time, does not constitute an act of 
parties extinguishing tbe right of redemption. 
It must be by a release or other such traasaotion 
standing apirt from the mortgage transaction 
under which tbe right of redemption comes into 
existence. Perayya v. Venkata. 11 M. 403. 
fF.. 24 M. 449 ; 5., 21 M. 110, 23 B. 146, 19^ 

M. L.J. 651.] 

(524) —S. &Q—Mortgage—Purchase of poft 
of mortgaged property by mortgagee, whether 
extinguishes mortgage—Instances where such 
mortgage is e.i tinguished. —The purchase of a 
part of tbe mortgaged property by a mortgagee, 
subject to bis mortgage has not nece.'^sarily tbe 
effect of fully discharging the mortgage without 
regard to tbe value of the property purchased 
and the price paid for it, whether such purchase 
be made in execution of a simple decree for 
money or in execution of a decree obtained by tbe 
mortgagee himself upon a subsequent mortgage, 
although such purchase has, in some instances, 
the effect of discharging tbe whole of the mort¬ 
gage debt. The effect will depend upon tbe cir¬ 
cumstances of each individual case. (A.W.N. 
1883. p. 61. Overruled] 13M.I A. 404,12 0- 414, 
2 A. 565, 5 A. 276, Ibid. 257.12 A. 537,19 A. 196, 
A.W.N. 1895 p, 1. A.W.N. 1885, p. 210. R.J 

N. W.P. 1867. 88, N.W.P. 1866,125, 2 N.W.P. 
4, R.l The provision in s. 60 that nothing in 
the section shall entitle a person interested in 
a share only of tbe mortgaged property to 
redeem his own share only, on payment of 
a proportionate part of the amount remain¬ 
ing due on the mortgage, is a clear recogni¬ 
tion that the mortgage-debt in part still subsists. 
[R., 31 A. 373 = 6 A.L.J. 451 ; D., 24 M 96.1 
Although property may be sold subject to a 
mortgage, and tbe mortgagee himself may pur¬ 
chase the mortgagor’s equity of redemption in 
whole or in part, either by private sale or at 
auction in execution of a decree, still, in such 
cases, certain equities arise between tbe mort¬ 
gagee or his representative in interest on tbe one 
hand and the mortgagor or tbe mortgagor’s re-- 
presentative in interest on tbe otbext to which a 
Oourt is bound, as a Court administeiiog juatice- 
and equity, to give effect. One of those equities 
is that the mortgagee by so purchasing, should) 
not place the mortgagor in a worse position thai» 
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that in which the mortgagor would have been, 
had any other peison purchased the property. 
Such mortgagee is liable to bear a rateable 
share of the debt in cases falliog under s. 82 of 
the Transfer of Property Act. Also, when pro¬ 
perty is sold subject to a mortgage, the price 
which the purchaser pays for it being ordinarily 
the difference between the market value of the 
property and the amount due on the mortgage, 
if the mortgagee himself happens to be the 
purchaser, and the price paid by him is not the 
full market value of the property, be should 
not be allowed to keep in his pocket the differ¬ 
ence between the market value and the price 
paid by him and thereby damnily the mortgagor 
or other owner of the remainder of the mort¬ 
gaged property. That is the reason why the mort¬ 
gagee must bring into account the value of the 
property purchased by bimeelf. As a result of 
bis doing so, the mortgage may, in some 
instances, be found to have been fully discharged 
by bis purchase. {Ptr Bantrji, J-). NaND 
KlSHORE V, RA.JA HARI RAJ SINGH, 20 A. 23 
F. B-A.W.N. 1897, 163. [R.. 22 A. 284, 26 B. 
68-3 Bom. L.R. 628.] 

(525)— S. 60-^Mortgage—Purchase of part of 
the mortgagea-property — Mortgage foreclosed 
purchaser not being made a party—Right of 
purchaser to redeem part of the mortgaged pro¬ 
perty .—The plaintiffs’ father purebastd some 
atr land which, along wiib other property, was 
the subject of a mortgage by conditional sale. 
The mortgagees subsequently instituted a suit 
for foreclosure, in which they obtained a decree 
aud an order absolute for foreclosure- But the 
mortgagees, although they had notice of bis in¬ 
terest m the mortgaged property, did not join 
the purchaser as a party to their suit. Held, 
that there was no bar to the plaintiffs suing to 
redeem that portion of the mortgaged property 
in which their father bad acquired ao interest, 
and that they were not bound to redeem the 
whole mortgage. BRIJ KlSHORE v. MaDHO 
SINGH, A.W.N. 1905, 279*3 A L.J. 27 = 28 
A. 279. 

(626)—S. 60—^jrra 2’enoncp Act (IIoM901), 
8e. 11, 18, 'lO—Fixed-rate tenant—Mortgage — 
Covenant that themorigageewill remain always 
in possession of property after redemption — C!^ 
on redemytton.—^. 18 of the Agra Tenancy Act, 
1901, relates to the right of occupancy referred 
(o in B. 11 of (be Aoc. and does not apply to 
the case of a tenant at fixed rates whose inter- 
eeta are under s. 20 heritable and transferable. 
A stipulation in the mortgage-deed, by which, 
on payment of the principal, interest and coats, 
the mortgagor is not to recover posseseion, hot 
is bound to allow the mortgagee to oontinne in 
poesession apparently in perpetuity opon pay¬ 
ment of a fixed rent, prevents the mortgagor 
from getting the property unfettered, and is 
thus a clog on equity of redemption. Shbo 
BiKOa V. BIBBABADUB SINOH, 6 Ud. Oas. 
wr. [9 B. 624. F.: 29 A. 288. D.] 
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(527) S. &0—Mortgage—Effect of mortgagee 

purchasing part of the prc 2 )erty viirtgaged—Re¬ 
demption. —Where a motigagee acquiree a part 
of the mortgaged property, and thus a fusion 
takes place of the rights of the mortgagee and 
the mortgagor in the same person, tbe indivi¬ 
sible ebaraoter of tbe mortgage is broken upon 
and one of several mortgagors may, ineucb a 
case, redeem bis own sbare only on payment of 
a proportionate part of tbe mortgage-money, 
but be cannot compel the mortgagee to allow 
him to redeem the shares of otber persons, in 
which he is not interested. KallaN Khan 
V. Mardan Khan, A.W.N. 1905, 228*28 
A. 188. (2 A. 565. F. ; 17 A. 63. R.; 15 B. 

24, D.) 

(528) —S. 60— Purchase of equity of redemp¬ 
tion inpart of the mortgaged property —Stiif for 
foreclosure—Purchaser not a party—Right of 
purchaser to redeem (he property purchased.—k 
mortgage by conditional sale of a certain 
village was executed in favour of tbedefeodante’ 
assignors. In execution of a simple decree 
against tbe mortgagor, the plaintiff’s father 
purchased an interest in a portion of the mort¬ 
gaged property. Though the defendants were 
aware of this purchase, they brought a suit for 
foreclosure without impleading the purchaser 
as a party thereto and got a decree, wbicb was 
made absolute. The present suit was for re¬ 
demption of tbe property purchased by the 
plaintiff's father on payment of a proportionate 
amount of tbe mortgage-money. Held, that 
the plaintiff is not bound to redeem the whole 
mortgage ; under s. 60 of tbe Act, he is entitled 
to redeem tbe portion of the mortgaged pro¬ 
perty purchased by his father on payment of a 
proportionate part of tbe mortgage-money. 
BRIJ KlSHORE v. MADHO SlNGB, A. W. N. 
1908, 133. 

(.529) —$. 60 — Inheritance of mortgagor's 
rights by mortgagee—Integrity of the mortgage 
broken up.—Where tbe equity of redemption in 
respect of a part of the mortgaged property 
becomes vested in tbe mortgagee, there is a 
merger of rights and tbe integriiy of the mort¬ 
gage is broken up- In order to bring about 
this result, it is not necessary that the fusion 
of rights should be by act of parties. What is 
necessary is that the mortgagee should have 
acquired tbe ebare of one of tbe mortgagors, 
wbeiber by purchase or by inheritance or other¬ 
wise. H mortgaged certain properly to B who 
transferred hie mortgagee rights to M. M died 
leaving A as his sole heir. H died leaving 51 
heirs one of whom was A. Some heirs of H 
brought this suit for redemption of theie shares 
only. Beld, that tbe plaintiffs were entitled to 
redeem their sbaree, inasmuch as the mort¬ 
gagee having inherited part of tbe property 
mortgaged, the integrity of the mortgagee was 
broken np- HAMIDA BlBIV. AHMAD HUSAIN, 
6 A.L.J. 887*81 A. 888*1 Ind. Cat. 779. (17 
A. 62, D.; 5 N.W.P. 148, F.; 18 M.I.A. 404, 
28 A. 156. 29 A. 262, Appl.) 
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(530) — S. 60 —Suit/or redemption—Averment 
tu plaint of payment oj mortgage amount and of 
willingness to pay amount due—Effect of non- 
tender or non-payment.—k mortgagor seeking 
redemption m<iy assert that the mortgage has 
been paid o9, but that, if it be found by the 
Court that anything is due under the mortgage, 
he is prepared to pay it. Such an aitarnative 
case is not opposed to any rule of pleading, and 
there is really no inconsistency. Under s. 60, 
Transfer of Property Act. the non-payment or 
non-tender of the amount due on the mortgage 
previous to suit is not a bar to a suit for re¬ 
demption. BUTCHANNA V. Varahalu, 24 
M. 408. 

(531) —S. 60—i?3ceipf of part of prm'.ipal 
money before tinie—No premaUtre right to fore¬ 
closure or rtdam. —Tne words in 8.60, Trans¬ 
fer of Property Act “at any time after the 
principal money has become payable “ refer 
to the time agreed on for the payment of 
the mortgage money. Tne receipt of a por¬ 
tion of the principal money before that time 
does not give a right to redeem prema¬ 
turely any more than it gives a right to 
foreclose prematurely. The mortgagee is not 
entitled to foreclose because he is kept out of 
possession. Even, if he were so entitled, it 
does not follow that the mortgagor may, if the 
mortgagee does not sue for foreclosure, claim 
to redeem before the date agreed on. Tne 
mortgagor cannot by breaking the agreement 
to deliver possession acquire a right to brckk it 
still further by redeeming before the fixed date. 
BHAGWANGIR GOSAI V. PHAGU KIRAR, 2 C. 
P,L.R. 241. 

(532) —S. 60—See ATT.VCHMBNT — MoDE 
OP ATTACHMENT, 21 B. 226. 

(533) —8. 60—See Malabar Law—Mort¬ 
gage, 16 M. 326. 

(534) -S. 60—See Nos. 380, 381, 382, 461. 
467, supra and Nos. 698, 819, infra. 

(535) —Ss, 60 and 61—Clog on equity of 
redemption—Deeds of further charge on pro¬ 
perty previously mortgaged—Bsnds stipulating 
repayment of money borrowed within time fixed 
for redemption of a previous usufructuary 
mortgage — Foreclosure, suit for. — The 
predecGssors-in-title of defendants mortgaged, 
with possession, the property in suit for 
Rs. 1,000 by a deed executed on 6th July, 1891, 
and on the same date borrowed a further sum 
of Bs. 100 upon the same security. On l3tb 
June, 1892, 25tb March, 1894, aud 15th October 
1895, they borrowed further sums. The deeds 
of those dales were regisbeced and recited that . 
the aforesaid prooerty was held upon usufruc¬ 
tuary mortgage by the plaintiff under the deed 
of July 16th, 1891, that the sumsnow borrowed 
should be paid with interest within the time 
fixed in the original mortgage-deed, and that 
the mortgagors should not be able to redeem 
the mortgage without payment of the amount 
due on the three subsequent deeds. The plaint¬ 
iff brought a suit to foreclose his mortgage 
claiming the amount, due under all five deeds. 


Tpansfer of Property Act (IT of 1882) 

—continued. 

The defendants admitted that the money se¬ 
cured by the deed of July 16th 1891, was due, 
but denied that the last three deeds created any 
further charge on the property. Held [per 
Wells, A.J.C.) that the three last deeds, 
which practically amounted to fresh mortgages 
were not a clog on the equity of redemption 
and having regard to ss 60 and 61 of the Act, 
the plaintiff could enforce them against the 
defendants. The principle on which the 
prohibition of clogging mortgages is based is 
one of equity, that, when a man is borrowing 
and pressed for money, he may not have to 
assent to unreasonable terms, and, therefore, 
in the mortgage-deed, there must not be any 
provision, which fetters bis right to redeem. 
But this principle does not apply to a case 
where a mao has deliberately increased the 
amount of the mortgage-money by taking 
further loans, and equity will not deprive the 
mortgagee of bis dues. Held (per iScoff, J.C.) 
that the three last deeds did not create mort¬ 
gages or practically amount to fresh mortgages, 
but that, having regard to the provisions of 
8. 60 of the Act, they did not olog or fetter the 
defendants’ equity of redemption and could be 
enforced. RaDHA KRISHNA v. SHBO DIAL, 8 
O.C, 132. (26 A. 559 = A.W.N. 1904, 123. I A. 
L.J. 679, Diss.) [R.. 8 0.0. 227.] 

(536) — Ss. 60, 61— Mortgage—Redemption in 
part— When allowed—Claim for coHsofuiafton 
of mortgages — Essentials. —Where there are 
more mortgagees than one, but only one of them 
has acquired m part the share of a mortgagor, 
it is clear that the exception to s. 60. Transfer 
of Property Act, does not apply, and the plaintiff 
is entitled to redeem the whole mortgage. The 
rule is that a mortgage is one and indivisible 
and the exception arises only when the mort¬ 
gagee, or, if there are more mortgagees than one, 
all such mortgagees have acquired in whole or 
in part the share of mortgagor. In order to 
support a claim for the consolidation of two 
mortgages, that is to say, to treat them as 
one and insist that one shall not be redeemed 
without the other, it is necessary both under 
s. 61, Transfer of Pmperty Act, and otherwise, 
that the two mortgages to be consolidated 
should have beoome united in title or come into 
the same hand. VelayodAM OHBTTT v. 
ALANGARAM Chetty, 23 M.L J. 478 = 15 Ind. 
Cas. 605. 

(537) -Ss. 60 and 6i—Redemption, second 
suit for, after payment of mortgage-money into 
Court in previous suit—Bight to redeem—Mort¬ 
gage, law of, in force in Oudh previous to Trans¬ 
fer of Property Act—Execution of decree—Roe 
judicata— Cw.Pro.Code, ss. 13 and 244 .—Before 
the oommsncemsnt of the British rule in Oudh, 
the plaintiff’s father, H.B. mortgaged certain 
Dtoperty to M. M. the defendant’s father. In 
1856 H. B. sued M.M. for possession of the mort¬ 
gaged property, whioh was decreed to him on 
payment of Rs. 4.0(K), the prinotpal eum. Oa 
appeal, the Commissioner held that H. B. ooold 
redeem the mortgage on payment of Rs. 4,000 
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before Ist Aeach 1264 Fesli (86h June 1857). 

H B paid Rb. 4.000 into the Government Trea¬ 
sury on the 30th April 1857. R. M. appealed to 
the Financial Commissioner against the judg¬ 
ment of the Commissioner. A few weeks after 
the money was deposited the rebellion of 1857 
broke out, the Treasury was plundered, the 
money was lost, and all the records of the 
Courts including those of the Financial Commis¬ 
sioner were destitoyad. M M’s appeal was not 
decided after the suppression of the rebellion. 
The second summ»ry settlement of the moct- 
eased property was made with M. M. a. B. 
having died, one of his sons, M.B., sued the 
defendant for possession of the property, and 
his suit was finally dismissed. The plain- 
tiS brought a suit against the defendant for 
redemption of his share of that property, 
field, that when the mortgagor sues for redemp¬ 
tion of tbs mortgage or for possession of the 
mortgaged property, the amount due on the 
mortgage having been paid, the mortgage can¬ 
not be said to have been redeemed until, in 
the one case, the mortgigor has obtained a 
decree enforcing the right to redeem, and has 
paid into Court the amount found due ou the 
mottgage.or, in the other, has obtained a decree 
establishing his tight to possession of the 
mortgaged property. Assuming that it was 
proved that H. B. obtained a decree enforcing 
tiis right to redeem and that the payment be 
made was one of tbe amount due on the 
mortgage, held, that the payment constituted 
redemption ot the mortgage accjtdiog to tb^e 
law (similar to that laid down in as. 60 and 62. 
Transfer of Property Act) in force in Oudb. 
when the decree was made. The tight to 
redeem a mortgage is enforced under the Trans¬ 
fer of Property Act, when in a suit for redemp¬ 
tion the Court decrees that, upon tbe mortgagor 
paying into Court the amount found due on 
the mortgage, the mortgagee shall do what is 
required of him by s. 60. or what is squired 
of him by s. 62, aod the amount so found due 
is paid into Court. When such a decree has 
been passed aod tbe money has been paid, the 
right to redeem has been enforced, and t^re- 
fore the mortgage has been redeeme^ ael4 
further, that the payment made 
one ot the amount due on tbe mortgige. that 
be could obtain possession of the mort- 
caged property in execution of his decree, and 
that he could not neglect to execute his d^ree 
and bring a second suit for possession o the 
property on the same ground. 
that the plaintiff’s suit was barred by ss^ 13 
and 244, Civ. Pro. Code. AHMAD BakHSH v. 
The Hon'blb seth Raghdbbb dayal, 8 

O.C. 871 B. 

(688)-S8. 60.68,72. 74.75.96-Pfwr lien on 
nmtgUtd property-Payment o} amount o/ 
by ^igagae to save property from executwn 
oLf Effect of Bueh payment—S«U 5p mortga^ 
oM io recover amount so ptt»d.—Certain mor*- 
m«d property liad been subject to a prior lien 
by * ot Oonrl. The deoree-holder^ving 
and brought to sale the mortgaged 
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properties, the mortgagee paid the amount of 
tbe lien into Court and thus saved tbe property 
from sale. On tbe death of the mortgagee, bis 
undivided brother sued to recover the amount 
advanced to pay off the prior lion. The suit 
was against the purchaser of the property from 
the mortgagor. Held that the payment not 
having been made at the request or for the 
benefit of the defendant, tbe plaintiff could 
only succeed by showing that he had a charge 
upon the land which could be enforced against 
it in tbe hands of the detendant. There is no 
provision io the Transfer of Property Act to 
support the contention that, without the know- 
ledge or ooncurtence on the pan of the uiort- 
eagor, a second mortgagee may, by a trans¬ 
action between himself and the first mortgag^, 
acquire anew right over the property- The 
plaintiff not having acquired any such charge 
00 the property, the suit (ailed. Per Su'>ra- 
iiiinia Ayyar. J. No doubt a mortgagee can 
tack to the mortgage amount any sum paid by 
him to save the mortgaged property from sale. 
But tbe plaintiff was purely a usufructuary 
mortgagee and did not ootain possession of the 
mortgaged property. Consequently, hebadno 
charge on the mortgaged property for the 
money recoverable by him under s. 68 of the 
Transfer of Property Act. The amount to be 
added thereto necessarily stood also on the 
same looting, aod the plaintiff’s contention 
that he had a charge for it also was clearly 
unsustainable. PebiANNA 
MaBUDAINAYAGAM PlLCiAI, 22 M. 332-9 
M.L J. 166. [fief.on,30C.794=7C.W.N. 609.] 

( 539 ,_S, 5 . 60 and li—T.P. Act—Redemption, 
suit for—Mortgage—Redemption of portion of 
mortgaijed property- —A mortgagee, by allow¬ 
ing bis mortgagor to pay a portion of the 
mortgaged debt, aod releasing a proportionate 
share of tbe mortgaged property, does not 
thereby entitle tbe mortgagor ot his repcesen- 
titivo to redeeiD the rest of the oaortg^ged 
property piece meal. BaldeO BaKSH v. 
JAWAHIB SINGH, 2 O.C. 344. (17 A. 63, fi-) 
(540)—Ss. 60. 83—Cfog on equity of redemp¬ 
tion—Subsequent money bond postponing redem- 
vtion of ptior mortgage bond. —A stipulation 
which places a hindrance or stay in the way 
of tbe mortgagor in the exercise of his right to 
redeem is a clog on the equity of tcdeinptioD 
and unenforceable, even though the subject of 
tbe mortgage is not directly charged by the 
stipulation. Where, subsequent to a usufruc¬ 
tuary mortgage redeemable on any Jeth, the 
m'lrtgagor executed a money bond m favour of 
the mortgagee and therein covenanted not to 
redeem the mortgaged property, till tbe money 
due upon the latter bond was paid, held that 
the latter created no charge on the property, 
and tbe stipulation in it was a fetter or clog on 
redemption which could not be enforced 
against the mortgagor. (Browne v. Ryan, 2 T.R- 
653 and (1901) Noalces & Co . Ld. v. Rice, L R. 
(1902)'A. 0 34. B.; 4 A. 85,Not F I.Sheo SHAN- 
KAB v.PABHA MabTOM,26 A.859-1 A.L.J.282 
»A.V.N. 190i, 128. (4 A. 85. Wot F.) [F., 27 
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A. 178 ; B.. 9 C.W.N. 789, 8 O.C. 132. A.W.N. 
190G, 162 = 3 A.L.J- 648 = 28 A 638; D., 3 A.L. 
J. 634 = 28 A 712 = A.W.N. i906, 202, 6 A.L. 
J. 255.] 

(641)— S^. 60, 83, 84 and 91— Mortgage- 
“inoney, deposit of, ty inortgfKjor—Deposit of 
moTltjotje-money, proper lime and place for — 
Tenaer of mortgage money in Court— Interest 
upon moTtgoge-money subsequent to its aeposil 
in Court—ConsiTuciwti of documents — Mort¬ 
gage—iLhe plaintiff sued the dfeleodant to re¬ 
cover a certain sum of money with principal 
and interest alleged to be due on four mort¬ 
gage deeds. The hist deed was dated the 9th 
August 1087, and purported to have been exe¬ 
cuted in consideration of Rs. 10.360, which 
was to be paid in a lump sum into tbe trea¬ 
sury at Nanpara within eight years. It was 
further stipulated that, on failure to pay the 
amount on tbe due date, interest would be pay¬ 
able at the rate of eight annas per cent, per 
mensem from the date of tbe deed till date of 
payment, Tbe second deed was dated the 3rd 
October 1888, corttsponding to 13ib Kuar Badi 
1296 Fasti, and provided for the payment of 
Rs. 26,000, without interest, within a period of 
ten years beginuiug with 1296 Fash and ending 
with 1305 Fasli, but there was a fuitbei clause 
to the effect that, alter tbe expiry of this 
period, in the fallow season or on the 1st Jetb 
1305 Fasli the sum advanced would be paid 
into the treasury at Nanpara in a lump sum. 
and on failure interest at tbe rate of Re. 1 pur 
cent, per mensem would be payable from ihe 
date of the Ueed till realization. The third and 
fourth deeds were executed on the same terms 
as tbe second for the repayment of the money 
advanced without interest. The defendant do- 
posued Rs. 10,360 on tbe 6th August 1895, 
in the Court of the Subordinate Judge of 
Bahraicb, under s. 83 of tbe Transfer of 
Property Act, on account of the mortgage of 
the i^th August 1687, but tbe plaintiQ refused 
to receive it. On the 23rd Jlay 1898, Rs. 40,860 
were similarly deposited on account of all four 
mortgages and this also tbe plaintiff declined 
to accept. In bis suit against the defendant 
the plaiDiiS claimed interest on the first mort¬ 
gage on the ground that although tbe deposit 
was made within tbe stiputateu period the 
terms of the agreement required payment to 
be made in the treasury at Nanpara. It was 
also contended that interest was due on tbe 
other mortgages also, inasmuch as the pay¬ 
ment of the amounts due on them was not 
made until after tbe 1st Jetb 1305 Fasli, 
alibougb made before tbe end of that year and 
no payment was made at Nanpara. Held, that 
the deposit made ou account of tbe first deed was 
a good payment and,the plaintifi was not entitled 
to interest. A mortgagee may, after tbe mort¬ 
gage has become payable and before bis right 
to redeem is barred, either (1) pay or tender at 
tbe proper time and place the amount dueon the 
moitgage under s. 60, or (2) deposit that amount 
in Court under s. 84, or (3) sue for redemption 
under s.91 oitbe Tiansfeiof Property Aot. Held, 
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further, that, as regards the second mortgage, 
the contract must be held to be contained in 
the first clause of the deed, viz., that tbe loan 
was for ten years beginning with 1296 Fasli and 
ending with 1305 Fasli, and that the amount 
of tbe bond was to be paid on the expiry of that 
period ; and that the second clause, which was 
to the effect that the money was to be paid on 
the let Jetb 1305, was merely explanatory of 
the first. Where there are two inconsistent pass¬ 
ages in a document tbe first should be given 
effect to in preference to tbe second. Held, 
therefore, that tbe date up to which tbe 
amounte of the second, third and fourth deeds 
could be paid was tbe last day of 1305 Fasli, 
which was a considerable time subsequent to 
tbe date on which tbe deposit of Rs. 40,860was 
made by tbe def<udant in tbe Civil Court at 
Bahraicb under s- S3 of the Transfer of Pro¬ 
perty Act for payment to the plaintiff, who 
therefore was entitled lo no interest 8ARDAR 

Karan Sinoh v. raja Muhammad Siddik 
Khan, 4 O.C. 387-B. 

(642)— Ss. 60, 83, Simple-bond insisting 
in 2 >ayment before redemption of mortgage—Clog 
on the equity of redemption—Effect of payinent 
under s. 83— of part-owners of equity 
of redemption. —PlaintiS, as the purchaser of 
a portion of an equity of redemption, sued for 
possession of tbe whole of tbe mortgaged pro¬ 
perty having previously deposited in Court, 
under s. 83 of this Act, tbe whole of the 
amount due under the mortgage. Tbe suit for 
possession was necessitated by tbe fact of tbe 
mortgagee having refused to accept tbe 
amount. The mortgagee’s objection was that, 
after the execution of tbe mortgage, tbe mort¬ 
gagor gave him (the mortgagee) a simple- 
bond for another sum of money stipulating 
therein that tbe mortgage should not be re¬ 
deemed before the payment of simple-bond, that 
therefore, he bad a charge on tbe mortgaged 
property for the amount of the simple-bond 
and that, therefore, pos!‘e>sion ought not to 
be decreed to the plaintifi. To this suit, 
tbe purchaser of the other portion of the equity 
of redemption was also made a party-defendant. 
His contention was that he was entitled 
to redeem a proportionate part of the mortga¬ 
ged property by paying up a portion of the 
mortgage-amount, which represented bis 
share. He, also, sought to be made a co- 
plaintiff. to which tbe original plaintifi object¬ 
ed. Held, (1) the simple-bond was a clog or 
fetter on the equity of redemption and dio not 
create any charge on the property. It cannot 
be enfoFoed, since it places, in the way of tbe 
mortgagor, a bar to the exercise of his right of 
redemption (26 A. 559, F.) and (2) that, when 
the plaintifi paid into Court, the amouut which, 
admittedly, was tbe full amount due under tbe 
mortgage, tbe efiect of tbe payment was to 
satisfy the mortgage and discharge it fully. 
Thenceforth, there was no subsisting mortgage 
and nothing for the owner of tbe other portion 
of the equity of redemption to redeem. The 
plaintiff was, as owner of a portion of tbe 
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equity of cedemption, entitled to redeem the 
whole mortgage. The other owner was not 
entitled to redeem a portion of the mortg-ige by 
paying a proportionate part of the mortgage- 
amount ; nor was there any mortgage subsisting 
at the date he was made a party to the suit. 
Plaintiff was thus given a decree, as prayed 
for. EOGAD SINGH V. BAT NAR4IN Singh, 

27 A. 178*A.W.N. 1901. 208=1 A.L J. 579. 
[B..9C.W.N. 789.7 A.L.J. 185 = 32 A. 216=5 
Ind. Gas. 269.J 

(543)—Ss. 60, 92. 93~-Usulructuary mart- 

gage of ocoupayicy-holding—Previous iuil for 
redemption decreed conditionaily^Condition 
not coinplted with-Subsequent suit for redemp¬ 
tion not barred.-Held, that a person who 
bad, before the coming into operation of the 
Agra Tenancy Aot. made a usufructuary mort- 
gage of ao occupaocy holding, is oot debarred 
from maintaining a second suit for the redemp¬ 
tion of it, by reason of a previous suit to 
recover possession of tbo same bolding in which 
the decree which was passed was not complied 
with. GANPAT BINOB V. TOHFA, 10 A.L.J. 
36 = 15 Ind. Cas. IS. 

(644)—S. 61— Construction—Deed—Whether 
mortgage or charge—What a. 61 implies Con- 
aolidalion o/ mortgages—Simple mortgage 
Esaenlials o/.—Where an instrument, contain¬ 
ed the words “ In default I shall on the security 

of the bouse site belonging to me.pay and 

make good.the principal and interest. 

Held, that the instrument created a mortgage- 
(20 B. 408, F.; 26 M. 108, 6 B.H.C.A.C. 90, 14 
C. 687, 27 M. 29, 30 M- 178, 33 C. 985. 35 C. 
837, 19 M. 249, 13 B. 96. R.) Per White, 
Q ■ —From s 61, Transfer of Property Act. 
the inference is clear, that, where the property 
is the same, the subsequent motigagee is oniit- 
led to insist on being redeemed. B. 61 aUo 
implies, .as is shown by the illustration—that, 
if there are different mortgages in favour o( one 
and the same person, not in respect of dmerent 
properties, but the same property, the mort- 
sagor cannot seek to redeem any one mortgage 
without redeeming the additional mortgages 
also. The same principle will be equally appli¬ 
cable to a mortgagee having several mortgagee 
over the same property seeking to obtain an 
order for sale on one mortgage o^y. Ptr 
Kriahnatwami Aiyar, There is 

nothing opposed to any principle of law that 
there should be a charge created on the hap¬ 
pening of a oondition. where the condition it¬ 
self is first stipulated and 

afterwards. (14 0. 687, 3 A.L.J. 220, 12 M. 69. 
B.i A covenant to pay is an essential element 
of a simple mortgage. It is not neoessary that 
there should be a formal transfer of any interMt 
in property in words. (19 M. 249, B.) It is also 
not nwssary to constitute a simple mortgap 
that the inetrument should state that the 
mortgagee shall recover his money by sale of 

the mortgaged property. 

NADAB ▼. BlVAOUBD A8ABI, 81 M.L.J. 861. 

(80 B. 408. B.) 
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(545)—B. 61 —See Nos. 535, 536, supra 

(545-a)—S. 62—See No. 637, supra. 

( 54 G)—Ss. 62 and 66—Mortgage—Redemv- 
lion—Limitation Act, sch. II. art. 134 Mort¬ 
gage by mortgagee’s donee ^^urpordng to beol a 
proprietary interest in the mortgaged property- 
Foreclosure.—Uadev ordinary circumstances, a 
mortgagor cannot, before tbe time limited for 
payment to ibe mortgage expires, take proceed¬ 
ings to redeem the mortgage. (5 B. 22, 8 A. 95, 

B ) The widow of a usufructuary mortgagee 
in possession made a gift of the mortgaged pro¬ 
perty to A.H. The donee mortgaged pare of 
the property, the subject of this gift, to P.N., 
purporting to mortgage the full proprietary in¬ 
terest in the property . P.N. took proceedings 
for foreclosure against A.H. as absolute 
and obtained foreclosure and possession of the 
property. Held, on the finding that P.N. acted 
bona fide and bad no reason to suppose that A. 
H. was not. as be represented himself to be, 
the full owner of the property mortgaged, 
that P.N. was entitled, as against the represent¬ 
ative of the original mortgagor, to the protec¬ 
tion afforded by art. 134 of the second sche- 
dule to Act No. XV of ‘977 HUSFm 
KHANAM V. ALI HUSMN KHAK, A.W N. 1907, 
faa-i A.L J. 375 = 29 A. 471. (25 M. 99. 23 

B. 614, D.\ 9 A. 97. 14 M I A. 1. 15 B. 583, 20 
A. 482, 22 B. 225. 24 M. 471. 27 B. 373. R ) 

(547) —8s 62. 83-6 'mCiv PRO. CODE. 1908. 
0. II* r* 2. 9 Bom L-R, 958 - 31 B. 527. 

(548) -S. 63 — ^Ucession — .4cjuisi(ioh of 
(cnaaCs holding by usufructuary mortgagee.— 
Where a usufructuary mortgagee of a share iQ 
a village having obtained a deed of conditional 
sale from an ordinary tenant got a decree (or 
foreclosure of the bolding and in execution 
obtained possession thereof, the acquisition of 
the holdiog by him was -vn secession to the 
usufructuary mortg-tge within the meaning of 
8. 63 of the Act. MOHANLALL v. CHAODHRY 
PULANDAR SINGH, 14 C.P.L.R. 169. (lO B. 
H.C. 369, Appl.; 10 O.P.L R. 103. D ) 

(549) — 6 '. 66—Mortgage — Accessions—Juris¬ 
diction of Civil Ccurts-Redemption—Decree— 
OusUr from property not affected by decree. 
Largo extension into waste adjoining lands 
could not be regarded as accessions to mort¬ 
gaged property. Where mortgagees have never 
been directly or constructively in posaeesion of 
an additional area, the poseeesion oltbis area 
by the mortgagees cannot be treated as posses- 
eioD on behalf of the mortgagors of the original 
area. When the Civil Courts have given a de¬ 
cree for redemption and the decree-holder under 
covet of that decree ousts a person in posaessioo 
of land not affected by the decree, the Civil 
Courts have power to grant relief against tres¬ 
pass. In such a case no queslion arires which 
could properly be referred to a Revenue Court 
for decision. THA DuN v. THAZAN, 11 Ind. 
C»«. 808. 

(650)—B. 68—BipAf to aeeesaicn of mortgaged 
properly.—In a Boit for redemption, it was found 
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th<it tbe grove in question was planted during 
the lime when tbe defendant was in possession 
as an usufructuary mortgagee, and that it was 
thus an accession to tbe mortgaged property. 
It was also found that separate possession and 
enjoyment of the grovo without detriment to 
the principal property was not possible. It was 
further found that the planting of the grove 
was not necessary to preserve the property from 
destruction, forfeiture, or sale, and that the 
grove was not planted with the consent of the 
mortgagor. Consequently, under s. 63 of the 
Transfer of Property Act, the mortgagor was 
entitled to obtain delivery of possession of the 
accession made to tbe mortgaged property. 
ZUBEDA BIBI V. SHEO CHARAN, 22 A. 83 = 
A.W N. 1899,189. 

(551)—S. 63—.Iccession to niortg-iged jtrcperty, 
tnortgagoi 's rightto, if depend$ on special advin- 
tage of mortgagee as such tn acquiring the acces¬ 
sion— Mortgagee also co-owner of the property — 
AeguisU an by mortgagee of raiyati holdings in 
the prop-.Tty—Mortgagee's right, on redemption 
of mortgage. —Where the plaintiff’s share in a 
mehal was mortgaged to the co-proprietors of 
the mehal and tbe mortgagees, during the con- 
tinuanoeof the mortgage, brought in some of 
the raiyati holdings of the mehal from the ten¬ 
ants and obtained possession thereof, separating ! 
the land purchased from those in possession of i 
the tenants ; Held —That, on redemption of 
tbe mortgage, tbe plaintiff was entitled to get 
khas possession of the lands to the extent of 
his share in the mehal on payment to the mort¬ 
gagees of the proportionate share of the expen- 
SQs incurred in acquiring them. Per N. R. 
Chatterjea, •/,—The purchases were accessioos 
to the mortgaged property within tbe meaning 
of 8. 63 of the Transfer of Property Act. The 
mortgagee’s right to the accessions to the 
mortgaged property under s. 63 of the Act does 
not depend upon whether the mortgagee bad 
any special advantage by reason of bis position 
as mortgagee in acquiring the accession. S. 63 
of the Act applies to a case where the mort¬ 
gagee holds the property both as co-proprietor 
and as mortgagee. HAM BiRCH N4RAIN SiNGH 
V. ambika Prasad Singh. 17 C.W.N. 586. 

(552) —S. 63—Sec ESTOPPEL—ESTOPPEL 
BY Judgment, 17 M. 17. 

(553) —S. 63—Sec No. 546, supra, j 

(554) —Si'- 63, 72— Mortgage — Redunption — ■ 
Construction made by the mortgagee—Right to 
add expenses incurred thereon to amount secur'- \ 
ed by mortgage —/nfcrcsL—Where a mortgagee 
in possession has expended money upon making 
additions to tbe mortgaged premises, he would 
be entitled, in a suit for redemption, to be re¬ 
paid tbe expenses so incurred, if the additions 
made are ‘accessions’ within the meaning of s.63 
of the Transfer of Property Act, or are neces- ! 
sary for the preservation of the property, or are I 
lasting improvements reasonably made for the 
benefit of the property which added to the 
selling value. Held, also, that a mortgagee is 
entitled, in the absence of any contract to the 
contrary, to interest on the amount spent by 
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him on repairs for the preservation of tbe mort¬ 
gaged premises and also on the rates and cesses 
paid by him therefor. Rahmatdllah Beg 
V. YUSUP ALI, 10 A.L.J. 124. 

(555) — S. 65~-Mortgagee knowing all circum¬ 
stances of mortgage-implication of contract.— 

The contract which was said to have been broken 
in this case was a contract to he implied by rea- 
sonofs. 65 (a) of the Transfer of Property Act. 
The contract in question was only to be infer¬ 
red in the absence of a contract to the contrary. 
It was found however that tbe appellant (mort¬ 
gagee) knew all the circumstances when he 
took his mortgage. Held, it was reasonable to 
infer that there was an understanding between 
the parties that the mortgagor did not contract 
in the terms of s- 65. Parasubama PAT- 
TAR’S SON KRISHNAN v. KUNHUNNI. 4 M.L. 
T. 437. 

(556) — S. 65— Purchase from mortgagor— 
Duty to pay revenue—Land Revenue sale — 
Praudulent purchase—Burma Land and Reve¬ 
nue Act (II 0 / 1876), ss. 37. 14, r, 80.—The 
implied covenant under s. 65 of the Transfer of 
Property Act, for the mortgagor to pay land re¬ 
venue extends to the purchaser of a property 
subject to a mortgage. Where such purchaser has 
failed to pay revenue and the land has been 
sold for default and purchased by him free of 
mortgage, tbe property is not freed from the 
mortgage but continues to be subject to it, as 
the omission to pay revenue is in fraud -of tbe 
mortgagee VeerAPPA Chetty v. EANNA- 
PPA Chetty. 17 Ind. Gas. 878. 

(557) —8. 65—See HINDU LAW—WIDOW, 
A.W.N, 1899. 95. 

(558) —S. 65 (c)— Mortgagor in possession— 
Duty to pay public revenue—Sale of mortgaged 
property for arrears of revenue—Purchase by 
mortgagor from purchaser at revenue sale — Ex¬ 
tinction of mortgage.—A mortgagor in posses¬ 
sion having committed default in payment of 
public revenue (be mortgaged property was 
sold by tbe revenue authorities. Subsequently, 
the purchaser at the revenue sale sold it to the 
mortgagor’s heir. Tbe latter mortgaged it to 
plaiutifi, who instituted tbe present suit for 
sale. Tbe assignee of the first mortgage claim¬ 
ed to have priority over the plaintifi’s mortgage. 
Held, that it was tbe duty of tbe mortgagor to 
pay the public revenue accruing due on the 
mortgaged property, which continued to be in 
his prssessioD. The fact that the mortgagor's 
heir derived his title to the property from the 
purchaser at the revenue sale did not make 
any difference as between himself and tbe 
mortgagee. He could not be allowed to take 
advantage of bis father’s wrong and plead for 
his own benefit that by reason of such wrong 
there bad been a statutory extinotion of tbe 
first mortgagee’s security. Consequently, 
plaintifi was entitled to a decree as a puisne 
mortgagee only, and tbe first mortgagee con¬ 
tinued to have the rights of a prior mortgagee. 
SANAGAPALLI LASSHUAYYA V. INTOORZ 
Bolla REDDY, 26 H. 389. (10 M.l.A. 540, F.) 
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(559) —S. 65, sub-a. 5, cl. {b)Sale of a mort¬ 
gage-decree free from incumbrance—Vendor 
entitled to retain money sufficient to pay off 
claims outatanding against decree.—Where a 
mortgage decree is sold free from incumbraaces, 
the putohaset will be eotitled, upon a principle 
aoslogouB to that embodied in this section, to 
retain out of the purchase^money a sum suffici¬ 
ent to pay ofi any claim outstanding against 
the decree. KhetsidaS AGABWALA v. SHIB 
NARAYAN MURDA, 9 C.W.N. 178 

( 560 ) —Ss. 65 , 6 S—BypolhecatiLn bond—Cove¬ 
nant to pay—Personal remedy —A stipulation in 
a hypotbecation bond that the debtor will pay 
to the obligee every day the sale proceeds of 
firewood, and that the latter should retain in his 
hands out of the amount so paid 2 pet cent, 
commission and Ks. 100 towards the debt, re¬ 
paying the balance to the obligor, and in default 
of such payment the obligee is to collect the 
money due from the hypothecated property, 
does not contain such a covenant to pay as 
would give the obligee a personal remedy against 
theobligor. But where the obligor bad previ¬ 
ously mortgaged the same properties to a third 
.party.8. 65 of the Transfer of Property Act would 
imply a covenant on the part of the mortgagor 
topayofithe mortgage when it became due, 
and under s. 68 of the same Act the mortgagor 
would become personally liable to the obligee 
under the hypothecation bond, if he allowed the 
first mortgagee to bring the mortgaged property 
to sale. SiNcJJEE V. TlRUVENGADUM, 18 M. 
192. [B.. 4 C.L.J. 246.] 

(561)- Sa. 65, 68 [b)—Usufructuary mortgage 
—Right to sue for inorlgagc monty—Mortgagee 
deprived of security tn consequence cf “ wrongful 
default" of mortgagor.—A breach of any of the 
obligations imposed on the mortgagor by e. 65 
of the Act amounts to a “ wrongful default 
within the meaning of cl.(f)) of s. 68 and entitles 
the mortgagee to sue for the recovery of his 
money. Therefore, where the mortgagor fails to 
disclose the existence of a prior encumbrance, 
ol. (6) of e. 68 applies. BHOLA NATH JANA v. 
HARA MOHAN JANA, 7 lod. CaS. 291. 

(6621—Ss. 65. 86. 88, 99. Transfer of Property 
Act (1882), objects o/.—The objects of ss. 65. bt>. 
88 and 99 of the Transfer of Property Act are 
to prevent mortgagees, from realising their 
seourities, except in the way prescribed by the 
Act and unless the action in which it is sought 
to realise the security is one in which the 
procedure followed is that prescribed by the 
Act, it is within the provisions of s. 99. and 
that the mortgaged properly cannot be sold in 
it. On an application by the assignee of the 
decree-holder for the attachment and sale of 
one of the mortgaged properties in execution of 
a decree obtained (not in accordanoe ’^th the 
Transfer ol Property Act) m a suit brought 
after the Transfer of Property Act came into 
operation, held, that the mortgaged pro^rty 
oannot be brought to sale, unless proce^ings 
ondex s. 67 of the Aot be taken, and the 
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procedure prescribed by the Act is followed. 
CHUNDRA NATH DEY V. BURRODA SHOON- 
DURY GHOSE, 22 C. 813. [F., 22 C 903; R., 

22 M. 372. 22 A. 40l*A.W.N. 1900,131, 35 
C. 61 = 11 C.W.N. 1011=6 C L.J. 320, F.B.. 
31 M. 33 = 3 M L.T. 107 = 17 M.L J. 503; D., 

24 0. 473, 25 C. 560. 26 C. 166, 27 A. 450=2 
A.L.J. 121 = A.W.N. 1905. 42, 4 C.L.J. 533.) 

(563) —Ss. 65. 90—Implied covenants binding 
mortgager— Suit by puisne mortgagee for sale 
after redeeming prior 7norlgages — Personal 
decree for what amount. —A puisne mortgagee 
who, having got a decree for sale after tedetm- 
iog prior incumbrances, redeemed them by 
paying their amount, is entitled, on the sale 
proceeds being found insufficient to cover even 
the amount paid for prior incumbrances, to a 
decree under s. 90 for not only the amount due 
under his own mortgage but also the deficit in 
respect of the prior incumbrances. Under s. 65 
of the T. P. Act, the mortgagor is bound to pay 
prior incumbrances and this is a covenant 
which the puisne mortgagee is entitled to 
enforce. ALI JAN v. MARIAM BlBl, 26 A, 98 
= A.W.N. 1903, 202. 

(564) —S. 06 —Mortgage—Mortgagor's right to 
impose easement on mortgaged proxwrty—Kase- 
inents Act (V of 1882), s. 10.- Where the mort¬ 
gagor of a house with a well in its compound 
made an express grant of the user of the well 
to the vendee of the adjoining house sold by 
him after the mortgage, and the mortgagee 
having purchased the mortgaged property in 
execution of bis mortgage-decree, objected to 
the use of the well by the occupants of the 
adjoining house. Held, that to establish the 
validity of the grant it was for the mortgagor 
or his successor in interest to prove affirma¬ 
tively that tbo imposition on the mortgaged 
property of the easement of taking water from 
the well did not, in point of fact, render the 
security insufficient, or, in other words, that 
even after the imposition of that easement tbo 
value of the mortgaged property, house and 
well exceeded by one-balf the amount due on 
the mortgage. Tho principles of law embo¬ 
died in 8. 66 of tbe Transfer of Property 
Act and e- 10 of the Easements Act being in 
consonance with tbe principles of equity, good 
conscience and justice should be adopted by 
Courts in the Punjab when giving a decision 
on matters which are dealt with by these 
sections, though these Acts are not in force in 
the Punjab- MUSSAMMAT BHAGWAN DEI v. 
THE SECRETARY OF STATE, 124 P. L.R. 1902. 

(565)—S. 66—Destruction of mortgaged pro¬ 
perty—Demand for additional security—Reason¬ 
able time - Limitation. —Where the mortgaged 
property was wholly submerged, and tbe mort¬ 
gagee, after demanding additional security to 
which tbe mortgagor paid no heed, waited for 
more than six years to bring bis suit for the 
recovery of the mortgage money, held that the 
delay.under the circumstances, was not reason¬ 
able, and tbe soit was time-barred. Semble: 
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A period of six months woald be a liberal 
allowaxcf!. in a cise like the present, to enable 
the ni irtgagors to cimpJy with the requests of 
ib»> plaintiff. BhaWANI SINGH v. JanG 
Bahadur Singh, 7 A. L J. 391 = 6 lad. Cas. 
569. 

I56G)—5. 66— Mortqa{ie, sim 2 )le — Lease by 
{(I'lple tnotlgagee after decree enforcing >uo>t- 
qnge--No covenant against alienation—Lease not 
an act injurious to security. —Where a simple 
mortgagor, after tbe passing ola decree for en¬ 
forcement of a morigage, made a lease of tbe 
mortgaged property lor a term of years, —field 
that tbe granting of tbe lease was not, in tbe 
absence of any covenant against alienatioDi an 
act destruolive of or permanently injurious to 
tbe security within the meaning ofs. 66 of tbe 
Transfer of Property Act (IV of 1882), that 
section contemplating some substantial waste 
by tbe mortgagor. RAM LAL v, MUHAMMUD 
lUSHAD ALI, A.W.N. 1890, 39. (1 A. 126, Dr. 
6 C. 217, B.) 

(567) —S. 67— Mortgage-Suit by one co- 
mortgagee to recover his proportionate share of 
the mortgage-debt.-^\Jo\esa the interests of the 
mortgagees have been severed with tbe consent 
of the mortgagor one of two joint mortgagees 
cannot maintain a suit to recover his share 
only of the mortgage-debt, whether the suit be 
brought in respect of tbe whole or of only a 
proportionate part of the mortgaged property ; 
nor can such a co-mortgagee oure the defect 
in his suit by joining the other oo-mortgagce 
as a defendant. His proper course is to sue in 
respect of tbe whole property mortgaged and 
for tbe whole mortgage-debt, and then if his 
co-mortgagee refuses to join as a plaintiff to 
apply to tbe Court to have him brought on to 
the record as a defendant. GOBIND RAM v. 
SUNDAR SINQH, A.W.N. 1892,246. 

(568) —S. 61— Usufructuary mortgage — 'Die 
mortgage money payable after a given number 
of years—Order for sale.—On the 26th of 
October, 1693, the defeudant executed in favour 
of plaintiff a usufructuary mortgage, which pro¬ 
vided that the money borrowed was repayable 
in two years from its date. In 1907, tbe plaint¬ 
iff sued to recover tbe mortgage debt by sale of 
the mortgaged property. Tbe lower Courts 
held that, as tbe mortgage was usufructuary, 
no order for sale could be passed. Ueld^ that 
the mortgage was not a purely usufructuary 
mortgage, but was one in which the mortgage 
money had become payable by the mortgagor^ 
and, therefore, in the absence of a contract to 
tbe contrary, the mortgagee had tlie right, 
under s. 67 of the Transfer of Property Act, 
1682, to an order that the property be sold. 
DaTRAMBHAT RAMBHAT V. KRISHNABHAT 
GOVINDBHAT, 12 Bona. L.R. 491 = 34B. 462 = 
7!od. Cas. 446. (7 8.425, 10 Bom. L R. 
616, Expl.) 

(569) — S. 67— Mortgage-Sale under decree 
of equity of redemption—Rights of purchaser, 
lohen decree became final .—Although tbe sale 
of an equity of redemption is not recognised by 
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the Transfer of Property Act. yet, where a Court 
entertained a suit for such relief under s. 67 of 
tbe Transfer of Property Act, passed a decree, 
and sold in execution the equity of redemptina, 
an! there was no appeal against the decree j 
held that the decree for sale must be treated as 
valid and binding on the parties to tbe suit, 
and tbe subsequent suit by tbe Judgment- 
debtor for recovery of the property was held to 
be not maintainable. ParmananDv. DadLAT 
Ram, 24 a. S49 = A W.N. 1902, 162. (13 A. 
432, 18 A. 325. R.) [D., 167 P.L.R. 1906=2 

P.R. 1907 ] 

(570) —5. 67— Representative of mortgagor en¬ 
titled to remain in possession until sued. —The 
representative of a mortgagor, in possession 
under a simple mortgage, is entitled, as such, 
to remain in possession, until a regular suit has 
been brought against him under s. 67, Transfer 
of Property Act. Kaisari MaL v. MUSST, 
ALLAHDI BEGAM, 1 lad Cas. 227. 

(571) —S. 67— Mortgagee giving up mortgage 
lien—Money decree—Execution against morU 
gageci property, —A mortgagee is entitled to give 
up bis mortgage lien and to bring a suit only 
for a money decree ; but in that case be oaonoL 
proceed against the mortgaged property with¬ 
out complying with the provisions of s. 67. T. 
P. Act. Ram Keshab Deb v. Sonatun pal, 
2C.W.N. 320. 

(572) —S, 67 — Mortgage usufructuary — No 
covenant in contract to repay -Mortgagee not 
entitled to sue for foreclosure or for safe.—In 
tbe case of a pure usufructuary mortgage, the 
mortgagee, under s. 67, T.P. Act, is not entitled 
to a decree for foreclosure or for sale, unless 
there is in the contract anything implying tbe 
right to repay the principal money. LUCHME* 
SHAR Singh v. Dooeh Moohan Jha, 24 C. 
677. (11 A. 367, 12 M. 109, 14 M. 232. R.; 11 
M. 88. Not F.) [R., 10 O C. 14. 4 L.B.R. 222; 
D., IIC.WN. 240N = 6 0.L.J. 143.] 

(573) —S. 67—See Mahombdan LAW— 
dower, 23 A. 432= A.W.N. 1901, 124. 

(574) —S. 67—See RELINQUISHMENT OP 
Portion of Claim, 21 B. 267. 

(575) —S. 67—See Res-JUDICATA—RES 
JUDICATA IN Execution Proceedings, 25 
C. 262. 

(576) —S. 67 {a) — Usufructuary mortgagee, 

rights o/.—Cl. (a) of tbe section should not 
be construed to imply that a usufructuary 
mortgagee may sue either for sale or for 
foreclosure; on the other hand, tbe proper 
interpretation is that be cannot sue for either 
remedy, whilst the mortgagor may either re¬ 
deem or allow his right of redemption to become 
barred by limitation. CHATHU v. KUNJAN, 
n M. 109. [F.. 24 C. 677. 4 L.B.R. 222; R., 

14 M. 284, 14 M. 232. A.W.N. 1892, 66, 5 0 C. 
286.] 

(577) —S. 67 (a)— Usufructuary mortgage — 
Noti-payment of mortgage-money—Suit for jortr 
closure or sale not maintainable—Proeeitire 



1651 


THE ALL INDIA DIGEST. 


166i 


Tranifer of Property Act (IV of 1862) 

—contintt d. 

as to tnforce»i9nt of mortijages executed prior to 
Tra'Xittr ol Property Act. — A usufructuary 
mortgagee cauaot, wbiUt bis poseessioo remaios 
uodisturbed, claim either foreclosure or sale. 
(6 A. 298, N.W.P., 1859, 13. N.W.P. 1873. 128, 
N.W.P. 1875, 55, 11 M. 88,) [2-’., 24 C. 677; 

R., I2A.WN. 66. 4 L B.R 222.] Although a 
mortgage may be anterior to the passing of the 
Act, yet when a person comes into Court and 
claims remedy under a mortgage, the new 
procedure of the enactment would apply. 
UmDA V. UmbAO BEGAM, 11 A. 267 = A.W.N. 
1889. 140. (6 A 262. 12 C. 583. F.) 

(578) —8. 67 (o)—See LIMITATION ACT. 
1908, art. 147. 20 C. 269- 

( 579 ) _S. 67 (d)—Transfer by one of several 
joint mortgagees of his interest—Severartce of 
interesf.— Where one of several joint mortgagees 
sold to the plaintiff bis interest in J of the 
mortgage money, and the plaintiS brought 
the suit for recovery of the Jth share, and 
made the other moctgageesand m^tlgtgor defen¬ 
dants, held chat this was not a ^se in which 
the mortgagees had severed their interests in the 
mortgage, w*<hin the meaning of s. 67, sub- 
8 . (d) of the Trausfec of Property Act, and that 
consequently the plaintifi could not mai^ain 
his aotioo. LALJU v» JANGI LAL« A.W N 
1887> 288a 

(6801—8. 67—See Nos. 46. 47. 48, 121. 220, 
327,436. 461. 468. 469, 470. 471,472. supra, And 
Nos. 746, 967. infra. 

(681)—Ss. 67. 68—Usufructuary mortgage 
—Dispossession-Remedy.-When a usufructu¬ 
ary mortgagee is dispossessed by the purchaser 
in execution of a decree obtained by a prior 
iisufruotuary mortgagee, the proper remedy of 
the dispossessed mortgagee is to sue to set aside 
the sale, as a usufructuary mortgagee has 
no right to bring the mortgaged property to 
sale If he is content with taking a money 
decree, he cannot bring the properties to sale 
in execution. Samayya v- Nagalinoau, 
IS M. 174. [R.. 21 M. 476. F.B. ; D., 26 B. 

241-3 Bom. L. R- 876.] 

(582)—Ss. 67 (a). 68 (a) - Usufructuary mart- 
■gagee's right to sue for sale—Covenant to pay. 

A mortgagee under a usufructuary mortgage, 
which also contains a personal covenant by the 
mortgagor to pay, is entitled to bring a suit to 
recover the money personally from Che mort- 
sMOt and also by sale of the mortgaged property. 
SlVAKAMl AMMAL V. GOPADA SAVUNDRAU 
AYYAN, 17 M. 181=4M.L.J 80. [Dtss., 28 A. 
167-A.W.N. 1905, 226; F.. 19 M. 411; Appr., 
21 A. 4.] 

(683)—Ss. 67.68, 88. 98 - Usufructuary mort¬ 
gage—Right of mortgagee —SuU on ^oof of 
usufructuary and simple mortgage—iform of 
decree.—A deed of usufruotuary mortgage, 
which reserves to the mortgagor the right to 
redeem upon payment of the mortg^e money 
either before or after the stipulated term, and 
which provides that, in the event of dispossee- 
-tion. the mortgagee may bring a suit and realise 
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the mortgegedebt with intereBt from the 
mortgagor and hie property, doeB not OMlitle 
the mortgagee to a decree under n. B8, Act IV 
of 188*2. When a fluit is instifute^ on toot of 
a prior usufructuary and h subsequent sample 
morrg'fcge, the mortgagee-plaintiff is entitled to 
a simple money decree for the amount due upon 
the 6fst mortgage and a decree for sate upon 
the second mortgage. A/JMDAD KHAN v- 
GHANSAM DA8, 1 AX.J. 20. 

r584) —S 3 . G7, 85—iVior morlgaijee's suit 
for forechsnre without impleading suhs^qtcent 
mortgagee—Rujhl of subsequent mo^tifogee to 
redeem, extent o/.—When mortgaged property 
is brought t^i sale under a decree upon a first 
mortgige, the purchaser takes it free from all 
subsequent iacumbrances. but a subsequent 
mortgaged, if he was not a party to the suit in 
which the decree was obtaioed, is still, as he 
was before, entitled to redeem the property if 
be so wishes, and the fact that a first mort* 
gagee claims to foreclose and obtains a fore¬ 
closure decree ought not, in principle, to put 
a subsequent mortgagee who was not a party 
to the suit, or the purchaser under a sale up> 
der a decree upon the subsequent mortgage, in 
a worse position than be would have been had 
the first mortgagee obtaioed a decree for sate 
instead of foreclosure. It is not open to the 
subsequent mortgagee, however, to insist on the 
prior mortgagee's redeeming the subsequent 
mortgage, the Utter being entitled to get pos¬ 
session from the former unless be should have 
redeemed the prior mortgage. BaLDCO SINGH 
V. JAGGU Rau, 23 A. 1 = A V.N. 1900. 178* 
(5 M. 184, 17 M. 17. 8 B. 168, 20 B. 390, 10 B* 
224, R.) [R . 15 O.P.L-Rt 188, QS B. 153.] 

(685)—Bs. 67, 86, 69 — See DECREE — 
DECREE, FORM OF, 11 M. 88, 

(536,_Ss. 67, 87—.Vee LIMITATION ACT* 
1908, arts. 144, 147, 16 M. 64 = 2 M.L.J-ISS- 

(587) -Ss. 67, 88, 89, 99 —Mortgage—Decree 
for sale of mortgaged properfp.—Against an 
application for execution of a decree for the 
sale of mortgaged property under a decree made 
in a suit instituted after the Transfer of Pro« 
party Act oame into force, it was contended 
that under the provisiona of s. 99 of the Act, 
the mortgagee was not entitled to bring the 
property to sale otherwise than by instituting 
a suit under e. 67 of th^ Act, and that, as the 
requirements of ss. 68 and 89 bad not been 
satisfied in the suit, it cannot be considered as 
a suit under s. 67« Held that the contention 
was invalidt When the mortgagee instituted 
the suit, the Tr, P. Act was in force; it was the 
only law under which the suit could be institu¬ 
ted and dealt with, and it must be assumed 
that it was instituted under s. 67 of that Act, 
an j th^t the decree for sale was made under 
that Act. Therefore the requirements of a, 99 
had been complied with. If there has been 
any mCormality or irregularity in the pro¬ 
ceedings in the suit, and they have not been 
in conformity with the provisions of the Act, a 
ground for appeal from the decree may have 



1663 


THE ALL INDIA DIGEST. 


1664 


Tranbfer of Property Act (lY of 1882) 

— continued. 


Transfer of Property Act (lY of 1882) 

— continued. 


been aSorded ; but the suit must be regarded 
Doi wiibstaudiDg, to be a suit instituted 
under s. 67 of the Act. BHARAT SiNGH v. 
GORAKH Mal, A.V.N. 1884, 183. 

(588) —Ss. 67, 88. 99—Suit by mortgagee to 
recover money paid to discharge Government 
Revenue due on mortgage property—No provi¬ 
sion in decree for sale of mortgage property — 
CoKst»‘wctton.—The mortgagee of a palayam 
sued to recover moneys paid by him for the 
discharge of Government revenue assessed on 
the palayam. The decree that was passed in 
the suit was not expressed in the language 
prescribed by s. 88 of the Transfer of Property 
Act, though the plaintifi bad acquired, under 
s. 35 of Act II of 1864, a charge on the palayam 
for moneys paid by him. The decree, however, 
conferred on the plaintiff a right to proceed 
against the estate also. In execution, the 
defendant contended that the decree was mete- ' 
ly a decree for money and not a decree for sale. 
Ileld that the decree was in substance a decree 
for sale, as ihe words “ the plaintiff do recover 
the amount sued for by means of bis (defend¬ 
ant’s) estate," when taken with tbe plaint, 
could not have been intended to mean any thing 
else. Tbe decree in effect directed a sale of tbe 
palayam. 8YED MEER HUSSAIN v. SUBBA- 
RAMAPl’A, S U.L.J. 230. 

( 589 ) _ 5 s. G 7 , 90—Irregularities in execution \ 
sale, waiver of—Waiver, how made—What was 
waived, hew inferred—Abandonment of legal 
objection by pleadings — Estoppel. —When, in ail 
execution-proceeding, a point of law was decid¬ 
ed by a Court against a party and the decision 
on tbe point was not challenged on appeal, the 
decision is binding upon the party against 
whom it was made and the same question can¬ 
not be re-opened in a subsequent proceeding. (8 
C. 51. 3 I.A. 123. P.C., on.) In order to 
determine whether tbe judgment-debtor waived 
all irregularities in tbe service of the previous 
sale proclamation, as also tbe issue of a fresh 
sale proclamation, the Court must look not 
merely to tbe petition of the judgment-debtor 
waiving such irregularities but to tbe whole 
proceeding in the case and particularly to the 
order made by tbe Court upon that petition. 
When, in a petition for postponement of sale, 
the judgment-debtor said that, if the sale be 
stayed as prayed, he would raise no objection 
on the ground of irregularities in the publication 
of tbe sale proclamation and the Court granted 
the adjournment as prayed for, on condition of 
the judgment-debtor paying Rs. 200 as com¬ 
pensation to the decree-holder and directed that 
tbe sale should take place on the adjourned 
date without fresh sale proclamation, and tbe 
judgment-debtor accepted these additional 
terms imposed upon him by the Court. Held, 
by the express terms of the petition, the judg¬ 
ment-debtor waived all irregularities in the 
publications of the sale proclamations already 
issued and from the fact that be raised no 
objection to the order passed, it must be infer¬ 
red that be waived the issue of a fresh sale 
proclamation. The judgment-debtor could not 


now impugn the validity of thesaleon theground 
that tbe sale proclamation was not served in 
proper time and in due manner according to the 
provisions of tbe law. RaJA THAKUR BAR¬ 
HAM V. ANANTA Ram Marwari. 2 C L J. S84. 
(3 I.A.230 = 26W.R. 44, P.C.. 25W.R. 34, Rel. 
o»t : 6 C.W.N. 42, 17 M. 304 ; D., 2 C.L.J. 589, 
Note, i2.) [Commented on, 6 C.L.J. 62“li 

C. W.N 848; i?.,6C.L.J. 62=11 C W.N. 848; 

D. . 6 C.L.J. 62 = 11 C.W.N. 848.] 

(.*190)—Ss. 67,96,91—Mortgagee holding usu¬ 
fructuary and simple mortgages—Suit for sale on 
latter fne of former- Presentation of ofpeal— 
Limitation- Signature tnFafeo/af.--A mortgagee 
who bolds an earlier usufructuary mortgage and 
a later simple mortgage over tbe same property 
by the same mortgagor cannot sue for sale on 
tbe simple mortgage subject to or free of tbe 
usufructuary mortgage, requiring th^ sale 
proceeds to be applied in discharge of both 
mortgages. He can. if be wishes, abandon his 
claim under tbe usufructuary mortgage and 
sue only on tbe other. tl3 A- 432, F.B., F.‘, 
20 A- 322, R.) [Dm., 30 M. 408 = 17 M.L.J. 
403 = 2 M.L.T. 346; D., 4 A.L.J. 765=A.W.N. 
1907, 286.] Where a signature in the Vakalat 
by tbe party appellant was not made within 
the period prescribed by law, tbe Court regard¬ 
ed the appeal as properly presented on a finding 
that tbe appellant bad, as a matter of factf 
appointed the pleader to file it on her behalf. 
BHAQWAN das V. BHAWANI, 26 a. H = A.W. 
N. 1903, 177. 


(591)-~Ss. 67 and 99—Decree creating charge 
for maintenance—Enforcement how effected.— 
When a charge is created in a decree for main- 
tenaoce. the enforcement of the same can only 
be effected by instituting a suit under s. 67, 
Transfer of Property Act. MATANGINI DAS- 
SEE V. CBOONEYMONEY DASSEE, 22 C. 903. 
(22 C. 859, F.; 19 0. 139, P.B , D.l [R., 35 0. 
61. F.B.=6 C.L.J. 320=11 C.W.N. 1011.] 


(592)—Ss. 67, 99—Decree for rent oUaiMd 
by usufructuary mortgagee against mortgagor— 
Sale in execution of decree—Necessity of suit 
under s. 67.—Where, after the execution of a 
usufructuary mortgage, the mortgagor execu¬ 
ted agreements to pay rent to the mortgage 
for the houses mortgaged, but failed to pay the 
saino* snd the mottg&gee tbeteon obtaioed a 
decree against him for tbe recovery of tbe rent 
fallen due and proceeded to attach tbe houses 
and bring them to sale in execution of the 
it was held that, under tbe provisions of s. 99 
of the Transfer of Property Act, the property 
could not be brought to sale except after a suit 
instituted under s. 67 of the Act, which 
be one for sale or for foreclosure as under the 
mortgage deed, and in form 109 of sob. IV of 
the Civ. Pro. Code. 1882. AZIM-ULLAH v. 
NAJU-DN-Nissa, 16 A.415t=A.W.N. 189M4J- 
[F., 17 A. 520. 26 A. 228 = A.W-N. 1904,9. 
7 0. C. 315 ; R., 10 C P.L.R. 21. 12 C.P.L.S. 
26, 35 0. 61 = 11 C.W.N. 1011 = 6 0- L. J* 320, 
D., 22 C. 859, 29 M. 424=16 M.L.J. 286.] 
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(593)— S$. 67 and 99 — Mortgagee holding 
tnoiuy claim against mortgagor — Right of 
mortgagee to sue for sole of mortgaged proper¬ 
ty in satisfaction of such claim. —Tho object 
of s. 99 is to enable a mortgagee who bas a 
money claim on tbe mortgagor to bring the 
mortgaged property to sale in such a manner as 
to secure that all encumbrances shall be brought 
before tbe Court and that vrbat shall be sold 
shall be not the equity of redemption, but the 
property itself free from all encumbrances. 
Tbe most reasonable interpretation to be placed 
on the provision that a mortgagee should sue 
under s, 67 is that a suit shall be instituted 
under it so far as it is applicable. So nben a 
mortgagee has obtained a money decree on the 
mortgagor and has attached in execution tbe 
mortgaged property he is entitled to bring a 
suit under s. 67 for sale of tbe property in satis¬ 
faction of tbe money decree. Baligram 
PATERIA V. MUREIDHUR PaTKRIA, 10 C. 
P L-R. 21. (16 A. 415, 21 C. 34. iJ.) [R., 

12 C.P.b R. 26 6 N.L.R. 20.] 

(694) — Ss. 67 1 99— Mortgage of tenure to land¬ 
lord—Sale of equity of redetnpixon unrltr rent- 
decree.—'A landlord taking a mortgage of tbe 
bolding of a tenant, is debarred under s. 99 of 
the Transfer of Property Act, from bringing tbe 
tenure to sale, in execution of bis rent-decree, 
otherwise than by instituting a suit under s. 67 
of that Act. Rai R^tMANI Da&I v BUREN- 
DBA Nath Dutt, i C.W.M. ao. (2?.. 35 C. 
61. F.B. = 11 C.W.N. 1011=6 C.L.J. 320.] 

(695) —5s. 67, 99— Ciu. Pro. Code, 1882, 
s. 43— Purchaser — Mortgagee.—Yi. 8. executed 
a simple mortgage of oeriaio immoveable pro¬ 
perty to B.P. The mortgHgee obtained a decree 
on bis mortgage. After this, a share of tbe 
mortgaged property was sold in exccuiioo of a 
simple money-decree against B.S. and was 
purchased by G. D sued to enforce bis right 
of pre-emption in respect of this ebare ana ob¬ 
tained A decree for tbe ebare. Then H.P. 
brought the same share to sale in execution of 
bis mortgage-decree. D. in order losave that 
share from the sale, paid B.P. the decree 
amount. D then brought a suit for contribu* 
tiOQ against B 8. and got a simple money 
decree against him. D proceeded to execute 
this decree against B.S.’s ebare of the property 
but was resisted by J, a mortgagee of that ebare, 
who bad instituted a suit on his mortgage. 
D thereafter brought the present suit against 
J and others for sale of the share in satis¬ 
faction of the amount of bis decree, claim- 
iog that he bad a charge on tbe property 
by his having satisfied B P.'s decree. Be/'fibat 
the suit was barred by s. 43, Civ. Fro. Code, as D 
had omitted to claim tbe enforcement of tbe 
charge in the suit previously brought by him 
•gainst B.S. for contribution, and that D was 
only a purchaser wbo, in order to protect bis 
own property, bad paid money due by another 
person, that he was in no sense of tbe word a 
mortgagee, and that be could not claim tbe 
benefit of g. 99, Transfer of Property Act. JaI- 
LAL V. DBADEAL SINGH, A V N. 1887. 249. 

0. 1X^105 
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(696)—Ss. 67, 99— Mortg(^ee relinquishing 
mortgage-lien and obtaining simple money decree 
cannot attach the mortgaged 2 >ro 2 >eriy.~A mort¬ 
gagee. wbo disclaims all interest under tbe 
mortgage and obtains a simple money-dccroe 
upon tbe personal covenant to pay, cannot at¬ 
tach and sell tbe mortgaged property except by 
a suit under the provisions of s. 67 of tbe Aot. 
Tbe relinquishment of tbe mortgage-lien does 
not prevent the property from being mortgaged 
property, and the mortgagor cannot be deprived 
of tbe rights conferred upon him cf redemption 
and lime forpayment Madho PrasAD SINGH 
V. Baij Nath tewari, 2 A L.J. 856 = 

A. W.N. 190S. 132. (2 A.L.J. 71, /f.) (R., 2 
A L J. 479 = A.W.N. 1905, 189, 6 C.L.J, 320 = 
10 C.W.N. 1011=35 C. 61. 30 A. 146= A.W.N. 

1 1903. 49 = 5 A.L.J. 121. A.W.N. 1908, 265 = 5 
' A.L.J. 732.] 

(597)—5s. 67. 99,—C.P.C., .If/XIV n/1882, 

' 43— Sale in execution of money decree set aside 

— Suit OH mortgage, if barred. —Where a sale of 
property in execution of a simple money decree 
obtained on the basis of a mortgage over the 
I same was set aside ss being void under s. 99 of 
the T P. Act, and the mortgagee then brought 
a suit on the mortgage, held, that tbe suit was 
not barred by s. 4 3 of tbe C.P.C, Bhola NATH 
V. Muhammad Badiq, 26 A. 223. (16 A. 415 , 
25 B, 161. R.) (D., 31 A. 19 = 1 Ind. Cas. 661 ; 

I 5 A.L.J. 732 = A.W.N. 1908, 265.] 

I (599)—55. 67, 09—Enforcement of mortgage 

by sale or otherwise—Whether allowable other- 
I wise than under s. 67.-~IIeld, that, under s. 99 
of the Transfer of Property Act, a person is not 
entitled to enforce bis mortgxge and to bring 
the land which be bas attached to sale other¬ 
wise than by institutinga suit for sale under 

B. 67 of tbe Act. VliERA PaNNADI v. KARUPI’A 
Pannadi. 6 M.L.T. 194 = 2 Ind. Cas. 980. 

(599)—5s. 67 and 99—Saif bp mortgagee for 
sale of equity of redemption of mot fgaged proper¬ 
ty for amount due under simple money decree— 
Mortgage —In March 1993 the defendant mort¬ 
gaged certain immoveable property to tbe 
plaintiff for one lac of rupees. In March 1896 
tbe defendant executed a simple money-bond 
for Rs. 22.000 in favour of tbe plaintiff on 
which he sued in 1898 and obtained a money- 
decree for Rs. 23.386. In September 1002 in 
execution of this decree be caused the mortgaged 
property to be attached. On the strength of 
this attachment tbe plaintiff brought a suit in 
which be claimed adecree for recovery of the 
amount due under tbe decree by sale of tbe 
mortgaged property, i.e., tbe remaining rights 
of tbe mortgagor, field, that having regard 
to ibe provisions of e. 99 of tbe Transfer of 
Properly Act, tbe plaintiff’s suit was not main¬ 
tainable. Tbe ret-ult of ibe enactment in s. 99 
is that a mortgagee who ba^ attached the mort¬ 
gaged properly in execution of a decree for the 
satisfaction of a claim arising under the mort¬ 
gage, e g., a claim for interest, may, notwith¬ 
standing s. 43 cf tbe Code of Civil Prooedure, 
include that claim in any suit that be may be 
able to bring under e. 67 of the Act and that a 
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mortgagee who has attached the mortgaged pro¬ 
perty ia execution of a decree for the satisfaction 
of a claim not arising under the mortgage most 
first sue on his mortgage under s. 67. if hie 
mortgage admits of such a suit, so that the 
mortgagor may exercisehis rightof redemption. 
Then if such a suit is brought and the mortga* 
gor or any other person redeems the mortgage it 
ceases to stand in the way of the execution of 
the money decree and the erstwhile mortgagee 
may if necessary proceed to enforce his attach¬ 
ment by sale of the property : if on the other 
hand the mortgage is not redeemed then the 
property is put up for sale and the creditor 
may if necessary enforce his claim under the 
attachment against the surplus proceeds if any 
or if only a portion of the mortgage property 
has been sold against the portion remaining 
unsold. BA15U L&L SAHU V. Ram Pershad. 
7 0. C. 314. 

(000)—Ss. 67 and QO—S ilc of morlgn{jed pro¬ 
perty olhenoise than under s. 61~VouI or 
voidable—liiiiiedy by appiicationor suit—Juris¬ 
diction—Right of redemption—Civ. Pro. Code, 
s. ■2ii—Sale, confirmalion of. lleli (by the 
Full BenchK that a sale held in contravention 
of the provisions of s. 99 of the Transfer of 
Property Act is not a nullity, but an irregular 
and voidable sale. Such a sale can be avoided 
by an application under s. 244, Civ. Pro. Code, 
before or after confirmation of the sale, on the 
ground that the provisions of s. 99 of the 
Transfer of Property Act have been'eontravened; 
but, if the application is made after confirma¬ 
tion. the applicant has to prove further that, 
owing to fraud or other reasons, he was kept in 
ignorance of the sale proceedings and the pro¬ 
ceedings preliminary to sale. ASHUTOSH 
SIKDAR V. BEHARI LAIj KIRTUNIA. 11 C.W. 

N. 1011, F,B.=6 C L J. 320=35 C. 61. [F.. 7 

O. L.J. 658 = 12 C.W.N. 116.J 

(601)—Ss. 67.99—Fnforreinenf of other claim 
against mortgaged property by suit under s. 67. 
Tne claim of the plaintifl, under a money 
decree, which he sought by this suit to enforce, 
was one which arose independently of a 
usufructuary mortgage held by him and in 
respect of which be bad attached the interest 
of the mortgagor. Held, that a suit, under 
s. 67, was the course to be adopted, while there 
was a subsisting attachment of the mortgagor's 
interest entitling the plaintiS to sue there¬ 
under and having regard to the object of s. 99, 
the decree to be made in such a suit should 
not be merely for the sale of the equity of 
redemption, but should be for the sale of the 
property free from the mortgage-claim of the 
plaintiff, and the sale proceeds should be 
applied in the first instance, to the discharge 
of the mortgages on the property in the order 
of their priority, and the surplus, if any, 
towards the satisfaction of the plaintiff’s claim 
under the attachment, so far as may be 
necessary. GoviNDA BH.ATTA v. NabaiNA 
BahTTA, 16MLJ 285=29 M 421 
17 M.L.J. 403 = 30 M. lO'’; f? , 6 C.L J. 320 = 
11 C.W.N. 1011=35 0. 61.] 
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(602)—Ss. 67 and99—Money decree infavour 
of mortgagee—Transfereeof money decree—Sale 
of mortgage proper ft/—Ss, 232 atid 233 of the Civ. 
Pro. C(^3—Attachment of mortgage property far 
money decree.—k. transferee uf money-decree 
obtained by a mortgagee is prohibited from 
selling the mortgaged property in execution of 
such decree, as the transferee, by virtue of ss. 232 
and 233 of the Civ. Pro. Code, takes the 
decree subject to the conditions prescribed 
in s. 99 of the Transfer of Property Aot. The 
fact that it is not open to the transferee to 
institute a suit, under s. 67 of the Aot, as be is 
not the mortgagee, does not relieve him from 
the condition of not bringing it to sale otherwise 
than under s. 67 of the Act. (27 A. 450, Diss.\ 

9 Bom. L. B. 728, Appr.; 22 C. 813, 2?.j There 
is nothing in s. 99 of the Aot to prohibit the 
attachment of mortgaged property. JEEVA- 
RATHNAM MOODALIAR V. SRINIVASA 
MOODELIAR. 17 M L.J. 303 = 3 M.L.T. 107 = 
31 M, 33. [F.. 110.C.231.] 

(6031—Ss. 67,99 —Sm CIV. Pro. CODE,1908, 
0. XLI. r. 5, 30 C. 1060 = 7 C.W.N. 914. 

(604) —Ss. 67 and 99—Sec RES JUDICATA— 
Res Judicata in Execution Proceed¬ 
ings. A.W.N. 1894, 16. 

(605) -Ss. 67 , 99. 100, Act IV of 1883 

{Transfer of Property)—Consent decree ordering 
money to be paid by instalments and c’^eating 
charge on pi'ooerty—Property not liable to be 
sold in execution of decree—Separate sttif fo 
brought uiiaer s. 67;—When a consent decree 
orders payment of the decretal amount by in- 
Etalmonts, and creates a charge on the estate of 
the judgment-debtor, the judgment-creditor is 
precluded from selling the properties in execi^ 
tion proceedings, He is bound to file a fresh 
suit under s. 67 of the Transfer of Property Aot, 
for bringing suoh property to sale. AUBHOT- 
ESSURY DABEE V. GOURI SUNKAB PANDAY, 
22 C. 859. [F.. 22 C. 903, 28 A. 58 = 2 A.L.J. 

479 = A.W.N. 1905, 189; R.,b O.C. 9. 13 0. 
W.N. 787.35 C. 61 = 11 C.W.N. 1011=6 C.L. 
J. 820. F.B.3 

(606) —Ss. 67, 111, 116—Lease by mortgagee 
in favour of mortgagor—Fixed period—Position 
of mortgagor after d iterminaiion of lease—Lease 
token determined — Possession with assent qf 
landlord—Limitation Act (XV of I877h 

II, nrf. 139—S«if by landlord for possession.— 
The predecessors of respondents made a usufruc¬ 
tuary mortgage in favour of the predecessors 
of appellant for five years. The mortgagee 
executed a lease of the property in favour of the 
mortgagors for five years. Rent was paid 
mortgagees for five years, but not after tba . 
More than 12 years after the expiry of the lease, 
the present suit for possession of the property 
was instituted. Held, that the suit was barred 
by limitation, inasmuch as. under art. 139 oi 
the Limitation Aot, such a suit should have 
been brought within 12 years of the deterinina- 
tion of the lease. Bdd, further, that the lews 
determined on the expiration of 5 years, and 
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tenency from year to year did not oome into 
existence, as there was nothing to show that 
the landlord assented to the tenant’s continuing 
in possession. (2 A. 517, D.l Beld, also, that 
the mortgage was an usufructuary mortgage 
and no suit for sale could be brought upon it. 
The mere fact that it provided for redemption 
of property by payment of the principal did not 
make It a simple mortgage KRtUNi L\L v. 
MADAN MOHAN LAL, 6 A.L J. 239 = 31 A. 318 
= 1 Ind. Gas. 208. 

(607)—S. 68 — Suif for per.<;‘ynal decree 
against niartgngor by usufruclua'y mortgag’.e. 
—While carcaio property was under attach¬ 
ment on account of a decres beld by a creditor 
of the mortgagor (defendant), the plaiotiS took 
a usufructuary mortgage of tbo property. The 
mortgagor did not bind himself to repay the 
mortgage amount, but a clause in tbe instru¬ 
ment of mortgage provided that if the mort¬ 
gage money be repaid within a period now 
passed, the mortgagor should be put back in 
possession of the lands. Tbe property was not 
brought to sale under the prior attachment, 
but another creditor of tbe rn 3ctgagor who h td 
obtained a money decree against him, attached 
and sold th‘3 mortgage premises. The mort¬ 
gagee preferred a claim under b. 276 of tbo Civ. 
Pro. Code, but bis claim was strongly 
rejected. He took no further steps against tbe 
attaching oroiitor who subsequently dispos- 
eesbod him. In these circumstancos, the plaint¬ 
iff was net entitled to maintain a suit for tbe 
mortgage amount, against the mortgagor either 
under tbe terms of tbe mortgage instrumeot or 
under 8.68 of tbo Transfer of Property Act. 
GOI’ALASAMI V. ABUNACHELLA. 15 M 301 = 
2 M.L.J- 122. [K. 19 A. 191 ; 21 A.W.N. 

62, i C.L.J. 216 J 

(608>—S. 69— for fixed term by usu- 
frtictwiry morlgajte to mtrtg'ig')r-~Mtrig tgor's 
refusal to give up after term—R>gkt of more- 
gigte to nitnev decree.—Where the mortgagor 
under an usufructuary mortgage entered into 
possession, under a lease for a term of years 
exeoutod by tbe mortgagees, and it had been 
stipulated in the lease-dod that on tbe expira¬ 
tion of the said term, tbe mortgagor might, on 
lul&lment of certain conditions mentioned in 
the deed, renew tbe lease, but, the mortgagor, 
however, on the expiry of tbe term, failed to 
fulfil such eonditions, and also refused to give 
op possession, tbe mortgagees were, under tbe 
oiroumstaooes, beld entitled to a money decree 
(or the amount due under tbe mortgage, 
whether it be under ol. (6) or cl. (c) of s. 68 of 
tbe Transfer of Property Act. HiBA Lal v. 
OHA81TU, 18 A. 818, F.B.-A.W N. 18M. 107. 
(A.W.H. 1887, 369, 6 A. 298, D.) [/•'.. 2 C.L J. 
493: dppr., 6 C.L.J. 143 = 11 C W.N. 210 
Note.] 

68—Z 7 s-*/rucfi/arj/ mortgagee not 
ifivon pouession, tohslher could sue for sale in 
absence bf covenant to pay.—In the absence of a 
eoveoant to pay contained in the deed of 
IMrfcgage wi& poseessioo, tbe nsafcuctuary 
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mortgagee to whom the mortgagor fails 
to deliver or to secure possession of the pro¬ 
perty mogtgaged, has no right to claim in 
a suit for the money, an order for tbe sale of 
such property. There is nothing in s. 68 of 
the Transfer of Property Act giving tbe right 
to sue for sale in such a case, and there is the 
other remedy of suing for possession of the pro¬ 
perty for which tbe mortgagee has bargained. 
ABUNACHAIiAM CHETTY v. AYYAVAYYAN, 
21M.476. F.B.=8M.L J. 154. [ft., 22 M. 332, 
P.L.R 1900. p. 178.J 

(6101— S. 69— Mortgagor's fai'urc to secure 
jrjsscssion — Mortgagee's right to sue for mort¬ 
gage money. —Tbe liability of the mortgagor to 
secure possession of tbe property to the usu¬ 
fructuary mortgagee, or in default, to pay him 
the mortgage-money, is not a liability arising 
under tbe common law on tbe ground of failure 
of consideration, but is a statutory liability im¬ 
posed by s. 68 of tbe Transfer of Property Act. 
UNICHAMAN V. AH.ttRD KUTTI KAVI, 21 M. 
242 = 8 M.L.J.81. (ft.CC.LJ 143 = UC.W. 
N- 240. Note, 30 A 388 = 5 A.L.J. 670 = A.W.N. 
1908. 161.] 

% 

(611) —S. 69-Safe of mortgaged land und r 

Ihi Land Acgitistlion Act—Ptrsonnl remedy 
against ynottjngor. —The s.aleof mortgaged land 
under tbe Land Acquisition Act is not a des¬ 
truction of the security within tbe meaning of 
8. 68 of tho Transfer of Property Act, and does 
not entitle the mortgagee to a personal remedy 
against tbe mortgagor, as the only effect of tbe 
sale ie to change tbe nature ol tho security. 
ARUMUGAM V. SIVAGNANA, 13 M. 321. (ft., 

2 I».L.R. 1908=17 P.R. 1907 = 67 P.W.R. 
1907, 10 C.L.J. 150.] 

(612) — S. (jti -Usufructuary mortgige of land 
—Failure of morigigor (o deliver p^s5esston— 
Rimcly of mortgagee—\Whon parties are so 
Ignorant of their rights and of law, as is mostly 
tbe case in Burma, considerable freedom ought 
to be allowed by the Courts in the amendment 
of the plaints rtr tbeir treatment as amended. 
Under the contract of usufructuary mortgage 
the mortgagee is entitled to posHession of tbe 
land, and if tbe mortgagor fails to deliver tbe 
land to him and to secure tbe poaseesion to him, 
then the mortgagee ha< tbe right to sue tbe 
mortgagor for the mortgage debt in accordance 
with the principle laid down ins. 69 of tbe 
Transfer of Property Act, This question of 
fact having been lefi undisposed of altogether 
tbe case must go back for re-trial accordingly. 
Maung taik mauno V. mauno Kyin Thu. 
U B.R. 1892—1696, Vol. II, 678. 

(613) —N. 68— Morfgjged prnptrty destroyed 
uudyr compulsion and securtiy rendered in. 
sufficient—Remedy of mortgagee—Verbal agree¬ 
ment by mortgagor to give another morlgege-r^ 
Effect — Guarantee contingent upon an event 
whKh does not happen — Effect,—Pla.intiil 
advanced money to first defendant on the 
security of a bouse Btaoding on Qovernment 
leasehold land, the second defendant being 
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Hiiroly for Lho paymoiit. o( any defloionoy which 
Llinro inighl bo, if tbo house when sold did not 
rniiliHO llio utnnunt duo on the mortgage. Tbo 
OovorniMont tcrtiiin>«tod lho loHKo and allowed 
tho llrnt dufondanl componuation and leased 
hor another site. 'I'bo firKt defondant built a 
hoiiHo on tho now silo partly with tho materials 
of blio hoiiMQ on tbo former eito. This new 
house was niorlgagod to tho third dofondant. 
In li suit to onforco tho mortgago on the new 
houHO it was hold :~~(1) that lho plaintiff had 
no olaiin on tho now houuo; (2) that bis only 
roindoy was to huo tho mortgagor personally 
for tbo doht ns provided by s. G8of tho Trans¬ 
fer of Proporty Aot; (d) that lho oircuniHtances 
did not oonHlituto a caso of transmutation of 
lho mnrtgagod property into anoihor form ; 
(<1) that, if tlio first dofondant had promised to 
givo another mortgage over tbo now house, tho 
verbal agroomnnt could not prevail against tho 
registered dood to tho third dofondant ; and 
(6) that as rogivrds tho second dofondant, bis 
giiaranlco was oonlingcnt upon an ovont, which 
had not happenod, and ho was not liable. 
PaijANKAIta Chmttv V. Ma 8iiiNi<:, 14 Bur. 
L.R. 169. 

(Ol'l)-—iS. IJH—i’nif /or recover}/ nf niorti/oija 
rinncf /—Morlgngeo dc/^rii'cif of scciit ^li/ through 
n<rong/ul act of iiiorliiagor-^Tiro ,'<ucci\ssive 
fnictiinry morliim/t's of the smug sir laiut, —An 
owner of sir land mortgaged the same by a usu¬ 
fructuary mortgago, first, to one peraou, whom 
ho put into possession, and thou, togetbor with 
eomo other property, by a second usufructuary 
mortgago to two other persons jointly. Tbo 
sooond mortgagoea thereupon proceeded to eject 
tbo first mortgagee. Held that tho first mort- 
gagoo was ontitlod, under .s. C8 of tbo Transfer 
of Property Act. to sue for hia mortgage inomy. 
SUKHDICO MiSll V. SHKOniAL, A.W.N.190I, 
52. (16 M. aOl. 0 A. 208. /).) 

(6l6)--6’- 68—ilrio/iio/ons mor/i/npe—Person¬ 
al coirnflri/ to pot/ decree for sole -. — Ueld that, 
whoro a mortgago of a usufruotuary ubaraotcr 
oontaius a personal eovouant to pay. lho mort- 
gagoo is entitled to suo for sale of the property, 
on lho basis of such a covenant. SarDAR 
SINUHV. THK COliLBCTOU OF 8HAH.1HAN- 
FUR. 100. C. 14. (24 0. 677. 12 A. 203. R.; 
27 M. 626. P.) 

(616'— GS—^Recovery of mot tgoge-money — 
Siiif 6.V leith possession aisiossess-d 

btfore expiry of fsrtu.—Tue sppellaut executed 
an instrument in favour of tbo respondent by 
which ho mortgaged his one-third share with 
possession for eleven years in lieu of Rs. 400 
and it wtws agreed that the mortgagee should 
lake tbo whcle of tbo profits for that period in 
payment of ptiiiotpsl aud lufere&t aud at the 
beginning of the twelfth year restore possession 
to the mortgagor. Trie appelUut dispossessed 
the respondeut bo:ore the expiry of the term and 
the latter sued lor the recovery of (he Rs 4(X). 
Beld, that the suit did not fall withiu the pur¬ 
view of 6. 6S of the Transfer of Property Act 
and that the respondent was entitled only to 
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sue for poRsesaion of the property. FATEH 
KHAN V. RAMANAND, 6 0.0. 339. 

(617) —S. 68 (6), suit under, whither 
tainable by prior unregistered mortgagee depri¬ 
ved of security by wrongful act of mortgagor — 
Corenanl to pay contained in the mortgage, 
effect of—Sukseguent ngistered sale-deed by 
morti/agor to third parly without notice, whether 
n(fecls rights of jtrior viorfpnjee.—Where pro¬ 
perty, sunjocL to an unregistered mortgage in 
favour of plaintiff, was conveyed by the mort¬ 
gagor to tho father of defendants 1 to 4. under a 
registered salo-deed, and these latter re sold it 
to the 5th defendant and all the defendants 
alleged that the sales were without notice of the 
mortgago to the plaintiff, and the plaintiff’s 
personal remedy against tbomortgf^or under a 
personal covenant to pay was barred : Held, 
that the mortgagee (plaintiff) was deprived of 
his security by the wrongful act of the mortga¬ 
gor aud that be was entitled to sue the mort¬ 
gagor for the mortgage-money under s. 6?- 8uoh 
a right is not taken away by the personal cove¬ 
nant to repay, contained in the mortgage deed. 
A purobasor under a registered sale-deed has 
no priority over a prior unregistered mortgage 
if ho has notioo of the same. APPASAUI 
Thkvan V. ViRArrA Thevan, 29 M. 882. 
(16 M. MS, R.) 

(618) —.S 6S (6)-W.ir.P. Rent Act (XII of 
1881), s. \i—Morigageo/non-tronsfcrable culli- 
vatory holding—Right of mortgagee to sue for 
money.—Under a mortgage ot bis oultivatoiy 
holding executed by the defendant to the plain¬ 
tiff, tbo latter failed to get possession because the 
holding turned out to be of the non-transfer- 
able kind referred to in s. 9 of the M.W.P. 
Rent Act. The plaintiff was entitled, under 
the oiroumstances, to sue to recover bis mouey. 
because he, as mortgagee, had been deprived of 
the whole of bis security in oonsequenoe of the 
default of the mortgagor (defendant) within 
ol. (6) of 8. 68 of the Transfer of Properly Act, 
since the latter must have known that she was 
mortgaging an estate which was by law not 
transferable. GANBSH SINGH v. SU-IHARI 
KUAB. 10 A. 47. 

(619) -5. 68, cfs (6) and (c)—Aforfgaye Mifh 

possession— Default of mortgagor—Possession 
lost by mortgagee—Risk to title of mortgagee^ 
Right to sue mortgagor for mortgage money.—U, 
the original owner of a property,executed apana 
pone and pn'^nnA-adnm in favour of M’s fathw. 
In 1891, M purchased the property from U 
subject to prior encumbrances. One A 8°^ ® 
money decree against Uaod also obtained a 
declaration that the sale in M’s favour was 
invalid, aud that be was entitled to execute 
bis decree against U. subject to prior encumb¬ 
rances only- In 1696 A purchased the property 
in private sale aud instituted in 1898 a suit for 
redeeming the punayone and pitranA'adam. The 
suit was dismissed but was decreed on appeal 
by the first appellate Court. Pending the ^t 
appeal. M and the other heirs of M’afalhw 
executed in 1S99 a usufractuary mortgage in 
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favour of the plaintiffs in the present suit. M 
filed a second appeal to the High Court. A 
executed the decree of the first appellate Court 
and, pending second appeal purchased the pro¬ 
perty in execution and continued in possession! 
Held, that, under the circumstances, so far as 
regards the suit for redempiion, plaiotiQ's 
mortgagors did all that could be done to resist 
A’s getting possession, and that there was no 
default on their part within cl. (6) of b. 68. nor 
did they fail to secure possession to the mort* 
gagees under cl. (c) of that section The fact that 
A took possession under tbe redemption decree of 
the first appellate Court and that there was a 
temporary suspension of the mortgagees’ posses¬ 
sion does not bring the case within cl. (c| of 
8. 68. Held, also,that the mortgagors were under 
an obligation to discharge the decree for which 
the property was held liable in the declaration 
suit brought by A, and that, as the property 
was sold in discharge of that decree, the 
mortgagors bad clearly committed default 
within 8. 69 cl, (c), and that their heirs were 
liable to the extent of the assets of the mortga¬ 
gors in tbeir hands. K. V. KUNIRaMAN 
MENON V, M.T, AVUTHALA KUTTI, 8 M.L.T. 

223-7 lad. Caa. 173. 

(620) —S. 68, cl {c)^Morigaoe^Stiit for pos^ 
eession by moftgogee 'Bfcocho/conlfoct to trans^ 
fer immoveable propt'rty--Comfcn$atton-^8pe^ 
cific Relief Act, s. Vi.—Held, that the remedy 
provided by 8. 68 cK (c|. Transfer of Properly 
Act, is an alternative remedy and does not bebar 
a mortgagee from bringing a suit for possession. 
Under s. 12 of the Spooitn Relief Act, unless 
and until the contrary is prosed, the Court 
aball presume that the breach of a contract to 
transfer immoveable property cannot be 
adequately relieved by compensation in money. 
Sankata V Jagat Nabain, 2 O.C. 24. 
[Dies., 10 0.0. 218.1 

(621) —S. 68, cl (c)—Decree ftr sale on n 

prior mortgage—‘ Fraudulent concealyntnl if 
prior mortgage—Subsequent usufructuary morf- 
gage-—Right of mortgagee to sue for 

mortgage^money— Mortgage containing a co¬ 
venant to pay money—Meaning cf * khalal.* 

A decree for sale against the mortgaged pro* 
party wan obtained on a prior mortgage. Con¬ 
cealing this fact, the mortgagor usufruotuarily 
iportgaged the same property to the plaintiff. 
This usufructuary mortgage contained a cove¬ 
nant that, if any ‘ khalal * occurred, the mort¬ 
gagor would be responsible and would repay 
tho mortgage*money. The decree on the prior 
mortgage was subsequently put into execution 
and the property was sold and wss purchased 
by the usufructuary mortgagee. Shortly after, 
the plaintiff instituled the present suit against 
(he defendant, the mortgagor, to recover tbe 
mortgage-money* Held, that the security tbe 
mortgagor gave to the plaintiff was absolutely 
iUUBory and that the case comes within cl* (c) 
of •• 68, because the mortgagor failed to secure 
(ha poaseasion of the property to the plaintiff 
Without disturbance, That (be word ^khala^ 
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is not confined to an unforeseen event or acci¬ 
dent but includes the consequence of fraudu¬ 
lent conduot as displayed by the mortgagor 
in this case. AHMAD-ULLAH KHAN V. SALAR 
BAKSH, A.W.N. 1909. 61*2 A.LJ. 241*37 
A. 488. 

(622) —S. 68 (c)—Right cf u ’^u/ructuarymort* 

gagee to recover mortgage moiey by sale of rnorf- 
gaged proi^er^y.-Where an usfroctuary mortgage 
deed provided for tbe recovery of the amount 
due “ from the mortgaged property,” the Court 
granted a decree for sale of the property where 
the mortgagee, beiug dispossessed of tbe mort¬ 
gaged property, sued for the recovery of tbe 
mortgage money. Narpat v. Ram Saran 
Das, 5A.L.J. 130 = A.W,N. 1908. 70 = 80 A. 
162. (21 A. 4. A.W.N. 1905, 226, R ) 

(623) —S, 68 (c)—Usufructuary menUjagee-^ 
Disturbance of posse5^ion6v trespasser^Right to 
sue for mortgage monep.—Wh^re a trespasser 
has disturbed the possession of tbe usufructuary 
mortgagee, that alone cannot confer any right 
on him to ask tbe mortgagor to pay the mort¬ 
gage money, The words “any other person” 
ill tbe coQcludiog portion of cl. (c) of s. 68 of 
tbe Transfer of Property Act must be held to 
mean only any other person having a title* In 
tbe present case, the tenants of tho mortgaged 
property.who bad to pay rent to tbe mortgagee, 
wrODgfully refused to do so, and, if any one 
disturbed tbe possession of the mortgagee, it 
was not tbe mortgagor but other persons with 
whom tbe mortgagor was not in collusioD, and 
he could therefore not be affected by the acts 
of such third persons. NaKCHEDI RAM v. 
RAM CHARITER RAI, 19 A. 191 = A.W,I. 
1897. 14. (15 M. 301, F.) 

(624) —S. 68 {c)—Mortgagee's right to fme for 
money when he iskept outof possession.—When 
a mortgagor, after executing a usufructuary 
mortgage, executes a second mortgage of (he 
same property under which tbe second mort¬ 
gagee is put in possession, tbe first mortgagee 
who is entitled to possession but does not get 
it. may either sue for pc^sfcssioo or sue at once 
for the money under s 68. Transfer of Property 
Act. LlNQA RKDDI v. SAM A Rau. 17 H. 469 
»4 M.L.J. 143. [fi.. 21 M. 476, P.B., 1 0.0. 
63 1 O.C* 105 ; D,, 26 B. 241*3 Bom. L.R. 
876.] 

(625) —S. 68 {c)—Personal suit for mortgage 
amounf*—Tbe terms of a mortgage document 
provided that on failure of payment of interest 
at the stipulated time, tbe mortgagee should 
become entitled to possession of the mortgaged 
property. Tbe mortgagor falsely alleged tender 
of interest on tbe due date* In these oircum- 
stances, a suit by tbe mortgagee for tbe reco¬ 
very of tbe mortgage amount is under cl* (c) 
of 8. 68 of the Tranefer of Properly Act, main¬ 
tainable. SARAVANA y* CHlNNAUUAli, 15 
H. 69. [R., P.L*R. 1900, p. 178.] 

(626) — 68—See Nos. 470, 471. 639. 560 
561, 581, 582, 583, supra. 
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(627)—5s. 68 (c/s. a,b and c) and 73— 
Usufructuary rr.ortqogce, ^it bp—Property lost 
through mvrigegee's rfc/aw//.—Where property 
mortgaged is lost owing to the default of the 
mortgagee, the mortgagee cannot sue for the 
mortgage-money. Where in a usufructuary 
mortgage, the mortgagor binds himself to repay I 
the money but there ate reciprocal promises, 
and the mortgagee, by his own default pre¬ 
cludes himself from fulhlling bis part, of the 
contract for reatcration of the property on 
satisfaction of the debt, the mortgagee cannot | 
compel the mortgagor, under s- 68, cl. (at of the 
Transfer of Property Act to ful61 his promise of 
repayment. Clauses (b) and (c) of s. 26 provide 
for relief, where the mortgagee is deprived of his 
security otherwise lhao by bis own fault. | 
Chitkali KOER V. MATHURALAL. 3 C.L J. , 
220 . 

I 

(G28)—Ss. 68. B8—Morlgnt/e—Intensl previ- \ 
ded by mertgage — Compound interest j>rotiAion ; 
for, Cw. Pro. Code, s. 209— JnUrts'. fur period j 
between date fi.red by decree /or voyment and ' 
dale of realisation—Cir. Pio. Code, Act XIV of I 
1882, s. 222— Interest on costs. —In a suit i 
brought by the appellant (mortgagee) upon a 
mortgage made in his favour, against the res¬ 
pondents (the mortgagor and subsequent mort¬ 
gagees). tbo Court by its decree directed that 
the mortgagor should pay the principal sum 
secured by the mortgage, with interest up to 
the date of the institution of the suit as pro¬ 
vided by the mortgage ; that be should pay 
interest on the amount claimed from the date 
of the institution of the suit up to the date of 
the decree at the rate of six per cent a year; 
and that be should pay interest on the total 
amount and costs from the date of the decree 
to the date of payment at the same rate. It 
was provided by the mortgage that interest at 
the rate of nine per cent a year should be paid 
half-yearly, and should, if not so paid, be ad¬ 
ded to the principal and bear interest at the 
same rate. Held, that under s. 86 of the | 
Transfer of Property Act the Courts are bound to 
give a decree at the rate of interest provided by 
the mortgage if it bo a rate to whioh no valid 
legal objections can be taken, and that interest 
must be computed up to the day fixed by the 
Court for payment. Held also, that the provi¬ 
sion for the payment of compound interest 
must be enforced, not being in the nature of 
a penalty and there being no question of fraud 
or oppression, improper dealing, exorbitant 
amount, dealing with an ignorant person, or 
any such consideration. Held therefore, that 
the appellant was entitled to interest at the 
rate stipulated in the mortgage-deed and to 
compound interest up to tbe date fixed by 
the decree for payment. Held, further, that 
88. 86 and 88 of the Transfer of Property 
Act neither exclude nor authorise the award¬ 
ing of interest after tbe date fixed by the 
decree for payment; but that in making a 
decree for eale under the Transfer of Property 
Aot, the Court may, under s. 209, Civ. Pro. 
Code, order interest ttt such rate as it deems 
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reasonable to be paid for the period bet¬ 
ween the date fixed by tbe decree for pay¬ 
ment and tbe date of realization. The provisions 
of s. 209, Civ. Pro. Code, being applicable, 
interest after the date fixed by the decree for 
payment, is in tbe discretion of the Court, 
cotwithslanding that a fixed rate of interest is 
mentioned as payable "up to realization” in 
tbe mortgage. In such a case, however tbe 
discretion of the Court may be guided by tbe 
contract between the parties. Held further, 
that tbe appellant was entitled under e. 222, 
Civ. Pro Code, to the interest allowed by the 
Court on costs, tbe provisions of that section 
being applicable, in so far as they were not 
inconsistent with tbe T. P. Act. ALLAHABAD 

Hank Limited, allahabad. through 
Mr. r. r. Deans v. Saiybd Mohammad 
Jawad. 2 O.C 37. [Cons,, .3 O.C. 129.] 

(629)—5s. 68. 100— Charge—Bengal Tenancy 
Act VIII of 1886, s. 65.—Tbe provisions of s. 68 
are not amongst those which are referred to in 
s, 1(X) of the Act. Tbe "charge” referred to iu 
s. 65 of the Bengal Tenancy Aot is net suob a 
"charge” as is defined by s. 100 of the Transfer 
of Property Act. 8. 65 of the Bengal Tenancy 
Act is an enactment for tbe benefit of tbe land¬ 
lord. It gives him rights whioh are denied to 
other creditors. FOTICK ChunDER DEY SIR- 
KAR V. E G. Foley, 15 C. 492. iAppr., 10 0. 
P.L.R 48; R., 4 C.L.J. 219 = 33 C. 9d5 ; Com¬ 
mented on, 11 C.P.L R. 95.] 

(G30)—5. 69— Power of sale — Mortgage. — 
Tbe provisions of the second paragraph of 8. 69 
of the Transfer of Property Act are applica¬ 
ble to a depreciatory condition, and are by no 
means confined to defects in tbe oircumstances 
which serve ns the occasion for tbe sale. The 
words of 8. 69 of tbe Transfer of Property Aot 
permit of a distinction between an unauthoriz¬ 
ed exercise of the power of sale and an impro¬ 
per or irregular exercise of tbe power, where 
the purchaser is affected with notice. Hence, 
though a sale may not be impeachable on 
the mere ground that the power was impro¬ 
perly exercised, this protection does not extend 
to a case where there is the additional ground 
that the purchaser bad notice of the improper 
exetoise prior to the sale of tbe property. 
OHA13ILDAS V. DAYAL MOWJI. 6 Bom. L. R. 
537. 

(631)—5. 69— Mortgagee, selling powers of^ 
Mortgagor, rights and (iaftiZtfics o/~8topping 
of the sale —It is not competent to a mortgagee 
who has given a notice, under s. 69 of the 
Transfer of Property Aot, calling in principal 
and interest, and lor a sale in default of pay¬ 
ment, to exercise a power of sale for interest in 
arrears before the expiry of three months from 
tbe service of that notice. When a mortgagee 
rightly exercises his power of sale for arrears of 
interest the mortgagor, if he wishes to stay tbe 
sale, must pay up all the interest which is due 
up to the date of payment, and that if he 
tenders a smaller sum the mortgagee is justified 
in refusing to accept it. DOOLABHDAS v. 

Chhabildas, 1 Bom. t.R. 273 . 
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(632) — S. 69— Property situated within town 
oj Bombay—fi^eaning of eiprrssion.—Property 
situate at Mabim nitbin the island of Bombay 
and tvitbio the local limits of the High Court 
of Bombay’s original civil jurisdiction, is 
situate within the town of Bombay in the 
sense in which that expression is used in o, 69 
of the Transfer of Property Act (IV of 1882). 
TRIMBUK QANOADHAB R'anADE V. BAGWAN 
Das Mulchand, 23 B. 348. 

(633) —S. 69 (1).—The proviso contained in 
s. 69 (1), in regard to notice, is not a condi. 
tion, which either suspends or defeats the 
power to sell, but contains only a direction in 
regard to its exercise, the infringement of 
which afiords a ground for damsges if any. to 
the person or persons damnified by the sale, 
THE Madras Deposit and benefit So¬ 
ciety V. Passanha, 11 M. 201. 

(634) —S. 69—See Nos- 473, 474. supra. 

(636)—S. 10 —Accretions to mortgaged pro- 

perty—Right of mortgagee to have tun on such 
accretions.—Vfhote the mortgagor pulled down 
the bouses that were on the mortgaged premises 
at the time of the mortgage and subsequently 
built other houses thereon tbe mortgagee is 
entitled to a lien on tbe new houses so built. 
BHOOKESAO KHEMCHAND V. MAHOMED 

Syed Khan, l C.P.L.R. 38. 


(636)—Ss. 8 and 10~ Leose-hold property— 
Frte-hold properly—Renewal cf mortgaged pro¬ 
perly—The Transfer of Property Act, 1882, 
makes do distinotioo between free^hold and 
lease-hold property for the purposes of the rule 
of law embodied in ss. 8 aud 70 of tbe Act. In 
this respect the Act reproduces the English law, 
which is that all things which are annexed to 
the property mortgaged ate part of the mort¬ 
gage seourity and therefote the deed need con¬ 
tain DO mention of structures or fixtures unless 
a contrary intention be collected from the 
deed. Hence, where a mortgagor subsequent 
to the date of the mortgage pulled down a 
building standing upon the piece of lap® 
mortgaged and erected a new structure in its 
plaoe, it was held that tbe new structure would 
be included in the mortgage unless there was 
contract to the contrary. Macdeod v. KIS- 
SON, 6 Bom. L.B. 996=30 B. 2S0. 


(687)-S3. 70, 111 (d)—See Meroeb, 33 C. 

1313. 

(638)—S. 12 —Usufructuary mortgagee, right 
of—Payment of a prior simple mortgage-decree. 
—The seotion entitles a usufructuary mort¬ 
gagee, who bad saved the property from sale 
by paying of a prior mortgagee's decree, to re¬ 
tain poesession of the property mortgaged to 
him until the amount due on bis usufructuary 
mortgage and the money paid by him to the 
prior*moctgdg^o have botb bedo dUchatged* 
He oannot bring the property to sale subject to 
Us own mortgage ABDUL QUA^UM v. 
BADAB-UD-DIN AHMED KHAN, 2 A.L.J. 23 
-A.W.H. 1005, 11-27 A. 408. (34 A. 179, 
F.) [D., A.W.H. 1907, 386 - 4 A.L.J. 766.] 
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(C3g)_S. 72— Mortgage—Redemption—Mort¬ 
gagee paying a simple money decree to save 
mortgaged properly from sale — Charge— 
Malikana—Condifion for recovery by separate 
suit— Set-off in account.—A property in the pos¬ 
session of certain usufructuary mortgagees was 
put up for sale in execution of a decree on a 
simple money bond of a prior date. The 
mortgagees paid up that decree, and prevented 
the sale. Held, that the mortgage being made 
after tbe date of tbe simple money bond, the 
mortgagees had an interest in protecting tbe 
mortgaged property from sale and were entitled 
to recover the amount of the simple money 
decree paid to save the property trom sale, 
when subsequently the mortgagors sought 
to redeem the property. In the mortgage 
deed tbe mortgagees bad covenanted to pay 
Ks. 1.000 as malikana to tbe mortgagors. 
This was alleged not to have been paid up 
to tbe day tbe suit for redemption was 
brought. Held, that the mortgagors were en¬ 
titled to tbe malikana allowance which should 
he credited to them in taking tbe accounts. 
The fact that under tbe terms of the deed tbe 
malikana could be recovered by a separate suit 
would not prevent its being set-ofi at the time 
of redemption. Where only some of the 
mortgagors executed further mortgages in 
favour of the mortgagees covenanting to pay 
tbe mortgage debts with the money payable on 
the prior mortgage, held that this would not 
preclude tbe mortgagors as a body from exer¬ 
cising their right to redeem the earlier mort¬ 
gage only. Muhammad Husain v. Sheo- 
DARSHAN Das, 4 A.L.J. 176 = A.W.N. 1907, 
71. iAi}pl., 1 A.L.J. 1087.] 

(( 540 )_ 5 . 72—Nof esfiaitsfifc.—The provi¬ 
sions of s.7'2, T. P. Act, though they enumerate 
certain cases in which payments made to save 
property from sale for arrears of revenue or 
rent may be secured by a charge on tbe pro¬ 
perty, do not profess to be exhaustive. RaKHO- 
HARI CHATTA Raj V. Bll'RADAS DEY, 31 C. 
976. 

5 , 72 — Mortgagee in possession 
making his title good to the mortgaged property 
entitled to debit expenses to the mortgagor — 
Redemption—Details cf expenses can be given 
in execution proceedings.—IJodet B. 72 of tbe 
Transfer of Property Act, a mortgagee in pos¬ 
session is entitled to add, in the absence of a 
contract to tbe contrary, sums spent by him 
for making bis own title thereto good against 
the mortgagor. The mere fact that the mort¬ 
gagee in the redemption suit, did not give de¬ 
tails of tbe sums either in tbe course of the 
trial or iu bis written statement, is not euffi* 
oieot to deprive him of bis right, as those 
details can be gone into after tbe redemption 
deoree providing for an account bas been passed. 
DATTABAM V. VlNAYAK : RAMCHANDBA V. 
VlNAYAK, 6 Bom. L.R. 916=28 B. 181. 

(642)—5. 72—Cosfs of suits between mortga¬ 
gor and mortgagee—Right of mortgagee to have 
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hen on mortgaged property for such costs .—A 
mortgagee ie entitled to add to the mortgage 
money the costs of previous suits between him¬ 
self and the mortgagor concerning the mort¬ 
gaged property. The mortgagee does not lose 
bis lien for the co.^^ts by tbe fact that he has 
got a decree therefor. SUBHANSHA FAKIR v. 
YacoOB ALI, 1 C.P.L.R. 66. 

(643) —S. 72— Usufructuary mortgage — Mort¬ 

gagee granting lease of property to mortgagor — 
Construetion of deeds.—k usufructuary mort¬ 
gagee, instead of taking possession of the mort« 
gaged property, granted a lease of it to the 
mortgagor, the rent reserved being equivalent 
to tbe interest payable on the mortgage calcul¬ 
ated at tbe rate of 11 as. per cent, per annum ; 
both the deeds were registered on the same 
data ; in the mortgage deed reference was made 
to the lease, and the latter referred to tbe 
former ; and the lease was terminable with the 
mortgage and not before. Held that all the 
circumstances clearly indicate that the mort¬ 
gage and tbe lease form one transaction, vie., 
that of a usufructuary mortgage, the lease pro¬ 
viding tbe manner in which tbe usufruct was to 
be taken in lieu of interest; that tbe relation 
of the parties was, therefore, that of mortgagor 
and mortgagee ; that any rights and liabilities 
arising under the lease must be considered as 
arising out of that relation ; and therefore, the 
mortgage was not redeemable under s. 72 of 
the Transfer of Property Act without payment 
of all arrears of lease money due to the 
mortgagee. IMDAD HASAN KHAN v. BADRI 
Prasad, 20 A 401 = A.W-N. 1898. 90, [li.. 

6 O.C. 26.17 P.W.R. 1908; D.. 11 M.L.J. 186.] 

(644) —S. 12—Mortgage-Mortgagee in pos¬ 

session spending money to preserve property from 
forfeiture—Suit by mortgagee to recover moneys 
so spent.S. 72 of the Transfer of Property Act 
(lY of 1862) does not taka away from a mort¬ 
gagee in possession the rightof suit tor the re¬ 
covery of money spent by him in order to pre¬ 
serve the mortgaged property from forfeiture. 
Parsotam Das v. Jai.tit Singh, A.W.N. 
1890, 90. [22.. 13 A. 195.] 

(645) —S- 72—Property hypothecated sold in 

execution of a simple money decree—Sale likely 
to imperil mortgagor's security—Usufructuary 
mortgagee when not entitled to mortgage money 
nor to a personal decree. —Tbe plaiotiS was the 
mortgagee in possession of certain plots of land. 
Subsequent to the mortgage the said plots were 
attached and proclaimed for sale in execution 
of a simple money decree against the mortgagor. 
On plaintifi'a objection the plots were ordered 
to be sold subject to his lien. The plaintiS 
thereafter paid the decretal money and filed 
the present suit against his mortgagor for reco¬ 
very of the money paid with interest- Held, 
that, s> 72 of tbe Transfer of Property Act is 
intended to apply to cases where the forfeiture or 
sale is likely to imperil tbe mortgagor’s secu¬ 
rity. /nrf/(«r that, if the plaintifi exer¬ 

cised his right by virtue of his having been a 
usufructuary mortgagee, that money became a 
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part and parcel of tbe mortgage money and 
be was not entitled to a personal decree for 
that amount. Sheo Dulare v. Musamuat 
Batasha, 16 O.C. 48. 

(646)—S. 72 (a and 6) —Redemption—Rights 
of mortgagee u>iiApossM.sion as regards improve¬ 
ments made by him—Damages tor planting of 
graves by tenants with mortgagee's permission, 
claim against mortgagee for—Mortgage im¬ 
provements.—Uudec a deed of mortgage with 
possession, the mortgagee was put into posses¬ 
sion of the mortgaged properly and by tbe 
terms of tbe mortgage-deed was entitled to 
appropriate the entire profits in lieu of interest. 
There was a covenant between the parties that 
the mortgagor should be entitled to redeem and 
regain possession of tbe mortgaged property at 
the end of five years or subsequently on pay¬ 
ment of tbe whole principal sum together with 
tbe arrears of advances to tenants (lagavi), the 
cost of building new bouses for tenants and 
other miscellaneous expenses such as advances 
of seed grain. Tbe plaintifi having purchased 
the property from the mortgagor brought a suit 
for redemption. The Subordinate Judge found 
that the plaintiff was entitled to redemption on 
payment of tbe principal sum secured by the 
mortgage less certain .sums on account of da¬ 
mages caused to tbe mortgaged property by the 
planting of groves by tenants and others in a 
number of plots of land with the mortgagee’s 
permission, but allowed certain sums on ac¬ 
count of cost of embankment, sinking wells, 
erecting houses for tenants, reclaiming barren 
land and survey- Held, that as the mortgage- 
deed contained a distinct oontraot regarding 
tbe sums payable to tbe mortgagee on redemp¬ 
tion, be was not entitled to add to the princi¬ 
pal money any other sums spent by him for 
the improvement of the property under s. 72, 
ols, (a) and {b) of the Transfer of Property Act; 
(26 0. 1. P.C., 19 M. 827, 22.) that his claim to 
costs incurred for building houses for tenants 
was rightly allowed ; and that the plsintifi’s 
claim to damages lor the planting of groves 
oould not be maintained. THAEUB JawaHIR 
Singh v. Thakur Bardar Kdar, B O.C. 18. 


(647)—S. 72, els. {a and c)—Suit for redemp¬ 
tion against mortgagee »»» possession—Right of 
mortgagee to claim costs of (^fending mortgagor's 
title and of realizing rent from fenanf let into 
possession by himself. —Where a mortgagor sued 
for redemption from the mortgagee in posses¬ 
sion, tbe latter was entitled to claim the coats 
incurred by him in defending the mortgagor's 
title, but he oould not claim costs of the suit 
instituted by him to recover rent from tenants 
let into possession by himself. POKBBB SAHIB 
BBARY V. POKREE BEART, 7 M.L.J. 288. 


(648)-S. 72 (b)-8eope o/,—The rules oon- 
:ned in the section only reproduce the doctrines 
lioh the Courts of Justice in India have 
ifotmly adopted. GirDHAR LAL v. BHOFiA 
ITH, 10 A. 6tf= A.W.N. 1888.238. [Appl 

B. 440 ; B., 28 A. 693w3 A.L.J. 435=A.W 
1906, 160.] 
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(649j—S. 72 -S€«Nos. 538. 551. supra. 

(650)—S. 73 —Scope o/—3fori5agcc.—The ob¬ 
ject of 8. 73 is to relieve the mortgagee of the 
eSectaofthe iDjuty which he would suffer by 
the property, which was the security for his 
money, being sold, and to give him a right oyer 
the residue of the sale proceeds. It is not in¬ 
tended in any way to enlarge the interests of 
persons purchasing at a sale arrears of 
revenue or rent. It is intended to refer to oases 
where the law has o'.herwise provided that the 
effect of a sale for arrears of revenue or rent 
should nullify a mirtgage. Beni PROSAD 
STKHA V. RBWAT LALL, 24 C. 746. (15 C. 546. 
B.) [D.. 9G.W.N. 117.] 

(g 51 j_ 5 . 73—paJrti create I nil I reg>slerei 
after mortgage of revenue-paying estaU—Acl 
XI 0 / 1859. Si. 40, il-Decree on mortgage 
aaainst proprietor and pulnidar^Sije of estate 
for arrears of revenue—Transfer oi hen to sale- 
proceeds if relieves putni inUrest from habUity 
to sale.-The proprietor of a reveoue-paymg 
estate executed mortgages in favour of A aud 
aubsequently granted » 

registered under s. 40 of Act IX of 1859. The 
mortgagee. A. obtained a decree onbia mort- 
eaaesina suit in which the pul..»dar B was 
made a patty. After the decree the estate was 
sold for arrears of revenue rubjeot to the encutn- 
branoe of the pulni. The mortgagee withdrew 
the surplus sale-proceeds iu part satisfaction oi 
his decree, and for the unsatisfied balance ap¬ 
plied for sale of the pufnt interest. Held, that 
e. 73 of the Transfer of Property Aot, by pcovin- 
ing that the mortgage-lien is to be transferred 
to the surplus sale-proceeds, did not relieve the 
pulni from liability to sale in satisfaction of the 
mortgage-decree. A mortgagee is not bound,upon 
receipt of notice of an application for reg»8tfA- 
tion of au iooumbeanoe under s. 41 of Aot Ai oi 
1869, to oppose such application. Quare ■ 
Whether suoh opposition by a mortgagee would 
be a sufficient ground for the tejeotion of the 
application by the revenue officer. SUSILABAl.t 
DASIV. DINABANDHU NANDI. 14 C.W H. 186 
-Sind. Cat. 70 (6 C. 142,200.241. 270. 

161, Cons.) 

(669)—S. 78—Sale for arrears of 
Uorigage between date of default ' 

sale-Bxlitiouishment of ‘se 

taU^CJiargeonsale of a 

U sold lot arrears of revenue the “®'*8ago <>1 a 

share of such estate ° .ha 

and the data of sale is invalid as 

purotaaser and tbemortgage- ien on the property 

UezMuciidb^ by the sale. (17 0.140, «) 

lUn. hMing been extinguished so far as ®"»*' 
ed on the Wty ite^. »?, 
charge to the sale proceeds, (16 0. 646, Bxpl.) 
and, under s. 73 of the Aot, the mortg^ee be¬ 
comes entitled to recover his mortgage-debt out 
of those eale-proceede after payment of the 

amart of revenue. The section must ba taken 
to ashlT to any case where the efleot of the 
taiMfl that the lien on the mortgaged property 
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in favour of the mortgagee has been extinguish¬ 
ed owing to a sale of that property through tne 
failure of the mortgagor to pay A 

revenue or rant. UmatARA . 

ChaRaN sen. 3 C.L.J. 52. [S.. 7 C.L.J- 1 . 

D..7 C.L.J. 387.] 

(653)-S. 73—Ben/ sale, with oower to pur- 
cfuiser to annul incniabrnnces - B.ngal 

Act (VIII of 1885). s. IGl-Rajht of 

to iMvs lien transferred to sale-proceeds.—la.vne 
case of a rent-sale (under the Bengal Tenancy 

Act), with express power to the 

annul all iocumbrAOces. so long as such power 
remains in the putobaset, the lien of a mort¬ 
gagee is in jeop irdy and is liable to be destroyed 
by the putobaset. if be so pleases. In such 
* case, the mortgagee may abandon 
upon the mortgaged property, and ask to 'oaliM 
bis demands from the surplus proceeds. NIM 
CHAND BABOO V. ASHUTOSH DUTT. 9C.W.N. 
117. (150. 546. 24 0. 746. R.) 

(654) —S. g 3 —Surplussalc-proeeeds on sale of 
morhjaqtd property for arrears of revenue, 
right of mortgagee to enforce his charge on 
Property which had been mortgaged to the 
plaintiff, in this case, was subsequently sold 
Snder a decree in rent suit and a surplus was 
left, of the sale proceeds, after paying off the 

arrears of rent and it was S® 

provisions of s. 73 of the Act. plaintiff h^ the 
right to enforce his charge on the 
ceeds and that there was nothing in ss. 159 and 
161 to 167 of the Bengal Tenancy Act to pre¬ 
judice each right of the plaintiff mo^^KJ^®®®* 
GOBIND 8AHAI v. SiBDUT RAM. 33 C. 878. 

(655) —S. 73—Surplus sale proceeds of nvenue 
sale-Art. 132. sch 11,Limitation Act, 1877 —St«f 

on mortgage.-Vfbete » pwperty mortgaged to 
the plaintiff was sold for arrears of Government 
revenue and out ol the surplus sale proceeds 
held in the Colleotorate. certain creditors of tne 
mortgagors drew out the amounts of their 
money decrees obtained against the mortgagors, 
and the plaintiffs sued these creditors for the 
money which they had taken out from the Ool- 
leotorate with interest, held that, having mgam 
to the provisions of s. 73 of the Transfer of Pro¬ 
perty Act the suit was one to enforce payment 
of money charged upon immoveable P™?®"?' 
and was governed by art. 132 of sob. II of the 
Limitation Act lO^SSHUR BHAGAT v. 
GHANA8HAM DASS, 3 C.W.H. 888. (12 0^^. 

27 0. 180. R., [F., 3 O.L J. 62; R.. 9 C.W.N. 
939=«83 C. 92.] 

(6561—8. 78—Scope—S«« BBN. ACT VUI OP 
1886, 161. 166, 167. 9 lod. Oas. 248. 

(657)—B.73—Sm SALE —SALE FOB ABBE ABB 
OF BENT— SOBPLU8 PROCEEDS OF SALE, 
RIGHT TO, 20 0. 241. 

(668) —8. 73— See No. 627. supra. 

(669) -Ss. 73, 82, lOl—Porlion of hypotheca 
sold for arrears of rent—Bights of mortgagee. 
-Where, pending a suit on a mortgage, some 
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of the hypotheca aro purchased by the mort¬ 
gagee himself in execution of a decree for 
arrears of rent, the charge on such portion is 
extinguished and transferred to the balance of 
sale proceeds after paying the rent under s. 73 
of tha Transfer of Property Act. No decree can 
therefore be passed in the mortgage suit against 
that portion^ in spite of the provisions of s, 82. 
but only a charge can be declared against the 
surplus sale prrceeds. HEM CHANDRA Chow- 
DHURY V. TAFAZZEL HOSSEIN KHAN, 8 C. 
W.N. 332. 

(660)—S. I^^Morlgage—Sale of moitgaged 
l)rtpertij~Price applied to payment <f ULOitgoge 
aebts^Payment not madt ty purchaser, but by 
mortgagor.—A mortgagor sold certain property 
which was subject to two mortgages, and it was 
agreed that the bulk of the consideration 
money should be paid by the purchaser to the 
mortgagees. The purchaser paid off the amount 
due on the first mortgage, but not that due 
to the second mortgagee. Held, on suit by the 
second mortgagee for sale, that the purchaser 
was not entitled to set up the first mortgage as 
a shield inasmuch as it had not in reality been 
paid off by him. but by the mortgagor, bis 
vendor. Bai.inath v. Murlidhar, A. W. 
N. 1907, 8S»4 A.L.J. 349. (27 A. 400. F) 
[i?., 6 A.L.J. 549.] ■' 

(661) —S. 74—/.decree on a prior mortgage— 

Bights 0/ subsequent mortgogee—'Tender.'— 
A subsequent mortgagee, di.scbarging a prior 
inortgage at the mortgagor’s request, becomes 
bis debtor’s agent and his act does not consti¬ 
tute “tender” within the meaning of a. 74 . 
He cannot dictate to the mortgagor the manner 
in which the consideration should be applied. 
He must institute a suit on bis own mortgage 
to recover the entire amount due under it. in¬ 
stead of resorting to the cumbrous procedure of 
partially recovering his loan by executing the 
prior mortgagee’s discharged-decree and insti¬ 
tuting a separate suit on his own mortgage foe 
the remainder, Tufail Fatima v. Bitolo 
2 A.LJ. 13 = 27 A.400=A.WN. 1904. 284i 
(24 A, 179,/;.) A.W.N. 1907. 85 = 4 A. 

L J. 349; i?., 3 A.L.J. 630 = 28 A. 778= A.W 
N. 1906, 230.] 

(662) —S. Mortgage — Subsequent usu¬ 

fructuary mortgage to another—Sale of mort¬ 
gaged properly in execution of dectee on prior 
mortgage—Usufructuary mortgagee not parly 
to suit—Suit by first mortgagee to recover 
amount of decree from usufructuary mortgagee. 
—Plaintiffs bad obtained two mortgages in 
respect of the plaint property, which was subse¬ 
quently mortgaged with possession to another. 
Plaintiffs instituted a suit on their mortgages 
and in ezeoution of the decree obtained by 
them brought the mortgaged property to sale 
and one of them purchased it. The usufruc¬ 
tuary mortgagee was not a party co the suit. 
Plaintiffs now sued praying that the usufruc¬ 
tuary mortgagee might be ordered to pay them 
the amount of the decree and that in default 
of such payment he might be absolutely debar- 
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red of his right to redeem the prior mortgages 
and be directed to surrender possession of the 
property to plaintiffs. Held that, the puisne 
mortgagee not having been made a patty to 
the suit, bis right under s. 74 of the Transfer 
of Property Act to redeem ths prior mortgages 
was not affected by either the decree or sale. 

' The only effect of the sale was to transfer to 
' the purchaser, one of the plaintiffs, the equity 
; of redemption of the mortgagor. The puisne 
mortgagee, however, could not be in a better 
position than be would have beeu, if he had 
been made a party to the suit. He could not 
claim a decree for sale of the property. He 
was only entitled to redeem the prior mortga¬ 
ges with the view of eoforcing his own mort¬ 
gage. Goverdhana Doss v. veerasami 
CHETTI, 26 M. 537. 124 W. 171, F.) [B.. 26 

A. 464 = A.W.N. 1904,108.] 

(663)—S. 74— Rights of prior and puisne 
mortgagees ioterse.— Nature of interest acquired 
by puisne mortgage. —A prior mortgagee insti¬ 
tuted a suit on bis mortgage without making 
the puisne mortgagee a party thereto, obtained 
a decree for sale and purchased at the sale in 
execution of that decree the property mortgaged 
to him and obtained possession thereof. The 
puisne mortgagee also instituted a suit on his 
mortgage without making the prior mortgagee 
a party thereto, obtained a decree for sale and 
purchased at the sale held in execution of that 
decree the property mortgaged to him- The 
puisne mortgagee then sued the prior mortgagee 
claiming possession of the properly purchased 
by the latter on payment of the actual pur¬ 
chase money or of the sum which was due upon 
his mortgage at the date of the institution of 
his (prior mortgagee’s) suit. Held that the 
puisne mortgagee was entitled to bo put into 
possession on payment to the prior mortgagee 
of the sum which was actually due upon the 
prior mortgage at the date upon which the 
prior mortgagees purchased. [B., 25 A. 446= 
23 A.W.N. 160, 26 A. ie5 = A.W.N. 1903, 219, 
12 0.0. 133= 3 Ind. Cas. 836.] Held.iu the 
oaso mentioned above that the possession of 
the puisne mortgagee was, as to the property 
included, in bis own mortgage, proprietary ; 
but as to the property not so incladed, possession 
as mortgagee only; and that the puisne mort¬ 
gagee was not entitled to the rights of the 
prior mortgagee as purchaser of the equity of 
redemption. DELHI AND LONDON Bank, 
Limited V. BHiEARi Das, 24 A. 189 = A.W. 
N. 1902, 7. 

(664)— S. li—Mortgage—Prior mortgage ex¬ 
tinguished on execution of a second mortgage .— 
S. 74 of the Transfer of Property Act does not 
apply, when it is clear on the facts that the 
first mortgage has been satisfied and extin¬ 
guished on the .execution of the second mort¬ 
gage which alone is autstanding. although the 
first one was satisfied out of money raised by 
the second. Shbo Nandan v. Sambhu 
Ratan, 12 O.C. 285=4 Ind. Cas. 21. (19 M. 
105, 9 0. 961, B.) 



1685 


THE ALL INDIA DIGEST. 


1686 


Tranifer of Property Act (IV of 1882) 
—continued. 


Transfer of Property Act (lY of 1882) 

— continued. 


(666)—S. Tl—i?ede»ri)ticn cf yrior mortgage. \ 
—S. 74 of the Transfer of Property Act con- | 
templates the esistence of two morignges at 
one and the same time, and the indepeodent 
action of the subsequent mortgagee to put an 
end to the prior mortgage- Tbe section does 
not apply when the first mortgage is a usufruc¬ 
tuary mortgage and tbe second also purports 
to be a usufructuary mortgage KOOPUIA 
Sahib V. ChidawbabamChetti, 19 M. loa. 

(666) —8. 74 — See DECREE — DECREE, ! 
Form of, 18 a. 189-A.W.N. 1896, 65. 

(667) -8. 74-See Nos. 461. 538, 539, supra ! 
and No. 837. \nfra. 

(668) —Ss. 74, 75—See LIMITATION ACT, i 
1908, art, 144, 11 M. 416. 


{6G9)-S. 75 — Prior morlgagee — Puisne ' 
mortgaget — Rtdtuipiion suit agatnst p*ior 
mortgagee to which puisne inorigogee not a party 
—Foreclosure aecree absolute—Prior mortijagee 
redeeming the puisne mortgogte. — a prior 
mortgagee, who obtains a loreclosure decree 
absolute in a suit to wbiub a subsequent mort¬ 
gagee is not a parly, is entitled to redeem tbe 
subsequent mortgagee. Per Aston. J .—“When 
an order absolute for foreclosure has been made 
in a suit between a mortgagor and a prior 
mortgagee, the fact that a second mortgagee 
was not made a party to that suit does not 
deprive tbe prior mortgagee (who has by each 
order absolute acquired what was the mortga¬ 
gor’s interest in tbe equity of redemption) of 
bis right to redeem the second mortgagee ; and 
this right must at bis option prevail ultimate¬ 
ly even though the equities of the suit between 
him and tbe second mortgagee may requite 
(bat the decree should allow the second mort¬ 
gagee to exercise in the first instance bis own 
eight to redeem the first mortgagee, a right 
which notwithstandiog the foreclosure survives 
to the second mortgagee until ho is himself re¬ 
deemed by reason of his charge on tbe equity of 
redemption not having been represented in tbe 
former suit which was therefore iosuflicienUy 
constituted as to parties. ” Pir Jacob, 

" If tbe puisne mortgagee would still be liable 
to be redeemed, then it is no hardship on him 
that he should be redeemed at the instance of 
the prior mortgagee, who has by foteolo^re 
acquired the title of tbe mortgagor rather than 
by the mortgagor himself or any other private 
Msignee of tbe mortgagor’s interest.’’ HASAN- 
BHAlv. UMAJI, S Bom. L.R. 892—28 B. 153. 


(670) —S. 76— See Nos. 638, 668, supra. 

(671) — Ss. 76. 85 and^^-Dutyof Court when 
dff inteseated pait.ee are belore it—Two suc- 
uaeive eimpU mortgagte- Second motlgagte a 
fight to deace for sale subject to first mortgage 

_ Calculation of amount payable lor redeeming 

nrior diorigage.-Vfhere all the iotereated 
patties are before the Oourt, it is tbe duty of 

the Ooutt, if it can do so, to make a decree 
which shaU deal finally with the question 
between them and shall preclude the necessity of 


furiher litigation for the enforcement of any 
right arising out of tbe mortgage or mortgages 
in qmstioD in tbe suit. It is tbe right of tbe 
prior mortgagee to require tbeeecond mortgagee 
to redeem him or submit to a sale of whatever 
interest be bolds in the property (s. 76) ; and 
tbe decree must give effect to this right, unless 
by doing so it unnecessarily deprives tbe second 
mortgagee of any right of bis own. S. 96 of 
the Act does not support the view that the 
puisoe mortgagee is not required to redeem the 
prior mortgagee when the latter is a pany to 
tbesuit. (300. 599. 29 A. 3b(6, D.) The amount 
to be paid for redeeming tbe prior mortgage 
must be calculated on tbo mortgage amount, 
but not on the money paid by tbeassignee of the 
first morlgagee. GaKGAYAM VENKATARAMA 
AYER V. HENRY JAMES COLLY GOMPABTY. 

3 M.L.T. 397 = 18 M.L.J. 298 = 31 M. 428. (20 
M. 120, Appl.) [D.,-62 M. 486 = 19 M.L.J. 728.J 

(672)- S. 76— to accounts. —Where 
tbe u&ulructuary mortgagees have paid a less 
consideration than that agreed upon and recit¬ 
ed in tbe muitgage-deed and have been in 
possession of tbe property since the date of the 
mortgage, and tbe mortgage-deed provides that 
tbe mortgagees should be in possession of the 
property in lieu of interest, the mortgagees 
must account for the profits, under the teima 
of 8. 76 of tbe Transfer of Property Act. 
MUHAMMAD ALBAHYAR KHAN V. MUHAM¬ 
MAD SAMIUDDIN khan, A.W.N. 1B87, 245. 

(6731—S. 16—Mortgagee in posicision— 
Taking of accounts—Notule of abstract justice 
— S. 16 the ugh not txienaed to Burma, to be 
followed.—There is no rule of abstract justice in 
taking the accounts ol a mortgagee in posses¬ 
sion, and the Indian rule embodied in s 76. 
T.P. Act, should, though tbe Act has not been 
ex ended to Burma, be followed there in pre¬ 
ference to tbe English practice. KADIR 
MAIDIN V, NEPEAN. 26 C. 1. P.C. = 2 C.W.N. 
663=25 1.4.241 = 7 Sar. 394- IF., U.B.R. 
1907 , 3rd Quarter, Mortgage, 1; i?., 9 O.C. 18 ; 
Expl., 3 N.L R. 72.3 

(674)—S. 16—Interference by erne mortgagee 
with another—Opening of ahut-up door in com¬ 
mon parly-wall—Dulyof mortgagee, —A mort¬ 
gagee has a possessory title iu the mortgaged 
premises and, on the strength of such title, be 
has tbe right to maintain an action with the 
view to restrain others from trespassing upon it. 
Tbe re-opening by a morlgagee of a door of 
communication between tbe portion of the 
house mortgaged to him and the portion mort¬ 
gaged to another, which door bad been closed 
before tbe mortgage, would constitute an inter¬ 
ference with hie enjoyment and an act of 
trespass which tbe latter could proceed to 
prevent. He could maintain an action, not 
only for the above reasons, but also on the 
ground that, as a mortgagee in posaession, it 
was bis duty to preserve tbe mortgaged property 
from deetraotioQ. LachmI NABAIN v. JBTHU 
MAL, 16 A.386 = i.W.N. 1894,129. 
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(675) — S. Mortgagee — Liability to pap 

enhanced Government rei-enue —Absence of con¬ 
tract to the contrary—Vniet s. 76. the mortga¬ 
gee, in the absence of a contract to the oonttary, 
would be liable to pay the enhanced Govern¬ 
ment revenue, VeyaTHEN SbiDENI alias 
Kezhoikki KovilakathVilla Thamburti 

AVERGAL V, LAKSHMIAMMAL, 5 M.L.T. 284. 

(676) —8. 76—See CO SHARERS—GENERAL. 

7 Ind. Gas. 772. 

(676 a)—8. 76—' Contract to the contrary,’ 
interpretation o(— Stc DEED—CONSTRUC* 
TION OF DEED, 18 M.L.J. 3l. 

(676-6)—S.76, scope of—Effect upon mortga- j 
gor’s remedies—See LIMITATION, ACT, 1008, 
s. 23. arts. U6. 116, 6 M.L.T. 239 = 33 M. 71. 

(676 c)—S,76 (e)—Mortgagee, when bound to 
pay Government revenue—Construction of 

mortgage dee i.—Under s.76, cl. Cc)oftbeAct. a 
mortgagee is bound to pay tbe revenue only in 
the absence of a contract to tbc contrary, and 
if he is able to pay the same out of the income of 
the property iu his hand^. A mortgage deed 
provided that the mortg^se was to appropriate 
for interest on tbe amount, tbe reut of paddy 
and Rs. 20 less the Government revenue, 
which was to be paid to the mortgagor by tbe | 
mortgagee, pending the transfer of patia to 
the name of tbe mortgagee. Hdi, that the 
mortgagee, by tbe oonfract between tbe parties 
whioh allowed them to appropriate tbe income 
less tbe revenue, both of them ascertained 
amounts, was not liable to pay a subsenueot 
increase in tbe assessment payable to Govern¬ 
ment. Panigatan Kanaran V. RAMAN Naib, 

17 M.L.J. 917. (14 M.L.J. 488, It.) [It, 

8 Ind. Gas. 845.] 

(677)— S. 76 (h)—Tjiabiliiy of mortgagee in 
prjsse.s.s'ion.—Under s. 76 (A) of tbe Act, where a 
mortgagee iu possession cultiv.ttesthe mortgag¬ 
ed land or part of it. be may be charged tbe net 
profits of bis cultivation or a fair occupation 
rent as under the circumstances of the case may 
seem just, Dadnu v. SOMNATH, 6 N.L.R. 109 
= 7 Ind. Cas. 941. (7 W. R. 244,6 0. 377. 12 
B.H.C. 88, D.) 

(678) — S. 77— Usufructuary mortgagee--Liabi¬ 
lity to account—Act XXVIH of. 1855, s. i—Re¬ 
cent to be appropriated in lieu of interest ohI]^.-I n 
the absence of an express stipulation therefor, a 
usufructuary mortgagee is not liable to render 
account to tbe representatives of the mortgagor 
in an action for redemption. Tbe fact that tbe 
rents of the property ate to be appropriated in 
lieu of a portion of the interest only cannot 
alter the usufructuary oharacter of the 
mortgage. Shafi-dn-nissa v. Fazalbar, 
7A.L J, 787 = 7 Ind. Gas. 293. 

(679) —S. 78-Gross negligence — Priorilp— 
Registration Act^ ss. 17 {d), 48—The 
conduct of a mortgagee in allowing the title- 
deeds relating to the mortgaged property to 
remain in the possession of the mor^agor, may 
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I amount to gross negligence within the mean- 
ing of«. 78 of the Transfer of Property Act, so 
, as to give a subsequent mortgagee, who takes 
without actual notice of the previous mortgage 
and 6ona fide priority over the earlier mortgage. 
[R.. 3i M. 7=3 M.L.T. 87 = 17 M.L.J. 499.] 
The mere registration of a mortgage deed does 
not affect a subsequent mortgagee with cons¬ 
tructive notice of its existence so as to preclude 
him from claiming priority in respect of his 
mortgage. Madras Building Go v. Row- 
LANDON. 13 M.383. [Appr., 7 C.W.N. 11.] 

(690)— S. 78— Prior mortgagee parting with 
title deeds, when guilty of gross negligence^ 
Postponement of priority. — A prior mortgagee 
parting with Che title-deeds to the mortgagor 
for tbe purpose of raising money by another 
mortgage, is guilty of gross negligence, unless 
he takes tbe ordinary precautions that any 
parson advaooing money on the security of the 
deeds should know of his mortgage, such as 
sending some person with the deeds, insisting 
th.'it they should be inspected in bis presence 
or otherwise. Non-regisrration would not of 
itself be gross negligence as tbe law allows four 
months, but it is a reason for extra oaution. 
Also where Che title deeds were on the face of 
them all. in order, and there was nothing to 
excite the suspicion of tbesubaequent mort¬ 
gagee, that there was a prior incumbrance, be 
would be entitled to priority over such incum- 
braoce. THE Madras Hindu Union Bank 
V. C. Venkatarangiah. 12 M. 424. [2?., 16 M. 
268, 3 M.L.T. 87=17 M.L J. 499 = 3i M. 7. 13 
M. 383.] 

(681) —S. 78 —Certificate of title given back to 
mortgagor—Gross negligence of prior mortgagee. 

—-Gertam mortgagees, subsequent to .the plain¬ 
tiff, claimed priority over him on tbe ground 
that he was gnilty of gross negligence in having 
placed the certificate of title in cbe hands of tbe 
mortgagors who remained in the possession of 
tbo premises. The subsequent mortgagees did 
not abstain from all inquiry, but were misin¬ 
formed by the party whom the plaintiff enabled 
by bis negligence to commit the fraud- The 
plaintiff was therefore not entitled to tbe benefit 
of tbe rule “qui prior est in tempore patior, est 
injure," DaMODARA v. SOMASUNDARA, 12 
M. 429. [Appr.. 12 M. 424, 7 0.W.N. 11; R., 

15 M. 268. 3 M.L.T. 87=17 M.LJ. 499 = 31 
M. 7 3 

(682) — S- 78—Gross negligence—Priority of 
mortgages— English Law — Fraud— Registra¬ 
tion — Notice—Non-search, effeeto/.—The tend* 
enoy of the English decisions has been to refuse 
to postpone tbe owner of the prior legal estate 
to a subsequent equitable incumbrance merely 
on the ground of gross negligence unaccom¬ 
panied by any element of fraud. The words 
“gross neglect ’’ in s. 78 of the Transfer of Pro¬ 
perty Act need not necessarily be read by the 
light of the English decisions. When a first 
mortgagee allows the title-deeds for nearly four 
years after his mortgage to be in the possession 
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of the mortgagor, aod gives do reasonable 
explanation of iheir being eo io his possession, 
he is guilty of gross neglect within the meaning 
of 8. 78 of the Transfer of Property Act, and 
liable to be postponed to a second mortgagee 
taking without notice of the prior mortgage. 
[H., 31M. 7 = 17M.L,J. 499 = 3 M.L.T. 87; 
Not F,, 18 B. 444.] Registration is not of itself 
notice to subsequent purchasers aod mortga¬ 
gees, and noQ.seacch of the registry is not such 
gross negligence as to disentitle a subsequent 
purchaser or mortgagee to relief. SHAN MAUN 

Mull v. Madras building Coupanv, is 
H. 268 = 2 H.L J. 9S. INot 18 B. 444 ; 
Diss.. 26 B. 538; Api>r., 23 0. 790, 27 C. 358, 

7 0.W.N.11; R., 13C.P.LR. 43. 27 B. 452, 

6 Bom. L.R. 1043.] 

(633)—S. 18—Existence of gress neglioencc 
—Failure of p*ior mortgagee to gel possession 
of title-deed—Delay m registration. —The exis¬ 
tence of gross negligence, withio the meaning 
of 8. 78 of the Act, must be determined accord¬ 
ing to the oircumstances of each case, and one 
of the ciroumstaoces to bo taken into consi¬ 
deration is that, io this country, universal 
registration exists. Failure on the part of a 
prior mortgagee to get possession of title-deeds 
is not, therefore, io the absence of reasonable 
explanation, necessarily to be imputed to him 
as gross negligence, (2 G.W.N. 750, F.-, 18 B. 
444, Ii, \ 12 M. 429, 13 M. 393. 12 M. 424. 
15 M. 268, 4 M.H.O. 369, D.) Delay in getting 
the mortgage registered, which bad the efieot 
of enabling the mortgagor to efiect a second 
mortgage, would not make the prior mortgagee’s 
failure to obtain the poasessioo of title-deeds 
amount in law to gross negligence. RanOA* 
SWAMY NAIKEN V. ANNAUALAI MUDALt, 17 
M.L.J. 499-3 H.L.T. 87 = 31 H. 7. [F-, 4 

M. L.T. 217.] 

(684) —S, 18—Mortgage—Notice—Title-deeds 
— Whether failure fo obtain txtle-dtcds is gross 
negligeiue.—A mere failure to obtain tbe title- 
de^s would not amount to gross negligence, 
within the meaning of s. 76 of the Transfer 
of Properly Act. MUNU8AWMY NAIDU v. 
Rajaoopala CHETTY, 4 H.L.T. 217. (31 M. 
7. F.) 

(685) —S. 18—Registration-Possession of title 
dteds—Qross negligence, —The same importance 
does not attach to the possession of tbe title- 
deeds in tbe Mofussil as in tbe city of Madras, 
and facility in inspecting tbe registry provided 
by the Registration Law should be taken into 
account in determining whether there was 
gross negligeooe io tbe prior iocumbraaoer. 1*. 
L.8.A.B.B. CHETTIAPPA GHETTiAB v. : 

N. PBB1A8AM1 TBEVAN, 7 lod. Oas. 810 = 20 ! 
H.L.J. 919. (31 U. 7. 3 ML.T. 67. 17 &LL J. 
499. R.) 

( 6861 —^. 76—Prior mortgagee, peelponement 
fOf groes negligence.—Altoe iaspeoting tbe 
title dasda of tbe mctlgagor and appreviog 
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bis title, tbe mortgagee got tbe mortgage exe- 
cutod and registered, but returned tbe title- 
deeds to the mortgagor, without any negligence 
: or fraudulent intent whatever, but only in accot- 
; dance with a practice to such effect obtaining 
in the mofussil. Subsequently, without actual 
notice of such prior mortgage, another person 
happened to advance money on one of those 
I title-deeds with tbe mortgagor without 
{ investigating his title or searching tbe registry, 
and such person was held to be not entitled to 
tbe postponement of tbe prior mortgage. 
MONINDBA GHANDRA NANDY v. TROY- 
LUCKHoNathBubat. 2 C.W N. 750. [F., 31 
M. 7 = 17 M.L.J. 499=3 M.L.T. 87.) 

(687) —S, 78—Laches—See LACHES, 1 N.L. 
R. 158. 

(688) —Ss. 79, 80—Priority—Seenrity for due 
payment of rent — Constructive res judicata—Pwi- 
sue incumbrancer, if personally liable for mort¬ 
gage money. —A mortgagee making a further 
advance shall not, in respect of that advance, 
acquire any priority as against an intermediate 
mortgagee; tbe rule is subject to an exceptiou 
that the iucermediate mortgagee who has notice 
of the prior mortgage is postponed in respect of 
advance subsequently made on tbe security of 
that mortgage, provided it expresses tho maxi¬ 
mum to be secured thereby and that maximum 
is not exceeded. On the 26lh September, 1900, 
the mortgagors took a lease from tbe mortgagees 
of a certain property and executed a security 
bond to secure tbe due performance by them of 
their eogagement to pay rent. Tbe two docu¬ 
ments were registered on tbo llth October, 1900. 
As tbe lessees defaulted io paying rent, tbe 
landlords sued to recover rent as also for tbe 

! enforcement of the security, and joined, as 
; defeodaots. several persons, and among them a 
' mortgagee under a bond ol tbe 12lh October, 
1900, on tbe allegation that they bad acquired 
an interest in the properties given by tbe lessees 
I by way of security. A decree was obtained on 
tbe 13tb March, 1907, allowing tbe olaim for 
priority by tbe landlords over the mortgage of 
i tbo 12tb October, 1900. Held, that the security 
I bond ol tbe 26tb September was not entitled to 
j priority over the mortgage of tbe 12tb October, 
as tbe puisne iocumbraucer bad nonotioe of tbe 
prior mortgage, except to tbe extent that the 
matter was res judicata by virtue of the decree 
of tbe 13tb March, 1907. in respect of the sum 
then in controversy. A Court will not extend 
tbe doctrine of oonstruotive res judicata beyond 
tbe aubjeot-matter of the particular litigation. 

' A puirne mortgagee, as bolder of a fragment of 
tbe equity of redemption, cannot be hold per¬ 
sonally reapooBible lor tbe payment of the 
morigage-debl which is primarily payable by 
tbe mortgagor. DALIP Naratan 8IN0H v. 
CHAIT NarayAK SINOH, 16 C.L.J. 394. 

(6891—S*. 79, SO— Priority—Prior and subse¬ 
quent mortgagees—Maximum amount—Release 
of part of security, effect o/.—Under e. 79 of 
the Transfer of Property Act, two elemento 
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have to bo coosiderefl : first, whether the subse- 
(^uent mortgagee took with notice of the prior 
mortgage, and second/i/.whether the prior mort¬ 
gage expresses the maximum sum secured there¬ 
by. Where a deed, after stating that a lease 
had been granted for a term of 9 years upon an 
annual rental of Rs. I'i,l25. and that the 
proprietors (lessors) wanted reliable security for 
the payment of the annual rent, recited that 
the lessees hypothecated their properties for the 
payment of the annual rent and interest on 
defaulted instalments; Belt, that the mortgage 
expressed the maximum to be secured thereby 
within the meaning of s. 79 of the Act and 
would have priority over a subsequent mort¬ 
gagee. if the latter took with noiice. If a 
mortgagee has relinquished valuable property 
for an inadequate consideration, he cannot be 
permitted to throw the burden of the balance 
of the debt upon the remaining properties, 

Dalip Naravan Singh v. Chait Narayan 
Binoh, 16 C L J 401. 

(690)—-S, BO -Mtrlqngp.-^F. fftct of payment 
of prior )ii'>Ttga()e by a s tbscQii tni imirtgagee as 
against inIc’iuHliale charge — a subsequent 
mortgagee may redeem a prior mortgage and 
keep alivo such prior mortgage for his benefit. 
An intermediate mortgagee or his successor in 
title cannot insist that bis mortgage should be 
redeemed by the subsequent morigagee before 
or at tbc time of the redemption of tbe previous 
mortgage. No equities arise in lavour of tbe 
intermediate mortgagee, Radha Ram v. Rala 
Ram. 139 P.L.R. 1904»30 PR. igot (10 
C. 1015. P C.. 31 P.B. 1903. S.C., 51 P.L R. 
1903, 67 P. R. 1899, 38 P. R 1894, R ) 

(691)—S. 80 -Sec RIGHT OF SUIT—SALE IN 

Execution of Degree, i2 a. 546 = a. W. 
N. 1890, 77. 

(692) — 8 . BO-Scc Nos. 083. 639, supra. 

(693) —Ss-80, 101— Payment of prior viori- 
gage by subsp.qucnt mortgagee^ Intermediate 
mortgagee, rights of. hoio affected.—The suit 
property was bypt.theoated to tbe plaintifi 
under a bond dated 2-1- 1873 to necure a sum 
of money. There was an earlier mortgage of 
tbe property in favour of B urdera mortgage- 
deed dated a6-6-1872. and subsequently a third 
mortgage dated 17-1-1874 in lavour of the 
defendant, who, on 21 6 1875. paid off b’s 
mortgage. The present suit was, thereupon, 
brought by the plaintiff for reoovering the 
amount due under the bond of 2-1-1873 by 
enforoing the lien against the suit property. 
The defendant contended that, by reason of 
his having paid off the mortgage of B, be was 
entitled to priority over tbe plaintiff in resp-set 
of the amount paid off. Held that the defend¬ 
ant was not eutitled to such prioritv. He 
cannot defeat tbe prior lien of tbe plaintiff by 
tbe device of paying off tbe mortgage of 6 and 
affecting to hold it as a shield against other 
incumbrances in the sense of s- IGl of the 
Transferof Property Act (IV of 1882). The rule 
of e. 80 of the Aot is an utter defeat to the 
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I — continued. 

I preten-sioDS of the defendant in this respect. 
1 Shankar Lal v. Nanik Chand, A- W N. 
I 1889. 293, 

(694)— 6 '. 81 — Registration — Notice. —A 
mere registration of a sale or mortgage in itself 
gives notice to subsequent purchasers or mort- 
, gagees. This doctrine is as applicable since 
■ the introduction of tbe Transfer of Property 
Act as it was before. DiNA v. Nathu, 4 Bom, 
L.R. 293 = 26 B. 538. 

(6951—-S. 81—Decree for sale of the mortgaged 
property and recovery if nceisary from the 
mortgagor — Cons/rucitou.—Where a decree 
upon a mortgage directed the sale of the 
mortgaged property, and if necessary from the 
defendant, held the words “ if necessary ” in 
I the decree cannot be construed as giving tbe 
decree-holder tbc right of abandoning bis claim 
against the mortgiged property in order to 
create a necessity to proceed against other 
' property. A necessity contemplated by tbe 
j decree is .a necessity of proceeding against 
j other property, or tbe mortgagor personally, if 
the raor.'gaged properly proves insufficient to 
realise the amount due. MaNTI Kamoji v. 
Ohodimali.a Ramamurthy Pantulu- 
GARU, 3 M.L T. 339. (29 A, 369. R.) 

I (696)—S. 81—Rejistration not " notice."— 

I Firs! mortgagee effecting a subsequent morf- 
gage afUr land mortgaged has b en marl 
gaged to a third person — Intention. — Mere 
registration is not notice within the mean¬ 
ing of 8. 81. (16 M. 268. F.\ 6 B. 168, Diss.) 

It is a notice at or before the time of tbe mort¬ 
gage, which under the terras ofs, 61. alone, 
negatives tbe right conferred by the section. 
[F.. 27 C. 358. 4 C.W.N 490. 7 C.W.N. II ; 
Appr., 13C.P L.R.43, 1 L B.R. 196, 27 B.452 
• 5 Bom. L.R. 144; Not F., 26 B. 638.] In 
the case of a person having a mortgage on bis 
debtor's land and then, after it has been mort¬ 
gaged to a third party, taking a farther 
mortgage including tbe same land, it oaooot 
be presumed that he had any intention of 
relinquishing his original security. INDBR 
Da WAN PeRSHAD V, GOBIND LALL CHOW- 
DHRY, 23 C 790 

(697) -8 8l-See Nos. 430, 436, 437, 433. 
supra and No. 819. infra. 

(698) —Ss. 81,82, RO —Cjntribiitijn—Partial 
redempH'in. — Two divided brothers jointly 
mortgaged their two houses for Rs. 800. Subse¬ 
quently one of the brothers sub mortgaged bis 
bouse to tbe plaintiff for Rs 400, and the 
other sold his house for Rs. 700 and paid off 
Rs. 550 to the original mortgagees, being a 
moiety of the mortgags amount then due. The 
plaintiff now sues on bis subsequent mortgage 
and insists that the prior mortgagees should - 
not have allowed tbe co-mortgagor to retain 
Rs. 150 out of the sale-proceeds of tbe other 
house sold. The houses being of equal value, 
each house ehould bear only a moiety of (be.. 
burden undec e.62 of theTranefer of Property Aot. 
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It was nob compebenb for the plaintiff to 
compel the original mortgagees of both the 
houses to get their debt satisfied out of the 
house not mortgaged to him. to the extent of 
the entire value. Neelamegam v. GOVIN- 
DAN, 14 H. 71. 

(699) —S. 63— Conirihuixon—Mortgage-debt — 

hiability of land in possession of third 'perton ,— 
The plaintiffs were the holders of a mortgage. 
In execution of the decree ou a prior mortgage 
some of the property included in the mortgage 
of the plaintiffs was sold, and themselves be¬ 
came the purchasers thereof. The remaining 
land comprised under the prior mortgage passed 
into the possession of some of the defendants 
by purchase. Plaintiffs sued on their mortgage. 
Besides seeking to enforce the ordinary remedies 
of mortgagees against their mortgagors and 
against the pr operty comprised in the mortgage 
they claimed on the principle of contribution to 
charge any baltnce which might still remain 
due to them against the other property which, 
with the property comprised in their own 
mortgage, was included in the prior mortgage. 
Held that plaintiffs bad no right of contribu¬ 
tion and the other property stood free from any 
lieu. Even if tbe plaintiffs' claim were main¬ 
tainable. it ought not to have been joined with 
the ordinary claim on tbe mortgage. Held also 
that tbe plaintiff claim oo tbe mortgage was 
not affected pj tne purchase by them of a part 
of tbe property mortgaged to them in execution 
of tbe decree oo tbe prior mortgage. Tbe sale 
conferred on them an absolute right to tbe pro¬ 
perty purchased by them, and itdid not deprive 
them of their mortgage right. SCSHA ATYAR 
V. Krishna Ayyangab, 21 M. 96 >12 M.L J. 
383. [R, 13 M.L J. 390. 39 A. 593*3 A.L.J. 

485=A.W.N. 1906, 160; fl.. STM. 438. 96 A. 
407-A.W.N. 190t. 74, 70.0. 307, 9 O.C. 259. 

8 8.L.R. 17. 18 M.L.J. 238 ; D., 26 B. 379.) 

(700) —S. Qi—Mirlgxgc ~ Contnbulion .— 
Where, of two properties belongiog to the same 
owuer. one is m )rtgag9d to secure one deot, and 
then both are mortgaged to secure another do bt 
for the purpose of apportioning the liability of 
respective properties in regard to the subse* 
puent mortgage, the value of tbe two properties 
must be taken into account, and credit given 
for tbe amount due upon the earlier mortgage 
OQt of the value of the property comprised in 
the Bubsequent mortgage. Where the amount 
due upon the earlier mortgage exceeds the value 
of the property comprised in that mortgage, 
tbe necessary result is that tbe whole of tbe 
amount of the second mortgage is recoverable 
from tbe other property comprised in tbe later 
mortgage. ORULAM HAZRAT v. OOBtRDHAN 
Dab, 8 A. L. J. 19S. 

(701) —S. 82-Co-mortgagors — Contribution 
^Default 0/ subM^guent incumb'aneer—Sate 
At the inaUxnce of p’ior mortgagee—Benami 
P'erehato by $ub^<ment inoumb'aneer—^ Hot 
•ttUfod to benefit <J Aft oum torong —Psrtfat 
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redemption. —A and B hypothecated their res¬ 
pective properties to G by a single mortgage- 
deed and left in his hands part of tbe considera¬ 
tion foretha redemption of a prior mortgage, 
held over a portion of B’s property by D. C did 
not redeem D, who subsequently obtained a 
decree on foot of his mortgage, and upon tbe 
property being sold in execution, C purchased 
tbe same in tbe name of E. field that the 
integrity of the mortgage in favour of C was 
broken up, and A’s representatives were entitled 
to redeem the portion of tbe mortgaged property 
upon payment of a proportionate amount of the 
mortgage-money. A’s share being under s. 82, 
Act IV of 1882, liable only for its own quota of 
tbe debt, C could not throw tbe whole burden 
upon it and claim that D’s property had been 
sold to discharge a prior mortgage, inasmuch 
as it was C's wrongful conduct which led to 
that sale. Wajhat Husain v. Ratan Lal 
8 A.L.J. 1092. 

(7021-S. 82—Property mortgaged sold in 
eaeciithn of simple-money-decrce—Purchase by 
simple money-decree holder — Discharge of mort¬ 
gage-debt by the said purchaser—Suit for con¬ 
tribution—Time at whch the vxlualion of mort¬ 
gaged property to be made for purposes of 
contribu>ion. date of Ihs mort-jage and not the 
date of purchase.—Tno persons mortgaged two 
villages by way of oonditional mortgage in 
favour ol a certain person. The plaintiff, a 
Bimple-money-dccree-bolder against tbe mort¬ 
gagors. .sold a two-tbird share of one of tbe 
villages in execution of bis decree and pur- 
chased it bimself. To protect the property 
from being sold in execution of tbe mortgage- 
decree obtained by tbe mortgagee in a subse¬ 
quent suit for foreclosure, tbe plaintiff dis¬ 
charged the mortgage-debt in full. The plaint¬ 
iff brought tbe present suit claiming contribu¬ 
tion from tbe other village and contended that 
tbe time, at which the two villages comprised 
in the mortgage were to be valued for tbe pur¬ 
pose of contribution, was the date when be 
purchased a share of one village and not the 
date of the mortgage as urged by the appellant, 
Hild, that, having regard to tbe present tense 
ased throughout tbe section and tbe provision, 

“ that in calculating the value of the properties 
the amount of any other incumbrance to which 
any property may be subject at the dale of the 
mortgage is to be deducted from the value of 
such property," the section contemplates that 
properties are to be liable to contribute rateably 
according to their values at the date of tbe 
mortgage and not at a future date. Hence, 
for the purpose of contribution in this case, the 
date of tbe execution of the mortgage and not 
the date of purchase by tbe plaintiff determines 
tbe value of tbe properly. MtRDBN SiNGH 
V. THAKUR SHEO DAYAL, A.W.H. 1908, 98* 

2 A.L.J. 307->27 A. 849. 

(703)—S. 82—Mortgage of several properties 
—Sale of some properties to satisfy mortgage' 
debt—Contribution—'‘Contract" to the contrary 
construction o/.—Several properties had been 
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mortgaged to secure a debt. Subsequently, the 
mortgagor and his sons entered into a partition, 
whereby each of tbem took a share of the mort¬ 
gaged properties and became liable to a share 
of the mortgage debt- Later on, one of the 
sons sold the greater portion of bis share in 
the mortgaged properties to the plaintiff, free 
from incumbrances, and executed an indem¬ 
nity bond to him authorizing him to proceed 
against the other properties of the vendor in 
case the property conveyed be sold by the 
mortgagee. On its so happening, the amount 
for which the vendor became liable under the 
indemnity bond was paid to tbe plaiotifi. 
Notwithstanding, the plaintiff sued for rateable 
contribution from the other properties mort¬ 
gaged. It was contended for the defendants 
that the plaintiff could not maintain tbe suit, 
inasmuch as he bad received tbe amount 
secured by the indemnity bond. It was also 
contended that the plaintiff must debit himself 
with tbe share of bis vendor in the mortgage 
debt before be could claim contribution from 
the other properties. Held that the receipt 
by plaintiff of the amount due under the in¬ 
demnity bond did not entitle the plaintiff’s ven¬ 
dor to sue for contribution. That was not the 
legal effeot, of tbe transaction between tbe 
plaintiff and bis vendor. Though tbe plaiutifi’a 
vendor had nothing more to convey than an 
equity of redemption, he purported, neverthe¬ 
less to convey the lands free from incum¬ 
brances. The moneys received by the plaintiff 
under tbe indemnity bond represented tbe 
difference between tbe value of tbe lauds, if 
they had been conveyed free from incumbrance, 
and their value subject to the incumbrance. 
The result of the transactions was to convey 
an equity of redemption alone at an agreed 
price. Tbe plaintiff’s right to rateable contri¬ 
bution was in no way affected by tbe in¬ 
demnity bond or the payment to him there¬ 
under. Held also that having regard to tbe 
principle upon which the equitable doctrine of 
contribution is based, an agreement binding 
only as between the mortgagors is not a ‘ocn- 
tract to tbe contrary’within tbe meaning of 
8 . 82 of the Transfer of Property Act. The 
family partition, though binding on the 
oo-owners did not affect their assigns. Plain¬ 
tiff in oonsequence was entitled to contribution 
without any debits. KAMeBBADRACHAR v. 
Srinivasa ayyangar, 24 M. 88 , [fi., 26 a. 
407 = A.W.N. 1904, 74.] 

(704)— S- 82— Manluxllifitj—Contribution'^ 
Morigagot and inotigagcc.—Thexe is nothing in 
the provisions of the Transfer of Property Act 
to support the view that, as between a mortgagee 
and the holders of the equity of redemption, 
the mortgagee is bound to distribute bis debt 
rateably upon tbe mortgaged properties. Kara 
KDMARI CHOWDHUBANI V. EASTERN MORT¬ 
GAGE AND AGENCY CO.. LtD.. 7 C.L.J. 274. 
(29 M. 217, 18 C. 320, F.\ 30 C. 765. 1 C.L.J. 
337, 3 C.L J. 571 = 33 C. 613, D.) [R..10C. 

L.J. 150 = 1 Ind. Cas. 264.] 
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(705) —S. 82—TcJider, requieites of — Mort* 
gagee seeking possession—Recleuiption.-^Xa a 
mortgage deed after enumerating several 
contingencies provieion was made on the hap¬ 
pening of any of them in the following terms. 
"Notwithstanding anything contained to tbe 
contrary tbe mortgage debt for tbe time 
being owing on the security of these presents 
shall at once become payable as if the due date 
or ezteeded date if any bad elapsed and in such 
case all such tights and remedies shall be 
available to the Banker as will be available to 
her under the term of these presents upon 
default being in payment of the principal 
moneys or interest and all other moneys hereby 
secured and tbe Banker may in such event in 
her discretion without any further consent on 
the part of the company forthwith enter upon 
or take possession of the mortgaged premises 
or any of tbem of which she is not already in 
possession.” Owing to tbe happening of some 
of the contingencies tbe plaintiff claimed that 
the debt owing on tbe security of tbe mortgage 
deed had become payable and that she was 
entitled to enter upon and take possession of 
the premises mortgaged to her. Bhe contended 
that tbe expression *'as if the due date bad 
elapsed” not only 8er\ed to accelerate the due 
date, but also to fix the amount of tbe mortgage 
money at what it would have been if in fact the 
due date had elapsed. The defendant alleged 
a tender of the mortgage money to plaintiff's 
attorneys and refusal to accept the same, and 
claimed to redeem tbe property. Held, (1) that 
tbe words 'as if due date had elapsed’ were 
used merely to accelerate payment, and they 
could not be construed to cover the farther 
amount that would have beeu due on tbe expiry 
of the due date of the mortgage. (2| That tbe 
tender was not good,as the plaintiff’s attorney 
disclaimed authority to receive it. (3) That the 
defendant was entitled to redeem tbe property. 
A tender must be made either to tbe principal 
whose business it is to consider it or to bte 
authorised agent, and a tender made to a person 
who disolaime authority to reoeiveit is made at 
tbe maker’s risk. BaI RUTTOMBAl v. THE 
Fraser Ice Factory, 10 Bom. L.R. 203= 
32 B. 821. 

(706) — S.82— Purchase of the mortgage-decree 
by the holder o/ the interest of one of the motl- 
gagors, effect of—Reduction of the mertg^e-debt 
in proportion. —Where the bolder of tbe interest 
of one of the mortgagors in one of several 
mortgaged properties, subsequently purchases 
the whole mortgage-dvcpee, tbe mortgage ie 
salijffed to tbe extent of tbe proportion which 
tbe value of tbe mortgaged properly purchased 
by him bears to tbe value of all the properties 
mortgaged. Wherever there is a oonffuenoe of 
tbe estates of tbe mortgagor and tbe mortgagee 
in the same person, the mortgage-debt is 
extinguished in proportion to tbe extent of tbe 
mortgaged property acquired by tbe mortgagee, 
and tbe mortgagee or his assignee' can only 
recover the balance of the mortgage-debt from' 
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the other properties mortgaged. Haremdra 
Kumar Guha v. Dindayal Saha, 4C.L.J. 
198. S.Doubt€d, 4 C.L.J. 573=34 C. 13.] 

(707J--5.82—oji mortgage bond -Contri¬ 
bution — ContcJition tluit mortgage debt should 
be apportioned—Decree. —The iotention of the 
Law as contemplated by «. 82, Transfer of Pro- 
perty Act, is not that the lien of the mortgagee 
should be split but simply to determine the 
liability of the purchasers inter se. S. 82. upon 
the face of it, refers to contribution as between 
the various persons, who may be liable with 
respect to the same debt. In a suit on a mort. 
gage bond, the contentioo of the purchasers of 
the equity of redemption from the mortgagers,— 
the only defendants, -* that the debt should be 
apportioned under s. 82 of the Transfer of Pro¬ 
perty Act, between the various mortgaged pro¬ 
perties, held, by each of them, was disallowed, 
it being pointed out that the mortgagee was 
entitled to realise the whole debt upon the whole 
property,the right to oootribution being only as 
between the defendants. ROGHU NATH Per- 
SHAD V. HARLALSADHU 18 C. 320. [F., 7 C. 
L.J. 274 : R., 21 M. 369, 29 M. 217. 10 C.L.J. 
160.J 

(708)—S. S2— Contribution to mortgage-debt, 
extent of liability of the several properties for.— 
Buch of the mortgaged properties as have been 
Bold for the realisation of tbe mortgage money 
and have thus contributed to the mortgage debt 
ate not liable to a claim for contribution : such 
a claim can only be advanced by tbe owners of 
those properties which have contributed more 
than their rateable share of the debt, and that 
against those portions of the mortgaged pro¬ 
perty only which have not contributed to tbe 
mortgage debt and have benefited by tbe sale 
of the property of tbe claimants for contribution. 
Hari Raj Singh v. ahmad ud-din Khan, 
19 A. S43 = A.W.N. 1897.168. [i?.. 23 A. 355, 

26 A. 407 = A.W.N. 1901, 74.] 

■(709)— S, 82— Mortgage—Mortgagee's purchase 
at auction of part of mortgaged property—Effect 
on reduction of mortgage atnount — Effect in 
case of private purcha-se. —The price paid by 
the mortgagee lor the portion of the mortgaged 
property purchased by him at auction, is not, in 
the absence of fraud, a material factor in deter¬ 
mining the extent of the mortgage debt which is 
extinguished by tbe purchase. Where, therefore, 
the mortgagee buys at auction tbe equity of 
redemption in a part of tbo mortgaged property 
such purchase has, in tbe absence of fraud, the 
effect of discharging and extinguishing that 
portion of tbe mortgage debt which was charge¬ 
able on the property purchased by him, i.e., a 
portion of tbe debt which bears the same ratio 
to (be whole amount of the debt that the value 
of (be property purchased bears to (be value of 
(he whole of the proper(y comprised in (he 
mot(gage. (22 B. 304, 20 A. 33, A.W.N. 1895, 

1.19 A.196. Corn.-, 16 0.682, 3 A. 404. 13 M.I. 

A. 404. N.W.P. 1867, 88. R.) tF.^i C.L.J. 
817 : R., 26 B. 88=3 Bom. L.R. 628, 26 A. 73 

0. IX—107 


= 23 A.W N. 190, 6 Bom. L.R. 284.7 O-C. 307. 
9 O.C. 269. 4 C.L.J. 195, 31 A. 373 = G A.L.J. 
461, 12 C.W.N. 745 = 8 C.L.J. 92 ; D., 26 B. 
88 = 3 Bom. L.R, 628, 28 A, 700 = A.W N. 
1906, 208 = 3 A.L.J. 791. 4 C.L.J. 573 = 34 C. 
13.] Semble, if the same result will ensue if 
the purchase by tbe mortgagee is made under a 
private contract with the mortgagor and not 
at Court auction. BiSHESHUR DIAL v. RaM 
SaraP, 22 A. 284. F.B. = A.W.N. 1900, 69. 
(R., 12 C.W.N. 745 = 8 C.L.J. 92.J 

(709-fl)—S. 82—“ In the absence of contract 
to the contrary "—nuaning o/.—Tbe words " in 
the absence of a contract to the contrary” in 
8. 82 of the Transfer of Property Act, do not 
necessarily refer to a contract entered into 
at tbe time of the mortgage. Rama v. M.'iNAK,. 
7 Bom L.R. 191. 

(710) —S. 82 — See CONTRIBUTION, SUIT 
FOR—Miscellaneous. 6 C.W.N. 583. 

(711) —S- 82 — 5ee HINDU LAW—JOINT 
Family. 23 a. 365 = a.w.n. I90i. loi. 

{712)—S. B2—See Nos. 271. 431, 437, 659, 
698, supra and Nos. 819, 915, infra. 

(713)—Ss. 82, 56—Contribution—Purchaser 
of a portion of property—Charge.—Held, that- a 
purchaser of mortgaged share, who satisfies tbe 
mortgage-decree obtained against him and 
others, le entitled to sue for contribution ac¬ 
cording to tbe proportionate value of the pro¬ 
portionate share of the mortgaged property, and 
to bold it liable to satisfy tbe debt under s. 82 
of tbe Act. 8. 56 applies to a case of a vendor- 
purchaser and enables a purchaser of a portion 
of tbe property subject to a charge to have this 
charge satisfied out of the other portion of the 
property in tbe absence of a contract to tbe 
contrary. SiRAJ-UD-DIN v. SiRA.J-UD-DIN. 2 
A.L.J, 698. 


(714)— Ss. 82, 83. 100— Contract del (IX of 
1872), s. 69~Contribution, suit for-Several 
lands burdened with payment of common reve¬ 
nue—Liability of owners who have not paid to 
person who pays the revenue—Nature of decree 
—Plaintiff's right to a c/iarpc.—Whore .several 
lands are liable for payment of a definite 
amount of Government revenue and the 
amount has been paid by the owner of one of 
such lands, tbe latter is entitled, in a suit for 

contribution, to a charge on tbe land of each 
of tbe others for the proportionate fraction of 
the amount payable by each, and not to a per¬ 
sonal decree. PUTHENPUBAYIL AMMAN Paru- 
KYI V, Mangalakeri Pullikandi Pakram 
HAJI. 19 Ind. CaB. 262. (26 M. 68f., 28 M 493 
16 M.L.J. 219, 14 C.W.N. 361. 6 Ind. Oas’ 
779. R.; 33 M. 41, 3 Ind. Cas. 624, 19 M.L j’ 
627, 6 M.L.T. 198, Expl.) 


(715) Ss. 83, 69—Order absolute—Notice— 
Contribution-Purchase by morlgagee-No notice 
is neoeBBaty to be given to the mortgagor before 
an order absolute for sale is made under s. 69 
of the Act. Where certain properties, along 
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with others, are subject to two mortgages in 
{avour of the same person, and the mortgagee 
has purchased and obtained possession of such 
properties, in a sale in execution of his decree 
on the &rst mortgage, such properties are liable 
to contribute to the discharge of the second 
mortgage debt, and when a decree is obtained 
upon the second mortgage and sought to be 
executed, there must be a deduction from the 
amount of the second decree, of the sum pay¬ 
able as such contribution. Mahomed TAKI 
Reza V. W. A. Thomah. 4 C.L.J. 317. (22 A. 
284. 13 M.I.A. 404, 4 0.475. F.) [Doubled, iG. 
L.J. 573 = 34 0. 13.] 

(716) — Ss. 82, 91— Mortgagee purchasing por¬ 
tion of hypotheca — Effect on mortgagee's right 

remaitule)—Right of puisne mortgagee^ 
to redeem after decree on prior mortgage to whidt 
Jie was no parly. —Where a mortgagee purchases 
a portion of the hypotheca, a portion of the 
mortgage-debt proportionate to the value of 
the hypotheca so purchased, is extinguished, 
but it is open to the mortgagee to sue for sale 
in respect of the remaining portion of the debt 
against the remaining portion of the hypotheca. 
(26 A. 446.22 A. 284. N.W.P. 1867. 88. R.) 
Where a prior mortgagee got a decree foe sale i 
on bis mortgage without making the puisne 
mortgagee of part of the hypotheca a party to 
the suit and purchased some items himself, 
and, the latter also got a similar decree with¬ 
out making the other a party, and the latter 
obtained a declaration that the former 
was not entitled to bring to sale the portions 
not purchased by himself without giving the 
puisne mortgagee an opportunity to redeem, 
held* in a suit by the first mortgagee (or sale of 
such remaining portions, that the puisne 
mortgagee was entitled to redeem only the 
portion of the hypotheca then in suit and 
not the whole of tbo hypotbeoa. SHCB LAL v. 
BBAWANI SHANKAR, 26 A. 72 = A.W.M. 1903. 
190. 

(717) — Ss. 83, 95— Con/H6tt(ion, suit for, 
principle of-^ Mortgage-decree—Payment of 
mortgage-debt by one of two co mortgagors, to 
save properly from sale—Purchasers of equU 
hj of redemption—Assignees of property from 
permanent lease-holder, right of—Lien over 
mortgaged properties—Interest on the money 
paid to save property, if may be higher 
than that provided for in the mortgage bond 
—Personal decree—Charge — Equitable lien, 
The principle upon which contribution is claim¬ 
ed by, and is allowed to, one co-sharer of a 
property against another, when the former dis¬ 
charges a joint-debt, is a well-known principle, 
viz., that parties who are equally bound to pay a 
common debt and who are relieved of the burden 
of that debt by one of them, should reimburse 
him of all that he has paid in excess of his 
proper share of the debt. A puisne inoum- 
brancer, who pays ofi a prior mortgage, is 
entitled to be placed in the position of a prior 
mortgagee, if bis intention was not to extin¬ 
guish the prior lien. (10 C. 1035, R.) Thesame 
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principle applies in a case where one of two 
co-mortgagirs pays ofi the entire mortgage- 
debt and claims to be in the position of the 
mortgagee, for the purpose of obtaining contri¬ 
bution from his co-mortgagor (4 A. 58, 26 B. 
379, 26 A. 407, R. ; 14 G. 809. D ; 9 C-W.N. 
865, Expl. and D.) The same principle dues 
not, however, apply to persons, who are not 
CO- mortgagors, but are the assignees of a 
moknrari interest granted by the mortgngor 
himself, and they are not entitled to claim 
the same lien, as against the shares of the co¬ 
mortgagors as the co-mortgagors. They are 
entitled only to a personal decree. Co-mort¬ 
gagors who have purchased the equity of 
redemption of the shares in the property of 
some of the mortgagors and have saved the 
property from sale, by paying the balance of 
the entire mortgage-debt, are not bound by the 
covenant as to the rate of interest as provided 
in the mortgage-bond. The liability of the 
defendants to pay the coatribution-money to 
the plaintiffs, arises upon very different consi¬ 
derations from those which existed at the time 
of the execution of the mortgage-bond, and it 
is not right and proper to refuse to the 
plaintiffs the ordinary rate of interest-at 12 
per cent, per annum, which, in a case like this, 
the Court allows. RaUSHAN ALI KHAN 
Chowdhury V. Kadi Mohan Moitra, i 

C. L J. 79. 

(718) —Ss. 82, 95, 100—Morlgage-decree — 
Payment by one of several representatives of 
deceased mortgagor—Charge—Contribution. —A 
mortgagee having obtained a decree on his mort¬ 
gage. the decretal amount was paid ofi by one 
of several representatives of the deceased mort¬ 
gagor. Held, that the latter did not thereby 
acquire a charge on the mortgaged property, 
within the meaning of s. 100 of the Act. The 
provisions of ss 95 and 82 of the Act do not 
apply to such a case. NAWAB JAHAN ABA v. 

Mirza shujauddin Bukht Bahadur, 9 C. 
W.N. 869. (26 A. 227. Disapi^r.; 26 B. 379, 

D. ; 26 C. 565, Tt.) [D., 4 C.L.J. 79.] 

(719) —Ss. 82, 100— Mortgage — Entire debt 
paid off, but not by sale of the plaintiff's pro¬ 
perty—Contribution—LUnitalion Act (IX of 
1908), arts. 62, 132— Money had and receiv¬ 
ed.—Vfhere several properties are mortgaged 
to secure one debt, the owner of the property 
that has been made liable for more than its 
rateable proportion of the debt has a charge on 
the other properties. S. 82 of the Transfer of 
Property Act is a statutory enactment in India 
of a principle which has long been recognised 
to be founded on justice and equity. Per 
Richards, C.J. —“ It seems to me that the 
s. 82 creates what I may call a statutory charge 
on the other properties. It creates no personal 
liability against the owner of the property. In 
some cases it might bs most inequitable to 
make the owner personally liable. The liabi¬ 
lity might be greater than the interest in the 
property. In my opinion, art. 99 of the 
Limitation Act has no application whatever t > 
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a sail to enforce the right conferred by s. 62. 
It makes no diflerence whatever that the party 
•claiming the charge did not redeem the mort¬ 
gage or discharge the mortgage-decree before 
the property was actually sold, nor does it 
make any difference that the amount of the 
mortgage or m^r’gage deoree was not entirely 
realised out of the plaintifi’s property. In con¬ 
sidering whether or not the plaintiff has a 
charge, wo need not and ought not to go out¬ 
side the provisions of ss. 82 and 100 of the 
Transfer of Property Act. Ss, 82 and 95 are 
quite independent of each other.” Per Banerji 
J.—The liability to contribute is that of the 
estates subject to the mortgage, and where 
those estates have passed to a purchaser or to 
the heirs of the mortgagor, it is not a personal 
liability. The necessary efiect of the provisions 
of s 62, therefore, is that, where one of the 
mortgaged estates has contributed more than 
its own ^uofa of liability, the owner of that 
e^.Cate is entitled to recover the excess from the 
other estates subject to the mortgage, and ac¬ 
quires a charge on those estates. This charge 
is created by the provisions of s. 62 read with 
8. 100. Per Banerji, and Chamier, JJ. 
■{Richards, C.J., dubitanU) “Where two pro¬ 
perties are mortgaged to secure one debt and 
both properties are sold in execution of a 
mortgage-decree tbe owner of tbe property 
which has borne more than its rateable share 
has a right to a personal decree against tbe 
owner of the property that has borne lens than 
its rateable share of the debt, where the latter 
has actually received the surplus proceeds of 
tbe sale of hio property.” Per Richards, C.J. 
—“ Tbe plaintifi’s right originally was not a 
personal right for contribution. He had a 
charge on tbe property which had borne less 
than its rateable share of tbe mortgage debt. 
He could enforce this right so long as tbe 
property of tbe defendants 3 to 5 remained 
-unsold ; and any right that he bad against 
that property would attach to surplus pro¬ 
ceeds of sale after the property had been 
sold. The property, however, having been sold 
and the surplus proceeds paid out, the plaint¬ 
iff’s right, if any, has now completely changed. 
He has no right now unless it can be said that 
tbe payment out of the surplus proceeds gave 
him a new cause of action. Tbe surplus pro¬ 
ceeds of tbe sale belonged to the defendants 3 
to 5 subject to tbe plaintifi'a charge. No fidu¬ 
ciary reiatioa exist^ between tbe plaintiff and 
tbe defendants 3 to 5, although it may be that, 
after the plaintifi bad filed an objection to the 
payment out of the monejt tbe Court was 
wrong in allowing payment to be made with¬ 
out providing for the plaintiff’s charge. It 
seems to me that hU claim can hardly be re¬ 
garded as a claim for money bad and received 
by tbe.defendants 3 to 6 to the use of tbe plaint¬ 
iff.” Per Banerji, J.—la spite of the charge 
in the plaintifi's favonr, the property belonging 
to the defendants 3 to 5 was liable to be sold 
in exeoation of the decree obtained un the 
-moztg^e and was accordingly sold. Had the 
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whole amount of the sale-proceeds been appro¬ 
priated to tbe discharge of the mortgage, the 
charge would have been of no effect. But as 
there was a surplus, the charge attached to the 
surplus. Had a part only of the property been 
sold for tbe satisfaction of the mongage, tbe 
plaintiff would have been entitled to enforce 
bis charge on the remainder of the property, 
but as the whole property was sold and the rest 
of it acquired free from tbe charge, the plaint¬ 
iff could not follow it into the hands of the 
purchaser. His lien would attach to tbe surplus 
sale-proceeds into which tbe property was con¬ 
verted. Those proceeds are substituted for the 
property itself and are therefore subject to the 
lien to which tbe property itself was subject. 
The principle is recognized in s. 73 of the 
Transfer of Property Act. It arises out of equi¬ 
table considerations and tbe lien acquired is an 
equitable and not a possessory lien. The fact, 
therefore, of the withdrawal from Court of the 
money townich it attached cannot extinguish or 
afieot it. Under the category of suits referred 
to in art. 62 are included actions for money 
wrongfully received by the defendant to which 
tbe plaintiff was in justice and equity entitled. 
Where, therefore, surplus sale-proceeds were 
withdrawn from the Court by the defendants, 
in spile of the protests of the plaintiff who had 
a charge upon them, held that tbe suit for re¬ 
covery of the money was an action tor money 
bad and received within tbe meaning of act. 
62, Limitation Act, and tbe time began to cun 
from the date when the money was withdrawn. 
Per Banerji, J. —If the claim be regarded as 
one to enforce an equitable right, it is Govern¬ 
ed by the six years’ rule of limitation provided 
in art. 120, and is within time, whether tbe 
cause of action arose on the date tbe property 
was sold or when the money was withdrawn. 
Bhaowan Das v. Karam Husain, 8 A.L.J. 
8S4. 

(720) —8 b. 82. 100-See MAD. ACT 11 OV 
1864, SB. 2. 32, 42, 26 M. 686, F.B. 

(721) — Ss. 82, 106— Sale of projKrtjf of one of 
several co-mortfja/jers—Salc not su^ient to 
satisfy whole decree, but fetching more than due 
from him—Contribution, suit for —Held by 
Stanley, C.J„ and Burkitt, J. {Banerji, J., 
Diss.) One of two or more co-mortgagors 
(including the transferees of the equity of 
redemption from one of them) whose portion 
of tbe mortgaged property has been sold in 
execution of a decree for sale on tbe mortgage 
and has fetched at auction a larger sum than 
was reteably attributable to it (under s. 82, Tr. 

P. Act), but bas not disobarged the whole of the 
mortgage-debt, has no right by law against 
his co-mortgagors to compel them to cootci- 
bate and indemnify him to the extent by 
wbioh the proceeds of the sale of bis portion 
of the mortgaged property were in excess of 
the amount cateably due from it. He dose 
not, therefore, acquire a charge over his co- 
mortgagor’s portions of the mortgaged property 
to the extent of that execess. There no 
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analogy between such cases and cases of 
co-sureties. Co sureties bind themselves to 
discharge in certain eventualities the liabilities 
of third parties, for which they otherwise would 
not be responsible, while co-mortgagors linclud- 
iiig in that name their transferees) are them¬ 
selves the debtors liable jointly to their mort¬ 
gagee for repayment for money they have 
borrowed from him on the security of their 
immoveable property, a liability which is 
enforceable by sale of that property (12 A. UO, 
4 A 58, F.x parte Giffard, (1802) 6 Vcs. 805 = 
C R R. 53, Davies v. Humphreys, (1840) 6 M. 
and \V. 153 = 55 R.R. 547, h'C. 809, 20 M- 
086. 21 C. 142. 20 M. 23, 14 A. 273, Platt v. 
Mendel, (1884) L.R. 27 Cb. D. 246, 22 C. 
100, Tombsv. Hack, (1846) f2 Collyer 490, R., 
Per Bener)x (contra) A right of contribution 
arises m case; in which payment has been en¬ 
forced by sale of the property of the claimant 
for contribution as well aa in cases in which 
payment has been made to avert a legal process 
(24 M. 96, Badgers v. Maw, (196) 15 BI & W. 
414. 2 A. 815, 12 A. 110, 13 A. 371. 19 A. 
545, 24 M. 85. 26 M. 686, R.) It is nob 
essential for the accrual of the right of contri¬ 
bution that (he whole of the mortgage-debt has 
been paid. The test in suoh cases is whether 
the payment made by the claimant of the 
amount realized by the sale of his property 
exceeds the amount for which that property 
was rateably liable, and whether the property, 
from the owners of which contribution is claim¬ 
ed, has to that extent been relieved of liability 
and has thus benefited. There is no distinction 
between the case of co-sureties and (be case of 
co-mortgagors (Duties V. Bwnphreys, (1840) 6 
M. & W. 153 = 65 R.R, 547, Dering v. The Earl 
of Winchester, (1787) 2 W. & T. 7th Ed., p. 536 
Craythorne v, Swinburne, (1807) 14 Ves. 160, 

2 A. 115, 12 A. 110, 19 A. 545, 26 M. 686, 
19 A. 332, Cottinghamy.TheEarlotShrews- 

(1848) 3 Hare 627, R.) A person claim¬ 
ing contribution in the case of mortgage-debt is 
entitled to a charge on the property for contri¬ 
bution (2 A. 115, 4 A. 58. 12 A. 110, 13 A. 
371, 19 A. 545, 23 A. 355, 26 B. 379, 14 A. 
273, 14 C. 809. 26 B. 437, 21 C. 142, R.) 
Per Bicrkiil, J. Whether, in a suit for 

sale by a mortgagee against several co-mortga¬ 
gors (and their transferees) liable to the plaint- 
if!-mortgagee under one and the same mort¬ 
gage, the Court hearing the suit can settle the 
respective equities of the several co-mortgagors 
inter se ? IBN HASAN v. Brigbhukan 
Sahan. 26 A. 407 = A W.N. 1904, 74. F.B = 

1 A.L.J. 148. F.B. [R., 4 C.L.J. 79. 13 0-0. 
23. 9 O.C. 259. A.W.N. 1908, 289 ; D., 31 A. 
65=12 O.W.N. 5 = 6 A.L.J. 2 = A.W.N. 1908, 
289 = 5M.L.T. 46, 10 C.L.J. 150=1 Ind. Cas, 
264.] 

(722)— S. 83— Deposit into Court of mortgage 
money by mortgagor after death of mortgagee — 
Dispute as to legal representative — Notice 
under s. 83, Tr. P. Act IV of 1882. — 
Rights of mortgagor.—VJhere, on the death of 
a mortgagee, in consequence of disputes having 
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arisen between two persons as to who was his 
legal representative, the mortgagor deposits 
the mortgage-money in Court and serves notice 
of deposit on the disputants as requited by s. 83 
of the Transfer of Property Act. IV of 1882, be 
is entitled to possession of the mortgaged pro¬ 
perty, the mortgage-debt having been legally 
discharged. And the fact that the amount 
deposited was paid by the Court to the claimant 
with the worst title, would not afiect bis rights. 
Ram sumran v. Sahibzada Bijai Partab 
Narain SINGH, A.W.N. 188S, 328. 

(723) — S. SS—Moiiey deposited insufficient — 
Mortgagee entitled to refuse andean claim inter¬ 
est—Duty of mortgagee accepting dexiosit to 
return mortgage-deed. —A mortgagee is not 
bound to accept money deposited by the mort¬ 
gagor und er s. 83 of the Act, if it is insufficient. 
If he accepts the amount he will have to give 
up the mortgage-deed and will lose all claim to 
(he balance. If the amount deposited is in¬ 
sufficient the mortgagee will be entitled to inter¬ 
est. Balaram V. Nanuram, 1 C.P.L.R. 154. 
[R., 14 C.P.L.R. 49.] 

(724) —iS. 83— byi)uisne mortgagee of 
amount due to prior incumbrancer—Acceptance, 
effect of. —Where money deposited in Court 
under s. 83. Transfer of Property Act, by a sub¬ 
sequent mortgagee for the purpose of redeeming 
the prior mortgagee, is withdrawn by the 
latter, the act of withdrawing the money with¬ 
out objection amounts to an acknowledgment 
that the person to whose credit the money is 
deposited holds an actually existing mortgage 
over the property mentioned and that the 
mortgage is capable of being redeemed. He 
cannot, in equity be allowed to retain the 
money and at the same time to say that Che 
person who has executed the mortgage to the 
subsequent mortgagee has no power to execute 
the document. SUNEHRA v. SHADI RAM, 

1 A.L.J. 590. 

(725) —S. 83—Amount due under mortgage 
deposited by mortgagor—Conditions prescribed 
by the section to be complied xoUhfor the ammint 
to become the property of the mortgagee. —Money 
deposited in Court by a mortgagor, under this 
section, for payment to the mortgagee, becomes 
the property of the mortgagee, only on his 
compliance with theconditions prescribed by the 
section as conditions precedent to his drawing 
the money out of Court. Sj, the amount is 
not liable to be attached by a creditor of ths 
mortgagee, unless be has stated his willingness 
to accept the amount deposited in full discharge 
of the mortgage money and has deposited the 
mortgage-deed in Court. MOTHIAR MIBA 
TARAQAK v. AHMATTI AHMED PILLAI, 29 
M. 232. [R.. 7 M.L.T. 207.] 

(726) —S. QZ—Deposit—Redemption decree— 
Aiipeal by mortgagee—Wthdrawalof deposit— 
Amount in deposit—Attachment by mortgagee's 
^-editors —Where a deposit made under s. 83 of 
the Tr.P. Act continued in Court after the refu¬ 
sal of the mortgagee to lake it, and the mott> 
gagee, after a redemption decree had been passed 
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agaiost him and pendiog an appeal therefrom, 
applied for aod got the deposit amoaot, held 
that the ooaditioos of s. 83 of the T.P. Act 
applied to the moaey so loog as it remained in 
deposit, that the mortgagee should be deemed 
to have received it in full discharge of the mort¬ 
gage claim, aod that he had no right to pro¬ 
secute the appeal. The Court iu which mooej 
deposited under s. S3 of the T.P. Act, continues 
even after the refusal of the mortgagee to accept 
it, has no jurisdiction to allow it to be attached 
by the mortgagee’s creditors, since the amount 
stands to the credit of the mortgagor only, and , 
could be withdrawn by him as it belongs to i 

him. DAL Singh v. PiTAM SINGH, 25 A. 179 I 
=A-W.N. 1903. 2. C7-\, 29 M. 232 ; R., 7 M. 

L. T. 207.] ; 

t 

(727) — S. S3—Payment to credit of mortgagee \ 
awl third person—Whether valid tender. —Pay¬ 
ment under s. 83 of the T.P. Act must be to the 
account of the mortgagee alone and not to that 
of the mortgagee and another. The mortgagee 
suing to enforce his claim without taking notice 
of such a deposit is not disentitled to claim ! 
interest from its date, DEBBNDRA MOHAN 
EAI V. SONA KUNWAR, 26 A. 291*A.W.N. 

1901, 21 = 1 A.L J. S. 

(728) —S. 83—Deposits under — Suit for re¬ 
demption after refusal to accept the <leposit — 
Subsequent suit for profits from date of deposit 
to possession, maininnability of. —On 12th May, 

1902, the plaintiffs deposited the mortgage , 
money under s. 63 of the Transfer of Property I 
Act. After the mortgagee’s refusal to accept 
the money, the plaintiffs brought a suit for 
redemption which was decreed aod obtained 
possessioo on 30tb July 1905. The present 
suit was brought to recover profits from the 
mortgagees for the period, 12ib May 1901 to 
IStb July 1905. Held, that the plaintiffs 
could not now sue for profits which ought to 
have been and could have been taken into 
aocount to the former euit. but for which they 
failed to sue therein. Umrai v. Qulzari 
Dal, 12 0 C. 162=2 Ind. Gas. 834. 

(729) —S. 83— Mortgagor — Mortgagee — : 
Tender of money—Posiesnon with mortgagee j 
under a consent decree—.Mesneprojits —.-Iccount. . 
—A mortgagee entered into possession of the I 
mortgaged property in virtue of a consent j 
decree which provided that the possession was ; 
to pass to him on delault of payment of certain - 
instalments of mortgage money provided b 3 t 
the decree. But before the mortgagee obtained { 
actual possession, the mortgagor tendered tbe 
mortgage money into Court under e. 63 of the i 
Transfer of Property Act, and demanded I 
possession from tbe mortgagee. Tbe mortgagee, ; 
notwitbstaadiog this, took poisession of the 
property. Tbe mortgagor thereupon sued for 
poMession and for mesne profits: Held, that | 
the mortgagor was entitled to possession on 
payment of the mortgage money, but ae the 
lender ander 8. 63 was premature tbe mortga¬ 
gee wae not liable to aoooant for the meene I 
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profits of the property for tbe period daring 
which he remained in possession. RAM SONJI 
v, Krishnaji. 3 Bom. L.R. 939 = 26 B. 312. 

(730) — S. S3~~Deposit paid to mortgagee— 
Balance promised—Whether a full discharge.— 
Some money was deposited unders.33, Transfer 
of Property Act, for payment to a mortgagee. 
On objections being raised by the mortgagee as 
to the insufficiency of tbe amount, the mort¬ 
gagor agreed to pay tbe baUnoe which was 
found due to him. At the request of tbe pleader 
for tbs mortgagors, the Court paid the money 
deposited to the mortgagees and endorsed pay¬ 
ment on its back and returned the deed to tbe 
mortgagees. Held that tbe mortgagees did not 
take the money in full discharge of the mortgage 
as provided by s. 83, Transfer of Property Act. 
Hardialv. pirthi Singh, 7 A.L.J. 65 = 32 
A. 142=5 tnd. Gas. 518. 

(731) —S. 83—Gin. Pro. Code, s. 375.—Where 
a sum of money is deposited in Court under s. 83 
of tbe Transfer of Property Act, by the vendee 
of the moitgagor, and the mortgagee raises ob¬ 
jections, which, however, are subsequently 
withdrawn in pursuance of a compromise, the 
mortgagee is not precluded by s. 375. Code of 
Civil Procedure, from enforcing the terms of 
the compromise by tbe fact that those terms 
were not brought to the knowledge of the Court. 
TATAYYA V. PICHAYYA. 13 M. 318. 

(732) —S. 83— Conditional deposit, invalidity 
of .—The deposit of mortgage-money, provided 
for by s. 83 of ths Transfer of Property Act, 
should be made unconditionally. So, a deposit 
made along with a prayer by the petitioner that 
his opponent be called upon to bring in certain 
documents, and, that, on his doing so, the 
amount may be paid to him. could not be 
accepted by tbe Court as a proper and valid 
deposit under the section. NanU v. MANCHU, 

14 M. 49. [D.. 17 M. 267.] 

(733) — S. S3—.Mortgage—Suit by mortgagee 
—Tender after suit, or in a ditferent Court- 
Invalidity—Payment in Court after suif— Civ. 
Pro. Code, 1908. 0. 24, r. 1—English Law — 
Costs—Itigfit of injrtgagee to obtain costs — 
When lost.^A tender of tbe mortgage amount 
under s. 83, Transfer of Property Aot, subse¬ 
quent to tbe salt, is not valid in law and does 
not disentitle the plaintiff to interest after the 
depoiit. Nor could a deposit be made under 
the section in a Court different from that in 
which the sail is pending. When a suit has 
been instituted, payment into Court is regulat¬ 
ed by O. 24, t. 1 , Civ. Pro. Code. 1908. Where 
tbe mortgagors took possession of the mort¬ 
gaged property without discharging tbe mort¬ 
gages, when it had been agreed that tbe mort¬ 
gagees should remain in possession of the pro¬ 
perty as security for the amounts due on the 
bonds. Held, that the mortgagors were bound 
to give posseesion to tbe mortgagees and to 
allow them in possession before making a de¬ 
posit under s. 63 (26 B. 812, il.). 8. 83 pre. 
supposes that the mortgagor, when he propose^ 
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to take aotioD under s. 83, has a valid right to 
redeem aod is not attempting to exercise the 
right cf redemption in a manner contrary to the 
provisions of the contract between the parties. 
There is no statutory provision in India, such 
as there is in England, that a mortgagor may 
tender the amount and ask for a stay of action 
before the bearing, A mortgagee is entitled to 
ijis costs, unless there are special reasons dis¬ 
entitling him to them. Bayya Sao v. Nara- 
SINGA Mahapatro, 10 M L T. 37. 

(/34) S. 83—Deposit in Court by morlgagoi- 
—Full and unconiiiional fender.—When a 
mortgagee accepts the amount deposited by the 
mortgagor under s. 83 of the Transfer of Pro¬ 
perty Act, as the full amount due, neither his 
subsequent denial that the amount is the full 
amount, nor the claim of the mortgagor to a 
registered receipt (which the mortgagee ac¬ 
cepts) and to the return of the title deeds, 
would make the tender conditional or invalid. 
Kora Nayar v. Ramappa, 17 m. 267 {i4 m. 
49. D.) 

(735) — 8 . 83—Application under—Reference 
by Court under O. XLVI. r. 1 , Civ. Pro. Code, 
on such application—Not allowed—See CiV. 
PRO. CODE, 1908. s. 141. 0. XLVI, r. 1. 21 
M.L.J. 613. 

(736) —S. 83—See CiV. Pro, CODE. 1908. 
0. XXI. rr. 58. 60, 61. 62, A.W.N. 1891. 
220 . 

(737) —S. 83—See RIGHT OF SUIT—RE¬ 
VENUE Sale fob Arrears of. 13 A. 195 = 
A.W.N. 1890, 228. 

(738) —S. 83—See Sanction to prose¬ 
cute. A.W.N. 1896, 145. 

(739) —S. 83—See Nos., 234, 540, 541 , 542, 
547, 714, supra. 

(740) —Ss. 83, 84—inferesf after date of ten¬ 
der.— it is found that there has been a 
tender of the mortgage money by the mortgagor 
but it is not known whether it was made to the 
proper person in the proper manner, or whether 
the mortgagor kept the mortgage money after¬ 
wards unemployed, held, that the mortgagor 
was not entitled to cessation of interest from 
the date of tender which he would have been 
entitled to if he bad deposited the money as 
required by s. 83 of the Transfer of Property Aot. 

Ram Nath Tarkaratna Bhattacharjee 
V. Gopal Chandra Sankar, 19 C.W.N. 193. 

_ (741)—Ss. 83, Mortgagor making adejjo- 
sif in full discharge of viortgagee*s rights— 
Withdrawal of the deposit by the mortgagee's 
agent— Presumption—Onns probandi— Princi¬ 
pal and agent — Agent’s (Knisstou to comply with 
statutory requirements^ Estoppel.—’Where a 
mortgagor deposited in Court, under s. 83 of 
the Transfer of Property Act, a sum of money 
in full discharge of the only amount he alleged 
to be then recoverable on his bond, and, after 
the mortgagee had, on receipt of the notice 
under the section,, disputed the sufficiency 
uf the amount deposited to discharge in I 


full the mortgagor’s liability, the mortgagee’s 
agent drew the amount out of Court and 
applied it to the mortgagee's use. Held, 
that money lodged “ in full discharge" of a 
liability could only be drawn out by a creditor 
in full discharge of that liability ; that it was for 
the mortgagees to show that their agent acted 
under such conditions that the statutory result 
did not follow from his act, and. if they failed 
to do that, then there was nothing to defeat or 
modify the operation of the statute, and the 
ooDsequeoces must be those which it prescribed. 
Ram Chandra Marwai v. Rani Kesho- 
BATI KUMARI, 10 C.L.J, 1, P.c. = 6 A.L.J. 617 
= 6 M.L.T. 1 = 11 Bora. L.R. 763 = 13 C.W.N. 
1102 = 36 C. 840 = 2 Ind. Cas. 935 = 19 HLJ 
419=36 1 A. 89. [R.. ll C.L.J. 226.] 


(742)—Ss. 83, Si—Mortgage-j)ioney—Intercst 
Tender—Deposit in Court—Minor mortgagee 
—Onardtan ad litem—il/orlpagor’s duty to have 
appointed a guardian ad litem.—On the 25 th 
October 1898. a mortgage deed was executed : it 
provided that the mortgagor was not entitled 

to redeem after the 25th October. 1899 without 
paying interest to the 25th October. 1900. On 
the 12th October 1899, the plaintifi deposited 
m Court the money then due on the mort¬ 
gage ; but the mortgagee being a minor, it 
became necessary to appoint a guardian ad 
htem to receive notice of the deposit. Notice 
was issued to the minor's mother for her ap¬ 
pointment as a guardian ad litem, and was 
made returnable on the 18th November 1899. 
C)n that day she was appointed guardian ad 
litem. Then a notice was again issued to her call¬ 
ing on her why she should not receive the depo¬ 
sited money : the notice was made returnable on 
the 9th December 1899, when she refused to ac¬ 
cept the money io full discharge of the amount 
I due on the mortgage as it did not include 
I interest subsequent to 25th October. 1899. The 
deposited amount was returned to plaintifi who 
filed this suit. Held, that the plaintifi failed 
to make a tender before the 26 th October 1899^ 
the deposit made by plaintifi in Court on the 
12th October 1899, and the application made 
by him on that day for the appointment of a 
guardian ad litem were not sufficient by them¬ 
selves to amount to tender, under s. 83 of the 
Transfer of Property Aot; the plaintiff could 
not be said to have done all that bad to be done 
by him until he procured the appointment of 
a guardian ad litem. Pandubang v. MaHA- 
DAJI, 4 Bom. L.R. 714 = 27 B. 23. 


(743)—Ss. 83, Deposit of mortgage vuniey 

in favour of persons entitled as well as those not 
entitled, effect of.—Kdepositot mortgage money 
made by the mortgagor to the credit of several 
persons of whom some alone were entitled to it, 
while others were not, would not amount to a 
proper deposit so as to entitle mortgagor to the 
benefit of ss. 83 and 64 of the Transfer of Pro- 
petty Aot, inasmuch as even the persons really 
entitled could not draw it by themselves. 
MADHAVI AMMA V. EUNHI PATHDMMA, 2» 

H. 510. 
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(744)— Sa. 83, Tender—Deposit oj morl- 

gage amount in Cotirt—Refusal of mortgagee to 
accept the amount—Withdrawal by mortgagor—^ 
Suit for redetnption of viortgage—Right to cessa¬ 
tion of inttrest—Costs of sxiit.—la the case ol a 
tender of the mortgage amount by the znort* 
gagor to the mortgagee, continued readiness 
to pay is necessary for the cessation of interest. 
S. 64 of the Transfer of Property Act pre-supposes 
the continuance of the deposit to justify the 
claim for cessation of interest. Where a mortga¬ 
gor deposited the mortgage amount into Court 
under s. 83 of the T. P. Act, whereupon 
notice was issued tothe mortgagee, who refused 
to receive the money and the mortgagor thereon 
withdrew the deposit from Court. Held, in a 
suit for redemption, that the withdrawal of the 
amount by the mortgagor disentitled him to 
cessation of interest from the date of deposit. 
(33 M. 100, 6 M.L.T. 262, 3 Ind. Cas. 729. R.) 
In such a case the mortgagee is not disentitled 
to his costs of suit, merely because he claimed 
a larger amount than he was entitled to. 
KRISHNASWAMI CHETTIAK V. THIPPA RAM- 
SWAMI CHETTYAB, 8 Ind. Cae. 763=9 M.L.T. 
181. (21 W.R. 234, R.) 

1745)—Ss. 83, 84 — Deposit in two instal¬ 
ments. —There is nothing inss. 83 and 84 of 
the T. P. Act to prohibit the deposit being 
made on two dates, when the amount first 
paid is discovered to be insufficient and the 
depositor pays the balance on another day. 
and when both payments are known to the 
mortgagee. Raohub Prusti v. BHOUOI 
SAHOO. 8 C.W.N. 2!6. 

(746) —S«. 83, 84, 61—Costs of mortgagee .— 
Before notice of deposit under s. 83 ol Act IV 
of 1662 the mortgagee filed a suit, and the 
mortgagee was not proved to/cfiow of the depo¬ 
sit. Held, plaiotifi could sue and gut a decree 
with full vakil's fee as in a contested case—as 
here there was no confession of judgment. 
SITARAMAYYA V. VENKATABAMANNA. 11 H. 

871. 

(747) —S. 84 —Tejutor by mortgagor^ Re¬ 
fusal by mortgagee—Subsequent inability to pay 
by mortgagor—But no demand by mortgagee- 
interest, whether will run—' Ttnder,” meaning 
o/.—The mortgagor tendered the mortgage 
amount, but the mortgagee refused to accept 
the same. Subsequently the moilgagor be— 
came unable to pay. but the mortgagee did not 
make any demand, Held, that, under s. 64 of 
the Transfer of Property Act, interest ceases 
from the date of tender—The word “tender” 
does not in itself imply that the tenderer must 
always be ready to pay the money—The mort¬ 
gagee. not having made any subsequent de¬ 
mand, was not entitled to interest from the 
date of the tender. VblAYUDA Naick t. 
Hyder HUSAIN Khan. 6 H.Ii T. 262=8 Ind. 
Om. 729=19 M.L.J. 648 = 88 U. lOO. 

(T 47 -a)—8 . 84— See Noe. 234, 541, 740, 741, 
749, 748, 744, 745, 746, supra. 

( 74 gj— 3 . S6—Reason for enactment.—Before 
the passing of the T. P. Act, decrees for sale 
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were made of all sorts of interests in properties 
mortgaged. Properties were sold subject to one, 
two, three, four, and six mortgages. Persons 
interested were not made patties to the suits, 
and endless litigation was the result. One 
reason for the passing of the T.P. Act was to 
strike at the shameful abuses which bad arisen 
by reason of the procedure allowed by some of 
the Courts in the enforcement of mortgages, 
procedure which often only benefited the legal 
profession—no doubt a very deserving body of 
men and ended in the ruin of the unfortunate 
mortgagor, if not of one or more of the mort¬ 
gagees. In order to strike at the system, s. 65 
of the Act was introduced to bring all persons 
interested before the Court in one suit, so that 
their rights may be dealt with and disposed of, 
Sri Gopal v. Pirthi sinqh, 20 A. no. F.B. 
= A.W,N. 1897, 216. (13 A. 432. 16 A. 478, 
17 A. 637 at p. 559. R.) [R.. 30 B. 156=7 
Bom. L.R. SlI.] 

(749) —S. Qb—Applicability to mortgages exe¬ 
cuted before the Act. —8. 85 of the Act only 
applies a principle which was long before re¬ 
cognised by the Courts of this country, and is a 
principle to which in justice, equity and good 
conscience, those Courts were bound to give 
effect. Therefore, it applies equally to mort¬ 
gages executed before the passing of the Aot. 
NAMDAR CHAUDHRI V. KARAM RAJI, 13 A. 
313 = A.W.N. 1891.90. [R.. 17 A. 537. 1 O.C. 
53.) 

(750) — S. 85—Party interested — Plaintiff, no 
notice—Decree, effect of, on interested party, 
not joined—Transfer of Property Act, not a 
complete Code—Substantial justice. —S. 85 of 
the Transfer of Property Act imports an obli¬ 
gation upon the mortgagee-plaintiff to bring on 
the record interested persons, of whose existence 
be has notice. The section does not lay down 
wbat consequences are to flow from the breach 
of this statutory obligation. If a person 
interested in tbe mortgage security or in the 
right of redemptioDi has not been joined as a 
party to tbe mortgage-suit, the decree aud sale 
in execution do net destroy bis right of redemp¬ 
tion, and be is entitled to exercise it in any 
proceeding properly framed for the purpose, or 
set it up in defence whenever bis title is sought 
to be ignored or assailed. Tbe Transfer of 
Property Aot does not purport to be a complete 
Code, and a recourse to the first principles of 
jurisprudence may occasionally be useful in tbe 
administration of law as contained in an 
Indian Code, however carefully it may have 
been drawn up. One of these fundamental 
principles which regulate the administration of 
justice is that no one is to be condemned, 
punished or to be deprived of bis property in 
any jndicial proceeding unless be had an 
opportunity of being beard. Tbe law has not 
alwaye been developed on logical lines. What 
has to be steadily kept in view is not logical 
precision, bat substratiat justice in tbe deter¬ 
mination of controversiee. A mortgagor exeont- 
ed several mortgages on distinot e^area ol the 
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same property, which were entitled to co¬ 
ordinate rank ; be then created another mort- 
gago, without specifying the prior security to 
which it was subordinate : Beld. that the last 
mortgagee was entitled to be treated as sub¬ 
ordinate to the lightest incumbrance. Principle 
of partial redemption explained. BUNSEE 
Das V. Gkna LAL JHA, 14 C.L. J. S30. 

(751)— 8. 85— Application for addition of 
parlies — Prbiciples which ought to guide a 
Court in deahng with such applications .— 
When an application is made to a Court to 
amend some defect or irregularity in the form 
of a suit, such as an application to add parties 
whose addition is requited by s. 35 of the 
Transfer of Property Act, such application 
ought, as far as possible, to be granted in the 
case of a defect which can be set tight without 
any injustice to the other parties concerned and 
where the defect or irregularity is not the 
result of bad faith or misconduct on the part of 
the applicant. AMIR-UD-DIN HUSAIN v. 
Khair-ud-din Husain, A. W. N. 1900. 20. 
[/e., A. W. N. 1905, 35.J 

(752 & 753)— S. Properly comprised in 
the mortgage,’ meanKng of — Suit to enforce 
mortgage—Necessary parlies to such suit — 
Frame of suit — llos'.ile and paramount title to 
mortgagor and mortgagee tf may be enquired into 
in such srtif.—The only persons who are proper 
parties to a suit to enforce a mortgage are persons 
having an interest in the property comprised 
in the mortgage, that is, the interest which the 
mortgagor is competent to transfer by way of 
mortgage at the date of the transaction. The 
term ' property ’ used in s. 85 of the Transfer 
of Proporty Act in the phrase ‘'property com- 
prised in the mortgage," indicates not the 
actual physical object but denotes merely the 
tights in such object which form the subject 
matter of the transaction. Ja.jneswar Dutt 
V. BhubAN Mohun Mitra, 3 C. L. J. 20S=* 
33 C. 423. (1 C.L J. 337. F.; 13 A. 432. Diss.) 
[B., 29 A. 385. F. B.=4 A. L. J. 273 = A. W. 
N. 1907, 97.] 

(754)— S. 58— Necessary parties. —Where the 
mortgagees were not made parties to the appeal 
in a suit relating to a mortgage either iu the 
High Court or in the lower appellate Court, and 
the appellants ' vakeel applied that they 
might be made parties at the time of the 
bearing in the High Court, and explained that 
he was not able to make them parties to the 
second appeal as they had not beeu made part¬ 
ies in the lower appellate Court and he was 
unable to give any satisfactory reason for the 
omission in that Court, held under the above 
ciroumstanoes. that the second appeal should be 
dismissed on the ground that the appellant had 
not complied with the requirements of a. 85 
of the Transfer of Property Aot. KBSAVAN v. 
Sanearan Nambudri, 25 H. S70. Hote 2. (25 
M. 671, Note (1), 25 M.671 Note (2, F.) [Cited, 
26 M. 566.] 
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(755) —S. 85 —Necessary parties.—Where the 
original mortgagees have been made parties in 
a suit relating to a mortgage, but are struck ofi 
from the array of parties to the appeal, on the 
application of the appealing plaintiS, the 
appeal should not be heard and determined but 
should be dismissed. Vasudeva NauBUDRI- 

PAD V. The Collector of Malabar, 25 M. 

370, Note. [Cited. 25 M. 568.] 

(756) — S. 85—Mortgage—Suit for a sale on 
a mortgage—Parties. —In a suit for sale on a 
mortgage, the ordinary rule is that a plaintiS 
mortgagee cannot be allowed so to frame his 
suit as to draw into controversy the title of a 
third party, who is in no way connected with 
the mortgage, and who has set up a title para¬ 
mount to that of the mortgagor and mortgagee. 

JoTi Prasad V. AZIZ Khan, A.W.N. 1908, 

I 263 = 8 A.L.J 3 = 5 M L T 47 = 31 A. 11 = 1 
lod. Cas. 53. (33 G. 425, 32 C. 746, A.W.N. 
1908, 100, ii.) 

j (767) — S 85—Mortgage—Suit for sale on a 

Whether or not s. 85 ot 
the Transfer of Property Act, 1882, refer solely 
to persons interested in the equity of redemp- 
tioD, it IB not essential to join as a party defend¬ 
ant, in a suit for sale on a mortgage, a person 
whoso interest in the mortgaged properly, if it 
exists, would be antigonistio to the claims of 
both mortgagor and mortgagee, KHAIKATI v. 
BanniBEGAM, a W.N. 1908, 100=^30 A. 240 
»5 A.L J. 604 (33 0 426. R.) [R., A.W.N, 
1908, 263,31 A, li.] 

(758) —S. 85—Whether applies to suits in eject¬ 
ment. —The provisions of s, 85 ot the Transfer 
of Property Aot do not apply to suits in ejecU 
ment. They apply only to suits for foreclosure 
sale or redemption. ARUMUGAU PiLLAY v. 
Kathana Pillat, 1 lod. Cas. S60. (I A.L.J. 
367, R.) 

(759) “S. 85— PartiesSuit fc?/ subsequent 
mortgagee—Prior mortgagee not party ^Appeal. 
—A subsequent mortgagee did not implead, in 
his suit, a prior usufructuary mortgagee, but 
be agreed to take a decree subject to the prior 
mortgagee's rights, and a decree was accord* 
ingly passed. The defendant appealed against 
the decree and to his appeal tbe prior mortgagee 
was not a party. Beld that tbe property mort* 
gaged to the plaintiS was not merely the equity 
of redemption but tbe actual property, and 
that tbe prior mortgagee was a necessary party 
to the appeal before the lower appellate Oourt. 
AMMAYI AMMAL V, RATHNA PATHAN, 14 M. 
L.J. 427, 

(760) -S. 85-P/amfi^ suing for amount 
rateibly due — Non-joinder of parties, effect of, 
—Where a plaintifi sues tc recover what is due 
to him, not exceeding the amount rateably due . 
on tbe property against which he wishes to pro¬ 
ceed, 8- 85 of tbe Transfer of Property Aot, is 

no bat. Vbnkatrayalureddiar V. Sheikh 
FARID Sahib, 3 M L.T. 258 = 1 Ind. Cai. 80. 
(31 M. 333, F.) 



1713 


THE ALL INDIA DIGEST. 


1714 


Tranafer of Property Act {IV of 18821 

— continued. 

(761) — S. 85 — Parties — Parties claimir.,j 
adversely to mortgagor, i/ necessary parties— 
Contract Act {lot 1872), 5.23— Illegal contract. — 
8. 85 of the Transfer of Property Act does not 
require persons who claim adversely to the mort¬ 
gagor to be made parties. (320. 746, F.) A mort¬ 
gage contract is not illegal within the moaning 
of s. 23 of the Contract Act, merely because the 
mortgagors were entitled only to a half share 
and not the whole of the property mortgaged. 

Joao MOHAN Deb Laskar v. Daudoong 
Burman. 12 C.W.N. 94. 

(762) -S. 85—Suit upon mortgage — Joinder of 
parties as defendants—Hindu Law-Father 
represents his sons in a suit on mortgage against 
him —The rule enacted by s. 85 of the Transfer 
of Prcpjrty Ast i-: t lat all persons, having au 
interest in the property comprised in a mort- 
gage, must be joined a.s parties to any suit, 
under Chapter IV o( the Act, relating to such 
mortgage, provided that the plaint>i3 has notice 
as such interest; but this rule does not interfere 
with the rule of Hindu Law, that it is open to a 
father or the manager in a Hindu family to re¬ 
present subject to certain conditions, his sons 
or other members, in a suit brought upon a 
mortgage against him. RAMAKRISHNA NARA- 
YAN SINDHE V. ViNAYAK NARAYAN 8AS- 
WADKAB, 12 Bom. L R. 219 = S Ind. Gas. 
967=34 B. 354. 


(763) — S. 86— Hindu Law — Joint Hindu 
family—Suit on a mortgage executed by a Hindu 
father —So»i.n not mide parties —Notice—Burden 
of proof, —Where the sons in a joint Hindu 
family come into Court seeking to get rid of the 
effect, as against their interest in the joint 
family property,of a decree on a mortgage execu- i 
ted by tbeir father obtained in a suit to which ' 
they were not made parties, the burden of proof | 
lies on them to establish that the mortgagee | 
when he brought his suit bad notice of their 
interests in the mortgaged property. 8ITLA i 
BaksB 8INOH V. MEWA Lad, A.V.N. ! 
1869, 34. I 


(764)—S - Mortgage Sale upon a mort¬ 
gage—Mortgage executed bp managers of a joint 
Hindu family —Mortgage executed to litpiiiale 
ancestral debt and marriage exjjinsis of a co- 
porcener—SuilujMn the mortgage agamst the 
manager alone —The adult co-paresner no parly 
to mortgage or suit—Hts interest passAv under 
the sale—Party to a suit—Prac.ice. —The mana¬ 
gers of a joint Hindu family passed a deed of 
mortgage for an ancestral debt and for cash 
advanced for the marriage of a oo-paroeuec 
(defendant No. 2). In a suit brought on the 
mortgage against the managers, a decree for 
■ale of (he mortgaged properly was passed, and 
At the Court sale the property was sold. Toe 
defendant No. 2, who was an adult oo-pscoener, 
wag not a party either to the mortgage-deed 
or to the suit and exeoation proceedings. Hs 
claimed that hig share in the family property 
^d not pass under the mortgage or under the 
tale ; Held, (1) that by resion merely of the 
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provisions of a. 85 of the Transfer of Property 
Act, 1882. it could not be held that no interest 
passed upon a sale under a mortgage-deed ex¬ 
cept that of persons made parties to the suit. 
(21 M. 222. 25 A. 234. F.) (2) That, even 

apart from s. 85 of the Transfer of Property 
Aot, 1682, the sale under the mortgage in ques¬ 
tion was binding upon all the co-parceners. 
ChimnaSadasbivv. Sada Barea, 12 Bom. 
L.R. 811. (14 I.A. 187. F.) 

(765) — S. 65—Suit against a mitnkshara 

father on mortgage o/ancestral property—Son, 
whether a necessary pr/rfy.—The language of 
s. 85, T.P. Act, is compulsory, and all those who 
had an interest in the mortgaged property, that 
is, in the equity, of redemption, ought to be 
made p.artics to the mortgage suit. So, in a 
suit against a mitakshara father on a mortgage 
of ancestral property executed by him alone the 
son is a necessary party, when the mortgagee 
has notice of his interest. LALA SURA.T 
PROSAD v. GOLAB CHAND, 28 C- 917*8 C.w. 
N. 640. (i'’.. 2N.L.R. 90; R..3C,L.J. 12, 

i 34 C. 642. F.B. = 11 C.W.N. 593 = 5 C.L.J. 491 
, =2M.L.T. 207. 2 N-L.R. 116, 11 C W.N. 

I 1078 = 6C.L.J.719.] 

(766) — S. 65—Mortgage —Suit for redemption 
—Parlies. —Where, out of three properties sub¬ 
ject to one mortgage, two bad been redeemed 

j by payment of a proportionate part of the 
I mortgage-debt and the third alone was the 
sabj jctof a suit for redemption upon payment of 
the balance of the mortgage-money, it was held 
that s. 85 did not make it necessary to join, 
as a defendant to such a suit, a person, having 
, an interest in one of the properties already 
redeemed Nazir HUSAlN v. NIHAL CHAND, 
A. W.N. 1905, 158 = 2 A.L.J. 628. 

(767) —5. 65 —Vendee of mortgagor not made 
I parly—Suit to redeem.—Where a mortgagee 

sues on bis m3rtgage without making the 
purchaser from the mortgagor a party, and 
purchases the mortgaged property in execution 
ef bis decree f'<r sale, the vendee is entitled to 
redeem, whether the mortgages was aware of 
the sale at the time of bis suit or not. Kui'PG 

Nayudu v. Venkata Krishna Reddi, 20 
M. 82 = 6 H.L.J. 229. 

(768) -.S.85-C»i:. Pro. Cole {Act V of 1905). 

0. XXXIV, r. \ —Mortgage suit— Party —Per¬ 
son interested in equity of redemption — Omis¬ 
sion to join him as party-Right of redemotton 
iu)t destroyed. —Where a mortgagee plaintiff 
has. wither without notice of tbeexistence of 
the right of a person iaterestel in the equity of 
redemption, omitted to join him as a party 
defendant, the person omitted is entitled, not¬ 
withstanding a decree, sale and purchase, other¬ 
wise regular, to exercise bis right of redemption 
in any proceeding property framed for the 
purpose or set it up in deleaoa whenever bis 
title is sought to be ignored or assailed- Banqa 
Das V. OBNALAL Jha, 12 Ind. Gas. 196. (26 
M. 484. 7 B. 146, Rsl. on ; 21 M. 222, 11 C. 
W.N. 1073, N.F.) 
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(769) —5. 8>— fcr forecJosure, irrior 
v.ortfiogee o necessary party to, Vivien can be 
acilcdas srich.— TLe High Cf urt was of opioion 
that, in a suit by a puisne mortgagee, a prior 
mortgagee must necessarily be joined as a 
party, but that there was no objection to his 
being made a party at ibe hearing and after 
the bearing of the preliminary issue, and direct¬ 
ed that the piior mortgagee be made a party, 
SORABII V, RATTON.n, 22 B. 701. [i?., 14 C.P. 
L.R. 177.] 

(770) —S. 85—Siiifoti mortgage—Parties— 
A’o/ice— Ptrsonnot hioun to tc inttresicd and 
not made a tarty, if bound— Pepreseniafkm cf 
debtor's eilate by adult heirs only—Suit to 
redeem brought after sale— himitalum — Limita- 
iicn Act (XV of 1877). sch. II, art. 12 (c).— 
In a suit to enforce a mortgage, the mortgagee 
made one cnly of two persons, who represented 
the estate of the mortgagor, a party defendant, 
not having notice of the existence of the other. 
Held that the latter was bound by the decree 
obtained ty the mortgagee, and his interest 
passed at the sale held in execution of the 
decree. (21 A. 194. 28C. 517. 6B.515, Eel. cn ; 
4 C. 142. 7 A. 822. 14 C. 464, It.) That, lor 
the purpose of the suit, the estate of the mort* 
gagor was sufficiently represented, as the per¬ 
son who was sued was alone in possession of 
the mortgaged property, and the other pereon 
a minor, was not known to the mortgagee, and 
bis interest did not appear to have suffered by 
reason cf bis not being made a party. (9 O.W. 
N. 201 =-32 C. 296 = 321.A. 23. P.) Sharfuddin, 
J.—A suit by the latter to redeem the mortg¬ 
age, after tbo property bnd been sold as above, 
could not succeed without the sale being set 
aside, and not having been instituted within 
one year of bis attaining majority, was barred 
under art. 12 (n) of sch. II of the Limitation 
Act. Ram Taran Goswami v. Bameswar 
Malia, II C.W.N. 1078= 6 C.L J. 719. 

(771)—5. 85—Suit by second mortgagee — 
Sale cf mortgaged property vitheut redeeming 
prior mortgage— Rights cf prior and subse¬ 
quent mortgagees —“ Ptoptriy"—Equity of re- 
deiiqilion. Chapter IV, Transftr of Property 
Act.—The second mortgagee sued the represen¬ 
tatives ot the mortgagor and of the prior and 
subsequent mortgagees for recovery of principal 
and interest by sale of the mortgaged property. 
In the plaint he made no offer to redeem the 
prior mortgage, Beld, that be could bring 
ihe mortgaged property tosale without redeem¬ 
ing the first mortgage : Beld further, that 
the term ‘ ‘properly,” in Chapter IV cf Act IV 
of 1882, does not mean cnly an actual physical 
object, tut includes the equity of redemption. 
AZIM ALI V. MOHAMM.AD HUSAIN.l 0 C. 105. 
(13 A. 432, Diss.) [Eel. on. 3 0. C. 254 ; 5 

0 C. 336, 7 O.C. 330 ; Not F., 10 0.0, 145,] 

(772)— S. 66 — Civ. Pro, Code (1908), 0. 
XXXIV, r. 1—Mortgage suit—Joinder oj party 
—Person having right to redeem, whether neces¬ 
sary party under s. 85— Creditor of mortgagor 
attaching mortgaged property in execution of 
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money-decree, whether to be joined as party in 
mortgage suM.— O. XXXIV, r. 1. of the new Civ. 
Pro. Code, requires that not only a person baving 
an interest in the mortgage security, but also 
a person having an interest in the right of 
redemption shall be joined as a party to any 
suit relating to the mortgage. But s. 85 of the 
Transfer of Property Act, which is repealed, by 
O. XXXIV, r- 1, required that aperson having 
an interest in the mortgage security only should 
be made a party to such a suit. A creditor of 
the mortgage, who attaches the mortgaged pro- 
potty in execution of a money decree, does not 
obtain by bis attachment any charge or lien 
upon the attached properly, he only has the 
right to redeem. He is, therefore, not a neces* 
sary patty in a suit upon the mortgage brought 
before the new Civ. Pro. Code came into 
operation, although he would be a necessary 
party after the Code was passed. Shanabda 
Chandra Pal v. Bri Nath Roy, 17 Ind. 
Caa .432 = 17 C.W.N. 871. 

(773) — S. 85—Ridemption‘Suit— Part owners 
cf mortgaged properly who did not execute mort¬ 
gage-deed and who did rot receive mortgage- 
money— Whether necessary parties to swif.—The 
question for decision was whether in a suit foe 
redemption the part owners of a mortgaged 
property, who did not execute the mortgage- 
deed and who did not receive the mortgage* 
money, were necessary parties thereto. Held, 
that as they were not interested in the equity 
of redemption of the mortgaged properly, they 
were not necessary patties to the suit. MAN- 
MoHiNi Ghose V. Parvati Nath Ghose, 
32 C- 746. [i?,. 33 C. 425 = 3 C.L.J. 205, 12 
C.W.N. 94, 31 A, 11 = a.W.N. 1908, 263 = 5 
A.L.J. 397, Note = 6 A.L.J. 5 = 5 M.L.T. 47.] 

(774) — S. 85— Purchase by mortgagee in sttif 
for sale—Suit by him for /losscssion against 
purchaser cf equity of redtmplion—Right of 
such purchaser. —Where % morigageesued upon 
bis mortgage and in execution of his decree 
purchased the mortgaged property and there¬ 
after sued to recover the property from the 
purchaser of the equity of redemption from 
the mortgagor, who was not a party to bis pre¬ 
vious suit, the latter was entitled to redeem 
the mortgagee-purchaser. MUTHIA CBETTl 
V, SUBBAYYAN, 2 M.L.J. 294. 

(775) — S. 85—Sttif for redemption — Appeal 
by defendants —Dismissal of appeal for non- 
compliance with provisions of scefion.—Plaintiff 
sued for redemption of a mortgage. The mort¬ 
gagees contended that the plaiut mortgage bad 
come to an end or did not subsist and that they 
held the suit property under a mortgage from 
some other persons, who claimed the property 
adversely to the plaiutiffs. Plaintiffs got a 
decree in the first Court. The other persous 
referred to above appealed against the decree. 
They however, did not join the mortgagees as 
parties either in the first appeal ot in the second 
appeal to the BUgh Court. Held that, in tha 
absence of satisfactory explanation for non-oom-’ 
pliance with the provisions of s. 65 of the Act,'. 
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the secocd appeal was liable to be dismissed. 
Kbsavanv. SankaranNumbudri, 7M.L.J. 
286. [D., 2 O.L.J. 202.] 

(776) —S. 85—Suit for redemption decreed — 
Appeal by three svb-tenants—Kanomdar neces¬ 
sary party to a 2 }peal .—Where a jenmi has sued 
a kanomdar and bis sub-tenants for redemption 
and obtained a decree for possession on certain 
terms, the kanomdar is, under s. 85 of tbe 
Transfer of Property Act, a necessary party to 
an appeal that may be preferred from the decree 
by the sub-tenants, and if he is not made a party 
in the appeal and a decree is passed, that 
decree should be set aside, unless reasonable 
excuse is shown for leaving him out in the 
Appellate Court. (25 M. 571 N., 25 M. 571, N, 
J*.! guisre—Whether sub-tenants’ improve¬ 
ments ate liable for rent due by the kanomdar 
to the jenmi. VEDArURATTI V. AVARA, 23 
M. 868. (7 M. 545, 21 M. 138, R.) 

(777) —S. e5-Suit by daughter for rethmp- 
turn, the wulow not being a party, maintainabi- 
lily of—Buddhist Law— Rights of the widow in 
husband's property—Daughter, right of-Trus¬ 
tee and beneficiary — Civ. Pro. Code, s. 437.— 
The plaintifl. a daughter governed by the 
Buddhist Law. brought a suit to redeem the 
land mortgaged by her adoptive father. It was 
found that tbe land was re-mortgaged by the 
widow. The widow was not added as a party to 
tbe suit. Held, that the suit by tbe daughter, 
without joining tbe widow as a patty to it, for 
the redemption of the property mortgaged by hot 
deceased father, was not maintainable. Under 
Buddhist Law, a widow is entitled to an abso¬ 
lute interest in her own share of the family 
property and to a life interest in tbe remainder. 
The daughter is bound by an act of the widow 
extending a mortgage for a term of years. A 
' suit, brought on his own account by a pereon 

bonefioially interested to a certain share in tbe 
family property without the consent of bis 
trustee, is not maintainable. MAUNO P. v, 
Ma TAIK, 3 L.B.R. 18. (1886. S.J.L.B. 378. 
2 L.B.R. 256. 21 W.R. 428. 7 M.I.A. 323, 
Cited.) lR.. 3 L.B.R. 241.J 

(778)—S. 66—Parties—Suit for foreclosure— 
Portion of property exempitd—Persons interested 
in the property exempted—Kot necessary jfarUcs. 
—Held, per Stanley, C J., that a plaintiO in a 
suit for foreoloeuie is entitled to exempt from bis 
claim the portion of.tbe property which belongs 
to persons, who were not impleaded in the suit. 
He is not bound to attempt to enforce a claim 
against property, tbe title to which was in 
diepute or was doubtful* (2 A. 906, D.) 

Per Banerji, /.—Where several properties are 
mortgaged to the same mortgagees for the same 
debt, each of these properties is liable, as bet- 
waen the mortgagor and the mortgagee, for the 
whole of the debt, and tbe mortgagee has a 
right lo recover tbe debt from any part of tbe 
property. There is no obligation on him to 
piooaed against tha whole of tbe property. (96 
A. 79, A.W.N. 1898,190, B.) In tbe tame 


Transfer of Property Act (IV of 1882) 

— continued. 

way, be is equally competent to sue for foreclo¬ 
sure of a part of tbe mortgaged property. In 
the case of a mortgagee by way of conditional 
sale, if a mortgagee thinks that a part of the 
mortgaged property would be sufficient to 
cover the amount of his mortgage, there is no 
reason for forcing tha whole property on him. 
Tbe abandonment by a mortgagee of a portion 
of tbe mortgaged property cannot work any in¬ 
justice except where the mortgagee bat purchased 
a portion of tbe same himself. (2 A. 905, Diss.) 
The objecii of a suit for foreclosure being to put 
an end to the equity of redemption, only those 
persons are necessary parties to the suit, 
who have the tight of redemption of tbe pro¬ 
perty sought to be foreclosed. (2 A.L.J. 628 — 
A.W.N. 1905, 156, F.) Per Richards, /.—In 
a case of simple mortgage, the mortgagee can 
omit from bis suit any part of the mortgaged 
property and the owners of the equity of redemp¬ 
tion of the property omitted need not be made 
patties. There is no distinction between a suit to 
enforce a simple mortgage and a suit for foreolo* 
sure. SHEO TAHAL 0-IHA v. SHEODAN RAI, 
2 A.L J. 630, F.B.^A.W.N. 1905, 244 = 28 A. 
174. [R., 6 C.L.J. 46. 31 M. 333, 11 C.L.J. 
639.] 

(779)— S. 66 — Suit for foreclosure or sale — 
Joinder of ^^ricr mortgagees as defendants — 
Necessity for their retention till the end. —8. 85 
of tbe Act requires tbe prior mortgagee as a 
person interested in tbe mortgaged property to 
be joined as a defendant. But it does not follow 
that because be is joined he is to be retained to 
tbe end whether or not there is any room for 
adjudicating between him and tbe plaintiff or 
a co-defendant. CHULA.II TELI v. FAKIR 
SHAH, 17 C P.L.R.139. (20 0. 527, 14 C.P.L. 
R. 177. R.) 

(780) —S-65--il/orf3a{7C-Su6jc9/<enf nwrtgagee 
not made a parly to suit by prior mortgagee— 
Decree for sale in favour of prior mortgagee — 
Mortgage property not saleable in execution of 
such decree. —Where a prior mortgagee who has 
notice of a subsequent mortgage obtains a decree 
for sale without making tbe subsequent mort¬ 
gagee a party to tbe suit, as required by s. 65 
of tbe Transfer of Property Act, 1882, be is not 
entitled to bring tbe mortgaged property to sale, 
and it is not tbe proper course to allow tbe sale 
totake place subject to tbesubsequent mortgagee 
being given an opportunity of redeeming the 
decree-holder’s mortgage. DEOKALI KunWAR 
V. ALIM UM-NISBA BIBI, A.W.N. 190. 122. 

(16 A. 478. F.) 

(781) — 8.66—Mortgagees not made refi^ondents 
in lower ajxpellate Court or in High Court— 
Dismiual of second ojtjieal .—Where the mort¬ 
gagees in a proceeding relating to a mortgage, 
are not made respondente in the lower appel¬ 
late Court or in the High Court, no effectual 
relief can be given sod tbe second appeal 
should be dismissed. VedaPURTTI v. 
OOVINDAMBNON. 38 H. 671, Note (2). [F., 26 
M. 866.] 
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(782) —S. ‘ib - Mortgagees not made par ties in 
hirer appellate Court—' Dismissal of second 

— Id this case, the second appeal in a 
suit relating to a mortgage was dismissed 
without the High Court enteriag on a considera¬ 
tion of the question of law raised on behalf of 
the second apuellanc. on the ground that as, 
in the appeal brought in the lower appel- 
Jaco Court, the mortgagees had not been 
made parties, no effectual relief could have been 
decreed to the appellant. Ramunni Panikar 
V, Sankara Panikar, 25 M. 571, Noted), 
[F., 25 ivl. 568.] 

(783) — S. 85— Suit by sub-mortgagee to recover 
mortgage-debt by sale of mortgage rights sub¬ 
mortgaged to him—Original mortgagor not a 
necessary party—No decree can be made for sale 
of mortgagee's rights —S«!)-mortj 7 n< 7 ee entitled to 
money-decree only,—In a suit by a sub-mort¬ 
gagee to recover his mortgage-debt by sale of 
his mortgagor’s interest in the property mort¬ 
gaged to bimi the mortgagor is not a necessary 
party, as. under the provisions of the Transfer 
of Property Act, the sub-mortgagee could not 
get a decree for sale of the mortgagee's rights 
sub-mortgaged to him but could only obtain a 
money-decree, RamJatan Roi v. Ramhit 
Singh. A.W.N. 1908. 78 = 2 A.L J 434=27 A 
Sll. 

(784) —S. 85—Oil'. Pro. Code (Act XIV 
of 1882), s. 43— Mortgage—Holder of hco 
mortgages on same iiroperly suing separately on 
each.—There is nothing in the Code of Civil 
Procedure or io the Transfer of Property Act 
to prevent the holder of two iadepcodent mort¬ 
gages over the same property, who is not res¬ 
trained by any covenant in either of them, 
from obtaining a decree for sale on each of 
them in a separate suit, but subject to this, 
that he cannot sell the property twice over, nor 
sell it under the second decree subject to the 
first. DWARKA NaTH NANDI v. MRITUNJOY 
Patra, 3 Ind. Gas. 175. (30 A. 322, P.B . F.; 
25 M. 108, Not F.} 

(785) —S. 6b—Separate decrees on prior and 
subsequent mortgages — Rights inter se of pur¬ 
chasers twe.cecMfiOii.--Where mortgaged property 
is brought to sale upon a first mortgage, the 
purchaser takes it as it stood at the time of the 
mortgage, that is, free from all subsequent 
incumbrances, but a subsequent mortgagee who 
was not a party to the suit in which the sale 
took place, if he so wish, is still entitled to 
redeem the property, in the present case, the 
second mortgagee, not having had an opportu- 
oily to redeem, would have been entitled to do 
so, and there is no reason why the purchaser in 
execution of the prior mortgage deoree, should 
bo in a better position, when redemption is 
sought by the purchaser at a sale under a 
deoree on the second mortgage, than he would 
have been if the second mortgagee himself had 
sought to redeem. KUDBAT-ULLAB v. KOBRA 
Bbgam. 23 A. 25 = A.W.N. 1900, 169. (13 
A. 432, 16 A. 476, 22 A. 212, D,\ 18 A. 469, 13 
I.A. 106, 26 0. 734, 10 B. 224, 17 B. 390, B.) 
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(786)— S. 6b—Transferees from mortgagors— 
Purchase ivUh consent of mortgagee—Suit for 
contribution—Apportionment of debt—Parties — 
Suit by mortgagee against purchasers of mort¬ 
gaged property—Purchasers no parties to the 
mortgage suit—Frame of suit — Redemgrtion.— 
The heirs of a mortgagor, against whom a deoree 
on the mortgage had been obtained by the mort¬ 
gagee, in execution of which the mortgaged pro¬ 
perty was sold and a pact of it purchased by the 
mortgagee himself, and a person who purchased 
a portion of the mortgaged property with the 
consent of the mortgagee, are not necessary 
parties in a suit by the mortgagee for contribu¬ 
tion or apportionment of the mortgage-debt. 
[B.. 64 P.B. 1908 = 132 P.W R. 1908-] A 
suit by the mortgagee framed improperly, for 
a declaration of the rights of the purcha¬ 
sers of a portion of the mortgaged property 
to redemption of the properties purchased by 
them, such purchasers not having been 
made parties in the mortgage suit, and 
for a declaration of the mortgagee’s absolute 
right over those properties on the failure of 
such purchasers to redeem, and for kkas pos¬ 
session will not lie. The only relief whioh 
the mortgagee in such a case is entitled to is a 
decree for apportionment of the mortgage-debt 
on the property purchased by the purchasers, 
account being taken in that apportionment as 
well ofthe property transferred by the mortga¬ 
gor to other parties with the consent of the 
mortgagee, as of the portion of the mortgaged 
property purchased by ibe motgagee himself. 
RAMMOY HAZRA V. PREMCHAND NASKAR, 8 

C.W N. 423. 

(787) —S. 85—Purc/i^ser of one of the rnsrig- 
aged jfroperties not made parly to suit on mort¬ 
gage—Mortgage-debt, apportionmen! of.—If a 
person who purchases from the mortgagor one 
of the mortgaged properties, whioh has been 
subsequently released by the plaintiff-mortga¬ 
gee, is not mads a party to a mortgage suit by 
the mortgagee, the suit is not to be dismissed 
for non-joinder- The mortgage should be 
treated as having been split up and the release 
of one of the properties by the mortgagee 
should be held to have the same effect as if the 
mortgagee bad himself bought, and the mort¬ 
gage-debt apportioned between that property 
and the other mortgaged property. HARI 
KISHEN BHAG4T V. VELIAT HOSSEIN, 30 C. 
755=7 O W N. 723. (F.. 2 C.L.J. 202; i?.. 3 

C.L.J. 577. 28 M. 555 = 15 M.L.J, 443, 1 O.L. 
J. 337 = 33 0. 613=10 C-W.N. 551=3 C.L.J. 
576. 33 C. 1079, 5 C.L.J. 315 = 11 C.W.N. 403, 
12 C.W.N. 9U, 31 M. 333: D., 7 C.L J. 274, 64 
P.R. 1908=132 P.W.R. 1903.J 

(78-8)—S. 85— Non-joinder of puisne morU 
gagee ,—The non-joinder of a puisne mortgagee 
in a suit on a prior mortgage, in which the 
decree provides for the sale of the mortgaged 
property in the event of default being made in 
the payment of the mortgage amount, is not 
fatal toasuit for possessionby the decree-holder 
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who is also the purchaser in execution. Kri< 
8 HNAN V. 0HADAY.\N KUTTI Ha.II, 17 M. 17. 
[B.. 23 A. 1.3 

( 799 )_g. 85—Tu )0 mortgagee of same ptoper- 
ty by one mortgagor—Suits for sale—Substguent 
suit between rival mortgagees inter se— Civ. 
Pro. Code, s. 43.—As a prior mortgagee is a per¬ 
son who has an interest in the mortgaged pro¬ 
perty, be is, under s. 85 of the Transfer of 
Property Act, a necessary party to the suit for 
sale brought by a puisne mortgagee, provided 
that he has notice of such prior mortgage, and 
the omission to implead the holder oi tbe prior 
mortgage may entail the dismissal of the suit, i 
Bnt there is nothing in the said s. 65 of the ' 
Transfer of Property Act to bar the subsequent 
institution of a properly framed suit against the 
prior mortgagee for redemption of the mortgage, 
nor can it be successfully contended that 
the provisions of s. 43 of the Civ. Pro, Code, 
have the effect of imposing a bar to such suit. 
That section, providing as it does against the 
splitting of causes of action, cannot apply 
except where tbe cause of action for both the 
suits is the same. It nowhere prescribes that 
where one person has two distinct causes of 
action, different in their nature and in their 
iooidents, respecting the same property one 
against one person and tbe other again-*! another 
person, he is bound to join those causes in one 
suit, and a puisne mortgagee’s cause of action 
as against tbe prior mortgagee to redeem the 
prior mortgage is not the same cause of action 
that he has against tbe mortgagor for tbe sale 
of the mortgaged property. BALMAKUND v, 
Sanqabi, 19A. 379. F.B.*A.WN. 1897.94. 
[B., 21 A. 301, 22 A. 307. 30 B. 166 = 7 Boro. 
L.R. 811, 64 P.R. 1908=132 P.W.R. 1908.] 

(790) —S. 86 — Mortgage—Mortgage of mart- 
gagu rights—Legal position of sub-mortgagee — 
Act No. IV of 1882 [Tranefer of Property Act). 
s. 86 .— Beld that a sub-mortgagee, or mort¬ 
gagee of a mortgagee’s rights, has no interest in 
speoiflo immoveable property which he is em¬ 
powered to bring to sale directly under bis 
mortgage. MiSBi LAL v. abdui. Aziz Khan, 
A.W.M. 1902, 216. (13 A. 432. H.} 

(791) —S. 96— Mortgage suit—Parties — Om- 
niisifoA to join all the heirs of a purchaser of 
ntortgaged properly within time—Effect -Limi- 
tation-Notice—Apportionment of dsOf.—Where, 
three days before tbe period of limitation would 
expire, a mortgagee instituted a suit on bis 
mortgage, making tbe original mortgagors and 
one oat of several heirs of a purchaser of the 
mortgaged properties defendants and the latter 
in his written atatement, filed after tbe period 
of limitetion had expired, objected that tbe 
suit was not maintainable by reason of the 
other heirs of the purohaser not having been 
made parties: Beld, that tbe loit oonld not 
be dismissed on tbe ground of defect of parties 
nnlsM it was found that the plaintiff was 
•warst at the date of the suit, of the interest 
of thaea paraona in the mor^aged property ; 
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Beld further, that the proper procedure was to 
add these heirs as parties, and. if it appeared 
that at tbe date of the suit tbe plaintiff was 
not aware of their interest in the property, to 
ascertain wbat proportion of tbe debt was due 
by tbe heir who bad been made a party in time 
and to pass a decree against bis share for that 
amount. BASIRUDDIN BISWAS v. DEBBNDRO 
NATH BISWAS. 12C.W.N.911. (18 A. 109. 7 
C.W.N. 723 = 30 C. 755, B.l 

(792) —S. 85—Suif bp mortgagee to recover 

viortgoge-debt by sale of mortgaged property 
—Addition of prior incumbrancers at the in¬ 
stance of Court under s. 32, Civ. Pro. Code — 
Suit not liable to be dismtssed for 71071- 
joinder of iucwiibrancers in the plaint 

‘— Burthm of proving prior incu7iibrancer's 
clnvii. —In a suit by a mortgagee to recover tbe 
mortgage-debt by sale of tbe mortgaged property 
certain persons alleged to be prior incumbran¬ 
cers of the mortgaged property were made de¬ 
fendants at the instance of the Court acting 
under s. 32, Civ. Pro. Code. Neither the 
newly added defendants nor any other defend¬ 
ant proved that any sum remained due on 
foot of the prior incumbrance. So. the Court 
of first instance passed a decree for sale of the 
mortgaged property in favour of the plaintiffs 
on non-payment to the amount found to bo due 
to them on foot of their mortgage. On appeal, 
the District Judge, without euteting into the 
merits of the case, came to the conclusion that 
the suit of the plaintiffs must fail, owing to tbe 
fact that they did not, in tbeir plaint, implead 
the prior mortgagees. Meld, that the Court by 
exercising the power conferred upon it by s. 32, 
Civ. Pro. Code, and directing that the prior 
mortgagees should be brought on tbe record as 
defendants, has satisfied any obligation which 
lay upon the plaintiffs in respect of a priT mort¬ 
gage and cured tbe defect, if any. on tbe ground 
of non-joinder of parties in the first instance : 
wbetbet or not anything was due on foot of 
their prior mortgage was a matter peculiarly 
within the knowledge of the mortgagees and a 
matter of which tbe plaintiffs would ordinarily 
be in ignorance. Appeal allowed and suit re¬ 
manded for disposal on the merits. KUNDAN 
LAL V. PAQIR CHAND. 27 A. 78=1 A.L.J. 
476. (12 A. 549, D.\ 17 A. 48 ; B.) 

(793) _.y. ^b—OccHiTancy holding. 7nortgagc by 
raiyal—Subsegueiit transfer to stranger— 
Collusive suit by landh>r(l for ejectment and 
recovery of possession—Landlord if in jwsses^ 
ston under jTarnmount title—Suit on mortgage 
—Landlord, if mccssary 2 >nrty.—V^hea it is 
found that a landlord obtained possession of an 
occupancy holding, alleged to be non-trans- 
ferable, by bringing a collusivt suit for 
enjectment againit a traneferea from the raiyat; 
Beld—tbnt. in a suit by a mortgagee of the 
holding on his mortgage, tbe landlord would be 
a proper party, bis possession of the bolding 
resting on aeqaisition from tbe transferee and 
not on a parsmoont title. PANCHANAN OH08H 
V. MlB ABDUL MOLIK, 16 O.H.H. 920. 
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(794i S- 85 —Mortqaqee cannot release part 
of mortqoijed land and seek to enforce entire 
claim on other portions—Persons aqainst whom 
no rdicf is claimed, suit not liable to be dismis¬ 
sed under s. 85 for non-joinder of—Relief afford- 
>'d to plaintiffs in such cases .—A mortgagee 
cannot release a part of the mortgaged land, and 
then seek to enforce entire claim upon another 
portion in which third parties have become 
interested as assignees of the equity of redemp¬ 
tion. Where no relief is claimed against the 
persons interested in the portions of the pro¬ 
perty mortgaged, held, that the Court is not 
bound to dismiss under s. 85 of the Transfer of 
Property Act. a suit for not joining such per* 
sons in the suit. (29 11- 217. 28 A. 174. 15 M. 
487, 30 0. 755, R.) The plaintiffs should, in 
the suit, as brought, be allowed to recover 
what is due to them, not exceeding the amount 
rateably due on the pmoerty they proceeded 
against. PONNUSAMI MUDALIAR v. SBINI- 
VASA Naicken. 31 M. 333. [Appl.. 5 M.L-T. 
258= 1 Ind. Cas. 80.] 


(795) S. 85—Parties to be joined in the suit 
—See C. P. Act XVIII OP 1881, s. 65. 1 N.L. 
R. 117. 


(796)—S. 85 —See APPELLATE COURT — 
OB.JECTIONS FIRST TAKEN IN APPEAL 18 A. 

109 = A.W.N. 1896, 7. 


(797) —S. 85—iS^e CiV. Pro. Code. 1906 
O. I, rr. 8 ( 2 ). 10 (2) (3). ( 6 ) and li, 5 O.C. 94 

(798) —S. 85—Mortgage suits—Right a 
manager of joint Hindu family to represent th 
co-parcenary—See CiV. Pro. CODE, 1908 
0. XVI, r. 1 . 5N.L.R. 181. 

(799) -S. 85 — See DECREE — DECREE 
Form op. 9 a. 125 = A.W.N. 1886. 318. 


(800)—8. 85—See Execution OF decree 
—Mode of Execution. 24 c. 190=ic W N 
156. 


(801) —S. 85—See Guardian—DUTIES and 

Powers of Guardian. 23 B. 287. 

(802) — 8 . 85—Mortgage of joint family pro- 
perty executed by father alone—Decree for fore¬ 
closure—Sons not made parties—Right of sons 
to redeem —See HINDU Law—ALIENATION, 
A.W.N. 1908, 106 = 5 A.L.J. 267 = 30 A. 256. 


(803) — 8 . 85 —See Hindu Law—aliena¬ 
tion. 270. 725 = 4 C.W.N. 701. 

(804) —S. 85—See Hindu Law—Debts 7 

A.L.J. 852 = 7 lod. Cas. 112, 

(805) —S. 85—Mortgage cf family property by 
managing member—Decree for sale—Suit by 
son and other members to recover the family 
property—See HINDU LAW—JOINT FAMILY, 
7 A.L.J. 945 = 7 Ind, Cas. 902. 

(8061—S. 85 — See HINDU LAW - JOINT 
Family, 25 A. 214=a.w.N. i903, 2i. 

(807)—8. 85—A mortgage decree could not 
bind persons of whose interest a mortgagee had 
notice and whom he omitted to implead in 
his suit as required by this section —See HINDU 
Law—JOINT FAMILY, 3 C-L.J. 12. 
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— continued. 

(808) —S. 85 —Sons of occupancy tenants in 
the Central Provinces, if a necessary party to a 
suit on a mortgage by the tenant or his father 

—See Landlord and Tenant—Miscel¬ 
laneous, 5 N-L.R. 103 = 3 Ind. Cas. 52. 

(809) —S. 85—See LIMITATION ACT, 1903, 
ART. 182 —Step in aid of execution 30 
c. 761=8 C.W.N. 251. 

(810) —S. 25—Suit by beoamidar for foreclo¬ 
sure of mortgage, maintainability of —See PAR¬ 
TIES TO Suit—General. 24 C. 644. 

(811) —S. 85—Suit by mortgagee against 
mortgagor and two of his sacs sale under 
decree obtained in—Suit by third son for bis 
share—See Parties to Suit—General, 21 
M. 222=8 M.L.J. 126. 

(812) —S. 85—Patties to a mortgage suit 
—St’e Parties to suit—S ee Parties to 
Suit—General, 15 M. 487. 

(813) — 8 . 85—See PARTIES TO SUIT- 
GENERAL, 19 a. 543 = A.W.N. 1897, 153, 22 
M. 207, 22 A. 212=A.W.N. 1900, 27. 2L A. 193, 
21 A. 149. 

(814) —S. 85—See Registration. 7 C.W.N. 

11 . 

(815)— 8 . 85—See RES JUDICATA—PARTIES, 

8 lod. Cas. 129=8 M.L.T. 445. 

(8X6)—S. 85. cl. (51—See HINDU LAW— 
ALIENATION. 5 N.L R. 117=3 Ind. Oas. 570. 

(817) — 8 . 85—See Nos. 71. 72, 73. 122, 216, 
461, 584. 671, supra. 

(818) —Si. 85 atul 3. notice —PiUnidars of a 
portion of properUj comprised in vuortgage have 
an interest in it—Such putnidars entitled to re¬ 
deem—Persons if 7iot putnidars entitled as 
seeo}ii mortqagees to redeem—Effect of not 
fuxving been parties to suif b\j mortgagee—Belief 
which plaintiff claims mttst be specific.—Hho 
notice required by s. 85 of the Transfer of Pro¬ 
perty Act need not be actual notice, and it in¬ 
cludes constructive notice as defined in s. 3 of 
the Act. [R., 64 P.R. 1908 = 132 P.W.R. 
1908.] Putnidars of part of the property com* 
prised in a mortgage clearly have an interest in 
such property within the meaning of 8 . 65, 
Transfer of Property Act, and are entitled to 
have an ooportunity of redeeming. (5 C.L.R* 
243. 8 C. 79.) R. [R . 7 C.W.N. 11. 31 C. 737, 
29 A. 679 = A.W.N. 1907, 227=4 A.L.J., 703, 

9 Bom. L.R. 656 (P.C.1=U C.WN. 561=5 
C.L.J. 663=17 M.L.J. 263=4 A.L.J. 344. 64 
P.R. 1903 = 132 P.W.R. I908j D., 7 0.0. 
243.] If defendants were not putnidars, they 
were entitled as second mortgagee to have an 
opportunity to redeem the prior mortgage and 
to be parties to that suit. Not having been 
parties, khas possession must not be given to 
the plaintifi. (5 C. 265, 5 C. 269,6 0.317. R.) 
[R., 7 C.W.N. 11. 31 0. 737, 29 A. 679 = A. 
W.N. 1907, 227 = 4 A.L.J. 703. 9 Bom. L-B- 
656, P,C. = 11 O.W.N. 561=5 C.L.J. 563= 
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17M.L.J. 263=4 A L.J. 344 ; D., 7 O.C. 243.] 
There mast be a speoifio claim of the relief de¬ 
sired. The mere ioseccioa of a general prayer 
clause in the plaint is not sufficient fjr the 
purpose. JUGUL KISSOBE LAL SINOH DEO 
V. Kabtic Ohunder Ghattopadhya. 2lC. 
116. on . 31 C. 433 = 8 C.W.N. 403.] 

(819)—Ss- 85, 81, 82, 95, 56, 60 —Mortgagee 
not compellablo to distribute the debt am mg the 
mortgaged properties or to inarstuil to his pro- 
jtidice—night of cmtribuiion, when nhtoins tn 
respect ot properties not comprised m sjitt— 
Powers of Court in inlroduchuj unneccssari/ 
complications under s. 85 and in executing mort- 
gage dccrce— When marshalling canbe exercised. 
—Where joint family property of the mortgagor 
and his two nephews is mortgaged to secure a 
family debt, and afterwards the equity of re¬ 
demption in the shares of the mortgagor and 
one of the nephews is sold away by the mort¬ 
gagor, there is nothing in the Act to suggest the 
view that, as between a mortgagee and the 
purchasers of the equity of redemption, the 
former can be compelled to distribute bis debt, 
rateably upon the mortgaged property, so as to ' 
entitle the purchasers to insist upon their in¬ 
terest not being proceeded with until after the 
unsold portion of the mortgaged property has 
been proceeded agaiost. (5 M. 385, h.) The 
mortgagee’s tight to bs paid the whole of bis 
debt, from whatever portion of the mortgaged 
properties be wishes to compromise in bis suit, 
cannot be questioned. In the event of the pur¬ 
chasers being obliged to pay the whole debt and 
being able to show that the unsold share is also 
liable, they would be entitled to cootcibation 
from the unsold share, notwitbetanding its oon- 
inclusion in the mortgagee’s suit, (2 A. 807, 20 
B. 615, F.) The rule, that all persona interested 
in the actual subject of the suit should be before 
the Court, in order that, as between them, com¬ 
plete justice might, as far as possible be done, 
cannot be taken as authorising a Court to com- 
plicate a suit by a mortgagee, by introduciog 
into it controversy, in which the mortgagee, is 
really not interested. If the action of a mort¬ 
gagee has had the effect of extinguishing the 
mortgage lien, upon any portion of the mort¬ 
gaged property, so as to relieve it from the lia¬ 
bility to bear its proportion of the debt, be can¬ 
not recover more than what the property be 
proceeds against would be rateably liable for. 
And where a mortgagor conveys not merely the 
equity of redemption in a portion of the mort¬ 
gaged property, but the property itself, free 
from any liability to contribute to the mort¬ 
gage detrt, the purchaser may insist upon the 
mor^agee proceeding, in the first instance, 
against the mortgaged property which is un¬ 
sold in the bands of the mortgagor. But 
where the purchasers have not purchased it free 
from the mortgage and where the share not 
proceeded against is not in the bands of the 
mortgagor, and is the property of a tliird par ty, 
who is a/^nght to bo affooted by a transaction 
entered into by another, purporting to act 
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under the power incident to the position of the 
mortgagor of a joint family, the doctrine of 
marshalling does not apply. Nor does it apply 
so as to compel a mortgagee to proc‘ed against 
a security which may be iosuffioieol, or doubt¬ 
ful, or m^y involve him in litigation to realise. 
As regards the execution of a mortgage decree, 
it is quite competent to the Court to exercise 
its control so as to bring to sale, in a particular 
order, the different items of property comprised 
in the decree, with a view properly to adjust 
the equities possessed by the parties before it 
(abitcn. Krishna ayyar v. Muthukumara- 
SWAMIYA PILLAI, 29 M. 217. (9 0.406, D.) 

[Oisi., 6 C.L.J 46 ; 5 C.L.J. 274; Expl- lO 

App».,3lM. 419=18 M.L.J. 229 = 3 iM.L.T. 
287 : R , 31 M. 333. 10 C.L.J. 150.] 

(820)—Ss. 85, 86,08 and89 — Puisnemortgagee 
made party-defendant in a suit by first mortgagee 
—Decree directing mortgagor to pay second nuirt- 
gagee also, validity of—Rate of interest after 
dale fixed for payment of decretal amount— 
Right of second mortgagee to redeem first mort¬ 
gage.—Asuii was brought by the first mortgagee 
to recover a oertaio sum due to him from the 
mortgagors. In the suit, the second mortgagee 
also was made a party defendant. The Sub¬ 
ordinate Judge directed that, on default in 
the payment of the ^amounts due to the first 
and second mortgagees, the mortgaged pro¬ 
perties should be sold and the sale-proceeds 
distributed in the maoner provided in the 
Transfer of Property Act. The contractual rate 
of interest was allowed to the mortgagees up to 
the date fixed for payment and thereafter the in¬ 
terest was to be 3 p.c. ptr annum. There was no 
provision in the decree allowing the second mort¬ 
gagee to redeem the first mortgage by paying off 
the debt due to him. Held, the object of making 
a second mortgagee a party defendant is that the 
property may be sold free of hie encumbrance, 
not to enable him to practically obtain a decree 
agaiost the principle defendant without bring¬ 
ing a suit properly framed for that purpose. 
The provisions of Oh. HI of the Court-Fees Aot 
would be defeated if the decree be allowed to 
stand as it did. Held, also, that the plaintiff 
mortgagee is entitled to interest at the rate sti¬ 
pulated in the bonds till the date fixed for pay¬ 
ment and thenceforth until payment, at the 
Court rate of 6^^. c. per annum. Held, further 
that the decree of the lower Court should bo 
modified so as to enable the second mortgagee 
to redeem the first mortgage. L. J. MACKIN¬ 
TOSH v. N. s. Watkins. 1 C.L.J, 31. (24 
C. 190, 29 C. 43, 25 M. 103. i?.; 5 C. 101, 22 
C. 100, D.) [B., 10C.L.J. 150.] 

1821)—Ss. 85, 88—.Mon-joinder of parlies — 
Joint Hindu family—Suit for sale on mortgage 
by father,loiOiout joining sons — Civ. Pro, Code, 
8. 42— Act I of 1877 (Specific Relief Act), e. 42. 
In a suit brought by the sons of a mortgagor as 
members of a joint Hindu family, against the 
father and the mortgagee (or a deoUration that 
their share out of (he anoestral property was 
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Dot liable to attachment and sale by the mort* 
gagec io execution of a decree obtained against 
tbe mortgagor, on the ground that they were 
not parties to tbe suit by tbe mortgagee— Held. 
that the sons cannot set up their rights against 
their father’s alienation for an antecedent debt, 
or against bis creditor’s remedies for their debts, 
if not tainted with immorality on tbe sole 
ground that they were not made patties to the 
suit by the mortgagee. Held, s. 85 of Act IV of 
1882 has introduced no change in the rights 
and liabilities of a mortgagee, who ought to 
have been but was not made a party to the suit, 
fiefd further, that it being entirely in the dis¬ 
cretion of the Court to grant or refuse such a 
declaration, as was asked for in this suit, a Court 
does not exercise a sound discretion io makiug 
a declaration io any suit, which is brought in 
contraventiou of s. 42 of the Code of Civil Pro¬ 
cedure. SHEO Rattan v. Jagmohan Singh. 
1 O.C 53. (17 A 687. Ot?s. from ; 13 A. 432, 
Discussed-, 13 C. 21 4 O.C. 93; Enuncia¬ 

ted, 4 O.C. 178.] 
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the rules on this subject is abundantly appa¬ 
rent from the confusion that has taken place in 
the present proceedings- MAUNG KO v. 

Maung KYE, U B R. 1892-1896, Yol. II. 886. 
[R.. L.B.R. 1905—1906, 169, 241, U.B.R. 
1907, 4th Qr., Evidence 13.] 

(824)—Ss. 85, 96 — Mortgagee holding two 
mortgages on same property ~ Right io sue on 
first mortgage alone for sale of mortgaged pro- 
pertg. —A person who claims to have a simple 
mortgage and a subsequent usufructuary 
mortgage on one and the same property cannot 
maintain a suit on the first mortgage alone for 
sale of tbe mortgaged property subject to tbe 
subsequent mortgage in his own favour. 
DORASAMI V. VENKATASESHAYYAR, 2S M. 
108 = 11 M.L.J. 373. [Not F., 3 Ind. Cas. 
176 ; F., 30 M. 353=17 M L.J. 301 = 2 M.L T. 
330: Aj}})!-., 1 C.L.J. 31; R., 7 0 0. 152.30 
B. 156 = 7 Bom. L R. 811, 17 M.L.J. 515. 17 
M.L.J. 20. Note, 31 A. 182 = 6 -l.L.J. 654 = 

2 Ind. Gas 859.] 


(822) —Ss. 85. 91 —Attachment of mortgaged 
property by holder of a money decree—Suit on 
mortgage— Decree—Attaching creditor not made 
parly, effect o/.—Where mortgaged property was 
attached by a person holding only money- 
decree, and after attachment the mortgagee 
brought a suit on his mortgage and obtained a ^ 
decree for sale, without impleading tbe attach¬ 
ing creditor as a party ; Held, that tbe order 
for sale obtained by tbe mortgagee was not 
binding on the attaching creditor, who was ; 
entitled to bring the property to sale under bis | 
attachment. Titali Venkata SEETHARA- I 
MAYYA V. VEDVLA VENKATARAMAYYA, IS | 
Ind. Caa. 334. 

(823) — Ss, 85, 91— Redemption—Persons en¬ 
titled to redcem-Plainl defective for non-joinder 
of parties—Generalprincij>le to be followed such 
ns contained in Transfer of Property Act .—On 
tbe principle laid down in s. 85 of the Transfer 
of Property Act, all persons having an interest 
in tbe property comprised in tbe mortgage 
ought to have been joined in tbe suit provided 
tbe plaintifi bad notice of such interest, which, 
of course, in this case, he had. Tbe language 
of the section is very stringeut, saying that all 
such persons must be joined as parties. Tbe 
Transfer of Property Act has not been brought 
into force as yet in this province but the spirit 
of the rules which it contains is tbe natural 
guide of Courts bound under s. 4 (2) of the 
Civil Courts Regulation to act according to 
justice, equity and good conscience. Besides 
this, the Courts in Upper Burmah are under a 
special obligation in tbe matter, for by Circular 
No. 24 (Civil) of 1892 this High Court has. ! 
with the previous approval of the Local Goveru- 
ment, directed that they “shall be guided, so 
far as may be, by the provisions of ss- 83 to 97, 
both inclusive, of the Transfer of Property Act, 
in dealing with suits relating to mortgages.” 

It was therefore tbe plain duty of the Courts 
below to insist on tbe joinder of all the proper 
parties. The necessity of a strict adherence to 


(825)— Ss. 85, 96 —Prior mortgagee, express 
reservalio7i in a tnorlgage decree of the admitted 
rights of a, necessity of—Decree to be construed 
with reference to pleadings and admissions.— 
Granting, though it is open to doubt, that a 
mortgage suit in which all the parties admit 
the existence of, and raise no dispute about a 
prior incumbrance in favour of a person not 
impleaded in the suit is liable to be dismissed as 
one framed io contravention of s. 65 of tbe Aot, 
there is yet nothing in tbe provisions of tbe Aot, 
which requires that the decree in such a suit 
should, in terms, reserve the rights of such 
prior incumbrancer and ebould expressly 
order the sale to be subject to suoh rights and 
8 . 96 of tbe Act cannot be construed as im¬ 
plying that whenever property is not to be 
sold free from a prior mortgage, the decree 
should reserve tbe prior mortgagee’s rights in 
express terms even when suoh rights have to be 
admitted and undisputed and bis rights there¬ 
fore will be left unaffected by the omission to 
make a special reservation of them in the de¬ 
cree itself. Further where tbe plaiutiff has 
claimed for relief only subject to such admitted 
rights, the decree cauuot possibly be construed 
aod if the Court had granted him larger relief 
than he himself asked for. The decree might 
have clearly provided that the mortgaged pro¬ 
perty should be sold subject to the prior mort¬ 
gage and the proper course to be observed in 
drawing up a decree is that pointed out in 
Lachmi Narainv. Jwala Nath (18 A. 344, B.,) 
still, io construing a decree, admission in tbe 
pleadings or in the course of the case'should 
not be ignored and the decree taken as nega¬ 
tiving any right which was conceded by all 
parties, and in respect of which there was no 
necessity for the Court to make reference in 
terms in the decree, provided such a construc¬ 
tion does not infringe any statutory provision. 
Srinivasa Row Sahib v. Ybmunabhai 
AMMAL, 29 M.84 = 16 M.L J. 80. [F., X7 M. 
L.J. 33 N.;ii., 7M.L.T. 191.] 
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(826) — S. fd6—Mortgage—Decree for fore- 
cUfture — Failure to aeposit mortgage-moneij 
within time fixed — Execution of decree. —Od the 
13(h October 1883, W obtained a decree for 
foreclosure in terms of s. 86 of tbe Transfer of 
Property Act, declaring that if the mortgage 
money were not paid within six months, tbe 
defendant should be absolutely debarred from 
all right to redeem tbe property. The defend¬ 
ant judgment-debtor diu not deposit tbe 
money till the l4th of April 1883, Tbe Court 
executing tbe decree held that as tbe money 
bad been deposited beyond lime, tbe mortgage 
ehould be foreclosed aud made an order accord¬ 
ingly. On appeal, tbe lower appellate Court 
held that tbe payment of the money on the 
14th instead of on tbe 13th April might be 
treated as an application lor extensrion of time 
and set aside the order of tbe Court of first 
instance. On appeal to the High Court, it was 
held, that the terms of a decree cannot be modi¬ 
fied by tbe Court executing the decree, and m 
the present case, even if it were to exclude tbe 
18th October 1683, the deposit made by the 
defendant judgment-debtor was beyond time, 
six mouths being clearly named in tbe decree. 
The decree of the lower Court was accordingly 
reversed. Wali Muhaumed v. HuSaIN 
BAKHSH, A.W.M. 1884. 178. 

(827) —5- 86—Aj)i,licatian for order absolute 
Of decree Diet—Application for execution- Inter¬ 
vention of objections subsequently proved to oe 
grcitnjless— Continuation or revival of previous 
application — Lunitation Act (XV of 1877), 
tcti. 11 , art, 178— Limilalwn Act (IX of iHOtSi. 
art. 18l, ivheihtr governs application for order 
absolute under 0. XXXIV, r. 3 , of Civ. Fro. 
Code {Act V of 1908).— Under the law, as it 
Stood before the Uiv. Fro. Code of 1908 and 
tbs Limitation Act of 1908 came into operation, 
there was no rule of limitation applicaole to an 
application for order absolute, ot a decree nisi 
made under s. 86 of tbe Transfer of Property 
Act (33 C. 934, 6 C.L.J. 119, 34 C. 673, 11 
O.W.N. 674, P.) An application forezecution 
of a decree may oe treated as in aontinuation or 
for revival of a previous applioacioo. similar in 
■cope and obaraoier, tbe consideration of which 
bas been interrupted by the intervention of 
objections and claims subsequently proved to bo 
groundless, or has been suspsoded by reason of 
an injunction or like obstruction. (I C.L.J. 381 
83 La. 102, 27 A. 334, 18 M L.J. 259, 9 C. 
W.N. 601, 3 A.L.J. 397, 7 Bom. L-R. 438 
38 0. 487, 34 B. S4S, 18 A. 483, /{.) Art. 178 
of the Limitation Act of 1877 did not apply to 
•pplioations beyond the scope of Civ. Pro. Code, 
but it does not follovr that that article, or tbe 
oorreepondiog article of tbe Limitation Aot of 
1908, applies to ail appliostions made in the 
ooorse of asuit. Art. 181 of i be Limitation Aot 
of 1908 does not govern an application for oraer 
absolute under O. XXXX7, r. 8 of tbe Code of 
1908. A decree nisi in a mortgage suit was made 
on March 80, 1904, for loreolcsure, and there 
was also a decree made for ooete against tbe 
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mortgagee in favour of the daughters of tbe 
mortgagor who were made parties to the suit. 
An apptal from tbe decree was withdrawn on 
March 5, 1907. On September 9,1908, an appli- 
cation was made for order absolute for fore¬ 
closure by M, the decree-boldtr. On Septem¬ 
ber 19, 1908, A objected that the decree nisi 
had been purchased by her at execution sale for 
costs of the daughters of tbe mortgagor on 
August 11, 1908, which was confirmed on 
November 4.1908, and she alone was competent 
to execute the decree nisi. M. then applied on 
December 23, 1908. for reversal of the sale. A, 
in the meanwhile, applied for execution of the 
decree, and the Court on December 19, 1908, 
dismissed tbe applicaiion of M for decree 
absolute. On July 7. 1909, the sale was set 
aside, and the application of A for order abso* 
lute was dismissed. On the next day. that is, 
on July 8, 1909, M applied for order absolute, 
but DO order was passed on that application. A 
appealed frem the order setting aside the sale, 
and the appeal was dismissed on February 2, 
1910. On February 10, M again applied that 

her application of July 8 might be taken into 

consideration and order absolute may be made. 
The judgment debtor objected that it was bar¬ 
red by limitation : Beld. that the applications 
of July 8. 1909, and February 10, 1910, should 
be treated in substance as applications for rivi- 
val or continuation of the original application 
for order absolute made on September 9, 1908, 
and that, even if either of these two applications 
be treated as an independent application, it is 
j not barred by limitation, as art. 181 cf the 
Limitation Act of 1908 does notgovern applica¬ 
tions in pending suits by which tbe Courtis 
invited to make tbe final decree. Madhan 
MON i Dasi v. Pamela Lambart. 6 lad. Cas. 
S37=12 C.L.J. 326 = 37 C. 796. 

(823)—S. 86— Mortgage by conditional sale— 
Detree—Informal and irregular —Execution- 
Order absolute—Delivenj of possession. —Where 
in a suit upon a mortgagee by conditional sale, 
the plaintiff mortgagee prayed that tbe defend- 
ant should be debarred from the right to 
redeem in case tbe money was not paid within 
a certain time, and the Court passed a decree 
in tbe following terms, “ that the claim be 
decreed with costs, with interest at 6» r 
per annum; that the defendant do pay to the 
plaintiff tbe decretal money within two months.” 
3tld, that tbe decree, though irregular as to 
the form, was, in effect, a decree for forecloanre 
within tbe moaning of 8. 86 of the Transfer of 
Properly Act. Htld, further, that after the de¬ 
cree bad been made absolute and no appeal laid 
against tbe decree absolute, it was not open to 
tbe defendant to object to the delivery of 
posaeasioD to the plaintiff. Joobndra Chan- 
DBA Boy V. Rama Nath Bhattaohabya. 

4 0.L.J. S83. 

(829)—S. 86—Sttif by mortgagee — Decree 
directing payment by mortgagor within a certain 
time and in default foreclosure-Default ^ 
mortgagor—Possession of mortgagee adveru— 
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Sfcond suit Oji mortgagor for redemption barred- 
— lu a suis iustisated by a mortgagee, adecree 
was passed to the efiect chat, if the amount due 
under the mortgage on a date fixed, be not 
paid on that date, the mortgage would be fore¬ 
closed aud the defendant mortgagor would be 
a,b5o)utcly debarred of all right to redeem. Before 
the date so fixed, the mortgagor applied for an 
extension of the time for payment of the mort¬ 
gage-amount and got the extension on condition 
Chat the m ortgagee should immediately obtain 
possession of the mortgaged premises and be in 
possession until payment was made by the 
mortgagor and should surrender possession at 
the time of such payment. The term fixed 
expired; the mortgagor did not pay the amount; 
and the mortgagee held possession for more 
than twelve years. . The mortgagor now sued 
for redemption on payment of the mortgage 
amount, Bcld, that, apart from the question 
whether the mortgagor can bring a suit for 
redemption when he failed to pay the mortgage- 
amount ordered to be paid under tbe decree in 
the first suit, tbe suit was barred by limitation, 
more than twelve years having expired since 
the date fixed in tbe decree in the first suit, as 
also more than twelve years from tbe date as 
per the extension granted, and tbe defendant 
having, by adverse possession for more than 
twelve years, acquired an indefeasible title to 
tbe property ; the possession of tbe defendant, 
after the lapse of tbe term fixed for payment, 
was not as mortgagee but as absolute owner. 
MAKHAN V. Bhagik.ath PERSHAD, 8 O.C. 33 
(19 M. 249, P.C., D.) 

(830) —S. 86 —Decree for foreclosure—Delivery 
of 2^osscssio» to mortgagee on exf^iry of period 
specified for payment —Decree—Not made absolute 
—Right of mortgagor to sue for redemvtion .— 
Where alter the expiry of the period specified 
for payment of money due under a decree 
for foreclosure obtained under s. 86. T. P. Act. 
the mortgagee obtained possession without an 
order absolute for foreclosure being passed the 
mortgagor could not bring a separate suit for 
redemption but could only enforce any rights 
that he might have by application in the 
original proceedings. A suit for redemption 
brought in a Court of higher jurisdiction could 
not be treated as an application in the original 
proceedings. BaxI v. ICESHO RaO, 7 C.P.L.R. 
40. (14 C. 605.16 C. 246. 18 C. 139, R.) [R.«e 
F., 9 C. P.L R. 75, 1 N.L.R. 81.] 

(831) — S. 86 —Foicelosiire decree — Compi- 
tency of Court to give pirsonal decree in nidi- 
tion. —Under s. 86 of the Act the Court cau 
pass a decree for foreclosure of tbe mortgaged 
property only and oaunot in addition give a 
decree against the mortgagors personally for 
tbe mortgage-money and costs. KhusHAL 
SINGH v. SHRINIVAS RAO, 2 C.P L.R. 94. 
[Diss.. 12 C.P.L.R. 73.] 

(832) -S. 80—5ee DECREE—DECREE, CON¬ 
STRUCTION OF, 20 0. 279. 
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(833) —S- 86—See EXECUTION OP DECREE 
—Mode of Execution, 16 A. 269 = A.W.N. 
1894, 79. 

(834) —S. 86 —See INTEREST— Cases where 
interest was not SPECIPICAIiLY PRO¬ 
VIDED FOR. 24 C. 766-1 C.W.N. 550, 21 M. 
364,20 0. 360. 

(935)—S. 86-See SUITS VALUATION ACT, 
1887, 8. 11. 2 O.C. 10a. 

(836) —S. 86— Cl. IV—Right of sub-mortgagee 
to siii for sale of original mortgagor's Interest- 
Meaning of prop rty.—ThQ term “derivative 
mortgage” is used in text-books and decided 
cases as synonymoui with “ sub-mortgage.” 
A sub-moregaged or assignee of a sub-mortgage 
being " a person who claims by derived title” 
within the meaning of s. 86 of tbe Transfer of 
Property Act, can sue for the sale of the original 
mortgagor’s interest in circumstances which 
would have entitled the mortgagee, on the date 
of tbe sub-mortgage, to sue for such relief. 
Tae rule is based on the same principle as 
allows the original mortgagor to redeem the 
sub-mortgage. [P., P.L.R. 1900, p. 219, P.B., 
9 0C. 233; 4p/)r., 27 A-472 = 2 A.L.J. 162 = 
A W.N. 1905, 58 : R., 1 O C. 53. U B.R 1906, 
Sub-Mortgage, 1, 9 C.L.J. 429, 29 A. 385, 
F.B. = 4 M.L.J. 273-A.WN. 1907, 97, 14 
C.W.N. 165. 10 C.LJ. 470,] The term'• pro¬ 
perty” in Cb. IV of the T. P. Act includes not 
merely the “actual physical objeet” as was 
held in IS A. 432 and 18 A. 113, but also mere 

I tights relating to phvsical objects, MUTHU 
VIJAYA v. VESKATACHELLAM CHETTY, 20 
M. 3S=6H.L.J. 235. [R.. 29 A. 385. F.B.= 

4 A.L.J. 273=A.W.N. 1907, 97. 1 O.C. 105, 

5 0 C. 335 ] 

(835-a)-S. 86-See Nos. 46. 49. 216, 272, 
328, 461, S62, 585, 820, supra, and No. 945, 
infra. 

(837) —Ss. 86 and Mortgage—Foreclosure 

—Ruisne mortgage — D-icree for forecloswe— 
Foreclosure suit — Civ. Pro Code (Act XIV of 
1882), s. 24i—Ap2)lieaiion—Suii. —On the 20th 
July 1899, C executed a mortgage by condition¬ 
al sale in favour of B and K, with regard to 
villages Pataca and Bbatpuca. On the SQnd 
October 1839, C executed a second mortgage 
by conditional sale in favour of A and B : this 
mortgige comprised Patara and eight other 
villages not including Bhatpura. On the Ist 

{ October 1891. A sold bis moiety of this mort¬ 
gage to G. On the 17tb September 1893, B 
and K commenced a suit against C and G for 
foreclosure of the first mortgage. On the 27tb 
September 1893, B and G commenced a suit 
in the same Court against C for focsolosute of 
the second mortgage. Oo the 22Dd December 
■ 1894 decrees were made in both these suits. By 
' the decree in the first suit it was ordered that 
I on the defendant paying to the plaintiff or Into 
: Court on the 22nd April 1895, a stated sum, 
j the plaintiff should deliver up to the defendant 
^ all documents in his possession relatiag to the 
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■ mortgaged propsttyaod should traosfer the pro¬ 
perty to the defendant free from incumbtances 
. created by the plaintia, but if such piymmt 
were not made oo the date Bred the defendant 
should be absolutely debarred of all right to 
redeem the property. The decree in the second 
suit was in the same form midatis mutan Hi. The 
time for redemption oo the decree was from time 
to time eolarged but the money was not paid 
by the mortgagor. Pinalty, oo the 3rd January 
1896, when the enlarged time was about to 
.expire, G paid into Court a sum of monev. and 
that sum was taken out by the plaintiffs, the 
first mortgagees, in disoharge of their mortgages. 
On the 3rd August 1897, G mideao application 
to the Court that a decree for absolute foreclo¬ 
sure of the mortgaged pr.ooerty might be pre¬ 
pared in his favour. This application was 
dismissed by the Subordinate -Judge oo the 
grounds that as G paid up the amount due 
under the decree and complied with the 
order embodied in the decree, the decree 
no longer remtined c.apable of execution, 
and that ai G hai becjina the rjpresentative 
of the prior mortgagee under s. 74 of the 
Transfer of Property Act, he was entitled to 
bring a suit for foreclosure On the 3rd Feb- 
rutry 1393, G commenced a foreclosure suit 
apinst B. K and C. B objected to the suit on 
the ground that it was barred by a. 244 of tbe 

High Court held 
that the suit was so barred. Held, (1) that 
B. 244 of the Civil Procedure Code was oo bar to 
the suit since on paymint by G of tbe sum into 
Court before the expiry of the enlarged time 
and acceptance of that sum by the pUiotiffs 
the decree was spent and became discharged 
and ptisfied, and there was, therefore, noth¬ 
ing left to be done in the execution de¬ 
partment. G, having made that payment, 
acquired under a. 74 of the Transfer of Pro¬ 
perty Act, all tbe rights and powers of the mort- 
gagee.s as such, but this would not have the 
. effect of reviving orgiving validity to a decree ; 
which by the terms of it hid become discharge J 
(2) that the decree passed in the fir.-jt suit was 
not adapted to a suit by a first mortgagee 
egamst subsequent incumbrancers and mort¬ 
gagor. It appeared to be a transcript of the 
^rm of order given in s. 86 of the Transfer of 
Property Act; that form contemplates a suit 
between one mirtgageo and the mortgagor 
*Qd should be treated as a common form 
and not to be literally followed in every suit for 
foreclosure, but to be adapted to tbe particular 
oitcumstaaces of each case. Tbe decree in 
question did not provide for the exercise by the 
puisne incumbrancers of thoir successive rights 
of r^emption or for working out tbe rights 
of (he parties in the event of any puisne in- 
oumbranoer in front of tbe mortgagor re¬ 
deeming tbe mortgaged property so as to 
make a complete decree. GOPI Nabain v. 
B^D BAN81DHAB. 7 Bom. L.R. 427=9 
® A.L.J. 388. P.C. = 2C.L.J. 173 

191 = 27 1.323=32 l.A. 123 = 8 

.^Af. 799 ^ 
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(938)—Ss. 86 and 87— DA&rt>t> i 

oHa.ned agai..d n/f 

title obtained onlf, against some of (he defendant' 

the defcHiant n^jainst whom no order nbZlutl 
mssed, i-lh-ct Oj-Porcclosnre decree di.schZd 

aK-Z'-r-"' tT 

rSoir 

i" 'S’; 

r It H 

respondeat iaatituted e suit for fore' 1 „"L on 

order onJlVo Proceedings and obtained the 
«n fi! !.^ ae^inst thesonsof B. Siib«equentlv 

order obtained agamafc the sons of B did nor 
bind him and that he should be ahowed to 

reTeemtho^ 

which the '“cney 

respondent withdrew and thus 

his mortgage wa.. satisfied. The resnondeSt 

thTsoo^’^o? 

tno sons of B alone, sought to redeem K'n 

Thequestion for dection w;s. 
wbetber tbe order absolute obtained bv the 

T ^^‘=cnsidered as subsist 

posited in hadbeen de- 

ipiiiili 

SililiSsi 


fifoi pt7Sr*iiT 

been made abmiate oruotil ^ 
b..b.. deoree 
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case may be, where the poiot in issue is, whether 

an appeal lies from aa order made in the course 

of such proceedings. (‘J N.L.R. 178, F.\ I 

N.L.R. 143. 3 C.W.N. 756. R.: 3 N.L.R. 55. 

Not F.) S. 87 of the Transfer of Property Act, 

does not contemplate the framing of a separate 

decree in the event of payment being made, as 

ordered in the decree conditional. GanPATI 

V. Da.ii, 4 N.L.R. 138 
♦ 

(840) —Ss. 86, 87 —Tivis for redemption — 
PimessHDi by viorfyoqee —The right of the 
mortgagor to redeem is not concluded other¬ 
wise or earlier than by an order under a. 87 of 
the Transfer of Property Act, and the fact that 
possession has been taken by the mortgagee 
under an order of Court does not affect such 
right. SALIG RaM v. iIUU4DAN, 25 A. 231 = 
A.W.N. 1903. 20. (20 A. 446, 27 0. 705, H.) 
[R.. 2 N.L.R. 137 J 

(841) —5.S’. 86, 87 — E.rtension ef time fired by 
Otiyinnl Cciirt by possmij of dfcree by Afpetlnte 
Court .—Where a time is fixed under s. 86 for 
payment of the decree amount the passing of a 
decree by the Appellate Court does not exieod 
the time, in the absence of an express provision 
to that effect in thedecree. Thakuh Narwar- 
SINGH V. TULSI RAM, Jl C.P L.R. llS- (18 
A. 456. 16 M. 214, R.) 

(842) -Ss. 86. 87-Scope of.—S. 87 of the 
Transfer of Property Act empowers the Court 
making thedecree in a suit for foreclosure, upon 
good cause shown, and upon such terms, if any, 
as it thicks fit, to postpone the day appointed 
for the payment. Beading that section and 
8.SC together, it seems clear that the amount to 
be paid to avoid foreclosure is the amount 
determined under s. 86, plus the costs incurred 
and allowed subsequent to the decree, and jdm 
also any additional sum which, when an exten¬ 
sion is granted, may be made payable. RaFI 
KUNNISSA BIBI V. TARINI CHURN SlRKAR 

20 C 279. 

(843) —S3. 86. 87—See LIMITATION ACT 
1908, art. 10, 20 A. 358-A.W.N. 1898, 67. 

(844) —Ss. 86 and 87—Mortgage—Decree for 
foreclosure—Appeal against a portion of decree 
—Execution ol appellate decree —See LIMITA¬ 
TION ACT, 1908, arts. 181, 182, 2 A.L.J. 180, 
F.B. = A.W N. 1905 70 = 27 A. 501. F B. 

(845) —Ss. 86. 87—Sec LIMITATION ACT, 
1908. arts. 181, 182, 24 A. 642 = A.W.N. 1902, 
160. 

(846) —Ss. 86-87—Sec SALE—SALE IN EXE¬ 
CUTION OF Decree—Setting aside Sale, 
13 0. 346. 

(847) — Ss, 86 to 88, Scope cf. — The provisions 
of ss. 86 lo88 of the Transfer of Property Act 
do not apply to 12 C. 569 (F.B.). S. 86 of the 
Transfer of Property Act directs that thedecree 
shall order an account to be taken of what will 
be due to the plaintiff for principal and the 
interest on the mortgage up to the day on 
which the mortgagor may redeem. Manoni- 
BAM KARWABI V. RAJ FATI KOBBI, 20 C. 366, 
Note, 
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(840)—Ss. 86 to 88, scope of —Decree for fore- 
chMire—Order absolute, e^rct of.—Per Stan¬ 
ley, C. J.—Thedecree pas>^ed under s. 86 is 
not a money-decree, nor is the order absolute 
passed under s. 87 such a decree. The order 
absolute for foreclosure, so far from directing 
the payment of the mortgage-debt, has the 
effect of discharging the debt. If. in a fore¬ 
closure-suit, the mortgagor thinks fit to pay the 
mortgage-debt, and thus save hieinterest in the 
property, he does so by reason of the obliga¬ 
tion, which he undertook when be executed 
the mortgage security, and with a view to pre¬ 
serve the property, and not in obedience to any 
order of the Court. Any paymentmade by him 
will not be in execution of the decree. The 
decree nui puts him under no obligation tu pay 
the debt, but simply declares what the conse¬ 
quences of non-payment will be. Similar 
observations apply to the order contemplated 
by s. 68 of the Act. The mortgage security 
does not lose its character, until an order abso¬ 
lute for foreclosure ‘ is passed. It remains iv 
debt secured upon the property. It is only 
when the order absolute for foreclosure has 
been passed, that the debt is discharged and, 
in lieu of it, the mortgagee acquires the abso¬ 
lute ownership of the property. SHAM SUNDBB 
V. Muhammad Ihtis.^m ali. 2 A.L.J, 180. 

F B. = A.W.N. 1905, 70 = 27 A. SOI. 

(849) —Ss. 86. 87. 88. 89—See EXECUTION 
OF Decree—Miscellaneous, 4 O.0.301. 

(850) —Ss, 86, 87,89— Foreclosure decree— 
Discretion of Court to enlarge time for redemp¬ 
tion.—-It, is within the discretion of the Court 
to enlarge or not to enlarge time, so as to allow 
redemption at a late stage and a mortgagor has 
not an absolute right of redemption at any time 
before an order absolute for foreclosure is passed. 
KESH4V RAO KAWALB V. Baxi, 9 C.P.L R. 78; 
BUDDHU LAL PARMANAND 3.4C V. BALDEO 
Pbrsad, 9 C.P.L.R. 78. (16 0. 246, 18 0. 139. 

D ) [/?.. 12 C.P.L.R. 101, 2 N.L.R. 137.] 

(851) —Ss. 86, 87. 93—See PRE-EMPTION- 
MISCELLANEOUS. 10 0. C. 374. 

(852) —Ss. 86 and 89— Award of interest for 
period subiequent to date fixed for payment in 
decree—Practice—Decree silent as to vaymentof 
such interest—Effect.—Thoagh ss. 86 and 88 of 
the Act do not confer any power on the Court 
to award interest on the mortgage money foe 
any period subsequent to the date fixed forpay- 
mentby thedecree, still the Court has power 
derived from a long course of practice, which 
has not been forbidden by the legislature, in 
spite of the sections to award subsequent interest 
and where the decree is silent as to the payment 
of such subsequent interest it must be inter¬ 
preted as awarding interest only up to the data 
fixed for payment. SETH Ghasiram MAHE- 
SHRi V. Raja Gokoldas, 47 C.P.L.R. 164. 
(26 C. 39, Expl; 21 A. 361, D.) 

(853) —Ss, 86 and 66—Decree for sale on a 
mortgage—R ate of inUresi ofUr date fixed fa 
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payment.—^VfheiQ a decree for sale on a mort¬ 
gage gives interest after the date fixed by the 
decree for payments of the mortgage-debt, it is 
not neoessary that suoh interest should be at 
the contractual rate. L4CHME NARAIN v- 
DmanDat, A.W.N. 1907, 60 = 4 a L.J. 219 
=29 A. 322. (26 C. 39, 2 C.W.N. 249, B.) 
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passed the decree in iii7kin!f it absolute.—Pen¬ 
dency of an appeal against'a preliminary decree 
made under s. 86, Transfer of Property Act, 
does not prevent the Court which passed the 
decree from making it absolute. Madan 
Mohahmitter V. BamHuri Sahu, IC.W. 
N. 197. 


(854)— Ss. 86 and 68—Decree wider—Claim 
by mortgagor to redeem before the expiry o/ the 
term allowed. —Where, in acsordanoe with the 
provisione of ss. 86 and 68 of the Act. a condi¬ 
tional decree for sale was passed fixing a data 
for payment, the moctgigor could not claim to 
redeem before the expiry of the term allowed, 
on payment of the principal money and cost 
together with interest calculated up to the 
actual date of payment, though it was open to 
him to move the Court before passing a condi¬ 
tional decree to accelerate the date fixed for 
payment. Khuman SiNQH v. Bbolanath, 

1 N.L.R. 106. 

(856)—iS’s. 86 and88—Interestallowa'ile after 
datA fixed for payment—Construction of decree 
—Decree when ambiguous to be construed as a 
decree in accordance with law.—Where it is 
possible to do so the construction to be placed 
upon a decree is that construction which would 
make tbe decree one in accordance with the 
law. If a decree goes beyond what the Uw 
allows and leaves no doubt as to tbe construe 
tion to be placed upon it, then tbe Court 
executing tbe decree has no option but to 
execute it for tbe sum decreed, even though it 
be a sum beyond wbat tbe law allows. It is 
not competent to a Court making a decree for 
sale under s. 68 of the Trao.sler of Property Act, 
1682, to allow interest beyond tbe date fixed in 
the decree for tbo payment of the mortgage 
money. THE MAHARAJAH OFBHtBATPUB 

V. Bani Kanno DEI. A.W.N 1898. 164. (19 
A. 174, Apor.i *24 C. 766. Dtss.j [Reversed, 23 
A. 181, P.O.: R.28 A. 223. P.C. = 3C.L.J. 85 = 
16M.L J. 160 = 1 M.L.T.G5. 3 0 0.129; R., 
21 A. 361.] 

(860—88.86, 88—Sre DECREE-DECREE, 

Construction of,19 a. 174 = a.w.n. 1897,9. 

1857)-Ss. 86, 88—See Decree—DECREE. 
Construction of, 2i a. 36i. p.b.=a.w.n. 
1899, 91. 

(8681—83. 86. 88-.9;« DECREE—DECREE, 

Form OP, 23 M. 637. 

(859)—Ss. 86, 88—See EXECUTION OP DE¬ 
CREE—MODE OF Execution. 7 a. 194 = a. 

W. N. 1884, 332. 

(8601—88. 86. 88—See HINDU Law—Stbi- 
DHANAlf, 3 O C. 130. 

(661)—Ss. 80and 68—See Intebbbt-Cabbs 
WHERE INTBBBBT WAS NOT SPECIFICALLY 
PBOVIDBDFOB. 26 0 39, PC. = 25 1.A. 179 = 

2 C.W.N. 688, 30 B. 744. 31 0. 374. 

(8631—'Se. 86, 68, 69—Appeal against pre- 
Jiminary dezree— Authority of Court lohieh 


(863) —Ss. 86. 88 and 9i—Direction in the 
decree for payment cf interest beyond tfie day 
jixed tlown to the day of actual payment .— 
8s. 86 and 88 of the Transfer of Property Act, 
1882, contain no direction for interest beyond 
the day to be fixed by the Court up to which 
the account is directed to be taken. It is, 
however, competent to the Court to allow 
interest after the fixed day ; suoh interest should 
however be calculated at the Court rate and not 
at tbe mortgage-rate. The scheme and intention 
of tbe Transfer of Property Act is that a general 
account should be taken once for all, aod an 
aggregate amount be stated in the decree for 
principal, interest, and costs, due on a fixed 
day ; and that after the expiration of that day, 
if tbe property should not be redeemed, tbe 
mitter should pass from tbe domain of contract 
to that of judgment, and tbe rights of tbe 
mortgagee should thenceforth depend, not on 
the contents of bis bond, but on the directions 
ic tbe decree. The directions for payment to 
the parties contained in s. 88 of the Transfer of 
Property Act. 1882, cannot be read literally 

because s. 94 contemplates a final adjustment 
and provides hr payment of subsequent costs, 
and there is nothing in tbe Act which precludes 
tbe subsequent interest also being taken into 
account- Rani SunoaR v. RANI SHA.M 
KRIBHEN. 9Boro. L.R 304- A = 11C W.N.249 
= 17.M,LJ 43 = 2M LT. 175 = 34 C. ISO =4A. 
L.J. 109 = 5 C.L J. 106. P C. = 34 I.A. 9. 

(864) — Ss. 86, 89— J/iplicaiion for order 
absolute — Civ. Pro. Code. s. 462.—Under 
s. 86. Act IV of 1682, a decree for pale of certain 
property was passed in favour of B against S. a 
minor, in accordance with a compromise 
efiected by tbe latter’s guardian ad litem with- 
out tbe leave of the Court. On application 
being made by tbe decree-holder for an order 
absolute under 9 . 89, Act IV of 1882. objection 
wat taken to tbe decree on tbe ground that tbe 
leave of ifae Court had not been obtained under 
8. 462, Civ. Pro. Code. BeUl that tbe propriety 
of tbe decree could not beque.<tioned in proceed¬ 
ings held under 9 . 89. Act IV of 1882. which 
are proceedings in execution of decree. Babdbo 
V, 8HEO ADHIN. 1 O.C. 49. [«.. 7 0. O. 199 : 
Cons., 4 O. C. 123.] 


(805)—S. 67—.Vof»ce.—8. 87 does not 
require'tbat any notice should be given to tbe 
judgment-debtor before an order absolute for 
foreclosure is made. 80 an order absolute for 
foreolosate is not rendered invalid merely for 
want of notice thereof. Tara Pado GHOSB v. 
Kamdii DA88I. 29 C. 644. [Dtji., 33 0. 258 
P.B.-9 0.W.N. 81. 8 N. L.R.65,J 
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(86fij —S. 87— Necessity for nohce to judg- 
mcnt dehior before makxng order absolute ,— 
L ndet the Act no notice is required to be 
given to the judgmeot'debtor before the making 
o f an order absolute for foreclosure. Chaitram 
V. DaolaT GOND, 9 CP.L.R. 3. (1-iA. 61, 
13 A. ‘278. 6 C.P.L.R, 1 . M.} [Dt$s., 3 N.L. 
R. 56; F., IG C.P.L. R. 92.] 

(8(>7i— S. SI--Foreclosure decre€-'Z\o direction 
for achvery of possession—Remedy open to decree- 
holaer. —Where a foreclosure decree absolute 
contains no direction for delivery of possession 
of the property mortgaged, the decree-holder's 
remedy is by way of application under the 
section for a formal order for possession, 
Ramchandra BANIA V. Balkrishna Gan- 
I’Al' KAO DESHPANDE, 17 C.P.L.R. 62. (ll 
C.P.L.R. 141 and 16 C.P.L.R. 114, R.) 

(868) — S. 87— I'oreclosure-^Decree for pay¬ 
ment of costs as well — Passing of order absolute 
for foreclosure—Right of rnortijagee to execute 
costs.—The expression “ the debt secured by the 
mortgagee ” in s. 87 of the Act is wide enough 
to include the costs of the foreclosure suit if tne 
decree in that suit makes the right to redeem 
depend on the payment of the costs. So where 
a decree declares that the mortgagee can fore¬ 
close if the amount due on the mortgage to¬ 
gether with the costs is not paid then the costs 
must be deemed to hate been secured by the 
mortgage. Though they may not have beeu in so 
many words secured by the iostrumeot of 
mortgage still in effect they are secured by the 
instrument in constqueoce of the provisions of 
the law regulating the enforcement of the 
security. Consequently when an order absolute 
for foreclosure is made the oosts also are dis¬ 
charged and DO further execution can issue for 
them, notwithstanding the terms of the decree. 
KhUSHAL 8INGH V. SHRINIVAS RAO. 2 C.P. 
L.R, 94. (14 C. 185, Liss.) [Otss., 12 C.P.L.R. 
7b.J 

(869) — S. 87— Enlargement of time fixed for 
payment-payment a few days af Ur day fixfd — 
Forfeiture not to be enforced.—ha enlargement 
of time for payment of money may be granted 
under s. 87, Transfer of Property Act “upon good 
cause shown.'' The law should not be strictly 
enforced to the letter, when no possible hard¬ 
ship can arise to the mortgagee by its not being 
so strictly enforced. A very strong reason is 
not necessary for a first enlargement. A 
judgment'debtcr.who has paid the entire mount 
due, should not be made to forfeit his estate 
merely because be paid the amount a few days 
after the day fixed for payment. GOVINDA v. 
Gangaram. 2 C.P.L B. 29. 

(870)--S. 87-£xf('nsiOM of time on cenditionof 
judgment-debtor paying interest—Personal fiati- 
lity of judgment-debtor to pay interest -—Where 
an extension of time was granted on condition 
of the judgment-debter paying interest not pro¬ 
vided for in the decree the judgment-debtor is 
personally liable for the interest acoruing due 
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subsequent to the passing of the decree. 

KUND LAL PARWAR V. SETH MANGALJBBT, 
12 C.P L.R. 78. (20 C. 360, 16 A. 269, Appr.} 
[R., 3 N.L.R 97, 2 N.L.R. 116.] 

(871)—S. 81 - Foreclosure den ee, sums paid by 
the mortgagor toieards.—Order absolute, apfilica^ 
txon for,in lieu of a portion of the deerctal amount 
—Money paid by the mortgagor to discharge a. 
portion of the decree. — Held, that where a mort¬ 
gagor pays only a certain sum under a fore¬ 
closure decree, but fails to pay up the whole 
and an application is made by the mortgagee for 
an order absolute to foreclose the mortgaged 
property in lieu of the unpaid portion, the 
mortgagor caonot ask the Court that the sums 
paid by him under the decree should be return¬ 
ed to him before the decree is made absolute. 
SyedFida Hussain and another v. Lala 
Chhanga MAL, 10 0. C. 354. 

(872)—S. 87— Final order for foreclosure or 
redempticn — S. 2. Civ. /’ro. Code — Decree— 
Righi to redeem after due date fixed in deci'ee 
for foreclosure or rciemplion—Equitable relief. 
—I'jvery application, which initiates a proceed¬ 
ing under s. 97 of the Traosfet of Property 
Act, i» a “plaint," and the proceeding itself is a 
“suit," though not the original mortgage suit 
Within the meaning of those words in the defi¬ 
nition of the term “decree" given in s. 2 of the 
Civ. Pro. Code- Therefore an order making 
foreclosure absolute, as well as an order that a 
redemption has taken place, is a decree and is, 
therefore, appealable. (3 N.L.R* 55, 18 C. 500,- 
Apyr. : 27 C, 705. Diss. \ 2 N.L.R. 137, F.) 
The mortgagor is entitled to redeem the 
mortgaged property, as of right, before the 
date fixed for redemption io the decree for 
foreclosure or redemption. But. if default is 
made -in the payment of the amount, the 
decree bolder is entitled to apply at anytime 
after the rfies redemptionis for an order abso¬ 
lute. and the Court is bound to pass such an 
order, unless, on sufficient cause, it extends the 
period of redemption. The mortgagee’s right 
to foreclose after the due date is subject to an 
equitable relief allowed to the mortgagor on 
proper grounds. The equitable relief is one 
within the reasonable discretion of the Court, 
and is subject to all the usual principles govern¬ 
ing the conduct of persons seeking such relief. 
LAXMI RAI NAIKIN V. RAMCHANDRA MAL- 
HAR, 3 N L-R. 116. [R.. 4 N.L.R. 168. 4 N. 

L.R 54.] 

(373)_S. 87—Orrfar absolute—Foreclosure, 
decree for—Notice to judgment-debtor before 
pas.ting order absolute —Ex parte order absolute 
—Civ. Pro. Code, s. 109-—In November 1896 
the appellant obtained a decree against the 
respondent and other persons for foreclosure of 
certain mortgaged property. This decree was 
confirmed in appeal and time was allowed up 
to the 23rd August 1899 for payment of the 
decree-money. In September the decree-holder" 
applied to have the order for foreclosure made 
absolute, the money not having been paid up* 
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to that time* The 7th October was filed for 
the disposal of the application and the Oourt 
directed that notice should be served on all the 
judgmoDt-debtors. In the case of the respond¬ 
ent the notice was served by affixing it to the 
door of his house. On the 7th October the 
Oourt passed an order absolute for foreclosure* 
The respondent made an application which 
purported to bo one under s. 108 of the Code of 
Civil Procedure to have that order set aside on 
the ground that the notice bad not been served 
upon him. Tbe Court rejected the application. 
Held, that s. 103, Civ. Pro. Code, was inapplic¬ 
able, and tbe fact that tbe respondent was not 
served with notice gare him no right to have 
the order framed under s. 87, Transfer of 
Property Act, set aside* Tbe order of tbe 
Oourt making the decree for foreclosure was a 
proper order, and, one which it was bound to 
pass. Musammat JAPRI BEGAM V. Lakshmi 
Dhar, 4 O.C* 238. [ff., 4 O.C. 301.] 

(874)— S. 87— Postponement of date of pay* 
ment ^Application by outsider-^Stay of proceed- 
ings — Court's povter — Foreclosure decree^ 
Preliminary decree to be made absolute, CourCs 
discretion to refuse.—S, 87 of tbe Transfer of 
Property Act does not allow tbe Court to post¬ 
pone tbe date of payment on tbe application of 
an outsider. The provision regarding tbe power 
of tbe Court to postpone the date of payment 
relates to matters as between tbe mortgagor 
and mortgagee. 8.87, Transfer of Property Act, 
does not give inherent juriedictioo to a Court 
to stay proceedings. Where, in a suit for fore¬ 
closure, tbe Court was asked, after the expiry 
of the period allowed for tbe payment of money, 
to make the preliminary decree absolute under 
•• 87, Transfer of Property Act, the Court has 
no jurisdiction to decline to mike the decree 
absolute oo tbe applicitioo of a third patty who 
seeks in a separate suit to establish his right to 
redeem the property mortgiged. AKSHYA 
Kumar Barosi v. Surja Kumar Chatter- 
JBB. 6 C.W*N. 6S4. 

(876)—S. 87— Order inuler section — Proceeding 
in execution^Notice —Ciu. Pro, Code, IH82, 
s* 248.^Tne view of tbe majority of the Full 
Bench in 25 M. 241, which related to proceed* 
togs under s. 89 of the Transfer of Property Act 
is applicable to proceedings under s. 87, and 
such proceedings are proceedings in executino 
of tbe decree ptssed under s. 86 of tbe Act. 
8o, where an application under s. 67 is made 
within one year of the date of decree, no notice 
is necessary to tbe judgment-debtor under 
S. 248, Civ Pro.Code. Tbe decision in 22 M. 133 
proceeds upon tbe view that the defendant could 
apply for an exteoaion of tbe time for redemp- I 
tion, onl^ if sad when the ptsintifl applies for aa 
order absolute under tbe aecond paragraph of 
a. 67. a view wbioh has been disnented from by 
tbe Full Bench in 36 M. 300. Pandu Prabhu 
V. JUJB LOBO. 37 H. 40. (25 M. 344. i2.) 

(876) —S. 87-—THms fixed for payvienl—Mort. 
Qagor'o right to redeem after expirat-on of time 
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but before order ahtohite.—k mortgagor can 
redeem tbe mortgaged property at any time 
before the decree for foreclosure is made abso¬ 
lute. PARDAS Singh v. Dwarka Singh, 7 
Ind. Cas 50 = 7 A L J 933. (11 0. 246, 21 C. 
918, 27 0. 705, '22 M. 133, 20 A. 446, 25 A. 231, 
n \ 19 A. 180, Not F.) 

(877) —S. 87—Sre APPEAL—DECREES AND 
Execution OP Decrees, 14 a. 520 = a.W.N. 
1992, 99. 

(878) —S. 87—Application foe decree absolute 
for foreclosure—Plea of payment by defcodaut 
—No bar to inquiry—See CiV, PRO. CODE, 
1908, O. XXI. r. 2. 16 C P.L.R. 111. 

(879) —S. 87 — See GUARDIAN — DUTIES 
AND POWERS OF' GUARDIAN, 2 0.0. 45. 

i880)—S. 87—See LIMITATION ACT. 1908, 
Art. 120. 20 A. 375. P.B, = A.W.N. 1898. 78. 

(881) —S. 87—Application for possession of 
foreclosed property—No bar of limitation — 
See LIMITATION ACT. 1908, art. 178. 16 C. 
P.L.R. 114. 

(882) —S. 87—See LIMITATION ACT. 1908. 
ART 182 —Step iN*AiD of Execution, a. 
W.N. 1892, 5. 

(883) —S- 87—See LIMITATION ACT. 1908. 
ART. 182 —Miscellaneous. 20 a. 357 = a. 
W.N. 1898, 713. 

(894) -S. 87—See Nos. 272, 586, 833 to 851, 
suprar 

(885) —Ss. 87, 88. 89, 90 and 93—LIMI¬ 
TATION ACT, 1908, arts. 181, 182, 6 O.C* 114. 

(886) —Ss. 87, ^^^Mortgnge, redemption of— 
Right of redemplxon after the decree absolute — 
Mxstake of the Court in drawing up the decree, 
foim of order. —In the Ciiso of a mortgage by 
way of conditional sale, until an order in terms 
of paragraph 2 of s. 97 of tbe Act ia made by the 
Court 00 an application by the mortgagee, debar¬ 
ring tbe mortgagor absolutely from redeeming 
tbe property, the mortgagor is entitled to 
redeem, oven (hough an order absolute in terms 
ofs. 89 baa been made. ALIMBA CrowdhhI V* 
ROSHUN .KlA MATBAH, 3 C L J. 533. 1‘27 0, 
705. 16 0. 246, 23 >1. 133, F.) 

(887) —S$. 87, 69^^ortgage^Order absolute 
for foredosufe or iale without notice to mortgagor 
— Appltcaihon to set aside such order—S* 103, 
Ctv. Pro, Code,—An order absolute was made 
under s. 90, Transfer of Property Aot, without 
notice to the mortgagor, the judgment-debtor* 
Tbe judgment debtor put in a petition, under 
a* 108, Civ* Pro. Code, to set aside tbe order, 
on the ground of absence of notice and of fraud 
and collusion on the part of tbe decree-holder. 
The Subordinate Judge rejected tbe petition on 
tbe ground that there was no procedure for 
setting aside an order making a decree absolute, 

Oo appeal to the High Court, tbe Divisional 
Bench that beard it dissenting from the view 
of the law taken in Tarapado Qhose v. Kamini 
Dost, 29 0, 641, referred tbe matter to a Full 
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Bench. Held, that a Court ba? ao inbereot 
power to deal wich an application to set aside 
an order of the kind in question made ex varle 
and to sat it aside upon a proper case being 
substantiated. The rule applied whether the 
order absolute was mide under s. 87 or 89, 
Transfer of Property Act, BiBI TaSLIMANv. 
Harihar Mahto, 32 C. 233, FrB.=9C.W.N. 
81. (-29 0. 634. Diss.) [F.. 10 C.W N. 306, 31 
B. 45«8 Bom. L.R. 803, 35 C. 767; R., 2 C.L. 
J. 306. 7 Bom. L.R. 961, 3 N.L.R 55; D., 4 C. 
L.J. 317.] 

f838)—S.s. 87 and 89, application under — 
Application for execution or tn execution of a 
decree—Civ. Pro. Code, s. 258, aoplicabi^ 
lity of. — Held, that an application under s. 87 
or 89 of the Transfer of Property Act is an 
application for an execution or in execution of 
a decree, and. consequently s. 258 of the Civ. 
Pro. Code applies to proceedinas held under 
the application. MURSAMMAT SHBORANI 
V, Chandarpal, 13 O.C. 137 = 6 Ind. Cas. 
1000. 

(8891— S. 88 -/Vac/ic3— Order under .s. 88, 
Transfer of Property Act .—In cases under s. 88, 
Transfer of Property Act, the Court should be 
careful to draw up the order strictly in accord¬ 
ance with the law. Wajihan alias ALIJAN 
V. BISHWANATH PBRSHAD. 18 C. 46J. 

(890) — S. 88 —Property aubject to charge — 
Suit m iin(^inn6f3.—In a suit for a sale on foot 
of a mortgage of properties subject to a charge 
for maintenance, held that the plaintiff did not 
occupy the position of a second mortgagee and 
could maintain the suit. Tbe person entitled 
to maintenance from tbe properties bad a 
charge thereon and was not a mortgagse. 
LATjMAN V. MOHAR SINOH, 3 ALJ, 848 = 
A.W.N. 1907, 18 = 29 A. 203. (1.3 A. 432. D.\ 

(891) —S. 83 ^Calculiiion of i iteresl. —Under 
a decree, as provided by the Transfer of Pro¬ 
perty Act, interest should be calculated on the 
basis of the bond from tbe date of the bond up 
to the date fixed by the decree for the repay¬ 
ment of ths money due. Brojo Lal RAI 

Chowdhuby V. Tara Pras.anna Bhatta- 
CHARJI, 3 C L.J. 188. (29 C 43, R.) [R., 

10 C.L J. 91 = I Ind. Gas. 677.] 

(892) —S. Mortgage—Intercd, rate of, 

due from the date fixed bv the decree for pay¬ 
ment up to date of realization. —3. 88 of the 
Transfer of Property Act does not limit the 
interest at the contract rate to the date fixed 
by tbe decree for payment of tbe principal and 
interest, nor does it preclude tbe interest from 
extending over the time down to realisation of 
the entire ameunt due. Raja Babwant 
S lNQH V. AMOIjAK RAM, 3 C L.J. 83 = 1 U L. 
T. 63. P C = 28 A. 223=16 H L J. 160. 

(893) — S 88 —Decree for sale —Constriictionof 
decree — later-iet.—h decree for sale undsr s. 88 
of the Transfer of Property Act, 1382. provided 
thatthe judgmnnt-debtnr should pay on or before 
the 22ad of February, 1692, a certain sum, 
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being principal and interest calculated up to 
tbe 23nd of January 1892, together with future 
interest at 6 per cent ; but the decree did not 
specify that tbe interest was to be paid up to 
the date of realization. Held that the decree 
framed as above only carried interest up t'J the 
22od February 1892. TARA CHAND v. DINA 
NATH, A.W.N. 1898, 76. 

(894)— S- 88— Construction of decree for sale 
iinier. —A deoree under e. 88 of the Transfer of 
Property Aot provided for future interest, but 
did not expressly state that the future interest 
was payable until realization, nor did it e^atio 
that it was to stop at any earlier date. Held 
that the decree should be construed as awarding 
interest until the date of realization. DHAN 

Kunwar V. mahtab Singh. 22 A. 79 P.B. 
= A.W.N. 1899, 181. (21 A. 361, B.) 

(89.5)-“S. 88 — Mortgaae suit—Prior nurfion 
purchasers of mortaaaed vrnverfy not included as 
parties — Their right to redeem.—X porchaaerat 
an auction-sale.held in execution of a decree for 
sale passed in a suit for the sale of mortgaged 
property, to which suit the prior purchasers of 
the same property sold in execution of a simple 
money decree against the morfgagor were not 
made parties, brought a su't against the prior 
purchasers asking for payment of the amount 
duo under the mortgage or in default for pcsses- 
sinn of the mortgaged property. Held that a 
decree should be passed allowing the defendants 
to redeem the property by payment of the 
amount found due at the date of the mortgage 
decree for sale and. in default of their doing so, 
their right would be fore''Ios»d and the posses¬ 
sion of the proparty be delivered to the plain¬ 
tiff. RAM Prasad V. bhikart Das. 28 A. 

484. (19 A 541, 21 A. 235. 26 M. 537, R.) 

(8961— S. 88 —Mortgage of property hell by 
mortgagor ns marfgaae»..—ln a suit upon amort- 
gage deed hypothecating certain property which 
the mortgagor himself held as a mortgagee, the 
plaintiff is entitled to obtain ao order for sale 
of the naortgagee’s interest in such property. 

The Maharaja of Benares v. Ramkumab 
MISIR, 26 A. 611 = 1 A L.J. 330. 

(897)—S. 88-'Mortgage-Decree for sale-Father 
representing sons—Registration — Notire, —The 
father in a joint Hindu family consisting of 
himself and his son execu^^ed a mortgage of 
some family property. At a partition between 
the father and son, the latter acquired a share 
in the mirtg aged DcoDsrty. Tbe deed of parti¬ 
tion was registered. Subaequently. tbe mort¬ 
gagee sued the father alone on the mortgage 
and in execution of the decree wbioh he obtain¬ 
ed, the mortgaged property was sold. Tbe son 
then sued for a declaration that bis share in the 
property was not affected by the decree or the 
sale thereunder. Held, (1) that tbe right, 
title and interest of the son in the property 
passed by the sale in execution of the decree In 
which he was sufficiently represented by his 
father. (2) That the registration of the deed of 
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partition did not; operate as notice to the mort* 
gageeof the eon’s right in the property. Regis* 
tratioD is notice to ail subsequent purchasers or 
inouznbrancets of (he same property. The doc* 
trine> however, oanoot be ezUnded to others 
besides subsequent parch isersorincuaibraDcers* 
A person acguiriog a title to or interest in 
imoioveabte property should, before acquiring, 
investigate the title and inquire whether it is 
in anyway burdened, or else he acquires the 
title or interest subject to the existing burdens 
on the property. That makes it incumbent 
upon him to search in the registry. No duty, 
however, is laid by law on a person, who has 
acquired a title or interest in propertv. to search 
for subsequeat titles or interests. Tatyarao 
Vbnktrao Vase V. Puttappa Kotrappa, 
12 Bom. L.R. 940=^8 Ind. Cas. 633. (12 Bjm. 
L.R. 219, R.) 

(898)—S. 38— Mortgage—Decree for safe— 
Payment to be made to prior mortgagee — Pay- 
ment made, but wUhirawa by decree*holder .— 
Certain decree^bolders held a decree for sale on 
a mortgage, which decree provided that the 
decree*holders should pay to certain of the 
defeodants to the suit or into C^urtasum 
specified in respect of a prior mortgage over a 
portion of the property covered by the decree 
for sale which had been discharged by these 
defendants. The dex^ree*holders paid the sum 
in question within the time limited by the 
decree, but subsequently, by means of an appli¬ 
cation for ezeoutioQ of their decres for sale, 
attached the amount which they had so paid 
in and drew it out of C^urc. Toe decree-holders 
then applied for sale of the whole of tbs m)rt- 
gaged property in ezecation of their decree. 
Beld. that the payment into Court mtde by 
the decree-holders was a merely illusory pay¬ 
ment, and that the decree-bolders had not 
complied with the term^ of their decree and 
Were not entitled to bring to sale ths portion of 
the property which bad been purchased by the 
defendants MaHOMBD AKBAH Khan v. 
Abdul AZIZ, A.W.N. 1898, 109. 

(899j—S. 88, para 2 —Suif for foreclosure — 
Power of Court to pass decree for $ah. —In a 
enit (or (oreolosure. if the Court fin Is that the 
mortgage is not one by way of conditional sale, 
it mty grant the plaintiff the lesser form of 
relief mentioned iu s. 83, para. 2 of the Tr. P. 
Act. IV of 1882. SHEOBATAN RaM v. JAI 
ManoaL Rai, a W.N. 1885. 399- 

(900) -S. 88-See CiV. PRO. CODE, 1908, 
s. 47, 26 M. 237. 

(901) -8. 88—Application by owner objecting 
to sale in execution of property comprised in 
a decree under—Or Jer in appeal, oo appeal lies 
to High Court from -See Civ. Pro CODE, 
1909, B. 47, 0. XXI, r, 83, A.W.N. 1906, 62. 

(902) —8. 68—Sale in execution of a decree 
on a mortgage-bond is governed by s. 310-A 
of the Code of Civil Ptoo^uce -See Civ. Pro. 
Code, 1908. 0. XXI. t. 89. 2Bjm. L.R. 635- 
36 B. 10«. 
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(903)—9.83—See Decree—Decree, Oon- 
STRUCTlOJ?OP. 20 A. 523, F.B.^ A.W.N. 1098, 
157. 

(901)—S. 33—SeeDECRBB—D ecree, con¬ 
struction OF. 20 A. 397 = A.W.N. 1893. 93. 

(905) —S. 88—See EXECUTION OF DECREE 

—Miscellaneous. 5 o o. los. 

(906) —9. 88—See HINDU LAW—ALIENA¬ 
TION, 15 A. 75. P.B.«A,W.N 1893. 52. 

(907)-9. 88—See INTEREST -CASES WHERE 
interest was not SPECIFICALLY PROVID¬ 
ED FOR, 18 JI. 218 = 4 M.L.J. 265. 

(90Sj—9. 88—See Li.MITation ACT, 1908, 
arts. 181, 182. 1 A.L.J. 16. 

(909) —S. «8—See Limitation act. 1908, 
ART, 182-GENERAL. A.W.N. 1901. 29. 

(910) —S- 83—Applicability of s. 257-A, Civ, 
Pro. Code, 1882 —See LIMITATION ACT. 1908, 
ART. 182—Step in aid of Execution, 7 
A.L.J. 251 = 5 Ind. Oas. 295 = 32 A. 257. 

(911) —9 88—Joint Hindu family—Suit for 
sale CD m'>rCiiai;e by father without joiniog 

SODS—s<-t.’ Parties TO Suits—Genrr.al. 17 

A. 537, F.3 =A.W,N. 1895, 12. 

(912) —9. 89—See SALE—Sale in Execu¬ 
tion OF DECREE--GENBHAL, 18 A. 31 = 
A.W.N. 1895, 144. 

(913) —S. 83—See SUCCE.SSION CERTIFI¬ 
CATE ACT, 1889, 8. 4. 16 A. 259, F.B.= 
A.W.N. 1894. 74. 

(914) —S. 83— See Nos. 273. 274. 328. 432, 
436, 439. 461.562, 583. 587. 588.628. 820, 821, 
847. 848. 849, 852 to 863, 885. supra. 

(916)—Ss. 88 QQ—~AIorl(}age—Decree, 

form of—Exeeulion of decree not mide absolute, 
—The moEt(;agee obtained a decree against the 
mortgagor for the recovery of his money from 
the mortgag-d property by attaohmeot and 
sale. He appiied for execution and a portion of 
the mortgaged property was put up to auction 
and sold. Suhsequeotiy be applied for attach¬ 
ment and sale of the remainiog portion of the 
mortgaged property. The mortgagor object¬ 
ed that the decree bad never been male abso¬ 
lute under s. 89 of the Transfer of Property Act, 
and o^uld not therefore bo executed. Held 
that the decree was clear in its terms, and, 
having been partly executed on a previone 
occasion and no objection having been made to 
its form, it was capable o( execution. NOBIM 

Chandra Chatterjke v Mazhar ali 
KHAN, 2 O.C. 337. (A.W.N. 1890, 223.) 

(916)—S«. 88. 89—Order <i6aofu(« for tale— 
Execution of decree—LimUnlion—Act No. XV 
of 1877, sch II. art. 179,—Toe period ol limi¬ 
tation lor execution of a decree for sale under 
8. 89 of the Transfer of Property Act. begins to 
run from the date of the granting of the order 
absolute for sale, without which the decree 
cannot be executed, and not from the date of 
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application to the Court to grant such order. 
MULCHAND V. MUKTA PAL SiNGH, A.W.N. 
1896. 100. (12 A. 278, A.W.N. 1892, 5, ii.) 
[ii.. 19 A 520, 27 501, F.B. = 2 A.L J. 180 = 

A.W.N. 1905, 70.] 

(917) —Ss. 88, 89—£,rfcu/ion of decree — 

K.rtciition sought against a judgment-debtor 
whose name hod been omitted from the order 
absolute for sale, —A decree under e. 88 of the 
Transfer of Property Act, 1882, caanot be 
executed against a person whose name does not 
occur in the order absolute for sale made under 
s. 89 of the Act. BHAOWAN DaS ?. ManSU- 
MART DAS, A.W.N. 1901, 23. (19 A. 520, B ) 

(918) —S.?. 83, Q9—Sub-mortgagee's right to 
sue for sale. —A mortgagee's right cannot be 
ordered to be sold under ss. 88 or 89 of the 
T. P. Act. A.IUDHIA Prasad v. Man Sinoh, 
28 A. 46 = A.W.N. 1902, 176. (13 A. 432, 18 A. 
113, i?.) 

(919) —98, S9—K.recution of decree-ObJec- 

lion that iltcree invalid, if can be taken in erecu- 
lion—Mortgagee decree by consent— Instalments- 
decree—Order obsointe—Waiver by juagnunt- 
debtor. —It is not open to a Court of execution 
to consider the validity of the decree of which 
execution is sought. And a judgment-debtor 
cannot in execution proceedings object that the 
decree has ool been passed by a Court of com¬ 
petent jurisdiction. (lOlod. Cas. 533, iief. on.) 
A mortgage-decree was passed by consent in 
these terms : ‘ The judgment debtor is to pay 

Bs. 1,200 to the decree-holder by instalments 
of Rs. IS a month, upon failure to pay three 
instalments, the decree-holder is to become 
entitled to take out execution without any 
order absolute.” Held, that, as the mortgage- 
decree was payable by instalments, it was not a 
decree iu Che terms of s. 88 of the Transfer of 
Property Act, and therefore provisions of s. 89 
were iaapplicable. (l Ind. Cas. 677, 10 C.L.J. 
91, ii.) An order absolute is entirely for the 
benefit of the mortgagor, and if he deliberately 
waives his tight in this behalf, it is not open 
to him subsequently to turn round and contend 
that the decree-holder is not entitled to execute 
the decree without an order absolute. Biswa 

Nath Prosad v. Bhagwandin, lOIod. Cas. 
886 . 

(920) — Ss. 88, 89—Jhinf decree for sale — 
Apphcalion for order absolute by some of the 
decree-holders—How far competent— Code of 
Cwil Procedure {Act Vo/ 1908i, 0. XXXIV 
—General Clauses Act (X of 1897), s. 6.—A 
decree for sale uuder the provisions of s. 89, 
Transfer of Property Act. was passed jointly in 
favour of B and K, B died before any order 
absolute for sale was passed. On 30ih April, 
1909, the sons of B made an application for 
order absolute under s. 89, Transfer of Property 
Act. K was not made a party to it. Held, 
that the application was competent, inasmuch 
as the BODS of B, being joint decree-holders with 
K, were entitled to apply (or an order for sale 
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(whether or not such order be in fact a final 
decree), their right to do so being inherent in 
the decree under s. 88, Transfer of Property 
Act. The eubstqurnt repeal of the section 
could not “afiect any right acquired or liability 
incurred” thereunder. Ganga SINGH v, 
Banwari Lal, 8 A.L.J. 1229. 

1921)—Ss. 89. 89— Suit for sale on latter 
mcrtgage—Pufchaiers who paid prior incum¬ 
brances made parties—Amount payable to them 
—Interest if payable to purchasers, —Where in 
a suit for sale on a mortgage, purchasers of the 
bypotheca are made parties who have paid efi 
prior encumbrances, tbe plaintiff is not entitled 
to an order absolute unless be pays to such pur¬ 
chasers not only the money paid by them for 
tbe prior mortgages but the full sums due on 
such mortgages. (19 A. 527. Expl) (F., 12 O.C. 
133 = 2 Ind. Cas. 636.] The representatives of 
tbe prior incumbrancers are not entitled to in¬ 
terest since they got possession of the proper¬ 
ties and since it must be presumed tbat the 
usufruct yielded was sufficient return for tbe 
investment. SRI BaM v. KESRI Mal, 26 A. 188 
= A.W.N. 1903. 219. f24 A. 185, F.) 

(922)—Ss. 88 and 89 — Civil Pro. Code^ 
s. 248—Order absolute for sale—Minor dr fendant 
— Guardian dead—Notrcc of order not sirved— 
Effect of. —A decree was passed against R, 
under tbe guardianship of his mother, for sale 
of property. One year after the decree, an ap¬ 
plication was made for an order absolute. 
Notice was issued to tbe mother under s. 249 
of the Civ. Pro. Code, but it was found that she 
was dead. No other guardian was appointed, 
and tbe decree was made absolute without 
notice. Tbe decree bolder applied for execu¬ 
tion of the decree. R objected. Held, that R 
being properly represented in tbe suit in which 
tbe decree under s. 8S of the Transfer of Pro¬ 
perty Act was passed, he could not question 
the validity of the decree. The ordtr under 
s. 89 of tbe Transfer of Property Act only 
made that decree absolute. 8o long as that 
order subsisted, it was enforceable, aud its 
validity could not be impugned in the execu¬ 
tion department. If the order was defective, 
tbe lemedy of R was to get it set aside in 
accordance with law. RAM JAS v, SHEO 
PRASAD, 2 A.L.J. 640 = A.W.N. 1908. 241 = 28 
A. 193, (13 A. 278, R.\ 3 A. 424, 21 0, 19, D.f 

{923}— Ss, 88, 69—Mortgage suit—Consent 
decree, directing in case of non-payment, a sale 
of a mortgaged property and recovery of mort¬ 
gage money »n execution liealisation of balan¬ 
ce from the person and other properties of the 
mortgager—Separate suit to enforce compromise, 
if necessary—Transf,r of Property Act (IV of 
1882). ss. 58, 69 ~ Order ab.solnte. Court's power 
to moke —Order ab.sohite for sale, appeal-Civ. 
Pro. Code {Act V of 1908), 0. XXXIV. 
rr. 4 and 5—Civ. Pro. Code {Act XIV of 
1882), s. 540 — Inherent power of Courts to 
do jnstice—Public policy, waiving advantage 
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—Act not a complete Code .—An application for 
an order absolute under s. 89 of the Transfer 
of Property Act is not an application for 
ezeoution of a decree, and the order absolute 
ie itself not an order in execution proceedings, 
and is, in its essence, the final decree for sale 
and is consequently appealable as such (25 0. 
133. lC.W.N.ccix,29 C. 651, Ii.it F.\ 12 A.6I, 
F.B.. 13 A. 278. Diss.) Where a compromise- 
decree directs the sale of the mortgaged proper¬ 
ties in execution, in the event of the failure of 
the mortgagors to pay two consecutive instal¬ 
ments, and this contingency has happened, 
and where the compromise-decree has never 
been varied, but the mortgagees merely seek 
to enforce it strictly according to its terms, 
they are entitled to execute the decree without 
recourse to another suit. (19 A. 186, D.) 
8. 89 of the Transfer of Property Act author¬ 
izes the Court to make on order absolute only 
in cases under s. 89. and in the event of non¬ 
payment of the sum determined under that 
BBOtioQ as due to the mortgagees. The charac¬ 
teristic of a decree under s. 88 nf the Transfer 
of Property Act is that the^entire sum due is 
made payable on a day specified ; and a decree 
for payment by instalments is not coaiemplal- 
ed by the Act; unless the entire amount 
specified as payable is brought into Court 
for payment co tbe mortgages, the latter is 
entitled to an order absolute, as tbe mort¬ 
gagee is not bound to accept any sum in part 
satisfaction of bis decree. A consent decree 
which lacks these essential cbaracterietics is 
not a -decree in accordance with s. 88 of the 
Act, and as such a decree is not contemplated 
by 8. 68, the provisions of s. 89 are not appli 
cable thereto. (3C.L.J. 188, 7 C.W N. 172. 3C. 
468, R.) There is nothing to prevent the parties 
to a litigation from waiving an advantage of a 
particular law or rule, if that law or rule's not 
baaed on a ground o( public policy and is in-end¬ 
ed solely (or the benefit and protection ofanin- 
dividual in his private captoity. (GC LJ. 320, 
Bd A ooosont decree directing payment by 
instalments is perfectly valid in Itw. though 
it is not covered by s, 88 and though tbe provi- 
81008 of 8. 89 of tbe Transfer of Property Act are 
consequently inapplicable to it, (11 C.WN. 
879. A. ; 21 0. 818, Ecpl.) The Court has, 
where tbe circumstances require it. an inherent 
power to do that justice (or tbe administration, 
of wbioh it alone exists; and where the L-gis- 
latnre has provided no procedure to be follow¬ 
ed ID Cft869 which mu8t and do arise, tbe Court 
most be taken to h%ee inherent power to dc* 
oide the question of procedure and, if oeces- 
Mrje to invent a procedure for themselves. (3 
O.LJ. M, 67, 100.W.N. 719, 6 C L J. 611, 15 
A. 69, R and P.) The Transfer of Property Act, 
in 10 far as at any rate it relates to the procedure 
Id mortgage eoits, is not a complete Code. It 
make# no provision for decrees by oonsent and ie 
Qeoestarily silent upon the question of the pro> 
oedure to be followed for orders absolute when 
nch a decree has been made. Tbf6» however, 
4o«o not ehow that the Legtelature intended 
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by implication to exclude decrees by consent 
in the case of mortgage suits. In a case 
of this description, where the mortgagee 
decree-bolder applies for an order absolute 
upon notice to the judgment^debtor, the 
Court ought to entertain the application 
and make the necessary order. The object of 
ac order absolute is to afford to tbo mortgagor 
an opportunity to show that tbe preliminary 
decree has been satisfied, An application for 
an order absolute is entirety for the benefit of 
the mortgagor, upon tbe principle that, when a 
conditiotal decree has been made, the decree- 
holder ought not to be ordinarily allowed, with¬ 
out previous notice to the judgment-debtor, to 
take out execution, on the allegation that tbe 
cooditiOQ or contingency has been fulfilled. (10 
C.W.N.306, 9 C.LJ. 271, 32 0. 253, i?). A 
Court in tbe administration of justice will not 
refuse an application, which on tbe merits it 
ought to grant, and in law can grant, simply 
because tbe applicant asks tbe Court to exercise 
its admitted powers under a wrong section. 
Judicial procedure has been framed for tbe fur¬ 
therance of justice and not to defeat it, and the 
Court cannot refuse to act in aid of justice on 
merely technical grounds. (34 C. 1037, F.B., 
R. mul F.) The Court, in dealing with tbe appli¬ 
cation for an order absolute, must be guided by 
consideration as to whether any delay on tbe 
part of tbe mortgagee has not been unreason- 
able, 80 as to bring it within the rales applied 
in such cases by Courts of Equity, ft could be 
quite open to the Court, in a case where sn 
application for order absolute is made with a 
view to defeat the operation of the law of limi¬ 
tation, tn consider whether tbe applicant should 
be assisted to attain his purpose. BECHU 
SiNOH V. BICH^RAM SAHU. IOC L.J. 91 = 1 
Ind. Cae 677. [ft., 11. C.L.J 226=14 C.W.N. 
Gl7 = 5 Ind. Chs. 165, 12 C.LJ. 65, 6 Ind. 
Cas. .323 ] 

(9211 tii. 88 Q'iul 99— for foreclosure 
inrnpnble of exemlum before it is made ah^ 
tnlafe (orecloAUre decree, papsrd under 8. 66 
of tbo Act, mu^t be made absolute under tbo 
provisions of p. 89 before oxecciion thereof ; 
otherwise, it IK incapable of execution. BAN- 
SIDHAR V. ABU TALIB KHAN, 8 O.C* 78, Ud 
C. 73, 18 C 130, 22 C. 931, ft.; 12 A. 539, Con- 
cutred.) 

(925) — Ss. 8b a7u} 89 —Civ. Pro, Code, s, 258 
—Ftecution of dfcrce—Alleged payment cut of 
Court not Applications for an order 

absolute for sale under s. 89 of tbe Transfer of 
Property Act, 1.^82. arc applications for tbo ex- 
ecutioQ of tbo decree under s. 88 of the Act. (13 
A. 279, 25 M. 244, ft ). To such applications 
8, 25B of the Code of Civil Procedure is appli* 
cable, and bars the recogoitton of payments 
made out of Court in pursuance of the decree 
unless such payments are certified to tbe Court 
in the manner prescribed by tbe section, 
Hakim SiKoa v. Ram Sinoh, A,W,N. 1908, 
103 = 8 A.L.J. 272 = 30 A. 2t8. (26 M. 473. h\t 
\ 24 M. 412, 8 0.W.N. 102, Dies.) 
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(9'26)—Ss. S8, 89—Order/or saie ot pari of 
}i)ii»ihi-:a—Subsequent application for sale of 
otfier part. —There is nothiog to prevent a mort¬ 
gagee decree-bolderwho bad already obtaioed aa 
order absolute for sale of part of the bypotbeca, 
fromobtainiQg a further order uoder s. 09 of the 
Transfer of Property Act for sale of the whole. 
SAT NaRaIN V. RadHA KISHAN, 25 A. 26i* 
A.W.N. 1903, 30. 

(927)—Ss. 88, 89— Mortgage, suit on—Decree 
for sale C(ynditioni<l on redemption of prior 
mortgage—Payment after time allowed bg d cree 
—Effect of payment. —Where a mortgagee suing 
ou bis mortgage obtained a decree for sale 
under s. 88 of the Tr.P. Act, but with a condi¬ 
tion that he should redeem certain prior mort¬ 
gages withio a certain fixed time, but the mort¬ 
gagee decree holder paid the amount only after 
the time fixed in the decree; held that the 
defendant mortgagor not having taken any 
steps to redeem, the plaintiff mortgagee was 
entitled to the benefit of the payment, though 
made after time, and to a decree absolute for 
sale under s. 89 of the Tr.P. Act. DEBI PUASAD 
V. Jai Karan SiNOH. 2i A. 479 (20 a. 446, 
20 A. 375, 24 A. 44, II. ; 19 A. 180, l).\ [R., 
1 A.L.J, 300, 2 N.L.R- J37. 28 A, 328=3 
A.L.J. fll = A.W.N. 1906, 40, 36 C. 122 = 8 

C.L.J. 647 = 130.W.N. 36, N.J 

(929)— S.S-. 88, 89 -Assiiinment of decree for 
sale brfore passing of order absolute—Rights of 
asiujnee subject to lis peadeos—Assignee made 
party to appeal from decree—Civ. Pro Code, 
s. 372,—Appellant was the assignee of a decree 
which was a decree ntsi for sale under s. 88 of 
the Transfer of Property Act. He took that 
decree subject to its being made absolute by an 
order under s. 09 of the Act. Until such order 
was made, the suit could not be said to have 
come to an end. Therefore, as be look bis 
assignment pendente life, the doctrine of Its 
pendens applied to bis case. So, where he was 
made party-respoodent, as he could properly 
have been under s. 372 of the Civ. Pro. Code, 
to an appeal from the decree preferred against 
his assignors, he could not raise any defence 
such as a plea of limitatioo. which bis assignors 
oould not have put forward. Chunni Lal v. 
ABDUL ALI Khan, 23 A. 331. [F., 2 C.L.J. 

288, 29 A. 76 = A.W.N. 1906, 2S3 = 3 A.LJ. 
675; B., 9C.W.N, 171, 9 C.W.N. 383, 2 N. 
LR 178. 3 P.R 1907 = 3 P.L.R 1908, 34 
C. 612, P.B. = 11 C.W.N. 521 = 5 C.L.J. 486 
= 2 M.L.T. 312.] 

(929)—Ss. 88,89,—Decree forsale—Aopliea- 
lion for execution grant-.d without order absolute 
being mate—Subsequent application for ord:r 
absolute made more than three years thereafter 
—Limitalxon Act, sch, 11, art. 179 —The 
holder of a decree f >r sale of mortgaged proper, 
ties applied for execution of the decree by sale 
of the properties. Toe applicttioD was grant- 
ed, though no application had been made for 
an order absolute and none was passed. More 
than three years after this application, the 
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decree-holder applied for an order absolute. 
Betd that the order passed on the prior appli¬ 
cation must be considered to be au order abso¬ 
lute for sale as well as an order directing 
certain further steps in execution, and such 
being the oase it was not open to the decree- 
holder now to apply for an order under s. 89 
of the Transfer of Property Act. His present 
application was nothing more than au ordinary 
application for execution and as such it was 
barred as having been presented more than 
three years from the date of the last similar 
application. VENKATARAZU v. CHINNA 
Ramayya, 24 M. 693. [R., 26 M. 244, P.B.] 

(9301—Ss. 88, 89—Execitfion of decree for 
sale—Sale of mortgaged property without order 
absolute for sale betng inide—Right of judg¬ 
ment-debtor to question validity of sale.— 
Wheie, in execution of a mortgage decree, 
the mortgaged properties were sold with¬ 
out any order absolute for sale having been 
made, and the judgment-debtor did not object 
to the sale taking place, though he had notice 
thereof, he could not subsequently be permit¬ 
ted to plead that the sale was not valid, on the 
ground that there was no order absolute for 
sale. RAYALA PATTAR v.NARAYANA PaTTAR, 
24 M, 699, Note, [ft., 25 M. 214, P.B.] 

(931) —88 and 89—Ord»r absolute for sale 
—Application for extcilion — rjimUalion—Duly 
of Court on tectiving application for order 
absolute—Ptiulency of application—Limitation. 
— Plaintiff applied to the Court of fir^t instance, 
for an order absolute foe sale, under s. 89 and 
the Court merely made an order “decree made 
absolute.” More than three years from the 
date of that application, plaintiff made an ap¬ 
plication for execution, t) which, however, the 
defendant (judgment-debtor) pleaded limita¬ 
tion, on the ground that this application was 
made more than three years after the applica¬ 
tion for ord.-r absolute, which w.as an applioa- 
tioQ for execution. Held, that the Court, having 
passed the order ab.solute, was bound, also, to 
order that the mortgaged property be sold and 
the proceeds dealt with as mentioned in e. 88. 
The Court having omitted to pass any such 
order, the earlier application should be consi¬ 
dered to be still pending and the later applica¬ 
tion should be treat'sd as a pare or conbiauation 
of the earlier and that there was, therefore, no 
bar by limitation. It is wrong to hold that, 
until the passing of an order absolute for sale, 
the decree in a mortgage-suit is inctpable of 
execution, and that time would not begin to run 
till tbe date of the order absolute for sale. 25 
M. 244 is to tbe effect that a decree uoder s. 88 
is capable of execution and that an applioatioa 
under s. 89 is only an aoplioation for the exe¬ 
cution of that decree. Talapoori APPIAH v* 
Mabam Reddi Rami Reddi, 1 M.L.T. 294= 
16 M.L.J. 503. 

(932) —iJs. 88, 89—Decree far sale—Execu¬ 
tion—Limitation—Order absolute under s. 89. 
—Until an order absolute under s. 89 of the 
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Transfer of Property Act has been passed, the 
mortgagor’s right to redeem does not become 
extinct; and it is only when the right of 
redemption of the mortgagor is gone, that the 
mortgagee can cause the mortgaged property 
to be sold by applying for execution of the 
decree obtained by him under s. 83 of the Act. 
Since his right to make an application for exe- 
oueion depends on the passing of the order 
absolute, Ibis application would be one within 
time if presented within three years from the 
date of such order under s. 89. The prayer for 
an order under that sootion and the prayer foe 
the sale of the property may be made in one 
and the same application ol the decree-holder, 
who is not bound to make a separate application 
for an order under s- 89, though that would be 
a preferable course to pursue. MaHABIR 
PBA 8AD V. SITAL SINGH. 19 A. 520“ A.W.N. 
1897. 137. (13 A. 278, A.W.N. 1896. lOO, R.) 
tfl., 28 B. 416. 27 A. 50l = A.W.N. 1905,70«2 
A.L.J. 180.} 

(933)—Ss. 88, 89 — S'orm of deerff.—Where 
a decree passed soon after the Transfer of 
Property Act came into force, merely stated. 

*' the bypoiheca being alsc hold liable for the 
whole amount awarded,” it was held that, 
though, it was informal, it was yet substanti¬ 
ally a decree for sale and could be executed as 
•UOh. ANNA PlLLAI v. THANGATHS&IMAL, 
20 M. 78. tB..2 0.C. 337.] 

(9841-88. 88, 89—See Civ. PRO. Code, 
1900. ss- 11. 47. 22 A. 442= A.W.N. 1900. 155. 

(936)—Ss. 88 and 89-S«e Civ. PRO. CODE. 
1908. B. 60, 3 0.0. 1. 

(936)—Ss. 88, 89—Application for order for 
sale—Limitation-See CiV. PRO. CODE, 1908, 
O.XLI. r. 20, 16 C.W.N. 49. 

(987 & 938)- Sp . 88 and 89—See EXECUTION 
OP Decree—Mode of Execution, 22 c. 
981. 

(989)—Ss. 83, 89—See EXECUTION OF 

Decree-MODE of execution. 12 a. 539 

-10 A.W N.97,16 A. 270 = A.W.N. 1894, 80. 

(940) —Ss. 88, 89 — Application for order 
absolute for sale, may be made to Court execut¬ 
ing decree-S»e EXECUTION OF DECRBK — 
MIBOBLLANEOUB. 13 A. 278, F. B. = 11 A. W. 
N. 88. 

(941) —Ss. 88, 89 —See EXECUTION OF 
Dbcrbb—Miscellaneous, a.W.N. 1890. 
928. 

(942) —Ss. 68,69— See Interest— Special 
OAflES. 6 0.W.N. 769. 

(948)—8s. 88 and 69—Application for order 
absolute—See Limitation act, 1908, arts. 
Wl. 183. 2 A.L.J. 871-A.W.N. 1905. 136 = 
97 A. 696. 

(944)—Be. 88 and S9—Besjudicola — Sale of 
BMrtgaged property in execution of decree— 
Ob^oiicn to execution of decree taken after 


Transfer of Proper Act (IV of 1882) 
— continued. 

part of mortgaged propert7 sold under decree — 
Order absolute —See RES JUDICATA — RES 

Judicata in Execution Proceedings, 5 • 
O C. 251. 

(945) —Ss. 83. 89. 86—See INTEREST- 
CASES WHERE INTEREST WAS NOT SPECIFI¬ 
CALLY PROVIDED FOR, 17 A. 581, P.B. = A. W. 
N. 1895. 128. 

(946) —Sn- 88. 89, ami 90— Procedurv under — 
Moriijage—l‘e>^onal liabiliht. qiiexlton of. when 
can Court consiitr. —In a suit to enforce a 
mortgage, the Court is competent to decide in 
the first instance the question of the personal 
liability of the defendaot. Thero is nothing in 
reason or in tbe Code to warrant the contention 
that tbe Court acquires jurisdiction to deal with 
that question, only after the security bas been 
sold and its sale proceeds are found to be in- 
8uEfi::ieDt. 3. 90 read with ss. SS and 69, 
Transfer of Property Act, shows that the proper 
procedure to follow in mortgage suits is to post¬ 
pone the consideration of tbs right of tbe plaint¬ 
iff to sell tbe properties of tbe defendant until 
the n-ed for it bas actually arisen. ABBAKKB 
V KRISHNAYYA, 8 M L T. 248 = 32 M. 534. il4 
A. 515, 13 A. 360. 5 M.L-T. 291, 31 C. 792, 
h\) 

(917)—Ss. 89. 89, 00 —See EXECUTION OF 
Dbcrbb—Mode OF EXECUTION, ii a. 486 = 

9 A.W.N. 191. 

(948) -89. 88. 89. 90—Sec EXECUTION OF 
Decree-MODE of Execution, lO a. 632 = 
A.W.N. 1888, 254. 

(949) —Ss 88. 89, Oi—Mortgage-"Power to 

enlarge time of redemption .— a puisne incum¬ 
brancer plainiiQ may be allowt'd to redeem a 
prior incumbrancer by paying tbe amount due 
to him though tbe time fixed for tbe purpose 
in tbe decree has passed, where tbe defendant, 
the prior mortgagee, has not taken any steps 
against him in the meantime. SaUDAOAR 
MAL V. Jan ALI, 1 A.L J. 300. (24 A. 479, 

10 C. 246. F.) 

(950) — Ss. 88 89 nni 93— Usufuctuary mort¬ 
gage—Decree for sale in default of payment 
on fixid date—Fnynitnl after such date — Dili- 
very of possession tmde to mortgagor—Mortgagee 
not applying for sale when ousltd—Mortgagee 
snbstquent to ouster conteslimj d livtry of posses¬ 
sion (u mortgagors—Proceedings subsequent to 
decree for sale, nature of —Ss- 2, 244 and 3l0 -<4, 
C*t>. Pro. Code—Efftci of default on posses¬ 
sion of mortgagorafier decree for sale--Bate of in- 
Itre.sl.—Oa a decree directing sale, in default of 
payment, of property usufruciuatily mortgaged, 
tbe mortgagor paid the money, some months 
after tbe fixed date, into Court, with an appli- 
cation in the form of an application for execu¬ 
tion of a decree, and obtained delivery of 
possession of the mortgaged property. Till then 
the mortgagee remained in possession, but had 
not, when be was ousted, applied for ao order 
for sale under a. 89, Transfer of Property Aot. 
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He rofased to receive the money and contended 
chat the Court bad no power, in execution pro¬ 
ceedings, to permit the mortgagors to pay it into 
Court and to direct delivery of possession to 
them, they not having paid on the fixrd date- 
Beld that a decree for sale, under s. 86 of the 
Transfer of Property Act, is a final decree, aod 
all subsequeot proceedings are proceclings in 
execution of thit decree, and to them the provi¬ 
sions of the Civ. Pro.Code are, so far as they may 
bo applicjable.to beapplied. (25 M. 244, i? ) Un¬ 
less, then, there is something in the decree to 
debar him from so doing, the judgment-debtor 
is entitled to stop execution by payment of 
tbe debt, at any time after the decree bas been 
passed, and before tbe execution sale is com¬ 
plete and it is not finally' complete until he has 
bad his opportunity of obtaining its rescission 
under s. 310-A of tbe Code. Tbe decree for 
sale does not debar tbe mortgagor of any right 
in default of payment ; the only penalty affixed 
to the default is the liability to have the pro¬ 
perty sold. (31 C. 863, R.) Though the mort¬ 
gagors be regarded as decree-holders, witbio the 
meaning of s. 2, Civ. Pro. Code, (19 M. 40. D.; 
24 M. 244. 25 M. 300, R.) by their default, 
they only lose tbe privileges of a decree-holder, 
which their creditor has thrust upon them, 
but they do nob thereby lose their rights as 
judgment-debtors to pay the dent into the Exe¬ 
cution Court and require satisfaction to be 
entered up. A mortgagor can obtain posses¬ 
sion of bis property in execution-proceedings 
after paying money into the Court executing 
tbe decree. Regarding the rate of interest to 
be awarded to tbo mortgagee after tbe decree 
diceoting tbe sale, be was held entitled only to 
the usual Court rate of interest, i.e. C per cent, 
and not to tbe melwaram of tbe property accord¬ 
ing to tbe terms of the mortgage. AUDII’UR- 
ANAM PILLAY v. GOPAL.ASAWMY MODALI, 
3 M L.T. 281«18 MX J. 259 = 31 M. 354. [R.. 
5 M.L.T. 76 = 2 Ind. Cas. 616.] 

(951)—Ss. 88, 90— iJco ec unsali,fiei by sale 
of moi tgntjed properti,—Right of invi tgagee to 
(IccicB fuf sale of other than mortgaged property. 
—A decree under s. 86 of tbe Transfer of 
Property Act (IV of 1382) in a suit by a mort¬ 
gagee for sale, can only direct the sale of the 
mortgaged property, and should not go further 
and give power to the decree-holder, to bring 
to sale any other property of the judgment* 
debtor, or to execute the decree against his 
person. But where tbe nett proceeds of tbe 
sale are insufficient to pay the amount due for 
the time being upon the mortgage, the mort¬ 
gagee may, if tbe balance is legally recoverable 
otherwise than out of tbe property sold, obtain 
from the Court, under s. 90 of tbe Act, a decree 
for the balance to be recovered in the ordinary 
way in which a money-decree would be reco¬ 
verable against tbe person and other property 
of the judgment-debtor. Upon an application 
for such deoree, notice would issue to the judg¬ 
ment-debtor, who would have an opportunity 
of showing cause why such a decree should 
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not be passed. Nothing in tbe terms of the 
original decree under a. 88 can make any 
question arising under s. 90 res judicata. 
Hafiz UD-DiN ahiuad v. Damodar Das, 
A.W.N. 1887. 149. (10 A. 632, R.-, 10 A. 127, 
Dist.) [Appr., 14 A. 513 ; R., 13 A. 356.] 

(952) —Ss. 8^,00 —Combined decree —S. 230, 
Civ- Pro. Code—Applicability to combined de¬ 
cree under—Lhnitatimi —A combined deoree 
under ss. 88 and 90. T. P< Act, is one passed 
in contravention of the provisions of tbe 
T. P. Act, (25 A. 541. Diss.). S. 230, Civ. 
Pro. Code, 1832, would apply where a com¬ 
bined deoree under ss. 98 aod 90, T. P. 
Act. is passed and is executed fer the realisa¬ 
tion of the balance after the sale of the mort* 
gaged property ; and an application for execu¬ 
tion after twelve years from tbe commencement 
of proceedings against the judgment-debtor’s 
person and his other property will be bar¬ 
red Chandi Charan Roy Chowdhry v. 
AMBIKA CH.SRAN DOTT, 31 C. 792. (27 C. 
285. Eiol. : 26 C. 580, R. ; 25 A. 541, Diss.) 
iEx/d., 5 M.L.T. 246 = 32 M. 534.] 

(953) —Ss. 83, 90— Mortgage — Decree—’Sale 
under mortgage—Personal decree for unrealised 
balance.—S. 90 of the Transfer of Property Act, 
1682. gives a substantial right to a mortgagee, 
who has obtained a deoree for sale under s. 86 
of the Act, to apply foe a personal decree, 
where the pi-.^ceeds of tbe sale ace not sufficient 
to liquidate tbe decretal debt aod where the 
balance is legally recoverable from the judg¬ 
ment-debtor. Whether tbe balance is legally 
recoverable or not is a question which must 
depend upon evidence, and tbe Court ought to 
go into it, even though tbe judgment-creditor 
bad not asserted and proved the right in ques¬ 
tion in tbe suit, and even though tbe decree 
passed under s. 88 provided for no such relief. 
The right to a personal decree is given by s. 90 
under certain cicoumstancos, and these tbe 
judgment-creditor must prove. RAMA DaXTQ 
v. Sakbaran LlNGU, 11 Bom L.R. 1127=4 
Ind. CaB. 256. 

(951)—Ss. 83 and 00—Mortgage decree—Per¬ 
sonal liabUiiy for cosfs— Costs included in 
s. 90.—In drawing a decree under s. 83 of tbe 
Act, it will not only be opposed to the scheme 
of the Act, but also inequitable and opposed to 
the practice of the Court of equity in England, 
to make the mortgagor personally liaUe for 
costs, in any ca^e, before the sale proceeds 
have proved insufficient to satisfy the mort¬ 
gagee’s claim. Payment can be enforced per¬ 
sonally against the mortgager under s. 90, if 
tbe sale proceeds are insufficient to satisfy the 
mortgagee’s claim, and the words ’’the amount 
due for the time being on the mortgage ” 
include costs also. Kam.ALLAMMA v. Nara- 
SIMBA Charlu, 17 H.L J. 317 = 2 M.L.T 359 
= 30 M. 464, (20 A. 523, R.) [R.. 11 0. G. 
377.] 

(955) —Ss. 83, and 90—Decree for sale—Land 
.Icgttisifioji proceedings—Compensation money— 
Application for execution asainsf compensation 
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money.—V/han the property covered by the 
mortgage wae, under Land Acquisition proceed¬ 
ings, converted into money, the lion nhich was 
attached to the property was transferred to that 
which then represented the property, namely, 
the compensation etanding to the credit of 
the mortgagor in the Collectorate, and the 
mortgagee is entitled to take out in execution 
of a decree for sale of the mortgaged property, 
•the money standing to the credit of the mort¬ 
gagor in the Collectorate. It ie not necessary 
-for him to obtain a further decree under s. 90 of 
the Transfer of Property Act. Jatuni CHOW- 
DHURANl V. AMAR KRISHNA SAHA. 6 C L J. 
■745 (16 A. 78. Dm.) [ft., 10 C.L.J. 150 = 1 
Ind. Cas. 261.] 

(956)—Ss. 88 and 90—See CiV. PRO. CODE. 
1903, 0. XXI, rr. 10. 21, s. 48. A.W.N. 1893, 
184. 

(957)—Ss. 88. 90 -See CiV. Pro. CODE, 1908. 
■0. XXI. rr. 10. 21. s. 48. 25 A. 541= A.W.N. 
1903, 98. 

(953)—Ss. 88, 90—Decree not satisfied by 
sale of mortgaged property—Sale of other pro¬ 
perty—Rights of mortgagee—See EXECUTION 

OP Decree—Mode of Execution, 16 c. 
423. 

(959)—Ss. 88. 90—See EXECUTION OF DEC¬ 
REE—MODE OP EXECUTION, 21 C. 26, 16 A. 
334 = A.W N. 1893. 127. 

_ (960)—Ss. 83, 90—Attachment of property 
ID execution of supposed decree for balance of 
mortgage-debt—Mortgage—Civ. Pro. Code — 
9. 246-See Execution of Decree-mis¬ 
cellaneous. 6 0 C. 59. 

(961)—8 g. 88 and 90—See LIMITATION ACT, 
1908. art. 182, A.W.N. 1905,132 = 2 A.L J. 376 
“27 A. 619. 

<962)—8a. 88, 90 —See RES JUDICATA — 

Adjudications. 20 a. 336=a.W.N. 1898, 83. 

(963) —Ss. 88. 90-See RES JUDICATA — 
RESJUDICATA in execution PROCEEDINGS. 
3 A L.J. 606 = A.W.N. 1906. 251 = 29 A. 12. 

(964) —Ss. 83, 94—Decree for s lie unler s 88 

—Rights of dteree-Ju3lder und^r s 89—A decree 
for sale under a- 88 of the Transfer of Property 
Aot can only be executed as provided by the 
Act, that is, for theamountdecreeior found in 
aooount to be due, and tbe order for sale cannot 
except with regard to any addiiionai costs 
which may be provided for by a. 94, extend in 
any way the liability of tbe judgment-debtor 
or bis property under tbe decree. Nor can the 
holder of such a decree be entitled to have exe¬ 
cution of an agreement for payment of tbe 
deoretal amount by instalments in considera¬ 
tion of a certain toorease in the decree amount 
and tbe payment of additional enhanced inter¬ 
est. Kabhi Prasad v. Sheo Sahai, 19 A. 
1U=A.W.M. 1897. 12. 15 A. 492, D ) [R.. 

19 A. 205. 28 A. 77l = A.W.N. 1906. 237 = 3 A. 
L.J. 685-1 M.L.T. 247, P.B.; D., 10 C.L.J. 
Ol.j 
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(965) —Ss. 88, 97—See INTEREST—SpeciaIi 
Cases, 23 A. J81 = 3Bom. L.R. 51 = 5 C.W.N. 
137 = 28 I.A. 35, P.C. 

(966) —Si'. 89, 97 and 93—MorigngC’decree, 
inieresi on — Doitimcnt. ambiguous,coustructioa 
o/,—A Court has power, under a decree in a 
mortgage suit, to allow interest subsequent to 
the dace of decree and the date fixed by tbs 
decree (or piyment, until realixition. The ob¬ 
ject of fixing a day for payment by the mort¬ 
gagor is for tbe purpose of assigning a definite 
lime at which the mortgagor’s eight of redemp¬ 
tion is to cease, and the mortgagee’s right to 
foreclo.'ie or sell is to attach, and not for the 
purpose of staying tbe payment of interest. 
The language of s. 86. Transfer of Property 
Act, is calculated to cause difficulty for it 
ignores tbe difference beeween a foreclosure and 
a sale. In tbe case of a foreclosure interest 
stops because the mortgagee gets the property 
in lieu of his debt, whereas a sale must be sub- 
jeot to some substactial delay, and in many 
cases is subject to long delays. But consider¬ 
ing tbe universality of tbe long established 
practice, its continuance for years after tbe 
Transfer of Property Aci was passed, the mani¬ 
fest justice of it. tbe lack of any apparent 
reason for upsetting it, the conformity with it 
of 8. 97 which is piri niateria with e. 98, 
tbe presumption that s. 88 was framed 
with reference not to the running of interest 
but to the determination of tbe time for re¬ 
demption or sale alternatively, and tbe form 
of suit sanctioned by the Civil Procedure Code, 
the proper coustruction to be placed on s. 88 
should be in accordance with the decisions 
given in Achalxbnla v. PiireiuUa Nath Deu 
(IL.R. 24 Cal. 766), Supparauar v. Ponu^ 
sami (I.L R. 21 Mad. 364) and Bikxr Sojjad 
V. UJit Narniri Singh (I.L.R. 21 All. 361). 
All ambiguous doouments should be construed 
rather to make them accord with law than to 
make them conflict with it. MAHARA.7A OP 
Bharatpur V. Rani Kanno Dei, 3 Bom. L. 
R. 51. 

(967)—Ss. 83, 99 and 37—Itight of a decree- 
holder to sell mortgaged property in execution of 
a simple money decree .—The decree-holJers held 
a mortgage decree as well as a simple money 
decree against tbe same judgment-debtors. 
An applioatioD was made for the attachment 
and sale of tbe mortgaged properly in execution 
of tbe money decree and the property was duly 
attached but no order for sale was made. Tbe 
decree-holders then applied to soil tbe property 
in ezecuiion of tbe mortgage decree which was 
a decree absolute for sale of the mortgaged pro¬ 
perty. While these proceedings were pending 
and before tbe sale was held, the Court was 
asked to sell the property for tbe realization of 
the amounts of both tbe deorcos. The property 
was then sold and purohasod by tbe appellant 
who was not a party to eitbsr of the decrees. 
The judgment-debtors then applied to have tbe 
sale set aside. Held, there was nothing irregu¬ 
lar in selling tbe property for the amounts of 
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the two decrees as the decree-holders had already 
inscituted a suit uoder s. 67. BEHARI BHAR- 
THI V. BHAQWAN GlR, 6 A L.J. 43 = 31 A. Il4. 
= 1 Ind. Cae. 162. 

(968) — S. 89— Xonotice necessary before order 
absolute for nale is made. —8. 89 of the Transfer 
of Property Act does not require that notice 
must be given before an order absolute for sale 
is made. KRISHNA AYYAR v. MUTHUSAMI 
AYYAR. 2S M.606 = 12 M.L.J. 62. (/i.. 9 C.W. 

N. 81. F.B.=32 C. 263, 3 N.L.K. 55.] 

(969) — S- 89—Order absohde for sale. —An 
order absolute for sale under the T P. Act is not 
an inoispensably necessary condition precedent. 
It is sufficient that there is an order foe sale 
passed on the application of the mortgagee* 
decrce-bclder, PHUL Chand RAM v. Nar- 
8INGH PERSHAD MISSER, 28 C. 73. (18 C. 139, 
22 0. 931. H.) C-fi-. M. 244, F.B., 29 A. 275 
= 4 A.L.J. 135*A.VV.N. 1907, 64. 30 M. 607 = 
17 M.L.J. 291 = 2 M.L.J. 347, 7 O.L. J. 2o2. 8 

O. C. 75.] 

(970) — iS. 89— Order absolute for sale essen¬ 
tial-proceedings in execution void without such 
oirfi; .—When no order absolute (or sale has 
been passed under e. 89 of the Tcansler of 
Property Act, and no application for such an 
order has been made to the Court, the decree 
is incapable of execution, and all proceedings 
purporting to be taken in execution of it must 
be held to be null and void. SURRAHMANYAM 
PlLLAI V. NaRAYANA AIYAN’UAR, 9 M.L J. 
349. (22 C. 931.) 

(971) —S. 80—Decree—Execution by sale of 
mortgaged properfij—Limitation. —An applica¬ 
tion for execution of a decree, which directs 
that in default of payment of the debt, the 
debt should be recovered by sale of the property 
mortgaged, is to be deemed to be an application 
under s. 89 of the Transfer of Property Act, to 
which DO period of limitation is applicable. 
Ganu V. NARAYAK. 5 Bom. Ij.R. 540. 

(9721— S. 89—Sale on a mortgage decree— 
Order directing sale, sufficient authority under 
s. 89, Transfer of Properly Act. —Where there 
had been a sale on a mortgage decree, held, 
an order directing a sale would be sufficient 
authority under s. 89 of the Transfer of Property 
Aot, even it the order did not take the form of 
a decree such as is prescribed for a decree abso¬ 
lute in the case of a suit for foreclosure. SiVA 
Pershad Maity V. Nando Lall Kar Mah- 
APATRA. 18C. 139. [F.. 28 C. 73; R.. 00.0. 

75; Not i\, 12C.P.L.R. 82; D., 9 0.P.L.R. 75. 
2C. 931.] 

(973)—S. 89— Order absolute for sale, appli¬ 
cation oj ss. 291, 3l0*j4 of Civ. Pro. Code, to 
sale held in virtue o/.—Altticogb the Transfer 
of Property Act does not empower the post- 
ponemeot of the operation of an order absolute 
for sale passed under s. 89 of the Aot, there is 
nothing to prevent the application of the pro- 
visions of ss. 291 or SIO-A of the Civ. Fro. Code 
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to a sale held in virtue of such an order. Raja 
ram Singhji V. Chunni Lal. 19 A. 205= A. 
W.N. 1897. 47. PDiss., 25 C. 703 : F.. 20 A. 
354; dppr., 1 O.C. 193, 25 M. 244, F.B.; R., 
25 B. 104, 25 M. 300, 31 0. 373, 31 C, 863 = 
8 C.W.N. 684, 28 A. 28 = A.W.N. 1905, 168, 7 
C.L.J. l.J 

(974) — S. 99—Discharge o/an anterior encum- 
bran<e after Court-sale of voperty—Bight of 
persen discharging—Order absolute for sa^, 
pfftctof. —In the absence of clear proof to the 
contrary, it is to be taken that, when the money 
of a person interested in immoveable property, 
as for example, tbe owner of the equity of 
redemption of a puisne mortgagee, goes to dis¬ 
charge an anterior enoambraDcs adeciing it, 
tbe presumption is that tbe anterior encum¬ 
brance enures to tbe advantage of tbe party 
making the payment, if it is for bis benefii so- 
to treat it. So, where, after sale of properties 
in execution of a decree, a person advances 
money to tbe judgment-debtor to enable him 
to f-et aside tbe sale under s, 310-A, tbe said 
presumption arises and may be inferred as well 
from tbe terms of the instrument under which 
the loan has been made, viz., the recitals there* 
in as to tbe decree, tbe execution thereunder 
• nd tbe loan being for the discharge of the 
debt. (10 C. 1035, R. <1^ F.) On a contention 
raised, in this case, that, on tbe passing of tbe 
order absolute for sale the mortgagee's security 
became extinguished by virtue of the provision 
to that effect at tbe end of s. 89 of the Transfer 
of Property Act, and tbe decree-bolder and tbe 
judgment-debtor came, thereafter, to be pre¬ 
cisely in tbe position of parties to a simple 
money-decree and, that, therefore, the payment 
in question to tbe judgment-debtor could not 
operate to confer any right of him on the 
lender, held, tbe construction of tbe provisions 
of s. 69, (25 M. 244, i?.) as contended for would 
upset completely one of the main principles 
underlying the law of mortgages, viz-, that the 
effect of a sale in execution of a mortgage-decree 
is to vest in tbe purchaser, at such sale, the 
property as it stood at the date of mortgage 
and, therefore, free from that and all subse¬ 
quent encumbrances. (29 I. A. 9, R. tS F.) Tbe 
right of tbe purchaser and tbe mortgagees can, 
therefore, be protected only by postulating the 
continuance of the lien down to the time of the 
sale, and tbe transfer of it thereafter to tbe sale 
proceeds. VanamikaLINGA MUDALI 9. 
CHIDAMBARA CHBTTY, 29 M. 37, [Appr., 28 
A. 778 = 3 A.L.J. 633 = A.W.N. 1906, 230 ; D r 
6 A.L.J. 549.] 

(975) —S. 89—Prior and subsequent mort¬ 
gagees—Right of puisne mortgagees satisfying 
in part prior mortgage-debt,—la a suit by a 
prior mortgagee of certain shares in two vil- 
ages, for sale of ihe moitgsge property, wherein 
the puisne mortgagee of those shares and other 
property was impleaded, the Court declined to 
take an account on the puisne mortgage on the 
ground that tbe claim was not admitted by the 
mortgagor. The prior mortgagee realized tbe 
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greater portion of his claim by the sale of the 
shares in one of the villages mortgaged to him 
and the puisne mortgagee discharged the 
balanoe due to the prior mortgagee. Beld, that 
the dieobarge would entitle the puisne mort¬ 
gagee to step into the shoes of the prior mort¬ 
gagee and decree-holder to got an order which 
would authorise him to sell up the share iu the 
other village mortgaged to the prior mortgagee 
and to recover thereby the balance which be 
had paid in full satisfaction of the decree beld 
by the prior mortgagee. But it would not 
entitle him to recover also the amount due on 
his own bond, and to get an order for sale of 
the property mortgaged to him other than 
those mortgaged to the prior mortgagee. 
JAMNA DAS v. MISRI LaL. 26 A. 804. (24 A. 
179, R.) 

(976) —S. 89— Order absolute jor sale of porf 
0/ hypotJieca-^Sale proceed^' insufficient—Appli¬ 
cation against other part. —An application 
under s. 89 of the Transfer of Propercy Act is 
an application in execution. Therefore, if an 
order absolute bas been made for the sale of 
pact only of the mortgaged property and the 
sale-proceeds prove msufTicient to satisfy the 
decree, there is nothing to prevent the decree- 
holder from obtaining ao order for sale of other 
portions of the mortgaged property. BaL- 
KI8HANJI MAHBA.I v. MITHU LAL, 25 A. 212 
= A.W.N. 1903, 17. 

(977) —8 , 89— Appeal.—ka appeal lies from 
an oedor passed upon an application made 
under s. 89 of the Transfer of Property Act. 
An order on an application under s. 69 of the 
Transfer of Property Act is not an order made 
in a proceeding in execution, and is not appeal- 
able as such. Such an order, however, seems to 
have the eSeot of a final decree, and an appeal 
lies therefrom under s. 5l0. Civ. Pro. Code. (21 
a 818, 22 C. 924. 22 C, 931. 25 C. 133. F.) 
Per Sir Arnold White, C.J. and Moore, J. An 
application under s. 89. Transfer of Property 
Act, is an application for the execution of a 
decree passed under s. 68, and an order thereon 
is appealable as an order under s. 244 (cj. Per 
Davies, Demon and Bhashyam Ayyangar, JJ. 
MALLIKARJUNADU SETTI V. LINOA MUBTl 
PANTULU.28M.244.F.B. = 121I.L.J. 279. |13 
A. 278, 20 A. 302, 23 B.644. F.) [/«’., 31 M. .354 
= 18 M.L.J. 269»3 M.L.T. 281. 27 M. 40, 16 
M.L.J. 603-1 M.L T. 294 ; Diss., 29 C. 651, 
16 C. P. L. R. Ill, 1 N. L. R. 143 : Expl., 
26 M. 780=18 M. L. J. 412 ; Cons., 25 M. 300 
F. B.-13 M. L. J. 128 ; R., 29 M. 37, 33 C. 
367 = 4 0. L J. 141, 31 M. 68 = 3 M, L. T. 
264 = 17 M. L. J. 956, 17 M- L. J. 66 Note. 
18 M.L.J. 28=3 M L. T. 328. 6 C. L. J. 
119-11 0. W. N. 674, 80 A. 248-A. W. N, 
1908. 108 = 6 A. L. J. 272, 12 C. W.N. 282- 
7 0. L. J. 681=8 M. L. T. 202.] 

(•78)—S. 89— ApplicAlione under —Limtfa- 
t^-lAtnUation Act, 1877. ArU- 178, 179. 
^Applioaiions under a. 89 of the Transfer of 
Property Aet are governed by art. 179, and not 
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by art. 178 of sch II of the Limitation Act 
1877. Bbagwan V. Qanu. 23 B. 844, 

(979) —5. S9,pToceedingsunder—Appeal from 

or^r absolute made under s. 89—Ss.'540. 258 
Civ, Pro, Code, Application under — 

Fjfccf.—Proceedings under s. 89, Transfer of 
Property Act, are not proceedings in execution 
of a dootee, but are proceedings in continuation 
of the original suit. (22 C. 926, 931. Relied on- 
Majority of the Full Bench in 25 M. 244, Diss.’; 
and minority, F.) An appeal lies against the 
order absolute that was made by the first Court 
under s, 640. Civ. Pro. Code, as an appeal from 
an original decree. [F.. ICC.P.L.R. Ill, 6 
Bom. L.R. 1043, 4 L.B.R. 83 = 14 Bom. L R, 
323: R., 6 O.C. 114, 33 C. 867 = 4 C.L.J. 141 
10 C.L.J. 91 ; Approved, 10 C.L.J. 115.] In an 
application under s. 89. Transfer of Property 
Act, for an order absolute for the sale of 
certain mortgaged-property. s. 268, Civ. Pro. 
Code, is no bar to the Court’s inquiring into 
the plea of payment (raised by the mortgagor) 
in satisfaction of the decree nisi made under 
8. 88, Transfer of Property Act. Pramatha 
Chandra Roy V. Khetra Mohana Ghose 
29 C 681. 

(980) — S. 89 " Thereupon," cojistruction of 
—Right of mortgagor to redeem before sale— 
S. 291, Civ. Pro. Code, 1882 (= 0. XXI, r. 69. 
new Code).—The word “ thereupon ” in s. 80, 
Transfer of Property Aot, relates to the actual 
sale and the distribution of the proceeds and 
not merely to tbe passing of the order absolute 
for sale. So a mortgagor has the right to 
redeem at any time until tbe sale of the 
mortgaged property bas been completed. 
BIBI.IAN BiHI v. SACHI BEWAH, 31 C 
863 = 8 C.W.N. 684. (19 A. 205, 26 M. 344 
25:B. 104, 31 B. 373, F. 6 C.W.N. 769, R. (F.’ 

28 A. 778=3 A.L.J. 630-A.W.N. 1906,230. 

31 M. 364 = 18 M L.J. 259=3 M.L.T. 281; Rcl 
on, 28 A 28-A.W.N. 1905 168; Appl., 2C.L.J. 
202, 7 C.L.J. 581 = 12 C.W.N. 282 = 3 M.L.T 
202:£;xpf..7 C.L.J. 1; R., 9 C.L.J. 96=13 
C.W.N. 226.] 

(981) —S. 89—Order absolute for sale—Auc~ 
tion purchaser in execution sale on money decree 
— Retpeclive righfs.—Where the equity of 
redemption bas been extinguisbod by an order 
absolute lor sale before an auction sale in execu¬ 
tion of a simple money deoree, the auction 
purchaser can avert tbe sale of the property by 
paying ofi the amount due under tbe mortgage. 
The mere fact that that be was not made a 
party to tbe proceedings taken in execution of 
the mortgage decree would not confer on him a 
right to the mortgaged property which could 
avail against tbesub^quent purchaser at the 
sale held in such exeootion. Indabjit v 
Ohulam Mohi-ud-din, 1 A.L.J. 699. 

(982 & 983)—S. 89—Refusing to make order 
absolute f-rr sale—Ground for—Appeal from 
preliminary decree, pendency of—Time, extern 
Sion of. —The pendenoy of an appeal against a 
decree under e. 88 of the Aot is. of itself no 
ground for refusing to make an order absoluto 
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tor s^le under s. 69 of the Aot. A Court has 
DO power, of its own motion, to extend the time 
provided in s. 89, for making an order absolute. 
RAM GOLAM LAIjSAHUv. CHOWDHRY BABU 
BARSATi Singh, iO C.W.N. 910. 

1(994)—S. 89— Order absolute—Application 
by Judgment-debtor to raise decretal amount by 
sale or mortgage — Civ. Pro. Code, s. S05—Suffi¬ 
cient cause — Appeal—Civ. Pro Code, s. 244. 
clause {c)—Transfer of Property Act, sale of 
mortgaged property when decree passed under — 
Civ. Pro. Code, chapter XIX, part A , B and C. 
—Held, that an order under a. 305, Civ. Pro. 
Code, postponing or refusing to postpone the 
sale is one determining a question relating to 
the execution, discharge, or satisfaction, or to 
the stay of the execution of the decree, and is 
therefore appealable under clause (c), s. 244. 
Held, that the provisions of s. 305, Civ. Pro. 
Code, are not inconsistent with those of s. 89, 
Transfer of Property Act, and are applicable 
where the decree is one for the sale of mort¬ 
gaged property passed under the Transfer of 
Property Act. Before the Court can grant a 
oertifioate under s. 305, Civ. Pro. Code, the 
judgment-debtor must satisfy the Court that 
there is sufficient cause for believing that the 
amount of the decree can be raised by mortgage 
or lease, or by private sale of the property. Held 
further, that the rules contained in parts (A) 
(B| and (C), chapter‘XIX of the Code of Civil 
Procedure, 1882, in force at the time the 
Transfer of Property Act came into force, are 
generally applicable to sales of mortgaged pro¬ 
perty where the decrees are passed under the 
Transfer of Property Act. OHANDIKA Baksh 
V. BIBJBIHARI LAL, 3 O.C. 42 B. 

(985) —S. 89—Execution of decree—Payment 
into Court of decretal money and costs—Stay of 
sale —Ciu. Pro. Code, s. 291.—Where the sale 
of mortgaged property has been directed by an 
order absolute under s. 89 of the Transfer of 
Properly Act. 1882, it is open to the person 
holding the equity of redemption in such 
property to pay into Court at any time before 
the sale, the amount of the decretal debt and 
oosts, and thereupon the execution-proceedings 
will cease. It is not necessary that the person 
holding the equity of redemption should wait 
until the property is actually put up for sale. 
MISRI Lal V. MITHU Lal. A.W.N. 190S. l68 
=28 A. 28. (19 A. 209, 20 A. 854, F. ; 31 C. 
863, R.) 

(986) — S, SO—Mortgage suif— Decree nisi— 
Interest not allowed after period of grace—Order 
absolute—Subsequent application for assessmenf 
of such interest, if may be entertained—Decree 
absolute—Court’s function ministerial in making 
—Civ. Pro. Code (Act XIV of 1882), s. 209— 
The functions of the Court in drawing up a 
decree absolute under s. 89 of the Transfer of 
Property Act are more or less ministerial. 
Where therefore the decree nisi, in a mortgage 
suit allowed no interest after the expiry of the 
period of grace, the Court would not, upon the 
deoree^holder's application made after the order 
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absolute was passed, make an order granting 
such further interest. MOHA PROSAD SINGH 
V. BAMANI MOHAN SlNGHA, 13 C.W.N. 744 = 
4 lod. Cas. 846. 

(987) —S. 89— Sale in execution—Mortgage 
decree directing the sale of the mortgaged pro¬ 
perty—Decree nisi not absolute—Applicatinn to 
stop the execution—Civ. Pro. Code (Act XIV of 
1832), s 578.—After an order was passed for 
sale of the mortgaged property in execution 
proceedings taken under a mortgage decree 
directing the sale of the mortgaged property in 
default of payment by the mortgagor within a 
certain time, an applicition was made by the 
mortgagor to stop the execution on the ground 
that there was no decree absolute and that there¬ 
fore his right of redemption was not extinguish¬ 
ed. Held, (I) that all the conditions of s. 89, 
Transfer of Property Act, 1882, having been 
complied with except that in the application 
for the order for sale the word " absolute ” did 
not appear, the application must fail; (2) that 
even if there bad been an error, it was of the 
most technical description and one manifestly 
covered by s. 578 of the Civ. Pro. Code, 1882. 
Mancbbr.ji V. THAKORDAS, S Bom. L.R. 
389. 

(988) —S. 89-Sm Bom. ACT XXVII OF 
1879, s. 44, 1 Bom. L.R. 136 = 23 B. 644. 

(989>—S. 89—Sec CiV. PRO. CODE, 1908, 
0. IX. r. 13, 25 A. 42 = A.W.N. 1902, 189. 

(990) —8. 89—5ce Civ. Pro. Code, 1908, 
0. XXI, r. 2, 8 C.W.N. 102. 

(991) -S. 89—See CiV. PRO. CODE. 1908. 
0. XXI, r. 15. 26 A. 318. 

(992) —8. 89—Application by assignee of 
mortgagee decree-holder to be brbaght on re¬ 
cord and for issue of notice to judgment-debtor 
—No prior application for order absolute— 
Effect.—SeeClv. Pro. Code, 1908, 0. XXII, 
r. 22. 2 Ind. Cas. 433 = 8 M.L.T. 232. 

(993) —S. 89—Order under—is an order in 
execution—8oope of the Act.—See CIV. PRO. 
CODE. 1908, 0. XXI. rr. 53, 16. s. 60. 0. XXI, 
r. 64, 5 M.L.T. 378 = 1 Ind. Cas. 535. 

(994) —S. 89—Not in conflict with s. 291, 
Civ. Pro. Code (1882).-See Civ. Pro. CODE, 
1908, O. XXI. r. 69, 6 Ind. Cas. 813 = 14 C.W. 

N. 1019. 

(995) —S. 89—See CiV. PRO. CODE, 1908, 

O. XXI. r. 69. 31 C. 373. 

(996) —S. 89—See CiV. PRO. CODE. 1908, 
0. XXI, r. 69, 20 A. 354 = A.W.N. 1898, 70. 

(997) —8. 89—8. 310-A, Civ. Pro. Code, 
(1882)—See Civ. Pro. Code, 1908, 0. XXI, 
t. 89, 6 A.L.J. 513=5 M.L.T. 386 = 31 A. 346 
2=Ind. Cas. 400. 

(998) —8. 89—Decree not in accordance with 
—Enforcement of decree—See COMPROMISE— 
BffbCTOP, 6 C.L.J. 95 = 11 C.W.N. 879=34 
0. 886. 
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(999)—B. 89—Order refusing application for 
order absolute under eeotion—Appeal—.4d valo¬ 
rem Oonrt-fee on value of apppal should be paid 
on memorandum of appeal—See COORT-FBES, 
12 C.W.N. 1028. 


. (1000)—8.89—Sw Execution OF decree 
— Application for execution and 
POWERS op Court, 2i c. 8i8. 


(1001)—8.89 —Sm Execution of Decree 
—Miscellaneous, -20 A. 302=a.w.N. 1898, 
40, 4 O.C. 123. 


(1002)—S. 89—See LIMITATION ACT, 1903, 
B8. 6. 8, 2 A.L J. 453 = A.W.N. 1905. 163 = 27 
A. 704. 


(1003)-S. 89—See LIMITATION ACT. 1908, 
art. 181, 16A. 23 = A.W.N. 1893,198, 22C. 924. 


_ (1001)—S, 89—Mortgage decree—An applica¬ 
tion for sale should be taken to be an applica¬ 
tion for order absolute—See LIMITATION ACT, 
1908, art. 182, 6 M.L.T. 361 =4 Ind. Cas. 42. 


(1005)—8. 89—Application for order absolute 
not in accordance with the Civil Rules of 
Practice—See LIMITATION ACT, 1908. art. 
182. 17 M.L J. 596 = 3 M.L.T. 254 = 31 M. 68. 


(1008)—8. 89—See Mahomedan Law- 
Gift, 6 Bom. L.R. 1043. 


(1007)—8. 89—Sec RES JUDICATA—CAUSE 
OP ACTION, 10 O.C- 145. 


(1003)—8, 89—See SALE—SALE IN EXECU¬ 
TION OP DECREE—SETTING ASIDE SALE. 1 
O.C. 155. 


(1009)—S. 89- See Nos. 274, 461, 585, 589, 
716, 820, 849, 850, 862, 664, 865 to 888, 916 to 
950, itupra. 


(lOlOj—Ss. 89, 90 —Detree for .safe of pari 
■only of hypothica—Sale proceedi insufficient-^ 
Appli:ation aider $. 00—Validity tf decree for 
Bale of part of hypoth-ca ,—Whether a decree was 
passed (or sale of only apart of the mortgaged 
property (the plaintiff having left out the re¬ 
mainder as being eocumberect), and such decree 
being left unimpeaohed.lbe sale proceeds of the 
part ordered to be sold was insufficient to cover 
the amount of (be decree, field, on' an applica¬ 
tion under s. 90, chat a decree could be passed 
against (be unhypotheoaCed property of the 
nortgagor; The words "such sale” io (hat 
Beotioo mean a sale of the properly directed to 
be sold in the decree under s. 68 oi* the order' 
under s. 89. [E., 2 A.L.J. 413 = A. W. N. 

1905, 165. 28 A. 19. 28 A. 674 = 3 A.L.J. 
466-A. W. N. 1906. 205 ; R., 1 N.L.R. 39 J 

thttt is nothing to prevent » 
mortgagee relinquishing, for soma reason or 
other, his claim against a portion of the 
b/potheoa and, if the tale of snoh part is, 
w oflcient to pay the amonnt doe, getting an 
fixaax under a, 90 against other property of the 


Transfer of Property 
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mortgagor. 8HEO PRASAD v. BEHA^rEil*^' 
25 A. 79 = A.WN. 1902, 203.[Dm,33 C. 890. 

= 10 C.W.N. 862.33 C. 613=10 C.W.N. 551 = 

3 C. L. J. 576; F.. 29 A. 369 = A.W.N. 1907 
83; R . 28 A. J74 = A.W. N. 1905, 244 = 2 A l’ 

J. 630, 6 C.L.J. 46.1 


(1011)—Ss. 89 aiul 90—.Mortgage-Release of 
portion of mortoaged pro2)etty-Sale of remain- 
mg portion—Unsatisfied talance of morUjage-' 
decree—Application for a personal decree—Cm- 
dtlion precedtnt to such a decree.—A mortoaffee 
released certain portions of the mortgaged' 
properly, without the consent of the mortga- 
gor. upon receipt of a sum of money, in part- 
satisfaction of the mortgage-debt, from nut- 
chasers, to whom such portions had been 
transferred, and obtained a decree for the 
balance against the mortgagor, in pursuance, 
of which, the unreleased portions of the pro¬ 
perty were sold. The proceeds being found 
iDsufficieot to satisfy the decree, the mort¬ 
gagee applied for a personal decree for the ba¬ 
lance against the mortgagor. Hefd—that the 
cooditiOD precedent to enable a Court to pass' 
a decree under s. 90. viz .. the sale of the whole 
or a sufficient portion of the mortgaged pro- 
perty. had not been satisfied in this case A 
mortgagee may not release a poriion of’ the 
mortgaged property from the debt, without the 
mortgagor's consent, so as to impose upon the 
mortgagor a personal liability to which he 
would not otherwise be subject. There is no! 
thiog to show that, if the whole property had 
been sold it would not have been sufficient.to- 
pay off the whole mortgage debt. A mortga¬ 
gor may claim to have the entire mortgaged 
property sold before a personal decree can be 
passed against him. Raja Ramranjanchak- 
RABUTTY v. INDBA NARAYAN DaS, 10 C ■ 
W. N. 862 = 33 0 890. (25 A. 79. Diss.) [R.,G 
C. L. J. 46 ; D., 3 lud. Cas. 443.J 


(1012)—Ss. 89 and 90 —Separate suits on 

^paraU properties—Decree—SaU.—A person 

held two mortgages over (he same property 
brought two separate suits on those mortga’- 
ges and obtained two decrees. The first 
decree was made absolute and. in execu¬ 
tion thereof, the decree-holder himself pur¬ 
chased the property. The sale-prooeeds were 
mote than sufficient to discharge the flret 
morigage, the surplus discharging the amount 
of i.he second decree in part. He then applied 
for a decree under s. 90. Transfer of Property 
Act. to realise the balance due under the 
second decree- fleW, that no decree under a 90 
Muld be passed, as the second decree bad not 
been made absolute under s. 89, and no sale 
had taken place in execution thereof, (ha 
proceeds of which bad proved insufficient to 
discharge the second mortgage. Kamta Pha 

of? AH&fED. 6 1L.J 491=31 2' 

i 4W ** '^'”* 


(1013) 9s. 09, 9Q—Mortgaga-deaee—4palU 
cation for sale of part of mortgaged'propS^!^ 
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AUhouph a mortgage deoree-holder, by apply¬ 
ing (or I lie sale ol a part ol the mortgaged pre¬ 
mises, undergoes a certain amount of risk, yet, 
in the absence of any evidence that his mort¬ 
gage dues would not be realised by the sale of 
a part only of the property, the Court cannot 
direct him to proceed against the whole. 
KHITISH CHANDRA SANYAL V. HARI CHABAN 
DAS. 4 lad. Cas. 398. 

(lOU)—Ss. 89 and 90— Private sale of-part 
ot jnortgagtd ■property b‘y consent of parties— 
Sale-procefds of all the mcrtgoqed prcpirty 
insufficient to satisfy the mortgage-decree— 
Application for personal decree —S. 305. Ciu. 
Pro. Cede.—Where, in a mortgage-decree for 
sale of the property, a part of the mortgaged pro¬ 
perty was sold privately by the consent of the 
deoree-boldcr and the judgment-debtor and the 
consideration went towards the payment of the 
mortgage decree and it was found, after sale of 
all tbe property mortgaged, that the proceeds 
were insunicient to satisfy tbe mortgage debt: 
htld, that (bis was a substantial compliance 
with the provisions of s. 90 and that the decree- 
holder was entitled to a personal decree under 
that section. The sale of tbe mortgaged pro¬ 
perty by public auction was not essential. 
UDiT Narain Singh v. Baqur Sajjad, A. 
W.N. 1905, 124 = 2 A.L.J. 353. 

(1015)—S.s. 09 and^O—Erecidion of decree— 
Mortgage—Order absolute for saleof parlonlyof 
the mortgaged property—Property sold insuffi¬ 
cient to satisfy the mortgage dtbt —Airplicaiton 
for ptrsonal dei-ee against mortgagor. — A 
mortgageo in a suit for sale of the mortgaged 
property obtained a decree for sale of tbe 
whole : but, when applying subsequently for an 
order absolute for sale, relinquished his claim 
as against pact of the mortgaged property and 
took an order for sale of part only, and thar. 
order became final. The property ordered to 
be sold was brought to sale, but realized an 
amount insufficient to satisfy the decre. Held, 
that the deoree-holdecwas, under these circum¬ 
stances, competent to apply for and obtain a 
personal decree against tbe mortgagor under 
s. 90 of the Transfer of Property Act. 1882. 
GHAFUR HASAN KHAN v. MUHAMMAD KlFA- 
YATUL-LAH KHAN, A. W.N. 1905, 165 = 2 A. 
L.J. 413 = 28 A. 19. (25 A. 79. J’.) 

(1016)—Ss. 89 and 90—Sale of part of mort¬ 
gaged ■property with judgment-debtor's consent 
in England—Effect of suit in Chancery Court 
—Li«nla/icni-.—Certain shares in a Railway 
belonging to the defendant were ordered to be 
sold under s. 89 of tbe Act, At the request of 
tho defendants, they were sent to England foe 
sale through a broker. The defendant gave a 
power of attorney in favour of the Bank and 
also gave the stock certificate. The Railway 
Company declined to act on tbe power of 
attorney or the transfer in Bank. The Bank 
instituted a suit in the Court of Chancery in 
England and obtained a decree for sale and sold 
the.atQok. Tbe proceeds of sale having proved 


Transfer of Property Act (lY of 1882) 
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insufficient, the Bank put in the present appli¬ 
cation for a decree under a. 90. Held, that tbe 
sale, which took place in Englaod, must be 
treated to be a sale had, in connection with the 
decree passed in this country, but carried out 
by the parties independently of the Court in this 
country at the express instance of the defend¬ 
ants, judgment-debtors, and that they could 
not be heard to say that the sale was not in 
pursuance of the order for sale passed under 
8. 89. Held, farther, that unless the Railway 
stock was sold, tbe defendants could success¬ 
fully object to the application under s. 90. The 
stock having been sold, the decree under s. 90 
should be passed. GajaDHURLalv. ALLIANCE 
Bank of Simla, 3A.L J. 445 = 28 A. 660. 
(A.W.N. 1899, 209, 22 A. 404. R.) 

(1017)—Ss. 89 anrf 101— Mortgage decree — 
Execution—.Adjustment—Poicer of executing 
Court to enforce—Civ. Pro. Code, ss. 244 a^nd 
258-—After tbe order absolute for sale was 
passed, tbe mortgagee agreed, upon receipt of 
certain sums of money, to give up bis claim foe 
compound interest and to allow a certain 
remission. Held, that the Court executing tbe 
decree was competent to give effect to tbe adjust¬ 
ment. (8 C.W.N.684=3lO. 863, Appl.) Quaere 
—Whether s. 258 of tbe Civ. Pro. Code applies 
to proceedings in execution of a mortgage decree- 
Harish Chandra mondolv. jagabandhu 
DUTTA, 12 C.W.N. 282 = 3 M.L.T. 202=7 C. 
L.J. 581. (4 C.W.N. 474. 8 C.W N. 102, R.) 

(1018)—Ss. 89. 101—S. 291, Civ. Pro. Code 
(1982), not in conflict with s. 89, Transfer of Pro¬ 
perty Act—See OlV. PRO. CODE, 1908, 0- XXI. 
r. 69. 14 C.W.N. 1019 = 6 Ind. Cas. 813.) 

(1019)— S. ^0—Purchaser of equity of re¬ 
demption-personal liabilxty—Meaning of " de¬ 
fendant" its s. 90.—A mortgaged his property 
to C and subsequently sold it to B. 0 sued on 
foot of the mortgage and made both A and B 
parties. A did not defend. B defended and 
lost it even in tbe High Court. Held, that, the 
decree of tbe High Court clearly awarding costs 
of that Court against B personally, and the- 
costs of tbe Court of first instance being made 
part of tbe mortgagee’s costs of the origioal suit 
recoverable from the mortgaged property, no 
decree under s. 90, Transfer of Property Act, 

I could be passed against B- “ Defendant ” in 
8. 90means “mortgagor defendant.” AJKUMAB 
Singh v. RAU SARAN, 3 Ind. Cas. 33. (23 A. 
439, i?.) 

(1020)—S.90—meaning of—De¬ 
fendants benefited by mortgage—Personal liabi¬ 
lity.—Q. 90 of the Transfer of Property Act con¬ 
templates a supplementary decree against the 
mortgagor alone, or his representatives, if he is 
dead. The word “defendant ” in the section 
means the mortgagor defendant. S purchased' 
a certain property in her own name and, not 
being able to pay the consideration money xn 
cash, executed h mortgage of the purchased pro¬ 
perty in favont 'of the vendors, whose assign^ 
brought this suit against 8 and the defendanw 
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on the ground of their haviog been benefited by 
the mortgage, as the property was purchased 
for the joint family of which they were mem* 
hers and in which they lived under the guard¬ 
ianship of S. A joint decree was passed 
against all the defendants; the prooerty was 
sold but the proceeds were insufficient to 
satisfy the decree lathe meantime 8 died 
and the decree*holder applied for a decree 
against the defendants under s. 90 of the 
Transfer of Property Act : Held that no 
-decree could be made against the defendants 
under the section as they were not the mort¬ 
gagors in the sense of being executants of the 
mortgage-deed and it was not shown that they 
got any assets from 8 so as to attract upon 
themselves tbe liability of fi ; that the mean¬ 
ing of tbe mortgage decree which was passed 
against them on the ground of benefit meant 
only that tbe mortgaged property was liable 
to sale, and that tbe personal liability must be 
made out on the terms of the mortgage bond. 
Ramoo Singh v. Miter.iit Mahton. 7 Ind. 
Cas. 78*. (23 A. 439. A.W.N. 1901. 131, 26 A, 
507, A.W.N. 1904, 73. 1 A.L.J. 250, 13 C. 
W.N. 138, I Ind. Cas. 442, 9 C.L.J. 35. 34 C. 
642, tic.W.N. 593, 5 C.LJ. 491, 2 M.L-T. 
207. P.B.. R.) 

(1021)—S. 90—Saleof property—‘Meaningof. 
—The words ‘ such sale.’ referred to in s. 90 
of the Transfer of Property Act, mean a sale 
of property directed to be sold by tbe decree 
under s. 68 and the order absolute under s. 89. 
Hence, where the property mortgaged was 
malikana rights in certain zemindari, but by 
mistake the decree directed the sale of zemin- 
dari which was sold, held that tbe provisions of 
8. 90 were complied with and the decree-holder 
was entitled to a personal decree. 6HIA.M 
Sunder Lalv. Ganesh Prasad, 3 A.L.J. 
463- A.W.N. 1906, 203-28 A. 674. (25 A. 79. 
Appl.) 

(1022)—S. 90—Safe of equity of redemption 

Undertaking by purchaser to iMy off mort¬ 
gage, if imports personal liability to psy — 
** Balance legally recoverable "—Tbb purchaser 
of tbe equity of redemption is not personally 
bound to pay the mortgage-debt. Where tbe 
mortgagor left a portion of the purchase-money 
with tbe purchaser for redemption oi the 
mortgage. Held, that the mortgagee, not 
having been a party to the sale, oould not avail 
himself of tbe undertaking on the part of the 
purchaser to pay off tbe mortgage-debt, and 
tbe latter, therefore, was not a person from 
whom the unrealized balance of the mortgage- 
debt was legally recoverable within tbe mean- 
ing of 8. 90 of the Transfer of Property Act. 

Jamna Dab v. Pandit Rau autab Pandb, 

16 C.W.N. 97. P.C, 

(10281— S. 90 — Mortgage — Construction— 
Vruxmditional promise to pay, if implies per- 
tonal liability.-~li a person promises to pay a 
oerUin sum of money with interest, and hypo* 
dheofttee oertain property as seourity, without 
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any express covenant that he would be person¬ 
ally liable, or without stating any mode of 
payment, he is personally liable* and a decree 
under s. 90 of tbe Transfer of Property Act 
should be passed in such a case against tbe 
mortgagor, if tbe sale-proceeds of the mortgaged 
property do not satisfy the entire debt and tbe 
tight to have such a decree is not time-barred. 
Ram KlSBORE GiR V, Surajdeo PERSHAD 
Singh. 13C W.N i38-9C.L J.&=1 Ind. Cas. 
*42. (4 C.L.J. 246, Appr. ; 10 C. 740, 16 C. 
540. R.i 

(1024)—S. 90 —f>rrf«r uiuler s. 90, not neces¬ 
sary token decree is personal. —8. 90 of the 
Transfer of Property Act contemplates tbe 
making cf a supplemental decree in the special 
case provided for by that section, namely, tbe 
nett proceeds cf any sale of ihe mortgaged pro¬ 
perty proving insutficieut to pay tbe amount 
due for tbe time being on the mortgage, and 
does not apply to a case where tbe original de¬ 
cree is a personal one against the mortgagor, 
under which tbo mortgagee can. in execution, 
proceed against any property of tbe mortgagor 
other than that comprised in tbe mortgage. A 
supplemental decree under s. 90 is unoecossary, 
when tbe decree-holder can obtain alt be wants 
by putting in force an existing decree in bis 
favour against the judgment-debtor. DINA 
NATH MITTER v. BBJOY KRISHNA DAS, 7 
C.W.N. 744. [A,, 33 C. 367=4 C L.J. 141.] 

(1026)—S. ‘JO—Decree for sale on mortgage — 
Money decree—Nature of decree umler s. 90.— 
By a decree under s. 90 of the Transfer of 
Property Act, 1882. a Court has uo power to 
direct the sale of any specific property in satis¬ 
faction of it, I: can undtr that section give 
simply a money decree lor tbe balance of tbe 
mortgage-money, and nothing more. RUP 

Ram Kunwau v. gofal Das, A.W.N. 1899, 
123. 

(1026)— S. 90 Pei sjnal decree against jndg- 
inent-dtblor moiigagoi—Person entitled to such 
decree. — Held, that tbe only person who can 
apply for a decree under s. 90 of the Transfer of 
Property Act, 1682, is the person m execution 
of whose decree for sale tbo mortgaged proper¬ 
ty baa been sold. MUHAMMAD AKUAR v. 
MUNSHI Ram, A.W.N. 1899, 208. (14 A. 913 
R., and 15 A. 331, D.) [P., 22 A. 404. 31 A. 

373; Diss., 26 A. 25 ; R.. 6 A.L.J 451. 28 A. 
600 = 3 A.L.J. 445=A.W.N. 1906,167; D., 
A.W.N. 1907. 83, 29 A. 369.] 

(1027)—S- 90—Part of mortgaged properly 
exempted—Application for decree oye/".—Where 
tbe saleof part of the mortgaged property is 
forbidden by a decree of Court declaring the 
same .to belong to a third person and not to 
the mortgagor, held that tbe decree-holder 
could get an order under s. 00 of the Transfer 
of Property Act after the sale of the remaining 
part of the btpotheca- KEDAR NaTU v. 
ChanDU MAIi,'26 A. 39 = A.W.N. 1903.179. 
(A.W.N. 1899, 208. 22 A. 404, D.) [H., 1 N. 

Ii.B. 39. 29 A. 369 = A.W.N. 1907.83; D., 29 
A. 260-1 A.L.J. 167-A.W.N. 1907. 60.J 
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(1028)—(S. 90— J)scree for sale on mortgage — 
Pioperty sold under different decree held by ' 
another mortgagee —S- 90 not applicable. — Ad i 
»?plic;int under s. 90 of the Transfer of Pro¬ 
perty Act must have himself caused already 
Ib-j whole of the property mortgaged to him to ' 
be sold. It is not euffioient if some of the pro¬ 
perty comprised in the mortgage had been sold 
iti execotioD of a decree on a prior mortgage 
held by a different person, and the test sold 
bv him. Badui Dasv. InayatKhan. 22 A. 
404=A.W.N. 1900, 132. (A W.N. 1899.208. ' 
F.) [F.. 6 A;L.J. 451 = 31 A. 373 ; fi.. 28 A. 

GGO =3 A.L.J. 445=A.W.N. 1906,167: D., 
26 A. 25 = A.W.N. 1903. 179.] 

(1029)—.S', 90, prior mortgagee not entitled to 
do'ree under, for costs against puisne mort¬ 
gagee.—Wiih regard to the costs recoverable 
from a puisne mortgagee, a decree under a. 90 
of tho Transfer of Property Act cannot be given 
in favour of the prior mortgagee-pUintiff. such 
costs not constituting money duo upon the 
mortgage. The persons afieoted by the section 
are the mortgagee who has brought the pro¬ 
perty to sale, and the mortgagor whose property 
on being sold, has not sufheed to satisfy the 
decree, and it cannot be said, of the puisne 
mortgagee that any property of bis was sold, 
or was. when sold, iosufficient to discharge 
the decree. RamLALv. SIC, Chand. 23 A. 
439 = A.W.N. 1901, 13. [F., 26 A. 507 = A.W. 

N. 1904,73. 3 Ind. Cas. 33; H.. 6 A.L J. 427.] 

4 

(1030)— S. 90— Execution of decree — Decree 
against assets in hands of mortgagor's sons— 
Miiakskara Law—Property coming by snj’Uiror- 
ship, if assets. —A mortgage was executed by a 
Hindu father governed by the Milakshara law 
In a mortgage suit against bis sons, the mort¬ 
gagee applied for a decree under s. 90 of the 
Transfer of Property Act. and a decree was made 
against “the assets of the mortgagor which 
^light be in the hands of bis sous.” HeU. that 
property, which is not tho self-acquired pro¬ 
perty of the SODS, but has come to them by 
survivorship, is liable to satisfy the debt, and 
that the decree may be executed against such 
property. Ramlal Sikoh v. Maharajah 
Paswati Bejoy Pati Gajapati, 9 lod, 
Cas. 146 = 11 C.L.J. 362. (34 G. 642, 11 C W. 
N.593. 6 O.LJ. 491, 2 M.L.T. 207, P.B., 
Reh). 

(1031)—S 90 - Mortgage—Personal covenant to 
pay—Limitation. —A mortgage bond provided 
that for the payment of the amount borr.nwed, 
the immoveable property mentioned in itshould 
be held as collateral security, aud that, “in case 
of the hypothecated property being insufficient 
for Xbe satisfaction of the entire amount of the 
bond, the creditors would be at liberty to 
realize tbo amount remaining due from the 
obligors personally and from their other pro¬ 
perty.” About 10 years later, the mortgagee 
brought a suit and obtaining a decree under 
e. 8 of the Transfer of-Property Act brought the 
property to sale. The proceeds of the sale having 
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proved insufficient, the mortgagee applied for 
a decree under s. 90. This application was 
within three years from the date of the sale. 
Held that on the date on which the plaintiff 
brought his suit upon bis mortgage, his claim 
for a personal remedy was time-barred, because 
the cause of action for both the personal liabili¬ 
ty and the liability of (he property was a 
single one. vie.,a. breach of the conditions of the 
bond, and no fresh cause of action could arise 
at the time when the property was found 
insufficient to completely satisfy the bond ; and 
therefore, the balance of the amount of the 
mortgage was not legally recoverable on the 
date of the application under s. 90. ChATTAR 
Mal V. Thaeuri, 20 a. S12 = A.W.N. 1898, 
132 (14 A. 513, 12 0. 389, R.) [R.. 15 C.P. 

L.R. 29. 60.C. 30. 33 C. 367 = 4 C.L.J. 141, 4 
L.B.R. 88=14 Bur. L.R. 161.J 

(1032)—S, 90—Jef No. XV of 1877 (Indian 
Limitation Adi, sch.ll, art. 118—Limitaion— _ 
Decree improperly directing sale of non-hypothe- 
dated property—Amendment of decree-Tetmi- 
nussa quo for limitation in respect of an appli- 
calion under s. 90 of the Transfer o/ prepetiy 
Act.—The decree granted to a successful pUiot- 
iff in a suit for sale upon a mortgage by 
mistake directed the sale of certain property of 
the judgment-debtor which was not covered by 
the mortgage in suit. Under this decree the 
mortgaged property was brought to sale, and 
subsequently an application was made for the 
sale ot the noo-hypotbecated property included 
in the decree. No objection on the score of 
the incorrectness of the decree was taken at 
the time by the judgment-debtor, but two 
applications were made by the judgment-debtor 
lor postponement of the sale and were 
granted. At a later date the judgment-debtor 
applied under s. 206 of Code of Civil Procedure 
for amendment of the decree by striking out of 
it the DOQ-hypothecated property. This appli¬ 
cation was granted and the decree limited to the 
hypothecated property, which bad already been 
sold. The decree-holder thereupon applied for 
a decree under s. 90 of the Transfer of Proper¬ 
ty Act. Held that the period of limitation for 
such an application must, under the circum¬ 
stances, be deemed to start from the time when 
the decree was amended. FAZL HUSAIN 
Khan v. Shohrat Sinqh. A.W.N. 1902,90. 

(1033)—S. 90—Application for recovery of 
balance due after sale of nuirtgaged property li¬ 
mitation for—Limitation Ad, sch. II,art. 116— 
Decree for mortgage-debt by, sale of mortgaged 
property. —The respondents executed a mort¬ 
gage-deed in favour of appellant on February 
25th, 1888. It provided that the tespondenta 
should pay the sum secured within two years. 
The appellant filed bis suit on the mortgage in 
January 1397 and obtain^ a decree for sale o£ 
the mortgaged property. The sale took place 
and the proceeds proved insufficient to pay the 
amount due on the mortgage. It was admitted 
that the interest on the debt had been paid M 
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such within the presoribed period of limitatioa. 
The lespoodent’s cooteabion was thatnotwith- 
standing the payment of interest the balance 
was not legally recoverable against any of 
them, because the time to be regarded in con* 
aidermg whether the balince was legally 
recoverable was not the date of the suit but the 
date of the application for a decree under 
B. 90 of the Transfer of Property Act. Held, 
that, in considering whether the recovery 
of the balance remaining due after the sale of 
the mortgaged property was barred by limita¬ 
tion prescribed by art. 119 of scb. II of 
the Limitation Act, regard should be bad to 
the date of the suit and not to the date of the 
appHoation under s. 90 of the Transfer of 
Property Act; that that article applied to suits 
and not to applications and that an application 
under s. 90 of the Transfer of Property Act, 
was not a plaint in a suit and could not be 
regarded as bbe institutioo of a suit. BlSHE- 
8Hua dayalv, Mahammad Ibrahim khan. 
6 O.C. 30. 

(1034)— S' 90-^Application for a personal 
decree against inorigagor—^Liiniialion —.<4cf No. 
XV 3/ ia77 llndtan f^imitatton Act), sch. II, 
art, 116,-"Held that the fact that there is no 
express personal covenant to pay the mortgage 
money is no bar to the mortgagee obtaining a 
personal decree under s. 00 of the Transfer of 
Property Act, 1862. against tbe mortgagor if 
the requirements of tbe section arc otherwise 
falfilled ; a personal covenant to pay is implied 
in and is an essential part of every simple 
mortgage (11 B 476. N F. , 21 M. 242. B.). 
Held&leo that on an application under s. 90 of 
the Transfer of Property Act it is tbe date of 
Sling the suit which has to be looked to in con 
sidering the queation whether tbe balance is 
legilly raooverable from tbe defendant. JaNOI 
Singh v Chandsr Mal, A.W.N. 1908, I6i = 
"30 A. 388 = 8 A.L.J. 670. (20 A, 386. F.) 

(1035)— S. 90 — Apolicition for perswal 
decree for balance of judgment debt not realised 
at mcrtgage-aale^Lim tation^Limiiation Act 
{XV of 1877;, ach. II, ar<s. 116 and 178.—In 
making a supplemental decree under s. 90, 
Transfer of Property Act, tbe Court has to 
consider, it anv question of limitation arises, 
whether the personal remedy wai barred at the 
date of tbe institution of tbe suit, and not 
wbetber it would be barred at the date of tbe 
applioation under s. 90. Art. 178 of sob II of 
the Limitation Aot does not apply to an appli¬ 
cation under e. 90. Transfer of Property Aot. 
(32 C. 924, F.) The mortgage suit having in 
tbU oa^e beeo brought within the period of 
limitation provided by art. 116 of sob. II of 
tbe Limitation Aot, held, that the applioation 
under a. 90. Transfer of Property Aot. was not 
hatred tboogb made more than three years 
after tbe date of the decree (or sale. SHEIKH 
BARAUAT KABIM V. SHEIKH ABODL KABIM, 

It O.W.R, 874 = 6 CL J. 119 - 84 0. 973. 
CB.. 12G.W.N. 146-7 O.L.J. 668.J 
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(1036)—S. 90—Bofancs "legally recoverable'* 
—Limilation—Act No. XV of 1887 (Indian 
LimiUilion Act), sch. II, art. 116.—Every suit 
on a mortgage containing an express or implied 
covenant to pay the mortgage money otherwise 
than out of tbe mortgaged property must be 
regarded as impliedly, if not expressly, a suit 
claiming such relief, tbe point being that tbe 
plaintiff, instead of being obliged to include a 
prayer (or such relief in the plaint, may wait 
until it appears that the t^ale-proceeds are 
iosufficieDC, and then make tbe prayer in an 
application under s. 90 of the Transfer of Pro¬ 
perty Aot. Badri Man v. Ra.ia Ram, A W.N. 
1899,72. (14 A. 513, 15 A. 331, 20 A. 386, 
A.W.N. 1893. 133. B ) 

(1037)—S. 90—Applicatioyi 7inf7er— Subse- 
quent proceedings are continuation of original 
suit—Dismissal of such applicationundcr s. 102, 
Civ. Pro. Code, debars a fresh appficoltoJt.— 
Tbe proceedings following on an application 
under s. 90 of the above Act are a continuation 
of tbe original suit. Tbe diomissal of such an 
applicatioa. under s. 102. Civ Pro. Code, pre¬ 
cludes tbe mortgagee from making afresh appli¬ 
cation. Ramdayal Sura.imal v. Mabam- 
MAD Ghousk. i N.L.R 143. (21 A. 453. Diss,; 
25 M. 244. MW F.) [B . 4 N L.R, 158,J 

(1038) -S. 90— Execution of nwlgagc decree 
—Sole of property othsr than that mortgaged — 
Res judicata.—An application for 
sale of property ether than that mortgaged was 
made by a mortgage deorce-boldcr and execu¬ 
tion was granted after notice to tbe judgment- 
debtor. Subsequently tbe property was sold 
and the auction-purchaser filed a petition for 
the confirmation of the sale. This petition the 
judgment-debtor opposed and hie objection was 
that tbe decree was a mortgage-decree, that 
tbe sale was of property not comptieed under 
the decree and that such sale could not be held 
in tbe ab'ieace of a decree under s. 90 of tbe 
Transfer of Property Aot. Held that such 
objection could not be allowed to prevail in 
tbe face of tbe order granting execution after 
notice to tbe judgment-deotor. LAKRHUI 
AMM4L V. SUBRAMANI PlLLAl, 14 H.L J. 
103. 

(1039)— S- 90—Mortgage-decree —Decree for 
costs, if a personal decree.— \ decree bad been 
passed on appeal in a mortgage suit upholding 
tbe mortgage and ordering chat the appellant, 
who was a transferee of a portion of tbe mort¬ 
gaged proparty from tbe mortgagor, do pay 
costs to the respoodent, the mortgagee. The 
mortgaged property having been sold inexeou- 
tion of tbe decree, the decree-holder applied 
for execution of the decree for costs against the 
transferee personally : Held—Oo a oonstruo- 
tion of tbe decree, that there was a personal 
liability imposed by the decree. In such oases, 
regard should be bad to what decree was 
passed, rather than to what decree ought to 
have t^n pasted. MOBBNYB OJBA v. Rau 
Bahadur Singh, 19 O.V.N. 781-18 lad. 
Oai. 31. 
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(lOlO) — S. 90 —Morlgige decree—Decree 
directing sale and personal liability—Stcand 
personal decree, i1 can be passed—S, 90. decree 
unicr, when can be passed. —A mortgage-decree 
wbicb w-is not merely a decree for sale but also 
a personal decree against the mortgagor in 
the event of non-satisfaction of the mortgage 
dues by sale of the mortgaged properties, was 
not in striot conformity with tbe provisions of 
the Transfer of Property Act. (-26 C. 166, 33 C. 
890, 31 B. 244. 22 A. 404, 32 M. 534, i?.) A 
proceeding under s. 90 of tbe Transfer of Pro¬ 
perty Act is a proceeding in a pending suit for 
a supplementary decree. A decree passed under 
s. 90 of the Transfer of Property Act against 
infants, whose proposed guardian did not accept 
the office though duly served with uotice, and 
no effective steps were thereafter taken for their 
representation, was absolutely null and void, 
(15 C.L.J. 3, R.) Three essential elements must 
be established before a decree under s. 90 of the 
Transfer of Property Act can be obtained, 
namely, first, that, though there has been a 
decree for sale and the mortgage property has 
been exhausted thereuuder the sale proceeds 
have proved insufficient to pay the amount due 
to the plaintiff ; secondly, that the balance is 
legally recoverable from tbe mortgagor other¬ 
wise than out of tbe property sold ; and. 
thirdly, that a personal decree has not pre¬ 
viously been made. (4 O.L.J 141, 33C. 867, F.) 
If the mortgagee-deoree-holder had obtaiood a 
personal decree against the judgment-debtor, 
bs oould not subsequently invite the Court to 
repeal the operation already performed and 
thus obtain a second personal decree against 
the mortgagor. Dikabandhu Nandi v. Mas- 
HODA Kbatun, 16 C.L.J. 318. (7 C.W.N. 
744. 29 A. 12, i2.) 

(1041)— S. 90 —Mortgage—Entire mortgaged 
property nof sold— Whether money-decree obtun¬ 
able-Civ. Pro. Code (1908). 0. XXXIV, 
r. G.-^A mortgagee decree-holder, may obtain a 
money decree under s. 90 of the Transfer of 
Property Act, corresponding to 0. XXXIV, 
r. 6 of the Code of Civil Procedure, 1908. where, 
for one reason or another, he has been unable 
to bring to sale tbe whole of tbe mortgaged 
property. But a mortgagee cannot obtain a 
money decree under cithers. 90 or 0- XXXIV, 
I. 6, where no portion of the mortgaged pro¬ 
perty has been sold either by the Court or by 
private treaty. An application for a money- 
decree of the kind in question is governed in the 
matter of limitation by art. 188, Limitation 
Act (1908), which corresponds with art. 178, 
Limitation Act (1877). Time begins to run 
against the applicant as soon as bis right to 
apply for a money decree accrues, and under 
O. XXXIV, r. 6, the right to apply accrues 
when the proceeds of tbe sale are found to be 
insuffioient. BiHARl LAD v. BiSHESHAR 
DAYAL, 9 A L.J. 569-14 lod. Cas. S91. 

(1042)— 8. 90— Civ. Pro. Code (Act V of 
1908), O. XXXIV, r. 6 -Mortgag^ property 
encumbered beyond its value—Abandonment of 
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claim by mortgagee against such property — 
Right to obtatin personal decree against mort¬ 
gagor—Pasine mortgagee not bound to redeem 
prior mortgages.—\ mortgagee obtained a 
decree for sale an! in pursuance thereof caused 
a portion of the mortgaged property to be put 
to sale, but no one came forward to bid because 
the property was subject to several prior mort¬ 
gages, the amount due ou which exceeded the 
value of the property, and he thereupon with¬ 
drew the property from sale and applied for 
a decree under s. 90 of the Tr. P. Act; Held. 
that, under the oircumstances, the mortgagee 
decree-holder was entitled to apply for and 
obtain a personal decree agaiust the mortgagor 
ou abiudouing alt claim against tbe property. 
Obiter. —It is not incumbent on a puisne mort¬ 
gagee to redeem the prior mortgage. He cau 
do so if he likes. But if he does uot elect to 
redeem, the prior mortgagee’s right to sell tbe 
property is paramount as against him. LALA 
Ram Raobubir v. Musammat imami 
Begam. 9 lad Cas. 403. (A-W.N. 1899, 208, 
22 A, 404. 13 A. 432. 29 A. 385, 4 A L.J. 273. 
A.W N. 1907. 97. 2 M.L.T. 248, 29 A. 369, A. 
VV.N. 1907. 83. 29 A. 260. 4 A.L.J. 157, A.W. 

N. 1907, 69, 26 A. 25, A.W.N. 1903, 179, 25 A. 
79. fi.) 

(1043)—S. 90—Mortgage of land by an 
occupancy tenant—Decree for sale—Dismissal of 
application for sale on the ground that property 
was not saleable—Application for personal decree, 
mainta'nabili'y of Civ. Pro. Code, 0. XXXIV, 
r. 6.—Tbe predecessor of tbe ’-espondents execut¬ 
ed a mortgage deed of oertaio lands held by 
him as an ocoupanoy tenant in favour of tbe 
appellant who obtained a decree for sale which 
was made absolute. The application for sale 
of mortgaged property was dismissed on objec¬ 
tion taken by the zsmindar that the respond¬ 
ents had no saleable interest in the property. 
The appellant then applied for a decree under 

O. XXXIV. t. 6 of the Civ. Pro. Code. Held. 
that the mortgaged property having been found 
to be unsaleable, the decree-holder was, under 
the circumstanoes. entitled to maintain the 
application for a personal deree> SHEO DIN v. 
BhawaNI BaKSH, 14 0.C. 62-9 Ind. Cas. 752. 
(26 A. 25. 29 A. 369, R.) 

(1044) —S. 90— Decree for sale on a mortgage 
—given by the decree to proceed against 
other properly, in default — Assignment of the 
decree—Registration of the assignment not effect¬ 
ed—Registration Act (III of s. 17— Elec¬ 

tion to treat it as a decree for money.— decree 
on mortgage entitled its holder to recover its 
amount from the property of tbe judgment. - 
debtor other than that mortgaged, in case the 
whole of that amount oould not be recovered 
from the latter property. Tbe deoree was 
assigned by the decree-holder under an unregis¬ 
tered instrumeut. The assignment was held to 
be inoperative so far as the deoree was one on a 
mortgage. The assignee, thereupon, waiving 
the first part of tbe decree, applied for execu¬ 
tion of the deoree, treating as a deoree foe 
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money : Held, that the right of eleetion given 
by the deoree could not convert a mortgage- 
decree into a money-decree for the purposes of 
registration. The decree in the present case 
directed that its amount should be recovered 
from the mortgaged property first, and that 
other property should be proceeded against 
only in the event of the former property fail¬ 
ing to satisfy the decree fully. There were two 
tights given by the deoree ; the second depend¬ 
ed upon the exercise of the first, which was 
that arising out of a mortgage decree. The two 
could not be separated, and if. for the exercise 
of that right, registration was necessary, it 
was equally so for the exercise of the other 
right. HBPTUIiLA ABDUL HUSSEIN v. 

Mahomed Bala, ii Bom.L.R. 336-2 Ind. 
Cas. 616. (29 A. S69, i'Jzpf.) 

(1045)—S. 90—Mortgage — Purcha.-ier Jrom 
mortgagor — Mortgage-money part of purcha$e 
money left in purctuser's hamis — Personal 
liability of jmrchastr ~ Asswuption of mortgage 
—Sale of mortgage rights,—A mortgaged to B 
certain property and sub-mortgaged certain 
other property by one ai>d ibe same deed. A ! 
subsequently sold the whole of this property ' 
to 0, and left with him the bulb of the const- ' 
deration for the sale, for redemption of the | 
mortgage and sub-mortgage. B obtained a { 
decree for sale of the moregaged property, but ^ 
not of the sub-mortgaged property, the Court . 
considering itself hound by some rulings to ! 
refuse such a decree under s. 89, Transfer of I 
Property Act but remarking : "If the rest of the 
mortgaged property docs not prove of sufficient [ 
value to satisfy the plaintifi's mortgage in full, | 
it will beopen to him to apply in execution for a | 
sale of the mortgage rights in question." The 
proceeds of the sale directed under ss- 89 and 89 
proving insufficient, the decree-holder applied 
for a decree under s. 90 against C and the per- | 
sonal representative of A. Held, that, by de¬ 
taining in bis bauds part of the purchase money 
and expressly or impliedly agreeing to pay the 
amonnt to B, C did not become personally 
liable, and a decree under, s. 90. Tr. Pro. Act. | 
could not be made against him. JamnA DABS ' 
V. Bamautar Pande, 6 a. L.J. 427 = 31 a. 
862=2 Ind. Gas 460. 

(10461—S. 90, decree under— Charge holder — ' 
Unpaid vendor— Charge - Personal decree—do. | 
Pro.Oode, S' application of.—Per Banerji, J. 

—The holder of a charge is. like a mortgagee i 
suing for sale, entitled to ask for and obtain a 
decree under s. 90 of the Act, provided the 
balance due to him is legally recoverable from 
ihe defendant personally. (21 A. 454, 22 B. 846. 
B.) An unpaid vendor ba.s not only a charge on 
the property a’>Id in execution of his deoree. but 
he bas also a personal remedy under s. 90 of 
ibe Aot against the vendees. S. 13 of the Oiv. 
Pro, Oode does not apply to an application 
«ndsr «. 90 of the Aot. (14 A. 518, FA Per 
Biehards, J. (dissenfienfe)-—8. 100 of the Act 
does not enable the owner of a charge, as distin- 
^pushed from a mortgage, to obtain a personal 
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deoree under s. 90 against the owner of the 
properly charged, even where there is a balance 
recoverable from the defendant otherwise than 
out of the property sold- UTTAM ISHLOK v. 
Phulman Rai, 2A.L.J. 379=A.W.N. (90S, 
144. [B.. 3 A L J. 171 = 28 A. 366 = A.W.N. 
1906, 44.] 

(1047)—S. 90—Ex parte decree under scefton 
—Inherent power of Court to set if aside—Per¬ 
sonal decree for large surn should not be ex- 
parte decree—When such decree can be passed 
— 3. 4. Succession Certificate Act.—A decree 
under s. 90 of the Transfer of Property Ac*', was 
passed ex parte in a suit to enforce a mortgage. 
Held that there was inherent jurisdiotion in 
the Court to set it aside, (32 C. 253, F.B., F.,) 
and that if the decree be a personal decree for 
a large sum, it ought not to have been made 
ex parte, as the person against whom it was 
passed bad a right to be heard as to hie per¬ 
sonal liability for this sum. and whether his 
property was liable for the debt claimed, and 
whether the amount was correct. A deoree can 
only be passed under s. 90 against a defendant, 
from whom the balance is legally recoverable. 
Having regard to s- 4 of the Succession Certi¬ 
ficate Act, the Court cannot pass any decree 
under s 90, Transfer of Property Aot, in 
favour of the representative of the mortgagee, 
whore no certificate bad been granted to him 
under any of the Acts mentioned in that sec¬ 
tion, and a certificate which is granted after 
the passing uf the decree under s. 90 is not 
sufficient to get rid of the difficulty in his path 
cheated by the clear language of s. 4 of the 
SuccesnioD Certificate Act ABDUL 8ATTAR 
V. SATYA BHUSHAN DAS, 36 C. 767. 

(1048)—S. 90— Compromise—Mortgage-decree 
—Beduction of security—Appheation foseff ^;ro- 
perty iu)l mortgagfd. —The plaiutiff sued for 
Rs. 795 on a mortgage, in which 16 bigbas of 
land were hypothecated. The parties came to 
terms and a mortgage decree was passed for 
Rs 450 to be realised from the sale of 2 bighas 
16 coltahs of the land only. There wae-notbiog 
to show that the parlies intended to contract 
themselves out of s. 90 of the Transfer of Pro¬ 
perty Act. The plaintiff, not being able to 
realise the amount of the decree by the sale of 
the limited security, applied for a decree under 
s. 90 Held, that be was entitled to get the 
decree LakshmI Nakayan Maity v. OOPAL 
Chandra Maity, 8 lad. Gas. 443. (33 C. 
390, 10 C.W.N. 8G2, D.) 

(1049)— 3. 99 — Decree for sale on a mortgage 
— Property ordered to be sold in part not mscep- 
tible of saie—Abanionment of claim to sell suck 
part,—Held that, on the true coostruotion of 
the provisioDS of the Transfer of Property Act, 
1682, a mortgagee is entitled, at any stage, to 
abandon hie claim against any portion of the 
mortgaged property, aod then obtain a deoree 
under a. 90 for any balance due after crediting 
the amooDt realized by the sale of the property 
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actually sold. PiRBHU NabAIN SINGH v. 
AMIR SiNOH, A.W N. 1S07, 83 = 29 A. 369. 
(A.W.N. 1899, 203, D.\ 25 A. 79. 26 A 25. 28 
A. 19, li.) 

(lOSOj— S. 90—Mortgage of occupancy rights 
—Rights not saltable—Personal decree not 
gticn.—The remedy given by s. 90 of the 
Transfer of Property Aot is aa extraordioary 
remedy and should be applied with great care 
aud Zeal. Where, therefore, an occupancy 
hoidiug was mortgaged to the plaiutifi who 
could uot sell it lu execution of his decree, 
held, that a personal decree against the mort¬ 
gagor should not be given, the mortgagee not 
haviog sold tne property mortgaged. PaBBH 
narain Singh v. Baldeo Narain. 4 A.L.J. 
157 = A.W.N. 1907, 69 = 29 A. 260. (26 A. 
25. /;.) 

(1051)—5. 90 — Mortgage-decree—Right of 
decrce-holder to apply for fresh decree ag linst 
juagmenl-clebtor’s person on mortgaged properly 
proving insufficient to pay decree-debt. —Where 
the mortgaged property proved insufficient to 
satisfy Che debt due under a mortgage decree, 
the decree-holder was entitled to apply for a 
fresh decree against cue person and other pro¬ 
perties of the judgment-debtor, provided the 
formal remedy had not become oarred at the 
date ot the institution of the suit. Malia- 
I'ERUMAL V. NACHIAPPA, 5 M.L.J. 29*. 

32 M. 534 = 5 M.L.T. 246.] 

(1052) —S. 90— Mortgage decree—-Order for 
sale—Costs—Costs if con 60 recovered from the 
mortgagor personally. —The costs awarded by a 
decree directing Che sale of mortgaged property 
form part of the mortgage decree and the decree- 
holder must proceed to recover the costs by a 
sale of the mortgaged property in the first 
instance, and it is only when the mortgaged 
property is found to be insufficient <14 C. 185, 
lO A. 179, D.; 20 A. 523, F.) to satisfy Che decree 
that the decree-holder can proceed against the 
other properties of the mortgagor in the manner 
provided by s- 90 of the Transfer of Property 
Act. Raj Kumar singh v. Sheo Narain 
B lNOH, 12C.W.N. 364 = 36 G. 431 = 8 C L.J. 
182. ID.. 13 C.W.N. 742.] 

(1053)— 3. 90— Mortgage—Entire mortgaged 
property not sold—Whether money-decree obtain¬ 
able—Ctv. Pro. Code (Act V of I908i, O. 
XXXIV, r. 6.—A mortgagee, decree-holder, 
may obtain a money-deoree under s. 90 of the 
Transfer of Property Aot, corresponding to O. 
34, r. 6, of the Code of Civil Procedure, 1908, 
Wucre, for one reason ot another, be has been 
unable to bring to sale the whole of the mort¬ 
gaged properly, But a mortgagee cannot 
obtain a money-decree under either s, 90 or 
O. 34, t. 6, where no portion of the mortgaged 
property has been sold either by the Court or 
by private treaty. An application for a money- 
deoree of the kind in question is governed in the 
matter of limitation by art. 181, Limitation 
Aot (1908), whioh corresponds with art. 178, 
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Limitation Act (1877). Time begins to run 
against the applicant as soon as his right to 
apply for a money-decree accrues, and under 
O. 34. r, 6, the right to apply accrues when the 
proceeds of the sale are found to be insuffioient. 
BIHARI LAL V. BISHESHAB DAYAL, 9 A.L.J. 
569. (A.W.N. 1907. 69, F.) 

(1054)—S. 90—Mortgage-decree—Sale of the 
property after the usual period ot six months— 
Personal liability for the unpaid balance — Mort¬ 
gage-decree should oyily reserve liberty to apply— 
Attachment of property—Son born to mortgagor 
after the sale of the mortgaged ptoperty but 
before the sale of the other property under the per¬ 
sonal decree—Son tntiiled to have exempted his 
share in the 2>^op6rty from sale. —On the 8th 
Macuh 1902, a decree on a mortgage was passed 
in favour of D directing that tne mortgaged 
property should be sold on failure to pay the 
money within six months and that if the sale 
proceeds were insufficient to pay ofi the 
amount the balance was to be reooverei from G 
personally. In June 1908 the mortgage pro- 
perty was sold in executioo of the decree. On 
the 19tb idem D purporting to proceed under 
the personal decree for the balance, got attached 
a house belonging to G, whioh was not com¬ 
prised in the mortgage. On the 4th August 
1903, . the sale was set aside on G's applioatioo, 
G then applied on the 17th August 1903 to have 
the attachment of the house raised. TheCouct 
directed the attachment to be maintained but 
ordered that the property should not be sold 
until the proceeds were found insuffioient. Id 
September 1904, G's son V was born. On the 
26th November 1904 the mortgaged pcopertv 
was again sold; and on the 5tb January 1905, D 
applied for sale of the house, whereupon V 
applied to have the attachment removed from 
bis one-half share in the house : Held, (1) 
that the decree in so far as it directed personal 
payment by G was passed in disregard of the 
provisions of s. 90 of the Transfer of Property 
Aot. It was clear from the words of the seotion 
that that direction should have been inasup- 
plemenial decree to be passed when the net 
proceeds should be found to be insufficient. 
The original decree should merely have reserved 
to the plaintiff liberty to apply for a decree 
under s. 90 ; (2) that the personal decree was 
oontiogect on the ascertainment of balance and 
only became operative and capable ol execution 
when that balance was ascertained. It was, 
therefore, open to V to establish any oircum' 
stance which affected the validity of the attaob- 
ment as against his interest in the house: (3) 
that, therefore, the house to be extent of V’e 
interest therein should be released from attach¬ 
ment. D \AfODAR V. VYANKU, 9 Bom.L.B. 199, 
31 B. 244. 

(1055)— S. 90—Mortgage decree is not <» 
moniy decree until tt reaches (he stage shoton by 
s. 90 of Transfer of Property Act—Mortgagee 
in possession not a trespasser till his accounts 
taken—Procedure in cose of mortgage-decree— 
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Civ, Pro. Code, 8- 209—S. 209 of the Civil 
Pro. Code, 1882,’ relates to a decree lor 
money, and a mortgage-deoree. until it 
reuhes the stage shown by s. 90 of tbs 
Transfer of Property Act, 1882, cannot be so 
termed. When a mortgagee is in possession of 
mortgaged property, tbe mortgage decree 
should direct ao account of the rents and pro¬ 
fits of tbe property, and that what should be 
found due on that account should be deducted 
from what is found due on tbe general 40-^0001 
from (he mortgagor to the mortgagee. H'.ld, 
fUTther, that where tbe decrees in mortgage 
suits were not drawn up in the form contem¬ 
plated by the Civ. Pro- Cole and tbs 
Transfer of Property Act. a Court would not 
be justified in the assumption that the mort¬ 
gagees were not entitled to interest according 
to the terms of tbe mortgage bonds until tbe 
realizttion of tbe mortgage debt. Held, also, 
that a mortgagee in possession cannot be a 
trespasser till his final account is taken. HaR- 
OOANDAS V. MOBANBaAI. 2 Bom. L.R. 225 


(1056)—S. 90~~Moy(qage —Suit for sah of 
TTiorlgaged property — Personal remciij against 
mortgagor or his other 2 >roperty in iheev'niof 
tht mortgaged property not realising sufficient 
aiiiounl—Civ. Pro. Code [Act XIV of 1802), 
Ss. 43, 50 —Allegations to be set out in the pin inf. 
—The plaintiff sued on tbe 18cb April, 1899, to 
recover Rs. 1,999 on a mortgage, dated the 18Ch 
April, 1^77, by sale of the mortgaged property, 
and balance if any from tbe remaining un- 
hypotheoated property of tbe defendant. Tbe 
decree passed was against tbe mortgaged pro¬ 
perty alooe. Tbe amount realised by tbe sate of 
tbe mortgaged property having been insufficient 
to satisfy (be decree, tbe plaiotifi applied under 
8. 90 of tbe Transfer of Property Aot for a fur¬ 
ther decree against the other property of the 
mortgagor. The first Court found (hat tbe 
claim for personal decree was time-barred. 
Before the lower appellate Court it was oon- 
tended that tbe mortgagors had paid Bs. 200 
M interest which avoided tbe bar of limitation, 
and that tbe plaiotiS should have been allowed 
to adduce proof. The Court negatived the 
Contentions on (he ground that they were not 
mentioned in tbe original plaint. On second 
Appeal: Held, (1) (bat the mortgage in suit 
of the year 1877. and the suit of the year 
1899, (be plaintiff’e right to a personal decree 
the mortgagor was time-barred, the 
platntin having failed to show in the plaint the 
ground on which exemption from the law of 
imitatioa was claimed, (ti) that the plaint- 
m could not bs allowed at a very late stage of 
10 bring forward, for tbe first time, 
which it was necessary to prove in 
faerto show that he was entitled to a farther 
wree against tbe defendant pereonally. 
UULAM H088EIN TYABALLIv. MAHAMAD- 
AtLY teBAHiMJt. 18 Bom. L.B. 681-7 Ind. 

«M. <89*MB 510. 

^^Mortgage-decree—Decree pro' 
personal r^nidy nntese and unlil 


vUUd 


remedy against pro 2 >trly was exhausted^Sale 
or alUvipl to sell properly condition precedent 
to passing of money-decree in execution -—A 
mortgagee brought a suit to recover the mort¬ 
gage-debt and recovered judgment. But the 
mortgage-decree provided that no personal 
liability could attach to the defendant unless 
and uotil tbe remedy against the property was 
exhausted. The plaintiff, instead of bringing 
the property to sale, applied for a money-decree 
in execution under s 90 of tbe Act. Held, that 
a sale, or at least an attempt to sell, is a neces¬ 
sary condition prejedent to the passing of the 
money-decree under s. 90, unless something 
happened subsequently to the passing of the 
conditional decree which bad tbe effect, wholly 
or in pare, of extinguishing or casting a cloud 
over lb-* title of tbe mortgagor. GULAM ABUS 
V. Brigbhan Jagannath, 1 N.L.R. 39. (17 
M. .309. 28 C. 12, 26 A, 25. li ; 25 A. 79, F.) 

(1058)— S. 90—Mortgage decree—Proceeds of 
the sate of mortgaged property—Appropriation- 
Costs—Principal and interest.—Thete is no 
rule that the proceeds of the mortgaged pro¬ 
perty sold under a decree for sale shall be 
applied in the first place towards the principal 
and interest, and shall be applied towards tbe 
payment of oists only after the sitisf tetion of 
tbe principal and interest, Jaswant Rai v. 
Sadig ali. 8 lod. Gas. 32. (23 A. 439./''; 

20 A. 523, D.) 

(1059)—S. 90 -Civ. Pro. Code, 3.206 -Decree 
under s- 90 alleged to be at variance with the 
juiginent —Order modifying decree— Appeal — 
Tbe holders of a decree lor sale under s. 88 
of tbe Transfer of Property Aot, 1982, subse¬ 
quently applied for and obtained a decree 
under's. 90 of tbe Act. Not being satisfied with 
tbe amount allowed to them by this decree' 
tb‘<y applied to tb) Court which bad passed it 
to liave it brought into accord tnoe with tbe 
judgment, and tbeC^urt accordingly modified 
the terms of tbe decree. Held, that no 
appeal would lie to High Court from such 
last mentioned order. KISHXN PRASAD v. 
Radha Madho Prasad, a. W N. 1904,288 = 

1 A L.d. 701. 

(1060)—S- 90—Execution of decree—Decree 
against hypothecated property and also against 
the person of the judgment deb'or—Act IV of 
1882 [Transfer of Property Act), s. 90.—Where 
a decree for enforcement of lien by sale of 
bypotbeoaled property provides also for the per¬ 
sonal liability of the judgment-debtor in case 
tbe property hypothecated is insufficient to 
satisfy tbe decree, it is not necessary, in order to 
get execution against tbe person of tbe judg¬ 
ment-debtor, to obtain a decree unders. 90of the 
T.P. Aot.but if snob a decree is applied for and 
obtained such proceedings will be regarded as. 
equivalent to an application for execution of 
the original decree against the person of tbe 
judgment-debtor. Rahim BAKHBH v. THG 
UNCOVBNANTBO SBBVIOE BANK. I/TD., 
A.W.M. 1891, 168. (13 A. 356, F.) 
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(1061)—8. 90—See Civ, Pro. Code, 1908, 
s. 34, 2 Bom. L.R. 225. 

(1062)—8. 90—See CiV. PRO. Code, 1908, 
s. 47, 13 Bom. L R. 661. 

(1063)—9. 90—Decree against legal repre¬ 
sentative—Ancestral property whether liable to 
be attached—See CiV. PRO. CODE. 1908. s. 53 
9 Ind. Cas. 631, 

(1064)—S. 90, application to set aside ex- 
■pnrtc decree under—Sec CiV. PRO. CODE, 
1908, O. IX. r. 13. 9 O.C. 288. 

11065)—S. 90-See DECREE — DECREE. 
CONSTRUCTION OF. A.W.N. 1998, 44. 

(1066)-8. 90—See ESTOPPEL—ESTOPPEL 

BY Conduct, 2 c.w.n. 254, 

(1067)—S. 90—Applicability of principle of 
res judicata to proceedings under— See EXECU¬ 
TION OP DECREE—MODE OF EXECUTION. 14 
A. 513 = A.W.N. 1892, 80. 

(1068)—S. 90, application under—Balance 
legally recoverable—Limitation—See EXECU¬ 
TION OF DECREE—MODE OF EXECUTION, 20 
A. 386=A.W.N. 1898, 83. 

(1069)—8. 90—See EXECUTION OF DECREE 
—Mode of Execution. 26 c. i56- 3 C.vv. 
N. 8. 13 A. 366=A.W.N. 1891, 104. 15 A. 331 
= A.W.N. 1893, 120. 

(1070)—S. 90—See Execution of Decree 
—miscellaneous, 4 C.L.J. 246. 

(1071)—S. 90—See Hindu Law—Joint 
Famly, a.W.N. 1903, 41. 

(1072)—S. 90. application under—Bond pay¬ 
able by instalments—See LlMlT.ATlON ACT, 
1908, art. 75, 3 A .L.J, 463 = A.W.N. 1906, 
193. 

(1073)—8. 90—See LIMITATION ACT, 1908, 
arts. 181, 182, 21 A. 453= A.W.N. 1899, 166. 

(1074)—S 90, effect of decree under for pur¬ 
poses of limitation—See LIMITATION ACT, 
1908, art. 182—GENERAL, 3 C.L J. 291. 

(1075 & 1076)—S. 90—Application for decree 
under, by usufructuary mortgagee, not given 
possession—Limitation for application, when 
commences— See LIMITATION ACT. 1908, ART. 
182—Period from which Limitation 
runs, 18 A. 37l = A.W.N. 1896, 107. 

(1077)—S. 90—Application by heir of mort¬ 
gagee for supplementary decree—Succession 
certificate if necessary.— See SUCCESSION 
CERTIFICATE ACT, 1889, 8. 4, 12C.W N. 145 
= 7 C.LJ. 658. 

(1078)—S. 90—See Nos. 663, 089. 865 946, 
947. 948, 951, to 963, 1010 to 1016, supra. 

(1079)—Ss. 90, 92, 93— Prior and subsequent 
incumbrancers —SMt< by latter lor redemption — 
Sale of mortgaged properly—Personal liability 
of puisne mortgagee. —In a suit for redemption 
.of a prior mortgage brought by the puisne mort 


Transfer of Property ket (iV of 1882) 
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gagee, the Court passed a decree in the terms 
of 8 92. Transfer of Property Act. The puisne 
mortgagee failiog to pay the sums found due on 
the prior mortgage, the property was sold, but 
realized an amount less than that due on the 
prior mortgage. Held that the puisne mort¬ 
gagee canoi be made personally liable for the 
recovery of the balance due to him. MATA 
AMBER V. Sridhar. 26 A. S07 = A.W.M. 1904. 
73 = 1 A L.J. 250. (23 A. 439, R.) 

(1080)— Ss. 90, 97—S. 90, costs recoverable 
under —Mortgagee holding a single decree on 
two mortgages—Appropriation of sums reeoverea 
in execution — Transfer of Property Act, ss. 96 
and 97.— Held, that costs decreed are recover¬ 
able under s. 90 of Act IV of 1892. 130 M. 464, 

14 C. 185, 20 A. 523. R.) Held farther, that 
s. 97 of Act XV of 1882 applies directly only to 
proceedings under 3. 96 of the said Act. Held 
also, that where a mortgagee bolds a single 
deevee on two mortgages, he cannotbepreolud- 
ed, whether by the alleged analogy of s. 97 or 
otherwise, from appropriating sums recovered 
by him in execution towards the satisfaction of 
whichever mortgage he finds most convenient. 
JWADA SAHAY V. DHANAU, 11 O.C. 377. 

(1091)—Ss. 90, 100—See Res Judicata— 
adjudications, A.W.N. 1906, 44=3 A.L.J. 
171=28 A. 365. 

(1082)— S. 91—Suif for redemptionby puisne 
mortgagee —Parfies.-When a puisne mortgagee 
seeks to redeem a prior enoumbranoe, the mort¬ 
gagor or his representative is a necessary party 
to the suit. CHINNAN V. BAMACHANDRA. 

15 M. SI. 

(1093)—S. 91— Redemption of ^nortgage— 
Kevdrsi'>nary heirs of deceased husband of 
Hindu widoro not entitled to redeem mortgage 
made by husbajid.—Eeld. that the reversionary 
heirs of the deceased husband of a Hindu 
widow, in poesession as such of her husband’s 
property, are not persons wbo. within the mean¬ 
ing of s, 91 of the Transfer of Property Act. 
1682, have such an interest in the mortgaged 
property, as would entitle them during the 
lifetime of the widow to redeem a mortgage 
made by tbe husband. RAM ChaNDAR v. 
Kallu, A.W.N. 1908. 225 = 8 A.L.J. 631. 

(1084)—S. 91—Daughtet’indaw of a Biniu, 
her right to redeem — Maintenance, whether an 
interest in property—Interest in property-—^ 
daughter-in-law of a Hindu entitled to main 
tenance has not such an interest in the family 
property within tbe meaning of 91 of the Trans¬ 
fer of Property Act as would entitle her to 
redeem. GAJADHAR SINGH v. MUSAMMAT 

Thula Kunwar, 12 0. C. 37=Ind. Cas- 690. 
(22 A. 191, 2 B. 494, 3 M. 184. R.) 

(1085)— S. 91’‘Morlgage by a majoi'ity of tem¬ 
ple trustees without consulting m\nority^ 
whether valid—Redemption by some of trustUs 
whether can be allowed—k demise of temple 
property granted by a majority of the trustees 
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of a temple without cousultiog the minority is 
invalid and nob binding on the temple. Where 
a mortgage of temple properties was executed 
by some of the temple trustees without consult¬ 
ing the co-trustees, redemption, under s. 91 of 
the Transfer of Property Act, cannot be allowed 
on the application of some of the trustees, when 
the question whether such redemption was in 
the interest of the temple was not considered 
by all the trustees as a body. ISTOOP v. 
AYPAPPBN. 16 Ind. Gas. 433. 

(1086)—S.91— EqtiUij of redcmpliot split up 
—’Right of redemption of triiole or part of inorl‘ 
gaged property. —S. 91 of the Tcausfet of Pro¬ 
perty Act does not lay down chat a parson who 
is entitled to a share only of the equity of 
redemption has, under all circumstances, the 
right to insist on redeeming the whole of the 
mortgage and recovering possession of the 
whole of the morigaged property. Where there 
are several persons in whom the equity of re¬ 
demption is vested, there is no reason why one 
of them and the mortgagee acting together 
should not be held to be entitled to deal with 
bis interest in the equity of redemption and 
the mortgagee’s right as against him, provided 
the rights of the other owners of the equity of 
redemption are nob thereby injuriously aSecc- 
ed. The objection to a mortgagee's splitting 
up of a mortgage is entitled to weight only 
wbore the owner of the part of the equity of 
redemption is prejudicially affected by the 
splitting. The question whether the Court will 
allow redemption of the whole of a mortgage 
at the instance of a person entitled to a part 
only of the equity of redemption must depeud 
on the circumstances of each case and the 
rights acquired by the mortgagee or hy third 
persons subsequent to the mortgage. RaTHNA 
Mudali v. Perumal Reddy. 12 M.L.T, 484 
-H.W.N. 1912. 1168 = 23 M.L.J. 376. 

(1087)—S. 91—Aforf^rtoe— Find rate tenant 
—Suit by zemindar to redtem, a mortgage made 
by a fixed rate tenant on the death of the tenant 
without hetrs. — Held that the zemindar is not 
within the meaning of s. 91 of the Transfer of 
Property Act. 1632, a person having an inter¬ 
est in the mortgaged property so as to entitle 
him to redeem a mortgage of bis bolding made 
by a tenant at Hxed rates who has died with¬ 
out heirs. Ram Dihal Roy v. THE Maha- 
Ba.lA OF VIZIANAORAM. A.W.N. 1908. 210 
-8A. LJ.578. (3 I.A. 92. R.) 

(1088)— S. 91— Decree for revenue payable 
U}ider sub-aettlemenl—Creatujn of chaige .— 
Where a superior proprietor obtained a decree 
against the inferior proprietor for revenue pay¬ 
able under a sub-settlement the decree operates 
as a charge on the land included io the sub- 
settlement. Sbth Ratan Lal V. Rani 
UUED Kuab, 11 0 P.L.R. 93. [Ref. on. 1 N. 
L.R. 117 ; R., 8 N.L.R. 81 ; Ajip-.. 14 C.P.L. 
17 ] Not doubled, 16 C.P.L.R. 52.] 

(1080)—R. 91 (6)—Trans/er by mortgagee of 
hie int^eet in mortgaged proper ty by means of 


Transfer of Property Act (IV of 1882)’ 
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a sub-m<yrtgage—R\ghi of sub-mmtgagee tore- 
deem a ^irior mortgage .—A mortgagee created 
a sub-mortgage, in favour of the plaintiff of 
land mortgaged to him. In the mortgage deed, 
the sub-mortgagor, io express terms, transfer¬ 
red his interest in the land to the sub-mort¬ 
gagee. Further, the sub-mortgagor left a por- 
tiou of tbe consideration-money in the bands 
of the sub-mortgagee for redeeming a prior 
mortgage io respect of tbe property. As the 
prior mortgagee leiused to accept the sum due 
to him under tbe mortgage and deliver up 
possession of tbe propert\. tbe plaintiff brought 
the present suit for redemption against the 
prior mortgagee. Held, the sub-mortgagee is 
entitled to redeem tbe pri> r mortgage. RAMSU- 
BHAO V. NarsINGH, A.W.N, 1903. 58 = 2 A. 

L. J. 162 = 27 A. 473. USA. U3. D. ; A-W.N. 
1901, 153. Overruled : 20 M. 35. 13 A. 432, 
R.) 

(1090)—5. 91 (cl- 6)— Hindu widow —Rcirr- 
sionei—night to redeem— Burden of proof — 
Ism farzi —A Hindu widow mortgaged her 
husband's property to the respoodent. Tbe 
plaintiff appellant as tbe next reversioner of 
tbe husband of the widow brought the present 
suit for redemption, during the widow’s life¬ 
time. Held, that tbe plaintiff, as the rever¬ 
sioner, has an interest in tbe right to redeem 
within tbe meaning of s 91, ol. (5) of the 
Transfer of Property Act and is entitled to 
redeem as such. (S. C. No. 271, Appr. and F\ 7 
O. C. 98. R.) Held, further, that the burden of 
proving a particular transaction to be i.sni farzi 
lies on tbe person alleging it. GUMANI SiNGH 
V. Chakkar Singh, 8 O.C. 349. 

(1091)—8. 9i-.S’cc Civ. Pro. Code, 1908, 
8.47,0. XXI,r. 09. 11 C.W.N. 495 = 5 C.L.J. 
45. Note, 

(1002)—8. 91 — See Registration act. 
1908,83. 2, 17, 49, 8 Ind. Gas. 520. 

(1093)— 8. 91—See Right of Suit- 
Miscellaneous. 17 M.L.J. 84=30 M. 207. 

(1094)—S. 91—See Nos. 461, 5H. 716, 322, 
823, supra. 

a 

(1095)—Ss 02-^Decree for redemption^ not 
er^cuted—Second for rahviption not main- 
iainable—Cxv, Pro^ C^de, 13.—Whore 

there has ODce been a for redemption and 
a decree for redemption has been passed tbereio 
but Dot executed, a subsequent suit for redomp* 
tion of the same mortgage cannot be maiotain* 
ed. VBDAPURATTI v. VALLAUHA VALIVA- 
RAJA, 25 H. 300, P.B.»12 M.L.J. 128. [K, 6 
O C. 367; R.. 27 M. 40. 13 M.L.J- 206, 6 0.0. 
239, 6C.L J. 289. 43 P.R 1907*101 P.W.R. 
1907-169 P.L R. 1908, 17 M.L,J.G6, Note, 31 

M. 354*18 M.L.J. 259 = 3 M.L.T. 281, 8 O.L. 

J. 547-13 C.W.N. 36, Note-36 C. 122, 2 Ind. 
Gas. 662.] 

(1096)—5* 92 —Jurisdiction of Civil Centrist 
Lmh 2^ mortgagee'^ Lease expires on redemp¬ 
tion.—VJhen ft mortgage is redeemed. ^ 
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mortgagee is bouad to retransfer tbe 
property free from the mortgage and all 
other incumbrances created by him- Where, 
therefore, he has transferred a portion of 
the mortgaged land under a lease, the lease 
comes to an end when the mortgage is redeemed. 
The relation of landlord and tenant does not 
exist between the mortgagor and the mort¬ 
gagee’s lessee, and a suit to eject the mort¬ 
gagee’s lessee lies in a Civil Court. Ram 
Chand V. Raj Hans. 3 A.L.J. 517 = A.W.N. 
1906, 241. 

(1097)—S. 92 — Obligation of mortgagee 
under—See LIMITATION ACT, 1903. s, 23, 
arts. 115, 116. 6 M.L.T. 239*33 M. 71. 

<1098)—S. 92—See Nos. 216, 327,461. 543. 
949. 1079, supra. 

(1099)— Ss. 92, 93— Decree ior ledemption — 
Failure to pny by mortgagor—Subsequent stiif 
for redemption—Res judicata.—A decree passed 
under s. 92 of the Transfer of Property Act be¬ 
comes a final deoree, even though no order 
under s. 93 has been passed, when the time 
limited in it for the payment of the mortgage 
amount has expired, without the mortgagor 
taking any steps. No subsequent suit for 
redemption of the same mortgage will He. 
KAMASAMI V. Sami, 17 M. 96 = 4 M L.J, 29. 
[Cons., 26 M. 300, F.B.; R., 19 M. 40. P.B.,25 
M. 244, 21 A.W.N. 194. 24 A. 44, 27 M. 40, 6 
O.C. 114.] 

(1100)—S.s. 92 and 93— Mortgagee andmort- 
gagor's apphcalion for execution—Conditicmal 
judgment— Non-fulfilment — IVaivcr— Applica¬ 
tion for redemptton—Decrees under the Transfer 
of Property Act—Mortgagee's lailure—Redem- 
pt\on suit—Dismissal—Dthberate omission— 
Decree for redemption—No second suit—Mort¬ 
gages in India and England—Similarity.— 
Although s. 93 of the Transfer of Property Act 
deals only with a roorlgagee’s application for 
an order for sale, there could be no objection to 
a mortgagor applying for execution under s. 92 
and obtaining an order for sale. (25 M. 300, F.\ 
19 A, 40, ii.) The rule that a person obtaining a 
judgment on condition and not fulfilling it 
should be held to have waived the judgment 
cannot be applied to decrees foe redemption 
under the Transfer of Property Act The 
Transfer of Property Act has deliberately 
omitted to provide that a suit for redemption 
should be dismissed where the mortgagor fails 
to pay the mortgage-amount. English law 
{contra) (24 A 44, R.) The mortgagor after 
obtaining a decree for redemption cannot 
institute a second suit for the same purpose. 
Mortgages in India, except the class called 
English mortgages, ace not regarded as similar 
in all respects to mortgages in England. 
GOVINDA Taragan V. Veeran, 2 M.W.N. 
1911, 323. 

(1101)— Ss, 92, ^Z—Suiiforredemption — Dis¬ 
missal for non-payment of mortgage-money before 
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suit—Second suit for redemption on full pay¬ 
ment not barred.—A deoree in a suit for redemp¬ 
tion of a usufructuary mortgage, not being a 
conditional decree for redemption under s. 92 
of the Transfer of Property Act, 1882, but 
simply dismissing the suit on the ground that 
the mortgagor had not prior to its institution, 
paid or tendered the whole of the mortgage- 
money at a time authorised by the deed, cannot 
have the effect of foreclosure or of res judicata 
so as to bar a second suit for redemption, 
where the deed has expressly authorized redemp¬ 
tion on payment of the mortgage-money in a 
particular month in any future year after due 
date, and the moregagor has tendered the 
whole of such money in that month between 
the dismissal of the first suit and the institu¬ 
tion of the second. DONDH BAHADUR RAI v. 
Tek Narain Rai. 21 A. 281 = A. W. N. 1899, 
80. (21 M. 18, 22 W. R 172, 11 A. 386, N. 
W. P. 1871. 62. 19 A. 202, D.) [R.. U. B. R. 
1897—1901, 582, 3 0. C. 371. 24 A. 44 = 21 A. 
W.N. 194, 7 A.L.J. 185; D., 25 M. 300.] 

(1102)—Ss. 92, 93— Execution of mortgage 
decree.—Ths Court executing a deoree is bound 
by it and cannot question its validity of any part 
of it in execution proceedings; but the Court 
executing a decree is bound to ascertain the 
effect and intention on the decree ; in any 
case,, a decree under s. 92 of the Transfer of 
Property Act, is in the nature of a decree nisi 
and it does not foreclose the decree-holder 
until an order to that effect has been made 
under s. 93; until an order has been made 
under s. 93, the decree-holder may at any 
time redeem the mortgage (subject to the law 
of limitation); in this case, as no order was 
made or could properly be made under s. 93, the 
decree-holder was entitled to redeem the mort¬ 
gage notwithstanding the direction in the 
decree. , MAUNG Lu THa v. Maung ELman, 

U B. R. 1897—1901. Yol II. 882. 11 A. 386, 
(19 A. 180. 20 A. 446, 21 A. 251. 22 B. 771, 
16 C. 246, 22 M. 133. 1. B.L.R. 821, U .B. R.‘ 
1897-1901, Vol. II, 514. R.) 

(1103)— Ss. 92 and 93—-4ppficafion to pay 
redemptiOn-money after the tirne allowed by the 
preliminary decree—Duty of tnottgagecto pro¬ 
ceed under s. Effect of failure to do so— 
Effect of pendency of appeal. —The principles of 
ss. 92 aud 93 of the Tr, P. Act must be followed 
in mortgage suits, even in places where the Act 
is not in force. The proviso to s. 93. gives a. 
discretion to the Court to extend the time for 
payment, and the proviso applies not only to 
an application made within the period fixed 
under s. 92, but also to an application made 
after that time as expired. It extends up 
to the time of the passing of any order of the 
nature contemplated by the section- .Pendency 
of appeal by the mortgagee is sufficient reason 
for delay in payment by the mortgagor, 
maung AUNG Ban v. Ma Nan Eo, 8 Ind. 
Cfts. 961. (22 B. 71, F.\ 19 M. 40, Diss.) « 
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(1104)—Ss. 92, ^^—U&ufructii'irymortgage — 
Extcixsicn of time for payui^nt after decree — 
Good cause— Foreclosure. —Where a deocee is 
passed for the redemption of lands held in 
usufructuary mortgage and a date fixed for 
redemption, and the mortgagors apply for 
extension of time for payment on the grounds 
of poverty and the difficulty of raising money 
during the pendeucy of an appeal by the mort¬ 
gagees, they are entitled to an extension of 
time if they show good cause. In deciding 
whether good causa for extension of time has 
been shown, all the circumstances of the case 
must be looked at. Thus, where the mortgagor 
tendered the mortgage-money to the mortgagee 
prior to suit, which was instituted in conse¬ 
quence of the refusal to accept it on the part of 
the mortgagee who claimed to have bought it 
outright, and an appeal had been filed by the 
mortgagee against the decree for redemption, 
and in asking for extension of time the mort¬ 
gagor alleged poverty and difficulty of raising 
money pending the appeal, it wa« held that a 
good cause for extension of time bad been made 
out. MauNO Pye V. MaTh.AU, 8 lod. Cas. 
582. 

(1105)—Ss. 92, 93— Aj)iilica(ion for enlarge¬ 
ment of titiie—Applicalton to be 7nadc to the 
Cottrf o/^rs<t»s(a«cc. not loan Appellate Court. ' 
—Under 8. 93, Transfer of Property Act, an ap- J 
pUcatioo for extension of the time for payment 
of money, in a decree under s. 92 of that Act by ^ 
the appellate Court, must be made to the Court | 
of first instance and not to the appellate Court. ' 

Bam Dbani Sabu v. Lalit Singh, 6 A.L J. i 
2S1»31 A. 328 = 2 Ind Cas. 220. (23 A. 88 . P.; : 
26 A.W.N. 203, Diss.l [/<’.. 6 lod. Cas. 323.J 

(1106) Ss. 92, 93 - Mortgage—Decree for , 
redemption—AjijMcation for extension of t\me , 
fixed bp decree—Court to luhich to opplij. —An ' 
application under the last paragraph of <«. 93 of 
the Transfer of Property Act, 1882, for 
postponement of the day fixed (or payment of ' 
the amount due under a decree in a redemption 
suit passed by a Court of appeal under e. 92 of : 
the Act, should be made not to such appellate | 
Oourt, but to the Court of first instance. It I 
has been held that the Court” mentioned in 
paragraph 4 of s. 93 to which an application 
for an order for sale should be made is the 
Oourt of first instance and not the appellate 
Court, aod so also the Oourt mentioned in the j 
last paragraph is the same Court and therefore 
an application for enlargement of the time 
fixed by the deocee for payment will have to be 
made to the Court of first instance aod not to 
the appellate Court SBEONABAIS v. Cbukni 
LAL. 28 A 88 = A.W.N. 1900, 209 (23 M. 521, 

F .; 18 A. 278, R.) IF.. 31 A. 328 = 6 A.L.J. 
261 = 2 Ind. Css. 220; Ezpl.,3 A.L.J. 828=A. 
W.N. 1906, 203.] 

• (U07>— 8s. 92 and 93 —Usufructuary mort- 
9^9^^Iiedetnption—Form of decree in a suit 
Jor red§n^tion—An order, declaring that the 


Transfer of Property Act (IV of 1882) 
—continued. 

! plaintiff’s right to redeem shall be extin- 
I guisbed, upon non-payment, within the time 
limited by a decree for redemption, of the 
amount found to be due, is not a proper order, 
when the mortgage sought to be redeemed, is a 
I usufructuary mortgage. Nevertheless, where 
such an order has been made and tbe decretal 


money has not been paid witbio tbe time 
limited, and tbe decree has been allowed to 
become final, tbe plaintiS cannot thereafter 
bring a second suit for redemption. LACHMAN 


Singh v. Madsudan, A.W.N 1907, 137-=4 


' A L.J. 447 = 29 A. 481. (24 A. 44. ii.) 


; (1108)— Ss. 92. 93— Decree—Foreclosure— 

Safe. —Tbe applicability of s. 93 of tbe Transfer 
of Property Act is not taken away merely 
because the decree is not drawn up in tbe terms 
of s. 92 of tbe Act. MURLIDHAR V. PARAS- 
HARAM. 2 Bora. L.R. 638 = 25 B. 101. 

(1109)—Ss. 92, 93—Decree for redemption — 
No prothsuni in case of failure of payment 
tuilhiH jixed time --Effect.—Where a decree for 
redemption does not declare that the right of 
redemption should be absolutely barred unless 
' tbe amount was deposited within the day fixed, 
held that tbe non-deposit of tbe amount witbiu 
that time would not afiect the right. Kara- 
MAT ALI V. INAYAT IHUSAIN, A.W.N. 1884, 
329. [ft., 14 A. 360 = A.W.N. 1892. 40.J 


(1110) —Ss. 92, 93 —Sec EXEtJUTION OF 
Dkcree—APPEAL. Review, etc , Execu¬ 
tion OF Decree after, is M, 170 = 2 m.l. 
J. 23. 


(1111)—Ss. 92, 93 and 87-J/or((7<ij7e by 
conaitional sale, decree for redemption of—Right 
of mortgagee to foreclosure—Enlargement of time 
to mortgagor for payment, application for, if 
enlertainable after due dale—Power of Court to 
grunt enlargement. oiUinctinn as to, between 
suits for foreclosure and those for redcm.plion— 
Duty of mortgagor, to show cause for enlarge¬ 
ment of time. —It was contended, in this case, 
that a mortgagor, who in a redemption suit 
allows the time fixed for payment to pass, 
without paying tbo decretal amount or apply¬ 
ing for postponement of that date, becomes 
ipso facto debarred from redeeming, (19 M. 40, 
25 M. 44, Disc.} and it was held that s.; 93 
of the Act compels tbo Court—unco the date 
originally fixed for payment has passed without 
payment in full—to make ao order of foreclo¬ 
sure absolute, but at the same time allows it, 
upon good cause shown and upon such terms, 
if any, as it thinks fit, from time to time, 
to postpone tbo date. Since, in such a oase, 
tbe mortgagee has, prima facie an immediate 
right Co foreclosure absolute, where Che mort¬ 
gagor comes with the money after tbe due date, 
the burden is upon him to explain satisfactorily 
why be did not bring it punctually. In any 
other view, a mortgagor, who wilfully allows 
tbe due date to pass would be in a bettor posi¬ 
tion than one who applies before due date. (25 
U. 244, B.) So, a mortgagor, who meets an 
application lot an order of foreclosure absolute. 
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is bound to show good cause for his failure to 
pay on due date and obtain an order extending 
the Lime so as to include the actual date of 
lodgment. The proviso to s. 93, properly 
construed, cannot support the contention that 
the power to enlarge time for payment can be 
exercised by Courts only before the day fixed 
for payment, by the decree itself. The langu¬ 
age of the whole proviso does not demand that a 
limited meaning should be attached to it and, as 
the procedure prescribed by it is borrowed from 
the practice of the English Courts, it must be 
construed by the light of that practice, accord¬ 
ing to which applications for enlarging the 
time fixed in the decree for redemption ate 
entertained even after ibe expiry of the pres¬ 
cribed period. (22 B. 771, 26 B. 121, 28 B. 103, 
F.) In England, the time fixed for payment 
will not, a.‘< a rule, be enlarged in a redemption 
action ; unless special grounds for such indul¬ 
gence are shown (L9 A. ISO, 16 0. 246, 27 C. 
705, ii ) while in an action for foreclosure, the 
Court is more lenient and will enlarge the time 
on leriufi pending an appeal. Though this dis¬ 
tinction is not to be found on comparing s. 87 
with s. 93 of the Act (l9 M. 40, 21 C. 618, 
22 M. 133, 24 A. 479, 25 A 231, 16 C.P.L.R. 
Ill, R.) yet it would be in accord with the 
principles of equity to grant indulgence less 
readily to mortgagors who have sued for re¬ 
demption, than t} those against whom a suit 
for foreolosure has been brought. Nand LaL 
V. Ram RATAN LODHI, 2 N.L R. 137. [F.. 3 

N.L.R. 146, 3N.L.R. 65.] 

(1112)—Ss. 92 and 94—Decree in redemption 
suit—Nature and effect— See Res JUDICATA, 
Matters IN ISSUE, 4 a.L.J. 763=a.W.N. 
1907, 281 = 30 A. 36. 

(1113)—Ss. 92, 95— Co-mortgagor redeeming 
the entire properly, position of—Limitation Act, 
arts. 144 and 148 -Adverse possession — Redemp¬ 
tion from the co-mortgagor, who has redeemed 
the entire property. — lield, that, when one of 
the several co-mortgagors redeems the entire 
property, it cannot be said that be has the 
same rights and stands exactly in the same 
position as the mortgagee with regard to the 
share of his co-mortgagors. The debt in the 
case of such a payment is entirely discharged 
and the mortgage is redeemed ; and the redeem¬ 
ing co-mortgagors has no right in the shares of 
his co-mortgagors other than that of a oharge 
on those shares for the money paid for redemp¬ 
tion and the proper costs incurred in so 
redeeming. (14 A. 1, Diss.; 26 B. 500, F.) 
Held, further, that the limitation for redeem¬ 
ing the property from the hands of such a co- 
sharer is that of 12 years provided for by art- 
144 of the Limitation Act and the limitation 
runs from the date when the redeeming co¬ 
mortgagor sets up bis adverse possession. 
MAKHDUM Khan v. Musauat Jadi, 9 O.C. 
91 (b). 

(1114)—S. Redemption, Suit for. —The 
provisions of s. 93, Transfer of Property Act, 
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1882, apply only to a suit for redemption, and 
are not applicable to a suit for sale. TANIRA&I 
V. Gajanan, 1 Bora. L.R. 821 = 24 B. 300. 

(1115)— S. 93— Redemption and sale, suit for, 
by subsequent mortgage—Purchaser in execu¬ 
tion of prior mortgage decree in possession, 
possession of — Redemption money, deposit of, 
after date fixed, but before order absolute— 
Deposit accepted by Court —No formal order 
extending time. —Defendant purchased a certain 
property in execution of decree on a suit by a 
first mortgagee in which the plaintiff, a third 
mortgagee, was no party. He (the defendant) 
redeemed the second mortgage and was in 
possession of the property. The plaintiff sued 
to enforce bis mortgage as also to redeem prior 
incumbrances : Held, that s. 98 of the Transfer 
of Property Act did not, in its literal terms, 
apply to a case where there was no prior mort¬ 
gage still in existence, but the principles there 
laid down ought to be followed in dealing with 
such a case. The plaintiff, who did not deposit 
the redemption money within the time allowed 
by Court, can redeem afterwards before a final 
order is made under cl. (2) of s. 93 of the 
Transfer of Property Act, that is, before the 
decree is made absolute. (25 M. 300. F.; 22 B. 
771, 16 C. 246. 24 A. 479. R.) The position of 
the defendant, who is in possession of the pro¬ 
perty under an obligation to re transfer it, if 
the redemption money is paid on a fixed date, 
is analogous to that of a mortgagee by condi¬ 
tional sale. If a deposit of the redemption 
money is accepted by the Court before the final 
order under cl. 2 of s. 93 of the Transfer of Pro¬ 
perty Act, but after the date fixed for payment, 
it becomes an effectual deposit, although no 
formal order extending the time was passed. 
BEPIN BEHARY 8HAHA V. MUKUNDA LAL 
Ghosh, 8 C.L.J. 947=36 C. 122=1 Ind. Gas- 
780. 

(1116)—S. — Redimpthn decree — Period 
for redemption—Enlargement of the period— 
Order declining the enlargement — Appeal- 
Civ. Pro. Code (XIV of 1882), s. 244-The 
plaintiff brought a suit to redeem oertain 
property. The Court of first instance decreed 
the suit in bis favour, and allowed six months’ 
time within which the redemption was to be 
made. An appeal was taken to the lower ap¬ 
pellate Court, who confirmed the decree of the 
Court of first instance, without, however, en¬ 
larging the time originally fixed for redemp¬ 
tion. More than six months after the first 
decree but shortly after the appellate deoree, 
the plaintiff presented two applioations to the 
first Court, one for enlargement of the time 
and the other for execution of the deoree for 
redemption : Held, that the time should be 
enlarged and the deoree should be allowed to 
be exeocited- An application for enlarging the 
time fixed in a decree for redemption can he 
entertained even after the expiry of the p^ 
Boribed period, under proviso to 8. 93 of tbe 
Transfer of Property Aot, 1982. An - order 
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■deolining to enlarge the time 6ied (or redemp. 
■tion IB appealable under s. 244, Civ. Pro. Code 
1889. Rango V. Bhomshbtti, 3 Bora L R 
594 = 26 8.121. 

(1117) S. 93—.l/or((/jge — Redemption — 
junlwrgenitnt of time—Jurisdiction of aoinUale 
Court.—Although the Court of first instance is 
'the proper Court for dealing with applications 
under the last p ic igtaph of s- 93 of the Transfer 
of Property Act. 1882. the appellate Court 
•nevertheless has jurisdiction to allow the en- 
largemeot of time in cases where there has been 
an appeal. Babu Prashad v. Khiah Kam. 
J.W.H. 1906. 203 = 3 A.L.J. 823.8’rDm. 
•31 A.328. 6 A.L.J. 251.] ^ 

(1118)—S. 93 — Usufructuani mortgage—Suit 

for redemption—Expiry of time fixedfor dcpjs-.t- 

»nj money—Extension thereof. —Where, in a 

suit for redemption of a usufructuary m>rtgage 

under s. 93 of the Act, the Court passed a 

•decree conditional upon the plaintiff’s deposit- 

•ing the money within a filed period, and that 

rpeciod expired, heli, that the time might, as a 

naatter of course, b* extended by the Court, 

upon an application made preferably in writing, 

Men alter the expiry of the time. Ramhrichh 

5VJ'* SARBANAND Rai, 6 A.L.J. 937 = 9 

•M.L.T. 390=2 Ind. Cas. 466. (26 B. 191 , 

R.) 

i\^^9)—S.9Z—Redemption-decree—Failure to 
pay money within txme fixed—Enlarging of 
time.-—Where in a redemption-decree the mort- 
gagor fails to pay the amount of the decree to 
the mortgagee within the period fixed therein, 
the mortgagor does not lojo his right to obtain 
possession on tho payment of the redemption 
■money after that period : the Court may, under 
8. 93 of the Transfer of Property Act, 1882, on 
-good cause shown, enlarge the time to pay 
•money and impose such terms as it thinks fit. 
ISHWAB V. OOPAL. 6 Bom. L.R. 719 = 28 B. 
102 . 

^ (U20)—S. Decree — Execution — Decree 

Decree absolxite—Civ. Pro. Code, (.let XIV 
of 1682), a, 244.—An application for redemption 
^OMolosure under a decree nisi is not an ap- 
■plication in execution under the Civ. Pro. Code, 
be made in Court under the Transfer 
■®^P*^oporty Aot: and until a decree uisiis made 
absolnte there ie no.decree capable of execution. 
Sir Jehangirc. Jbhangibv. Tab Hope 
Mills, ltd., lO Bom. L.R. 1037-38 B. 273. 

(1121)—S. 93 -D jcr^e for payment and re^ 
^wptton within mattths—Decree pamed 
-^<5^— Whether apolicatim for execution 
of decree can 6i made after six unnth^ hid ex- 
Transler ol Property Act, IV of 
^982, 19 Qot rdtroapoebive ; aod it does not 
^Pply to decrees made before tbe passing 
p ’the Act, or before tbe Act ie put into 
lOfoe in any particular province. In tbe pre* 
sent oaae, a decree wta paessd for redemption 
oerteia property by payment of the money 
^Hbin BIX months from tbe date of tbe decree: 
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and this decree was made before ihe Act was 
put into force in the Province. The decree- 
bolder applied to execute tbe decree after the 
expiry of the six months : and wanted to show 
cause under s. 93 of tbe Act for extending tbe 

the decree for redemption. 
Held that tbe ezeoutiou of ibe decree wag bar- 
red; and that s. 93 could not be applied to a 
decree passed before the Act was put into force 
CHENNAYA v. MALKAI'A, 20 B 279 tR 
L.B.R. 1893-1900,420 ] ' ’ 

(1122)—S. 93, proviso—Mortgage decree— 
rime fixed for redemption—Application for 
extension of time subsegucit to expiry of time 
originally fixed.—The proviso to s. 93 of the 
Transfer of Property Act IV of 1882 does not re¬ 
quire that an application to extend the time 
fixed for redemption by the original decree 
should be mads during the time mentioned in 
the decree. The Court has power to give efieot 
to the proviso whenever tbe application for 
postponement has been made at any time before 
the final decree—the decree absolute—is made 
A decree passed in a suit for redemption under 
8. 92 of the Transfer of Property Aoc is only in 
the nature of a decree nisi, and it is the order 
passed under e. 93 which is in the nature of a 
decree absolute, and it is for tbe mortgagee to 
get the order made absolute under the latter 
section. Nandram v. Baba.ii. 22 B.771 rp. 

2 N.L.R. 137, 10 Bom. L.R. 1067 — 33 B 
293 = 2 Ind. Cas. 296. 5 L.B.R. 219 = 8 Ind’ 
Caa. 961; .4ppr.. 1 A.L.J. 300 ; Ji., U.B.R. 1897 
-1901, 682. 25 B. 101. 26 B. 121^3 Bom L R 
o54. 26 M. 244, 25 M. 300, 28 B. 102. 16 C P L* 

.36, N = 1 Ind. Cas. 780. 8 Ind. Cas, 592-3 
Bur. L.T. 2; D., 24 B. 300.] 

(1123)—8. 93—See Civ. Pro. Code, 1908 
8. 47. 10 Bom. L.R. 1057 = 33 B. 273. ’ 

(1124)—8. 93—See Nos. 327, 5i3, 851 885 
950, 1079, 1099 to 1111 , supra. * 

(1125)—8. 94—See Nos. 863.961,1112, supra. 

-P«rc;ifl,«r of equity of reiemp- 
lion—hail for contribution after redemption— 
Necessity for obtaining pjsaceaion by person 
redeemingThe term “mortgagor” in s 95 
of tho Act cannot be held to exclude purchasers 
of equity of redemption who stand for all 
other purposes, in the same position as mort 
gagora. (8 B. 497. H.) The section must be 
read as if the words “obtains possession ” ran 
as follows “ obtains possession when tbe 
mortgagee bad possession under his mortgage ” 
rherefore, tbe section must not be limited in its 
applieation to tbe case of uaufruotuary mort 
gages only. (26 A. 227, F.) Where a puVobaser 
of equity of redemption of a mortgage bv 
conditional sale, the mortgagee not having 
^ssaeeion. redeems the property, he may sue 
the mortgagors for contribution aod bring their 
Bhyea to sale. MoaAN.SEITH v. KasHINath 
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{1127)-S.95— Sco 2 >e and conuruction of.—S. 96 
of tbo Act should not be so strictly construed as 
to limit itsoperatioQ to mortgages under which 
possession passes, and, therefore, no redemp¬ 
tion, properly repasses. It is more reasonable to 
construe the section distributively, to make the 
condition of obtaining possession apply only to 
the cases in which its fulfilment is, from the 
nature of tb6 mortgage, possible, and in other 
cases to make the charge follow upon redemp¬ 
tion. Malik ahmad Wali khan v. 
Mussamat shamsi jahan begam, 10 C.W. 
N. 626, P C «3 C.L.J. 481 = 8 Bora. L.R. 397 
= 3 A L J. 360 = 1 M.L.T. 143=16 U.L.J. 269 
= 28 A. 482 = 33 l.A, 81 = 8 Sar. 918. 

4 

(1128 & 1129)—S. 95—Sre LIMITATION ACT. 
1908, arc. 132, 26 A, 227. 

(1130)—S. 95-See Nos. 431,638. 542.717. 
718. 819, 1113, supra. 

(1131)—8. 96—See DECREE — DECREE, 
FORM OF, 23 C. 795. 

(1132)—S. 96—See Nos. 461, 590,671.824, 
825, siii>rn. 

(1133)—8s. 96, 97—See Civ- Pro. Code, 
1903, s. 73. 30 C. 953. 

(1134)—8. 97—See Nos. 461, 690, 965. 966, 
1080, 1133, supra. 

(1136)—S. 98—/iMOJJiufous mort^ageSimple 
and usufructuary mortqage combined — Mort¬ 
gagee suing to recover money advanced on mort¬ 
gage. —Under tbo terms of a mortgage-deed the 
mortgagee was put in possession of the mort- 
gaged-property, and was authorized to retain 
possession until payment of the mortgage- 
money, the mortgagors being given credit 
for all profits recovered from the land over 
and above the Government assessment. The 
deed further contained a personal covenant 
by the mortgagor to pay the mortgage- 
money and an implied agreement that in 
the event of non-payment the property should 
be sold : Held, that the transaction evi¬ 
denced by the deed was an anomalous mort¬ 
gage : and the rights and liabilities of the 
parties should be determined by the contract 
as appearing in the mortgage-deed, and so far 
as such contract did not extend by local usage. 
In a suit, upon the above bond, by the mort¬ 
gagee to recover the debt and in'default of pay¬ 
ment by tbo mortgagors for foreclosure and pos¬ 
session : Held, (1) that the mortgagee was not 
entitled to the reliefs sought, because be lost 
possession by leasing the land to bis mortgagors 
for a term, and if be meant to regain possession 
be must sue as a landlord on the determination 
of tbo tenancy : (2) that the fact that the mort¬ 
gagor went into possession as a tenant did not 
aficct the distinct and independent right of the 
mortgagee to sue for the mortgage-money, 
AMARCHAND V. KiLA MORAR, 3 BoiQ. L.R. 
837=27 B. 600. 

(1136)—8. 98—See Nos. 471,583- 966, supra. 
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(1137)—S. 99—Suif to enforce lien under 
unregistered mortgage. —An unregistered instru¬ 
ment cannot be used to enforce a lien of more 
than Rs. 99. Mt. BARDAR BAHU v. GOPAL, 
6 C.P L.R.75 (3 A. 1. F.) [R.. 10C.P.L.R.IO.] 

(1138)— S. 99, Scope of. —The section applies 
equally to mortgagees and to holders of charges. 
Apart from limitation the question whether by 
a certain instrument a mortgage or a charge is 
effected is immaterial so far as the rights or 
remedies of the parties are coucerued. MOHAM¬ 
MAD AMIN V. JAN Patel, 12 C.P.L.R. 26. 
(16 A. 415, 17 A. 520, F.\ lOC.P.L.R. 21, D.; 
•il C. 34, R.) [R.. 1 N.L.R. 76. 1 N.L.R. 117, 
6.N.L.R. 20. 2 N.L.R. lOG-.Ezpl., IIC.P-L.R. 
17.] 

(1139)— S. 99—Scope und object o/.—This 
section was enacted with the object of pre¬ 
venting a mortgagee bringing the mort¬ 
gaged property to sale except in pursuance 
of tbo decree obtained in a suit allowed 
by s. 67. Prior to the passing of Act IV 
o( 1882. it was the constant custom for 
mortgagees to obtain. on other causes of 
action than their mortgages, decrees for money 
against the mortgagor, to bring the mortgaged 
property to sale in execution of those money 
decrees, and to have it sold, reserving their 
rights as mortgagees. The result of that was 
that, in such cases, the sale being notified as 
one in which the property to be sold was subject 
to a mortgage, purchasers would not come 
forward to run the risk of harassing litigation 
with the mortgagee in future suits, aud the 
mortgagee or his bcnaiuidar was left in posses¬ 
sion of the field, and in too many instances 
purchased the mortgagor's interest in the pro¬ 
perty for a mere song, and having got by such 
sale the mortgagor's interest for practically a 
trifling price, the mortgagee got the whole pro¬ 
perty into his hands. It was also found that 
such a state of thiogs encouraged litigation, 
aud it was to provide a remedy and to prevent 
the recurrence of such a state of things that 
8. 99 was enacted. Mahabir SiNGB v. SAIRA 
BIBI, 17 A. 520 = A.W.N. 1895. 116. [R., 10 C. 
P.L.R. 21, 35 C. 61, F,B. = llC.W.N. 1011 = 
6 C.L.J. 320.] 

(1140)—S. 99-Applicabilify.—S. 99 of the 
Transfer of Property Act was never intended to 
apply to decrees already obtained declaring a 
lien over, and authorizing a sale of mortgaged 
properties. It was evidently intended to apply 
to other decrees not being mortgage decrees. 

Dinendra Nath Sannyal v. Chandra 
KiSHORE MUNSHI, 12 C. 436. [F., 19 M. 

382 ; B , 10 M. 129 ; D.. 21 C. 341 

(1141)—S. 99,Si/ applicable in the cases of 
7nortgages more than one. —S. 99 of Act IV of 
1882 applies to cases where there is more than 
one mortgage. ARUMUGA MUDALIAR v. 
YOGAMMAL BOI AMMANI AMMAL, 5 M.L.T. 
248. 

(1142)—S. 99, Transfer of Property Act. 1882, 
scope and applicability of—Zuripesghi mortgage 



1797 


THE ALL INDIA DIGEST. 


1793 


Tranifer of Property Act (lY of 1882} 

—contintwd. 

—Mortgaged proptrty sold oOierwise than by 
suit under s. 67. — The words of s. 99 are 
general and uncontrolled. That section applies 
to all mortgages, euripenligi mortgage not being 
excepted. It prohibits the sale of the mortgag¬ 
ed property in all case save in a suit brought 
under s. 67 of the Act. S- 99 applies to all 
oases, whether a suit, under the terms of the 
mortgage can or oaunot be brought under s. 67. 
8 . 99 does not contemplate merely a matter of 
procedure, and a sale wrongly made would not 
be merely irregular. Such sale would be void. 
Sheodeni Tewari V. Ram Saban Singh, 
2BC.164»3C.W.N. 290. [F., 33 C. 113. 33 

C. 283 : R., 4 O.C. 231; Not P., 27 A- 517=2 
A.LJ. 210 = A. W.N. 1905,80; Diss., 8 O.C. 
327. IIC.W.N. 1011, F.B. =6 C.LJ. 320 = 35 
C. 69.3 

(1148)— S, 99—Mortgage-decree giving power 
to sell by execution — Applicability of s, 99.— 
S. 99, Transfer of Property Act, can have no 
application to a case, in which the same decree 
both creates the mortgage and gives power to 
sell in execution- HasOMAL Gianchand v. 
DuLAHMAL DHOLOMAL. 3 S.L.R. 120 = 4 
Ind. Cas. 606. i22 C. 859, Dwf.) 

(11441—S. 99— Interest due on nwrtgage-dccrce 

Sale of mortgaged property. —The provisions 
of 8. 99, Tr. P, Act, do not apply to a case in 
which the decree to be executed is a mortgage- 
decree, i.e., one obtained in accordance with the 
terms of the mortgage-bond for sale of the 
property mortgaged subject to the mortgage, 
and obtained with respect to interest due on 
the mortgage. KASHI Pershad Bingh v. 
Jamuna Pershad sahu, 3i C. 922. 


(11461—S- 99— Sale, confirination of—Effect 
o»i subsegueni aje^J^ienfion. —Confirmation of 
sale would not necessarily be a bar to a later 
Application, if the applicant were able to show 
that the fact that the sale was voidable under 
8. 99, was kept from his knowledge until after 
the confirmation of the sale. SamiNATHA 
PILLAI V. SAMINATHA lYER, 8 M.L.T S4. 

(1146)—S. 99~MoTtgagee seeking to realize 
hts mortgage-debt by sale of mortgaged property 
—Necessity for bringing suit for sate .—A mort¬ 
gagee must bring a suit for sale, if be wishes 
to sell the mortgaged property in order to rea¬ 
lise hie mortgage debt. Bhooresao KHEftl- 
OHANDv. Mahomed Sybd Khan, i C.P. 
L R. 38. 

(1147)—S. 99—Decree for rent obtained by 
mortgagee on the responsibility of the mort¬ 
gaged land—Attachment and sale of equity of 
*^emption— Purchase by mortgagee, effect of .— 
A usufructuary mortgagee who had given 
possession of the property mortgaged to the 
iRortgagor under a lease deed, got a decree 
him for arrears of rent on the responsi- 
btuty of bis mulgeni right in the plaint proper- 
V- In ezeontioD of the above decree, the 
Mortgagee attaofaed and brought to sale and 
Aimself purohaaed the equity of redemption. 
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He sued for possession, and it was held that 
he could not recover, as the sale was invalid 
under s. 99 of the Transfer of Property Act 
1882. DURGAYTA V. ANANTHA, 14 M 74* 
[Dm.. 35 C. 61 = 11 C.W.N. 1011=6 c'.L J* 
320; h'., 30 C. 463; ExpL, 22 M, 347; R.^ 2‘i 
C. 859, 18 A. 325. 22 M. 372. 14 C.P L R 17- 
8 O.C. 327. 4 C.L.J. 533; D., 23 B. 119.] 

(1148)—S- 99—Money-decree held by mort¬ 
gagee against mortgagor, attachment and sale of 
mortgaged property under, invalidity of.— 
Where, on a usufructuary mortgage ' without 
covenant for repayment, the mortgagee obtain¬ 
ed a money-decree against the mortgagor, and 
at the sale of the property after its attachment 
in execution of the decree, his undivided son 
purchased it, the sale was held to be illegal 
under s. 99 of the Transfer of Property Act 
The suit contemplated by the section is not one 
by a usufructuary mortgagee, ns smc/<, but by 
a decree-boWor, who also happens to be a mort- 
gagee, and s. 67 of the Act only prohibits a suit 
for sale by a usufructuary mortgagee “as such ” 
VIGNESWARA v. BAPAYYA. 16 M. 436 = 3 M L 
J. 216. [R.. 22 0.859. 22 M 372. 35 C. 61 = 

11 C.W.N. 1011 =6 C.L.J. 320; D.. 18 A. 325.1 


(1149)-S. 99—Civ. Pro. Code, 1882. s. 244 
—Sale of mortgaged property by mortgagee in 
execution of money aecree—Suit by mortgagor 

to set aside sale— Maintainability.—8vit lo set 

aside a sale to a mortgagee in execution of a 
money-decree obtained by him against the 
mortgagor. The suit was instituted after con¬ 
firmation of the sale. Held that the provisions 
of 9. 99, Tf. P. Act, having been introduced 
for tho benefit of a particular class of persons 
and not for the protection of public interests, 
the sale was not void but voidable only. But 
tbc question of setting aside a sale being one 
arising between the parties to the suit wherein 
the sale took place, and relating to execution, 
could not be raised and determined in a suit. 
It should be raised and tried only in execu¬ 
tion proceedings taken under s. 244, Civ. Pro. 
Code. However, as tho Court in which the 
suit was brought was the tribunal wherein tho 
execution proceedings should have been taken, 
the plaint could be treated as an application 
under s. 244, Civ. Pro, Code, if it was possible 
to do 60 . But it was not. The sale had been 
confirmed. The order confirming tho sale, 
being final, precluded tho plaintiffs from seek¬ 
ing the relief to which they would otherwise 
have been entitled. Held, also that the mort¬ 
gagors were entitled to redeem the mortgage 
on payment of the amount the mortgagee 
gave credit for, out of the decree debt due by 
them in consideration of the purchase in 
question. MAYAN PATHUTI v. PAKUBAN 22 
M. 347 = 9 U.L.J. 98. [F., 22 A. 121, 33 ’ 0 
283; Appr., 23 M. 377, 27 A. 617 = 2 A L. j’ 
210 = A.W.N. 1906, 80; R., 6 Bom. L.R. 1036* 

17 C.P.L.R. 178. 8 0.0.327, 36 0. 61 = 11 
C.W.N. 1011=6 C.L.J. 320, P.B.. 3 S. L 
R. 17. 32 M. 426 ; D., 30 M. 313=17 M.L.j’ 
163=2 M.L.T. 181.1 
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({150)— S. 99— Decree on simple bond for the 
inierest due under a mortgage—Sale of the 
mortgaged property in execution of the decree 
invalid .—A mortgagee instituted a suit on a 
money bond executed by two out of several 
btotherfl for the interest due under his mort¬ 
gage. obtained a personal decree against the 
two brothers, the executants, and, in execution 
of such decree, brought tbe mortgaged property 
to sale. The stie was held to be invalid under 
s, 99 of the Transfer of Property Act. SatHU- 
VAYYAN v. Muthusami, 12 M. 323. lli , 
14 M. 74. 16 A. 625, 22 M. 312. SC.L.J. 320 = 

11 O.W.N. 1011 = 35 C, 61. P.B.] 

(1151) — S 9d—Sale by Court of Reoenue in 
contravcnlion of, suit for jxtrlition miintainable 
at the Civil Court by purchaser at the sale-— 
Tbe auction purchaser at a sale of a house held 
by the Revenue Court in contravention of s. 99 
of the Transfer of Property Act, brought this 
suit in the Civil Court for partition and posses¬ 
sion of the interest in the house purchased by 
him. Beld, that, as between the judgment- 
debtor and tbe judgment-creditor in the rent 
suit, the decision of the Court of Revenue was 
final and that, notwithstanding s. 99 of the 
Transfer of Property Act. the judgment- 
debtor’s interest was lawfully saleable, ia exe¬ 
cution of a decree for rent, by tbe mortgagee. 
The plaintiff purchased in execution of that 
decree and neither the judgment-debtor nor the 
judgment-creditor can dispute the title which 
he obtained by the purchase. Nor could the 
other co-sharers in the house be heard to say, 
in the suit for partition, that the plaintiff had 
not got that title by the auction sale which 
neither tbe judgment debtor nor tbe judgment- | 
creditor could dispute TARA CHAND v. IMDAD I 
HUSAIN, 18 A. 328 = &.W,N. 1896, 94. [P., 

5 A.LJ. 12l = A.W.N, 1908.49: Appr., 27 A. 
517 = A.W.N. 1905, 80 = 2 A.L.J. 210; R-, 24 
A. 549. 1 A.L.J 360. 8 O.C. 327. 35 C. 61 = 11 
C.W.N. 1011 = 6 O.L.J. 320.] 

(1152)—S. 99—Safe of mortgaged property in 
execution of money decree obtained by mort¬ 
gagee—Right of mortgagee to enforce mortgage 
against ptirehaser—Right of eo-mortgagees.—A 
mortgagee, who has brought to sale the mort¬ 
gaged property in execution of a money-decree, 
cannot subsequently enforce bis mortgage 
against the purchaser at the Court sale. But 
if the mortgaged property be sold at the 
instance of one of several mortgagees, the 
other mortgagees are not affected by the sale 
and they can enforce their interests in the 
mortgage against the purchaser. SADASHEO 
TAMBOLl V. MT. KAREBMAN, 3 C.P.L.R. 18, 
tPrincijde app., 7 O.P.L R. 15 : R-. 1 N.L.R. 
24, 2 N.L.R, 106.] 

(1153)—S 99—Rule in s. 99—Non-applica¬ 
bility to decrees by consent — Mortgagor’s benefit 
— Mortgagor etynsenting to money-decree — 
Waiver of benefit of s. 99.—Tbe rule embodied 
in s. 99, Transfer of Property Act, does not 
extend to decrees by consent. The rule in 
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s. 99 is meant only for the benefit of tbe mort¬ 
gagor. (22 M. 347, 30 M. 313, 35 O. 61. R.) A 
mortgagor consenting to a money decree being 
passei waives bis right to tbe benefit of s. 99. 
appanda Mudalyv Raghumabai AMMANI, 
9 M.L.T. 261. 

(1154)—S. 99— Mortgage—Sale of mortgaged 
property at the instance of mortgagee in execution 
of decree for rent—Purchase by mortgagee — 
Right to possession as pu'chaser. —The defend¬ 
ant mortgaged a bouse to the plaintiffs. Tbe 
mortgage-deed contained no condition for right 
of entry ia default of payment, and no under¬ 
taking to repay the principal. Tao sole condi¬ 
tions were for payment, by the mortgagor, of a 
certain sum per annum as rent for the occu¬ 
pation of the honse, and, m default of payment 
of reut for one year, for payment of interest at 
a certain rate on the rent due, and that the 
mortgagees could recover interest from year to 
year from the mortgaged property and from tbe 
other property of mortgagor. The mortgagees 
obtained a decree on a compromise in respect 
of arrears of rent, and in execution the pro¬ 
perty was sold and purchased by the mort¬ 
gagees after obtaining permission to bid at tbe 
auction- Possession was received by a certi¬ 
ficate signed by tbe mortgagor who remained 
in possession as tenant. Subsequently, the 
mortgagor having refused to vacate, the mort¬ 
gagees sued for possession. It was pleaded that 
tbe sale was a nullity and the plaintiffs mort¬ 
gagees were not entitled to sue for possession 
otherwise than by filing a suit on their mort¬ 
gage. Held, that the plea had no force and tbe 
plaintiffs were entitled,to possession. That s. 99 
of the Tr. Pr. Act has not been extended to this 
province and was disapproved of as a legislative 
mistake by the Select Committee appointed to 
consider the amendment of tbe Civ. Pro. Code. 
MOTi Ram V. Harbhagwan Das. 30 P.L.R. 
1911 = 19 P R. 1911 = 9 Ind. Cas. 349. (2 Ind. 
Cas. 266. 2 P.R. 1907 = 157 P.L.R. 1906, 1 
Ind. Cas. 952, 10 O.L.J. 91, 32 C. 296, P.C., 
35 C. 61,22 B. 119, 22 B. 624, 22 372, 

30 M.363, 13 A. 332, P.B., R ) 

(1155)—S. 99—Transfer of prior mortgage to 
subsequent mortgagee—Right bf such mortgagee 
to bring properly to sale under his mortgage.— 
The decree-holder was the assignee of another 
mortgage upon tbe properly, which was prior 
in date to tbe second mortgage on which be 
had obtained his decree. Ha wished to bring 
the property to sale and to sell it subject to tbe 
first mortgage. Held that there was nothing 
in the language of s. 99 of the Transfer of Pro¬ 
perty Act to justify a refusal of exeention till 
the obtained a decree on that 

other mortgage. The object of the section 
was to check the practice on the part of mort¬ 
gagees of suing their mortgagors on the debts 
as such, execution selling their mort¬ 

gagor’s interests in the property and thus de¬ 
frauding pUEOhasers, who were strangers to the 
mortgages, by enforcing the security against 
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the property, of the existeoce of ^vbich security 
they were kept io ignorance. ABDUL Rak- 
MIAN V. MAHOMED, 2 H.L.J. 188. 

(1156)—S. 9d—Morlgafiee 2 iurchasing pro^^er- 
ty mortgaged at sale in execution o/ decree 
obtained against mortgagor on aemunt of an¬ 
other debt—Accounts between mortgagor and 
mortgagee — Mortgagee's liabilUtes. — LI a mort¬ 
gagee holding a mortgage of certain property, 
causes the mortgaged property to be sold in 
execution of a decree obtained against the mort¬ 
gagor on account of another debt, and purchases 
the same himself in contravention of the pro¬ 
visions of s. 99. T.P. Act, such purchase is null 
and void and confers no title on the mortgagee 
(purchaser). (14 M. 74, F.) He is liable to 
accoont for the profits derived by him from the 
mortgaged property during the period of bis 
enjoyment under such purchase. Credit will 
be given to him for the price paid by him for 
the purchase of the mortgaged property. (19 M. 
249, P.C., ii.) Quaeii’. — Whether the mort¬ 
gagee (purchaser) is entitled to interest on the 
amount paid by him as price. Shib Dass 
Dassv. Kali Kumar Roy. 30 C. 463 = 7 C. 
W.N. 332. [F., 4 A.L.J. 787 = {1908). A.W.N. 

1 = 3 M.L.T. 13; 71.. 33 C. 283;Dis.s. 7 O.C. 314, 
80.C. 327, 35 C. 01=6 C.L.J. 320*11 C.W.N. 
lOU. P.B.] 

(1157)—S. 99— Assignee of a money decree 
obtained by the mortgagee, nght of, to sell in 
con/ravenfton of s. 99 of the Transfer of Pra^tcrly 
det—Estoppel—Civil Procedure Code, s 232.— 
Held, that s. 99 of the Transfer of Property 
Act applies as much to ibe transferee of a 
money decree obtained by the mortgagee as to 
tbe mortgagee himself Sbipal 8INOH v. 
GOOBI 8HANKAB. 11 O.C. 231 B. (31 B. 463; 
SIM. 33, F.; 27 A. 460, 7 Bom. L.R. 816, 
D.) 

(1168)—S. 99~^Morlgngc by way of cendi- 
liotsal sale — Money-decree on mortgage — Sale of 
equity of redempti'iti—Pnrch'tte by mortgagee 
confers no title on him —Cii'. Pro. Code, s, 244 
^-Execution of decree—Safe—Suif /or/ios««8io»i 
—Plea that sale wds illegal—Revision —Civil 
cases- Material irregularity— Regulation XVII 
of 1806, Ss. 7 and 6.—The plaintiff, instead 
of proceeding to foreclose bis mortgage by way 
of conditional eale under Regulation XVII of 
1606, brought to sale tbe equity of redemption 
of the mortgaged property, in execution of a 
decree for money obraioed by bim on tbe 
mortgage, and pnrebased it himself and ob¬ 
tained formal possession through tbe execution 
Court. Afterwards, be brought tbe present 
■ait for possession of the property as owner. 

It was pleaded that tbe suit was bad, for tbe 
plaintiff ahonld have proceeded under tbe 
Bagulation XVII of 1806. The plea was 
accepted on appeal, and tbe suit was dis¬ 
missed, among others, on thegroQod that tbe 
aala vraa held io oontraventioo of tbe provisions 
of a. 99 oi tbe Transfer of Property Act. It 
^aa contended on nviaion that the order of 
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dismissal of tbe suit was wrong, for (1) the 
plaintiff was not bound to foreclose the mort¬ 
gage under tbe Regulation, and Transler of 
Property Act was not applicable to tbe case nnd 
(2) that tbe plea was barred by s. 244 of the 
Civ. Pro. Code. Held, that tbe contentions had 
no force and there was no material irregularity 
for tbe exercise of revisional powers by the 
Chief Court. Though tbe Transfer of Property 
Act was not in force in tbe Punjab, tbe princi¬ 
ple of s. 99 of the Act was of general applica¬ 
tion. JaganNath V. BudHWa, 187 P.L.R. 
1906 = 2 P.R. 1907. (24 A. 549, 10 M.LJ. 110, 
26 C. 777, 22 B. 624, 22 M. 372. R.) 

(U59i—S. 99. Sale in contravention of— 
Effect of purchase by stranger—Suit to set 
asidesale—Suit for redemption — Civ, Pro. Code, 
s. 244.—If a mortgagee brings tbe mortgaged 
property to sale in contravention of s. 99,Trans¬ 
fer of Property Act, the mortgagor, when he is 
a party to the suit, ought to object, to the sale 
by proceedings in execution of tbe decree and 
not by means of a separate suit, to which e. 244, 
Civ. Pro, Code, is a bar. If the mortgagee 
himself becomes the purchaser in execution, the 
mortgagor may preserve bis right to redeem tbe 
property (22 M. 347, 22 B. 624, 23 M. 377, R.) 
on tbe ground that the mortgagee cannot, by 
such a sale and purcba!>e io contravention of 
law. be allowed to free himself from tbe liabi¬ 
lity to be redeemed. No such equity, however, 
arii-es where tbe auction-purobaser is not tbe 
mortgagee and was no party to the suit. A sale 
in violation of s. 99, Transfer of Property Act, 
is voidable only and not void. MUTHU v. 
KabuI'PAN. 17 M.L.J. 163 = 2 M.L T. 181 = 30 
M. 313. (22 M. 347, R.) (R., 35 C. 61 = 11 

C. W.N. 1011 = 6 C.L.J. 320. P.B.. dS.L.R. 17; 

D. . 30 M. 362 = 17 M.L.J. 325,] 

(1160)—S. 99—Ciw. Pro. Code, s. 311—Mort- 
gmje—Si mple money decree accepUd by mortgagee 
— Sale of mortgaged projjerly tn execution of sueft 
decree.-Kvto though tbe mortgagee disclaims all 
interest in his mortgage and ask for and obtains 
a simple money-decree, be is precluded, by 
8 . 99 of the T. P Act, 1882,from bringing the 
mortgaged property to sale in execution of tbe 
simple moncy-deetee. (A.W.N. 1905, 162. F.) 
Bub if such a eale does io fact take place and 
is confirmed and a certificate is granted to the 
auction-purchaser, tbe sale cannot afterwards 
he impeached, upon the ground that it was in 
violation of s. 99 ni tbe Transfer of Property 
Act. (A.W.N. 1909, 48, 12 C.W N. LX, 10 M. 
L.J. 110, 26 0.727,29 A. 612. R.; 33 0. 293, D.) 
Any irregularity in publishing a sale is a mat¬ 
ter to be dealt with under s. 311. Civ. Pro. 
Code. KBISHAN LALv. UMBAO SINO, A.W. 

N 1908. 4g=3A.L.J. 121=80A. 14et 

(MGl) 8. 99—Mortgage—Sale of mortgaged 
property «n execution of a decree for costs — Sale 
cottfirmed—Subsequent suilforredemption.—Pert, 
of property, the subjeot of a mortgage, was sold 
in ezeoutioD of a decree for ooeta, otherwise 
than io aooordanoe with tbe provisions of 
I. 99 of the Transfer of Property Aot, 1682» 
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and was purchased by the assignees of the 
mortgagee decree-holder, and this sale was 
confirmed. Held, that the mortgagor could not 
obtain redemption of the portion of the property 
so sold (18 A. 325, Appl.) although—the integ¬ 
rity of the mortgage having been broken up — 
it wis possible for him to obtain a decree for 
rolemption of the unsold portion. MaDAN 
MaKUNU LaL V. JAMNA KAULAPURI, A W.N. 
1908, 48. [fi., A.W.N. 1908, 49.] 

(1162) — S. 99— Sale of mortgaged properlg by 
mortgagee in execution of his money-decree — 
Void sale—Voidaole sale—Civ. Pro. Code.s 244 
— I'laiiit treated as an apjdication under s. ‘241 
— Hcdemplion. suit for .—The plaintiff mortga¬ 
ged his share with possession to the defendant 
on the 23rd May, 1685, Hesuedto redeem his 
share on payment of Rs. 200. The main defence 
was that the defondiiit, in ezecation of a 
mouev decree, not on the mortgage bond, had 
attached and subsequently put up the mort¬ 
gaged property to sale and having obtained the 
permission of the Court to bid at the auction 
sale, bad himself bought the property in dis¬ 
pute on 20ib May, 1901 and thereby having 
purchased tbc equity of redemption, the plaint¬ 
iff had no subsisting title to redeem (that the 
sale was duly confirmed without any apparent 
objection on tho part of the plamtiff) and that 
having regard to oUuso (c) of s. 244, C.P.C., no 
suit could bo maintained t).set aside the sale 
and that therefore the suit for redemption 
could not lie. Held, {per Rijves, A,J C.), thtt 
having regard to the provisions of s- 99 of the 
Transfer of Property Act the sale was not void 
and could have been avoided at tbeoptionof the 
mortgagor ; that the sale could have been im¬ 
pugned in execution-proosediogs under s. 244. 
C.P.G., and not by a separate suit; and that 
the sale not having been impugned hut having 
been confirmed and the order ooofirming the 
sale having become final, it could not be set 
aside under that section. Heli further, that 
the plaint in the suit could be treated as if it 
had been an application under s. 244, Civ. Pro. 
Code. RaUl, {per Scolt, J.C ). that the pur¬ 
chase of the equity of redemption by thom-Jtt- 
gagee in execution of a m)aey-decree held by 
him would not be a cause of nulUty for want of 
jurisdiction but a cause of irregularity in proce¬ 
dure only. In s. 99 of the Transfer of Proper¬ 
ty Act the words “ the mortgagee—shall not be 
entitled to bring such property to sale other¬ 
wise than by bringing a suit under s. 67, etc 
must be held to mean thvt the mortgagee has 
not the right to bring the property to sale in 
execution of a mere money-lscree, but that, if 
themortgagoc coos 2 ’)ts, be may do so and in 
any case the sale is valid until set aside in pro¬ 
ceedings properly taken for that purpose. 
BASDEO v. Aeuun, 8 0-0.327. rCoiis., 8 O. 
C.409 ] 

(1163) —S. 99, prouisioas of, not to be given 
retrospective effect—Purchase of equity of re¬ 
demption by mortgagee at Co urt-sale—Old law .— 
Prior to the passing of the Transfer of Property 
Act, the purchaser of a mortgagor’s right of 
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redemption by tbe mortgagee at a Court-sale 
brought about by tbe latter in respect of a olaim 
independent of the mortgage had the effect of 
vesting in the mortgagee purchaser the whole 
of the right, title and interest of the judgment- 
debtor, bis mortgagor, in tbe property mort¬ 
gaged. Tho restriction of the rights of, and 
tbc disabilities imposed on. the mortgagee pur¬ 
chasing *‘Iq execution of a decree for the satis¬ 
faction of any claim whether arising under the 
mortgage or not ” by the provisions of s. 99 of 
the Act are applicable only in the case of proce* 
dings governed thereby. Tbe section cannot be 
given retrospective effect so as to affect such 
purchases by mortgagees in judicial sales per¬ 
fected before Act came into force since tbe effect 
of applying it retrospectively will be to unsettle 
innumerable well-established titles acquired on 
the faith of tbe mortgagee's purchase in Court- 
sale being valid and competent to extinguish 
the mortgagor’s equity of redemption. NANO- 
VIEN v. Muthusamy Dikshadar. 15 M.L.J. 
445 = 29 M. 421, (22 M. 372. 22 B, 624. P.&D.) 
[f?.. 6C L.J. 320,P.B = 11C.W.N. 1011 = 35 0. 
61,17 M.L.J. 325 =30M..362.] 

(1164) —S. 99— Sale i»ii<?pcn'fcn//v of the 
section — Sale for money decree — Party to 
decree and sale-Eil'ect of such site .—Wbere 
a mortgagee, independently of s. 99 of tbe 
Act, pucebaaes the mortgaged property, in 
execution of a money-decree for an instal¬ 
ment of tbe mortgage-debt, the .sale is only 
voidable and not void ; and a person, who was 
a party to tbe suit and order for sale, will not 
bs subsequently allowed to redeem the property 
treating the sale as void. VenKAYYA v. 
8URAYYA. 17 M.L.J, 323 = 30 M. 862. (22 
M. .372, F. : 5 B L E. 450. 22 B. 624, Diss ; 
32 0. 296. P.C.. Expl.\ 16 0 632, P.O.. 17 
M L.J. 163. D. : 19 M. 382. 29 M. 421. 27 A. 
517, R ) [R., 3 S.L R. 17.] 

(11651—S. 90—EijuUu of redj’notion, sa^c by 
mortgagors of major to third parties 

atid minor parlion t> mortgagee—Subsequen'. 
purchase by mort fa jee of eq uity of redemption 
in execution of a decrci against thiri parly- 
p-irchasir.s for costs and mesne profits —tor 
rcdimption of mortgage brought by third party- 
purchasers -Non-joinder of mortgagees repre¬ 
sentatives — Maintainability of suit. — Phs 
equity of redemption in major portion of certain 
mortgaged property was sold by the mortgagor 
to third parties and a minor portion to the 
mortgagee. In execution of a decree foe costs 
and mesne profits against tbs third party pur¬ 
chasers, the equity of reiemption in their 
hands was brought to sale bv the m>ctgagae 
and purchased by himself. M)re than twenty 
years after the sale, the third party purchasers 
brought a suit for redemption against the pur¬ 
chasers of the rights of the mortgagee in the 
property, without making the reprasentatives 
of the mortgagee parties to the suit. The suit 
was instituted on the footing that the purchase 
by tbe mortgagee in the execntion-sale was null 
and void. Held, a sale held in contravention 
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of s* 99 of tho Act, 19 voidable only, and not 
void. After the lapse of twenty years, the 
plaintiSs cannot successfully set up the case 
that the sale wag a nullity. (18 A* 325, 2*2 M. 
347, Appr. ; 22 B. 624, 26 C. 16i, I C. 371 
2 A.L. J. 71, P,0./i,) Further, the suit must 
fail on the ground of oon-joioder of parties 
alone. lodependenily of the provision in s.99of 
the Act, a mortgagee is not precluded bylaw 
from purchasing the equity of redemption and 
freeing himself from the liability to be redeem* 
ed, provided that the purchase is carried out in 
complete good faith and no advantage is taken 
by him of his position js mortgagee. There is 
no principle upon which such a sale can be im* 
peached merely on the grouud that the futebas- 
er was a mortgagee of the purchased property. 
Obiter dictum. —As the integrity of the mort¬ 
gage was broken by the purchase, by theongiiul 
mortgagee, of the equity of redemption in part 
of the raortg4gel property, the plaintifis would, 
if they had made the mongagee's representatives ! 
parties to the suit, be entitled to redeem their 
share in the mortgaged property. MUHAif- 
MAD AI3DUL RASHID KHAN v. DlLSUKH RAJ, 

2 A.L J. 2iO«A.WN 1905, 80 = 27 A. 517. ! 
[R., 35 C. 61 =*11 C.W.N. 1011 = 6 C.L.J. 320. | 
17 M.LJ. 163 = 2 M.L T. 191, 30 M. 362= 17 
325.J 

(11661 —99— Moiifjagee holdinij a .simple 
iWncij^decree againal tiic mar—Decree luU 
in respect of the 7mrlgagc—Assignment a/ decree 
—Execution bg assignee—Attachmenl of cgui'g 
cf redemption—Rights of the assu/nee^S. 23i, 
Civ. Pro, Code .—In this case, the holder of a 
usufructuary mortgage obtained a simple 
CDoney.dec^ee against the mortgagor, the decree 
making no roforooco to the mortgage or the debt 
secured by the mortgage. The assignee of the ^ 
decree applied, in execution, (or attaobmeot and ! 
sale of the equity of redemption of the mort* j 
S^gor. The mortgagor contended that bis rights ^ 
in the property mortgaged could not be sold ! 
(8.99 of the Act and s. 233, Civ. Pro. Code!. 
Bc\d, that there is no difference between the 
position of a third person obtaining a simple 
money decree against the morigagf»r and that 
of an assignee of a money^decrce obtained by 
the mortgagee not in bis capacity hb mortgagee, 
that the assignee, having acquired do rights in 
respect of the mortgage, does not, in «ny way, 
transgress the provisions of a, 99 of the Act 
by seeking a sale of the equity of redemption. 

233, Civ. Pro Code, would not help 
the mortgagor unless there bag been au assign- 
oent of the mortgage Banh Bai v. JIanni 
Lal,A.W.N. (1805). 42=2 A.L.J. 121 = 27A 
^ 0 , (22 C, 813, D.) 

^(1167)—S, 99 ^ Alortfjngee holding a moticy- 
mortgagor—Transfer of money boml— 
^aneftree suing upoji the money bond can bring 
she mortgaged property to sale subject to niorU 
1875, B held a mortgage of certain 
property. In 1892, B advanced to the mort* 
eome money, for whioh a simple money 
teod wm passed. In 1903 B assigned the 
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bond to the plaintiff, who sued the mortgagor 
and got a money-decreo. In execution of this 
decree the plaintiff attached the property which 
formed the subject of mortgage and applied to 
the Court to soli the property subject to the 
said mortgage. The judgment-debtor objected 
to this 00 the ground that the sale of the pro¬ 
perty was barred by s. 99 of the Transfer of 
Property Act, 1982 : Held, (1) that the plaint- 
iff WAS not barred by s. 9D of the Transfer of 
I Property Act, 1892. from bringing the property 
to salo ; (2) that the plaintiff as transferee of 
the money bond did not take it subject to any 
liability or equity to which bis transferor, the 
mortgagee, was subject with regard to tbo 
mortgaged property. Narhar v, SHIVRAM, 

7 Bom. L R. 816. 

(1168)—S. 99 —Sjjlitfing up of rt‘medics — 
up of claims—Bor—Mortgagee— Con- 

die/ be/ireefi the ttro %‘Ctions Considered and 
harmanice<l. —S. 99 of the Transfer of Property 
Act, aims at the hardship inflicted on mort* 
gagots by mortgigecs by proceeding to 
tboir claim by execution of money decrees pass¬ 
ed in respect of the mortgagors’ personal liabi¬ 
lity ; the section, therefore, provides that 
mortgaged property cannot be sold in execution 
of a decree otherwise than by an ordinary 
mortgagees’ suit. The primary purpose of 
S.99 of the Transfer of Property Act is to relieve 
a mortgagee from tbo roRtriction placed on tho 
splitting upof his romodies by s. 43 of the Code 
of Civil Procedure, tbo rest of tho restriction 
imposed by tbo tatter section remains unim¬ 
paired. GOVIND V. PAUASHAUA.M, 2 Bom. L, 

R. 864 = 29 B. 161. 

(1169)—S. 99— AUachttu^nl of mortgaged jno. 
perlg — Sale in execution—Separate suil.—S. 99 
of the Transfer of Property Act, 1882, forbids 
the sale of the mortgaged property in execution 
of I he decree at the instance of the mortgagee; 
but it is DO bar to an attachment of tbo pro¬ 
perty. Ka.)I Inus KAJI BAPU V. KA./I INUS 
KAJIBI. 8 Bom. L. R. 976, 

( 1 170}—S. fO— Mortgagee—Attachment by 
77iortgagct—Application —Suit. —S. 99 of the 
Transfer of Property Act contemplates attach* 
ment by judgment-creditor (even if he be 
a mortgagee); and ho is entitled to do so 
by an application in execution of the decree* 
NATHUHAI MoriOAL V. BAI UJ./AM, 10 Bom. 
L.R. 274 = 82 B. 205. 

(1171)— S'99 —Usufructuary mjrtgage-^Simple 
money decree—Sale of mortgaged property.— 
Certain property was mortgaged to tbo plaint¬ 
iffs. The mortgage was a usufuctuary mortgage 
for eight years. The plaintiffs did not obtain 
poisessioo. After the expiry of eight years, 
they sued for salo upon their mortgage but 
obtained a simple money decree only. They 
then attached the property mortgaged to them. 
Held, that s. 99 of the Transfer of Property Act 
prevented the sale of property mortgaged to 
them in execatioo of a simple money decree » 




1807 


THE ALL INDIA DIGEST. 


1808 


Transfer of Property Act (IV of 1882) 

— continued. 

Nahsingh Das v, Musammat Munna. 6 A. 
L.J. 731=6 M.L.T. 182 = 3 Ind. Cas. 537. (A. 
W.N. 1905, 152. [O.. 32 A. 377 = 7 A.L.J. 

321=5 Ind. Gas. 419.] 

(1172)—S' 99— Mortgnr/e — Sutl for sole— 
Comin ovusc rcsiiUinti in a iitoney-decree — Mart- 
{I'tgec not campetenl to sell mcrtgoged property 
in execution of .•mch decree. — A mortgagee 
brought a suit for sale oa his mortgage. The 
suit was compromised, and the mortgagee took 
a money decree in which, however.the property 
originally hypothecated to him was sec out as 
being charged. Held, that the mortgagee 
decree-holder could not bring the mortgaged 
property to sale in oxecution of this decree, but 
if be wished to do]so, he would have to institute 
a suit under s. 67 on the decree. Heeu Ban v. 
BIHAUI GIR. A. W. N. 1903. 189 = 2A. L. J. 
479 = 28A 58. (220. 869. F.) 

(11731—6’. 99— Trusts Act, s. ^Q—Purchase 
by mortgagee of equity of redemption in Court 
sale — {''rand—Misconduct — Scope of s, 90 of 
the 2'rusts Act- —8. 99 of the Transfer of Pro¬ 
perty Act does not lay down as a general prin¬ 
ciple that a purchase by the mortgagor’s equity 
of redemption is invariably and in all cases in¬ 
valid, even in the absence of fraud, misrepre¬ 
sentation or misconduct. S. 90 of Trusts Act, 
only applies to a case where the mortgagee or 
other qualified owner of any property has 
availed himself of his position'aad has thereby 
gained an advantage in derogation of the 
right of other persons. KAMAKRISHNA CHAT- 
RAIYA V. PUSHPATI YIJAYARAMA. 19 lod. 
Cas. 589. 

(1174)—6'. 99— E.recution-sale in violation of 
—Confirmation of sale—Objection to the vali¬ 
dity of the sale, when to be taken—Suit for 
redeiiqdion. effect of sale on. —A usufructuary 
mortgagee, who had not obtained possession of 
the property mocigaged, brought a suit and 
obtained a decree for possession and costs. He, 
then, assigned the decree as well as tbe mort¬ 
gage. In execution of the decree for costs, the 
equity of redemption of the mortgagors in 
respect of a portion of tbe mortgaged property 
was sold by Court-auction and purchased by 
the assignee himself. Subsequently, the legal 
represeniative of the mortgagors sold their 
equity of redemption ] and the purchaser of the 
equity of redemption bronghta suit against the 
assignee purohaser for possession of the mort¬ 
gaged property by redemption of the mortgage. 
Held, so far as the portion of tbe mortgaged 
property, which was sold in Court-auction, was 
ooncerned, tbe plaintiff could not have any 
remedy. For, even though tbe sale was held in 
violation of tbe provisions of s. 99 of the 
Transfer of Property Aot, it was the duty of the 
mortgagors (judgment-debtors) whom the plaint¬ 
iff now represents, to object to tbe sale or to 
the confirmation of the sale, before the sale was 
confirmed. Now that tbe sale was confirmed, 
the plaintiff who was the representative of the 
judgment-debtors could not question its vali¬ 
dity. But so far as the property, not included 
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in the auction-sale, was concerned, the plaintiff 
was given a decree for redemption. MADAN 
MUKUNDILAL V. -JAMNA KAULAPURI. 2 A.L J. 
123. [4p^)/..30A. 146 = A.W.N. 1908, 49 = 5 

A.L.J. 121: R., 11 C.W.N. 1011 = 6 CLJ. 320- 
= 35 C. 61.] 

(1175) —S. 99. sale'in execution in violation of 
—Suit to set aside not mainiaioable— See CiV. 
Pro. Code, 1908.s. 47, 3 A.L.J. 456= a.W, 

N. 190R, 206 = 28 A. 681. 

(1176)—a 99—See Cr\’. PRO. Code. i 90&, 
s. 73. 22 M. 241 = 9 M.L.J. 179. 

(1177)—S. 99—See Civ. Pro. CODE, 1908, 
O- II. r. 2. 2 Boin.L.R. 864=25 B. 161. 

(117S)—S. 99—See Civ. PRO. CODE, 1908, 

O. XXXIV, r. 14. 13 Bom.L.R. 245. 

(1179)—S. 99 - See EXECUTION OF DECREE- 
—Mode ok execution, 2 C.W.N. 33. 

(1180)—S. 99—See LIMITATION ACT, 1908,. 
art. 12, 5 Bom.L.R. 952. 

(1181)—S- 99 -See LIMITATION ACT. 1908, 
art. 182) Miscellaneous, 12 A. G4=9 A. W.N. 
200 . 

(1182)—S. 99—Order for sale after notice to 
judgment-debtor —Sale in contravention of 
a. 99 of the Transfer of Property Aot—Right of 
judgment-debtor to have sale set aside—See 
SALE—Sale in Execution of Decree- 
setting ASIDE sale, 10 M.L.J, HO. 

(1183)—S. 99-See Nos. 47, 48. 50, 472, 
562,587. 588, 591, 592, 593. 594. 595, 596, 597, 
598, 599. 600. 601. 602, 603, 604, 605, 967, 
supra. 

(1184)—S.*5. 99, 61—Money decree in favour 
of uiorlgigce, sale of mortgaged -property in eae- 
cufion of — Sale void —Cir. Pto. Code, 
s. 244, app/ientififyoA—'The decree-holder, who 
was a co-sbarec landlord having obtained a 
decree for rent, brought to sale tbe holding of 
tbe judgment-debtor and the appellant became 
tbe purchaser. The judgment-debtor applied 
to have the sale set aside on tbe ground that 
since the decree bolder bad a subsisting mort¬ 
gage of a portion of tbe holding, he was not 
entitled to bring it to sale except by a suit 
uode>'s. 67 of the Transfer of Property Aot and 
tbe application was opposed by tbe appellant. 
Held, that tbe sale was void as in contravention 
of the provisions of s- 99 of tbe Transfer of 
Property Aot. The sale was on the whole un¬ 
divided property which could not be split into 
parts though ouly a portion of it happened to 
be under mortgage and it would not make any 
difference that tbe appellant, a third party, and 
not the mortgagee himself (26 C. 164, 30 C- 
463, i2.) was the purchaser at the sale. Held 
also, that such a sale could be set aside in exe¬ 
cution-proceedings under 8. 244 of the Civ. Pro. 
Code. SoNU Singh v. Behabi Singh. 33 C. 
283. (22 M. 347. F.) [B . 35 0. 61, F. B. = ll 
C.W.N. 1011 = 6 O.L.J. 320, 30 A. 146=5 A.L- 
J. 12I = A.W.N. 1908, 49.] 
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(U85)—Ss. 99 and 67— Mortgage —.Ifoiu'i/ 
decree by mortgagee—Transfer of the deciee — 
Assignee bound t>y provisions of $■ 99. The 
tcaosfer of a moaey decree obtained by a mort¬ 
gagee against bis mortgagor is bound by the 
restriction imposed upon the mortgagee by s 99 
of the Transfer of Property Act. He oeo. 
therefore, in execution of bis decree, attach the 
properly, but he shall not be entitled to bring 
the mortgaged property to sale otherwise than 
by instituting a suit under s. 67 of the Act- 
Ohhagan V LtKSHMAN. 9 Bom. L,R. 728 = 
81 B. 462. 

(1186)—yy end 67—.s’a/r o/n hoUling by 
a landlord hating a mortgage thereon — \ alidiUj 
thereof. —A landilord, woo holds a mortgage 
over nis tenant’s holding cannot, in execution 
of a decree obtained by him against the tenant 
for rent bring the holding to sale. He cannot, 
under s. 99 of the Act, cause a sale of the 
holding except by meins of a suit under s- 67 
of tlrtt tct. A sale hell otherwise would be 
void. BVSIRUDDIV. KAILAS KAMINI DKVI. 
33 C. 113. (26 0. 164. /■’.) (Di.sv., 35 C. 61 = 

60.L J. 320 = 11 O.W.N. 1011] 

(1187)—Ss. 99 and 67 —Mortgagee not entitled 
to sell mortgaged property to satisfy claim not 
arising under iiiongage—Limiting right oj 
decree-holder,—^hete the question is whether a 
person who bolds the mortgage of any property 
can sell that property in execution of an ordinary 
money decree in satisfaction of a claim not 
arising under the mortgage, held, that he cannot 
do 80. 8. 99 of the Transfer of Property Act limits 
the right of the decree-holder m such a case and 
provides that be shall not bring the mcrtgiged 
property to sale otherwise tbao by inatituting 
a suit under s. 67 of that Act. (12 0. 436, O.) 

Whether the suit required to be insti¬ 
tuted by 8. 99 is a suit on the mortgage, or is 
one on the charge created by attachment. 
Jadub Lall Shaw chowdhry v. Madhub 
LaLL SHAW CHOWDHRY. 21 C 34. [/•'., 17 A. 
620..4 A.L.J. 787 = 3 M.L.T. 132 = A.WN. 
1908. 1; R., 16 A. 415. 22 C. 859. 10 C.P.L. 
R. 21. 12 O.P.L.R. 26. 7 0.C. 314. 35 0. 61. 
P.B.-60.L.3. 320=11 C.WN. lOll ; D.. 29 
M. 424 = 16 M.L.J. 285 ) 

(1133)—Ss. 99 and 100 — Mainteoance 
charged on family property—Sale of property 
in execution of maintenance decree —6Vc’ 

Maintenance, i7 m l.J. 2i7. 

(1189)—s. 100—C/ia»sre on immoveable pro- 
ferty—Suit to recover money upon document 
net creating "charge" — Limitation. —A docu- 
saeot, to create a charge on immoveable pro¬ 
perty under s. 100 of the Tranefer of Property 
^t, must create such charge immediately on 
its exeoutioo, and not operate as such only at 
some future time, e.g., upon the non payment 
of the money secured by the document, in 
which case it oreates only the possibility of a 
ebargsultimately arising on the land, and not 
• "charge” under the section. In the case of 
aooh a doonment (not creating a charge under 
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a. 100 of the Act), a suit to recover the money 
was held barred after three years. MadHO 
Misser V. Side Binaik Upadhya. 14 C. 687. 
[/?., 1 N.L.R. 76, 2 A.L.J. 754.] 

(1190)— S. 100— Covenant by lendee irith 
vemlor to pay certain quantity of rice —ED'ecI, 
—A covenant by the vendee wiib the vendor to 
pay the plaintiff a certain quantity of rice 
annually, whereon tbe plaintifi relied, would not 
givaric*' to charge. PUTTANNAv. KORAPOLU, 

5 M.L.T. 78 = 2 lod Cas. 617. (31 0.57, R.) 

(1191)—5. 100— Mortgage — Clog on eqiiityof 
redemption—Bond tacked an to mortgage deed— 
Charges. —In a suit lor redemption of a prior 
usufructuary mortgage, tbe mortgagee set up 
four other bonds which bad to be redeemed. 
These bond.s were described as bonds "tacked 
on to the mortgage deed."' They were stamped 
as possessory mortgages and contained the full 
specification on the mortgaged property as in a 
regular mortgage. Held, that, upon a true con¬ 
struction of tbe deeds in question, a obarge 
within the meaning of s. 100, Transfer of 
Property Act, bad been created, and that they 
were not clogs on the equity of redemption. 
BIKHAM Singh V. SHANKAR DAYAL 8INOH, 

6 A.L.J. 2S5=1 lod. Caa. 345. [F.. 2 Ind.Cas. 
144: 2? . 31 A. 482 = 6 A.L J. 654 = 2 Ind. Cas. 
859.] 

(1192)—.S’, too—Charge—Xiou- in case of 
contingency —Covenant in sale deed — Const} nc- 
turn of deed .—A sale-deed contaioed the follow¬ 
ing covcoanc :—"If, in the future, any person 
appear as a claimant of tbe property sold and 
make a claim, in consequence of which there is 
an injury to tbe property sold or we do not give 
possession. . . . then tbe purchaser may 

recover the money from our persons or sold 
property. . .” Held, that the covenant did 

not orcite a charge id favour of the purchaser. 

A dooument, which creates a charge within tbe 
meaniog of s. ICO of the Act, must be a docu¬ 
ment which creates a charge at the time and 
not merely the possibility of a obarge. HAR.IAS 
Rai V. NaURANG, 3 A.L J. 220* A.W N. 1906, 
82 lO.. 3 A.L.J. 551=28 A. 6.55 = A.W.N. 
1906. IG3.J 

(1193) — S 100—Charge — Haq ebaharum 
Qibuliat —Tra»is/er.—A qabuliat provided;— 
“Tbe burden of the liability for paying ear 
parjoU and ear chaharum shall remain first 
upon the materials of tbe bouse.” Held, that 
these words, standing as they are. are not suAi- 
cient to constitute a charge upon the property 
within tbe moaning of a. 100 of tbe Act. Quterc : 
—Whether these words do even create the 
poosibility of a charge which might arise out of 
tbe land.RAJEBRWAR 8WAMI JANGAM v. 
BIHARI LAL. 2 A.L.J. 754. (14 0. 087, 16 M. 
429, B.) 

(1194)— S. 100, charge, meaning of, in, and in 
s. 65 of the Bengal Tenancy Act -Equity, 
can it override lata?—Difference between a 
mortgage and a charge. —Tbe charge referred to 
in a. 65 of tbe Bengal Tenancy Act is not eueb 
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a chHr;»o as that defioed by s. 100 of the Trans¬ 
fer of Property Act, and does not require to be 
enforced lu the same manner, the only conse¬ 
quence, which follows from the provisions that 
rent i> a fust charge upon an under-tenure, is. 
that a sale, hold in execution of a decree for 
arrears of reot. produces the effsct described in 
Ch. XIV of the Bengal Tenancy Act. A 
mortgage dojs, whereas a charge does not, 
involve a transfer of an interest in specifie 
immoveable property. (25 M. 220, i?. «£• Fj. 
A mortgigee cm follow the mortgaged property 
in the hands of a transferee from the mortgagor, 
whereas a charge can be enforced against 
a transferee, only if it is shown chat he has 
taken with notice of the charge. (13 A. 2d, li.) 
Where an instalment bond provided that the 
executant would be personally responsible for 
the payment of the money, and that, in case of 
default, it would be compoteut to the person, in 
whose favour it was executed, to institute a 
suit to obtain a decree and to reoover the dues 
by attachment and sale of an under-tenure. 
Held —that, upon the terms of the bond, it 
did not create a mortgage, but merely effected 
a cha'-ge. The words *' and the transiction 
does not amount to a mortg.age, ” in s 100 of 
the Transfer <>f Property Act, signify that, if 
the relation created by the instrument is 
not that of a mortgagor and mortgagee and 
immoveable property has been made security 
for the payment of money, there is a charge 
on the property ; they do net mean that, if the 
transaction on the face of it purports to be a 
mortgage, but the instrument is not operative 
as such, by reason of defective execution or 
uon-complianco with the formalities prescribed 
by the law, the transaction is converted into a 
charge. (26 C. 78 , 26C. 216, 32 C. 729, 7 Bom. 
L.R. 914. li. ,C F.: 10 M. 509, 24 M. 337. 

Dia'q)]})-,) Equity will not contravene the positive 

cuactmeut or requiremenls of law and defeat its 
policy by supplying, under the guise of amend¬ 
ing def*>ctive instruments, thoie deficient ele¬ 
ments of form, without which the agreemeot 
is absolutely vjid, even as between the parties 
to it. In the face of the statutory provision 
contained in s. 100 of the Transfer of Property 
Act, the Courts in India will not, and cannot, 
apply indisc-imiiiately the general equitable 
principle of English rule, namely, that a mort¬ 
gage which IS defective and is inoperative as 
such, operates .as a good equitable lie*, if it 
shows an intention to create a charge. KOY- 

zuDDi Sheikh v. Kritarthanath Mukek- 
lEE, 4 C.L.J. 219 = 33 0- 985. [F., 31M. 337.] 

(1195)—S. 100 -Suit for recovery of arrears of 
rent under Csntral Provinces Tenancy Act- 
Charge—Sec C. P. ACT XI OF 1898, 3 N.L.R 
161. 

(1196)—S. 100 —See Deed — Construc¬ 
tion OF Deeds, lO Bom. L. R. 575 = 32 B 
386. 

(1197)—8. 100—Suit for redemption convert¬ 
ed into Buit for property on payment of a charge 
—See Pleadings, lO O.C. 17. 
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(1198)—S lOO—See Nos. 170, 329, 463, 
464, 465. 466, 473, 474, 475. 516, 517,518, 
519, 520, 605, 629, 714, 718, 719, 720, 1081, 
1188, supra. 

(1193) S. lOl— Ch'iige, keeping alive of— 
Intention on elite of aainisition — Pre-empiiin — 
Momy due upon mortgage not allowed in pre¬ 
emption suit-^Pi ice.—Ln considering the ques¬ 
tion whether an incumbrance should be deem¬ 
ed to continue to subjHi on the ground that 
the.ootinuance of it was for the benefit of the 
parson who has acquired the property, the point 
of time to be regarded is the d-iia of the acquisi¬ 
tion of the property. If an intention to keep 
aliv3 a charge ou property is inconsistent with 
real intention of the parties to the deed by 
which the purchaser of the property takes an 
assignment of it, the charge cannot be treated 
as still subsisting, simply because the purchaser 
afterwards finds tnat it would have been better 
for him to have kept the charg-j alive. Plain¬ 
tiff. who held a mortgage of 8tu January, 1881, 
over certain property, purchased it by means of 
two sale deeds- A suit for pre-emption was 
brought in respect of it, and the plaintiff claim¬ 
ed the amount due up)Q his mortgage. By a 
mistake the dace of the mortgage was written 
as llth January, 1894. Plaintiff's claim in 
respect of this amount was disallowed. In a 
suit for sale upon foot of the m )rtgag.i of 8th 
January, held that the mortgage bicame 
merged in the sale and had not been kept alive 
for the plaintiff's benefit, A pre-emptor must 
pay the price actually and in good faith paid 
for the property by the purchaser, however the 
price maybe made up. JUGIL KiSHORE v. 

V. Ram NARIIN, 9 A L.J. 226=13 Ind. Caa. 
619. 

(12X))— S. lOl— Mortgageepurahlsin^ mirt- 
gfiged property along With other propiriies and 
Jointly with other person., ia uridividei shares — 
Li-n not extinguished. —Oo a mortgagee pur¬ 
chasing the mortgaged property along with other 
properties and jointly with other persons in un¬ 
divided shares. his mortgage lien is not extin¬ 
guished by the purchase. Toe mortgage should 
be regarded as existing, it being evidently for 
the benefit of the mortgagee vvitbin the mean¬ 
ing of s 101, Transfer of Property Act, that it 
should be so regarded. GUMINDRA PROSAD 
v. Baijnath Singh, 31 C. 370. 

(1201)—S. 101— Mortgage—Purchaser of the 
equity of redemption paybtg off prior incumbrance 
—Equities between h\m and iyicumbran- 

cers, —8. 101 of the Transfer of Property Act- 
provides that, where the owner of a charge or 
other incumbrance or immoveable property 
becomes absolutely entitled to that property, the 
charge or incumbrance shall be extinguished, 
unless be declares, by express words or neces¬ 
sary implication, that it shall continue to 
subsist, or such continuance would be for his 
benefit. It protects a purchaser against the 
claims of puisne incumbrancers, where, holding 
a prior mortgage, be has purchased the mort¬ 
gaged property. Where, therefore, a purchaser 
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■of hypothecated piopecty pays ofi a prior inoum- 
braooe on the same with the money left with 
him that money being part of the sale consider* 
atioD of the property, be oan hold up chat mort¬ 
gage as a shield against the claims of puisne 
inoumbrancecs. BALDBO PARSHAD v. UAIAN 
Shankar, 6 A.L.J. 987 = 32 A. i =4 Ind. Cas. 
810. 

(1202)—S. 101—See Ben. ACT VIII OF 1885, 
a. 65, 6C.W.N. 834. 

(1203)—S.lOl—See BBN. ACT VIII OF 1885, 
as. 165 & 167, 28 0. 12=4 C.W.N. 735. 

(1204)—S. 101—See NO.S. 430. 659, 693, 
supra. 

(1205)—S \0i—Rules framed by High Court 
—Applicability of provisions of Civ. Pro. Code, 
to safes under niortgage decree. —S. 104, 
Transfer of Property Act, is an eoabling section 
and the rules made by the High Court under 
the provisions of that section do not limit the 
applicability of Che provisions of the Civ. Pro. 
Code, regarding sales held in execution of 
mortgage decrees. DAKSHINA MOHAN ROY v. 
Srimati Basumati Dbbi, 4 C.W.N. 474. (25 
0. 703, Bxpl ) {It., 25 M. 244, F.B.. 12 C.W. 

N. 282 = 7 O.L.J. 581 = 3 M.L.T. 202.] 

(1206)—S. 104—Rules made by the High 
Court—Execution—Mortgage decree—Euoct of 
—3. 248. Civ. Pro. Code, 1882—See OlV PRO. 
Code, lyoi, O. XXl, cr. 22 . 11 . 5 Ind. Cas. lOl. 

(l'207)-3. 104 -Scs CIV. PRO. CODE, 1903, 

O. XXI, r, 89, 25 C. 701. F.B. = 2 C.W.N. 353. 

(1203)—S. 101 -Sec Nos. 1017, 1018, supra. 

(1209)—S. 105, Lease-‘Consideration con- 
svslbvj of past advance —“ Price paid ” whether 
maybe ai otlslandimj debt—S- 4l, Central 
Provinces'reennci/ Act, 1898 — lV/ts//tcr wtice 
nece.ssary in cn.se of simuUrDioiis mortgaye mul 
lease to one an i the saute person—Conslruclion 
of a. 41 (2), O.P> Tenancy Act. — Held, a docu¬ 
ment may amount to a lease of immoveable 
property. Chough Che consideration partly con- 
alsts of an advance made long bsfora the date 
of ezeoutinn ; for there is notbine in the defini¬ 
tion of *'lease ” given in a. 105, inconsistent 
with the view that the pries piid may be an out¬ 
standing debt. (25 A. )16. P.C. F.; U 8. 462, 
7 M. 203. 12 C.P.L.R. 90. 16 C.P.L R. 49, 26 
B. 262. 22 A. 149, R.) 8 41 (2). Tenancy Act, 
being rescriotive of a natural right, must be 
Btriotly continued. Held, also, that, where an 
absolute ocoupaacy tenant transfers hisholJiog 
by simaltaneous mortgage and lease to one and 
the same person, he need not give ootice to his 
laDdlord of bis intention to do so, since neither 
transaotioa, when taken alone, comes within 
the operation of s. 41 (2) of the Tenancy Act. 
Beni pbasad v. Mdlohand, 6 N.L.R. 69= 
4 lad. Oai. 817. (15 O.P L.B. 136. 4 N.L.R. 
46, R.) 

(1210)—S. 106—Palfa tendered to, atid 
nftmdbyt tenant, whether a Uase^Registra- 
4^—When a patta li tendered to, but is not 
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accepted by, a tenant, it is not a lease for the 
purpose of the Registration Act. BANGAT 
Singh v. Bolama Reddi, 8 M.L T. 371. 
(3 M. 358, R.) 

(1211)—S. 105—Sale by Malguzar of lands 
belonging to bis Malguzari—Such sale, a lease 
within the definition of—Sec C.P. ACT XVII 
OF 1889, 8 C.P.L.R, 33- 

(1212)—8. 105—See EVIDENCE—SECOND¬ 
ARY EVIDENCE, 4 Bom. L.R. 839. 

(1213)—S. 105—See SERVICE TENURE. 
1 Bom- L.R. 61 = 23 B. 602. 

(1214)—S. 105—See Nos. 77, 721, supm, 
and No. 1266, infra. 

(1215)—Ss. 105. 106—Agreement to render 
services ns Medical Prnciitio)ier in lieu of rent 
i>f a house, is 'lease'—Notice to quit, form of — 
Tbe owner of a bouse allowed a Medical Prac- 
I titioner to occupy a houso and premises, in 
consideration of the latter’s rendering services, 
as a Medical Practitioner, to the former and 
the members of tbc family. Some years after, 
disputes arose between them, and the owner 
gave a notice to the other to quit the promises 
on the first of tbe following month. Between 
tbe date of service of the notice and tbc last 
day of tbc month, there were not 15 clear days. 
Held, in a suit by tbe owner for possession of 
tbe house and tbe premises, that tbe agreement 
amounted to a‘lease’ within the meaning of 
8. 105, and clear 15 days’ notice expiring with 
the end of a month of conanoy not having been 
given as is required by s. 106 of the Act, tbe 
suit was premiture. Tbe suit was dismissed. 
Jyotish Chandra Mukerjbe v. Raman.at 
BHADRA. 32 G. 243. 

(1216)— Ss. 105 and 107— Ldndlord and 
tenant-‘.Irrears of renf —Kabuliat whether 
equivalent to lease—Lease rcquirruietits of a 
valid iinreqislerfd Kabuliat lor more than 
one yeai—Oral agreement to exc'.nle lease for 
sevenyrars. admissibility of—Evidence Act, s. 91 
! —Compc'isation for use mul occugmtion of land. 
—In a suit for arrears of rent, the plaintiff 
alleged that tbe defendant has been in posses¬ 
sion and enjoyment of hoc sharo since 1307 
Fasfi. and had been paying rent, at tbe rate of 
Rs. 1C7 a year, to the plaintiff and that tbe 
sum claimed was due from him at that rate 
for the years in suit. The defendant denied 
that be had bean iu posso.ssion of the share. 
From tbe record it appeared that the plaintiff 
further stated that she agreed to give the de¬ 
fendant a lease of tbo land for eoven years at 
tbe rate of Rs. 167 a year, and that the defend¬ 
ant executed an unregistered kabuliat to that 
effect but no lease was written or registered. 
Held, that ^kabuliat \a not a lease or the equi¬ 
valent of a lease, although, for tbe purposes 
of the Stamp Act, a lease includes a kabU' 
Hat, and that, having regard to tbe provi* 
eioDs of SB 106 and 107 of the Transfer of Pro¬ 
perty Act, an agreement to execute a lease of 
mmoveable property, for any term exoeediog 
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oue year, was ioadinissible io evidence and 
that its terms couid not be proved by oral 
evidence under s. 91 of the Evidence Act. 
titid, further, that the plaintiS was at liberty 
to prove that she gave, and the defendant 
accepted a lease of the property in suit for one 
year at a certain rent and that the defendant 
obtained possession m accordance with the 
agreement. If this was proved and also that the 
defendant held over after the expiry of the 6rst 
year, he was liable to pay rent, at the same 
rate, for the period he remained in possession- 
Even if this wa.s not proved, plaintifi was 
entitled to a decree for the amount claimed as 
C''’inpoosation for use and occupation of the 
land by the defendant. Mussammat Ra.I 
KUAR V. NaBI BaKHSH, 9 O.C. 296. (5 O.U. 

222. 7 O.C. 166. 9M. 1^2, 9 0. UOd. B.) [B.. 

9 0.0.362. 12 0.0. 140.] 

(1217)—6*5. 105. 107—L suit by^ to 

Tccovcy tint Jroni lenani — Jjtos6, execution of— 
Kabul)ut— Transftr of Profcrty Act - Stamp 
Acl—liegistration Act (III of lH77f. s. 3.—The 
plaintifi obtained a lease of a village from the 
lessor whose tenant the defendant was. In a 
suit for recovery of rent, the defendant admit¬ 
ted in his statement that the plaintiff was 
lessee of the village but subsequently contended 
that DO lease was executed by the lessor io 
favour of the plaintiff who had merely executed, 

liabuliyal which was registered. Held, ^cr 
Saytt, J C., that the defendant could not be 
allowed to deny that the plaintifi was lessee of 
the village. Held, ptr WtU.K, A J.C., that 
under the tjiamp Act and a. 3 of the Kegiatra- 
tion Act, " lease” includes kobultyat, and that 
it need not be executed by the lessor under the 
Transfer of Property Act. BHOPAL v. CHHA- I 
TAR SINGH, 8 0 C. 197. 

(1218)—Ss. 105, 107—Lease from month to 
month- Oral lease—Registration—See HINDU 
Law-joint Family. 7 M.L.T. ii6=5 Ind. 
Gas. 626. 

(1219)—Ss. 105, 107—Kabuliat—Not lease 
— Sec Kabuliat—General, 2 Ind. Cas. 994 
= 10 O.L J. 655=14 C.W.N. 73. 

(1220) —Ss. 105, 107—See LEASE—GENERAL, 

20 M.L.J. 298 = 6 Ind. Cas. 201 = 8 M.L.T. 69. 

(1221)—Ss. 105, 108. Ill—See LANDLORD 
AND Tenant—Forfeiture, 24 c. 440=i o. 

W.N. 321. 

(1222) —S'. 106—Kjectinenl suit—Notice to 
qu\t-Denial of landtord'a tUie—Purchase by 
viortyagee ,n Court-sale—Atlorninent and pay- 
vient of rent by lessie to lessor's assignee whe- 
the'-aviounts to aenial of the title if the pur- 
chastr in CoUrt-sale. —Payment of rent by a 
lessee to the lessor's assignee, who toot the 
property on usufructuary mortgagee from the 
lessor, and attornmeut to him do not amount 
to the denial of the title of a purchaser of the 
property at Court-sale held after the date of the 
said assignment, so as to dispense with the 
necessity of giving notice to quit, prior to an 


Transfer of Property Act (lY of 1882> 
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action in ejectment bv the said purchaser to 

the lessee. Maniyam'Patter v. Lakshmana 
Nattama Karan, is Ind. Cas. 52. 

(1223)—S. 106 —Lessee /or a fixed term— 
Notice to quit delivered at a shop where defend¬ 
ant did not reside— Volidily of notice to quit— 
Lessee holding over — Notice, whether necessary, 

A notice to quit, sent by post and delivered 
by tbe postal-peon to a person other than the 
I defendant at the shop from which the defend¬ 
ant was sought to be ejected, but where the 
defendant did not reside, is not a good notice 
within the meaning of s. 106 of the Transfer of 
Property Act. If a lessee for a fixed term of 
years remains in possession of a house after tbe 
expiration of the term of the Tease in defiance 
of the authority of the lessor, he is not entitled 
to a notice to quit under s. 106 of the Transfer 
of Property Act. GOKUL CHAND v. SHIR 
CHARAN. 13 Ind. Cas. 59=9 A.L.J. 574. 

(1224)—S, 106— Notice terminating lease other 
than agricultural or manufacturing—Fifteen 
days' notice expiring with end of tenancy,— 
Under s. 106 of tbe Act, in tbe absence of a 
contract or local law or usage to tbe contrary, a 
lease of immoveable property other than agri¬ 
cultural or manufacturing, is terminable with 
fifteen days’ notice terminable with the end of 
a month of tenancy. A month of tenancy 
means a period of one month reckoned with 
reference to the commencement of the lease. 
UPASIA KOSBTI V. JAQO KOSHTI, 7 C.P.L.R. 
150. 

(1225)— S. 106 —Service of notice thiougk 
post by regu'i'ered leiltr, whethtr sufficient — 
Fifteen days' notice. — Service of notice by a re¬ 
gistered letter through the p:st office is not 
necessarily bad, and is not necessarily a non- 
compliance with the provisions of cl. 2, s. 106, 
provided it is proved that i be post- poen tender¬ 
ed or delivered the notice either personally to 
tbe p-irtv, or to one of bis family, or to his 
servant. '(4 C.W.N. 672. F.) The fifteen days’ 
notice referred to in s. 106 means 15 olear days* 
SUBADINI V. DURGA CHARAN LAL, 28 C. 
118 = 4 C.W.N. 790. 

(1226)— S. 106 —Presumntion as to monthly 
tenancies—Notice to quit when lo be given.— 

Id this country, the practice of letting on 
monthly tenancies is so widespread as to war* 
rant tbe Legislature in raising a presumption 
in favour of monthly tenancies. When tho 
tenant’s entry lakes place in the middle of a 
calendar month, and rent is payable from tbe 
date of entry, but tbe parties agree that the 
rent should be payable at tbe end of the calen¬ 
dar month, the reasonable inference is that 
they intended that the monthly tenancy should 
coincide with tbe calendar moijb. In such 
oases, tbe 15 days’ notice lo qu must be so- 
given as to expire with the end of the calendar 
month (7 A. 899, R.) and not with, reference 
to the date of tbe entry or tbe lease, unlese the^ 
intention of the parties appears bo be oountacy •' 
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OhiUf :-*-Wher6 the interest of the lessor de* 
termines altogether, and the title passes to the 
remainderman, and the lessee goes on bolding 
under the remaiodermao. although in law a 
new tenancy is created, yet in giving notice to 
^uit| the oommencemenc of the former tenancy 
must be looked to. ARUNACHELLA CHETTIAR 
V. RaMIAH NAIDU, 16 M.L.J, 533 = 30 M. 
109. (9 C. 181, R.) 

(1327)—S 106—La>u/ford and tenant—Notice 
io quit—Notice *' exftiry with the end of a month 
of the tenancy."' —The plaintiSs as owners of a 
house served notice of ejectment on the defeod- 
ante, their tenants* The notice was served on 
the 2Dd of January^ and it directed the defend¬ 
ants to vacate the house on the 6tb of Febru¬ 
ary, Held that this was not a good notice 
within the meaning of s. 106 of Act No, IV of 
1882, not being a notice " expiring with the end 
of a month of the tenancy.” Sahtawan v. 
Moran Singh. A.W.N. 1896, 5i. (7 a. 999, 

K) 

(1228)—S. 1Q6—Ijea.se—Notice -Service by 
poBt^Postpeon tendering notice^Non-acccpt- 
•ance by lessee, effect of ^Descent of lease^hidd 
property for <ynt generation-^Poeeeeeion at 
form rate—Election of masonry buildvirj :^— 
Persumption of perman^ency — Contention as 
regards admissibititu of document—Rejected by 
first Court — No objection in appeal-Ohjeclion 
cannot be raised in second appeal. —A notice, 
under s. 106 of the Transfer of Property Act. 
may be delivered at his residence to a member 
of the family of the person intended to be bound 
by it or to his eervaots. Certain notices under 
s. 105 were eent by post; and the post-peon 
want to the family dwelling bouse of the tenants 
with notices for all the tenante ; several of the 
latter wore present, they saw the covers but 
tefussd to accept them. Held, that the reouire- 
mentsofe. 108 had been fulfilled. The fact 
that lease-hold property has descended for one 
genetatioo does not. as a matter of law, gtve 
rise to the preeumption that the lessees have a 
permanent interest. Where evidence is ex¬ 
cluded by an original Court and such exclusion 
is not objected to in the first appellate Court, 
snob objection cannot be raised in second appeal. 
‘The fact that masonry buildings, costing a few 
hundred rupees, have been erected upon lease¬ 
hold property by sub-lessees of the lessee, would 
Dok give the lessees a permanent right to the 
property. MOHIM CHANDRA v. RUl* MANJARI 
Dabi, 16 tod. Cat. 218. (13 Ind. Gas, 606= 

16 O.L.J. 230« 16 O.W.N- 667, D.) 

(1229)—S. 106—Transfer of Property Act (VI 
</ 1904)—Lease from mentk to month not valid 
unless regisUred-^Pleadings—Suit for rent only 
^Amtndmmt 0/plaint—Civ. Pro. Code (1908). 
0. VI, r. 17.—Siaoa the passing of the Act VI 1 
of 1904, a leas, of immoveable property f^om 
■noDth to mooth is not a valid dooumeot if 
U Dotdnly registered, la order that a plaiotiS 
nuiy gat a decree for use aod ocoupatioa 00 his 
iailore to get a deoree for teat, the claim must 
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be speoiti::ally laid (or rent and. in the alteroa- 
tive, for use aod occupatioo. Where the claim 
is for rent only, no damages will be decreed 
for use and occupitioo. ObiUr dictum —An 
amendment of a plaint will not be allowed so 
as to convert a suit for rent into a suit for 
damages for use and occupation. LEARY v. 
I.IAUNG ON ClAING, 11 Ind. Gas. 863. 

(1-230)—S. 10^— Lntullord and tenant—Lea-'ic 
— S(i2)ulntioii for sunendtr cu dcmind—Notice 
to quit. —A condition in a deed of lease, where¬ 
by the lessee aj?rees to s-jrrender the property 
demised to the lessor on dtmand. is "aeon* 

I tract to the contrary” within the meaning of 
s. lOG of the Transfer of Property Act, and no 
notice to quit is necessary. P, K. KELU v. 
AMMAD KULLY, 8 lod. Cas- 362. 

(1-231 & 1232)—C/i. V. 5. l06-i«ase—CrVoye 
—TramferabdUij 0/.—Whetea plot of land is let 
for the purpose of planting a grove thereon, the 
lease is one which comes so nearly within the 
description of lease in Ch. V of Act IV of 1882 
that the iucidenls thereof may be attached to 
it. and it is not governed by the provisions of 
the Tenancy Act. A grove, therefore, as such, 
is transferable by the bolder of it, and the 
relationship between the contracting patties is 
not put an end to thereby. IsmaiIj KHAN v. 
MiTHU Lal, 9 A.L.J. 483—14 Ind Gas. 799. 

(i233)-8. 106-SecBEN. ACT VIII OK 1885, 
ss. 5. 49. 8 O.W.N. 454. 

(1234)—S. l06-6Ve BEN. ACT VIII OF 1885, 
8. 49. cl. (6). 28 C. 308. 

(1235)—8. 106—St'c- FISHERY, 2 O. C. 446. 

(1236) — 8. 106 — See LANDLORD AND 
TENANT—Ejectment. 17 a. 45 = a.w.n. 
1894.196,7 A. 899, F.B. == A.W.N. 1885. 288, 
2C.W.N 383. 

(1337) — B. 106 — Application of — See 
Landlord and tenant—holding over, 
12 O.C. 279 = 3 Ind. Cas. 873. 

(1238)—8. 106—i'ee RIGHT OF SUIT- 
GENERAL, 22 B. 754. 

(1239) —8. J06—Sec No 1216, 

(1240)—Ss. 136 and 107 — Unregistered 
annual lease—Notice to quit— See LANDLORD 
and TENANT— EJECTMENT. 11 O W.N. 
1124. 

(1241)—Ss. 106, 108—Presumption as to 
tenancy pnd assignability-See BURDEN OF 
PROOF— Landlord and tenant, 13 M. 60. 

(1242)—Ss. 106 and 108, cl. 8 {})—Ejecttiunt 
^Noticeto quit— Tenancy—Purchaser .—Under 
8. 108, cl. (f) of the Transfer of Property Act, a 
lessee, in the absence of a contract or local 
usage to the contrary, may transfer absolutely 
the whole or any part of his interest in the 
property. A purchaser of the tenancy from the 
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legatee of a deceased tenaat, is not a trespasser, 
but is a lessee, within the meaning of s. 103, 
cl. (/) of the Transfer of Property Act. and is 
entitled to a notice to quit, as provided in s. 106 
of the Act. Hapul olias Priya Nath 
Changa V. Kashiuani Debt. 5 C.L.J 20S. 

(1213) -6s. 106. 108(n). UI (g) — See Chari- 
RAUNA HOLDINGS, 14 C.W.'N. 372 = 5 Ind. 
Gas, 783. 

4 

(1244)—Ss. 106, 111—S»if in ejecln/ent — 
Tcnnncjf determined by c(dii.T of time — Tcnancif 
on suffcronce—of landlord nfccssary to 
convert it into a tenancy from year to ycai — 
iljec’.meni—Notice to quit- —Where a tenancy 
has determined bv elllux of time and the tenant 
or his heirs hold over, the tenancy is only on 
sufferance unless it is converted into a tenancy 
from year to year by the landlord’s assent. 
After the elllux of time, the tenant or his heirs 
may be ejecfed without any notice to quit being 
Riven. NANDIKOLLA GOPALAN V. WANYAM 
Mahalakshmi. 7 Ind. Cas. 8 = 8 M L.T. 230. 
(31 M. 163, 3 M.L.T. 256, 18 M.L.J 26, «.) 

(i245)~Ss. 106. Ill—Srr Landlord and 
Tenant—E.tectmbnt, 7 A. 596= a.WN. 
1885, 289. 

(1240)—Ss. 106. Ill, tf. {h)—Notice of ter. 
mination of lease of innnovcahlc property—' 
7V>£nJtc//. notice of ter]ninatio7i of, idu-n to be 
piftfu.—The giving of such notice as is requir¬ 
ed by s. 106 of the Transfer of Property Act 
for the termination of a lease of immoveable 
property is a condition precedent to the main- 
tenance of a suit for ejectment of the lessee. 
Harbansi v. Bholai, A.W.N. 1890. 175. 

(7 A. 899. F.) 

(1247)— Ss. 106, IIG—Lease of hoid /or pwr- 
poses other than manufacturing or agricultural 
purposes—Lessee holding over, effect of. —Where 
a lease of land, for a purpose other than agri¬ 
cultural or manufacturing purposes is granted 
for a term of years and the lessee bolds the 
land over after the expiration of the term, such 
bolding over must be deemed to be a lease from 
month to month terminable on the part of 
either lessor or lessee by 15 days’ notice, expir¬ 
ing with the end of a month of the tenancy. 
Troilokya Nath Roy v. sabat Chandra 
BANERJEE, 3i C. 123 = 8 C.W.N. 901. 

(1248)—Ss. 106, 117 —Landlord and 

Tenant—Miscellaneous, 23 M. 318. 

{1249)-S. 107—S, 2. cl 5, General Clouses 
Act (180P)—'* Eat,” immoveable ptoperty— 
Lease of i/af—S. 53, Civ.Pro. Cwlc. 1882—Swif 
for rent nof allowed to be amended into one for 
use and occupation in second appeal.—k hat is 
a benefit arising out of land, and, therefore, 
within tho definition of immoveable property 
as given in s. 2, cl. 5 of the General Clauses 
Act (1868). IR., 13 C.W.N. 596=36 C. 665.] 
The lease of a "hatf consequently, comes 
within 8. 107 of the Transfer of Property Act, 
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and can be effected only by a registered instru¬ 
ment. A suit for rent ought not. in second 
appeal, to be allowed to be amended into one 
for use and occupation, because suob amend¬ 
ment would raise issues of an entirely different 
character from which the trial as a suit for rent 
has been held and ne-essitate a new trial of the 
case by the lower Court on fresh evidence. 
SURENDRA NARAIN SINGH V. BHAI LAL 
THAKUR. 22 C. 752. (13 B.L.R. 243. U M.I. 
A. 20. Marshall 70. R.) [F., 27 C. 239 ; i? , 2 

P.R. 1905=129 P.L R. 1904, 10 C.L.J, 538; 
7J.. 12 O.C. 183.] 

(1250)—S. \(yi—Qabuliat, whether lease of 
vnmoyeable property.—Per Blair [Bancrji, J., 
doubting). —A qabiiliat, though registered, is 
not a lease of immoveable property by a regis¬ 
tered instrument within the meaning of s. 107, 
Transfer of Property Act. although there is 
something in the nature of recital purporting 
to transfer property, which may have been 
assented by the laodlord. NAND Lal v. 
Hanuman Das. 26 A. 368 = 1 A.L.J. 96= 
A.W.N. 1904. 46. [F.. 27 A. 136 = 1 A.L-J. 
516, 10 C.L.J. 555=2 Ind. Cas. 994 = 14 C.W. 
N. 73; R.,6 A L,J. 437 = 31 A. 368, 30 M- 
322 = 2 M.L.T. 270=17 M.L.J. 395, 20 M.L.J. 

(1251) —.S’. 107— Lease o/houscs — Oi'alagree- 
ment not acconijfanied by possession—Amend' 
nteni of —Inconsistent claim — Rent—' 

Damages for breach of agreement to take on lease 
-Material bregularity.—AlQ&soof a. house by 
oral agreement is not valid unless the oral 
agreement is accompanied by delivery of pos¬ 
session. A mere agreement is not sufficient to 
establish the relation of landlord and tenant. 

A claim for rent is quite inconsistent with a 
claim for damages for breach of the agreement 
to take on lease, and a plaint cannot be allow¬ 
ed to be amended so as to convert a claim for 
tent into one for damages. A Court, which 
overlooks the provisions of a Legislative enact¬ 
ment, commits a material irregularity. KA* 
RAM Chand v. Hurdial, 11 Ind. Cas. 849. 

(1252)—S. 107—Tranj/cr of Property Act 
(VIo/ 1904)— Lease fiom month to month not 
valid unless registered—Pleadings—Suit for 
rent only—Amendmetit of plainl—Civ. Pro. 
Code (Act V of 1908), O. VI, r. 17.—Since tho 
passing of the Act VI of 1904, a lease of im¬ 
moveable property from month to month is 
not a valid document if it is not duly register¬ 
ed. In order that a plaintiff may get a decree 
for use and occupation on his failure to get a 
decree for rent, the claim must be specifically 
laid for rent and, in the alternative, for use 
and occupation. Where the claim is for rent 
only, DO damages will be decreed for use and 
occupation. Obiter dictum. —An amendment 
of a plaint will not be allowed so as to convert 
a suit for rent into a suit for damages for use 
and occupation. LEARY v. MADNG ON GA* 
iNG.li Ind. Cas. 863. 
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(1263)—iS. 107—i?eJ 7 isO•(^^tcn Act, HI of 
1877, ssi 3 and 17 (6 )—Immoveable proj^erty 
—Rujht to gather lao.—A Karnrnama by which 
the right to gather (ac from the trees in a forest 
is leased for Rs- 800 for 5 years, is a lease of 
“immoveable property’’which requires regis¬ 
tration. A lease “ to collect lac" from trees 
transfers an interest in “ immoveable property” 
as defined in s. 3 of Act III of 1877. So. the 
instrument, if uttregistered, cannot be rectived 
in evidence. Paramanandy v. Birkhu, 5 
N.L.R. 21«1 Ind. Cae. 903. (SC.P.L.R. 6. 
9 C.P.L.R. 63, 20 M. 88, 29 M. 353. 4 N L-R. 
104. D. : 12 W.R. 366, 13 C. 262. 72 P.R. 
1884, 11 O.P.L.R. 87, 13 C.P.L.R. 43. 1 N.L- 
R. 47, i? .) _ 

(1264) — S. 107— Lease in uriling registered 
—Signature of lessor—Whether necessary to 
validate lease — Signature by lessee only — 
Whether lessee can repudiate liability. —The 
registered instrument referred to in s. 107, 
Tranefer of Property Act, need not necessarily 
be signed by the lessor. If such instrument 
is signed by the lessee only, he is not preclu¬ 
ded from denying bis liability thereunder. 
(30 M. 322 = 2 M.L.T. 270=17 M.L.J. 
395, 32 M. 532 = 0 M.L.T. 175 = 4 Ind. 
Cas. 1039, Overruled', 20 A. 368, A.W.N. 1904, 
46, 27 A. 136 = A.W.N. 1904, 189=1 A.L.J. 
616, 27 A. 190 = A.W.N. 1904, 212, 14 C-W.N. 
13=10 C.L.J. 555 = 2 Ind. Cas. 994, Diss.) If 
a registered instrument signed by the lessee and 
accepted by the lessor is not a lease, the mere 
fact that the instrument is signed by the lessee 
does not preclude him from denying bis liability 
thereunder. {Per White, C J., and Ayling, J.) 
If no lease is created by the instrument because 
the lessor’s signature is wanting and it is 
signed only by the lessee, tbe question of the 
lessee’s liability depends upon tbe existence of 
consideration for bis undertaking to pay. If the 
lease is tbe consideration, it fails because no 
valid instrument has been executed by tbe 
owner of tbe property. If the lessee bad 
obtained possession of tbe property, bo would 
be liable as (or use and occupation, and bis 
covenant to pay would be evidence of tbe 
measure of bis liability. If no possession bad 
been obtained, tbe signatory to the ioslrument 
is not liable merely because be bas covenanted 
to pay. 8YED AJAM SAHIB v. MADURA SREE 
Meenatohi SUNDARESWARAR DEVA- 
8TANAM, 8 H.L.T. 487, F.B. = 8lnd. Cas. 668. 

(1266)—S. 107—Lease of i mmoveable proxr- 
ty for mere than one year inadmissible without 
regiairation —Kabuliyat not a /case.—Under 
B. 107 of tbe Act, a lease of immoveable property 
for more than a year could not be created, or 
proved, by tbe production oia Kabuliyat ", such 
a lease or pa(/a must be duly executed and re- 
gislered, and except by tbe production of such 
document, no lease could bo proved in a Court 
of Justice. Kashi Gib v. Joobndbonath 
0B0SB,37i. 186=A.W.N. 1904.189 = 1 ft.L.J. 
«6. (96 A. 868, R.) [Jppr.. 14 C.W.N. 73=2 
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lod. Cas. 994 = 10 C,L.J. 556; R.. 30 M. 322 = 
17 M.L.J. 395 = 2 M.L.T. 270, 31 A. 276 = 0 
A.L.J. 167=5 M.L.T. 247 ;D., 5 Ind. Cas. 
350 ] 

(1256.*& 1257)—5.107— Lease—Begistra lion—‘ 
Evidoice Act, s. 91— Oral tvidence —.4rfwjssj6i- 
lily— Fractice -Parties —.4amissionr— Estoppel. 
—The plaiotifi’s inttrest in certain salt pans 
was leased during her minority by her guardian 
and her co-sharer who owned the remaining 
two-thirds share, on a cental of Rs. 500 a year, 
for a period of three years. At tbe expiration 
of the period the plaintiff, having attained 
majority, let her interest to the same les-sees 
(defendants) for two years more on a cental of 
Rs. 1.000 a year; the cent-nots passed to her 
was not registered. She sued to cecovec tbe 
rent of the two years at the rate of Rs. 1,000 
and also Rs. 653 as rent due on tbe previous 
lease. The defendants admitted the plaintifi's 
I ownership and also their tenancy under bet 
and her co-sbarec, but disputed tbe amount of 
rent : Betd, (1) that tbe plainiifi could not 
be allowed to rely on the lease set up by her 
because it was not regi.stered ; nor could she be 
allowed to give oral evidence of the lease. (2) 
That tbe defendants having admitted tbe plain- 
tiQ's ownership and their tcnaucy, proof of the 
relation of landlord and tenant became un¬ 
necessary. (3) Thai tbe plaintiff could only 
recover as for use and cccupatioo for the two 
years of the tenancy admitted ; and that she 
; could recover the amount claimed by her, as it 
was shown on evidence not to be excessive. 
RAMCHANDRA SHIVJIR.4M v. TAUA RAGHO 
ManGLVA. 14 Bom. L. R. 390 = 36 B. 600=15 
Ind. Cas. 830. 

(1258)—S. 101-See DEEDS—CONSTRUC¬ 
TION OF Deeds, a.w.n. i897, 69. 

(1269)—8. 107 - 5ee Landlord and Ten¬ 
ant-Relationship OP Landlord and 
tenant, 1 C.W.N. 142. 

(1260)—S. 107—Lease of right to enter upon 
certain lands and collect dues—Immoveable 
property—Benefit to arise out of land—Neces¬ 
sity for registration—5ce REGISTRATION ACT, 
1908. fs. 2, 17. A.W.N. 1906.48 = 2 A.L.J. 
203 = 27 A 462. 

(1261)—S. 107—Registered lease—Document 
varying its terms—Registration— See REGIS¬ 
TRATION ACT, 1908, B. 17, 14 C.L.J. 411, 
P.B. 

(1262)—8. 107—Leases falling within— See 
REGISTRATION ACT, 1908. 8. 17-<i, 21 M. 109. 

(1263)-8. fOl—See RENT, 7 O.C. 169. 

(1264)—8. 107—5ee Nos. 77. 78, 79, 1216 
to 1220, 1240 to 1243, supra. 

(1266)— 8s. 107, 4—jR«<;is//-a/K>n/Icf,1877, s. 3 
—Kabuliyat alone, if constitutes a lease—Accep¬ 
tance by lessor andregistration -Mislahe, mutual 
inclusion in lease of lands not belonging to lessor, 
by—Remedy—Specific Relief Act, ss. 26, 28.— 
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If the lessor and the lessee agree that the lessee 
is lo have a right to enj jy a properly on certain 
terms and that the fact of the transfer of such 
rigbc is to be embodied in an iastrument to be 
executed by the lessee only and accepted by the 
lessor,the lease can be efficted by such an ins 
trument. provided it is registered as required by 
s. 107, Tr<aDsfcr of Property Act. A valid lease 
may, therefore, be created by a kabuliyat only, 
which is accepted by the lessor and registered 
according to law. Where a comparatively small 
portion of the demised laud was found to have 
originally belonged to the lessee and to bavo 
been included in the lease by mutual mistake: 
Jfehl, that the whole lease should not beset 
aside, but that there should be an apportion¬ 
ment of rent for the remaining land. ROlUONT 
DASSI V. MATHUR.\ MOHON DEY. 16 C.W.N. 
606^18 C.L.J. 665»14 Ind. Cas. 540 = 39 C. 
1016. 

(1266)—iSs. 107 and 105—Lease— Signature 
of the lessor — Necessity for. —The written instru¬ 
ment by which a lease of immoveable property 
is made is to bo signed by the lessor, although 
no special mention is made of the lessor’s signa¬ 
ture in the section . Foe a lease according to 
s. 105 of the Act is a kind of transfer; and a trans¬ 
fer can only be made by the person in whom 
the property to be transferred is vested, i.e.. 
the lessor. TURAF SAHIH V. ESUF SAHIB, 2 
H.L.T. 270=17 H.L J. 395=30 U. 322 (19 M. 
52, 25 M. 55. D.\ 26 A. 369, 27 A. 136, 27 A. 
190,/'’.) [P.. 2 Ind Cas. 994= 10 C-L.J. 555 = 
14 C.W.N. 73. 5 M.L T. 222. 32 M- 532 = 6 M. 
L.T. 175: li., 6 A.L-J. 167 = 31 A. 276=5 M.L. 
T, 347 : O., 18 M.L.J. 44 N, 7 M.L.T. 116.] 

(1267)—Ss-107, lOS -See NOTICE TO QUIT. 

5 C.W.N. 801. 

(1269)”'Ss. 107, 110, 116—Lease—Tcnutcy, 
aificement of — Prcsvnplhn— Holding ov.'r — 

‘ Agreement to thi contrary'—Agrcennnt to hold 
over from year to year —Acceptance ol rent for 
one quarter,e^ect o/.—Where there is do proof of 
any contract between the parties, the preemp¬ 
tion of law that the possession of one is held 
under an agreement of tenancy from the other, 
is not applicable. (1818) 1 8w. 172 (181). (1829) 
11 Q.B.D, 123 (131). (1883) 8 App. Cas 469, 
(429), D.) Where a person in possession of land 
executed an unregistered document contain¬ 
ing an agreement for a lease for fifteen years, 
and continued in occupation upon payment of 
rent: Held, that there was no valid lease for a 
term of fifteen years ; that the lease was not 
from year to year, not reserving a yearly rent. 
An agreement to the contrary in s. 110 of the 
Transfer of Property Act insans an agreement 
as to the terms of the holding over. The agree 
ment need not be express ; it may bsan implied 
agreement (32 C. 123, F.) An agreement thtt 
a tenant should hold over from year to year is 
in essence an agreement to grant a lease from 
year to year and should be by a registered 
instrument. An acceptance of rent for a 
quarter does not imply a promise by the land¬ 
lord to the tenant that the latter would be 
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allowed to stay for the whole year. MATI LAL 
V. Darjeeling Municipality, 17 C.L.J, 
167. 

(1269) -SiJ. 107, 117—“Lease” for agricul¬ 
tural purpoae.'i—Reclimation lease granted for 
removal of jungle—Necessity for registration— 
Tenure for agricultural purposes - Whether 
in'erest hiritable. —A reclamation lease granted 
expressly for the purpose that the jungle and 
wild trees might be removed and the land 
brought under cultivation, is a lease for agrioul- 
tural purposes within the meaning of s. 117 of 
the Transfer of Property Aot. It is immaterial 
whether the grantee did the work himself, by 
his servants and hired labourers, or by under¬ 
tenants whom he settled on the land. Conse¬ 
quently, suoh a.teoanoy can be created without 
a registered instrument nitwitbstaoding the 
provisions of s. 107. As the grantee becomes 
a tenure-holder for agricultural purposes, the 
interest is heritable and does not lapse uoon his 
death. JAGDISH CHANDRA V. LiL MOHAN, 
7 Ind. Cas. 861. 

(1270)—Ss. 107, 117—Sea REGISTRATION 
ACT. 1908. 8. 17. ol. (rf), 24 M, 421, 

(I271)-Ss. 107 and 130—See LEASE—MIS¬ 
CELLANEOUS, 10 Bom. L.R. 1146 = 33 B. 
610. 

(1272)— S. 108— Landlord and tenant— 
Liability of lessor and lessee. —In the absence ot 
an express covenant in the lease as to how far 
a lessor is bound to make structural repairs 
during the continuance of the lease or on its 
renewal when suoh option is given; the lessor 
is not bound to make such repairs. Although 
the lessee is bound to yield up the premises in 
good repair after the expiry of the lease, except 
in oases of damage dona by aot of God or inevi¬ 
table accident, a corresponding liability is not 
imposed on the lessor. No suoh obligation is 
impo-od by the Transfer of Property Aot, nor 
does any principle of equity require such a 
result. If, by aoy aot of God or inevitable 
accident, any material portion of the property 
became unfit for the purpose for which it was 
iot, the lessee had the option to avoid the lease 
but no right to claim damages against the 
lessor. Charles stuart v. Patrick Play¬ 
fair, 2 C.W.N. 31. 

(1273)—N. 109—Laud/ord ani tenant —Lease 
fora prioi—Sub-letting by the lessie-Destructim 
0 /premises by fire—The premisis remaining in 
the lessee's occupation—Vac ml possession not 
delivered to the landlord -Sub lessee's liability to 
payrcnttill vacant poiscssitn deliveredto the 
la>%dlord. —The plaintiffs ranted a godown for a 
period of one year from the 1st April 1908 at a 
monthly rental of Rs.1,100; and re-let it on the 
same terms to defendant from the let May, 
1908. Toe Utter used it for storaga of sugar 
bags. A fire broke out in the premises on the 
5th December 1903, when a portico of the 
building and sugar were destroyed. The 
plaintiffs wrote to the landlord on the 10th 
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Deoember, 1908. advising paymeob of rent for 
£ioy6aib6r aDd saying that the lease terminated 
.as the godowo has been burnt down. The land- 
lord replied that the plaintiffs would continue 
Jwble to pay the rent until the godown was 
•cleared and its vacant possession was given to 
him. The godown remained in the possession 
•01 the defendant’s insurers, who used it as a 
storage of salvage, which was not cleared till the 
16th February, 1909, and who were consequent¬ 
ly notable to give its vacant possession till 
■then. On further correspondence between the 
plaintiffs and the landlord, the latter insisted 
:upon hie right to levy rent till the lGbhPebruar7 
1909. The plaintiffs thereupon sued the defend¬ 
ant to recover the rent for the first five days 
■ol December 1908 aud root iot use aod occupa- 
4ion of the godowo from the 6th December 
1909 to the 15th February 1909 at the rate of 
BSs 1,100 per mouth. Held. (1) that the plain- 
Ijfld could not exercise their optioo to termin¬ 
ate, their lease until they put the landlord in 
possession of the godowa since, if the avoidance 
of the lease undoes. 103(e) of the Transfer of 
Property Act, 1882, was effectual without sur¬ 
render of vacant possession, the plaintiff^;, by 
failing to give vacant possession, were bolding 
over after the termination of their lease aod 
were liable for root unler ao implied monthly 
•tenancy on the same terms as before; and if 
the avoidanca was ineffectual, the lease coo- 
pttt an end to by mutual consent, 
'(2j That the defendant continued liable to 
pay rent to (he pUintiffs as long as it was in bis 
occupation on account of his salvage, inasmuch 
as the abandonment to the insurers by the de- 
f^dant was effected for his benefft, and in the 
abseoce of evidence that the insurers kept the 
sugar in the godown in spite of protests of the 
defendant, the latter must as between him and 
4ne plaintiffs, be taken to have been in occupa¬ 
tion either under bis original tenancy or under 
a similar one resulting from bis bolding over, 
(3) That the respective tenancies of the plain¬ 
tiffs and the defendant terminated upon the 
Undlord entering into possession on the IGth 
February 1909 by the consent of all parties in¬ 
terested. (4) That, therefore, the defendant 
was liable to pay to the plaintiffs the amount 
olaimed. SiDICK HA.JI HOOSBIN v. BRUBLd: 
Co., J2 Bom. L.R, 1085^8 lad. Cat. 1019. 

(1274)-S. lOB -^Lessor nni les:>ec—Duty o/ 
Ussor to pul lessee in vossessio^i cfi r^yuesl — 
Agricultural \$a%e—haiul in possessUin of third 
Ihity of lessor to remove the third j^cf^son. 

106 imposes an obligation on the lessor to 
put the leuee in possession, on a request being 

effect, and the principle 
Of law is applioable to leasea of agricultural land 
^ well, But if the land is already in poesessioo 
p a third person to the knowledge both of the 
wwot and the lessee, it would be the duty of 
^ make it poesible for the lessee to 
Jake p'>8te88ion by removing the third person 
Itom the possession thereof, even though no r 
^press request for the purpose is made by the I 
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lessee. Narayanas^UI Naidu Garu v. 
Veebamilli Ramakbishnayya, 7 H li T 

^25 M. 587, 9 W.R. 

Ootfi, r\) 

(1275)—s. m—Latullord aiul tenatU-Lilbi- 
hty for repairs—ConstnictioK of lease.—The 
lease of a house contained a clause imposing 

Jiftfirnr ^ Substantial repair. U contained 

no express covenant whereby the landlord bound 

himself to make any repairs or to keep the 
bouse fit for habitation. Held, that the ^lessor 

the dTm-eA to 

m the nle by earthquake, hurricane 

staged wLn ^ 

stated When a house is rented on a repair- 
mg lease the le.ssee is the person that any 
muhap to the building is at tbe risk of the 
lessee (au; except damage done from an oarth- 
quake and the like.” held, that this was no 
admission that the lessor of his liabilitv to exe- 

b«rrioan'e, earth- 
r ® “'Kbfc indicate 

that the pwties understood that the repairing 

tenant a haoility to execute structural repairs 
rendered necessary by any extraordinary cause 
^ch as an eartbouake and the lik^. BOLTON v 
DONALD, A.W.N. 1906, 36=3 A.L J 134 

(1276)—S, lOS—Lense—Assignment—dnpar- 

tumment of rent-night of as.sign^c from lessee 

lessor.—Q. 108. Transfer of 

f hT? any rule regarding 

tbe liability of the assignee, but. as tbe assignee 

becomes lessee from the date of the assign- 

moat according to tbe section, he must be 

held liable for rent accruing after the assign- 

ment. An assignee is liable for all breaches of 

express covenants running with the land acoru- 

mg after tho date of assignment. A covenant 

to pay rent IS one running with the land. The 

assignee is liable for rent, even though he may 
not have taken possession, for possession is not 
the ground of bis liability, but privity of estate 
which IS created by the assignment itself. The 

tioned. and the assignee can claim apportion¬ 
ment of rent and hold himself liable only for 
the apportioned rent that became due from the 
date of assignment in his favour. Randupu- 
BAZfL KUNHI Sow v. ALUKANDIYAL PAR- 
HUM MULLOLI ChaTHU. 12 M.L T, 808 = 23 
M.L.J. 693. (4 Ex D. 94, 70 L T 381 RQ 
L.J. Q B. 028, 632. 17 Ch, D. 161 (1895) 1 
Q.B. 844. (1902) 2 Qr. R. 660. R ) ^ ^ ^ 

n Code, 1908. 

O. XXI. r. 89. 6 C.W.N. 336. * 

(1278)— 8. 108—Notice to quit, addressed to 
tenant as trespasser, if legal—AVc Ejectment 
Suit for, 7 C.L.J. 107 . m^nt, 

(1279)—a. 108 — Act X of 1870 (Land 
Acquisition Act). Bnildiogs erected by tenanta 
-Bights of landlord and tenant-Teaan“? 
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right to compensation— See LANDLORD AND 
Tenant — Compensation for improve¬ 
ments, 22 C. 820. 

(1Q80J—S.108—See LANDLORD AND TENANT 
—Nature of tenancy. i Bom. L.R, 400. 

(1281)~S. 108—See Landlord and Ten¬ 
ant-Transfer of tenant s interest, 
22 C. 494. 

(1282)—S, 103—See Lease—GENERAL. 23 
B. 15. 

(1283)—S. 108 —Accession to leased land by 
alluvion—Right of lessee— See LEASE—MIS¬ 
CELLANEOUS, 2 S.L.R. 1. 

(1284)—S. 109—See Lease—Miscellane¬ 
ous. 2 S.L.R. 1. 

(1‘285»—S. 108-S<e REGISTRATION, 8 Ind. 
Gas. 725. 

(1286)—S. 108 (1)—Lessee's right only to 
remove buildings, and not to any compensation 
—See Lease— General, 5 M.L.T. 220«19 
M.L.J. 208. 

(128/)—S. 108-A—Lease in perpetuity—Mi¬ 
neral rights of landlord—See LANDLORD AND 
Tenant—General, i4 o.L.J. 36i. 

(1288)—S. 108 (cl. 6)—See Landlord and 
Tenant—TENANT’S liauility for bent, 
9C.L.J. 595. 

(1289)—S. 108 (c)—TjC3Sor^LefiScc “ icith- 
otii interruiition" —Implied cox'enant by the 
lessor.—T, a lessee, sued G, bet lessor. K 1 the 
lessor’s vendor and K 2 a paramount title-holder 
tvbo ejected T in execution of her decree, for 
possession of certain lands held by her under a 
lease by G. The drst Court rejected the claim 
for possession but held that the proper relief to 
be given her was compensation (or the loss of 
possession for the years provided by the lease, 
and compensation from her lessor G was accord¬ 
ingly granted. G appealed to (be Distcict 
Court which held tbatT could not claim com¬ 
pensation as she was rejected by a paramount 
title-holder and as no compensation was 
claimed in the plaint. Held, that the words 
“ without interruption " in cl. (c) of s. 108 
of the Transfer of Property Act implied an uo- 
qualided covenant of title on the part of (he 
lessor and the lessor is bound to give compensa¬ 
tion to bis lessee m case of eviction by a para¬ 
mount title-holder. TaYAWA v. GIRSHI- 
DAPPA, 2 Bom. L.R. 1070 = 25 B. 2£9. 

(1290)—5. 108, cl. Ic)—Tenant's possession 
and enjoyment of holdimj-^Obsliuction by land- 
lo\d—Liability for rent—Scofc and effect of 
s. 108, cl, {c}~Papment of lent—WJietUtr con¬ 
dition prectdent foi'fossession—Rent service — 
Haixtre and incidents o/.—S. 108, cl. ic) of the 
Traofftr of Property Act, 1882, notwithstanding 
its conditional form, was not intended to make 
the right- to the benefit of the covenant for quiet 
enjoyment conditional on the actual payment 
of tent. Even if the clause is to be read as im¬ 
porting a condition it can only be so read in 
ases where the lessee claims actually to enforce 
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bis right to damages for breach of the coven¬ 
ant for quiet enjoyment. Thu clause does not 
purport to confer any right or cast any liabi-^ 
lity on the lessor or the lessee as a matter of 
law, but to state that a certain contract shall 
be taken to have been entered into between the 
parties. S 108 does not deal with the defence 
to an aciion for rent. It enacts that the lessor 
is bound on the lessee’s request to put him iu 
possession of the property, but does not say that, 
if ho does not do so, the lessee is not bound to 
pay the rent. But there can be no doubt that 
the TraiJsler of Properly Act has made no change 
in the rule that nou-delivery of possession is %■ 
good answer to a suit for rent. Where a tenant 
is evicted from hie holding he becomes entitled' 
to suspension of rent during the period of evic¬ 
tion. There is constructive eviction where the 
landlord, without turning the tenants out of 
possession, commits unlawful and wrongful 
acts which deprive the tenant of the beneficial 
enjoyment and use of the propertysuch 
wrongful acts amount in law to constructive 
eviction, and the tenant enjoys immunity, from 
the payment of rent until the landlord again 
permits him to have quiet enjoyment, The 
law is the same under the Transfer of Property 
Act also. A renc-servioe is something given by 
way of retribution to the lessor for the land- 
demised by him to the tenant, and consequently 
the lessor’s title to the rent is founded on this, 
that the laud demised is enjoyed by the tenant 
during the term included in the contract ; for 
the tenant can make no return /or the thing he 
has not; if therefore the tenant be deprived of 
the thing, the obligation to pay cent ceases; 
because such obligation bid its force only for 
the consideration, which was the enjoyment of 
the thing demised. The rule of English law 
that, where there bas been such material ob-' 
struedoQ by the landlord of the tenant’s enjoy¬ 
ment as would be regarded as tantamount to 
eeiction, the landlord should not be entitled to^ 
recover any portion of the rent, is not applicable 
to India. It is difficult to hold on.principle tbat^ 
a landlord is not entitled to any portion of the 
rent if the tenant remains in possession of a por¬ 
tion of the land lei. He must be held entitled 
to it on the contract of lease, since tbe ttnant- 
prefers not to throw up the lease during the 
period of eviction, or as oompeosation for use^ 
and occupation. It is reasonable to bold that 
the tenant where he retains possession of a por¬ 
tion of tbe land, must be estopped from pleading 
that he is not liable for tbe rent of that portion. 

‘ Strictly speaking, where the tenant has once 
been let into occupation of the premises leased 
to him, bis right in law, where be is deprived 
of possession of a part thereof, is only to 
damages, while he is liable to pay the rent 
and it is only a rule of convenience that hff 
should be allowed to enforce his tight to dama¬ 
ges by setting them off in the landlord's action 
for rent. MEENAKSHI SUNDRA NACHIYAB' 

V. Chidambaram Chetty, 12 M L.T 124^ 
23 HL.J 119 = M.W.N. 1912, 813»19 Iwr 
Cas. 711. 
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(1391)—S; 108, ol. {c)—8ee LANDLORD AND 
TENANT-MISCELLANEOUS, 7 0,C. 861. 

(1293)-^S^10S {e)^Lt$sor a7id lessee^Subject 
of lease damaged by earthquake— Liability of 
tenant for rt^it^Perma^ieuily and subsia%tiaUy 
unfit for occtt^afton.—Tbe lessee of a house can 
avoid (be lease, if the house be reodsred sub- 
atantiaily and permaDently uofit lor the pur¬ 
pose for which it was let by reasoo of the 
earthquake. A housoi which was let out to 
the defendant, was damaged by earthquake. 
TheEngineer, who eiamioed the bouse,certified 
that the bouse was not in immiDent danger 
but that it required immediate repairs in some 
portioris. Beld, that the building had not 
been rendered by the earthquake substantially 
Md permanently unfit for occupation. J. O. 

Bbien Donaohey v.George Weatherdon, 

71nd. Cai. 201. 

(1293)--S. 108, cl. (e)— Lease^ expiry of, on 
ihe premises demised bsMvg des Iroyed by fire. —A 
tenant has no right to retain poasersioo of the 
premises till such time as it suits him, and 
then make the destruction of premises by fire or 
other causes the ground lor putting an end 
U> the lease so far as the remainder cf the term 
IS concerned Both under the provisioDs of the 
Transfer of Property Act and under the com¬ 
mon law governing the relations between land¬ 
lord and tenant, on the determination of a 
jeaee, it is the duly of the ttnsnt to put bis 
lanolord in vacant possession of the premises 
let to him. So far as this obligation imposed 
by law on the tenant is concecnedi it does not 
matter whether the lease came to a termination 
by an efilux of time or by operation of law on the 
happening of events contemplated in cl. (c) of 
•# lOS of the Transfer of Property Act. The true 
ooDStruction to be placed ou cl« (e) of 8. 108 of 
the Act is, that, on the demised premises being 
destroyed or rendered eubstantially and perma- 
OODtly unfit for (be purposes for which they were 
let, the lessee would have an option by notice 
^ terminate the lease, and that, on such notice 
being given, the lease should be deemed to have 
come to an end. On the occurrence of the fire 
end the destruction of premises let to a tenant, 
the^ contract of letting becomes voidable at the 
option ol the tenant, and on that option being 
Meroised it becomes void* Tbc lease does not 
moome void ob imfio. Bbuel i CO. v. HajI 
SlDlOK Haji IBRAHIM 12 Bom. L.R. 474. 

(1294)—8. 108 (el—See LANDLORD AND 

Tenant— TENANT'S liability for rent, 

1 Bom.L.R. 7d9. 

(1896)—B. 106 (r) - Tenant's right to deduct 
npentes ol repsiis—Set-LANDLORD 
and Tenant Payment op bent by ten¬ 
ant, 6Ind. C8M. 181-12 O.L.J* 351. 

(1996)— jS 108 <h)— Superstructure erected 
bg tenant—Expiry o/ lease—Bight to rtmove 
ntMtshwture or to g>t eomptnsaticn — Equity, 
%t4 tf^Eeop,el against owner—Perpetual 
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occupation, creation of, by—Essentials.—Per 
Chief Justice. —A eJaim to remove fixtures 
after the expiration of the lease may befourxJ- 
ed on contract or local usage. But s. 108 (7t), 
Transfer of Property Act. does not recognise 
it or the alternative right of compensation 
(H.L.R. Sup. 593, 27 M. 211, fi.) In order 
to raise an eou table estoppel against the owner, 
it is incumbent upon toe tenants to show 
that the conduct of the owner, whether con¬ 
sisting in abstinence from interfering or in 
active intervention, was sufficient to justify the 
legal inference that they bad by plain impli- 
ca-ioD contracted that the right of tenancy 
under which the lessees originally obtained 
possession of the land should be changed into 
a perpetual right of occupation.—Per Sankaran 
Natr, J. {dtssenting) ;-S. 108 (A) only enables 
tenant to remove his building during the term 
of the tenancy. But it does not thereby 
impliedly negative the right to receive any 
compensation or to remove the same aftet- 
waidfl, il such a.right existed prior to its enaot- 
meot. i27 M. 211, 21 A 496, 6 M. H. C. 245. 
22 M 116, 27 M. 617. 5 0.688,8 0.582, 27 

O. 570, 6 B.K C. A.C.J. 80, 20 B. 1, 24 M, 47, 
10 M. 112, /f.) Where a building is constructed 
with tbe consent of the owner, an agreement 
to pay compensation ought to bo implied. (27 
M. 211. 21 A. 496. 6 M.H.C. 245, 22 M. 116 
27 M. 517, 6 0. C98, 8 0. 682, 27 C. 570 6 
B.H O.A.C.J. 80. 20 B. 1, 24 M. 47. 10 M. 112, 

P. ) The fact that a rule of equity will work injus^ 
tice in scarcely any case and that in majority 
of cases it will prevent hardship, is tbe found. 
atioD of the English lOquity Jurisprudence. 
ANGARIMAL V. MaLIC MuHAMMAD SAEED 
ASLAMI 8AH1U. lOU.L T. 193. 

(1297)— S- 108 {)), uhelher retrospective,— 
8.108. cl. ';) of the Tiansfer of Projerty Act, 
is not retrospective, and does not apply to 
transfers which took place before tbe Act 
Hari Nath Kahmakar v. Raj Chandra 
Karmakar. 2 C.W.N. 122. (7 B.L.R. 162, 
I'M [p’-. 7 O.L J. 563 = 12 O.W N, 72.J 

(12981— Notice—S. 108 <j) — Limitation Act 
{XV 0 / 18771, sch. II, arts. 110 and 116—Roy. 
ally, suit /cr —Where it was stipulated that a 
certain notice was to be given two months be¬ 
fore the 30ib of Chaitra. Held, that a notice 
dated Ist Falgoon (=l8th P. bruary) was not a 
valid notice when the SOth Chaitra fell on 12th 
April, as it was not a full two montba’ notioe 
but fell abort of it by one day. In view ol tbe 
provisions of ol (i) of , 0 . 108 of ihe Transfer of 
Property Act. all lessees including lefsees hold- 
ing under permanent leasee are liable for rent 
even after they have transferred their rights. 

A suit for recovery of royally upon a registered 
documeot ie governed by art. 116 and not art. 
110 of seb II ol tbe Limitation Act. BHOLA* 

NATH Dab V Baja Ddroa Pbosad Simob 
12 0.W.N 724. (19 0. 489. F.) 

(1299)—P, 108 iji— TMise—I/iohility of ossta. 
rus for rent afUr Iran/er by him of hs pur. 
chaud interest-Privity of ettaUt grouridof 
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liability —The liability of an ass^ignee of lease¬ 
hold iuterest to the lessor being founded wholly 
upon privity of estate, ceases upon transfer of 
such interest by the assignee to another. R. D. 
Mehta V. GadadharRat. 14 C.W.N. 831 = 
12 C.L.J. 236 = 37 C. 683=7 Ind. Caa. 198. 

(1300)—S. 108, cl. fj) —LANDLORD AND 

Tenant—Transfer of Tenant’s inte¬ 
rest. 17 M. 290. 

(1301)—S. 108, cl. (;■)—Scope of the Act— 
Whether it deals with cases of succession—S're 
Lease—General, 5 Ind. Gas. 500 = 11 C.L. 
J. 401 = 37 C. 377. 

(13021—S. 108,cZ. {m)—Lea!ie—Cove'nanthy the 
lesse^-~Daniage caused by earthquake. —Where 
a lessee covenanted to “ keep the premises wind 
and watertight and in habitable condition,” 
and the premises were subsequently damaged 
by an earthquake, held (a) that the lessee’s 
covenant was absolute, and that he was bound 
by it even though the damage was caused by an 
irresistible force, (6) that the covenant was “ a 
contract to the contrary ” within the meaning 
of 8. 108« and so cl, hn) of that section bad no 
application to the case, (c) that the lessee was 
not bound to execute all and every repair ren¬ 
dered necessary by the earthquake, but was 
bound only to make good the damage caused 
to the premises by the earthquake to the extent 
of making them wind and watertight and put¬ 
ting them in habitable condition. J. H. HEC- 
HLE V. 8. J. TELLERY, 4 C W.N. 521. 

(1303)—S. 108-S« Nos. 51, 235, 236, 433, 
434. 1221, 1267, supra. 

(1304)—Ss. 108, 114—See LEASE-Con¬ 
struction OF LEASE, 5 C.L.J. 203 = 11 
C.W.N. 587 = 34 C- 358. 

(1305)—Ss. 108, 117— Lease of coffee garden 
— Agricultural lease. — A lease of a coffee 
garden is not an agricultural lease within the 
meaning ofs. 117, Transfer of Property Act, 
KUNHAYEN HAJI V. MAYAN, 17 M. 98 = 4 
M.li.j. 21. [Wb/lf., 24 M. 421 ; fi..25 M. 627.] 

(1306)—5s. 108, ol. (a) and 117—The clause 
has no application to agricultural leases as laid 
down in s. 117 of the Act-See MINING 
EIGHTS, 3 C.L.J. 59 = 33 C. 54 = 10 C.W.N. 
425. 

(1307i—Ss. 108, (o), 117—See MAD. ACT. 
I OF 1887, 83. 2 . 3, 4 . 6, 24 M. 47. F.B. = 10 
M.L.J. 321. 

(1308)—a. 109—Sec Nos. 163, 1268, mpra. 

(1309)-S. 110—See Nos. 141, 1268, supra. 

(1310-Ss. 110 and 111, ol. (p)—Forfeiture 
of tenancy- See SER^^CE TENURE, 3 C.L.J. 
274 = 33 C. 329. 

(1311)—S. Ill— Landlord and tenant — 
Claim by tenant to hold adversely against 
landlord-'Determination of tenancy. —A tenant, 
who occupied a dwelling house, claimed to 
bold it adversely against its owner, a Hindu 
widow. la a suit by the leversioaacy heir of 
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the widow, the question for determiuatioa was 
whether the tenancy became determined by 
virtue of the claim of the tenant to bold 
adversely against the landlord. Beld, that, in 
the absence of any evidence to the contrary, 
the property being a dwelling house, the 
tenancy was presumed to be one from month 
to month, and until the tenancy was legally 
determined in one of the modes speciffed in 
8. Ill of the Transfer of Property Aot, limita¬ 
tion did not run against the landlord or bis 
representative in interest, though the tenant 
might have professed to hold the property 
adversely to the landlord. RamaswaMI 
NAICK V. THAYAMMAL, 26 M. 488. (24 M. 246, 
25 M, 507. F.) 

(1312)—S. Ill— Forfeiture-^Lenialof land- 
lord $ title — Pleading. —Where, after the denial 
of landlord’s title, be received rent from the 
tenant, be cannot rely upon the denial as a 
ground of forfeiture. Semble :—8. Ill of the 
Transfer of Property Act deals with the whole 
lease of the immoveable property comprised 
tboreio and not with a part or moiety of it; a 
denial of title by one of several joint lessees can¬ 
not therefore entail forfeiture, flefd—That a suit 
for khas possession for denial of landlord’s title 
by one of two joint tenants is not maintainable 
when tbe other tenant has not been made a 
party, When tbe tenants did not repudiate 
their lease but rather stuck to it, and only 
questioned the right of the plaintiffs as trans¬ 
ferees from their lessor, the alleged transfer 
appearing to be of a prior date to tbe lease. 
Held —That there was no denial of landlord’s 
title to cause a forfeiture of the tenancy. 
Where the tenants could not obtain possession 
of the whole area leased to them, and on refer¬ 
ence to their lessors got no satisfaction from 
them, and then took a lease of the portion of 
which they could not get possession, from a 
stranger whom they found in possession. Held, 
—that there was no renunciation by tbe tenants 
of their character as such so as to entail for¬ 
feiture. 8RIUATI FARMAN BIBI v. SHEIEB 

TaSha Haddal HASAIN, 12 C.W.N. 887=7 
C.L.J. 648. 

(1313)—S. Ill— Forfeiture of tenaney^Ser- 
vice tenure—Tenant renouncing character a8 
service tenant — No notice necessary.—Where the 
defendants, service tenants, renounced their 
chaiaoter as service tenants, by claiming the 
lands as their occupancy jote not only in the 
present suit, but also in a previous case under 
8. 9 of tbe Speoiffo Belief Act, and they denied 
the title of the plaintiff to resume these lands, 
held, that the lease to the defendants bad deter¬ 
mined, and no notice was necessary to eject 
them. Sheikh Abdul v. Chabil Jan Bibi, 
2 Ind. Cas. 993. 

(1314)— S. Ill—Lease for a term — Lessee's 
failure to renew lease at end of term—No forfei¬ 
ture— Lessee' s liability to pay rent—Determina¬ 
tion of lease by lessor, a cowiiZtou precedent.-^ 
The failure by tenant to renew a lease for a 
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term in compliance with the provision for renew* 
contained therein does not operate as a for* 
feitare, determining the tenano; tp$o fccto and 
Eclieving the tenant from liability to pay rent 
under the lease, A lease becomes determined 
by forfeiture only when the lessor does some 
not showing his intention to determine the 
lease. Bouramuiah v. Mallammal, 4 H. 
L.T. 315. 

(1315)—S. Ill— Joint lessors, putting an 
end to tenancy—Intention to determine lease 
—Ejeotmeot—See LANDLORD And Tenant 
—Ejectment, 7 C.L.J. 483*35 C. 807. 

(1316)—S. Ill—Suit against tenant with¬ 
drawn with liberty to bring fresh suit— Effect— 
See Landlord and tenant—Forfeiture, 
6Ind. Gas. 264*8 M.L.T. 99. 

(1817)—B. Ill—Mortgage and perpetual lease 
of same property.—See Merger, 7 N.L.R. 
154, 86 0. 802*3 Ind. Cas. 994. 
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to the royts and others occupying the land 
giving information of the transfer of possession 
in question and requiring them to attorn and 
pay rent to the person giving notice. (25 M.593, 
Beld also {per Munro, J.), that, in this case, 
the plaintiff was entitled, even in the absence 
of a prajer for such relief in the plaint, to 
recover compensation for use and occupaiioo, 
as the defendants were again let into possession, 
and that the rent 6xed in the leases afforded a 
fair basis for the amount to be decreed, and 
that the limitation was three years under 
art. 115. Limitation Act, 1677. <31 A. 276. 
F. : 27 a 239, 22 C. 752, 13 B L.R. 243, D.) 
Held, per Abdur Rahiniy J.—<1) that the 
i arrangement by tbe first defendant, lessee, to 
give a half share of the lease to tbe Fecond 
defendant's father, a stranger, did not amount 
to a surrender impliedly or by operation of law» 
of a moiety of the lease (2) that tbe contract 
between the first defendant and the second 
defendant’s father was one of partnership, 
and was not a transaction which must be 


(1818)—8. Ill—See SERVICE-TENURE, 11 
lod. Cas. 696* 

(1819)— 8. Ill ig) — Lease--]heach of cmdi- 
tion^*Re>entry and determination of leasc^Mode 
cf—Suit for arrears rf tent—Limitation—Right 
to recover compensation Icrnse and occupation — 
Cancellation o/ leaser Rcitoiati' n thtreafter — 
Whether tpirates as surrend r, huplied or 
express—Forfeiture—Waiver of—Afrangement 
to share lease between lessee and stranger — HVii • 
ther requires to be imbodiea in regis ered docu- 
Hunt — FnJers vient by lardUrrd approving 
tenanVs assignment— Wfiether amounts to an 
snteresl in immoveobe pttypertxj’ Registration 
Acf, s. 17— for Tint— Limitation 4cf,1877, 
acA. II, arts. 110, 116, 116.—This suit was 
instituted on 29(h June 1903 for tbe recovery 
df arrears of rent due for faslU 1305 to 1311. 
In 1894 the first defendant bad obtained a 
lease of OFrtain villages from tbe Zemindar of 
Ka’abasti for a period of nine yestp. In Octo¬ 
ber 1897, tbe lease was canoi*lled, and tbe same 
was notified by means of takidsand b«at of Urn 
tom in the viliages, and in December 1897. tbe 
ttncelled leases^were reet< red. The second de* 
fendant was let into popsession by an arrangi- 
tneot made in February 1896 between his father 
and the first defendant and sanctioned by tbe 
plaintiff. Held, per Munro, J.—That tbe leases 
JWe properly determined. Under s. Ill (j), 
Transfer of Property Act, 1882, a lease of immo¬ 
veable property determines by forfeiture, if there i 
li a breach of oonditiou which entitles the lessor , 
(ore-enter and if tbe lessor does some act show* 
1^8 his intention to determine the lease. Per 
«anro, «!.—According to the common law of 
(be lend which specially prevails in zamiodaris 
And limilar estates, the delivery of po-eession | 
* by the issue of orders or notices to the 
karoams and tbe other village officers whose 
ffoty it if to collect rents from persons in 
MOQ|«tioQ of the land, and also, tboogb not 
(kvariabty by a general proclamation addressed 


I embodied in a regibtered instrameot. Held 
I that an endorsement, by wbicb tbe landlord 
waived his objection to the assignment of a 
portion of bis interest by tbe tenant in favour 
of a stranger, cannot be said to create an interest 
ID immoveable property, and need not be regis¬ 
tered under the terms of a. 17, Registration Aot. 
(25 M- 7, 27 M. 346, R.) If tbe tenant never 
acquiesced in tbe landlord's act determining 
I the leoanoy, and tbe landlord afterwards 
changes bis mind at tbe request of tbe tenant 
himself, one caonoi see why be should not be 
able to waive tbe forfeiture, so long as the 
questicQ is one exclusively between him and 
tbe tenant. Art. liO is applicable to suits for 
rent generally, but art. llfi specially provides 
for a suit which is based on a contract io 
writing regiftered, including a lease. M. Chen- 
oiAH V* Umadai Rajah Raja Damara 
Kumara thimma Nayanim Bahadur. 7 
H.L.T. 419 = 6 Ind. Cas. 766. (26 A. 138, Not 
F.\ 3 M. 77, 16 C, 221, F.) 

(1320) —6'. Ill, cl. Forfeiture — Denial 
of landUra's title—Intention to determine the 
base .—The denial oi landlord’s title by tbe 
icnaot, in order to work as forfeiture, under 
e. Ill, cl. {g)t Transfer of Property Act, must 
bean unequivocal and unambiguous denial* 
Heldt therefore, mere ooD*pa>meot of 

• rent or mortgaging of land etating that tbe 
laud belongs to the mortgagor is not sufficient 
to work as a forfeiture of a tenant's interest* 
Tbe lessor must do some actsbowiog bis inten- 
ticD to determine the lease, before he can file a 
suit for ejeciment. Tbe mere filing of the 
suit ly a landlord against a tenant does not 
amount to doing some act showing the inten¬ 
tion of tbe landlord to determine the lease, 
within tbe meaning of s. Ill {g) of tbe Act. 
PfiAO NABAIN V. KADIR BAK8B| 11 A.L J 
118*88 A. 148, 

(1321)—B. Ill (g)—8fe LANDLORD AND 

Tenant—Ejbc'T'mbnt, a.w.n* 1889,176* 
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(1322)—8* 111 (j;)—Rigfafc of landlord to eject 
a tenant transferring bis dwelling-house and 
the site thereof in abadi-^See LANDLORD AND 

Tenant-Transfer OF tenant’s inter¬ 
est, lOO.C, 31, 

(1323) S, 111 (h) — L^nse for definite term — 
Clause forbidding surrender Surrender before 
cxpu'f^ of term^ —Where a lease is entered into 
for a definite term, and there is a clause in it 
expressly forbidding surrender by the tenant, 
he cannot surrender before the expiry of the 
term. 8. Ill (/i)of the Act has no application 
to such a case. It cio only aoply to leases 
which can he surrendered. AIah\RAJA SIR 

Jotindba MOHUN Tagore v. Emam all 9 
C LJ 632-2 Ind. Cas. 633. 

(1324)—S, 111—See Nog. 52, 53, 54, 142, 
606, 637, 1221, 1243 to 1246, 1310, supra. 

(1325)—S,s. Ill, 112, 116—Lease— Forfeiture 
condition -Klection bp landlord to avail himself 
of JorftUurc. whether revocable—Subsequent 
agreement to rexnve the t‘nancy •^Lessee again 
put in possession — Comp ensat OK for use and 

Where, under the terms of a lease, 
a rigbt of forfeiture accrues to the lessor, he is 
put to bis election, and, if he manifests and 
communicates to the lessee bis intention to 
enforce the forfeiture, that is an election to 
determine the tenancy, the election is irrevo- 
cable, and the parties cannot, by a subsequent 
agreement, revive the old tenancy, Similarly, 
if be elects not to enforce the forfeiture, and 
manifests and communicates to the lessee bis 
iDtontion accordingly, that is, elects to waive 
the forfeiture, his election is irrevocable. If 
lessees are re admitted, after the determinatiou 
of tenancy, by exercise of tbe right of forfeit ure, 
the old tenancy is not revived and the lessees 
are liable to pay compensation for use and 
occupation. Chenqiah v. Damara Kumara 
Thimma, 15 Ind. Gas. 445 = 24 M.L J, 263. 

(1326)—Ss. Ill, W&^^hease—Non-payment of 
xent-^Forfeiture—C'.venont for re-entry—Mean^ 
ing of ^'express condition'",—V/bat is meant by 
an express condition is. not that tbe wording of 
it should be in any particular form, but that 
the condition can be gathered from the words of 
the iostrumeot giving to them their ordinary 
meaning, so that tbe Court may be certain 
that such condition was part of the stipulation | 
between the parties and was understood to be 
so by them. If a clause in a lease is so express* 
ed that it can only be rsad as reserving the 
right of forfeiture to tbe landlord in certain 
circumstanoes.that is,sufficiently express with¬ 
in the meaning of tbe law. Where the lease 
contains an express provision for re*6otry on 
breach of the conditions of tbe tease, and the 
condition as to payment of rent is broken i tbe 
non-payment operates as a forfeiture of the 
lease. If, instead of exercising bis right of 
forfeiture, tbe landlord allowed the tenant to 
continue in possession of tbe premises and 
treated him as tenant, he must be held to have 
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waived tbe forfeiture already incurred. MCJ88A 

Kdtti V. Rangachabiar, 8 M.L.T. 2S8«8 
lod. Gas- 309. 

(1327)— $8. Ill, H6— Retrospectivity—Notice 
to quit—Law as to notice before Transfer of Pro* 
p rty Act"^Disclaimer of landlord"$ title after 
—Notice if un"*ecc%S 2 ty, —The provisions of 
the Transfer of Property Act 17 of 1882 should 
not be given a retrospective eSect. S. 2 of the 
Act expressly provides that nothing contained 
in tbe Act shall be deemed to affect any right 
or liability arising out of a legal relation con* 
sbitutad before the Act came into force. B. 6 
of the General Clauses Act (I of 1863) also 
contains the same reservation. Accordinglyi 
in a suit by a landlord to eject the defendaoti 
bis tenant, filed before tbe coming into opera* 
tioQ of the Tr. P. Act, held that ss. Ill (6) and 
116 of the Act did not apply and no notice to 
quit was necessary. Before the Tr. P Act came 
into force in Bombay, a tenant other than a 
monthly tenant, holding over on the terms of 
his lease, was entitled to a reasonable notice to 
quit. What is a reasonable notice is always a 
question of fact dependent on custom and 
contract, but in tbe absence of aa express sti* 
pulation or local usage to the contrary, it has 
been held that six months* notice is reason¬ 
able in the case of lacds. (9 C. 48, 6 B. 70, R.) 
Disclaimer of the plaintiff’s ownership after tbe 
institutioD of tbe suit for ejectment, and in 
the written statement, has not the effect of 
dispensing with tbe obltgabioo of giving reason¬ 
able notice. Fir the disclaimer to have such 
effect) it must have been mide before the 
institution of the suit f^r ejectment. AMBA* 
BAI V. Bhan, 20 B. 759. 

(1328) -Ss. Ill a id 116-rdalabar Tenant 
Improvem nt Act (I of 1900), ss 6 and 6— 
Tenant holding over -Noadiers pass ssion until 
paid^Limxtaiion —The Transfer of Property 
Act does not apply to agricultural leasee in 
Malabar. According to the customary oi 
common law of MUabar. a Kuzhikhanam lease 
is a lease of waste land granted for 12 years (ot 
such period as may be stipulated) on coodition 
that the tenant sh\ll make improvements and 
shall be paid for them b(}fore he is ejected# 
The rigbt to hold possession remains with the 
tenant until he has been paid tbe value of his 
improvements, and till paid there can be 
no adverse possession. KUWMATHA VITTIL 
KUNHI KUTHALAI HaJI v, REVEREND 
ANTONI GOVEAS, M.W.N. 1913, 889«24 M.L. 

J 472=13 M L.T, 3S0, 

(1329)—Ss- 111, in —Agricultural leases 
grantsi iy mortgagee in possission. determina* 
tionof—Rtdemptim of mortgage effect of^on 
leases granted by mortgagee. — Held, that agri¬ 
cultural leases gtinled to tenants by a mortgagee 
in possession do not determine as soon as tbe 
mortgagee’s interest comes to an end by reason 
of redemption. GOBRE SlNGB v JWALA 

Prasad, 14 O C. 204. 
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■—continued. 

, (1330)—S. 112—Sfe Nos. 53, 1325, supra. 

(1331) —S. 114— Tt7uler of rent—Payment into 
Court—Effe'.t.—'VfhoiQ ihe defeodant has made 
a tender of the amount of rent due to the plain¬ 
tiff and subsequently paid it into '^ourt, and the 
plaintiff nevertheless proceeds with his suit in 
ejeotment, be does so at bis risk under s. 114 of 
the Transfer of Property Act. Krishnasami 
Chetti V. The Natal Emigration board, 
17 H. 216=4 M L J. 70. 

(1332)— S. lli —Relief ny'timt fcr.'eiture in 
cases not governed by. —S 114, though it does 
not in terms apply, may be taken as a correct 
statement of the law even in cases of forfeiture 
not governed by it. Parapurath KalLIaNI 
AMMA V. A. CaiNNAN aluts JIaMMAD ROW- 
THEN, 8 M L.T. 250 = 7 lad. Gas. 533. (15 M. 

L. J. 210. R.) 

(1833)— S Mi—Far/eilurc, relief agahtst — 
Grace, reasonableness of—Permanent lease— 
OoT^nant to pay rent — G'oee allotced — Cancel- 
ialion f..r default—No relief against forfeiture. 
— Under a. 114 of the Act, tbe exercise of the 
disoretioQ to relieve against forfeiture for non- 
paymentof rent will dopeod upon whether tbe 
lease allowed a period of grace and. if eo, tbe 
reasonableness of such period. Where, in a 
lease creating a permanent tenancy, a certain 
time is &xed for the paymsnt of rent m every 
year with a promise that, if rent is not paid 
within a further period of three m'>ntbs allowed 
as a period of grace, the leise shall stand can¬ 
celled : Aefd.tbat no relief could begiven against 
forfeiture for non payment of rent. NaraYaNA 
Naicka V. Vasudeva BHATTA, 13M.L J. 208 
= 28 M 389. (15 M.L J 210,/i.) (/•’.. 6 Ind. 

Das. 438 = i0 M.L.J. 914=8 M.UT. 109.] 

(1333 a)—S. 114—See No. 1301, supra 

(1334)—S. 116—CoveJtf, effect of, of lessor 

posUi n of tenant holdut{/ over and on that 
of tenant^a reorestntaUves^DeaOi of te^iant by 
Mufftrance •Position of repnstn'atives, —S- IIG 
of bhe Transfer of Property Act which enables 
tbe lessor or his represontative by bis assent to 
a tenant by sufferance into a yearly or 
monthly tenant does not enable him by bis 
mere assent, to convert the representative of a 
tenant by sufferance into suob a tenant without 
the latter’s own consent. If a tenant by suffer- 
ancedies and bis representative bolds on.he bolds 
AS trespasser. Vadappalle Narasimham 
V. Dronamraju SEBTHARAMAMURTHY, 18 
V.LJ. 26»3 M L.T , 2S6=3I H. 163. (S 
424, 8 B.H.C. 27» R.; 18 B. 256. D , and Diss 
in 22 B. 893. 24 B. 504. R.i [Diss . 19 M.L J. 
782-6 M.L.T. 289; F.. 6 A.L.J* 684-31 A. 
fil4-3Ind. Cas. 566; DoubUd, 33 M. 2CO-7 

M. L.T. 289-19 M.L.J. 732-4lod- Cas. 1080 ; 

Am 7 Ind. Oas. 8-8 M.L.T. 230.] 

« 

(1885)—3. 116—Position of tenant bolding 
«vet—Applicability of the Act. See O.P. ACT 
pt OP 1888. •. 94 (lU. 6 N.L.R. 95=6 Ind. 
Dm. 87. 


Transfer of Property Act (IV of 1B82) 

— continued. 

(1336)—8. 116—Co-tenants holding over— 
Liability of deceased co>tenaat*s estate for hold* 
ing over by other tenants— See LANDLORD 
AND Tenant—HOLDING over. 9 C.W.N. 
340. 

(1.337)—S. 116—See LIMITATION ACT, 1909, 
art. 139, 1 A.L J. 201. 

(1338)—8. 116—See Nos. 606, 1247. 1268, 

I 1325 to 1329, supra. 

(1339)—Ss- li6, in—Agricultural tenant 
holding over. —When an agricultural tenant 
holds over, bis tenancy is renewed from year to 
year. ADMINISTRATOR GENERAL OF EENGAIi 
v. ASRAP ALI, 28 C. 227. (W.R. 1664, p. 

42, 16 W.R 185. 22 W.R. 31, 25 W.R. 234, 
24 C. 37.2 C.W.N 303, 525. R.) [R.. 31 0. 
647 = 8C.W.N. 446, 13 C.W.N. 541 = 10 G.L. 
J. 110.] 

(1340)—S. 117—See BOM. ACT V OP 1879, 
8. 84. 20 B. 354, P.B. 

(1341)—8. 117—See MINING RIGHTS, 3 
C.L.J. 59 = .33 C. 54 = 10 C.W.N. 425. 

(1.342)—S. n7-S.*eNos.54,1269, 1270, 1305 
, to 1307, 1329, 1339, supra. 

(1343)- S. 118— Exchange — Co-Owners —When 
some of the co-owners possessing an undivided 
share in several properties take, by arrange¬ 
ment, a specific property in lieu of their shares 
in ail, the transaction effected is not an 
exchange within tbe meaniog of s. 118, Tr. P. 
t Act but amounts to a partition. GYANNESSA v. 
MOHARAKANNBSSA 2S C. 210 = 2 C. W N. 91. 
[D.. 5 C.W.N. 724 : /?.. 10 C.L.J. 503 = 3 
Ind. Cas. 247.J 

(1344)—S. \\f^—Transfer, without wH'ing 
or registration — Exchange or partition. —Where 
plaintiff aod defendants were joint owners of a 
certain property A, and plaintiff alone was 
owner of another property B. aod by an oral 
I agreement plaintiff got the former properly A 
I in its ootirety and gave to tbe defendants his 
I share in the other property B. Held that tbe 
I transaction was an exchange, under s. 138 of 
the Transfer of Property Aot and not a partition 
and was invalid in not being in writing and 
registered. RA-T NARAIN v. KHOBOARI RAI, 0 
C.W N.724. (25 C. 210, D.) 

(1345:— S. 118— Exchange — Aposbnamft 
selling off one decree against anotfur—Registrar 
lion—Admissibility t» evidtn-e—Registratioft 
\ .let III of 1677, ss. 17 and 49.—The plaintiff 
and tbe defendant, having obtained deorees 
against each other, settled their differences by 
an oposhnama, by which the former gave up 
certain jotes to the latter, tbe deorees obtained 
by the plaintiff were set off against tbe deorees 
obtained by the defendant, and tbe parties 
gave op their claims under their respective 
decrees. Held, that tbe transaction embodied 
in tbe aposhnama did not amount to aa 
exchange within tbe meaning of B. 118 of the 
j Transfer of Property Aot, tbe essence of such » 
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— continued, 

ttaosactioD, the mutoal transfer of two 
things being wanting in this case. It was, 
therefore, not necessary to register the 
docunsent, that s. 40 of the Registration Act 
was no bar to the document, which was 
unregistered, being used, as evidence to prove 
that ihe decrees had been satisfied, notwith¬ 
standing that it also purported to convey 
immoveable property. DlNA Nath Das v 
MatimALA Dassya. il C.W.N. 342. 

(1346)—S. 118—Exchange—Transfer by co- 
occupant of a divided share in a survey number 
partly for cash and partly in exchange lor 
another land—Right of pre-emption— Ste 
BERAB Land RevenueCODE.ss. 69 and 205 
3 N.L R. 138. 

(1347)—8. 118—Partition ia notan exchange 

—Sec Partition—General. 3 ind. Oaa. 

247 = 10 C.L.J. 603. 

(1348)— See No. 383, 

(1349)—Ss. 118, 119—Land/ord and tenant— 
Exchange—Surrenderaeie a tenant surren¬ 
dered voluntarily certain lease-bold rights and 
took from the landlord lease-hold rights of some 
other property, field that the transaction was 
not an exohauge. Where the tenant was not 
deprived of the enjoyment of the lease-hold 
rights in the latter properly but voluntarily 
surrendered them, his rights in the original 
property would not revive and a. 119 of the 
Transler of Property Act would not apply. No 
formal deed is necessary for effectively surren¬ 
dering lease-bold rights. SABUMNaHAIN bINGH 
Waliul Hassan V. Maharaj-Kumar 
GOPAL, 6 C W.M . ii05. (14C. 109, R.; 

(1350)— S. 119— Imj.Hcd covenant-^ Exchange 

—A patty to an exchange, who has been evicted 
from a portion of the property received by him 
lu exchange, in availing himself of the implied 
covenant under s. 119 of the Transfer oi Pro¬ 
perty Act, must put an ena to ihe transaction 
as a whoie so as to be placed in the position he 
was m before the exchange but cannot seek to 
recover an equivalent portion of tbe lands he 
gave. {Per Stibranianxa A%yer, J., ObUcr.) 
VEERA PILLAI V. POONAMbALA PiLLAI 9 

U.L.J. 137. 

(1351)— S‘ 119— Ueid of exchange, sjibsfqucnt 
expj-ess covenant benreen parties to, exclusion of 
implied covenants 6//.—Where the parlies to a 
transaction have entered into auy contract 
respootiug matters to which the covenants, 
implied ihermn by law relate, the covenants m 
law cease to have any force, and in such a case, 
it is tbe contract alone that regulates and 
governs the nature of the party’s obligation 
and the extent of his liability. Consequently, 
an express stipulation by means of mutual co¬ 
venants subsequemly entered into between the 
parties to au exchange of lands, that in case of 
want of title and consegueut ouster, certain 
compensation alone was payable to tbe party so 
ousted, was held to pcovail over the right of 
reoovetlog back possession, to which tbe party 


Transfer of Property [Act (lY of 168^ 

—confintted, 

would otherwise be entitled by reason of the 
provisions of s. 119 of tbe Transfer of Property 
Act. SUBRAMANIA AYYAB v. SAMINATHA 
AYYAB, 21 M. 69 = 7 M.L.J. 319. 

(1352)—s. 119—Sec Limitation act, 1908, 
s. 10, art. 143, 17 M.L-J, 149=30 M. 3l6, 

(1353)—S. 119—See No, 1349, supra. 

(1354)— S. 122— Gift—Dedication of idol and 
land /or public religious purpose—No gift to 
ascertained or asctriainable person or persons.— 
The dedication of an idol and land for the con¬ 
struction of a temple to locate tbe idol in, made 
in favour of the public, is not a gift within tbe 
defioition of that term in s. 122 of the Transfer 
of Properly Act. The word “donee” in the 
section is not applicable to the public. It 
must denote an ascertained or ascertainable 
person or persons by whom or on whose behalf 
the gift can be accepted or refused. PalLAYYA 
V. RaUAVADHANDLU. 13 H.L J. S64. 

(1355)—S. 122— Gift of immoveable property 
—Deed registered afUr the donoi-'s death. —A 
gift of immoveable property duly made by 
means of a registered deed is not invalid merely 
because registration of tbe deed of gift may 
have taken place after tbe death of tbe donor. 

Khushaba mansingh v. Chandra bhaqa^ 
BAI, 10 Bom. L.R. 536=32 B. 441. 

(1356)—Ss. 122 and Gift of immoveable 

property — Acceptance of gft— BegistrdUon 
against tvish of donor — Vafiaify—“ Btgistered,'^ 
meaning of — Per Karamat Busain, J.— 
Under tbe Transfer of Pioperty Act, registration 
is tsseotial to complete a gift of immoveable 
property, and registration of a deed of gift 
against the wishes of the douor is not sufficient 
to complete tbe gift. In order to make a gift 
complete, it is well-settled both in England 
and British India that the donor must do all 
he can to make ihe gift complete, 

Per Chaniur, J.— A gitt only made and 
accepted is not invalid merely because it was 
registered afterwards against tbe wishes of the 
donor. Registration is not the act of tbe donor, 
but tbe act of an officer appointed by law to 
register documents. A document need not 
even be presented for registration by the exe¬ 
cutant. Consent to the registration of a deed 
of gift is not part of tbe gift. The expression 
" registered instrument ” in s. 123 of the 
Transfer of Property Aot means an instrument- 
registered in accordance with tbe provisions of 
the Regisi ration Act, and not necessarily an in¬ 
strument registered with tbe consent of tbe 
executant donor. PARBATI v. BaIJNATB 

Pathak. 9 A.L J. 300=14 lod. Cas. 61. 

(1357)—Ss. 122 and 123—See GIFT, 20 A, 
392 = A.W.N. 1898, 88. 

(1358)— S. 123— Gift — Unregisieud instru^ 
inent— Donor's tenant for term attorning to donee 
— Limitaiiost Act, s. 144— Donee's 
■u'hen adverse ^ Change in pleading. —Where a 
sfnd^mnom grant is effected, not by means of 
a registered instrument as required by s, IQO 
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^^^ontinued. 

of tfae Traoefer of Property Aot, but by a 
writteo directioD given by tbe donor to his 
tenant for term, requiring him to pay the rent 
to tbe donee, such grant is invalid. A defend* 
ant, alleging in her written ataiement that a 
certain gift was made to her as sfrulinavi, 
fihould not alteiwards be allowed to change her 
case, and to allege that the gift was for main¬ 
tenance. Where a tenant for a term attorns 
to a person having no right to the property 
leased and pays rent to him, this circumstance 
does not make tbe possession of tbe other 
person, during the term of the lease, adverse to 
the lessor or to any person claiming under him 
(81M. 153, F.) Secus'. —Where tbe tenant deter¬ 
mines tbe lenanoy by surrendering his rights 
under tbe lease. ACBARATH BAPPAN v. 
MathamuAL ChOVI. 4 H-L.T. 327«i9 H.L. 
J. 268»6 H.L.T. 166 = 3 Ind. Cas. 122. 

(1369)—S. 123—Tiaws/cr not in accotda 7 U:e 
toith section invaliJ.-^A transfer not effected in 
tbe manner required by 8. 182 of tbe Act will 
not confer a valid title on tbe transferee —Per 
Batty, J. BaI MOTIVAHOO V. PURSHOTAM 
DayaL, 29 B. 306. 

(1360)—S. 123—Giff 0/ land not in u'riling 
registered—Plea that gift not valtd~~ Butd^n 
o/preo/.—Where the validity of a gift ot land 
was impeached on the ground of its not being 
in wniiog registered, as required by e. 123 of 
the Transfer ot Property Act, the burden lay 
on the person who impeached the gift to show 
that it was made after tbe Transfer of Property 
Act came into force. In the absence of such 
evidence, tbe Court could not treat the gift as 
invalid. Koke Goundan v. BOLaNaICKEN, 
12 MX.J. 881. 

(1361)—a. 123-6'«/f ty Eindu-Neceisity 
for delivery uf possession lo aonee — NoaiUraii.n 
o/ law in this respect.—B. 123 does not alter tbe 
Hindu law as to gilts of immoveable property 
so as to dispense with the necessity lot delivery 
of poesessiOD, OOVINDA v. MALHARI, 3 C.P. 
L.S. 87. iCoMs. ana D., 6 U.P L.B. 63 ) 

(1863)— 8. 123—Dred c/ gift-Attesting wit¬ 
nesses—Donor’s sigralute not witnesteU by 
aUetlalors — Validity (/gift.—A deed oi gift 
attested by witneseee, who did not ibeniselves 
scethedonor sign, is not legally enforceable. 
Zn re VELAVALAPATTIPEDA. 8 lod- Cas 
887. [31 M. 216, 3 M L.T. 300, 18 M.L.J. 
919. F.) 

(1868)-S. 128—Gi/t-Begistra/ion-Iiegisl’a- 
tion not with the consent of the doner, efcct of. 
'~A document, registered in accordance witn 
the provieiouB of the Registration Act. is a 
registered instrument, and it a gift is in fact 
dnlj registered in accordance with those provi¬ 
sions, II is a complete aod valid gift. Tbe law 
does not require that tbe registration should be 
at tbe iostanoe of tbe donor or with bis oooeeat. 
HuSBAMUAT FaBBATI V. RA1>J NATH PATAB, 

le Ind. Cas. 406. 

(1864)—B. 188—Sm U. P. ACT I OF 1869. 
«* 18,16, 17, 33, 9 0.0. 113. 

0. IX—116 
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(1365) — S. 123 — See ATTACHMENT — 
SUBJECTS OF ATTACHMENT, 6 A. 634 = A.W, 
N. 1884, 210. 

(1366)—3. 123-See CONTRACT ACT, 1872, 

B. 25, 1 Bom.L.R. 495. 

(1367) —S. 123—Registered deed of gift— 
Possession delivery of, under registered deed of 
gjjt—Sec GIFT, 6 O C. 89. 

(1368) — S. 123 — Delivery of possession 
whether necessBry—See HINDU LAW—GIFT, 
25 A. 358 = A.W.N. 1903, 70. 

(1369)—S. 123—See HINDU LAW-GIFT, 
20 C. 464. 

(1370)—S. 123—See HINDU LAW—WILL, 
29 B. 306. 

(1371)—8. 123—See MAHOMEDAN LAW- 
GIFT, 24 M. 513 = 11 M.L.J. 227- 

(1372)—S. 123—Negotiable instrument if may 
1 be transferred by registered deed of gift—Mode 
in which transferee may enforce his rights- 
See Negotiable INSTRUMENTS ACT, 1881, 
S 8 . 46. 47, 48. 60. 16 C.W.N. 666 . 

(1373) — 8 . 123—Deed of gift registered- 
Delivery of possesaion not essential—Erroneous 
opinion of Courts of Central Provinces, effect 
of—See SPECIAL OR SECOND APPEAL, 11 C. 
W.N. 956 = 6 C.L.J. 233 = 34 C. 853. 

(13741-S. 123. liora. 1, meaning of—R{gister> 
ed deed — Delivery of possession, — 8 . 123, para. 
1 of tbe Act means that a gift oi immoveable 
property can be effected by tbe execution of a 
registered inetrumeot only, nothing mute 
being necessary. Seinble.—A gift of moveable 
property also may be made by a registered deed 
alone, without aelivery ol possession. DHAR- 
MODA 8 V. MSTaRINI DaSI, 14 C. 446. [Z*., 

6 O.L J. 233-11 U.VV N. 966 = 34 0. 853 ; R., 

5 0 0. «9. lOC.W-N. 765 = 3 C.L.J. 6 l 6 = 33 

C. 1119.} 

(1375)—8. 123—See Nos. 65, 147, 197, 384, 
439. 521, 1356, 1367. supra. 

(1376j —A’s- 123, 129-Moveable property, gift 

gf _ DeUvtry of possession — begsslratn,n of deed 

gf gift - Fjfectof .— Tub rule ol Hindu Law 
bhac delivery of possession is essential to com¬ 
plete a gilt has been abtogaied by s. 123 read 
With B. 129 of Che Transfer of Property Act (IV 
of 1682)- BaI Rambai V. BaI MaNl, 23 B. 
234 iF.. 5 0.0. 89 ; 34 C. 863=11 C.W.N. 

I 956 = 6 C.LJ. 233.] 

i (1377)—Ss. 123, 129— See MAHOMBDAN 
I Law—Gift, 6 Ind Css. 38. 

I (1878)—8. 126-GroundB on which volun- 
, Ury deeds could be set aside—Burden of proof 
' — See Gift, 14 Bom. L.R 340. 

(^ 37 g)_S, 126 —See No- 189, supra. 

(1380)—8. 127—See GIFT. 20 M. 147. 

(1381)—8. 139-See Nos. 366, 1876, 1877, 

tuyra. 
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(J38‘2)—S. 130— Actionable claim, transfer 
of—lnsh umentm ujitinj.—Uodec s. 130 of the 
Act. tbe transfer of an actionable claim can 
only be made by an instrument in writinR. 
VELAYUTHAM V. PiLLAIYAR CHETTI, 9 M L. 
T. 102 = 9 Ind Cas. 287. 

(1383)—S. 130— Transfer by Bindu rever¬ 
se n, r of his interest in inlietilance—Actionable 
ciaint—Mtsjatndir of patties and causes of 
action.~Oci the death of one N.S. his nearest 
reversioner B sold a sir annas share in the 
estate left by N. S. to two vendees for a cer¬ 
tain sum by a registered deed, which was to 
the eflect that B had by inheritance acquired 
a right to the estate of N S. that the defend¬ 
ants bad illegally taken possession of the 
estate ; that it was necessary that he should 
sue for its recovery ; that he bad not sufficient 
means to institute and conduct the suit ; that 
he therefore sold absolutely six-annas share in 
the estate to the vendees for a certain sum 
of money and transferred to them the same 
proprietary rights as be bims<‘lf had, etc., etc. 

B and his vendees jointly brought a suit 
against the defendants for the possession of the 
estate of N.S. Held, that, although B was not 
in possession of the six-annas share, he was 
quite competent to convey it to the vendees, 
and that the sale of the said share was not 
the sale of an actionable claim within the 
meaning of s. 130 of Act IV of 1882. field 
furiber, that the vendees were properlv joined 
as oo-plaintiffa, and that there was no mis-join¬ 
der of parties or of causes of action. Held 
further, that any transfer of bis interest, in the 
estate of N.S. made by B in favour of a third 
party previous to the execution of bis deed in 
favour of the vendees, was no bar to the insti¬ 
tution of the suit by himself and the vendees 
against the defendant. MATA Prabad v. 
Mussammat AUDAN Kuar. 3 0.C. 213. 

(13841—S. 130— Stiit, maintainabililij of— 
Partnership, debt due to — Relc'tse by part- ! 
ners— Persons in whose favour release executed, 
if can -sue,—Title cannot pass by admission or 1 
relinquishment when the statute requires a deed : 
of transfer. Plaintids claimed a sum of money 
duo by the defendant to a partnership whereof 
A and B were members. A executed a deed of 
release before the institution of the suit, where- ! 
by be gave up bis claim lo the business and 
declared that thenceforth the partnership would 
be conducted by the plaintiffs, the father and 
uncle of B :— Held, that no title vested in the ' 
plaintiffs, under s 130 of the Transfer of Pro- ' 
perty Act and they were not entitled lo main¬ 
tain the suit. DHARAM CHAND BAID v. 
Mauji Sahu, 16 C.L J. 436 = 16 lod. Caa. 440. 

(1385)— S. 130— Bond-Delivery of—Sepa¬ 
rate letter requesting debtor (opay-Chose-in- 
action — Assignment — VaVdity. —M delivered a 
bond to A without any endorsement on it, and 
also gave him a letter in which he requested B 
who was the debtor under the bond to pay the 
whole of the principal and interest due under 
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j — continued. 

it to A. Held, that the letter constituted aa 
a.ssignment within a. 130, Transfer of Property 
! Act. KONJETI VEERASaWMY v. VaRADA 
Veerasawmy Naidu, 13 H L T. 77=16 Ind, 
Cbs. 708. 

(1366)—S. 130—Actiooable claim—-Assign* 
ment of. should be unqualified —See HINDU 
Law—JOINT Family, i 4 Bom. L.R. 237. 

j (1337)— S. 130 (l)~Actionable claim—Petmt 

J of notice .—Where the following endorsements 
were separately made on the back of two con* 
tracts—ii) “ As to the whole of my right (and) 
interest in this contract I have sold the same to 
; (ii) “ I have sold the whole of my right and 

interest in this contract and in the goods men¬ 
tioned therein to.” Held, that what was 
transferred thereby was property; that none of 
the exceptions to a. 6 of the Transfer of Pro¬ 
perty Act applied ; and that the subject of 
transfer was an actiooable claim to which 
8.130. cl. (l), applied. Where the notice given 
by the transferor did not contain the address 
of the transferee it was held that such notioe 
was not Buefijient under s. 131 of the Transfer 
of Property Act. S assigned the benefits un* 
der contracts entered into by him with H for 
the purchase of gunnv bags to N. N > notice 
as required in s. 131 w is given to H. and H 
refusoJ to re^ogniza the claim of N. S never 
brought or sent purchase m^'oev to H at the 
due date of the contract. Held, that the non¬ 
delivery of the bags to 8 was due to the latier’e 
default, and that as H was able and willing to 
deliver the bigs there was a dealing by him 
with the actionable claim which was valid as 
against the transfer, and that such readiness to 
deliver was as complete an answer to the 
transferee's claim as if there had been an 
actual delivery to 8 . HUNSRAJ v. Nathoo, 

9 Bom. L.R. 838. 

(1368)—S 130. sub-s. 1 (as amendid by Act 
11 of 1900)—Actionable claim—Transfer thereof 
by way of cur it y—Creation of a charge on 
policy of insurance—Dcimit of the jtolicy.— 
S. 1.30. sub- 8 . 1 of the Transfer of Property 
Act (IV of 1882 as amended by Act II of 1900) 
covers transfers of actionable claims by way of 
security as well as absolute transfers thereof. 

A charge on a policy of insurance can only be 
created by a written document, and a person 
with whom a policy of insurance is deposited 
acquires no right whatever to the policy or its 
proceeds by reason of the deposit. MOLRAJ 
KHATAU V. VISVANATH PAR-ABHURAM 

Vaidya. (1912) M, W. N. 1247, P. C. = t2M. 

L T. 652 = 11 A LJ. 7 = 24 M.LJ. 60-17 
C.W.N. 201 = 15 Bom L.R. 9 = 17 CLJ. 162. 

(1389)—8. 130-SfeNo9. 67. 123, 127, 1271. 
supra. 

(1390)—Ss 130 and 131-S«e ASSIGNMENT, 

4 Ind. Gas. 420=7 M.L.T. 97 = 33 M. 123. 

(1391)—5s 130, 131, 132, 1S3—Actionable 
claim —Transfer—Chose in aclion—Notice - Suit’ 
sequent transierees—Priority—Equitable charge 
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—JUbney due on Ineurance policy — Debt. —V(the 
plaintifi) held two policies opoD the life of D 
(isfloed by twodifterent compaoies), which bad 
been deposited with him by D as security for 
peoaoiary liabilities iocurred by V from time 
to time OQ D*9 behalf. Those liabilities amount- 
ed in April 1909 to Rs, 75>000. Before they 
fell due* D committed suicide on the 'i8ch 
Almost 1909 without meeting any of the liabi¬ 
lities, V bad, therefore, to deposit security in 
September 1909 with the creditors against hia 
obligations, On the 4tb September 1909, V 
ga?e notice to the ageots of the losuraoce Com¬ 
pany isauing one of the policies th^t he held 
that policy on D’s life as sesurity for the ad¬ 
vances made by him to D, The agents in¬ 
formed V that, on the day before D's death, 
they bad received for registration a deed of 
assignment of that policy m favour of M 
(the defendant). The deed was dated the 
ISlh August 1909. Id a suit by V to recover 
the amount of the policy from the company, 

M claimed payment of the money in prefer¬ 
ence to V. The lower Court dismissed the 
suit* holding that M, who had a legal estate 
in the policy in virtue of the assignment, 
bad priority over V who bad only an 
^uitaole charge on the policy. On appeal: 
fiefd, (1) that the policy moneys were a debt 
not secured by hypothecation of properly : tbey 
did not constitute a debt payaoie in praesinti 
before the death of the assured, but a condi¬ 
tional and contingent debt within too meaniug 
of the Transfer of Property Act. the contmgcncy 
being the death of the assured and the con¬ 
dition the proof of death and of title to the ^ 
policy. <2) That the defendant was, by bia ! 
Aseigoment* the transferee tor consideration of I 
an actionable claim against the Insurance ' 
Company, subject, however, to the conditions 
imposed by the terms of toe policy upon his , 
transterjc and* as provided by s. 132 of the Act 
to all other liabilities and equities to which bia 
tranaferor was subject in respect thereof at the 
date of the transfer. (3^ That the plaintiff did, 
by tne deposit of the policy and the obligation ‘ 
inourrei by him on the security thereof, acquire 
a charge on tbe policy and the money secured 
by it. (4i That, under tbe amended chap. VifI 
of tbe Transfer of Property Act. the validity of 
the transfer in no way depended up^u the 
giving of notice to the ciobkor, although notice 
was necessary to prevent the debtor from deal¬ 
ing With tbe debt to the prejudice of tbe 
iasigoeo. (5) That transferees under the Act 
took io order of daieaod acquired no priority 
by giving notice; the dofeudaot, therefore, : 
ooald take no advantage by bis notice of tbe 
27th August 1909 to tbe company. (6) That, 
aasuming that V could acquire a charge by 
virtue of the deposit of tbe policy tbe defendant i 
could only prove title to tbe policy subject to ' 
that charge* as be was in efieot io no better 
pOiitioo than hie assignor D. ViSHVANATH VAl- 
DYA V, MULR&J KHATAU, 18 Boro- L R. 690 

11892)—Ss. 180, lS6^As$ignment of rujh^a i 
undir $ mpU morUjagt b fort date for patjfntnt, ' 
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not a transfer of an actionable clahn .—Action* 
able claim in s, 130 of the Transfer of Pro¬ 
perty Act refers only to claims capable of 
eoforcement, at the time of assignment, by 
suit in tbe Civil Court. It does not include a 
claim, in respect of which the cause of aetion 
had not arisen at the time of the transfer, but 
which, in future, will mature into a claim so as 
to be enforceable at once : io other words, a 
claim could not be treated as an actionable one 
unless, at the date of tbe transfer, an action 
could have been brought thereon. Conse¬ 
quently, where an aQsisnment of a simple 
mortgage took place before the debt for which 
tbe mortgage was .security became due and 
payable, and consequently before a suit could 
have been mainiatned for the payment of that 
debt and for tbe enforcement or di.scharge of 
the debt, bv sale of tbe mortgaged property* 
such an assignment would not constitute a 
sale of an actionable claim within tbe mean¬ 
ing of s. 135 of the Transfer of P^’ooertv Act. 
Shib LaL V. AZMAT ULLA. 18 A. 265. F.B. « 
A.W.N. 1896. 80.116 A. 815. It. and Expl.) 
[It., 30. M. 235*17. M.L.J. 87.) 

<1393)—8s. 130, 137 — Set NBQOTIABLB 
I>?STRUMBNTS — PROMISSORY NOTES—GB- 
NERAL, 17 M.L.J. 393*3 M.L.T. 7. 

(1394)—Ss 130. 137—Promissory note—Allo¬ 
cation in partition—Want of endorsement-* 
Right of person to wbo^e share it falls to sue* 
See NEGOTIABLE INSTRUMENTS —PROMIS¬ 
SORY NOTE-GENBRALi 8 lod. Cas. 33*8 M. 
L.T. 449. 

(1395)—aa 130.137—Oral assignment of nego¬ 
tiable instrument—Validity— S>e PARTNER¬ 
SHIP—GENERAL, 11 M.L.T. 246. 

(1396)—S. 131—-Vufice of assujnfiunt of debt^ 
object atul e()'tcl of. —In tbis case, the more 
aosooce of tbe service of an express notice on 
tbe debtor was held not to render tbe action by 
theaesignee unmaintainable,on the ground that, 
after tbo institution of tbe suit, the debtor 
became aware of tbe assignment, and the 
transfer c«nie into operation when be so became 
aware of it. Notice is not a oonditioo prece¬ 
dent to tbo validity of tbe transfer of a debt 
contemplated by s. 131 of tbe Transfer of Pro¬ 
perty Act. Tiie section has not the effect of 
vitiating tbe transfer, but only po^^tpones its 
operation in accordance with tbe date of the 
koowlodge of such transfer reaobing tbe debtors. 
Kalea Prasad v. Ch^ndan Singh, 10 A 20 
* A.W.N. 1887. 270. (12 C. 505,/i.j [R , 7 O.P. 
L R 82. 21B. 60. 141 P,R. 1006* 106 P.L.R. 
1907.) 

(1397)—S. 131— of assignment—Oper^ 
ation. —Tbe assignment of tbe inr.erest of a 
mortgagee in mortgaged property comes into 
operation when tbe debtor becomes aware of it* 
Tbe assignee of tbe mortgage interest, may 
recover tbe whole amount due under the mort¬ 
gage, though ha has paid only a smaller sum 
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on accouDt of the assignment. BUBBAMMAIj 
V. VenkataRAMA, 10 M. 289. iOvtrrnled, 
13 M. 225. F.B.; F., 19 C- 510; H., 7 C.P.L, 
R. 82. 21 C. 568, F.B.. 16 A. 315, F.B.. 21 B. 
60.] 

(1398)—S. ]3l—Trons/fr 0 / dcbt—Kecessity 
Jor express ncticc o( tronsfer to debtor—Right 
of tinnsferee to sue—Discharge cf debtor by 
paywenl to original ertditor.- Where a debtor 
did not receive express notice of the transfer of 
the debt within the meaning of s. 131 of the 
Act he was not bound to pay the debt to the 
transferee and a payment by him to his creditor 
discharged him of the liability. The words 
“ otherwise aware of the transfer ” in s. 131 of 
the Act meant “aware of the transfer in some 
way similar to that of being a patty to it.” 
The section did not however, take away the 
right of a transferee to sue in equity, but only 
stated that a transfer of a debt had not any 
operation against the debtor until express 
notice thereof was given to him. So then the 
result was that the transferee had a right to 
sue for the debt, but the debtor could plead 
payment to the original creditor, in which case, 
the transleree. if be said that payment was 
invalid as having been made after the transfer, 
was bound to show that the debtor had express 
notice, cr was a party to or otherwise aware of 
the transfer. ABA BaLAJI v. NlLKANTSEETA- 
RAM. 2 C.P.L. R. 1. [it., 7 C.P.L.R. 82.] 

(1399) S. 131— Dibt~ Ttansfer of decree—' 
Notice.—A decree ia not debt within the mean¬ 
ing of that word as used in e. 131, Transfer of 
Property Act, 1882, so as to make the transfer 
void without express notice. DaGADU v. 
VaKJI, 2 Bom. L.F. 414 = 24 B. 502. 

(1400)—S. 131— of mortgage— 
Notice to mortgagor, if necessary.—S. 131 of the 
Transfer of Property Act makes inoperative any 
assignment of any interest in moveable pro¬ 
perty. only when made without notice of as¬ 
signment to the debtor, and it has no applica¬ 
tion to an assignment of a mortgage security 
by the mortgagee. So, the assignee can bring 
a suit to enforce the lien without giving notice 
to the mortgager. Vilayat ALI v. Gullo 
A.W.N. 1885, 282. [R., 16 A. 315.] 

(1401)—5. 131— Mortgage-debt, assignment 
of—S, 131, before amenament—Pat,mcni to 
mortgagee after assignment uithout notice, if 
valia.—'Ihe validity of an assignment of a 
mortgage-debt by the mortgagee is to be tested 
with reference to the law as it stood at the time 
when it was made. (27 M. 131, 6 C L.J. 572, 
F.) The provision of s. 131 of the Transfer of 
Properly Act, before its amendment in 1900, 
was applicable to cases of assignment of mort¬ 
gage debts. Under that section, the assign¬ 
ment could have no operation against the 
mortgagors, so long as express notice ol the 
transfer was not given to them, unless they 
were parties to or otherwise aware of such 
transfer (21 C. 568, F.) Although it is not 
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necessary to give notice to the mortgagor, to 
validate a transfer by the mortgagee, any pay* 
ment to the mortgagee, after assignment with¬ 
out notice, is a good payment as against the 
I transferee. ISMAIL MOLLAH v. JadunatH 
SRIMANI, 13 C.L.J. 641. 

(1402) S. 131-—Stiff by assignee of action¬ 
able claim—Denial of transfer by debUrr— 

^ Necessity for 2 »ovivg fran.^/cr.—Where in a 
, suit by the assignee of an acciouable claim the 
debtor pleaded that be bad no knowledge of the 
transfer, the debtor’s denial did not in any way 
afiect the question of the interpretation of 
8. 131 of the Act; it merely imposed on the 
piaintiS the obligation of proving the transfer. 
The suit could not be dismissed on that 
account. ALI8HA PaRDHAN v. ZITOO RAJ- 
PUT. 7 C.P.L.R. 82. (2 C.P.L.R. 1, 10 A. 
20; 12 C. 506; 10 M. 290, R.) 

(1403)—S. 131—Decree—e?ej<.—A decree 
is not a “debt "within the meaning of that 
word as used in s. 131 of the Transfer of Pro¬ 
perty Act, so as to make the transfer of the 
decree void without express notice. A debt 
under the section is an actionable claim, and 
not a claim that has already passed into a 
decree. 8. J31 does not apply to decrees. 

apzal V. Ram Kumar Bhudra, 12 C. 6i0* 
[F., 24 B. 502.] 

(1404)— S. 13\—Mortgage before Transfer of 
Propernj Act— Assignnunt of mortgage after the 
Act—Appl.cabitily of the’ Act—assignment of 
mortgage — Notice — Assignment by mortgagee 
without notice — LiabxlMy of mortgagor to 
assignee. —To an assignment, made after the 
Transfer of Properly Act, of a mortgage execut¬ 
ed before it came into force, the provi¬ 
sions of the Tranefer of Property Act are 
applicable. (R., 21 0-668, P.B., 16 A. 316, 
P.B., 18 A. 265, F.B.j The notice of an assign¬ 
ment of a mortgage under s. 131 of the Transfer 
of Property Act is only to protect the assignee, 
whose title as against third parties would not 
be complete without it; an assignment would, 
however, be perfectly valid without eucb notice. 
[P.. 10 A. 20 ; R., 2 C.P.L.R. 1. 7 C.P.L.R» 
82.1 A suit by the assignee of a mortgagee 
against the mortgagor and the mortgagee, where 
no notice of the assignment bad betn given to 
the mortgagor under s. 131 of the Transfer of 
Property Act, was held wrongly dismissed 
merely on account of the want of notice, as tbe 
transfer would come into operation on tbe 
institution ol tbe suit, when tbe mortgagor 
would have become aware of tbe transfer. [F., 

10 M. 289. 21 B. 60.] This section enacts tbe 
English law on tbe subject; the first branch ol 
tbe section fixing tbe time when tbe assign¬ 
ment comes into operation, and tbe other branch 
providing for tbe protection of tbe debtor, if he 
deals with tbe debt before that time. LaLA 
dUGDEO BAHAI V. BRU BEHARI LAL, 12 C. 
605. 

(1405)—S. 131—See ASSIGNMENT OF CHOSE 
IN ACTION, 12 P.R. 1894. 
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(1406)—s. 131 —Sm Decree — miscella¬ 
neous, 2 Bom. L.B. 414 = 24 B. 502. 

(1407)—S. 131—Sm Noa. 1390. 1391, supra. 

(1408)— Ss. 131 and 135— See MORTGAGE— 
Redemption, 4 o.C. 2io. 

(1409)—S. 132— Notice of assignment of debt, 
assignee wJiethzr bowid to give —Knowledge of 
xusignment through writ in suit, bi tding on 
.debtor.—Baiote the piaaing of the T. P. 
Act, it naetbe assignee of the debt upon whom 
it was incumbent for his ovvo protection to give 
notioe of the aesignmeot to the debtor. In the 
Act, DO provision is made for the assignee giving 
notice in any particular way. All that is re¬ 
quired is that the debtor shall become aware of 
the transfer- When be becomes aware of it, it 
is binding on him. Accordingly, if the assignee, 
the moment before suit, makes the debtor aware 
of the transfer, the latter must give effect to it. 
:6o, when the debtor is, by the service of the writ 
in the suit against him, made aware of the 
transfer, it becomes binding on him. RaghO 
V, NARAYAN, 21 B. 60 

(1410)—8. 132— See No. 1391, supra. 

(14111—S. 133-Sc« No. 1391, supra. 

(1412) —S. 13i — Actiinablc claim, transfer of 
—Right loreeover subscrijyiions, assignment of— 
Right of holder oj a charge. —The holder of a 
charge on a debt due to bis debtor by way of 
security for his own loan is a transferee of an 
actionable claim, and entitled to recover tbe 
.debt from the transferor’s debtor. Where an 
assignment of tbe right to recover tbe subscrip¬ 
tions received by A from B bas been made by 
the latter iu favour of C, and a suit was brought 
by 0 against A to recover tbe debt due and B 
was also made a party thereto, held that, 
though the plaintiff as obargec may not be 
entitled to tbe whole debt assigned by way of 
Beourity, still, as tbe original creditor is a party 
to the suit, chore can be no objection to his re¬ 
covering. RAMASAWMY PiLLAl V. MOTHOO 
CHETTY AND OTHERS. 7 M L T. 125 = 5 lod. 
•Dai. 834. (20 M. 35. R.; U 0 W.N. 165,33 
B. 610, A'.) 

(1418)—5, 135 , Scope of. — 8, 135 refers to 
claims for money of some kind or tbe like, 
although tbe money claim may be a charge on 
immoveable property. MODUN MOHON DUT 

PUTTARUNNISSA, 18 C. 297. [fl.,21 0. 663. 

jl^l4l—S. 135—.4c<u)iiaifs claim—Transfer. 
—The first paragraph of s. 135, Act IV of 1882, 
no application to a case, in wbich^the deb* 
tors deny the eziateooe of tbe debt altogether, 
and the purohassr of the debt has to obtain 
judgment affirming the claim, before any 
■atUaotion is made or tendered. Cl. (d) of the 
Motion is not limited to cases where tbe judg- 
mrat of a Court affirming tbe claim has been 
^*|^*ored, or where the case ie made clear by 
•4Tidenoe before the sale of the claim. {FolUnoing 


13 C. 145, 15 C. 436 and 10 M. 289 and dissent¬ 
ing from 9 A. 476.) RAJBNDRA NARAIM 
BAGCHI V WATSON AND CO.. 18 C. 810. 
[Aovr . 21 0. 569, P.B.. 4 C.L J. 334; Cons., 23 
C. 713.] 


(1415)—S- 135—Actionable chim — TetuUr. _ 

Where in a suit by an assignee of an actionable 
claim, for its enforcomont, the defendant, who 
had no notice ot the assignment, prayed to be 
discharged from liability by paving the price 
paid by the plaintiff vim costs and all inoideotal 
expenses, and asked fora month’s time to pay 
the money, held, (nl that the plaintiff wag 
entitled to a decree for the full amount of his 
claim, and not simply the purchase amount 
with costs and incidental exnensds, inasmuch 
as there was neither any payment before judg¬ 
ment was delivered, nor was any tender of 
payment made at the time, (b) that an offer to 
pay after judgment is neither a pavment within 
tbe meaning of s. T.35 nor a proper tender. 

Pandit charan Sirkar v. Gangadhab 
DAS.2CW.M. 147. (23 0.713, i?) 


(1416) S- 135—Right of mortgagee under 
mortgage, not actionable claim. —In the case of 
the transfer of a mortgagee’s rights under his 
mortgage, tbe subject-matter of the assignment, 
that is, the mortgagee's interest in specific 
immoveable property, constitutes a legal estate 
and cannot be treated as an actionable claim 
subject to the rule of s. 135 of the Transfer of 
Property Aot that the assignee thereof can 
recover only a eum limited to the considera¬ 
tion which he has p\id for the assignment 

MOTI RAM V. Jeth Mal, 16 A. 313. [R.. 16 
A. 315, 18 A. 266.] lo.. lo 


(14171—S- 135—Riofti of assignee ot action’ 
able claim, to recover only vrice actually paid.— 
The object of s 1.35 Is the prevention of specula¬ 
tion in actionable claims, nr. in other words 
the buying cheap of tbe right of action of one 
person against another. If a person, having 
an actionable claim against another, chooses to 
sell it cheap, or for less than its actual value, 
tbe person who buys embarks more or less on 
a soeculation. which on the plain terms of 
s. 135 can be defeated by the pavment to him 
of tbe price be bad actually paid for it. The 
mere fact that the party liable to tbe claim 
liM put the assignee in the position of proving 
bis case in Court cannot be taken to put 
tbe latter in any higher or better position. 
The Legislature could not have intended any 
difference in the status of tbe assignee after 
suit and decree and before the same. What 
cl. (di of B. 135 really means is that, if a 
creditor or parly having an actionable claim 
against another, has put it into Court and has 
proceeded to proof of it to tbe point at which 
judgment has been delivered affirming it ot 
tbe liability of tbe defendant has been' so 
clearly established that judgment must be deli¬ 
vered against him. then themisohief or danger 
of any trafficking or speoulatioo in litigation 
disappears, and tbe defendant can suffer uo 
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prejudice by any arraDgement between the 
plamtifi and a third person, as to who is to 
enjoy tbe fruits of ihe decree. JAM Begam v. 
jAHANGlli Khan. 9 A. 476 = A.W.N. 1887 67. 
(13 C. 145. Diss-, 1 I.A. 241=13B.L.R. 509, 2 
App.Cas. 189 = 4 I.A. 23. R.) [Diss., i8 C.510; 

21 C. 668 : R., 13 M. 
225. 6 C.P.L.K. 13. 19 B. 290. 22 B. 761 20 
A. 327, 3 O.C. 18 ; D., 16 A. 3l3.] 


(1418) S. 136 —liighl to set aside a document 
—^Actionable claim .—Where a minor, who has, 
afier attaining majority, sued his co-shaters in 
family property along with their perpetual 
lessets, for a declaration that tbe lease, executed 
during his minority, was not binding upon him, 
and lor possession of bis share in the property, 
sold his interest in tbe suit, held, the purchase 
was an actionable claim (inasmuch as it was 
merely a right to set aside a document on the 
ground that the person by whom it was execut¬ 
ed exceeded his powers) under a. 135 of the 
Transfer of Property Act. RAJANl Kanth 

Nag Rai Ghowdhuri v. haki Mohun 
GUHA. 12 c. 470. [/?., 16 A. 3l5 F.B-. 3 

O.C. 216,] 


(1419J—5. 135— Csvfrucluary mortgagee not 
2^(1 in possfssion, transfer of rights o/ by— 
'Jransfer of actionable claim. —Where, on a 
usufructuary mortgage, (be mortgagors failed 
to deliver possession to the mortgagee and 
the latter, never having obtained possession, 
assigned his interest under the mortgage the 
transler was held to be one of an actionable 
claim under s. 135 of the Transfer of Property 
Act. Rani v. ajudhia Prasad. 16 A. 3i5 
FB. = A.W,N. 1894. 100- (K. 20 A. 327- 

Ji.. 18 A. 265. 3 O.C. 215.) 


(1420) 3- 135 —Actionable claim—Payment 
price {.aid by assignee need not necessarily be 
beforeJuagmtni.—Ttie object with which s. 135 
was enacted was to discourage trafficking in liii- 
gation by pteoludiug the purchaser of an action- 
aole claim from recovering anything beyond 
the actual price paid by him and tbe incidental 
expenses ot tbe sale together with interest, 
a bat object would be defeated if it is held that 
a oebtoc could not avail himself of the ptovi- 
eious of tbe seoiion, if he put the assignee to 
proof of the price paid by him and waited till 
the amount of the price had beeu determined 
and declared by tbe Court. The section pro¬ 
vides, no doubt, that the debtor is duebarged by 
payment to the assignee of the price and inci* 

oeutal expenses ana interest on the price, but 

lb does not limit the period within which 
the payment must be made in order to secure a 
dieebarge. And there is nothing, therefore, in 
the section, which would preclude the debtor 
frem securing his discharge by payment after 
decree. Pbul CHAND v. Chhoote Lal 20 
A. 327 = A W.W. 1898. 54. (16 A 315,210.568 
9 A. 476,13 A. 103, 13 M. 225. R.) 

(1421)— S. 135 —Purchase of mortgagor’s 
interest—Actionable claim.—The purchase of a 
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mortgagor’s interest in land subject to a mort¬ 
gage is not a purchase of an aetionabla claim 
under s. 135 of tbe T. P. Act. This is a totally 
different thing and bears no analogy whatever 
to the purchase of a mortgagee’s interest in a 
mortgage after the mortgage has become due 
and payable. TOTA Ram v. LaLA, 20 A. 468 
= A.W.N. 1898, 113. 

(1422) —iS 135—-.4ssipnwfnf of mortgage for 
less amou-t —Right of assignee to hen for larger 
amount The asvignee of a mortgage is not 
entitled to a lien on the mortgaged property for 
more than the amount paid by him for the 
assignment. Rama Sastri v. Narasimha 
AYYAR, 22 M. 301. 

(1423)—S. 136 — Jssipne^ of mortgage, entitled 
only to pruc paid by him to a'-signo'—Condi- 
honal tender, not sujficienl {i’^yment—Mortgage 
for cash advanced—Interest payable iu grain— 
Applicab hly of t/ie rule o/damdupat.—S. 135 
ot tbe Transfer ?f Property Act, enables a 
person ngainsC wboin an acttooable claim 
exists, whether disputed or not, to free himself 
from bis obligation for its fulfilment by paying 
to the assignee by purchase of tbe claim, the 
price and incidental expenses of the sale with 
interest on the price from the day that the 
buyer paid it. The time within which ao obli- 
gallon when assigned can thus be got rid of, is 
not limited by the Act; and hence paymeDt into 
Court after suit brought to recover tbe claim 
fulfils its conditions, if made before tbe claim 
is made clear by evidence and is ready for judg¬ 
ment. In this case, tbe question had to be 
decided whether (he defendants had made pro¬ 
per payment wiihmthe meaning of s. 135 of 
the Aut* They bad (without admitting tbe 
morlgage debt upon which they were sued, in 
their representative capacity, or that anything 
was due under it) brought into Court the 
amount which the plaintifi had paid for (be 
assignment of tbe morigai;e, but said that 
they did not admit that the pUiniifi's assignor 
was the person entitled to the mortgage, or the 
assignment to tbe plaioiifi, and were only 
willing that tbe amount should be p^id to the 
plaintifi if it be proved to the satisfaction of 
tbe Court that he was the person entitled to 
recover ^he mortgage debt. This tender by 
payment into Court amounted only to a con- 
ditiooal tender, and did not constitute such a 
payment as is contempUied by 9 . 135 , Fur* 
iher, tbe rule of d<ifnd>jpat being held to bo 
applicable to (be mongage in this case—the 
advance having been in cash though the 
interest was to be paid in grain—tbe first 
Court’s ^ecree was restored with tbe viriatioa 
that the interest must be limited to the amount 
of the mortgage debt. aNhNdbao v. Duboa- 
BHAI, 22 B. 761. 

(I424i— S. 135 — Constru lion Act^onabld 
claim, as$gnmentof--AssKgf%*t^ suit by Been- 
very of full amount of dett —V owed a sum of 
Rs. 483 Co 0. who assigned tbe debt to the 
plamtifi for Rs. 200. Tbo plaintiff gave due 
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notice of the aesigatsent to V aod brought this 
suit against him to recover the amount. Held, 
that under s. 135. T.P.A.. the plaiottfi was 
entitled to recover the whole amount of the 

debt. Vishnu Mshadev sonar v. dagadu, 
19 B. 290. [B., 3 O.G. 16.] 

(1426)—S. 135—^ssi< 7 HCTenf oi bond from 
dtbtor to ireditoi-—Quesiioii of i)oipnent o) con- 
Bideration. — In the case of an assignment of a 
bond by a debtor to his creditor, no question 
arises as to how much was paid for the transfer. 

Subramania Chetti V. Sattaya Pathan, 
10 M.L.J. 213. 

(1426)— S. 135—.-Ic(ioua6fc claim—Assignec's 
rights. —Toe assignee of an actionable claim 
eniog to recover such claim, is. under s. 135 of 
the Transfer of Property Act, entitled to tecover 
from the debtor, only the amount actually 
paid by him (the assignee) for it, together with 
interest and the incidental expenses of s^le. 
NILAEANTA V. KRISHNASAMI, 13 H. 22S, F.B 
(9 A. 476, Af^r.) [Diss., 21 C. 563. F.B. ; F., 
6 0.P.L.R. 13, 20 A. 327 ; B., 19 B. 290. 22 
B. 761, 3 O.C. 18, 23 M. 449 : D.. 16 A. 313.] 

(1427)— S. 135— Assif/'iment of actionable 
elaim-^Right of assig>iee lo recover mere than 
amount actually paid by him for alignment — 
An assignee of an uciionabio claim suing to 
recover such claim has not the right to cecjver 
the whole amount of such claim and is preclud¬ 
ed by e. 135 of the Aoi from recovering more 
from the debtor than the amount actually paid 
by him (tbe assignee) for it together with inter¬ 
est and the incidental expenses of tbe sale. 

Deochand V. Maniram, 9 C.P.L R. 13. [F. 
13 M. 225 ; B., 13 C. 145, 15 C. 436.J 

(1428)— S. lib—Adjudication on claim.— 
Neither a decree by consent obtained by tbe 
obligee against the obligor lor an instalment 
due on a hypothecation-bond, nor tbe order 
passed in favour of the obligee in claim proceed¬ 
ings between him and tbe attaching creditors 
of tbe obligor, operates as an adjudication of 
tbe olaim within tbe mcaoing of the fourth 
proviso to 8. 135, Transfer of Property Act, so 
as to enable an assiguee for value from tbe 
obligee, to recover more than the sum paid by 
him for the at-signment, with interest thereon. 
Rama Chandra v. Venkatarama, 13 H. 
8te. [B,, 21 G. 566, 18 A. 265, F. B ] 

(1429)—S. 136 — Ti-ans/cr cf claim for less 
than its value—Recovery ot full amount of debt. 
—'B. 136 dues not apply wuece the money ie 
reoovered by suit after a contest as to tbe 
liabibty of the defendant. If. however, tbe 
money paid by tbe plaintiff for the claim, with 
interest and espeusea, were paid into Conti 
immediately on the suit being brought, that 
would be a payment witbin the meaning of the 
Motion, and wonld releese tbe defendant 
from further liability. KHOSDEB BISWAS v. 
Batab MUNDaL. 16 C. 436. (13 C. 146. F ) 

CB., 18 M. 226. id A. t02. 21 G. 566, 19 B 

M). IB U. 610, 98 0. 7l8, 6 O P L.R. 13.) 
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(1430)—i.M35 -Transfer cf jorech afire decree, 
without ootam.ngpossession— Snit by transferee 
to enforce decree—Actionable claitit—DefefiJant 
cannot vii^teach assignment as unconscionable. 

A executed a conditional deed oi sale of certain 
property lu favour of B for a consideratioD of 
Rs.400. B obtained an order fcrforeclosure there¬ 
in under Regulation XVil of 1806, which was 
then in force. B having died without obtaining 
possession of the property, his heirs also, with¬ 
out obtaioing poesession, assigueJ their rights 
under the order for foreclosure to C for a consi¬ 
deration of Ri. 200. C brought a suit for a 
declaration of his title and for possession of pro¬ 
perty. impleading both A, and bis assignors, tbe 
heirs ot B. Tbe latter made no defence. Held, 
(a) that tbe assignment was one of an action¬ 
able claim, (5) that the assignee acquired a 
good title under the deed so as to maintain the 
present suit, (c) that A was not entitled to 
plead that the assignment, being only for half 
(be original consideration, was an unconscion¬ 
able bargain and consequeatly invalid, (d) but 
that A cjuld take advantage of s. 135 of Act iV 
of 1862, and take the bargain ofl tbe plaintifi's 
hands by paying to him Ks. 200 and the inci¬ 
dental expenses of the assigument together 
with interest thereon from tbe date on which 
the plaintiS paid tbe amount to the date of its 
repayment to him. HAKIM-UN-NI3SA v. Deo- 
NARAIN. 13 A. 102. (9 A. 476. F.\ 13 C. 
145. 15 C. 436, I)i$s ) (B.. 21 C. 568, P. B. 
18 A. 265, 20 A. 327.] 

(1431) —S- 1Z5 — Transferee ef claim for 
smaller value—Iticovery of full amount vf debt. 
—S 135 of the Transfer of Property Act does 
not absolutely prevent the transferee, who has 
purchased a claim fora smaller value, from 
recovering tbe full amount of the debt due 
from the debtor. GRISH CHANDRA v. KashI- 
SAURI DEBI, 13 C. 145. [i?*.. 10 M. 289, 16 0. 
436. 18 G. 510, 23 C. 713; Appr., 19 B. 290, 21 
C. 568 P B. ; Dias., 9 A. 476. 13 A. 102. 13 M. 
225. F.B. 5 G. P.L.R. 13.] 

(1432)—S. I3b—Mortgage, an actionable 
efai'A —How moitgagor can obtain benefit of 
s. 135.—A mortgage debt is an actionable 
claim within the meaning of 8. 135 of the Act. 
The mortgagor is not released by tbe section of 
any portion of hie liability, unless be pays into 
Court tbe price and incidental expenses, etc., 
with interest either when or bofore a suit is 
brought. RUSSICK LALL PALL V. BOMANATH 
SEN. 21 C 792. (21 U. 568, F.) [B.. 23 C. 713, 
22 B. 761.] 

(1433)—S. 135 —yofutifarp liquidation of 
Cornyar.y—Sale by l.quxditor of Company’s 
asiett—Ru t y purcka'er lo recover money due 
un»tfr boiui iold to him—Liability of obligor 
to pay tndre amount aue under dond.—Plaint- 
ifls purchased the outetandmgs of a Banking 
Associaiiou which went imo volnntary liquida¬ 
tion, aiid t-oed tbe defendaote upon a bond 
executed by tb«m to the Bank. The defend¬ 
ants oonteoded that, nodec s. 185 of th« 
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Transfer of Property Aot, they were liable to 
pay only the amoant actually paid by the 
plaintiffs and not the entire amount due under 
the bond as claimed in the plaint. Held, that 
s. 135 of the Transfer of Property Act did not 
apply to the case. The defendants could not, 
in any case, ask for the benefit of the section 
unless they showed that in its terms they 
“paid the buyers the price'’ paid by them. 
This they h»d not done. THEVANNA Chbtti 
V. Rauachandra Rao. 7 M L.J. 250. 

(1434)—S. 135—Sufe of azlioniblA claim— 
Discharge by paynifnt lo buyer, —Under s. 135 
when an actionable claim is sold, be against 
whom it is made is wholly discharged by pay¬ 
ing to the buyer the price and incidental ex¬ 
penses of the sale with interest on the price from 
the day that the buyer paid it, and tbe pay¬ 
ment must be made before the claim has been 
made clear by evidence or is ready for judg¬ 
ment. RAQHUNATH DASS V. B.4JI RAO, 3 C. 
P L R. 137. 

(1435)—S. 135 (5), m applicability of the sec¬ 
tion where the eniire consideration is not the 
debt alone. —Tbe question in this case was 
whether, under s. 135 (5) of the Act (in its 
chapter VIII as it stood prior to its amend¬ 
ment by Act II of 1900, s. 4) the plaintiffs 
could recover, on account of a legacy assigned 
to them, only tbe amount actually paid, with 
interest. One part of the consideration for tbe 
transfer was a debt due by the transferor to the 
transferees but the other part was cash paid. 
Eeld, the case could not be brought within the 
exception in tbe said s. 135 (6), vis., “ where it 
is made to a creditor in payment of what is 
due, to him.” Those words could only apply 
to cases where the entire consideration is the 
debt. To hold otherwise would, in effect, be 
varying the language materially and would 
make the clause run as if the words were “ in 
payment wholly or in part of what is due to 
him.” CHINNAM Ra.IAMANNAR v. TADI- 
EONDA RAMACHANDRA RAO, 29 U- 155. 

(1436)—S. 135 (d)—4ssi(/nnjcn< of foreign 
judgment—Right of assignor to whole amount of 
judgment debt—Transfer of Property Act IV of 
188*2, s. 135, cl. tdt, foreign judgment whether 
covered by. —Plaintiff, claiming under an assign¬ 
ment made to him, in British India, of a 
judgment passed against the defendant by tbe 
Supreme Court at Mauritius sued to recover the 
amount awarded by the judgment with interest. 
Objection was raised to the validity of the 
assignment on the ground that it was opposed 
to public policy as intended to encourage specu¬ 
lative litigation but it was held not to be void 
for that reason because inasmuch as the right 
transferred by the assignment bad, after contest, 
been established by a judicial tribunal, it could 
not be regarded as a transaction entered into 
with the object of stirring up unrighteous liti¬ 
gation. On the other question as to whether 
the assignee was entitled to the whole amount 
decreed by the Mauritius Court or only to the 
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amount, if any, which he had actually paid 
the law of Mauritius having to be applied, the 
defendant was held to be bound to pay tbe 
whole amount decreed by that Court. In the 
case of judgment-debts, so far as any locality 
can be ascribed to them, they are generally 

. _ in tbe place where the 

judgments were passed, and consequently the 
law of that place must regulate the liabilities 
of tbe judgment debtor, wherever the assign¬ 
ment might have been made and the debtor 
cannot seek to lessen his liability, as it cannot 
be increased, by recourse to tbe law of the place 
of aseignmeut. Assuming that the provisions 
of s. 135, Transfer of Property Act was applica- 
ble to tbe case, tbe foundation on which the 
rule in that section rests, viz., tbe preventing 
of commerce in litigation to the detriment of 
the debtor was absent here. Also tbe word 
‘judgment’ in ol. (d) may well be taken to in¬ 
clude foreign judgments. Where the words in 
a statute are wide enough and the giving effect 
to them in their wide s.ense would be in har¬ 
mony with the rules of international law, 
those words ought to be construed in such wide 
sense. Vythilinqam Padayachi v. Sith- 
RAM AlYAR. 23 M. 10 M L.J. 77. 

(1437)-S. 135 fd)—.V.TT.P. Rent Act (XII of 
1682), s$, 42, 95* 206— Assignment of rights 
under award -Actionable claim -01, ’ (d) of 
S. 135 of tbe Traosterof Propertv Act provides 
that where the judgmenb of a competent Court 
has been deliverei anSrmiog tbe claim, the 
provision as to the discharge of actionable 
claims does not apply. Where, therefore, a 
right to recover money under the award of an 
Assistant Collector acting under s. 95 (g) of act 
XII of 1881 was assigned to a third party, held 
that it was not an assignment of an actionable 
claim. Mathura Das v, Mublidhab 
24 A. 517-A.W.N. 1902, 50. 

(1438)—iS. 136, cL id\ — Traytsiet of Propetiy 
Actt $■ 135, cL {df — Actionable claim^—CL (d) ol 
8, 135, Transfer of Property Act, refers to the 
point of time at which the actionable claim is 
sold and not to tbe time at which the claim may 
be discharged, Tbe claim or debt which has 
been affirmed by the judgment of a competent 
Court, or a claim which has been made cleat 
by evidence and is ready for judgment is alto¬ 
gether excluded from the operation of that 
section. AziM ALI KHAN v. ChowhARJA 
BAKHSH. 3 0.C. 18. 

4 

(1439)— S, 135 (<Z), tight of transferee of 
actionable claim under, to the entire con$ide7'a- 
tion mentioned in the assignment.—‘Oo a trans¬ 
fer to the plaintiff of tbe rights of his assignor 
in certain moneys claimed by, and due to her, 
plaintiff urged tbat he was entitled to recover 
from the defendant, who was in possession of 
the money, the whole amount mentioned in 
tbe assignment-deed as its consideration, and 
it was held tbat it would be ^o if tbe case fell 
under ol.(J) of a.135 of the Transfer of Property 
Act, but, in the. absence of any previous- 
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adjadioattOQ as to the assignor’s title tj the 
money, ^er claim remained only an actionable 
claim, and the plaintifi was therefore entitled 
to recover only the price actually paid by him 
to his assignor along with the incidental expen¬ 
ses and coats relating to the assignment. 
BUBYANARAYANA S^STRI V. RAMAMORTHI 
PANTULU, 21 H. 253. 

(1440)—S. 135, cl. (dJ.—'Wlien is n debtor 
claiming benejii of s. 135 discharged of his 
liabilitu?—A debtor olaiming the benefit of 
S.135, T. P. Act, is discharged of bis liability, if 
be pays or offers to pay at any time before the 
floal judgment the consideration plus the ex* 
penaos and interest. DebENDRA NatH Mul- 
LICK V. PULIN BBHARY MULLICK, 24 C. 
763. (21 C. 568, F.) [R., 3 0.0, 18 ] 

(1441)—S. 135, cl. {d)—Right la recover loan 
secured by mortgage of immoveable property, ' “on 
actionable claim.”—Held by the Full Bench 
{PrinseptJ., contra).-‘The right to recover a loan 
secured by a mortgage of immoveable property 
is an “actionable claim,” wiibin the provisions 
of 8. 185, Transfer of Property Act. (12 C. 505, 
13 C. 297, 16 C. 436, 18 C. 510, 10 M. 299, 
11 M 56, R.) On an assignment of an action¬ 
able claim, the debtor may bo discharged from 
all liability, if be pays to the purchaser the 
price and expenses of the sale, with interest on 
the price from the day on which it was paid. 
Such payment must be made at any time 
before a judgment of a competent Court affirm¬ 
ing the claim has been delivered, or before the 
claim has been mide clear by evidence and is 
ready for judgment. If such payment i^ not 
made before the specified period, the assignee 
has the right to get judgment for the whole 
debt, {Per Pelheram, C. J., Norris and Ohose, 
JJ. per Prinuj). J., contra). (13 0. 145, 15 C. 
486, 18 G. 610, R.) 8. 135, cl. (df, refers to a 
state of things existing at the time of the 
aesigoment, nod oot at the time of the cuforce- 
mentof the payment of the debt. (9 A. 476, 
18 M. 226, Appr.\ 18 0. 510, R ) Per I^rinscp 
J. 01> (d!), H. 135, refers to circumstances 
arising before the transfer of tbc aotionable 
claim. Cls. (a), and (c) refer to oiroum- 
stances coming into existence at the time of 
the transfer. Per O'Kvicaly, J. MUCFIIRAM 
BABIK V. 18HAN OHUNDBR ChUCKKER- 
SUTTY, 21 C. S68. F,B, 21 C. 792, 24 C. 
768; 18A. 266 (P.B.), 23 0.713, 2C.W. 

N. 147, 22 B. 761. 3 0. C. 18; Dies.. 20 A. 
827;D.,4 0.C. 210.] 

(1442)— Cl. (d), 8.1Q6—Transferee of claim 
for tmaller value—Recovery of full amount of 
-de6f.—Where, without denying the claim, the 
debtor offers to pay the buyer the actaal price 
paid by him, together with interest and expenses 
inddenta) to the sale, and merely disputes the 
amounts of theas itnann. the first paragraph of 
■. 186 applies to the case. Such a ease doee not 
come under the exoeption in el. (d) of the 
Mslioa. (18;0. 146. 16 C. 486. F ; 18C. 510, 
^ofie.; 91 0* 789, R). la orto to have the 
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benefit of s. 135, it is not necessary to deposit s 
the money in Court. Dbbendea Nath- 
MULLICK V. PULIN BEHARI MULLICK, 23 C 
713. 2 C.W.N. 147; R., 22 B. 761.3 

O.C* 16] 

(1443)—8. 136—See HINDU Law—WIDOW 
A.W.N. 1890, 24. 

(1444)—S. 135—St'e Limitation act arts. 
62. 120. 15 M 382. 

4 

(1445)—S. 135—See Mortgage- UsuFRuo- 

TUARY, 8 M.L.T- 420=7 Ind Cas. 871. 

(1446)—S.135—.'Jee STAT. 11 AND 12 VJC. 0. 
21.8.86,21 3.572. 

a 

(1447)—S. 135—,b’ee Nos. 127, 1392 1408 ‘ 
supra. ’ 

(1448) S. 1S6—Officer of Court becoming the ■ 
transferee of a bond - Jurisdiction—A clerk in 
the District Court purchased a mortgagee’s 
rights and filed a suit in the Court of the Dis- 
trict Muosif subordinate to the Court where 
he worked. Held, he should succeed and a. 136 
of Transfer of Property Act applied only to 
cases in which the claim is necessarily and 
immediately litigated in the Court in which*, 
the person affected exercises his functions 
SINGARACHARLU V. 8 IVABAI, 11 M. AOR 
(R.. 16 A. 315. P.B., 18 A. 265.J 

(1449)—S. 136—Purc^msc of elfphantnot m 
possission of owner.—S. 136 of the Tiansferof .. 
Property Act docs not apply lo oases in whiob 
there has been a transfer of ownership of move¬ 
able property by an owner not io possession, 
just as 9 . 136 does not affect a similar traoefer 
of ownership of immoveable property. Rama* ‘ 
KRISHNA V. KURIKAL. 11 U. 443 \R 18 
A. 265, F.B.] 

(1450)— S. 136—Scope ami construction of.— • - 
The true construction of s, 136 appears to bd. 
that the officers mentioned in it.habitually ex,ey- 
cising their funolioDs in a particular Court, are 
precluded from bringing any actionable oiaim 
cognizable by that Court. The scope and object ' 
of the last chapter of the Transfer of Property 
Act discussed. Rathnabami v. BUBRAMaNVA • 

11 M. 88. [R., 13 M 226. P.B . 210. 568’ 

P B.. 16 A. 315, F.B., 18 A. 266. P. B.. 11 M 
498.1 

(1451)—.S’. 137 —Equitable mortgage cna&d 
prior to the Act—Effect oj the Act ori'.vacA rnorU ' 
gage—8. 137. .■ipplicability of. to negotiate' 
instruments.—If. executed certain promissory 
notes, and along with them deposited bis liflo • 
deeds by wav of equitable mortgage, witffi tUo ‘ 
promisee. The notes were endorsed to tbb* ■* 
plaintiffs and the title deeds were' handed o^ef- 
along with the noted. In a soil by the plaint- 
iflsfora mortgage decree, it was oodt^bd ‘ 
that, as there wae no written transfer, ^laiptltts ^ 
could not enforoe the mortgagb, 
the equiUble mortgage, which was Valldlv 
created before the Act wae made apjlliatfio fc^' 
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Jiurtna, blood on tlie same footiog as an equit* 
ai>le moitgago in tbe town of Rangoon, and 
could be assigned by delivery of tbe title deeds. 
AW NiN V. V. A. R. Raman Chetty. 8 L.B. 
R. 93 = 4 Ind. Cas. 238. 

(1452)—S. 137—Delivery order—Passing of 
tilic—Assignment not necessary—Indorsement 
i tiough —iSVcDET.IVEBY ORDER, 38 C. 127. 

(1453)-S. 137—Sfc Nos. 2 393, 1394, 1395, 

.Mt4irx- 

(1454)—$■ I2d—Not applicable to suft-worf- 
gogc—Rcalizaiionof money in suit by mortgagee 
—Payment of money so realised to money dco-ec- 
holders of mortgagee—Right of sub-mortgaqte to 
Tdcover 7ii'jney paid (u such decree holders.— 
8. 138 of (he T.P. Act relates to the transfer of 
a debt and has no application to tbe case of a 
Hub-moctgage. Whore, in execution of a 
decree for sale obtained by the mortgagee, 
money was realized, tbe sub-mortgagee could 
not claim any interosc in the money so realized. 
Bimilai'ly, where the money so realised was paid 
to the boldoi's of money decrees against the 
mortgagee, tbe sub-mortgagee could not compel 
tbodeoccc-bolders to refund the money received 
by them. SiNGARAVELU Udavan v. Rama- 
lYER. 13 U.L.J. 306 [Diss..33M. 429 = 20 M. 
L J. 330 = 7 M.L T. 143 = 5 Ind. Cas. 92.] 

TrADfifer of Property Act. 

Hee ACT II OF 1900. 

Transfer of Property Act (1882) Amendment 
Act (1885). 

ScrACTlIlOl 1885. 

Transfer of Rent Suits. 

This circular calls for information regard¬ 
ing tbe increase required in tbe Subordinate 
Judicial Agency in consequence of the transfer 
of rent suits to tbe Civ. Courts. Civ. Clr. No. 
34, dated 10th December, 1870, 14 W.R. Civ. 
Clr. 47. 

Transfer of Small Cause Court Decree. 

—to original side how effected—Sec SMALL 

CAUSE Court, mopussil, jurisdiction op 

—General. 9 B. 237. 

Transit Duties. 

(l)—Tmnsiidw/ics for Holhar's Government — 
Collection in British terrtlory.—Where an agent 
ol H. H. the Holkar who received payments of 
transit duties for the Holkar's Government in 
British territory was charged with and convicted 
of tbe ofienoe of disobeying the order of a public 
servant (tbe Colleotor) prohibiting the receiving 
of tho same, held that, as nothing was done by 
the accused within British territory to compel 
the payment, but there was only a voluntary 
payment, the order, so far as it prohibited any 
person from receiving a payment so made, was 
beyond the power of the Collector. Bbo, v. 
VITHAL- LAKSHUUAN, 5 B.H.C. Cr. (8. 


Translation. 

(1) —Acts, translations of-Legislative sanction. 

—Official translationsof Legislative Acts do not' 
possess any legislative force or sanction. JETBA 
PABKHA V. RAMACHANDRA VlTHOBA, 16 B. 

689. [R., 21 B. 568.] 

(2)—Copyright.—Translations ate not copies, 
and the defendant by translating tbe bodkshad 
not infringed the plaintiff's copyright. MAC¬ 
MILLAN V. Khan Bahadur Shamsul 
ULAMA M. Zaka. 19 B. 957. 

Act XXV of 1887, books registered under— 
Copy-right—Whether infringement of copy¬ 
right under s. 7—See COPY RIGHT, 14 B. 586. 

Punjab Record—Urdu—Copy-right—Infrin¬ 
gement-See Copy-right, 15 P. R. 1893. 

See COSTS, Special Cases, 10 C. 1O6. 

Fees for—See Court fees ACT, 1870, gch. 
II, cl. (a), 6 B.L.R. App. 137. 

Translation of document; by Court inter- 
pretoc. Authority of—See EVIDENCE—MIS¬ 
CELLANEOUS Documents, Bourke, 0. C. a 
= Coe. 94. 

Unauthorised—Of the Cods Napoleao—See 
EVIDENCE ACT, 1872, s. 38, 2C C. 931 = 3C.W. 
N. 614. 

Solicitor's lien—of papers — See LEGAL- 

Practitioners—Attorney and client, 

4 B. 35.S. 

Of judgment—Extreme delay in furnishiog. 
copy—See LIMITATION ACT, 1908, ss. 4, 5, 12, 
145 P.R. 1883. 

See PRACTICE AND PROCEDURE, 10 W.R. 
P.C, 17=1 B.L.R. P.C. 1=12 M l. A 397. 

Translation of Papers. 

Appeal to High Court—Application for—When’ 
to be made—See PRACTICE AND PROCEDURE, 
IM.H.C. 130. 

Transmission of Records. 

(1)—.^Ippeal to Privy Council—Transmission 
of records. —A document being impeached as 
being forged on tbe face of it. the case was 
directed to stand over for the original document 
to be transmitted from India for inspection at 
the hearing of the appeal. BanbE SUBKO- 
MOYEE V. MAHABAJAN SUTTEESCHANDER 
BOY Bahadoob. 10 H.I.A. 123 = W.R.P.C. IS 
= 2 Bar. 60. 

This ciroular explains a previous Ciroular, 
and stales that the charge for sending records 
should be borne by the Courts, and not by the 
Post Office. Civ. Cir. No. 21, dated 7th Jnly 
1871, 16 W.R. Civ. Cir. 6. 

This circular calls for information regarding 
the transmission of records of Mnnsifa’ Courts 
&o., to the Appellate Courts in the several 
districts, with a view to carrying oot the pro¬ 
visions of Ciroular No. 17, dated 23rd May last. 
Civ. Cir. nemo No. S, dated lith September, 
1871, 16 W.R. Civ. Cir. 9. - ■> 
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TraDBmiaikiB of ReooFda—conc/uded, 

Tbisoiroular iostruots ofSoers to acraoge with 
the AccouQtaDt-Geoeral, Beogal, for (uada for 
transmittiog judicial reoorda through the post. 
CIy. Cir. No. 1, dated 4th Jaouary 1871, 13 
W.R. ClY. CIp. 1. 

This circular deals with the trausmisaioo of 
records iu Oivil suits appealed to the High 
Court. Ctp. No. 6. dated (he 18th Feb. 1867, 
7 W.R. CiY. Cir. Orders, p. 2. 

Traoaportatlon for Life. 

Husband under—Right to the custody of 
wife—See CUSTODY OF WIFE. 47 P. R. 1892, 

Transportation of Term CooYicts. 

This ciroular forwards a Resolution of the 
Home Department relative to the transporta¬ 
tion of lerm-convicis—Grim. Cir. Ord. No. 4, 
24 W, R. Rules and Ors. of theH C., p. 10. 

This circular forwards a letter of the Govern¬ 
ment of ludia forbidding the transportation to 
the Andamans of female term.oonvicts. Grim. 
Cir. Ord, No. S, 24 W. R. Rules and Ords. of 
theH. C., p. 13. 

Transport of Native Labourers. 

See Ben. act III of 1863. 

See Ben. act VI op 1865. 

Travelling Allowance. 

Tnis circular deals with the travelling allow¬ 
ance bills of Small Cause Court Judges. Cir. 
Memo. No. 16, dated (he 16th Ray 1867, 7 
W.R. Cly. Oir. Orders, p. 8. 

This circular circulates Memo, from Account- 
ant-Qeoeral, Bengal, regarding Bills for the 
ttavelliog allowances of officers of Small Cause 
Court. Civ. Cir. Memo No 6, dated 12th July 
1869, 12 W.R. Civ. Cir. 1. 

This oiroular draws attention to Financial 
Department Noti6oation ruling that no travel¬ 
ling allowance can be drawn for a journey to a 
place not more than 5 miles distant from tra¬ 
velling ofBcers’ Head Quarters. Civ. Cir. Memo 
No. 6 of 4th March 1674, 21 W R. H.C. Rales 
and Ords. id. 

This letter circulates copy of correspondence 
laying down that the limitations governing the 
travelling allowances of Depnty Collectors apply 
Also to bob-Deputy Collectors. Rev. Cir. No. 1 
dated 19th Jane, 1874, 22 W.R. Rev. Cir. 1. 

This oiroular lays down a rule ae to (ravelling 
and halting allowances to officers. Ac., employ¬ 
ed by managers of Cotfrt of Wards' Estates. 
Rev. Olp. No. 40. 22 W.R. Rev. Cir. 10. 

Treasurer. 

Principal and agent—Liquidator of Company 
^Advanoee and disbnraemenle by SeoteUries 
and—of Company—Lien on property otOompany 
ae against iMber creditors— 9u CONTRACT 
act. 1879. Si. 171. 917, 999, 13 B. 814. 


Treasure Trove. 

See Hidden Treasure. 

(1)— XI of 1832—Finder of property— 

Ow)iei ship of property undiscovered—Properly 
hidden in chamber specially appr(^)riaied to 

that purpose—Trespasser-Notice. ~A Zemindar 

has no title to what has been hidden in former 
times in the soil now belonging to him. Where 
certain idols were accidentally found by a 
person and it was found that the idols were 
bidden in a stone chamber appropriated spe¬ 
cially to that purpose, and not accidentally 
buried in the position which they would 
ordinarily occupy in a Hindu temple, the 
Zemindar could not claim a title to the idols 
as owner so as to defeat the rights of the finder 
under Reg. XI of 1832. [ii., 19 B. 663, 31 M. 
397 = 4 M.L.T. 219.] It may be that theLegisla- 
ture did not intend that the right under Reg. 
XI of 1632 should arise to the finder if the dis¬ 
covery were made iu the course of a wilful 
trespass upon the lands of another with an 
immediate view to such discovery. But where 
the finding is accidental, (here is nothing in 
the language of the Regulation to restrict the 
benefit it bolds out to cases in which the pro¬ 
perty is found bidden in the soil of the finder 
Though the Regulation requires immediate 
notice by the finder, yet, where it was found 
that within 3 or 4 days of the property being 
discovered it was in the hands of the authori¬ 
ties, they might be said to have supplied the 
necessary notice, which if given on the third 
or fourth day after the discovery, would pro¬ 
bably be early enough to satisfy tbo require- 
moots of the Regulation. RANI KATTAMA 

nachiau V. Muhammad MiraRavuthan 
7 H.H.C. 180. 

^2 )—Ornament found hidden in house, right 
o/ 07/mer of house to possession of—Jieg, V of 
1817, ss. 2 and 6—On the evidence in this case 
the respondent bad altogether failed to prove 
bis right to the bracelet that was the subject of 
dispute. With regard to the right of the appel¬ 
lant it was held that she bad the right to it 
under s. 2. Reg V of 1817 as “ valuable proper¬ 
ty ” found by her concealed in her house and 
handed over by her as soon as found to the 
proper authority. There was no reason why 
the appellant sbonld not be given the benefit of 
s. 6 and be allowed to rotaia possession of that 
to which no one else bad substantiated any 
claim. Prbm Moyeb Bbwah V. Nobin 
ChunderCHOWdry, 4 W.R, Hie. 7. 

{^)—Reg. V of 1817— Bidden treasure.— 
tain persons,while digging in a field belonging to 
a zemindar, found some coins in an earthen pot. 
Dispute arose between them and the zemindar’s 
servant about the coins. Held that the finders 
were not entitled to the property, as they 
not complied with the provisions of s. 8, Reg. 

V of 1817, that the zemindar was not entitled 
to it, ae be was not the finder, and as be did not 
give any notice to the Zilla Judge as required 
by the Regulation. The property escheated to 
the Oovernment. In the matter of tl\e Mfi. 
tion of UUACHABAN BANBBJBB, 7BLS 
App. 8-18 W.R. 396. [R.. 19B. 668.]' * ’ 
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Treasure Trove Act. 

See ACT VI OF 1878. 

Treasury. 

This letter circulates iustructioDS regarding 
the escort, of remittances to Collectorate Trea¬ 
suries. Civ. Cif. No. 9, dated 13th July 1868, 
10 WR CiY, Cir. 3. 

This circular deals with the proper examina* 
tion of troasure and accounts. Rev. Cir. No. 
3, 29W.R. Rev. Cir. 21. 

Treasury Account. 

This circular directs the punctual submis¬ 
sion to the Aocountant-General of Munsifs’ 
Treasury Accounts. Civ. Cir. No. 11, dated 
13th April 1871, 19 W.R. Civ. Cir. 19. 

Treasury Inspection. 

This circular deals with the report as to 
inspeotion of Treasuries. Rev. Cir. No. 7, 24 
W.R. Rev. Cir. p. 4. 

This circular deals with the revised ques¬ 
tions for Treasury inspections. Rev. Cir. No. 4, 
22 W.R. Rev. Cir. 1. 

Treaty. 

{l)-'I'reaty —Bombay Eevenue Jurisdiction Act, 
s. 4 (a).—The term "treaty” in s. 4 fo) of the 
Bombay Revenue Jurisdiction Act. 1876, is to 
be strictly constcued and is to be confined to 
an agreement between two or more independent 
Sovereign Powers or States. KalABHAI v. 
Secretary of State for India, 6 Bom. 
L.R. 648»29 B. 19. 

Meaning of tho wocd~See BOMBAY ACT X 
OF 1876, 20 B. 19. 

See Land tenure in Bombay, 4 B.H.C. 
O.C. 1 

Treaty, Construotion of. 

Arrangemcnf between tivo Sovereign 2 JOWirs — 
Taking effect as treaty—Construction of treaty 
—Perpetual ptnsions by payments — Construc¬ 
tion of the word " issue"—Effect of subsequent 
correspondence .—Where, although a settlement 
of pensions in perpetuity could not be validly 
made by a private individual, under the 
Mabomedeo Law, an arrangement, between 
the King of Oadh and the East India Company 
(cwo Sovereign powers), by which the members 
of the Royal Family of Oudh had secured to 
them and to their issue perpetual pensions took 
effect as a treaty between the powers, held, on 
the construotion of the treaty made in 1838 
between those Sovereign powers, (I) that it 
was the intention to provide pensions for cer¬ 
tain members of the Royal Family in per¬ 
petuity ; (2) that, in the case of any of the pen¬ 
sioners dying without issue, bis or her pension 
reverted to the King; (3) that the words 
*‘hsir8” and "issue” were used as oonvertible or 
equivalent terms ; (4) that they meant per¬ 
sons who .would be heirs aooording to the 
Mahomedan Law of inheritance ; (5) that the 


Treaty, Constraction ot—concluded. 

King intended in 1842 to provide an additional 
pension for the plaintiffs’ ancestor, of the same 
nature as that provided for her in 1838; 
(6) and that, according to the King’s letter of 
1842 to the East India Company, after her 
death, provided she should leave issue, the 
additional pension should be paid to such of 
her issue as should be her heirs, according to 
the rules of the Mahomedan Law of Inherit¬ 
ance. Mariam Begam v. Mirza, 17 C. 234 
-*16 l.A. 175 (P C } = 5 Sap. 422. [R., 18 C. 

216, P.O. ; 9 C.W.N. 817 = 2 C.L.J. 57=27 
A. 383 = 32 LA. 135 = 15 M.L.J. 327 = 6 O.C. 
210=7 Bom. L.R. 850 = 3 A.L.J. 64, P.C.] 

Trees. 

See Landlord and tenant—Property 

IN TREES, ETC., ON LEASED PREMISES. 

Rent Act (XU of 1881), s, 56— 
Trees,if "produce of land."—Trees are not 
" the produce of the land ” within the meaning 
of s. 56 of the N.W.P- Rent Act XII of 1881. 
BECHAI LAL V. TlKA, A W.N. 1884, 139. 
KHAMAN SINOH V. BALA BAKHSH, A.W.N. 
1884. 1S2. 

(2) — Groxoing tree, suit for—Immoveibk pro¬ 

perty—Limitation. —A tree standing on land is 
immoveable property, and a suit for the posses¬ 
sion of such tree is governed by the 12 years' 
rule of limitation. SakHARAM MULshet 
Mhadik V. VISHRAM, 19 B. 207, [R.,7 C.L. 

J. 152.] 

(3) — Jurisdiction — Trees on agricultural 
holding —Whether part and parcel of land held 
for agricultural purposes—Execution ot decree 
—Attachment and sale of such trees —Jurisdic¬ 
tion of Civil Courts —Ouster. —Trees of all kinds, 
standing on an agricultural holding, are part 
and parcel of land used for agricultural pur¬ 
poses, at least In those oases where the property 
in them has not been expressly severed from the 
property in the soil on which they stand (vide 
Revenue Book Circular No. IV-9, Central Pro¬ 
vinces Revenue Manual, Vol. III. p. 76). And 
no Civil Court has jurisdiction to attach and 
sell such trees in execution of the decree. 
SUKHANANDAN V. MANAK CHAND, 7 N.L R. 

63. 

(4) — Limitatioxi Act (IX of 1908), $ck. 1, art. 
132— Registralwxi Act (III of 1877), s. 3— 
StaiuUng trees - Moveable or immoveable pro¬ 
perty - Mortgage—Transfer of Property Act 
(IV of 1882), s. 3 (a), 59.—A mango grove, 
apart from the land on which It stands, is not 
immoveable property for the purposes of regis¬ 
tration. For the purposes of limitation, how¬ 
ever, such grove comes within the meaning of 
immoveable property as used in art. 132 of the 
Limitation Aot. MANGAL SEN v. NAOLI, 9 

Ind. Cas. 478. (A.W.N, 1887. 59. ^’.) 

(5) —Moveable or ixnmoveable—Determination 
of question for purpose of Registration Act, The 
question whether a tree should be regarded as 
timber for the purposes of any transaction 



1865 


THE ALL INDIA DIGEST. 


1866 


Treei—con<in«eci. 

andec the Act depends upon the nature of the 
tiaosaotion and the intention of the parties 
thereto. 6AKHAUAM Vinaybs v. GOPAL 
KALAR. 9 C PL.R. S3. (6M.H.O. 71, R.) 
[P., 5 NX.B. 21.] 

{6)~Waste land between two adjacent fields 
“^Right 0 / owner of one field to rtsirain the 
other owner from ptanting treis thereon. —The 
atrip of land lying waste between two adjoining 
fields is presumed to belong to the owners of 
the fields up to tbe middle thereof. Each 
owner can plant trees up to tbe middle of tbe 
waste land on his side and the other owner 
cannot restrain him from so doing. MaBIPATI 
Kunbi V. Lal Bihari Bania, 15 C.P.L.R. 
93. (17 0. 814, 19B. 420. B.) 

17) —- Fruit growing upon trees — whether 
moveable or immoveable property—Act XI of 
1865 (.Wo/tt33tf Small CanseCourts), s. 6—Regis- 
Iration Act, 1877, s. 3—Fruit growing upon trees 
is moveable property, and a suit for damages 
lor the wrongful taking of such fruit is one of a 
nature cognizable by a Small Cause Court. In 
the matter of the petition of NabIR KHAN v. 
Karauat Khan, 3 A. 168. [Cons.. 11 M. 193; 

B. .5 A. 664, P.B J 

iS)—Trees, right (o cut and a 2 )pro 2 )riate — 
Fruit trees grown by tenant of hoHing when 
tenancy was created before Transfer of Properly 
Act—Bengal Tenancy Act (Vlll of 1885), s. 23 
^-Transfer of Property Act (IV of 1882), ss. 2. 
108, cf- (6).—A tenant of homestead land has 
tbe right to cut aud appropriate fruit trees 
grown by him or bis predecessor’s interest on 
the holding, when it is established that tbe 
tenancy was created before the Transfer of Pro¬ 
perty Act came into operation. MOFIZ SHEIKH 
V. RasIK Lal GHOBR. 6 Ind Cat. 798=»l4 

C. W.N. 982^12 G.L.J. 246»a7 C. 818. 


rrees—eonfinued. 

to extend so as to penetrate, his neighbour’s 
land, to the detriment of tbe latter. The 
owner of a land which is overhung by trees 
may, without notice, if he does not trespass on 
his neighbour’s land, cut the branches, so fat 
as they overhang and however long previously 
they have overhung his land. {Lemmon v. Webb, 
1895, A C. 1, 19 B. 420, R.) No prescriptive 
right can be acquired to compel a man to suo- 
mit to tbe penetration of bis lands by the roots 
of a tree planted on his neighbour’s soil, and 
a mao may consequently abate any such eo- 
croaobment upou the property by cutting the 
roots in tbe same mannet that he may remove 
tbe overhanging branches, {Nowis v. Baker, 1 
Roll. Rep. 393, R.) LAKSHIMI NARAIN BAN- 
ERJEB V. Tara Prosanna Banerjee, 31 
C. 944 = 8 C.W.M. 710. 

{\\)—Trees standing on a pilot witlun Zemin- 
dan pass with the Zemindaii.—Trees standing 
on a plot of land wiibin a Zemindars are appur¬ 
tenant to the Zemindati and. in the absence 
of evidence to tbe contrary, pass on along with 
it Onkar Das v, Cbotc Lal. 11 Ind. Gas. 
192. 

(12)— Landholder and tenant - Trees—Res¬ 
pective rghts of bath in trees growing on tenant's 
holding- —A tenant, who lakes land for agri¬ 
cultural purposes, commits a breach of contract 
when be, without the zemindar’s permission, 
plants trees thereon ; and oases to remove such 
trees and cancel sales of such trees have been 
beard and decided by the Civil Courts. In the 
absence of a custom to tbe contrary, the pro¬ 
perty in timber growing on a tenant's bolding 
veets in tbe zemindar, and neither party has 
tbe right to cut aud remove the timber without 
the consent of the other. LACHMAN Das v. 
MOHAN 8INOH, 9 A.L.J. 672. 


{9)—Easement, if a right to plaint trees o» 
aMiher'a land can be acquired by—Tenant' 
right to claim rent in respect of such trees— 
Amount of rent- —A prescriptive right to plan 
and keep trees ou other’s land cannot be ac 
quired m law. To grow trees on another’s lane 
>s not an easement. An agricultural tenan 
has got a right to claim ground-rent for tbe usi 
and occupation of tbe land by trees of another 
who is not his landlord. Tbe mere fact tha 
no objection was taken to the presence of thi 
trees lot a number of years and no claim for re 
Domeratioo was made does not perpetually bai 
him from claiming ground-tent afterwards 
Id calculating tbe ground-rent, tbe amount o 
damage caused to the otopa by the shade of thi 
traes and the yield of tbe trees may be taken ai 
the criteria. Udbibino v. Oanebau. 6 M.L 
R. 69-S led. Gas. 280 (4 M.L.R. 104. 20 W.R 
287. 19 B. 490. R.) 


(10)—Oumer may chap off perutraling roots— 
tio naiiea meeuary, if .he d^s not trespass on the 
other's lend.—Every owner ia nndet an obli¬ 
gation not to allow the boogha of hie tree to 
l^row 80 M lo ovetbang, or the roota of his tree 


(13)— Hereditary cultivator—Zemindar if en¬ 
titled to cut rZewn trees in hereditary holding.— 
Tbe u'ajib-ul-arz in this case contained a pro¬ 
vision to the effect that a hereditary cultivator, 
though at liberty to out trees growing on tbe 
bolding for tha manufacture of implements of 
husbandry and the repair of bis bouse, shall 
not be entitled to sell them to others. Tbe 
object of such a provision is to secure an asset 
in case of default by tbe tenant and to prevent 
waste by bim. It wae therefore held that from 
euob a provision it cannot be inferred that the 
zemindar can out and sell the trees without 
tbe tenant’s consent. Such right cannot be 
claimed by tbe zemindar in tbe absence of a 
provision in tbe wajib-ul-ars or of proof of 
custom in hie favour. NlKKA v. LUEHA, 98 
P.B. 1867. [F.. 61 P.R. 1861; R., 61 P.R. 

1878. 9 P.B. 1904, Rev. =46 P.L.R. 1906; D., 
4 P.B. 1676.} 

(W—Hereditary cultivator, and proprietor, 
tights of, to cut and use trees on land.—Atm 
gsoecal role the tenant oao only cut trees for 
agricnltural porposes and tbe tress belong to 
the proprietor: tbe tenant, save for repairs, Ac., 



1867 


THE ALL INDIA DIGEST. 


1868 


Trees—con^inw^d. 

c^tonot cut them aud cannot sell them- Bimil* 
arly tba proprietor cannot, unless the 
arz or custom empowers him so to do, cut down 
trees on the land in the occupation of the here* 
ditary culiivator, without his consent. Where, 
however, the trees happen to be fruit trees 
planted and nourished under the care of the pro¬ 
prietor and in bis possession, he could appro¬ 
priate them to his own use if he liked, being 
possessed of the entire use and the proprietary 
right in the trees, such case being different from 
the one where beieditary cultivator nas an inter¬ 
est in the preservation of the trees to use for his 
agricultural occasions and needs by custom, 
JANi V. GuLAM Farid Khan, 4 P.R. 1873. 
[i?., 94 P.R. 1877. 61 P.K. 1881, 52 P.R. 1906 
= 101 R.L R. 190G.] 

<15)— Cnslom—Properly in trees—Ritjhis of 
Where tbe admiostration paper of 
a village in Jallundbur tebsil laid down that 
one who was not owner of land oonld not mort¬ 
gage or sell a tree and that a cultivator may 
only with the consent of the landlord out a tree 
from his land or dwelling place lor the repair of 
his house, held that a tenant could not recover 
from his landlord the value of a tree cut by him 
from the tonact’s house, inasmuch as the tenant 
had no proprietary right in the tree. BAJA v. 
Patteh Jang, 13 P R. 1877. 

{l6)-~Ownership—Land bilonqing to shrine 
—Decree against mutawali — AUachnietU of 
trees—Presumpixon. —In execution of a money 
decree against a mutawali, the deoree-hnldec 
cannot attach a tree planted by the pre* 
deoessoc of the mutawaU on land admittedly 
belonging to the shrine. A mutawali oaonot 
acquire any property in a tree planted by bim 
on land belonging to a shrine. Nor can any 
benefit which he might have derived, by taking 
the fruit of the tree, enable him to acquire any 
right of ownership in the tree as against the 
shrine. When the Und admittedly belongs to 
the shrine, tbe tree must have that character 
until tbe contrary is proved* NURBIBI v, 

Magan Lad parbhudas. is B. S47. 

{\7)—Execution of decree—’Sale of agricul¬ 
tural land—Trees—Sanction of Financial Com¬ 
missioner. —When tbe Financial Commissioner 
had refused to sanction the sale iu execution of 
deoree of agricultural land described as a garden, 
held chat the Civil Courts were not compeceni 
either to sell tbe land, or to sell tbe trees upon 
the land. LEHNA v. DeVI DITTA, 59 P.R. 
1891. 

Suit to establish right to use and cut trees— 
See BEN. ACT VIII OF 1869, 2 Agra. 217. 

Grant of, apart from the land—Grantor 
reserving every forest right but tbe one granted 
—Grant of forest right within the meaning of 
8. 193 of Bengal Tenancy Act—Growing -Im* 
moveable property—Transfer of moveables. 
See Ben. act VIIE of 1885, ss. 144, 184, 193, 
eoh. Ill, art. 2, 7 C.L.J. 152. 

See Bom. act X OF 1876, s, 4, cl. (tt), 18 B. 
319. 


Trees—confinaed. 

Trees, cutting of, from an assessed occupied 
number—BOM. ACT V OP 1879, s. 214, 4 
Bom. L R. 625. 

Puttah for palmvra—can be tendered— See 
Mad. act VIII of 1865, 4 M.H.O. 398. 

See MAD. ACT VIII of 1865, ss. 1,11, 17 M. 
54. 

See Mad. Act VIII op 1865, s. 9, 15 M 47. 

See Mad. act V OF 1882, s. 11. 3 M.L.J, 
231. 

Right to trees planted by kanomdar—Sec 
Mad. act I OF 1887, ss. 2, 3, 4, 6. 24 M. 47, 
F.B. = 10 M.L.J. .321. 

Right of landlord to cut—Suit by tenant for 
share of price of trees cut— See PON. ACT XVI 
OF 1887, a. 77 (3) (i», 45 P.L.R, 1905. 

Suit against tenant for demolition of house 
and removal of trees—Jurisdiction of Civil 
Court-See U. P. ACT XVIII OF 1873, ss, 93 
(dj. 149. A-W.N. 1892, 102. 

Suit for fruit on trees in Cantonment— See 
U.P. ACT XII OP 1881, ss. 3 (2), 93 (o). A.W-N 
1881, 162. 

Orchard land—Possession of planter of tre^s 
—See BORDEN OP PROOF—LANDLORD AND 
Tenant, 2 Agra 361. 

Suit for poisession of certain trees—No bar 
by suit for damages for loss of fruits or for 
declaration of title to such tree)—$ee CiV. 
PRO. Code. 1908, a. ll. 7 O.P.L.R. 63. 

Standing trees are not moveable property— 
Act IX of 1887—Jurisdiction of Provincial 
Small Cause Court—See CiV. PRO. CODE, 1908, 
E. 102, 9 Ind. Cas. 133. 

Prevention by one party of completion of 
Contract—Contract to cut trees—Right of 
action—See CONTRACT—BREACH OP CON- 
TRACr, Cot. 71 =2 Hyde 163. 

Suit by co-sharer for removal of—Joint posses¬ 
sion—Injury—Sec co-SHARERS—S uits by 
C o SHARERS, A.W N. 1687* 116. 

Right to cut and appropriate—Landlord and 
tenant—Putni—See CUSTOMARY RIGHT, 11 
C.LJ. 209 = 14 C.W.N. 487 = 5 Ind. Cas. 243 
= 37 C. 322. 

Easement—Trees overhanging neighbour’s 
land—Nuisance -See EASEMENTS ACT. 1682, 
19 B. 420. 

See Immoveable Property, 66 P.R* 
1900. 

Right to cut branches'of, over-hanging one’s 
roof—Tree held saored by neighbours—Whether 
right aSectel—lojunotion —See INJUNCTION 
—SPECIAL Cases, 24 A. 499=A-W.N. 190»i 
169. 

See Joint Property, 109 P.B. 1879. 
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Suit regarding plantajn—Tabeildar not com¬ 
petent to try snit—See JURISDICTION —QUES¬ 
TION OP Jurisdiction, ii C.P.L.R. 89. 

Partition of trees—See JURISDICTION OF 

•Civu/C ourts, a.w.n. i882, is. 

Sait for removal of in tenant's holding —See 
Jurisdiction op Civil Courts, ao a. 519= 
A.W.N. 1898, 133. 

Seo Jurisdiction of Civil Courts, 2 B. 
L.R. App. 19 = 11 W.R. 53. 

Landlord and Tedant-'Suit for mandator; 
injunction against tenant for removal of trees, 
not cognizable by Civil Court—See JURISDIC* 
tion OP Revenue Courts, 23 a. 486, F.B. 
= A.W.N. 1901, 164. 

Declaratory suit that occupancy tenants are 
-entitled to cut trees lor making ^ricaltural 
implements only — Sie JURISDICTION OF 
Ibbvbnub Courts, p.l.h. i 900. p. i65. 

Planting of new trees—Patta prohibiting 
such planting, validity of —See LANDLORD 
AND TENANT—GENERAL, 9 M.L.J 146. 

I^iSging well or planting trees without per- 
zuissioo—Ejectment—Forfeiture of lease as for 
breach of Condition—See LANDLORD AND 

Tenant-ALTERATION op conditions of 
Tenancy, Agra P.B., ll9 = Ed., 1874, 89. 

Tenant's right in trees planted during con¬ 
tinuance of tenancy—See LANDLORD AND 

Tenant—Ejectment. 2 O.C. 280. 

Planting trees —Liability to ejectment— 
Consent of landlord— See LANDLORD AND 
Tenant-POBPEITUBE, Agra, F.B., 125 = 
Ed., 1374, 94. 

See Landlord and tenant-forfei¬ 
ture, 3 N.W.P. 323. 

Iioase of land —Purohase of plantain trees on 
land by lessee—Mortgage of plantain trees by 
lessee—Termination of lease—Rights of mort¬ 
gagee—See Lease-General, ii M.L.J. 340. 

See Lease—Construction op Lease, lO 
W.R P.O. 13-n M.I.A. 295. 

See Limitation Act, 1908, s. 36, 3 A. 435. 

Limitation for removal of —See LIMITATION 
ACT, 1908. art. 83. 11 O.C. 379. 

Suit by Zemindar for removal of trees 
)^Ianted by trespasser—See LIMITATION ACT. 
1909, arts. 83. 130,10 A. 634 = A.W.N. 1868, 
957. 

Interest in immoveable property—Trees are 
immoveable proj^rty—See LlHlTATION ACT, 
1908, an. 144, 3 Agra 300. 

Sait for pooeeiiiom of Mango treee—Adverce 
osjoymeat by taMng fraite—Ho enaeBeot— 

See Limitation aot, 1908, on. 144. •- 96, 
MB. 858. 


Trees—cojiftnued. 

Suit for possession— See LIMITATION ACT, 
1908, arts. 144, 55, 112 P.R. 1884. 

% 

Mortgage by grove-boldor—Right to redeem — 
See Mortgage—Redemption, 12 0.0. 197 
= 3 Ind. Css. 519. 

a 

Persons holding patta for—On land whether 
entitled topattafor the land itself— See Potta, 
21 M. 433. F.B. 

Enjoyment of fruits of treos with pernihsion 
of owner—No adverse possession—Snit for pos¬ 
session—No plea of limilation—See POSSE¬ 
SION—ADVERSE Possession, 3 C.P.LR. 
160. 

Easement— Accessory right—Overhanging— 
Right of way for owner of trees for picking up 
fruit—Prescriptive right—See PRESCRfPTION 

- Easbments-Right of Way, 17 B.' 745. 

Suit for damages for outting—Defendant 
alleging non-ezisrence of Jurisdiction — See 

Provincial small <^adsr Courts act, 

1887, sch. II. cl. (2), 5 Ind. Cas. 322. 

Landlord and tenant—Suit by landlord for 
I damages for breach of covenant not to out and 
carry away trees—Waiver of jurisdiotioo—See 
Provincial Small cause courts Act, 
1887, sob. n. art. 31, 26 M. 176=12M.L J. 
264. 

—Lease of—Registration whether necessary 

— See Registration act, i908, s. 2, 5 M. 
i L.J. 27. 

Bight to juice of troes if immoveable pro¬ 
perty—Sec REGISTRATION AOT, 1909, s. 50, 

I 3 B.L.R A.C. 394 = 12 W.R. 366. 

Suit for removal of—See Reb JUDIUATA-^- 
Competency op Court, i Agra 27. 

—See—R ight of Occupancy—acquisi¬ 
tion OF RIGHT, 5 N.W.P. 155. 

\ 

Suit for removal of—Contingent damage. 
Present oaueo of aoiion—See RIGHT OP SUfT 
—Injury to enjoyment op Property, 6 
a. 369 = A.W.N. 1083. 69. 

Deed of sale of land—Trees standing on land, 

whether psee to purchaser as legal incideat 

thereof—See Sale—General, 22 B. 610. 

% 

S 

See Small Cause Court, mofussil, 
Jurisdiction op—General, 3 M.H.O. 237. 

Fruit of a tree aevered and removed—Suit 
for—See Small Cause Court, HoppUasil 
Jurisdiction op—General, 28 p.r. wei. 

Suit for value of treee-Queeliou of title. 
PremnUtron— Sec SMALL CAUSE OOUR'f, 
MOPDBBIL, JLTUSDIOTION OP-GBNBRAL 4 
P.R. 1888. 

Bait lor damages for braaofaes of a—Out And 
muappropriated—Oogniaanoe by Bmall Gitifo 



1871 


THE ALL INDIA DIGEST. 


1872 


concluded. 

Oaurt—iSfr BPECIAI. OB SECOND APPEAL- 

SMALL Cause court Suits, a.W.n. 1888, 

43, 

1 

Mortgage oi fruit of growiqg plantain trees— 
Mortgage of moveable ptoperi>y—Small Cause 
ufttute — Second Appeal—See SPECIAL OB 
sicooND APPEAL —Small Cause court 
S ufT.S. 11 M L.J. 343. 

Ti^udlord aod tenant—Suit for fruit of or 
abaco of proceeds— See SPECIAL OB SECOND 

j^ppEAL—S mall Cause Court Suits, a. 

W.N. J885, 299. 

SPECIAL OR SECOND APPEAL—SMALL 
Cause Court Suits, 5 N.W.P. 24. 

Contract for sale of standing—Chargeable as 
an agreement and not a conveyance — See 
Stamp act. 1879. s. 3. cl. 9.sch. I. art. 21. 22 
B. 785. 

Lease for plauting cocoanut trees—If lessee, 
oultivator—;Sep STAMP ACT. 1879, scb. II, arc. 
13 f6). 15 B. 73. 

Penetration of—Ou neighbour’s wall—Conti* 
nuing actionable nuisance—Threatened injury 
■*—tniuDction—SPECIFIC RELIEF ACT 
1877. s. 55, 31 C. 944-8 C.W.N. 710. 

Tree Tax. 

(1) inavi'—Teinplc—iKain whenextviguislied, 
—Where the right to the tree-tax alone was as¬ 
signed as inam to a temple, the inam becomes 
extinct when tbe trees cease to exist. But when 
the inam consisted of the land on which the 
trees stood, the temple is entitled to the mei- 
varam on the land. JAOANNATHA Pandia- 
JIAR V. MUTHIA PILLAI, 14 M.L.J. 477. 

Trespass. 

See Trespasser. 

• (1)— Trespass, what consliliites- WhcUnr dnm- 
<uic n(ces$afy—Exemplary damages, whtOier 
can begiven. —Trespass is the infringement of a 
right, -and gives a cause of action even when no 
‘'damage results, and not only substantial, but 
exemplary, damages may be given if theoircum- 
staooes require. NOA TUN NYO v. NOA Tha 
Hmat. U.B.R. 1907. 3rd Qur.. Tort 1. 
(U.B.R. 1904-1906, II Tort, p. 9, R.) 

{2J— Chur and Jungle lands — Ousttr, what 
amounts to — Trespass. —A mere trespass with* 
out olaim of right, as in the case of a squatter, 
does not amount to an ouster of the true 
owner. RiADHABI SUNDARI DASSTA v. 

Gaoanendra Nath Tagore, 9 C.W.N. ill. 

13 .W. R. 76, a ) 

■ '(3)—A cl ion/or trespass — Damages-Assessmeiit 
of. —In an action for trespass, a wide latitude 
)s no doubt permissible in assessing damages, 
but nothing can be claimed on aocount of 
aoWal loss unless suohloss is actually traceable 
to the wrong and its natural and necessary 
^oousequence., -Venkatasa NAIKER v. Srini- 
CaABlYAR, 4 H H.O. UO. 


Trespass—confinMcd. 

- (4)-Tj-cqjasscr— Account — Damages. —A tres¬ 
passer IS not liable to account, but is liable for 
damages. SRINIBASH Adak v. NOGENDRA 
Nash dass Kolay, 4 C.W.N. 105. 

{5)—Cultivation of land not evidence of 
irjonp^itl 2 ;ossesswn.—This appeal was based on 
the ground that the lower Court ought to have 
given distinct fiodiog of evidence, whether de« 
fendaut was a trespasser as alleged by plaintifi, 
or was in the relation of a tenant paying rent 
to the plsintifi, which root was accepted by 
plaintifias landlord from defendant as tenant. 
Held that the lower Courts should have oleariy 
stated whether, as a matter of (act. and ir¬ 
respective of the only point found.—uie.. that 
defendant cultivated, he cultivated as tenant 
of plaintiff or as a trespasser. Merely because 
the defendant was a cultivator, the lower Courts 
should not have taken it that it would follow as 
a legal aud logical consequence that the defend¬ 
ant could not be a trespasser. SHEIK GOLAM 
NUJEEP V. SUN Sar Ra.TAH, 2 W.R. 219. 

(6) ——Long ^lowrssion by trespasser 
—/fc^utsilton of title. —A trespasser can acquire 
title to property by long possession thereof. 

Mahara.tah Beer Chundbr Manicka 

BAHADOOR V. AB.IUL GOONIN, 22 W.R. 399. 

(7) — Trespass—Land taktn by Government 

without formality prescribed by Beng. Reg. I 
of 1825— Right of owner tomaintain suit against 
Govemnu 2 nt fur Lands were occupied 

by the Government for the purpose of making 
an embankment without the observance of the 
formality required by Regulation I of 1825. 
Held that the owner of the land was entitled 
to maintain a suit against Government for the 
rent of the laud during the time he was kept 
out of possession. JOYNARAIN BOSE v. COL¬ 
LECTOR OF 24 Pergunnas, Harsh. 56 «U. 
R. F.B. 16 = 1 Hay 122. 

(8) — Trespass—Encroachment on plaintiff’s 
wall—Absence of proof of damage—Injunction, 
right fo-De minimus non curat lex— Specific 
Relief Act (I o/ 1877), ss. 54, 55.—Where it 
was found that defendant encroached on plaint¬ 
iff’s wall but the plaintiff was not able to 
prove any particular damage. Held, per Phil¬ 
ips, J., that plaintiff was not entitled tea man¬ 
datory injunction, but only to some damages. 
Though a plaintiff is generally entitled to in¬ 
junction in addition to damages in a case of 
trespass on bis immovable property, yet where 
be has not proved the extent of the encroach- 
moot or that he has suffered any material in¬ 
jury, an injunctioD should be refused. (18 Cb. 
D. 324. 28 W.R. 552. D.; 14 G. 189, 16 C- 
252, R.) Per Abdur Rahim, *7.—Though an 
injunction is a remedy in equity that can be 
granted or refused at the Court's disccetioo, in 
a case of continuous trespass on plaintiff’a 
immoveable property amounting to an ouster 
of the plaintiff from the land encroached upon 
and where plaintiff has not been guilty of 
laches, the plaintiff would be entitled to ej^- 
ment of defendant and mandatory injunction 



1873 


THE ALL INDIA DIGEST. 


1674 


TreipAii—'Con^tntMi. 

ID addicion to damages,even though there was 
DO material injury suffered by him. An ap¬ 
pellate Oourt, which finds that there was some 
euoroaohmeot on plaintiff's land, is boand to 
find Che least extent ol the encroachment, if it 
could not find the actual extent of the en- 
ocoaohment. The maxim ' de ?niium»s ncm 
curat lex' has no applioation to Cbe law of 
trespass. 80MASUKDABAU CHETTY v. BAPPU, 

12 lad. Cai. 635 = 10 tf.L.T. 473. (16 C. 252. 

22 M. 251, Considered.) 

(9)—Injunction-Suit to close doors ope^icd 

a person in his own ivall—Possibilitij of 
committing lrespa$s~-Possibiltty of iu;u/y.—A 
suit to close doors opened by a person lu his 
own wall, on tbe ground of ibe ptssibility of 
his committing trespass on the plaintiff's land 
or of nis uavtng actually comoaitted tre^p iss, is 
not maintainable. Unless the opening of the 
doors is in itself such an irremediable injury to 
tbe plaintiff Chat be would not be sufficiently 
compensated for by mo ley damages, tbe Uouri 
would, under no circums'>ances, order tbe doors 
to beclosed up. GlUBON v. ABDUIt KAHMAN 
KHAM,3 B. L. R. a. C 411. IH., 10 A. 3d6 = A. 
W. N. 1888. 135 ] 

(10) —Swiffo close door—Trespass appretuud- 
(d~Injury.-—la a suit lor the closing of a 
door opened in a wall adjoining certain land, 
over woich tbe plaintiffs claimed certain rigbc 
allowed them by tbe zemindars, in whom the 
property in tbe land was said to be vested, it 
was held that ibe wall being the wall of the 
detendabt’e bouse, they bad prima facts a right 
to make a door-way m it, and so long as no 
injury was done to tbo plaintiffs' rights, they 
could have no ground of action. If the door 
ware so turatog on its binges that when opened \ 
it disturbed tbe enjoyment by the plaintiffs of 
their rights in the Und, they might being a 
suit to have tbo obstruotion removed. But no . 
suit for the closing of tbe door would lie simply 
on tbe ground that the plaintiffs apprubeoded 
trespass on their land. PakuM 800KH v. 
SUBTA RAM, 2 Agra 119. 

(11) — Opening doors on one's wall — Another's 
land running up to and boraering on wail—In- 
feteiice—Ttespass. —Under ordinary eitcum- 
stances, a man may open a door or a window 
in his wall. But where A opens a door in his 
wall, and it appears that the laud up to tbe wall 
of A'e house is B'aland which runs up Co and 
borders on tbe wall of A, and that, if a person 
oometoutof toe new door of A’e bouse, be 
mult pass on and over B's land, and similarly ! 
any person going into tbe bouse would bave to | 
pass over that land, tbe neoessary inlerence is 
that A’e ubjeot in opaniog the door ie to uee it ' 
and 10 walk therefrom over B'e land, and B is 
perfectly enticted to proteot himself from this * 
being done. A&fBiT Lal v. QOPI. A.W.M. 
UIT, 811. 

Ui)—‘Tort-Trespaaa—PoUca officer — Tret- 
pdae on peraon—AUuter and uroant—Losa of 
trrt'ire.—U a PoUoe officer, in order to arrest 

C. IX—116 


TrespaiB—conftnued. 

suspected person, enters into a building, his- 
actioc would be psima facie justifiable. In 
order to maintain an action for trespass to the 
person of a servant, it must be shown that the 
plaintiff was, by reasnu of defendant’s conduct; 
deprived of the benefit of the servant's service. 
BRA.TENDRA KISSORE ROY CHOWDHUBI V. 
M. A. LUFFBM.AN, 13 C W.N. 489 = 4 lad. 
Cas. 920. 

(13) —rrrspaw—dc/s den e under orders of lav- 
fut suferiitr, rsponsibility Jot—Bouse search — 
Trespass ab initio— oti 2 )crson — Master 
and Servant—Loss of service. —A person cannot 
be held responsible for acts doi.e by him under 
tbe orders and directions of bis lawful superior.. 
If a police-officer, whilst lawfully conducting 
a search, assaults some person on the premises, 
bis entry on tbe premises does not neoessarily 
become unlawful from tbe outset. In all cases 
of action for trespass to tbe person of tbe ser¬ 
vant. it is necessary for tbe master to prove 
that be has, to some extent at least, been depri¬ 
ved of the services of bis servant, owing to the 
wrongful act of tbe alleKed trespasser. BRO- 
.IBNDRA KISSOBE ROY CHAUUHUBI V. M. A. 
Luffeman, 12C.W.N. 982. 

(14) — Tre^ptss—Action in ejectment--^ Right 
to sue - Persons lu 2 fOstes$ion of pfo 2 )ertj/^Parsi 
Anjunutn of Surat —Agiary jyroperty. —Perdooai 
who ara actually in poMdessioo of piop^rty for a 
lung period of time (extending in this case to 
sixty years). wi(b tbe tacit acquiescence of the 
true owners, though they bold under do in¬ 
formal deed of appointment, can sue to eject a 
trespasser from tbe property. JlVAN.Tl JUH* 
SHEDJI LAKDAWALLA V. BUIUOIUI NA8ER- 
WAN^ri Vakil, 11 Bom. L R. 736 »33 B. 499^ 

3 lod. Cae. 710. 

(15) —Immoveable pro])Crt !/— Dedication U> 

charitMan in possession—Itight to 
sue. —A person, who dedicates his immoveable 
property to charity {e.g.t tot constructing and 
maiDtaining an for Pareccs). can mam* 

taio an action with re>^peot to trespass to tbo 
property. PESTOKJl v. NBMCHJND. 0 Bom. 
L.R. 1301. 

(16) — Landlord—Tenure in India—English 
rule.—Th^ rule of English law that a landlord/ 
who has patted with his possession to a tenant» 
cannot sue in trespass for damagu to Ibe pro* 
perty. unleas tbe wrongful ac& complained of 
imports a damage to tbe reversionary interest, 
does not apply to India, where lenuree are in 
tbe nature of a partnership in which bo, to. 
whom tbe land belongs, participaloa with thO; 
oaltivators in the crop. VENKATACUALLA&t 
CHETTY V. AUDIAPPAN AUBALAU. 2 U. 333^ 
[R., 19 Mv 336, 6 M.LJ. 136J 

ill) ^Tre$pa($—Non-ioinder of patliet. —A* 
person who baa trespassed, cannot plead aa 
a defeooe that some one else has trespassed 
along with him and that, therefore^ he alone 
oanoot be eued. KSANDEBAO V. SAKHABAUr 
8 Bon. L.B. 888. 
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'TreapaBS—coniinttei. 

M8)—Sui7/tj- damagei-^Small Cause Court 
- Jurisdiclion—Cw. Pro. CoU {Act V of 1908), 
Second appeal. — A suit (or damages oq 
the allegation that the defendant bad inplaio- 
tifl’s absence entered bis house with police and 
strangers, gone into his inner apartments and 
obliged bis wife and others to remain secluded 
and tborebj humiliated the plaintiff, is clearly 
aiuit for damages for trespass and therefore 
cognizable by a Court of Small Causes. When 
therefore the value is below Rs. 500, no second 
appeal lies. Bhola Nath Saha v. KRISHNA- 
LAL SANA, 10 C.L J. 198=^ I Ind. Cas. 592. (12 
M.L J. 349, F.) 

(19) Settiugfire to and destroyituj pfpptr-vinei 
-on plaintifi's tand — 2'rtspass Suit for damaoes 
Limttation Act, oris. 36. 39.—Trespass cer¬ 
tainly includes the misenief wbich the trespas¬ 
ser comtnits after entering on the land. Art. 
39, Limiatiou Act, applies to a suit for dama¬ 
ges for unl awfully setting fire to. and destroying 
pepper-vioes on plaintiff's land. Art. 36 can 
apply only to cases of malfeasance, etc., not 
provided for by other articles. Bayakool 
NATUV. LAl’URAYIIi MOIDIN KUTTI v POT- 
TARKLUR KOMAN NAIR, |2 M L T. 538 = 23 
M L J. 618 = M W.N. 1912, 1229. (25 C- 69i, 
22 C. 877, 3C.L.R. 509, R.) 

(20) — iort — Trespass — Some-seen ch by 
Magistrate — Statutory justification — Indian 
Arms Act (XI of 1873^, s. 26—.-Irms. general 
search for—Grounds of belief, recording of— 
Code Of Criminal Procedure [.icty cf 1898), 
ss. 96, 106, 165— "Court," when a Magistrate 
is-JudUial Oificers' Protection Act [XVIII if 
1850), s. 1—Acts, executive or Jud’.cial-Malise 
—Bona fides—Dawwi/es—Costs of appal— 
Cross objections.—Held, {Brett, J., disstntient). 
When a statute creates a special tight, but 
certain formalities have to be complied with, 
antecedent to the exercise of that right, a strict 
observance of the formalities is essential to the 
acquisition of that right. In a general search 
foe arms under 3. 25 of the Indian Arms Act, 
1678, the Magistrate, holding such search, 
must first record the grounus of his belief as 
directed therein in oruet to avail himself of the 
proiection of that section from ibe consequence 
of his action. A Magisiraie can only conduct a 
search under s. 105 of the Code of Criminal Pro¬ 
cedure when he is competent to issue a search 
warrant under s. 96 of that Code which applies 
to the issue of a search warrant by the Court. 
Per Maclean, C.J, —Where there are special 
jprovisions in an Act ot Legislature dealing 
with the case of a search for arms and laving 
down what are the oonditions precedent to 
making such a search and there are general 
provisions in another Act of- the Legislature 
dealing with searches generally, and in point 
•of fact, the search was one made for arms, it 
43ught—in the absence of evidence to show that 
the search was made under the general as 

•opposed to the specific legislation—to be taken 

that the search was not made under the gene¬ 
ral pcovisioos authorising eearohes, and.especi' 
•Ally so, when the search was made by one who 


, TreepaaB— continued. 

in the circumstances, bad no power of search 
under the general provisions as to searches. 
The scheme as regards searches under the Code 
of Criminal Procedure is as follows:—( 1 ) The 
Court can issue a search warrant under s. 96. 
or (2), in lieu of that, the Magistrate may him¬ 
self search under s. 196, and (3) s. 165 deals 
with searches by a police officer and not by a 
Magistrate. Tbe duties of a Magistrate in this 
country are at outse executive arid judicial. If 
a search is conducted by a Magistrate in bis 
executive capacity, he cannot rely on Act XVIII 
of 1850 as a protection frem tbe consequences 
of holding a search. Per. Hart ington, J .— 
Where a statute authorises the doing of an act 
which is prima faiie a wrong to an individual, 
the doer must comply strictly with the condi¬ 
tions imposed by the statute, if he desires to 
rely on the statute as a justification for his act. 
A Magistrate cannot be said to be acting judi¬ 
cially in directing a search to be made without 
any proceeding having been instituted before 
him, which he would be called on to determine 
judicially. The respondent, though successful, 
was not allowed bis costs, for pressing charges 
of malice against tbe appellant wbich were held 
to he unfounded. L. 0. CLARKS v. Bra- 
•ibndra kishore rot CHOWDHURI, 13 C. 
W.N 458 = 9 C.L.J. 298=36 C. 433 = 5 MrL.X. 
367 = 2 Ind. Cab. 436. 

(21)—C’iuii not criminal—Indian Penal Code, 
s. 448 —Crtm. Pro. Code, s. 522, applicability oi. 
—Wheo, during the absence of the oomplainant, 
tbe accused took possession of the house in her 
occupation and established there a boy alleged 
to be the adopted son of tbe complainant’s 
father, that tbe accused could not be 

convicted of an offence under 8 448, I.P C., as 
tbe house trespass which th^y committed was 
not a criminal, but a civil trespass: Held, 
also, that no order could be passed by the trying 
Magistrate under s. 522, Grim. Pro. Code, for 
tbe delivery of possession of the bouse to tbe 
complainant, as tbe accused had not beeo con¬ 
victed by tbe Magistrate of any offence attend¬ 
ed by criminal force, and that tbe boui’e 
should be restored to tbe accused, who were 
found in possession of it. 801TA BlSWAL v. 
Dochhi Stbi, 12 C.W.N. 26t. 

{a)—Tre$ 2 >ass—Ccniersion —A trespass on a 
piece of land is by itself no proof of any trespass 
to, or conversion of, any moveables to be found 
on the land at the time the trespass took place. 
Khottathil Ahmad v. muthbdath 
AVUTHRAMAN, 8H.L.J. 273. 

(23)— Action of trespass against Judge—Defect 
of jurisdiction—Burden of proof—Knowledge. 
—An action of trespass will not lie againsk a 
Judge for acting judkiaBy, -unless he knew 
ot had the means of knowing, of the defect of 
jurisdiction, and it lies upon the plaintiff, in 
every suoh ease, to prove that fact. CalDBR 
V. Halkbt. 2H.I.1. 298=3 Hoo.P.C 38=4 
State. Ir. N. 8. 4ei = lfovt(m 898=1 Bar. 
191. 
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Trtfpaii— continued. 

Sait for damages for trespass— See CausB OF 
ACTION, 1 B.L.R. 0.0. 42. 

Sait'b; managers of mosque for trespass in 
respect of property of mosque— See CiV. PRO. 
OODB, 1908, 68. 92. 93. A.W.N. 1892, 9. 

Sait for—Against oo-sharer—Maintainability 

—Sm 00 SHARERS—Suit by Co-sharers, 
2 0.r.L.E. 72. 

Committei by subordinate offisia] under 
superior official’s order—Liability— See COURT 
OP WARDS. 12 C.W.N. 1065*36 0. 29*1 lod. 
Gas. 614. 

See Damages ^ Damages. Suits fob 
1 N.W.e. 24. 9 0.116 = 12 C.L.R. 89. 7 N.W. 
P. 47, 8 B.H.C A.O. 177. 

Damages—House trespass with iotent to 
■commit adultery—Adultery not committed— 
Bight to compeusation for b'^uee-trespass— See 
Damages — MsasuRE and assessment, 

10 U.L.J. 230. 

See DEBTOR AND CREDITOR. 2 lad. Jur. 
O.S. 7. 

Suit for land and compensation for trespass 
—Decree for compensation, by way of rent— 
Whether proper decree— See DECREE —MIS- 
■OELLANEOU6. A.W.N. 1982, 57. 

See INJUNCTION—Special Cases, 8B.H. 
C. 0.0. 85. 

See Jurisdiction of Civil Courts, i M. 

11 J.682. 5 W.R. AotX, Rul. 81. 

Zemindar himself in possession during period 
for wbioh be claimed arrears of rent from patoi- 
dars—Zemindar purchaser at a sale — Sale 
Bubseqaently set aside at the instance of patoi- 
dar Zemindar not to be treated as trespasser 
while he was in possession— Se*. LANDLORD 
AND Tenant—MISCELLANEOUS, 19 C. 267. 

Limitation—Right to compensation for— 
Ste LimTATlON ACT, 1908, art. 39, 6 M. 176. 

See Mahombdan LAW—DOWbb, 1 O.C. 
Bap. 6. 

See Master and Servant, 2 B.L.R. A.O. 
327-11 W.R 101, 2B-L,R. O.C. 140. 

See PLAINT—Form and Contents op 
Plaint, 3 C.L.R. 600. 

By ibebsit—Liability of idol for mesne pro¬ 
mts—See RBLiaiOUB ENDOWMENTS, 12 C.W 
N. 650-7 O.L J. 614-85 C. 601- 

BuH for rent and eviction—Waiver of trespass 
—Deoiee for use and ooenpation—See REST, 
Suit FOB, 9 O. 908-18 C.L.B. 89. 

Sm Bent, 80IT FOB, 2 B.L.B.P.O. 10-11 
V.R.P.C. 6-12 M.LA. 244- 


Trespass—concluded. 

Trust property—S uit in ejectment— Set-off 
by trespasser—Equitable defence—See RIGHT 
OP Suit—Trusts, suits relating to, 18 

B. 721. 

See Road, 3 B.L.R.A.C. 351=12 W.R. 
275. 

Owner may chop off penetrating roots—No 
notice necessary if be does not—on the other’s 
land—See Trees, 31 C. 944=8 O.W.N. 710. 

Trespass, Cattle. 

See ACT I OF 1871. 

Trespasser. 

See Trespass. 

(1)—.4 person enlUled to claim a right of 
occupancy in the sir-land attached to a mahal 
not a trespasser. —A proprietor of a mabal, wbo 
has parted wish, or lost, bis proprietary rights 
ia it, and who, being in possession, even though 
constructively, is entitled to claim the occu¬ 
pancy as an ex-proprietary tenant, cannot be 
treated as a trespasser, and a suit to eject him 
cannot be maintained. Bakhat Ram v. 
WAZIR ALI, 1 A. 448. 

12)— Trespassi} — Ejectmenl—Suit by single 
en-sharer. —Any one or more of several joint 
co-sbarers ie entitled to sue to eject a trespasser 
upon the land held in common. JAIQOPAL 
BINGH V. KAULEBBAR RAI, A.W.N. 1882, 
132. [D., 16 A. 420-A.W.N. 1894, 164.] 

(Z)—hyibiHlyof-~-Profits of land in possession 
of trtspasser.—Jjeld that trespassers in actual 
occupatioo of land are /acic bound to ac¬ 

count for the profits of the land, and not merely 
to pay a sum equivalent to that for which the 
land might have been let to others. 8RI RAM 
V. Ram Pbag.\SH. 12 O.C. 164 = 2 Ind. Caa. 
835. (2 A. 651, Dies.) 

[4)— Trespasser, suit agamst, by person Uis- 
possessed—Plaintiff entitled to rtcover on the 
strength of preiious possession—Hindu Law— 
Unchastily after husband's death, no ground for 
exclusion after inheritance. —Where tbe plaintiff 
has been in possession for many years and is 
dispossessed by the defendant, be is entitled to 
recover possessioo on tbe strength of bis pre- 
vioui possession as against tbe defendant who 
is a mere trespasser. A widow does not lose 
bet right of inheriting land left by her husband 
simply because after bis death she lived as tbe 
mislressofbet husband’s brother, NAOESBAR 
V. PURAN DEI, 11 Ind, Cas. 279. 

(6)— Trespasser— Plea— Whether holding 
transferable or not.—In a huit for the recovery 
of a noldiDg, if the defendant be a trespasser, it 
ie not open to bim to raise tbe question of 
transferability—a question whiob can be raised 
only by the landlord or by persons deriving 
title from tbe landlord or by jndioial ptooeed- 
ings held at bis instance. (2 C.W.N. 279, 6 
O.W 624. F.i 24 G. 865.10.W.N. 896, 26 

C. 727,11 C.W.N. 76. 27 0. 187, R.; 11 C.W- 
N. 88, 6 C.L.J, 48. D.) Where tbe plaintiff 
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Trespaaser— continued. - 

purchased only a portion of the holding, no 
question of transferability could arise. KaBAIN 
Kamila v. Dina ^andhu Singh. 2 Ind. 
Cas.se. (20 C. 590, R.) 

SreBEN. ACT VIII OF 1895, s. 50. 7 C.W. 
N.132. 

Recovery of possession from—Suit by occu¬ 
pancy raiyat—Limitation—See BEN. ACT VIII 
OF 1885, art. 3, 16 C. 317. 

Prohibitory assessment—Land Revenne— 
See Mad. act II OF 1864, 27 M. 386. 

Under-tenant of sir land — Rights of—Suit 
against trespassers—See U.P. ACT XII OF 
1981. s- 8, A.W.N. 1882, 63. 

See U.P. ACT XII OF 1881, S9. 93, 95. 23 A. 
360 = A.W.N. 1901, 127. 

The CO.sharer’s lessee is not a—See U P. ACT 
II OF 1901. s. 197. A.W.N. 1906, 222 = 3 A.L.J. 
767. 

See Burden of proof—Ejectment, 19 
B. 83. 

Decree forxnesne profits against trespasser in 
possession—Costs of oollection of rents not to be 
deducted irt calculating amount of mesne pro¬ 
fits—See Civ. Pro- Code. 1908. s. 2 (12), O. 
XX, r. 12, 22 A. 262 = A.W.N. 1900, 57. 

See Common LAND, 105 P.R. 1901. 

Joint family—Suit by member to eject tres¬ 
passer—Sec Co-SHAREBS—S uit by co¬ 
sharers, 1 A.L.J. 643. 

See Co-SHARBRS- Suit by co-sharers, 
5N.W.P. 182. 

Declaration of right—Title not proved— 
Maintainability of suit on the strength of 
possession-See DeclarxtorY DECREE, 
huiT FOR—General, a.w.N 1887, 56. 

See Ejectment, suit for, 19 B. 823. 

Act XII of 1881, 3. 36. service of notice 
under—Effect-Ejectment suit-See ESTOPPEL 
—ESTOPPEL BY CONDUCT, 15 A. 189 = A.W. 
N. 1893, 93. 

See Landlord and Tenant—Mirasdar, 
19 B. 138. 

See Landlord and Tenant—relation¬ 
ship OF LANDLORD AND TENANT, 3 N.W.P. 
179. 

Trespasser granting thika lease— See LAND¬ 
LORD AND Tenant — Relationship of 

LANDLORD AND TENANT. 1 C.W-N. 142. 

Cultivating homefatm lands of landlord— 
Effect—See LANDLORD AND TENANT—RELA¬ 
TIONSHIP OF LANDLORD AND TENANT. 8 Ind. 
Cas. 431, 


Trespasser— concluded. 

Abandonment of holding by tenant—Bight 
of person claiming through tenant— See LAND¬ 
LORD AND TENANT—Miscellaneous. 12 0. 
P.L.R. 160. 

Suit by zemiedar for removal of trees planted 
by trespasser—See LIMITATION ACT, 1908, 
arts. 32, 120, 10 A. 6.34 = A.W.N. 1888, 257. 

Auction sale—Property sold in possession of 
—Formal possession — Adverse possession— 
Tacking of the poseeasioo of two trespapeers— 
See LIMITATION ACT, 1908, arts. 136, 137, 
142, 144, 5 Ind. Cas. 273. 

Independent trespassers—Adverse possession 
—Limitation—See LIMITATION ACT, 1908, 
arts. 137, 142, 144, 7 A.L.J. 1184. 

Mortgage with possession—Redemption by 
trespasser— Mortgagor’s right—See LIMITA' 
TION ACT. 1903, arts. 142, 144, 148, U.B.B. 
1906, Limitation 9, 

Mortgagee ousted by—Adverse possession by 
trespasser against mortgagee, when good also 
as against mortgagor— Onus of proof— See 
Limitation act. 1908, art. 144,18 B. 51. 

Decree got by one trespasser against another, 
effect of in computing period of twelve years— 
See Limitation act. 1908, arts, 144, 142, 
s. 28, 2 C.W.N. 315. 

Mesne profits awarded against—Collection 
expenses when allowable to—See MESNE PRO¬ 
FITS—MODE OF ASSESSMENT, 23 A. 252= A, 
W.N. 1901. SO. 

Mortgagee taking possession as—Redemption 
after 12 years—Limitation—See MORTGAGE 
—REDEMPTION, 232 P.L.R. 1911. 

Suit to ejeot—from a village—Competence of 
one or more oo-shatecs co sue—See PARTIES 
TO SUIT—General, a.w.N. 1901, 36. 

Whether constructive possession may be 
presumed in favour of—Effect of adverse pos¬ 
session of part—See POSSESSION—ADVERSE 
POSSESSION, 8 A.L J. 247. 

Decree against owner—Attachment of pro¬ 
perty in execution—Ruoning of time in favour 
of trespasser not arrested by atiaobment—Ad' 
verse possession —See POSSESSION—ADVERSE 
POSSESSION, 11 M.L.J. 844. 

Possession is good title against—Suit against 

—See Possession—Suits for possession, 
12 O.C. 129 = 2 Ind. Cas.- 599. ^ 

See Possession—Suits for possession. 

2 C.L.R. 292. 

See SERVICE TENURE, 16 B. 32. 

Suit by—to recover possession—See SPECIFIU 
Relief act, 1877. s. 9.15 B. 685. 

Usufructuary mortgage — Disturbance of 
possession by—Right to sue for mortgage* 
money—See Transfer OF Property act, 
1882, 8. 68 (c). 19 A. 19l=A.W.N. 1897, 14. 
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Trespau to Goods. 

{D-^Comptnsatioti-^Damage—Land Revenue 
C<)d«—(Bom. Act V of 1879j, s. 43, Rule 38— 
Ufatwal product—Imposition of fees for ezeavat- 
ed atones and earth—Trees. —Tbeplaiotifi took 
a plot of land at Matherao from the Goveromeat 
(defeodant), under a lease, the conditions of 
which were that he (plaintifi) should build one 
buDgalow and that be should not carry on any 
excavation on the land without the previous 
permission in writing of the Collector. The 
plaintiff (hen applied for right to dig stones for 
building purposes. This permission was given, 
liateron, while the bungalow was in course of 
construction, the pl-tiotifi was required by the 
Superintendent of Matheran to erect boundary 
pillars on bis land : in constructing these he 
used stones which bad previously been excavat¬ 
ed under the permission already granted. 
Upon this the defendant called upon the plaint¬ 
iff to pay for the stones so used and on his 
declining to do so, the sum (Rs. 2-6 0) was 
realized by attachment and sale of the plaint¬ 
iff’s moveable property. The plaintiff, there¬ 
upon, filed this suit praying, inter alia, for 
damages iRs, 200) in recovering the amount 
realized from him : Held, (If that the suit 
was one foe damages in respect of trespass to 
goods, and that be was entitled to recover from 
the defendant Rs. 2-8-0; {'Z( that the plaintiff 
was not liable under s. 43 of the Land Revenue 
Code, 1879, for unautborizedly removiug *'any 
other natural product” from the land, since the 
expression does not include excavated stones ; 
(8) that under Rule 38 of the Land Revenue 
Code, 1879, the Collector was not justified in 
recovering fees for excavated stone used by 
the plaintiff in erecting boundary pillars. 
Madhavadas V. Secretary of state, 6 
Bom. L.R. 1117. 

Trial. 

Suit for possession of properly and also for 
mesne profits—Power of Court to order sepa¬ 
rate—See DECREE—DECREE, FORM OF, 14 A. 
fi31=-A.W.N. 1892, 164. 

Tribunal of Appeal. 

See Bom. act IV OF 1898, e. 48 (11), 7 Bom. 
L.R. 569»29B. 614. 

Tribunal of appeal is not a Court of Justice 
See High Court, jubibliction of-Bom- 
BAY.6 Bom. L.R. 43l“27 B. 424. 

Tributary Mehali. 

(1 )—Tributary mehals—Mohurbhunj -Powers 
Hovemmenl, extent of — Jurisdiction. —The Tri. 
butary mehals are a portion of British India, 
which the Oovernment of India baa exempted 
from the ordinary law and jurisdiction of tbe 
Courts, and governs tbrough special officials 
and enactments. Tbe powers of Government 
M to the Mohntbhanj (one of the ‘'eatatee” 
fonning the Tributary mehals), whatever they 
nay be, do not extend to empowering 
fagally eonstituted tribonala of a British 
Diitriot to (ollow, in that district, and in the 


Tributary HehaU— concluded* 

case of the residents in it, any procedure, and 
to exercise auy jurisdiction, other than that 
created by tbe law. Tbe Tributary mehals (and 
Moburbunj) being British India and being 
excluded from tbe operation of all tbe laws in 
force in British India, unless specially extend¬ 
ed to them, tbe orders of Government, 
conferring powers on particular officers over 
criminal offences committed within tbe Tri¬ 
butary mehals, are without authority. Where, 
on a British subject residing in Midnapore 
(and apparently a ryot of tbe Maharaja of 
Moburbbunj) being charged with defamation 
before tbe Maharaja of Moburbbunj, tbe case 
against him was traneferred, on an application 
by tbe accused himself, to tbe Midnapore 
Magistrate, who was also assistant superinten¬ 
dent of tbe Tributary mehals, and tried, 
the proceedings were wUbout jurisdiction. 
HURSEE MABAPATRO V. DlNOBUND PATRO, 
7 C. 523 = 9 C L.R. 93. [R..8C-985, P.B. = 9 
C. 288.) 

Tributary Mebals of Orissa. 

(1) -MnyoorbiDij.— Tbe tributary mehals of 
Orissa, of which Mayoorbunj is one, do not 
form part of British India, RataN Mahanti 
v. Kh.atoo 8AHOO. 29 C. 400 = 6 C W-N 973. 

Tricbinopoly. 

Suit for land situated wifhin Pudukottah— 
Jurisdiction of Civil Court of—Sre JURISDIC¬ 
TION—SUITS FOR Land. 2 M H.C. 437. 

Trover. 

(1) —Action of trover—Sale of goods .—Goods 
contracted to be sold and delivered " free on 
board,” to be paid for by cash or bills, at the 
option of the purchasers, were delivered on 
board, and receipts taken from the mate by 
tbe lighterman employed by tbe sellers, wbo 
banded tbe same over to them. The seller, 
appri.sed tbe purcbesers of tbe delivery, 
who elected to pay for tbe goods by a bill 
which tbe sellers having drawn, was duly 
accepted by tbe purchasers. The sellers re¬ 
tained tbe mate’s receipts for the goods, but tbe 
master signed tbe bill of lading in tbe pur- 
chasers’ names, wbo, while the bill they accept¬ 
ed was running became insolvent, In such 
circumsiaoces. held, by the Judicial Committee 
of ibe Privy Council (reversing the verdict and 
judgment of tbe Supreme Court at Hombay), 
that trover would not lie for tbe goods, for 
that, on their delivery on board the vessel, they 
were no longer in transit7i, so as to be stopped 
by tbe sellers ; and (bat tbe retention of tbe 
receipts by tbe sellers was immaterial, as, 
after tbeir election to be paid by a bill, tbe 
receipts of tbe mate were not essential to tbe 
transaction between tbe seller and purchaser. 
COWA8JBB V. Thompson, 8 H.I.A. 422 = 5 
Hoo. P.C. 168=1 Bar. 298. 

(2) — Action of trover —Bill of safe.—A Bill of 
sale and assignment of goods, described as being 
in certain warehouses belonging to A, was given 
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concluded. 

by him for the loan of a sum expressed to have 
been paid on the day of the date thereof. 
Upon an action of trover brought against the 
assignee of A., who had seized the goods, ic 
appeared, in evidence, that a portion only of 
the goods was in the warehouse specified at the 
date of the sale, and that no pare of the loan 
was paid on that day, the same being discharg¬ 
ed, by instalments, a few days afterwards: 
whereupon, the Judges of the Supreme Court 
bold that there bad been no valid transfer, and 
onsequently, no conversion, and gave an in¬ 
terlocutory judgment and verdict in accordance 
with suoh view. Held, by the Judicial Com¬ 
mittee, on appeal from such judgment and 
verdict, and from an order refusing a new trial 
that the judgment and verdict were not justified 
by the evid nee, and must be reversed, and 
new trial granted. MUTYLOLL Seal v. 
O DOWDa, 4 M.I.A, 382=6 Moo. P.C. 324 = 
1 Sar. 869. 

Action for—, of wife against husband— See 
ACT III OF 1874, 8S. 7. 8. I C. 235. 

Unauthorised pledge of good^ by servant— 
Suit in trover—See CONTRACT ACT. 1872. 
s. 178, 4 C. 497 = 3 C.L R. 398. 

See Damages—Damages, Suit for, 13 
M.I.A. 69. 

Currency notes entrusted for a specific pur¬ 
pose—Notes lost by gambling loan—Bailment 
—Bona fide holder for value — Costs — See 

Gambling, g B.L.R. S8 i. 

Sec Limitation—General. 5 M.t.a. 234, 

See Negotiable Instruments—Hdn- 
DIES, 18 B. 670. 

See RIGHT OP Suit—MISCELLANEOUS, 12 
M.I.A. 507. 

Trust. 

See ACT XX OF 1863. 

Sec Civ. Pro. Code, 1908, ss. 92, 93. 

See ClV. Pro. Code, 1908, 0. XXXI, rr. 1— 
3. 

See HINDU LAW—RELIGIOUS ENDOW¬ 
MENTS. 

See Limitation act, 1908, s. lo. 

See Mahomedan Law—Wakf. 

See Religious endowments. 

See Right op Suit—Endowments, suits 

RELATING TO. 

See Bight of Suit—Trusts, Suits re¬ 
lating TO. 

See Trusts act, 1882. 


Trust — continued. 

(1) —in Hindu law ^Engliih Law, how 
far applicable. —Trusts are no more strange to 
the Hindu than to the English system of law. 
But, while the substantive Hindu law insists 
as strongly as any on the suppression of fraud 
and the fulfilment of promises, it fails to 
furnish the detailed rules by which effect is to 
be given to its principles in cases of trust. It 
contemplates no such power and flexibility in 
the legal maohinery as are an integral element 
of the English equity system. If, therefore, 

; the Court is called on to give to a trust in any 
given case, it I'^ofts, indeed, to the Hindu law of 
property to determine the estate of the trustee; 
but, in many of the duties it annexes to that 
; estate, the right it recognizes as arising from 
1 the position of beneficiaries, and the means by 
which their rights are made effectual, it is 
I governed by the rules of English equity. There 
i are no others that it can apply. It has to take 
I care, in applying them, not to violate the “laws, 

. manners, customs and usages” of the native 
I community as these may subsist. It must not 
' allow a trust to be made a means of conferring 
a gift either inter vivos or by testamentary dis¬ 
position upon a person not in existence at the 
moment when the donation is declared. It 
must not allow it to effect a course of a devolu¬ 
tion opposed to the Hindu law of property and 
succession. Thus, the operation of native laws 
is preserved as to the estates that may be taken 
in property and the purposes to which they 
may be applied, while it gains a flexible adap¬ 
tation to new oircumstances from the English 
system. In meeting an exigenoy, or taking 
cognizance of a form of right not provided for in 
the shasfras, the Court in exercising its juritdic- 
lion under s. 41 of the Letters Patent (Bombay), 
may certainly apply the Hindu law. It must 
be careful not to overlook it, but, taking the 
Hindu law as one of its dafa, it applies “ Eng* 
lish law ’’ also in the form of equity to all or 
nearly all the questions that arise. In re 

Kahandas Narrandas, S B. 1S4. 

(2) — Trust of immoveable property—DecZaru- 
lion atid acceptafioti of frusZ.—Donatio Mortis 
Causa—[A declaration of trust accepted by the 

I trustee and accompanied by the handing over of 
the title-deeds is a valid donatio mortis causa 
which must be accompanied by delivery of 
possession. The Statute of Frauds is not appli¬ 
cable here and a trust of lands may be de¬ 
clared by parol.] MAUNG KYAW v. MAUNO 
BHWE YO, L.B.R. 1893—1900, 9. 

(3) —Will, Construction of—Trust .—Technical 
language is not necessary to create a trust. 
Words of recommendation, request, entreaty, 
wish or expectation, addressed to a devisee or 
legatee, will make him a trustee for the person 
or persons, in whose favour such expressions are 
used provided the testator has pointed out, with 
sufficient clearness and certainty, both t^ 
subject-matter and the object or objeote 
of the intended trust. Where, therefore, » 
testator stated in his will “I give to my 
dearly beloved wife, the whole of my pw* 
petty, both real and personal including mr 
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Truit—coniiniwci. 


G. P. Notes, Delhi Bank shares eto.. feel¬ 
ing conndent that she will act justly to our 
ohildreD, in dividing the same, wheu no 
longer reqnired by her “and she, by her wilU 
left the Bank shares to one of her children ; 
held, that the first will gave the widow a life 
interest only in her husband’s property, that 
she became a trustee of his estate, with a 
power of appointment in favour of her children 
and that the Bank shares devised to one of 
her children, could not be sold in execution 
of a decree against the executors of the widow's 
estate as portion of her estate. Rsvnor v. 
The MussooRiE Bank, 2 A. 56. (Churmck 
V, Tucker, Law Rep. 17 Eq. 320, Km^ht 
v. Knight, 3 Beav. 172=11 G. and P. 513. Le 
Marchant y. LcMayehant \ R. Law Rep. 18 
Eq. 414.) 

(4)—Handing over i>roiieytii in aniidpatioa of 
death—Creatum of trukt (parolf. — Where a 
person in anticipation of his death, baodtd 
over his properly to his brother and verbally 
directed him to pay certain specified debts and 
to apply the surplus lor the necessity and sup¬ 
port of his family, it was held, tbai, at any rate 
so far as the debts were concerned a good trust 
was created, since a trust might be created 
either by written ioslrument or by oral decla- 
raiion. In India especially, a Court must re¬ 
quire a transaction of this kind to be very 
completely proved before holdiog that a good 
trust has been created. The tru^t was not one 
iu the nature of a testamentary disposition, 
though it certainly was created by reason of the 
aaiioipatioD of death and could not. after the 
death of the testator, be recalled or questioned 
by his representatives. SUDDA SOOK KOO- 
TABY V. RamCHUNDEB, 17 C. 620. 


in the hands of an innooent purchaser for' 
value without noiice of suoh trust. EaiT 
Bamv. Durga Prasad, s A. 608=A.1B.N. 
1883, 161. A. 361, Observed.) 

(l)—Will—Cor.str-uclion — Uncertainty. — No 
trust is created by the words in a will. “ The 
executors should give my brothers, their wives, 
and children, according to their lexeoulors') 
wishes." Eumarasami v. SubbarAYA. 9 
H 325. 

(8) -^Land given for certain purposes~No 
creation of trust—Donor entitled to recover 
bad: land where no longer used for purpose .— 
Where land was given for the purpose of a 
temple being built thereon and ibe donee 
mortgaged to another the temple built by him 
on the land, there was notru<-^t created and the 
donor could not recover the land so long as the 
temple stood on the land. But be bad a rever¬ 
sionary right, when the land was no longer 
uped for the purpose for which it was given. 
DEBi PRASAD V. Ram Prasad, 2CP.L.R. 
70. 

(9) -’Co-sharer iakiugpossession of relinquish¬ 

ed properly a Trustee.—A co-.sharer taking pos- 
seseion of on absconder's property under a clause 
in the administration paper of a village, stating in 
general terms that absconders from tbe village 
cim receive back tbcir property on tbeir return, 
cannot be held to be a trustee for such ab¬ 
sconder, unless there is evidence that he accept¬ 
ed tbe trust. And a vague statement in tbe 
admioistratioD'paper that absconders shall get 
back tbeir property on tbeir return, cannot be 
evidence of such acceptance. PlAREY LAD v. 
SALtGA. 2 A. 394. C/f-. 3 A- 458.] 


{b)—Beneficiary’s light to sue trustee for ac \ 
count—Discretion to trustei — Dtsiincii-jn between 
tfusl, condition and fiduciary power.—A will 
ran " I bequeath Rs. 6.000 for the marriage 
oxpenses of my daughter S. to be paid when 
that event happens.“ J3tld that tbe case was 
One of trust and that the subject-matter of ihe 
trust was not tbo power only to spend out of 
the fund, but the fund itself. No discretion is 
given to the trustees under the will to spend 
what was neoessary or legitimate, but they are 
directed to pay the whole amount. So, if ibc 
ceremonial expenses did not ex&aust the fund, 
tbe trustees were under an obligation to present 
the balanoa to B, tbe beneficiary. 8 bad there¬ 
fore a right to sue for an accoant and for tbe 
btlaoce. Distinotion between trust, condition 
and fiduciary power explained. OHANDUUAD 
BaUBAKHIOMAL V. 8ITABAD 16.L.R. 268. 
(26M.497,J?.) 

jfi)—Transfer of trust property—Purchaser 
soithout notice.—’Where a person sentenced 
to transportation for life makes over bis proper¬ 
ties to be managed by his brother cr other near 
relative, and requesls the revenue authorities 
to have them traotfarced in the name of 
^tter, noh traneler is in the nsture of a trail. 
But the real owoac oannot follow tbe property 


(10)— Wnjib-ul ars— Ab.^enf share holders— 
Trust —An entry in an administration-paper 
that absent share holders shall, on tbeir return 
to tbe village, have their shares surrendered to 
them by tbeir present occupiers, does not 
necessarily constitute a valid trust in favour of 
such absentees, though it may be evidenoe of 
such a trust. 3upb an entry oannot be regard¬ 
ed as evidence of s pre-existing trust or as an 
admission of such trust by tbe occupiers. 
HarhHA.j V. (tUMani, 2 A. 493, [R., 8 A. 

458. 13 C.P.L.R. 99.J 

{ID—Entry in record of rights—Wfiothtr 
amounts to trust--Purchoscr tvithoul notice.—Ats 
entry in a village record-of-rights, caused by tbe 
recorded proprietore of a share to be made there¬ 
in to tbe efiect that a certain person claimed a 
portion of suoh share, and that they were will¬ 
ing to admit bis right, whenever be paid them 
a certain amount of money, does not amount to 
a declaration of trnst in favour of such person, 
and cannot be regarded as evidence of any snob 
traat. Even if it could be held to be a truat, 
the property cannot be followed in tbe bands of 
a purobasar for value without notioe. KAHAD- 
8INOH v. BATUD FATlMAf 2 A. 460. [R., 

9 A. 97-6 A.WJi. 808.} 
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(1-2)—Sni/ jor possession—Allegation of trans¬ 
fer by way cf trust—Plaintiff to make out prima 
facie case of trust—Defendant's failure to 
substantiate defence—Plaintiff not entitled to 
decree by reason of.—This was a suit for possee- 
sjoo of lands with mesne profits. Plaintifi’s 
case was that he and A, one of the dDfendaots, 
beinc entitled to certain properly in equal 
shares, he made over his share to K, the wife of 
A to be held by her in trust for him, K 
having died, her daughter, the appellant, was 
in possession, and plaintiff applied to her for 
what he was entitled to. but she refused to give 
up anything alleging that the plaintiff had sold 
bis share to K who bed made a gift of it to her. 
The defence thus set up was that plaintiff had 
sold his share to K for Rg. 3.000, and that she 
and the appellaai claiming under her had been 
in possession for more than twelve years, and 
that there never was anj' trust whatever. The 
lower Court considered it proved that K did not 
purchase the plaintiff’s share, but that the 
share bad been made over to her as a trust and 
gave judgment for tbe plaintiff, but on appeal, 
the High Court, held that tbe lower Court’s 
decision was erroneous. Plaintiff, having 
wholly failed to prove his case, bis suit ought 
to have been dismissed without anv reference to 
tbe defence set up. The plaintiff’s case was 
that he gave the property to K in trust. Unless 
he could establish tbetrus^.. be had, on the face 
of his plaint, no cau.se of action, and no right 
to come into Court at all. And unless he made 
out at least a prima facie trust, he certainly 
was not entitled to call upon the defendants for 
their defence or in any way to look to or 
attempt to rely on the defence set up. He bad 
not only not made out any prima facie case of 
trust but be had not even alleged thataay deed 
of trust was executed or that any writing took 
place at the time of tbe alleged creation of the 
trust. Proof of the trust was thus limited to the 
statements of certain witnesses, but tbe High 
Court considered their evidence to be perfectly 
unreliable and not to be such as would justify 
any Court in finding, as a fact, that a trust 
was created. KhOODEE.IENNISSA Bibee v. 
AFSUR HOSSEIN, 2 W.R. 58. 

• 

{lZ)—Trn^t created by will—Collector, if could 
take charge of proj)eriy—Act XL of 1858.— 
Where, under tbe terms of a will, certain pro¬ 
perties have been dedicated to the worship of 
an idol and a trust has also been created with 
respect to certain other properties for the pur¬ 
poses detailed in the will, viz., tbe mainte- 
nanceof religious worship and charitable institu¬ 
tions, tbe Collector could not. under Act XL of 
1658, take charge of tbe properties in respect of 
wbich|the trust is created. Rajessuree Debia 
V. JOGENDRO NATH ROY, 23 W.R. 278. 

{li)—Moveable and immoveable property — 
Voluntary settlement—Trustee, Possessioti not 
delivtved to—Charitable trust .—Casa where a 
suit for an accounc and recovery of tbe net 
amount, alleged to have been realised by the 
defendant under a succession certificate obtain* 
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ed by him to collect the debts doe to the estate 
of a deceased person after the execution by tbe 
collateral heirs and daughter of tbe deceased' 
of a document to the plaintiff assigning to him 
for specified charitable and religious purposes 
all the moveable and immoveable property of 
the deceased, was held to fail. The Court ob¬ 
served that, though it was not prepared to lay 
down as a general proposition, that, in all 
transactions pertaining to moveable property, 
actual transmutation of possession is essential 
for tbe complete creation of a trust, ye(, in 
this special case, it was necessary for the pur¬ 
pose of proving a complete divesting of them¬ 
selves by the defendants of their interest in 
EUch property. Ram SlNGH v. SANTOKH 

Singh. 14 P.R. 1896. 

fl5)— Tnist.Creation of—No transmutation of 
possfs.sioH —Subseguent disposition by donor— 
Income.—When once a trust is properly created, 
ic cannot be defeated by any subsequent act of 
tbe settler although there is no transmutation 
of possession. All subsequent dispositions of 
portions of the property to different members 
of the donor's family must be regarded, not as 
gifts to them or creations of new trusts in 
their favour which he has no power to make, 
but as acts of a trustee and only available in 
favour cf the parties to tbe extent of the shares 
to which they may be entitled. But this applies 
only to dispositions of principal. Payments 
which have been made to any of tbe family oat 
of the income of the property for their main¬ 
tenance or other family expenses, ought not to 
be disturbed, or tbe parties made to account 
for what they have received ; for there may be 
circumstances which would render it inequit¬ 
able to take an account of tbe income, apportion 
it among the different parties and charge any 
of them with what he or she may have received 
beyond bis or her share of the income SlB 
JamsbtjiJijibhaiv SONABAT. 2B.H.C. 133, 
[B . 9 B. 115, 20 0. SI, P. B., U.B.R. 1892— 
1896, Vol. II, 645; D., 10 Bom. L. R. 1209.] 

(16) —Manager of Joint family—Agent-Trus¬ 
tee and cestui que frust—Tbe manager of a 
joint family property is not tbe agent of the 
members of tbe family so as to make them 
liable to be sued as if thev were the principals. 
The relation of such persons is not that of 
principal and agent, or of partners: it is mneb 
more like that of trustee and que trust. 

ANNAMALAI CHETTY v. MURUGESA CHETTl, 

26 M. 544. P.C.=7C.W.N 754=30 I A. 210= 
13 M.L J. 287 = 5 Bora. L.R. 494 = 8 Sar. 523. 
[Ej^pl, 5 M.L.T. 145 = 19 M.L.J. 70=39 
M. 271; R., 24 P.R. 1904. 29 A. 37 = 6 A-L.J. 
785 = A.\V.N. 1906 261, 30 A. 422=3 A.L.J. 
375 = A.W.N. 1908, 175=4 M.L.T. 49, 13 
C.W.N. 815.] 

(J7 Party setting up a seea-el trust—Evi¬ 
dence. —k party setting up a secret trust must 
show that tbe trust was communicated to the 
universal legatee by the testator, and that the 
legatee agreed to accept j^ropeity bequeathed, 
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-oo those terms. KALI Char\N GHOSAL v. 
RAM Chandra Mandal, 30 c. 783. v, 

Badley, M8‘T8) 3Ch. A C. 36-2. R) Ifl.. IC.L.J. 
388, 31 M. 187 = 18 M L.J. 158.J 

(IH)—Original tru^t departed from for aboui 
.three huudred years—Origvinl trust useless -— 
Wben properties b<ive been held on trust for a 
period o! nearly three hundred years for an 
object difierent from the original trust, effect 
oaonot be given to the original tru°t. AUGUS¬ 
TINE V. MedLYCOTT, 15 M. 241. 

(19»— Confidential relationship—Transactions 
beivieen persons holding. —Persons standing in 
a oonfidential relation towards others cannot 
entitle themselve.s to hold benefits which those 
Others may have conferred upon them, unless 
they can show to the satisfaction of the Court 
that the person by whom the benefits have been 
conferred bad competent and independent ^ 
advice in cooferi-ing them. This applies to the ' 
oase of trustee and ces'iti guet’usi- Raghu- 
NATH.ll V VaR-IIWandas, 8 Bom. L.R 523 
= 30 B. 578. 

(20) —DismissrtZ o/ hereditary trustee—Right 
■of heirs — Mtnority of heirs—Effect. —In the 
case of hereditary offices, the dismissal of a 
hereditary trustee will not work a forfeiture of 
such office, but it denceud^ to the next heir if 
of full age. If the next heir is a minor, a 
proper person .'should be appointed trustee 
during the minority. MUTHU Kumara MUDA- 
LIAR V, PALANIAPPA CHETTIAB, 9 M.L.T. 
495. (19 M. 286. P.) 

(21) —Deed of — Consirucl'on —Distinct Tprovi 
sions for devolution of tnisleeship and of bene¬ 
ficial interest — Clear language tit one — 
Ambiguity in the other —Cons'^ruc ton placed on 
earlier document —Use in inUrpretituj later 
doeument—" Btirs,'* meaning of.—In c>n<teru- 
iog an instrument which provided that certain 
pension was to devolve on the ‘ heirs ’ of the 
original pensioners, it was contended that the 
term ‘ heirs ’ must mean ' heirs' who are also 
‘ descendants’ because, the terms ‘ heirs ’ and 
** descendants' were used as convertible terms 
in describing the descent of certain trusteeship 
including the trusteeship of the pension. Held 
that it could not be assumed that the donor 
intended the descent of the trusteeship and the 
descent of the beuefloial interest to be governed 
by the same rules. The ambiguity of the 
language used on the one subject cannot control 
the clear and unambiguous words employed 
with regard to the other. The oonetruction 
placed on an earlier document could not be 
used in oonstraing a later document executed 
by the same person, wben the later doca* 
meat did not embody or refer to the earlier 
docoment, and when, farther, they did not 

~ form ^rte of the aame tranaaction and were 
not even eontemporaneous. Not ooald the 
■deoirion on the earlier doonment afford a preoe- 
dent for the interpretation of the later docu¬ 
ment when the language of the twodoenments 
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was found to be entirely dissimilar. HAIDAR 
Husain Khan Faghfur Mirza. s C. W.N. 
817 = 2C.L J 57 = 8 0 C. 270=2? A. 383, P.C. 
= 15 U.LJ. S27 = 7Bom. L.R. 850 = 3 A L.J. 
64=32 I.A. 135 = 8 Sar. 826. (16I.A. 175. R. 

niul D.) 


(22) -Objection .'o appointment of truste <—■ 
Procedure. —If there c'hould be any objection 
that a person was illegally .appointed trustee, 
an application might be mado by any person 
interested in the performaoca of the trii<t to 
have him removed, aodanew tru>tes appointed 
by the Court underthe Code. DiSHEN ChanD 
Basawatv. Nadir Hossrin. 13 C 329 = 13 
I.A.l, P.C. = 5Sar. 113. [Rel. on, 26 M. 450.) 

(23) —Esta e subject to partial tru'ts — Vest¬ 
ing not poitjunied.—Thc creation of p.srtial 
trusts or charge.s 00 the estate would not post¬ 
pone the vesting in possession; nor would it have 
the effeot of letting in grandsons of tbe (est^itor 
born after bis deaib and during the continu¬ 
ance of the trusts or charges, ('.! C.L.R. 121, 
Discussed.) Extra-judicial otservalicn oi Punti- 
ft-c, •/., on 8 0.157 and the cons'ruction put in 
that case upon tbe Hiodu Will-: Act. CalLY 
Nath NauohChowdhry v Chundernath 
NaoGH CHOWDHRY. 8 C- 378 = 10 C L.R. 207, 
[Coiis.. 8 C. 637. J 

(2i)—Escheat—Fate of previous trusts and 
charges .—Where the Crjwn tak''8 by escheat, 
the estate is subject to tbe same trusts and 
charges as previously affected it THE COLLEC¬ 
TOR OF MASULIFATAM V. OaVALY VI3NCATA. 
NARAINXPPA. 2 W.R P.C. 59 = 8 U1 A. SOO 
= 1 Suther. 417 = 1 Sar. 752. 


(25) —B..cheat, Cromn taking by. —On failure 
of heirs, tbe Crown takes by eboheat, subject to 
trusts or charges affeutiog the estate. SOXKT 
KOOBR v.HiMMUT BAHADOOR. 1 C. 391, P.C. 
= 3 I. A. 92 = 23 W. R 239 = 3 Sar, 608. [/L, 
28 B. 276, 7 C.W.N. 812. 17 0. 920, 16 0. 
P.L.R. 90.] 

(26) — Right of stranger to demand perform¬ 
ance—CeeVaiqae trust.—Ordinarily, a stranger 
to tbe contract cannot demand performanco. 
But a persoo, beneficially outillcd under the 
contract (i e.) a cestui gue trust, although he 
was no party to ii, may enforce tbe obligation 
arising under it. SURENDRO KESHUB Roy 
V. DOORGA BOONDABY DOSSEE. 19 C. 513 = 
19 I.A. 108, P.C.=6 Sar. 150 

(27) — Limitation—Statute of limitation does 
not apply in case of express trust - Where the 
person paying arul the person receiving the legacy 
are the same, limiialioH does not apply .—Whore 
tbe duty of persons isiu receive property, and to 
hold it far another, and to keep it until it is 
called for.they cannot discharge tbemselves from 
that trust by appealing to lapse of time. Where 
the person liable for tbe payment of a legacy, 
and the person entitled to reoeive it.are th^ 
same. DO question of limitatioD arises. Naban- 
DAS RAUJI V. NABANDAfi RANUI. 9 Bom. 
L.B. 897-81 B. 418. 
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I'iH}—Duties of a trmtee'^Trust estate to he 
h-ept distinct frat/i pi tvate property—Liability 
to viaintam separate accounts—Claims by for- 
mcr trustee to be scrutinised carefully by Court. 
—Where a person is acting in a fiduciary capa- 
citv. it is clearly his duty to keep bis private 
property distinct from the trust property and 
to mmniain accounts of all loans taken from one 
property for tho benefit of the other. It is 
necessary for tho Court to scrutinise carefully 
all claims ou the part of a former trustee against 
tho trust estate, and not to pass items unsup* 
ported by accounts kept in the course of 
business during the tenure of tho trusteeship. 

Nerlayathakshiamual V. The Taluk 
Board ov Mayavaram. 2 M.W.N. I9ii. 
350. 

(29) —lip 0 / trust moneys with common 
fund — Obiter. —Ir is a grave breach of duty in 
trunieesto mix tho incomes raised by him from 
trust properties, or moneys raised by taking 
out letters ol administration in one comnson 
fund with their own moneys. This grave breach 
of duty in trustees, in some circumstances, 
would expo'C them to very serious coosequen'.'ts, 
criminal as well as civil In the matter of the 
pclilicn of D. CowiB. 6 C. 70* 7 C.L.R. 19. 

(30) — Trustee—Right to boircw money—Duly 
of creditor Icndiry money to trustee—Advance 
for starting money ley.ding bvsiiuss—Righl of 
creditor to claim liin tn trust property.— X per¬ 
son, who lends money to a trustee on the 
security of triiht property, is bound to see that 
tho money is borrowed for purposes for whioh 
tho trustee is authorized to borrow it. As a 
trustee has no right to speculate with trust 
money, a creditor who advanced money to a 
trustee to enable him to start a money lending 
busines'i, though intended for the benefit of the 
trust estate, i« not entitled to claim a lien on 
the trust property for the money advanced. 
Gani’at Bao gopal V, Dewasthan Bala* 
SAHIB, 1 C.P L.R. 141. 

(31)—T/t/sf proper/y—Non-liability to pay debts 
incurred on behalf of trust—Income of ihe trust 
property— Liability of the manager of the trust. 

— Plaintifi sued for the cost of fuel supplied to 
a uboultry under the management of the 
defendant. The lower Court passed a decree 
against tho defendant personally and in the 
alternative, against trust property. The High 
Court modified the decree and declared that the 
trust property should not be made liable, as 
such, that the debt is to be paid out of its in- 
oome and that, if not so recovered, the plaint¬ 
iff can recover it personally from the defendant 
(manager). SEETHA LAESHMI AMMAL t. 

Srinivasa Iyengar, 16 U L J 412. 

(32 )—Administration of trust by Court — 
Poiver of nomination of new trustees given by 
deed of trust—Exercise of such power after a 
,.fprilim,in(uy did cc in an aominisiration-sicit— 
Validity of appoirUtnent—Sanction of Court.— 

A deed of trust appointed a certain person as 
trustee to carry out the trust, and gaye power 
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to the trustee appointed thereunder to appoint 
new trustees. Subsequently, a suit was insti¬ 
tuted for the administration of the trust. In 
this suit a preliminary decree was passed and 
the estate was under the administration of the 
Court. In the state of things, the original 
trustee, under the power vested in him under 
the original deed of trust, appointed a person 
as trustee without the sanction of the Court. 
Held, that when a suit has’been instituted for 
the administration ol a trust and a decree has 
been made, that attracts the jurisdiction of the 
Court and the trustee under ibe deed of trust 
cannot, afterwards, exercise the power of nomi¬ 
nation or of a new trustee except with the sanc¬ 
tion of the Court. Such an appointment, made 
without the sanciion of the Court, cannot be 
valid. It may, however, be taken as a nomina¬ 
tion by the trustee, subject to confirmation by 
Court, regard being had to the fitness of ihe 
•nominee. In determining his fitness, no ques¬ 
tion of his alleged mi^maDagement, since the 
date of his appointment, can be gone into. 
amrita Bibee v. Kanhai Lal agae- 
WALLA, 9 C-W.N. 239 = 82 C. 448. 

(33) —Ciu. Pro. Code, s. 244— Personal decree 
—Suit to establish right as trustee.—A suit by a 
trustee for a declaration of bis right as trustee, 
to property attached in execution of a decree 
against him personally, is not barred by s. 244 
of the Civ. Pro. Code NaTH Mal DaS v. 
TA.TAMUL Husain, 7 A. 36 = A,W.N. 1884. 
218. (5 A. 406 and a A. 759. i? ) [i?*.. 15 C. 
437. 23 M. 195. P.B.. 6 C.W.N. 63;iJ.. 8 A. 
626 = A.W.N. 1366, 228. 16 C. 1, 12 A. 313, 
P.B., 1 O.C. Sup. II. 23 B.^237. 23 A. 263 = A. 
W.N. 1901. 75 ; D , 7 A. 647. 16 C. 603.) 

(34) — Regis’ered deed settling artain property 
for charitable purpose and providing for op- 
poinlment of successor—Whthtr revocable .— 

If an instrument is a deed in form, in order to 
hold it testamentary, or in the nature of a will, 
there must be something very special in the 
case, and unless there are circumstances which 
compel the Court to treat an instrument in the 
form of a deed, as a will, the Court will not 
do so. Where by a registered deed a person 
settled certain immoveable property on certain 
charitable trusts, and appointed himself as 
bukdar for life, and provided that after bis 
death, bis grandson should succeed him as buk- 
dar, and that such grandson and every succes¬ 
sive bukdar should in turn select a successor in 
like manner, held, that though the provisions 
as to the succession after the death of the 
settler’s immediate successor may be open to 
objection, that cannot affect the provisions as 
to the ^'^cessioD of the settler’s immediate 
successor, that the tight to the trusteeship 
which became vested in him at the date of the 
deed took effect in possession at the death of 
the settler, and that the appointment made by 
the settler in the deed of trust cannot be can¬ 
celled by a subsequent deed. MAHADEVA 
lYEB V. SANEARASUBRAMANIA IYEE, 4 

T. i03«18 H.L.J. 480. 
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(36) —2Vi«< —Suit for declaration of trust — 
I^osses^ioti of trust ^operty—Breach of duty -— 
In aeuit for declaration of trust with, reference 
to lands, it must be ehown that the party 
against whom the trust is prayed for, must 
have obtained a more ur less rightful possession 
of the lands, but impressed with the obligation 
of a trust; that in a suit, such as last^mcntion* 
ed, it must be shown that some duty pvima 
facie felt on the defendants, of which they 
were committing a breach. MUZBUR HOSSAIN 
V. Dinobundo Sen, Bourke O.C. 8 = Cor. 94. 

Trustee discharyed ty Court — Court's 
order that %ew trvs'ce should pay certain 
amount to discharged trustee—Suit by dis¬ 
charged trustee ayainst new It ii tee to ncover 
amount —Defence that discharged truster hos 
not rendered accounts of his manageinent.— 
Where a trustee was discharged by the Ocurt 
which, at the time of the discharge, took some 
account and made an order that tbe new trus¬ 
tee should pay to tbe discharged trustee a 
certain amount found to be due to tbe latter 
and that it was to be a first charge upon the 
estate, held, in a suit brought by the d^.^cbarged 
trustee against tbe new trustee who bad refused 
to pay the amount because the discharged 
trustee bad not given an account of his mana¬ 
gement—that tbe original order tbe Court was 
not a decree witbio tbe meaning of s. 2. Civ. 
Fro. Code, and was uot executable as such and 
that the suit was therefore maintainable. 

Barclay v. stanes, u H.L.J. 18B. 

(37) — Debt incurred for benefit of trust estate 

bjf trustfe - TrusUc’s right of iniemnily —Right 
of creditor. —A trustee is entitled to be indemni¬ 
fied out of the trust estate (or all debts incurred 
foe (he benefit of tbe trust estate, and the ore- 
ditors on failure by him to pay such debts are 
entitled to stand in bis aboes. But, if tbetrus- 
tee,through bis own neglect or default, loses his 
right of indemnity, such right cannot pass to 
tbe creditor, for the creditor cannot have tbe 
benefit of that which does not exist. BRIDGE 
V. Madden. 8lC. 1084*9 C.W.N. 9. (28 C. 

674. «.» [rt.. 35 C. 320=12 C.W.N. 250 = 3 

M.L.T. 166.1 

(38) --Trtist-propcrfv — Surplus profits of 
trust.—Wbere property is purchased out of tbe 
surplus profits of a (rust which are not required 
for the purposes of tbe trust, and wbiob tbe 
trustee is entitled to retain for his benefit, 
■uoh purobase enures for hie own benefit. &YUD 
Nadir hossbin v. pbaroo Thovildari- 
NBB, 14 B.L R. 420. Note. 

{^g^—Ttuet—Hoti-delivery of trust deed— 
B^ietration of the deed—Creation of valid trust 
—ColUclion of rents by settlor -^Advetrte title — 
Whether amounts to— Tenant not left into posses 
■ion by landlord—Payment of rent—Denial 
of title — .No estoppsl.'- Where tbe settlor 
intended title to pass when the deed wu sxe- 
ented and registered. Held, that, ia the 
nfatenoe ol delivery of the tmit-dsed, it oould 
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not be said that such registration did not 
convey any title. The mere collection, by the 
settlor, of tents of tbe property conveyed to tbe 
trustees, does not, in itself, constitute a setting 
up of a title adverse to tbe trustees or amount 
to an ouster of the trustees. Where tbe defeod- 
ant, who was not put into possessiou by the 
plaintifi, is fouud to have paid rent to him, 
held, that the mere payment of rent is only 
prima facie evidence of an attornmeut, and 
that, Dotwiihstandiug tbe payment, i( is open 
to tbe defendant to show that tbo plaiotifi’s 
title was defective. PULLAYA CHBTTI v. 
Vedachalla PJLLAI, lOH.L.T. 44. (27 C. 
7. 28 M. 1-24, D. ; 17 M. 146. P.) 

HO)—Possession of estate of missing person-- 
Adverse possession — Possession as trustee — 
Pos.sessio)i by iciioio.—pL dislincliou may fairly 
be drawn between the possession of the estate 
of a missing person by bis widow or some other 
member of his family, and tbe possession of it 
by an utter slrvnger. Tbe possetsion by tbe 
widow or relative may, in tbo absence of indica¬ 
tions of an adverse nature, be regarded as that 
of a trustee until the expiry of the term fixed 
for his return. NaRAIN SAHAI v. POSOO, 
2 Agra 78. 

{41)—Invalid frud—Donor one of the trustees 
—Suit by donor for recovery of property from 
co-frustees, on basis of resultiny trust—Plea ot 
a-lrcne yo^sciiion.—Where a donor creates a 
trust and transfers tbe property to several 
trustees of whom he is himself one, they all 
become joint owners of tbe trust property, and 
they cannot act otherwise than j<)intly, even 
though frequeutly and for mauy purposes one 
member of tbe body, it may bo tbo donor 
trustee himself, represents tbe others. And 
such joint possession excludes that of any one 
of tbo joint possessors on bis own behalf. In 
lUtth a cavo, when tbe donor pleads that tbe 
trust was invalid and created a roFuUing (rust 
in bis favour, aud sues to recover tbe property 
from tbe co-trustees, tbe co-trusto^a arc entitl¬ 
ed to set up tbe plea of adverfo possession ; 
and tbe joint possession of tbe donor as a 
trustee along with tbe other trustees will not 
enure to his benefit. OoWAail N. POCHAKA- 
NAWALLA V. R. R. SETNA, 20 B. 811. 

(42)— Advirse possession — Precription—ViU 
lage lank —Common properly—Trustees.—The 
plaiotiff’s claimed to be hereditary trustees in 
respect of a village pond or tank (common pro¬ 
perty of tbo villagers) and prayed for a declara¬ 
tion that, as such trustees, they were entitled 
to look after the coneervanoy of tbe tank and 
for an injuDotioo restraining defendants from 
molesting them in their enjoyment of it. Tbe 
following acts were relied on by plaintiffs in 
support of (heir claim, vis., chat they and their 
aocestora bad been maintaining and conserving 
the Unk at their oost, that they built at their 
oost a flight of steps, and sluioes, and had been 
oleaning them repairing and streogtheniog the 
bund*, enjoying the (mite of the treee on tha 
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batiks, and that the occupants of tbs bousss oq 
tne Ouiirii coustrucceJ ihem with the leave of 
plaiiiiiifls’ aoc-’stors. Held, chit whatever 
might bd tbd uature of the evidence required to 
c-tvolisha proprietary right, the above acts 
were not sufHoiant to sustain the plaiotifis’ tight 
as trustees, aud the presumptioD of a l^st grant 
Ci'uld not bd mtde in favour of the plaintifis 
Makuthan Chetty V. Kalimuthan. 8 M. 
L.T 363 = 8 lud Cas 114 (6 M. 2ii9. li M, 

241, li) I A.j 48, amlAppl. : 20 M.L.J. 

74, 7 M.Li T, 139, o letd. Cas. lid, D.) 

(43) - Creation of trunt—Abindonmcnt of office 
bu irHstceH~Ac<iuicsccnce~ Adverse possession-' 
Actum iJi ejectment — Notice-Invaliaity of 
noli:e—Objechott taken for the jirsi lime in 
second ojpeal.bate persons, who otiginalty 
acted as trustees of a temple, were found to 
have abandoned the office in 1858, and since 
then tbo plaintiffs were found to have been 
exercising tbe powers and porforming the duties 
of the trustees— Held, that the presutopiioo 
was that plaintiffs a quired title to the office 
of trustees either with the acquiescence of their 
predecossor.s or by adverse possession. Where, 
in an action iu tjeotment, the notice of sue- 
render was premtiurely given, and objection 
as to want of proper notice wa^^ taken for the 
first tima in seconl appeal. He-d, that the 
objection should be deemed to have been wai¬ 
ved and could not ho sustained. MUISLI 
NAIDU v, NATaR.AJA CHt2TTIAI{, 8 M L 
T. 435 = 8 Ind. Cas. 132. 

(44) — Trust—finintiff holding property as 
trustee—Right to trusteeship negatived by sxdt— 
Plain'iff cannot now tarn round and claini the 
benefit of such possc'sion /or himsel /—‘ Animus 
posfiideiidi,’ dicistvc taclor iu dete-viining ad¬ 
verse poss'’Ssim—Defendant, a k 2 nom demisfc 
from plaintiff's fathzr as trustee, not estopped 
from denying plaintiff's title to redeem, on the 
ground that he was not a trustee at date of suif. 
^Plaintiff s father as the trustee of a certain 
temple granted a kanom demise of lands be¬ 
longing to the temple to the defendant’s assign¬ 
or in 1866. Plaintiff now sued to redeem the 
kanom. The defendant denied his right to 
redeem on the ground that he was not the trus¬ 
tee at the date of suit. The lower appellate 
Court, finding that the plaintiff was not the 
trustee* dismissed his suit. In second appeal 
it was conteoded (1) that the defendant who 
was the assignee of the original kanomdar was 
estopped from denying the plaintiff’s title to 
redeem : and (2) that the right of the temple 
and of its real trustee to the property is extin¬ 
guished by limitation and that plaintiff has 
acquired a right thereto by adverse possession. 
Held, (11 that the defendant would ba estopped 
only from denying the title of the temple to 
the property, but would not be estopped from 
denying the plaintiff’s right to redeem on the 
ground that ho was not the trustee at the date 
of suit; (2) that, having all along claimed to 
hold the property as a trustee, he oannot by such 
possession acquire a right to the property by 
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prescription for himself against the beneficia¬ 
ries, when his »i.;hb to trusteeship is negatived. 
In determining .vaat right adverse possession 
would confer 0.1 the bolder, the anim is possi- 
dendi is the de i-ive fact-ir. The ch^ricter in 
which possession is held must de^^ermioe the 
right which the nossession would confer- (911. 
•224. 27 8 51.5. 2 J 0. 518, P.) The right to the 
property must g > with the right to the trustee¬ 
ship. PARARIvTHANTHUPPAN V. Choorak- 
KAPATHIL MUNDfiKOTTIL, M W.N. 1912,445. 
(33 iM. 271, P.) 

(45) Decic^ — Death of judgment-debtor— 
Person prov a to hold assets—Extent of assets 
in hU /lanrfs—O-us of jmoof—Trustee-Deal¬ 
ings with trust in ney—Liability.—Vfhete it is 
aumictod or prcvei that the person, sought to 
be made liable under a decree obtained against 
a deceased p^r^o□. had come into possession of 
assets belonging to the estate of the deceased 
judgment-debtor the onus lies on him to satisfy 
the Court as to the extent of the assets received 
by him and to account for them, (3 M. 359, 
R-) Where a tcusi- e carried on money lending 
transactions, of which some were done with the 
money which he oorrowed from the estate, 
allowing a certain rate of interest to the estate 
and appropriating to himself whatever he gained 
over and above that rate, and the rest were 
embarked with bis own moneys and also with 
the moneys belonging to the estate crediting 
the proportionate share of the gain to the 
estate : Beli that, as regards the former, the 
trust estate was t-niiiled lo all the profits, and 
that, as regards the latter, it was entitled only 
to a share of ih-i profits proportionate to the 
capital belonging to it. RanCHODE DAS 

Govardhana D V. Krtshana Das Vittal 
Das. 10 M L.T. 272 = 2 M.W.N. 1911, 271. 

(46)— AUenatPn of trust property—Alienee 
looking after chari ies from date of transfer— 
Prcsc'iption -Limitation Act (XV of 1877), 
art. 12i —P irchas r having knowledge of trust, 
purchaser of trust proueriy from trustee, adverse 
possession—Uiv. Pto Code, 18S2, s. 30.—Where 
the trustee of a religious endowment alienated 
the properties belonging to it in 187-2. and bis 
successor in office brought a suit in 1897 to re¬ 
cover the properties, and it appeared that the 
plaintiffs predecessor neglected the charities since 
1872 and that the defendants took upon them¬ 
selves to cause them to be carried out, held, that, 
the alienation was not one of a hereditary office 
within the moaning of art. 124 of the Limita¬ 
tion Act and that the plaintiff did not lose his 
right to the management itself. In a suit to 
recover the truat-propecty from the purchaser, 
where it appears that the purchaser knew at the 
time of tbo .sale that the property was held by 
the vendor merely as trustee and chat the sale 
was not for a purpose binding on the trust, the 
article applicable is art. 144 and not art. 134. 
[R., 123 P.W.R. 1908, P.B. = 127P.R. 190S.J 
Where a trustee imotoperly alienates Che trust 
property, the purchaser’s possession does not 
become adverse to the trust till the date of.that 
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trustee’s death. This is equitable, for, under 
the law, the general body of wors^bippers inter¬ 
ested in the trust have themselves no remedy 
whatever against persons taking trust property 
under improper alienations in) the worship 
pers cannot sue th^ alienees un ler s. 539, Civ. 
Pro. Code (17 46*2, F ); {h) nor can the 

alienees be proceeded against under s. 14 of the 
Religious Endowments (^ct XX of 18631 ; (c) 
s« 30. Civ. Pro. Code, does no • enable wor¬ 
shippers to sue either m mazers or ahciiHes con¬ 
cerned ID transactions whereby s inh institutions 
may be defraud-?d. AMBAfiAV\K\ DESrOAU 

V bappu Row Jaoadap, 9 M L.J. 93 (y 
M. 466, 20 C. 407, R.) 

(47) —7Vusf— Trust‘iPS ^Morfgigp of Iru^lpro^ 
pertly — Sanction of Court, —Where the income 
of the trust property is quite sufficient for 
carrying out the purposes of the trust, the 
Court will not sanction the mortgage of the 
trust properties, although iha object of the 
mortg>^go was to rai«^e money to improve the 
trust properties and thus enhance the inrome 
thereof. In the present case, certain houses 
were devised to trusceo?< upon tru^it to receive 
the rents and promts, and after defr^iying all 
expenses for t^xes and repairs, for re-building 
of the same %ybAn Tjeces«ary and to pay and 
appropriate the bilance for the performance of 
certain religious ntos and charities. The 
income of the property was mirc iban was 
required for the purposes of the trust, and the 
trustees bad a surplus of Rs. 19,000 in their 
hands. They proposed to spend this surplus in 
pulliug down the buildings and in erecting a 
larger and more substantial building than tbe 
former ones. For this purpose, a sum of 
Rs. 20,000 was found necessary, over aud 
above tbe F^aid surplus* Tocy applied to tbe 
Court for sanction to raiso this amount by 
mortgaging the property. The Court refused 
to a'^cord iis sanction to the proposed mort¬ 
gage. A mortgage would be a burden on tbe 
property, and although at present ir seem^^d 
prooable that it might be verv rapidly paid 
off, tbe Court cannot allow the trust*prooortv 
lobe tbe subject of spi?culation. DIK9HVW 

Book v. Nowroji Nasarwanjc Bode. 20 B. 

«e. 

{iS) ^Devise for life in gift ovpr to 

executors^Surviving heirs teke as 1uir:> subject 
to trust-^TrusUeship ve^ts inall^Sxiuon (ru%t, 
hv one of them, maintainabilifV of ^Aliennfioyi 
of Inistj^roperfy by trustees ^ Validity ^Trustee 
^ConveyancesBreach of frustsSucceedhig 
tfueUesSuit to recover trust prcjyerty. —Where 
a devisee for life in trust dies, there being do 
gift of tbe estate to tbe executors named in tbe 
will, (be owoersbip id it devolves upon the 
sorviviog heirs of the testator subject to tbe 
trust aod snob heirs would aooordiogly be 
trustees under, by reason of tbe will, though 
enoceediog to the property in their charaoter 
of heirs. Where auob a trusteeship vests in 
all the surviving heirs, tbe release by all of 
them of their beoeflcial interesU in favour of 
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one of them, though operativelegal 
estate so as to vest in it that one alone, could 
not vest tbe trusteeship in him alone; and, * 
therefore, that one cannot mainiain a suit on 
tbe trust, uuless joined by tbe other heirs. 
The alienation of charity property by the 
trustees, standing by itself, is not a breach of 
trust at all ; for, that which tbe Court might 
have done upon its own consideration of what 
would hAva been beneffcially to tbe chanty, 
might bas’e been done by the trustees, upon 
tbeir own authority, in the exercise of their 
leg^il powers. A trustee, as between himself 
and one to whom ho has conveyed trust pro* 
porcy. is as much ooncluded by his own 
completed act as any other vendor. So also, 
tbe completed act of former trustee, though in 
itself a brep^cb of trust, is as cooclusiva against 
a successor in the tru’^tee^bip where it is the 
succes9or who. in a suit against one claiming 
noderand by virtue of such >4Ct. is seeking to 
disaffirm and annul it. ^lANIKL \L ATMARAM v. 
Manchkrshi Dilsha Coachman, i B. 269 
[R.. l Bom.L-R. 303. 23B. 614 ; D.,13M.277, 

15 B. C25.J 

(19 )—Right of oliviu'es tf testator's pr 02 )er(i/ 
from execu or before liinfbiaining probate -Provi 
siou i i iodentice of mortgof/e for aovointjnent of 
item ir ustees by eUefunt by debenture holders— 
/{cider of debenture (rnvsff rred by executor 
b fore obtaining abate, right of, to attend uieet^ 
xnj and elect trus ee —The Dburamsey Spinning 
and Wi»aving Compiny executed a mortgage of 
certain lands in the name of cercain trustees for 
securing money borrowed by tbe Company 
on debentures. Tbe iudeniure of mortgage 
provided that, in case any trustee should die, 
or retire, or become imupablc to act. the surviv¬ 
ing or continuing trustees may appoint a now 
trustee. lu default of such appointment, pro- 
viSkOQ was made for tbe election of a new trus¬ 
tee by tbe hold<;ri of tbe Cimpaoy’s debentures 
at a meeting of them convonod for tbe purpose. 

At such a meeting subsequently held, tbe chair¬ 
man excluded certain debenture*holders to 
whom the executors of one of tbe parties had 
trarisfer/ed ihe debentures before they bad ob¬ 
tained probate. For the purpose of deciding 
whether tbe trustee elected at such xnoetiug bad 
been validly appointed or not. tbe qu>99tioii bad 
to be decided, whether tbe mere fact that the 
executor*! uodsr tbe deceased trustee’s Will bad 
not, 00 tbe day of the meeting for electiog Ihe 
new trustee, obtaioed probate, bad or had not 
tbe effect of depriving tbe transferees of deben¬ 
tures from them of tbeir ordinary right to vole* 
and it was held that those alien«ies for valuable 
consideration bad. at the date of the meeting, 

I be ordinary rights of other debeuiure-boldara 
under the indenture, that they wore entitled to 
vote and ought not to have been excluded* 
Decree was therefore papsed that tbe new trustee 
bad not been validly appointed under (be term 
of tbe indenture, that be be therefore restrained 
from acting as soob,and that tbe surviving trna- 
tees do, within a month, proceed in tbe manner 
provided by such indenture to call a meeting 






1839 


THE ALL9INDIA DIGEST. 


1900 


continued. 

and elect another trustee. MathdrADAS 
LOWJI V. GOCULDAS MADHOWJI, 10 B. 468. 
[ft.. 31 B. 418 = 9 Bom. li.R. 287.] 

{^(i\-~-Ass gnmentof property lo trustees for 
benefit of creditors—Absenie of bayikrupicy law 
Validity of ass'gnment. -h person in the mofussil 
in failing circumstances could, in tbe absence of 
auy statutory provision and of a bankruptcy 
iaw. make a valid assignment of his property 
before Itejs bid attached upon it or aftervvards 
sabject to such liens to trustees simply for the 
purpose of having it distributed fairly among 
all his creditors, atbough the effect of it was to 
defeat particular creditors and deprive (hem of 
their execution. Semble. —Such a trust did not 
become inoperative by reason of the retirement 
of two out of three trustees, and of the inability 
of the third to discharge bis duties properly. 
•Baumgartner v. Steriienson, 3 Agra 321. 

(61)— Assigivnenl of property -^Trasl —.V>rf- 
gage--Retocation- Payment oj neerssary expenses 
to trustee.~lu February 1880, a sou. by * deed 
made over to his mother, the whole of his 
landed property, in order that she might 
manage it for him and pay off bis debts grant¬ 
ing him a certain monthly allowance. Tbedeed 
contained the following stipulation:—Until 
all tho property mortgaged is redeemed. 1 will 
take Rs. 125 for my own fuo 1 and maintenance-’’ 
A suit wai brought by the son more than four 
years after the deed, for redomption of the pro¬ 
perty. With au offer of payment to bis mother, 
of tbe money which might be found due by 
him. Held, whether such deed was a deed of 
trust or mortgage, that be was equally entitled 
to a decree in case be paid to bis mother all the 
expens s which she had incurred on tbe estate ; 
and that, even assuming the deed was a trust, 
there was nothing in it to prevent him from 
revoking it at any time that he pleased, after 
satisfying the trustee. SARDAR Bandhir 
Singh v. rani Lachman kooer, 133 P. R. 
1889. (8 C. 887. O.) 

(52)—Doci of selttenviit — Trustee to dis¬ 
charge certain debts—Pr< vision for payrnent of 
alloivances, ' as and when they shall be requir¬ 
ed '—Construction—Poxoer to postpone pay¬ 
ment of alloivamcs —Trustee execxitinq mortgage 
deeds to secure post-setilement dthis and in 
compromise of suit for setting aside trust deed 
— Whether commits breach of trust — If so, 
whether protested if acting under competent 
legal advice -Transferee with notice of trust — 
Whether fixed with notice of trustee's prudence 
in the transaction — Transferee's opinion as to 
the benefit lo cestui qua trait—Effect—Absftwe 
of intention to cheat on the part of purchaser — 
Effect—Breach of frusf—Ouus of proof — Settle¬ 
ment for paying off secured debts —Whext in 
fraud of unsecured debtors—Absence of prayer 
for removal of trustee —Maintainability of suit 
for payment of moneys to the trustee—When 
suck prayer necessary — Money got in conse¬ 
quence of a breach of trust —Whether can be 
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followed—Suit to set aside trus-deed — Trustee^s 
appointment impugned—Trustee's p ,wir to 
comf,romise. —The late Rajah of Ramnad, who 
had contracted heavy debts, executed a deed 
of settlement, dated I2th July, 1895, with the 
object of saving his estate in the interests of 
his son, the present plaintiff. By chat deed, 
be conveyed the Rimoad ^emiodari to the 
second defendant for the purposes meutioned 
in the deed. Ooe of the terms of the deed 
empowered tho tcuitee to piy the debts, etc., 
in any order he pleased and to pay the allow¬ 
ance to toe allowance bolder^, aj anJ when 
required Sao-equsnt to the settlement deed, 
the Rajah continued to contraot debts. Mean¬ 
while, the second defendant (i e , tbe trustee) 
OQcered iQio negotiation with an English firm 
to raise a large sum of money for clearing off the 
liabilities The negotiation turned mainly on 
tbe questions of postponement of theolaims of 
the Rijih and of the members of his family, 
who were entitled to certain allowances under 
the setllementdeed, to the payment of interest 
on the contemplated English loan. Pending 
these negotiations, the first defendant instituted 
a suit for tbe purpose of sotting aside the 
settlement deed of the I2th JuiVi 1895. The 
Rajah, when approached, did not acquiesce 
in the postponement of tbe allowances in lavour 
of the English firm, until he was paid a sum 
of four lacs of rupees to discharge his post-settle¬ 
ment debts. Thereupon, aftsr taking com¬ 
petent legal advice, the trustee (who is tbe 
second defendant in tbe present suit), in tbe 
exercise of the discretion vested in him by the 
deed, postponed the allowances in full to the 
discharge of the creditors, and entered into an 
agreement with tbe first defendant whereby 
some of his unsecured loans lo the Rajah were 
seoured by a mortgage of portions of the 
Zemindari and further loans were taken from 
him to discharge the Rajah’s post-settlement 
debts. In pursuance of the said agreement, tbe 
second defendant executed two mortgages in 
favour of tbe first defendant and also paid to 
him a sum of Rs. 43 000, under the$e instru¬ 
ments. The agreement and the mortgages pur¬ 
ported to have been executed also in compromise 
of tbe suit instituted by the first defendant to 
set aside tbe settlement deed, dated 12th July, 
1895. The plainciffi as heir of the settlor, filed 
tbe present suit to set aside the agreement and 
tbe two mortgages executed by the second 
defendant in favour of the first, and to recover 
the sum of Rs. 43,000 paid by tbe second 
defendant to the first defendant, on tbe ground 
that the transactions were not warranted by 
tbe terms of tbe settlement. Held, that the 
allowances were, under tbe terms of the settle¬ 
ment-deed to be paid "as and when they shall 
be required," that there was nothing inconsist¬ 
ent with this in an undertaking that calls 
upon an income shall rank in a particular order, 
that there was nothing to require tbe trustee 
to keep the discretion open, or to prevent him 
if circumstances requir^ him to do so, from 
fixing once for all the order of payment and 
that, in consequence, it was not necessary for 
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him ifO have obtaioed tho conseot of allo^aDce- 
holders for postpooiog paymeot of the allow* 
anoea. Beld, also, that, uoder the taots and 
oiroumstaocea of this particular casoi the 
trustee had committed a breach of bis trust in 
eoteriog into tbe traDsaccioDs which are im¬ 
pugned in tbi$ suit. Held, aiso^ that it is do 
answer to a breach of trust that tbe trustee 
acted under competent legal advise* Held, also, 
that a ccansferje baviu^ lull ootioe of the trust 
id not absolved from tbe liibility to lose tbe 
estate he bad acquired, merely becaus*», in bie 
opinion, the traosaction is prudent and bene¬ 
ficial to the ceslui qui trust. A person hav¬ 
ing notice of toe trust has aUo notice that 
tbe trustee must act reasonably and prudent¬ 
ly. Held, also that the mere fact th^t a 
purchaser acted with a view of getting good 
security for his money and .lOt wiun a desire to 
cheat any one. will not suffice to protect him. 
Held, further, that it does o jC lie on tbe plaint* 
ifi to prove that this traosactiou is a breach of 
trust. If a transaction of this kind is impugned, 
a transaction which prini't f'Xiic throws a 
heavy burden on the trust estate for no appar* 
entiy commensurate benefit it will lie on the 
trustee to show that there is a real benefit to 
tho becitfi^iaries. A ^jttlement made with 
tbe object of paying o0 secured creditors does 
not necessarily delay the un^ecurod creditors. 
Bell, also, that tbo suit need not fail* merely 
because there is no pr^yr^r for rbe removal of 
the trustee, (23 M. 239, D.) Except where it 
is established tbit tbe pUiniiticaoget no relief, 
unless bo seek^ to remove tho trustee and 
procure tbe appoiaemont of another, there is no 
principle on which he ought to beheld disenti¬ 
tled to a decree that tbe m my duo to the tru^t 
be paid over to tho trustee. (lO M. 375, 16 M. 
31, D } Held, also, that, wuoro trust money 
has, by a breach of trust, ceme into tbo hands 
of a por4on, the bencBciary can follow it, il bo 
desires so to do. ObiUf ' It is doubtful whether 
a trustee has power to compromise, at tbe 
expense of the trust estate, a suit in which bis 
own position aa trustee wan attacked. M<R.M*A. 
8ubramani\n Chkttyar V. Raja Rajeh- 

WARA DORAI alias MUTHUHAAIALINd A 

Dorai, 6 M.LT. 143=2 Ind. Cas. 963 = 32 
H.490. 

(53)—2Vasf proFertjf^C*cdilOT*s rijhl to /of- 
low t'romxHicry N Je^SuU against person 
paf'lyslo Promissory Hn*e^Appe'it—i*owtr 
cf ths Chkf Court to transfer to its own tile 
connected appeals'^Inlcresi’^Civ* Pro. Code 
{Act Vof lOUdi, s, 161—Limitation Act (IQOSi, 
$s. 6 and U-Trust Act ill of l832l. s. 63.— 
Where several appe»U, which are ordinarily en- 
terlaioable by tbe DiTisiooal Judge, are so con¬ 
nected with another appeal, which lie^^ direct 
to tbe Ohiel Court, that it is desirable that all 
ihoald be dealt with together, tbe former can 
be presented along with tbe latter, and the 
^hief Oonrt can transfer them to its own file, 
wllhoQt going through the formality of their 
^ng first presented to tbe Divisional Judge. 
^ Irosl property can be followed into the bands 
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of any one in whose bands it oun bo ideQtifi<»d 
as laid down in s. 63 of Trusts Act, and the only 
person who can escape liability for trust proper¬ 
ty in bis possession is a 6o;ta tide transfertc for 
value without notice of trust or a transferee 
from him. An appeal i^ filed in wrong Court 
ss, S and 14 of Act IX of 1908 can save 
tbe Limitation, By two deeds of 21st March 
aod 20tb April, 1003, Lt made over his 
property in trust to P and H in order 
tbao his debts might be liquidated. One 
of tbe deeds was also attested by bis soi^ S, 
Ou 25ih May, 1903. tb** truUets cxc>iUi.od 
some Promissory notes :u favour of certam 
creditors making them piyaole ou 26th Jan.i 
1001, Oo 1st January, 1904, L died and bis 
sonS, three days later give iictico repudiating 
tbe trust. On 2lst April.1004. the District Judge 
released tho original trusteos and appointed two 
others in their place. Held, ou the above prin¬ 
ciple. that suits based on the Promi»fe*ory uotes 
are maintaioablo both against tbe trustees and 
S, although S is no party to them Held, also 
that interest atO per '*ent. per annum isailow- 
abie on tbo amount decreed ir >m the institu¬ 
tion of the suit to date of rcalisAti>m. SHEIKH 
GHULAM ALl V. DlWAN SllIV NATH, 158 P. 
W. R 1912. 

(54) -DebtifPs tiHsf ilcrd — U'tclaimed rfroi- 
<le}uls — No provision f<*r a ibution—Claim 
bff oie of thecredilio's — Under acreditor’s trust 
deed, coniamiug no provision (cr redistribution 
of unclaimed dividends of some of the creditors 
for whom funds wor^ allotiod by way of divi¬ 
dends, but who did not claim them for a long 
period, it is not open to ouc of tbo creditors to 
bring a suit for tbe admiuistrition aud distribu¬ 
tion of the unclaimed funda m the possession of 
the trustees. (IKiWi'v Ji'iunuuj. L R 2 Eq. 
577 [> ) MANICKAVELU .MUDAU V. AUHUTH- 
NOT &CO., 4 M. 401 [/*'., 31 B. 22J = 8Bom. 
L.R. 3*^3 ] 

(55; Administratum 0 /— Vote act of mujo- 
riti/ of trusted hoio fat bindimj on mittorilfj — 
Rigid of suU by o ie lruslec,—lu too administra¬ 
tion of ail trusts of a private oaiuse, the vote 
or act of tbe majority of tho trustees cannot, 
IQ tbe absence of an eiprtss implied power, 
bind a dissenting mmonty. Tbe very principle 
of recoguisiog the validity of the acts of tbo 
majority involves the necessity of tbe majority 
being arrived ataftcr mutual dis^'ussion among 
all tbe members* Without deciding that in 
every case of a transsetioo entered into by the 
majority of trustees of a public and charitable 
trust, there should bive been a meeting ol all 
to validate it, it may safely be held that all tbe 
trustees should have bad an opportunity of 
stating their opinion. (6 M 270, li.) There is 
DO objection toooe trustee soing for redemption 
without consulting tbe othf^mor miking them 
oo-plaintifis. KUNHAN v, MOOHTHI, 6 H.L T* 
208. (U M. 489, 23 M. 82. 21 M. 296, 26 M. 
461, 26 M. 649, 29 M. 303, 24 A. 226. 96 0* 
409, 5 C,L. J« 527, Cofts.) 

(56) -Cip. Pro, Code, s. iS7—Nan fi>in1et> 
In suits oonoerniog property vested Id a triistee, 
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the t-ustce represents the benefioiaries, and it 
is nob necessary, ordinarily, to make them 
parbu.-s unless the trustee is wholly uninteresl* 
ed in the subject-matter of the suit, or has an 
intert.t hcfitileto that of the beneficiaries. 
J3iTT>rSFOKD V. Ramasfbba. 13 H. 197. 

(r)!)—Civ. Pro. Codc-O.XXXV.r. 1—Suit 
for :i ust lyropertiea—Non-joind'ir of trustfcs — 
Bad and fatal the sitii —Agreement between 
irudeea-'May vest mannaement in on'—The 
ojpea as trustee ofothtrs tMl thenby deprived.— 
One ol the urolars alone cannot ini^titute a suit 
for redeeming a hannin without making the 
other two parties to the suit. Although by 
agreement the ordfnaty mauagement of the 
trust is vested iu our irnstee, the agreement 
docs not deprive the other trustees of their office 
of trustees. 0. XXXV, r. 1. Civ. Pro. Code, 
is quite clear as to the making of trustees 
pariie- to the .suit. MaLAPPUUATH NarayanA 
NAMBT V. CHANAZHI KKISHN.AN, 2 M.W.N, 
1911, 537. 

(53) — Suit to opcoiwf rt (ru.slee and recover 
Bust 2 nopetiies - Joinder of parties—Stranger 
U> trust, vihether can be joined as Tarty — Wid'jio 
and heir of trustee-Civ Pro. Code, ss 26,43, 
45 and 539.—The trustees oi a religious ondow- 
xnont lent on a pro-note a certain sum of 
money belonging to tuo tfu«t funds to a stran¬ 
ger. The prii*note and the balance of the trust 
funds remained with one of the trustees. On 
the death of tb.it trustee, his widow took 
pos.session of th" pro-note uud funds. The re¬ 
maining trusices alleged that the money was 
advanced in equal shares by them and the 
deceased trust, o, and not out of the trust funds. 
Tho plaintiff who was appointed a fresh trustee 
sued the remainiog trusters aijd the widow for 
tbeappointmt nt of a trustee for the trust funds, 
for a declaration that the pro-note and the 
funds in the bands of tho widow were part of 
tho trust property, for the vesting iu such 
trustee of the property, belonging to the trust, 
and for direct ing the widow to h:ind over to the 
trustee tho papers and tho funds in her posses¬ 
sion oolonging to the trust. Held. (1) that the 
joining of the widow with the trustees did not 
constitute a mls-joinder, and, (2) that the suit 
fell within a. 639 of the Civ. Pro. Code. 
Maung Cho V, UA Chaw. 4 L.B.R, 183. (5 
A. 1G3. 23 C. 821. 16 A. 279. 26 B. 259. 33 C. 
769, R.\ 2 C.L.J. 431, P) 

(59)—Mukiad trusts are valid trusts—Zoroas- 
trian faith, tenets of—bchemc of the belli f of the 

ZoroasfHanf-iithexplaincd-Pract ice—Decisions 

by single Jiulges lioiv far binding their succes¬ 
sors.—Trusts aud bequests of lands of moi ey— 
for the purpose of devoting the incomer thereof 
in perpetuity for the performance of Mutkad, 
Baj, Yejusbni and other like ceremooies, are 
valid “cbaritiblebequests, and as such ex¬ 
empt from the application of the rule of law 
forbidding perpetuities. The performance of the 
Huktad ceremonies is a religious duty imposed 
upon the Zoiuastrians by the proved tenets of 
the religion they profess. The ceremonies them¬ 
selves are' acta of religious worahip. They 
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include worship, praise and adoration of the- 
supreme Deity, and a thank-giving for all bis 
mercies. They contain petitions for benefits 
both temporal and spiritual for all Zoroastrians 
—for all holy and vircuous men of all other 
communities—and they comprise prayers for the 
well being and long reign of the sovereign, for 
good Government by him, and for victory to 
him over all his enemies. The Muktad cere¬ 
monies tend most unmisiakably towards the- 
advancement of the religion promulgated by 
the Persian Prophet ZToaster, and the per¬ 
formance of these ceremonies is an act of the 
Divine worship in its highest and truest sense. 
The moneys paid to the priests for the perform¬ 
ance of the Muktad ceremonies forms a 
good portion of their ordinary income. The 
priests make a higher income during the Par- 
vardigan days than they do during any other 
period of the year, and the Muktad ceremonies 
form a sort of endowment which goes a long way 
to maintain the priestly classes whose exiztenco 
is necessary lo the community of Zotostrains. 
According tc the belief prevailing amongst 
the faithful followers of the Prophet Zoroaster 
the performance of the Muktad ceremonies 
confers public benefits—benefits on the Zo¬ 
roaster community, on the peoples amongst 
whom they live, and upon the country which 
they have chosen as their home. The funda¬ 
mental principle underlying this belief ia faith 
in the efficacy of prayers addressed to the 
great Creator JAMSHED v. SOONABAI, 10“ 
Bora. L R. 417»33 B. 122. 

(60)— Trustees and Mortgagees' Powers Act 
(XXVIII of 1866), s. 34— No applicability to 
charitable trust—Statute of Frauds {St. 29 
Car. 11, C. 3i, s. 1—Indian Trusts Act (I of 
1882), s. 1— Statute of Frauis, s. 7, does 
■not apply in India—Indian Evidence Act {I of 
1872), Ciu. Pro. Code {Act XIV of 1882), 
s. 539 — Religious or charitable trusts — 
"Further or other relief"— Construction of 
ejusdum generis—Par6-ts- Conversion omon^ 
Indian Zoroastrians— Juddins—Convert not 
entitled to certain religious arid charitable 
institutions of the Parsis. —Tho Trustees’ and 
Mortgagees’ Powers Act (XXVIII of 1866) 
does not apply to charitable trusts. 8. 84 of 
the Act is repealed wholly ; there is no saving 
or exception in favour < f i h^ntable trusts or 
of trustees of propetlies deaii.aied to charity. 
The saving clause in s. 1, Indian Tru^t9 Act, 
1882, has no applicability to the n pealing: 
section that immediately fol]ow> ; and s. 7 of 
the Statute of Frauds is wholly repealed by 
s. 2 of the former Act. S. 7 of the Statute of 
Frauds was mainly intended to regulate pro¬ 
cedure. It never applied to India at any time; 
even if it did. tho Indian Evidence Act, 1872,. 
when it came into force, entirely superseded it. 
Held, by Davar, J.—8. 639, Civ. Pro. Code, 
1862, is very limited in its scope and operation. 
It contemplates the institution of a suit to- 
obtain a decree” for reliefs that are strictly 
confined to five heads. The first branch of the: 
suit clearly falls under the provisions of thft 
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section, for the plaintiffs have obtained a 
decree under three of the five provUions of the 
section. v\ 2 ., (a) the appoiolment of new 
trustees, (6) vesting trust property in the trus¬ 
tees, and (c) settling a scheme. But the reliefs 
asked for in the second branch of the case— 
namely, the ascertainment and declaration of 
what are the trusts, the rectiffcation of the 
trust deeds, the declarauiou that the defend* 
ants have either wrongly declared the trust 
in the deeds or wrongly interpreted the trusts 
therein, do not fall under any of the ffve 
heads, meutioaed in the section. The words 
*Muriaer or other relief" that follow must 
necessarily be construed to refer to reliefs 
ejusd^m generis find not to reliefs wholly outside 
those specifically defined uader these five beads. 
A suit Drought uot to establish a public right 
in respect ot a public trust, but to remedy a 
particular infringement of an individual right, 
is not wichin s 539, Civ.Pro. Code, 1882. 8.539 
contemplates a suit either in the name of 
Advccate-Geoeral at the instance of relators, or 
a suit in the name oi parties '' having an inte¬ 
rest in the tru>t’* with the consent of the Ad- 
vocate-Geoeral. The interest’^ of the parties 
here contemplated must be the ^Snurest" that 
is threatened or infringed. A wcll-csiablish- 
ed and ancient Uhage prevailing amongst a com¬ 
munity must override such of the tenets of its 
religion as are shown to have fallen into desue¬ 
tude and confiict with ancient usage prevailing 
in the community. (13B, 302, 22 B. 430. F.i 
Although the conversion of Juddins is permis¬ 
sible amougst Zoroastrians, such convor* 
sioDS are entirely unknown to Zoroastiian 
community in India; and far from being 
ouRtomary or usual (or it to convert a Juddin 
the Zoroastrian community of India has 
never attempted, encouraged, or permitted 
the ooDVersioD of Juddins to Zoroastrianism. 
Even if an entire alien—a Juddin—is duly ad¬ 
mitted into the Zoroastriao religion after satis¬ 
fying all oondttiooa and uudergoitjg all neces¬ 
sary ceremonies, be or she would noft as a mat¬ 
ter of right, be entitled to the use and benefits 
of the funds and institutions under the defend 
ants* management and control : these were 
founded and endowed only lor the mombers of 
the Parei community ; and the Farsi com* 
munity consists of Parsie who are descended 
Irom the original Persian emigrants, and who 
are boro of both Zoroastriao parents and who 
profess the Zoroastriao religion the Irantes 
from Persia professiog the Zoroastriao religion 
who came to ludia either temporarily or 
permaneotly. and the children of Farai fathers 
by alien mothers who have been duly aod 
^cpeciy admitted into the religion* i/eM. t>y 
teaman, /«—The decision of a suit under 
«» 689, Civ. Pro. Code, is not only binding on 
the partiee to it, but to all persons affected by 
it* Tbs expreaeiou ** such further or other 
rebel **iQ the seoiioa means such further or 
otbar relief aa, from the nature of the intro* 
dudory words and the esamplificatory cases. 
Appears to the Court to be appropriate in 
•Art a ittitt 0,g.f removiog frauduleot trustees, 
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restraining a breach of trust, and so forth. 
Any extension or limitation of the scope of a 
trust, so as to exclude those who were intended 
to he included or to ioclude those who were 
intended to he excluded, is a breach of trust. 
The Zoroastr^au religion does admit and en¬ 
join coover^iou. The Indian Zoroastrians, while 
theoretically adhering to their aiicient religion 
and coosibuntly avowing its principal tenets, 
including, of course, the merit of conversion 
ati a theological dogma, erected about them¬ 
selves real caste barriers, and gradually fell 
under the influence cf the caste idea, till, in 
modern popular language, it has found current 
expression in the term Farsi, which now seems 
to have as distinctly a caste meaning and has 
efseniially a caste connotation as that used to 
denominate any other great lurlian caste. In 
the Zoroastriao community, while the religion 
and us riiuai purity are still tho m4inRpring of 
the commutaj life, they arc so intimately 
bound up with the ezoiubiveiiess Hud the purity 
of the tribe or caste, that (bey have become 
practically identical. It is, therefore, fairly 
accurate to describe tbe Indian Zoroastrians as 
Parsis—thereby implying a casto.nc communal, 
or tribal organization. Conversion—in the 
abstract at any rate, and as a theoretical 
religious ter^et^ wi^s pcrfccly familiar to tbe 
Farsi community, not only in the remote 
past, but in our own timo. It was uot the 
intentioD of tbe founders ot tho (rusts in ques¬ 
tion to extend their bene fits to aoy one who 
was not, in tbe most rigid caste sense Parsi, 
that is, born into tbe communiiy of the 
Indian Zoroastriana and boru of an Indiao 
Zoroastnan father. Silt DlN8HA\v M- PETIT, 
Baht. v. Sm Jamket.ii Ji.riimAi, Baht. li 
Bom. L.R. B5»&H L T. 301^^33 B. 509 = 2 
lad Caa. 701. 

( 61 ) — Law — l'‘vh(n(Qrit detlaradois 
of Irust’^Binoing culture o/—(3KtCM'—Whether 
the Hindu Law admits of tbe applicability of 
tbe principle on which Courts of Equity in 
Bogland bold voluntary declarations of trust 
to be binding against the declarimt ? V£N- 
KATACHELLA MaNIYARRR V. THATHAMMAL, 
4 M H C. 460. 

^ 52 )—Behgiotis Trusts—Joint Hin'iu family 
— Partition-^Intention-^ Onus.— Whatever may 
be tbe real intention amongst themselves of 
some of tbe members of a Hindu joint family 
in executing a deed of pHriitiou. purchasers 
from them Have an undoubted tight to bind 
them, by tbe execution of their d^ed, and their 
public acts attending it, i.u the lulfilment of 
those obligations, which such public acts cast 
upon them. Where tbe plaintiffs su^d to esta- 
bhab a religious trust upon certain Undgjn tbe 
occupation of defendants (tbe plaintifli and de¬ 
fendants being members of a joint Hindu 
family), and stated that the truet was created 
by a de^ of sale subsequent to another deed by 
which tbs pfooerty bad been partitioned by tbs 
joint family, but wbioh latter deed, they alleg¬ 
ed, bad never been acted on, having been a mere 
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device to protect the property from the creditors 
of one of its members who bad become an in¬ 
solvent, it was held that it lay on the plaintiffs 
to make out a sufScient case to set aside the 
prior deed of partition, which was found to be a 
regi.'tered document, and which was prima facie 
a good and operative deed. A Hindu family, 
consisting of persons in a near connection to 
each other, may separate and then re-unite, 
and sucb re-united members may impress on 
their re united property by common family 
consent such trusts as their law will aunport, 
Srimati SUKHIMANI DASI V. MAHENDRA 
Nath Dutt, 4 B.L.R.P C. 16=13 W.R.P.C. 
14 = 2 Sar, 297. [i?., 33 C. 967 = 10 C.W.N. 

650 = 4 C.L.J. 22.] 

(63)— Hindu Lair-Gift— Trualee. — That 
which cannot be done directly by gift cannot 
be done by the intervention of a trustee. 
RAJOMOYRE DaSSEE V. TROYLUKHO MOHI- 
NEY D 45 SEE, 29 C. 260 = 6 C.W.N. 267 (4 B. 

L R. O.C. ^31, 6 C. 106, R.) 

Khojas ~Shuih Hahomednn laui—Trust- 
deed — Trust de‘d tioning out lobe invalid — 
^averse possession by trustees os ngaiist cestui 
que trust— liesuifimj trust in favour of settlor 
— Limitation Act <IX of 1908), s. 10 — 
^fahomedon Lou>—Wakf—Creufion cf wakf 
after a life estate — Gift— Powtr of revoca- j 
tinn—Gift coupled with condition—Irrevocable ( 
gift— Gift in luturo— Contingent gifts — 
Local usage among Khojas— Estoppel —Res 
judicata—Ciu. Pro.Coie{ActYof\9ti'i),s. 11. 
— J, a Khoja Mabnmedan, executed in 1886 i 
a deed of settlement, whereby be settled the j 
whole of bis property upon himself and others ^ 
intrust fur himself for bis life, and after his 1 
death, for bis son N for his life, subject to the ' 
payment of certain monthly payments to mem¬ 
bers of J's family. In the event of N dying 
issueless (which event happened) the property 
was to be divided into ten portions, six of which 
were given to various donees, and the remaining 
four were to go to charity. The deed contained 
a revocation clause. Up to his death J was 
himself one of the trustees and was in physical 
possession, occupation and enjoyment of aiithe 
trust property. There was no formal delivery 
of possession of the property to the trustees, but 
on the day of the settlement, J opened in his 
books an account of the property as trust 
property. After the execution of the deed, a 
son C (plaintiff) was born to J, who, acting 
under the power reserved to himself under the 
revocation clause, caused another draft agree¬ 
ment to be prepared, according to which the- 
monthly piyments payable under the deed 
were ma’iitained, but the whole property was 
directed to be held by the trustees upon trust 
for N and Cas members of ajoint and undivided 
Khoja family. The draft agreement was en¬ 
grossed, but as the copyist made mistakes in 
the engrossing, the document was not signed 
by J and another engrossment was ordered, but 
before it could be got ready, J died. C then 
filed a suit for ascertaining whether or not 
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the deed of 1866 was a valid instrument 
and praying that the defective execution of 
the second deed may be aided by the Court 
and the provisions of the same be carried out: 
Held, (1) that, however restricted might have 
been the gift in form to J. it was in effect a 
gift absolute to him for life, (2) that the gifts 
to N, following on the life-estate of J, was valid 
under Mahomedan law, (3) that the gifts over 
on N’s death without male issue were clearly 
contingent and as such were not good gifts 
under ^lahomedan Law, (4) that the portion of 
the deed of settiementwbich purported to create 
a irnkf in respect of four-tenths of the settled 
property was bad and void inasmuch as it was 
a contingent gift in wakf, (5)that the gift was 
bad for want of contemporaneous delivery of 
possesaioD, {6) that this was a case in which the 
Courtmightact upon those principles which bad 
always guided the Courts of Equity in England 
and aided defective execution of a power, 
defective not through any fault on the part of the 
persons intending to execute it but by reason 
of an act of God; and that therefore the second 
deed ought to be effectuated by the Court to 
the extent of making it binding upon the con¬ 
science of the trustees. Where what appears 
to be a trust-deed turns out to have been enti¬ 
rely void and therefore not to have passed the 
legal estate,the position of those who took pn(i- 
session, believing tbem«elves to be trustees bub 
not in law real trustees, necessarily assumes 
the character of possession by trespass and is 
therefore from its inception in law adverse 
against all the world- Where, however, the 
trust-deed in itself is good and valid to the 
extent of passing the legal estate but the 
trusts declared are in themselves wholly or 
partially bad. then there is resultant trust over 
to the author of the trust; and the possession 
of the trustees, whatever they may think of it 
and however they might intend to use it for 
the purpose of carrying out the bad trust, could 
not in law be adverse to the cestui que trust, 
that is to say, the grantor. Where it is the in¬ 
tention that there shall be an ultimate resul¬ 
tant trust in favour of the grantor, it is us¬ 
ual to express that on the face of the deed. 
A deed so framed as upon its very face to 
provide for the springing back of the trust fund 
or a part of it in certain events to the author 
of the trust, does create what is at once an 
express or a resultant trust. A resultant, 
implied or constructive cestui que trust 
is not entitled to the benefit of s. 10 of the 
Limitation Act, 1903, Where a trust is 
express, even though the cestui que trust ohooses 
to pub up with the acta of a trustee and to take 
no steps to recover the trust property for more 
than 12 years, yet he is not barred when be 
does so choose to pursue and endeavaur to recover 
it. But where the relations between the trustee 
and cestui que trust are not express but have 
arisen by implication of law only, then if tba 
trustee assume an adverse attitude towards his 
cestui que trust, the cestui que trust must seek 
his remedy within the period of twelve years. 
—In general, limitation agaipst a resultant 
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trustee oiQOotcomcneuce to run until theques- 
iion whether or not, the declared trusts are good 
•ot bad ie decided. In the case where there is a 
iailute of the declared trust and a resultant 
trust over to the settlor or his heirs, the 
possession of the trustee is always that of the 
•cestui que tfusi \ on failure of the trust, the 
trustee holds as trustee for the settlor. Thus, so 
long as he retains and professes to retain the 
character of ago )d and legal trustee,he is holding 
the legal estat e ae stake-holder fortw^ claimants 
the ioteodei beneficiaries of the declared crusts 
which have failed and the resultant trustee,i.e., 
the eettlor. No length of possession by such a 
trustee can be adverse to bis true cestui que 
irust as f^ooD as th^t legal per^on is disoovered 
and aso^rtained* Where tbc ultimate resultant 
trust which is to spring back to the settlor is 
coosiatent with the discharge of the declared 
trust, then it may by loose use of laoguage be 
said to be express on the face of the deed, but 
where the extinction or failure of all the intend' 
ed trusts is a con lition precedent to the result* 
aut trust oomiog iuio being, ihon the Utter is 
clearly a true resultant trust and is not express 
and never can be express on the face of the deed. 
8 c long as a trustee occupies the position of a 
trustee, as soon as the declared trusts fail and 
there is a resultaric trust in favour of the set¬ 
tlor, tbetrusteoU possession is essentially th%t 
of biscesfui que trust and can only be changed 
into adverse possession by a conscious and deli¬ 
berate act. That is to pay, he must repudiate 
all intention of bolding for tbc resultant ce^fat 
qut trust and be must assert his inteotioo of 
continuing to apply the tru-^t fund to u«es which 
the Court has declared nr which known to 
him to have failed. In that event bis possession 
becomes adverse to bis legal cestui que trust and 
4f that perpoo does not take steps witoio twelve 
years, be will not bo able to avail him'^elf of the 
provisions of s. 10 of the Limitation Act, 1908. 
Under Mahomedan Law, a person can devote 
•his property in wakf and yet reserve to himself 
and his descendants in a very jndefintt*' tnaooer 
the usofruoC of the property. A document 
whtob is a declaration of a w'lkf is not neces- 
•arily invalid by reason of the postp 3 oenienc of 
the wakf to a life onj‘>yroent c*t the donor. (12 
Bom. L.R 341, Under Maho- 

medan Law, the general rule is that the power 
of revocation is inherent in the donor of every 
gift. But when the gifts are to persons of cer- 
tala particular classes or whoa th*i donor baa 
received from the dinees anything in or* 
change for the gift or part of the substance 
the gift itself, the gift is irreviTcable. 
According to Mahomedan Law, where a gift 
is cooditiooed by a power restricting alieoation, 
the gift ie absolute and the condition is void. 
It ii the eesaooe of a Mahomedan gift infer 
oicoi that tbc donor should divest himself of 
the actual poseesBion of the thing given and 
tianifer it to the donee ; if the donee dose not 
taka pbjeioal potseesion of it at the time of 
ttakiog the gift, then, until be does, the gift « 
XWoable. No gift in future can be made by a 
Jdahomadan intirs>w<a. To validate such a 
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gift, there must beau actual delivery of 
to the donee there must be a transfer of pus- 
session and that transfer of possession must be 
from the donor to the donee. Under Mabome-* 
dan Law, gift made contingeot upon the bap« 
pening of uncertain future events is not valid, 
Wbile the Mahomedan law insii^ts that a gift 
to private persons should be free of all pious 
and religious purposes, it does not necessarily 
prohibit the making of ihe gift to rvahf which 
may be contained in a deed which m^kes giftn 
at the same time to private persons. Under 
Mihomedao law, a douor may give his property 
in wakf\ that is to svy, appropriate and dedicate 
the corpa 5 of it to the service of God, while 
reserving inr himself a life interest in the 
usufruct. But, as in the case of gifts to private 
iodividuals, the Mahomedan liw never oontetn- 
plated and will not allow a merely contingent 
gift in wakf. This neccRsarily fl >ws from the 
jural conception of \ wakt, which is the im¬ 
mediate appropriation and consecration of 
specifiel property to the service of Gid, and the 
reservation of the donor's life-interest in that 
property does net in anv way clish with that 
c'»nceptioo, for the corpui is there and then 
defioitely and finally appropriated to its intend¬ 
ed purpose. But it is plainly oiherwise, while 
the gift is conditioned upon the happening of 
some future uncertain events. There can, in 
such circumsiances. be no appropriation syn¬ 
chronizing with the declaration, because should 
the future events happen,it is neither the donor's 
Inteotioo then nor after the happening of that 
event that the property ever should be appro¬ 
priated to the service of God. Locsl usage can¬ 
not be allowed to permit Khojas to override the 
Mahomedan law which prohibits any Moslem 
from disposing of more than one-third of bis 
propertv by will. E^oppel and res judKata are 
entirely distinct. lies judicat'i precludes a man 
averring the same thing twice over in successive 
litigations, while estoppel prevents him saying 
one thing at one time and the opposite at an¬ 
other. CAS4MALLY JAIRAJBHOY PREUBHOY 
V. SIR CORRIUBHOY EBRAHIM BART., 13 
Bom. L R. 717. 

iQS\—Wtll--Establishuienl <)• cknrify under — 
TfMt o ttsidejufisdtctiou Settleuumi of scheme 
—DuftfOt Co%rt Subsequent execution cf vrust^ 
deed in contravention of provisions o! wiltSuit 
for declaraixon of tnsis ^Juris liciwn—Trust 
Su%i fjr ostablishinq —Limit Ition Act XV of 
lfl77. s. I0—il*sipoltcntion of tru.st funds^ 
Takinq of accouHts —Suit against trustees — 
Proof ^Declaration of iruitin wdl— 
Exsciitionof frust ileed after testator's J-af/i — 
Trusudud not in conformity with provisions in 
joill—Discrepanci^ constd by snistake—Effect 
^Practice —Will -Declaration of trustsSubse- 
qitent execution of two IruU-de^ds siot accord¬ 
ing to provisions of Witl^Suil for account 
—Decree in prhr suit instituted bu trustees of 
charity ^Otnission to ask far aoeount -Right of 
Advocate^Oeneral how affected—Oip. Pro. Code. 
1882 , a* Swubfa.—In casei of bequests of 
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tiinnoy to found a charity in territories outside 
the jurisdiction of the Court, the Court should 
biiijd the money to the trustees named by the 
testator, leaving it to the Courts of the country 
iri vvhich the charity is to be carried out to 
st'ttle the scheme ID accordance with which 
the trustees are to deal with the money. 
Where the tru-it-deed of a charity executed su'b- 
sefjuently to the death of a testator under 
whose Will the charity was established did not 
strictly conform to the provisions of the Will. 
held tiiat the properties to be held in charitable 
trusts being in Bombayand the trustees there¬ 
of also being in Bombay, the High Court at 
Bombay ha<l jurisdiction to pass a decree in a 
suit brought for declaring the trusts upon 
which the trustees held the property comprised 
in the deed of trust and for rectifying the deed 
in accordance with such declaration. [iJ , 20 
B. 495.] A suit against a trustee and bis 
assigns for the purpose of following the trust 
property in their bands and having it applied 
for the proper purposes of the trust, falls with¬ 
in s. 10 of the Limitation Act. 1877, and is 
not barred by an \ length of time. In a suit 
brought against certain trustees of a charity 
for the taking of accounts, on the ground of 
misapplication of trust funds, charges of fraud 
and dishonesty made against them must be 
established at the bearing of the case and must 
not be allowe.i to bo reserved and proved subse* 
quent^ in the course of taking accounts. 
Where the trust deed of a charity executed 
subsequently to the death of a testator under 
whose Will tbo charity was established, is not 
in conformity with the provisions of the 
Will, tbo Court will not, if satisfied that 
the discrepancy has been the result of a 
boiia Jide mistake, visit the past conse¬ 
quences of the mistake upon the trustees. - 
A died in February 18G3. leaving a Will which 
directed that the income arising from certain | 
properties belonging to him should be utilised 
in tbo conduct of certain charities. His widow, 
the first defendant who bad obtained letters of 
administration with the Will annexed, execu¬ 
ted a trust-deed on 13-10 1868, purporting to 
convey thereunder to the t^u^tees, certain pro¬ 
perties of the testator for the trusts declared 
therein. On 17-4-1869, she executed a second 
trust-deed in respect of some other properties 
of the testator. The trusts declared in these 
two deeds were notin accordance with those 
mentioned in the Will. The present suit was 
brought on 10-3-1892 at the instance of certain 
members of the community interested in the 
trust, demanding an account from the first 
defendant of the income arising from the pro¬ 
perty from the testator’s death to the execution 
of the deed of 13-10*1868, and also an account 
from the trustees under the deed of 17-4-1869. 
Held that the first defendant, having made 
over tbo property to the trustees in 1868, was 
not liable to render accounts. There being no 
evidence that she had used any of the income 
for her own purposes, the presumption was 
that she had faithfully discharged her duty. 
The account was barred by art. 120 of the 
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I 

! Limitation Act (1877), Held also that, it 
' having been found that the trustees under the 
j deed of 1869 had paid the income received by 
them to the trustees under the earlier deed of 
1868, no account would he decreed against them 
[R.. 21 B 257, 10 Bom. L.R. 117*32 B. 364 ] 

. In the above case, the Advocate-General, as 
! plaintiff also, prayed for an account against 
’ the legal representatives of one T, who had 
been trustee under the deed of 1868 from the 
date on which it was executed up to his death 
in 1889. Ill a previous suit which the trustees 
j had instituted, they had received from T's 
j estate the balance which in that suit they bad 
, claimed to be due from him to the charity. 

' The trustees bad omitted to a^k for an account 
against him in that suit. I[eld that under 
s. 43 of the Civ. Pro. Code, 1882, the Advocate. 
General, as pUintifi in the present suit, could 
' not sue for au account, as be reoresented the 
I same interests as the trustees. Granting that 
I there was no bar under s. 43, the Court, in the 
' exercise of its discretion, would not grant the 
I relief asking lor the taking of accounts under 
the circumstances of th« case The ADVOCATE 
: General of Bombay v. Bai Punjabai, 18 
B. 551. 

(66) -0'mnf for religions and charitable 

purposes — In'ilicnabilitt/ — Breach of trust — 
Successor in office — Estoppel.—Vro^etty granted 
in luam for religious and charitable purposes is 
inalienable, except under special circumstances. 
And no person, other than the duly authorized 
ifUstee, can alienate by sale or mortgage the- 
property of a religious trust. Where a trustee 
does any act in breach or repudiation of the 
trust, such act is not binding by estoppel on 
bis successor in the trust. SHRI GaNESH 
DHAMIDAR MAHARA-TDEV V. KESHAVRAU 
GOVIND KULGAVKAR, 15 B. 625. [B., 22 B. 

475, 23 B. 237 ] 

(67) — Charitable trusts—for removal of 
trustee of tii'isque and irijunction- Right fo in- 
junction—Whcihercarries with it right topos- 
session of lands attached to the mosque.—h right 
to pray for removal of the trustee of a mosque 
from bis office and for an injunction restrain¬ 
ing him from performing the duties tbereoh 
does not necessarily carry with it the right to 
possession nf the lands attached to the mosque. 
Podia V. ABDUL B.4IMAN. 8 Ind. Gas. 52S» 

I (23 51. 99, R.) 

! (68)— Right of suit—Suit for removal of 

1 officer of a temple—Suit by some of the trus- 
. tees—Other trustees not consulted — Maintain- 
I ability of suit. — In a suit by two of the trustees- 
of a temple, (thirty-one in number), for te- 
' moval of two of the officers thereof, the other 
I trustees were made co-defendants as they were 
[ not consulted about the matter : Held that the- 
action of the minority of the trustees ofa tem¬ 
ple, without consulting the .other trustees, was- 
illegal, and the suit was liable to be dismissed* 
SUNDRAM Iyer V. Venkateswara Iybb^ 
7Ind. Gas. 391*8 H.L.T. 2S8. (22 M. 117^ 
B.) 
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(69)—Trust— Charitable endowment —Co* 
ifuetees—Trust properly--^Arrangement between 
them that each should hold excimtoe possession 
<ind remain in management of si^ecified portions 
— VaUdity-^ Tivv^ lease deed—Provision for 
payment of rent in inoney^No period fixel^ 
Pervuinent occupwey—Ni neaiion of ^Notice 
to quit by one trustee ^Ejectment suit btf one 
trus'ee^ Whether bad for non-joinder of co- 
trustees ,—An arraugement between tbe heredi* 
tar; trustees of a chatrmn charity, by which 
each of them agreed to remain io exclusive 
possession and management of specified 
portions of the charity property, is not legally 
invalid. (27 M. 192 and 18 M. 1, P. C., /t ) A 
notice to quit given by one of such trustees to 
.a tenant occupying the land in bis possession is 
sufficient to put an end to the tenancy ; and a 
suit to eject tbs tenant cannot be dismissed on 
tbe ground of nonjoinder of the other trustees. 
Where a document executed by tbe defendants 
styled aa tirva lease deed provided for payment 
of rent in money and no period was fixed by it 
during which the le^isee should be cntttled to 
remain in possession of tbe land. Held, that, 
-on a proper construction of tbe document, tbe 
defendants acquired no permanent right. The 
result of tbe oinis»<ion to fix a period in the 
document must be to show that the tenant 
was entitled to hold as lessee from ye^r to year 
and not to confer on him a p*»nuaoent right, 
Raja Ram v. ram bov. 24 78-i3 M. 

L T. 108»M.W.N. 1913, 176. 

{70)—Contribution, suit for—Debt incurred 
hy Temple irasUe forhen jil of Ititiple^^Dtcree 
against trust-e <inx olhe^s^Payment by trustee 
of his share of the decree debt—Jiesignation bif 
Trustee ^Right to itulemnity out of trust csuiie 
--Contract Act (IX of 18V2K ss- 69, 

Temple Trustee borrowed money for the benefit 
of tbe temple on pro notes, on which e decree 
was obtained ag'iiost him and other Trustees. 
Tbe Trustee piid bis share of tbe decree amount 
out of bis own pocket. Ho had previously re 
signed tbe Trusteeship He then sued the trust 
lot the recovery of the amount paid by 
Held^ that, though ss. 69 and 70 of the Coo* 
tract, 1872, Act did not apply to the case, tbe 
plaintifi wa^ enctilod to indemnify bimsolffrom 
the Trust estate. (37 C. 2i9. 8 lud Gas. 404, U 
C.W.N. 261,7 A L.J. 125.7 M L.T. 63, HC 
J. 220, 12 B>ra. L.R 257.20 M L.J. 171, Hel. 
upon) SBETHARAMA lYEB V, MURUGAYYA, 
II Ind. Oat. 338, 

(71)— Trust—Z)ufafion and object of—Who 
are beneficiariei—Rights of communiiy and 
individual member thete^J.-^^here 
cectain* premises was male to the Btptist Slis- 
•ion Society of Eoglaod for tbe purpose of 
^lablishing a hamloc of Native Ohristiaos of 
the Baptist community, and certain persons 
were also appointed as trustees lor aidtug and 
aesUtiog io establisbing the said hamlet, the 
troit did not come to an end as soon aa ce^to 
hooses had been boUt and some Native 
tiaoa were settled therein as tenaote. 
was aomething like a perpetual fcrnet, Tne 
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beneficiaries under the t'U:^*-were the Society 
and not the Native Christian community. 
Tbe community may h^vc certain rights to 
call upon the trustees to explain or account for 
their action ; but such right docs not exi^t in 
any particular member of tbe community who 
holds any portion of tbe land or bouse in tbe 
compound of tbe Mission as a tenant. I^ER- 
MANAND Karan v Baptist Mission 
SOCIETY OF London, 8 C.W.N. 918. 

(72) — Dedication of village to the tcinfle proved 
—Diversion of (rust property — RtprrsKnfntion 
by the manager in his private capacity—No 
estoppel. —Where tbe dedication of tbe income 
of a village to a temple is fully proved, tbe 
diversion of tbe trust funds, if any, must be 
treated as an unauthorised use of the trust 
funds and not as evidence of there being no 
real dedication. And when tbe village was de* 
dicated to tbe religious services uf the idol, it 
constituted in legal contemplation, its pro¬ 
perty,*' though the idol can enforce its rights 
only through a manager. Tbe idol or deity, 
for ibis purpose, must, therefore, be treated in 
law as a ^'pereon," who can be bound only by 
any statement of its manager or agent acting 
on ifs bobalf. within the scope of bie authority. 
And when be made a statement admittedly not 
acting on behalf of tbe temple, but avowedly on 
his own account, any statomeut made by him 
in that capacity cannot bind tbe idol or tbe 
deity or its repres'»ntative. GRANTHI SUB- 
lUAH CHETTY V. 8 RBEMAN MAHA MANDALE- 
SWARA KATARI SaLWA MAHAEiAJA UMADE 
MAHARA.IA Raja BoMMARAJU Bahadur Db* 
VA MahaRAJULAM GaRU, 4M.lt. 417s 19 
M.L.J. 305. (13 M.I.A 270, F) 

(73) — Religious trusts— Wrongful alienation 
by trustee*-Suit /o recover vrojjerty—Limitation 
— idverse jossessufH— Lmitation Act, art 134.— 
In tbe case of reMgious trust‘d, when immove- 
able property forming the endowments of such 
lustitutious IS wrongfully alienated by a trustee, 
bis immediate successor in tbe office ol trustee 
is entitled to bring an action to recover posses¬ 
sion at any time within twelve years from bis 
succeeding to such office. (13 M. 403, 16 M. 
2C6, F.) Tbe possession held by virtue of a 
wrongful alienatioci of trust-property by a 
trustee is, bo long aa tbit trustee continues to 
hold office.not adverse to the trust. Therefore, it 
follows (bat a trustee wbo wrongfully alieoatee 
the trust property may set right tbe wrong done 
to tbe trust by himself, by suing (or tbe 
recovery ol possession at any time during which 
he is in office. Such a case does not (all with¬ 
in art 134 of tbe Limitation Act. 8Y£D 

GULAM Nabi Sahib v. nagammal, 6 
270. 

{^i)—Trusts—Improvements by receiver with 
sanction and consent —Life-Unants and remavv* 
derman^ righte o/, re the turnsWith tbe 
consent of the parlies and senctioo ol the 
Coart, a receiver improved tbe trust property by 
rauiog a loan. The will was sUeot ae to whether 
the lile-tenante or the remaindermao should 
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bear the burden. Held, the life-tenants were 
entiilrd to have the sums spent in improve- 
meiits charged on the corpus, they keeping down 
the interest, and the Temaindecman paying the 
corpus of the debt. OUCHTEliLONY AND 

Gl'chterlont by Revivor administra¬ 
tor-general OF MADRAS AND WAPSHARE, 
11 M. 360. 

(75)— Created in 1787— Consent decree tn 
10()9 seUUnrj the rnanagement of the tmst — 
Eights of descendmit of founder .— 
PiaintiS’s ancestor created a crust for charitable 
purposes in 1787 and appointed the then Pan- 
dara Sannadbi and his snccessors in office as 
trustee. In 1869, tbe then Pandara Sanna- 
dbi brought a suit against tbe plaintiff's grand¬ 
father for a declaration of the Paudaram's tight 
to manage the trust, and a compromise decree 
was passed declaring that tbe Pandarams had 
tbe right to manage the trust and Chat the 
trustee might nominate a deputy from tbe 
male descendants of tbe founder’s lamily. 
Plaintifl, as the lineal male descendant of the 
family, brought this suit for removing certain 
abuses of the trust and for settling a scheme 
for the management of tbe trust. Held that tbe 
consent decree in the suit of 1869 did not have 
tbe efiect of altering the terms of,the trust as 
created in 1787; and that, although that decree 
gives the present plaintiff no right in law to be 
appointed a deputy, tbe arrangement come to in 
1869 might well be taken into coosideraiion in 
settling tbe terms of tbe scheme. KRISHNA- 
SWAMI MUDALIAR V. NATARAJA THAMBIRAN, 
8 M.L.I. 209 = 7 Ind. Gas. 191. (30M. 355. H.) 

(70) —Suit for land—Suit to pi-o'ect trust 
properUj from irrp^oper nets of trustee—Land in 
Qiiofilssil—Letters Patent. 1865, s. 12—Lyunc- 
twn .—In a suit by certain trustees against 
others to have a deed of trust under which both 
were appointed, construed and given effect to. 
and to protect tbe property from the alleged 
improper acts of tbe dofimdant-trustecs by tbe 
appointment of a receiver, and by an iojuoc- 
tioQ restraining the defendants from deal¬ 
ing with tbe property tbe subject of tbe trust 
which land was situated in tbe mofussil, 
it appeared that the deed of gift gave neither 
tbe plaintiffs nor tbe defendants any bene6oial 
interest and that tbe property was given 
to the deities named and that under tbe 
deed the plaintiffs and the defendants who 
were appointed shebaits bad no sort of personal 
beneficial interest in tbe property and that they 
had no right to appropriate any portion of it 
or of its income. Held that the suit was not a 
suit for land or other immoveable property 
within the meaning nf s. 12 of tbe Letters 
Patent. PUDDOMANI DASI V. JUQGODUMBA 

Dasi, 14 B.L.R. 360, Note. 

(11)—Trust—Transfer of titist property made 
in excess of trustee's powers—Suit for recovery 
of property by managers of charity—Maintain¬ 
ability of snif.—Plaintifis as managers of a 
public charity, * chhatra bhandara ’ or alms¬ 
house, connected with a certain temple, sued 
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to have their right declared to protect certain 
endowments made in favour of the 'Bhandara * 
and to have certain mortgages by tbe trustee 
thereof declared invalid. Held that there was 
a trust for the support of tbe charity, and the 
plaintiffs, whether as managers of tbe charity 
and temple, or as members of the community 
interested in the preservation of tbe property, 
the subject of the trust, had aright to main¬ 
tain the suit for its protection. GanGA NAND 
V. Balgobind Das. A.W.N. 1884, 61. 

{IS)—Constructive trust — Consideration, to 
live with promiser till death, whether can sup¬ 
port a contract. —A purchased a village, in her 
name, with her own money, and remained in 
possession of it till her death. At A’a request 
B consented to live with A till her death; in 
consideration for that. A promised to leave the 
village to B after A’s death, lu a suit by B to 
recover tbe village from A's reversioners, 
held, A did not purchase tbe village beruimioc 
in trust for B. Per Sankaran Nair, J. 
(Abdur Rahim, J., dissenting). —As B lived 
with A and, in consideration of that, A pronaised 
to leave the village to B, there was a contract 
under the Indian Contract Act. Held per 
Abdur Rahim, J. (dissenftente) that there was 
no contract. Even if tbe parties intended to 
enter into such a contract, it is not one which 
the Court oould enforce ; that A bad only an in¬ 
tention to create a trust for B’s benefit. Unless 
some act is done to effectuate an intention to 
create a trust no trust is created. The Court 
cannot perfect a gift which has been left imper¬ 
fect by tbe donor, either deliberately, or 
through accident, or misconception of the law, 
because tbe Court has no jurisdiction, as there 
is DO equity in tbe Court to perfect an imper¬ 
fect gift. Nor will the Court go out of its way 
to help a disappointed expectant of a bounty, 
by converting a declaration of intention to give 
into a declaration of trust. StrEBRAJA VEN¬ 
KATA Narasimha appa Row v. Srbb 
Rajha Malraju Lakshmi Venkayama, 5 
H L.T. 108 = 19 UL.J 106 = 2 Ind. Caa. 316. 

See ABSENTEE, 6 P R. 1871. 

Suit for removal of trustee—Suit for appoint¬ 
ment of a trustee—S. 539, Civ. Pro. Code, 1882 
—Plaintiff not trustee cannot claim possession 
—See ACT XX OP 186.3, sa. 34, 18. 9 Ind. Cas. 
168=9 M.L.T. 301 = 21 M L.J. 450, 

Devolution of trust —Power to appoint suc¬ 
cessor—Acquisition by prescription of trustee¬ 
ship—Suit in High Court for negleot by trustee 
—Necessity for leave to sue— See ACT XX OF 
1863, s. 18, 24 M. 219 = 11 M.L.J. 1. . 

Hindu—Indian Trustees Act. applicability of, 
to—See ACT XXVH OF 1866, 32 C. U3=9 
O.W.N. 179. 

See V.P. ACT I OP 1869, 6 I. A. 161. 

Liability of Administratot-Qeooral in respect 
of breaches of trust by intestate executor— 
ADMINISTaATOR-GBNEBAIj, Cor. 97 = 2HyaD, 

3=Boatke, 0.0. 11. 
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Property held by judgmeat-debtor in—For 
speoifio purpose—Attachment of surplus after 
fulfilment of trust—ATTACHMENT—SUB¬ 
JECTS OF ATTACHMENT, 15 0.329 = 15 I.A. 

1, P. 0. 

When can attachment of—property be made 
—See ATTACHMENT—SUBJECT OF ATTACH¬ 
MENT, 28 C. 574. 

Implied trust— See award, 5 M.L.T. 199. 

Suit uodec s. 539, Civ. Pro. Code—Persons 
disputing existence of — WhetUer necessary 
parlies—See Civ. Pro. CODE, 1908, ss. 11,9-2, 
95<, 8 A.L.J.89C. 

Judgment-debtor in possession as trustee— 
—Personal decree against judgment-debtor— 
^‘Parties to suit’’—Se.; ClV. PRO ‘CODE. 1908, 
8. 47, sch. 1,0. XXl, r. 58, 14 C.L-J- 425. F.B. 

Trustees—Accounts for diSerenb periods— 
Misjoinder—See Civ. PRO. CODE, 1908, 0 1. 
rr. 3, 4 (6). 9 M.L.T 233=9 Ind. Cas. 5'i5. 

Suit for removal of trustee—Trustee as 
plaintifi—Others interested—Permission under 
8- 30, Civ.Pro. Code, 1882—Necessity—i'ee CIV. 
Pro. Code. 1908 . 01, r. 8 (i) ss. 9-2, 9a, 8 
M.L.T. 357=7 Ind. Cas. 868. 

See Civ. Pro. CODE, 1908. 0. XXI, r. 16. 
2C.P.L.R. 45. 

Bettlemeot — Attachment — Claim—Sale - 
Purchase of settler's right—Right to set aside 
deed—Fraud—Suit on oebalf of al! creditors— 
Limitation Act XV of 1977, art. 95—iiee ClV. 
Pro. Code, 1908, O. XXf. tr. 60. 63. 16 B. 1. 

See Co-SHARERS— General. 3 a. 459. 

Delay by trustee in the assignment of legal 
estate-Costa of suit—Costs of ccnveyance— 
See Costs—SPECIAL Cases, ii C. 628. 

Property subject to—See COURT Fees Act, 
1870, Bch. I, cl. 11, 6 B.L.R. App. 139 = 15 
W.R. 467, Note. 

See Debtor and Creditor. i9 B. 12. 

E&eot of sending half notes to creditor— 
See Debtor and Creditor. 6 M.L.T. 82 = 
19 M.L.J. ^3 = 2 Ind. Cas. 6li. 

Managing member of firm appointed trustee 
—Pum diasolved — Trustee’s right of—See 

Debtor and Creditor, 20 M. 91. 

Suit by dismissed trustee for mere declara¬ 
tion and iojanotion—No prayer for posses- 
lion — Maintainability— See DECLARATORY 

Dboreb, suit for—General. 7 M.L.T. 
811=20 M.L.J. 806-6 Ind. Cas. 630-38 M. 
469. 

flee Dbclabatoby Dbcbbb, Suit fob— 
BBDOWMSMTB, 88 M. 886-10 HX.J. 64. 
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Deed of settlement — Benefioiary — Provii^c- 
for forfeiture of interest in case of insolvency 
if bad for repugnanov— See DEED—CONSTRUC¬ 
TION OF Deeds, 20 B. 3i0. 

Pawn—Sec DEPOSIT OF TITLE DEEDS, 9 
M. I. A. 303. 

% 

Transfer of trust property by trustee in breach 
of trust—Suit by trustee to recover on ground 
of trust—Bona fide purebaser for value without 
notice of trust—Estoppel—Sec Estoppel- 
Estoppel BY Conduct, 6 a. 24-a.w.N. 
1883.182. 

Decree biudiog endowed property—Judg¬ 
ment-debtor. no interest in property—Sbebait 
if can object to execution—Decree made for 
execution of trust—Powers of trustees— See 
EXECUTION OF DECREE -GENERAL, 14 O.L. 
J. 337. 

Sh’ Execution of Decree—applica¬ 
tion FOR Execution and powers op 
Court, 4 c. 6. 

Currency notes entrusted for a specific pur¬ 
pose—Notes lost by gambling-Trover—Loan 
— B.'iilmenc — Bon* fide bolder for value— 
Oosts-Sec Gambling, 6 B.L.R. 581. 

Sec Gift, 7 B. 229. 

Gift of Government Notes -Necessity of 
endorsement to complete gift—Creation of trust 
by donor constituting bimsclf t rustee-Enforce¬ 
ability of trust against rerpresentative of donor 
—Practice among Parsis— Sec GOVERNMENT 
PROMISSORY Notes, 5 B. 268. 

Sie Hindu law-gift, 4 M.H.c. 460. 

Dedication by trustees as highway— See 
Highway, 8 Ind. Cas. 175 = 20 M.L J. 879. 

Gift—Possession—Hindu Law—Cication of 
—See Hindu Law—gift. 17 B. 466. 

For religious, purposes what constitutes— 
Succession to property oi Hindu religious 
mendicant who is not ' bermit' or ’ asoctio '— 

See Hindu Law—Inheritance. 3 O.C. 
231. 

Hindu Law—Trust, declaration of. in favour 
of joint iamily-Joint family, property acquir¬ 
ed from funds of— ilitakshara—'Talukdari 
estate—Act I of 1869 (Oudh Estates Act, ss. 3 
i8)—ifee HINDU Law—JOINT Family, 1 0, 

C. Sup. 24. 

Hindu Law—Agreement between brothers 
with the object of creating-for maintenance 
of members boro and to be born, binding 
nature of. on heirs-Se« HINDU LAW—MAIN¬ 
TENANCE, 6 C. 106. 

See Hindu Law — Religious Endow* 
MENT, 2 Hay, 557. 

HINDU LAW—WILL, 9 B.L.R. 877 = 

18 W.R. 869.1 B.L.R O.U. 231.4 C.W.N. 671. 
Mote. 
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i’erpetuities—Recital in will indicating in¬ 
tention to create perpetuity—Valid trusts— 
See HINDU Law—Will, 7 C L.R. 241. 

When Court will frame scheme for adminis- 
tnrioo of-5fe HINDU LAW—WILL, 9 C.W. 
N. 528=1 C.L.J. 605. 

* 

Precatory-HINDU LAW—WILL, 14 C. 
22 - 2 . 

Principle that obligation to convey property 
creates trust inapplicable to reputed ownership 
under Insolvency Act —See INSOLVENCY- 
ORDER AND Disposition, 2 B. 542, 


Trust—continued. 

Direction in will to keep properties in 
trust for several beneficiaries—Suit to recover 
entire trust properties, whether maintainable 
by some alone of the beneficiaries—See PAR¬ 
TIES TO 8 UIT-General, 23 M. 239 = 10 
M.L.J, 10. 

See PARTIES TO SUIT-GENERAL, 15 C 
329«1S T.A. 1, P.C. • 

Application to set aside a consent decree in 
suit to set aside—Deed—Right of trustee —See 
Parties TO Suit—General, 27 c 428=4 

C.W.N. 169. 


Insolvency—Appointment of members of a 
banking firm as trustees of a fund to be invested 
in their own Bauk—Failure of the Bank — 
Whether the trustees are eutitled to recover the 
whole amount from the assets— See INSOL¬ 
VENCY— MISCELLANEOUS, 7 M.L.T. 266 = 
5 Ind. Cas. 331 = 33 M. 154. 


Trustee mixing bis own property with 
that of minor— Efiect-Oaus of proof-Se« 

Partition-General, io Ind. Gas. 57. 


Trustee and centui que trust — Uncon- 
sciooable bargain—Duty of Court—PLEAD- 
INQS. 12 Bom. L.R. 795. 


Administration Suit—Setting aside a deed of 
—Non-joinder of narties — S>e JOINDER OF 
Parties, 26 C 89i = 3 C.W.N. 670. 

See JURISDICTION—Question op Juris¬ 
diction, 8 B.HC. A.c. 245. 

See Jurisdiction—SUITS for land, 1 
Hyde, ‘284. 

Jurisdiction of Courts— Suit for removal 
of persons from management of charitable— 
Malversation-See JURISDICTION OF CIVIL 

Courts, 7 M.H.O. 117 . 

Suit for trust-property as manager—Limita¬ 
tion—See limitation act, 1908. arts, 124, 
144, A.W.N. 1905.69 = 27 A. 513=2 A.L.J. 
304. 

Deed of—Creatine a life estate with a re¬ 
mainder over, is void under Muhammadan Law 

—See Mahowedan Law—General, 36 C. 
431 = 2 Ind. Cas. 292. 

Dispute about succession to trusteeship 
cannot be referred to arbitration—.Award—Ap¬ 
plication to file award—Jurisdiction of Court 
—Sec Mahomedan Law—Wakp, 6 Ind. Cas. 
219 = 7 A.L J. 7G1. 

Mortgage-suit — Question whether suit 
amount belongs to mortgagee personally or to 
trust funds in his hands—Evidence— See 

MORTGAGE—Miscellaneous. 4 C.W.N. 70. 

Obligation to release property settled — 
Whether creates a—See OUDH SETTLEMENT, 
8 A.L.J. 132, P.C.=9 M.LT. 200 = 16 C.W.N. 
273 = 21 M.L.J. 109 = 13 Bom. L.R. 75=9 Ind. 
Cas. 391 = 14 0.0. 95 = 33 A. 125 = 13 C.L.J. 
63. 

Statute of frauds, applicability of, in the 
case of Faisis—Resulting—Under will, neces¬ 
sity of taking probate—See PABSIS, 6 B. 363. 


An entry in a record of rights that the lands 
should be returned to the landlord who has 
abandoned them, when he comes back and 
warns them, does not create a trust for bis 
benefit—See POSSESSION—ADVERSE POS¬ 
SESSION. 85 P.R. 1909=135 P.W.R. 1909=3 
Ind. Cas. §99. 

Suit relating to—Appointment of plaintiff by 
deed of trust—Suit for salary—Small Cause 
suit — See PROVINCIAL SMALL CAUSE COURTS 
ACT, 1887. art. 18, 26 M. 368. 

Suit for subscription against a—Jurisdiction. 
See Provincial small Cause Courts 
ACT, 1887, art. 18. 20 M.L J. 146=5 Ind. 
Cas. 912 = 8 M.L.T. 67 = 33 M. 494. 

Manager of trust property must set out his 
title in an ejectment suit—Res judicata^See 

Res Judicata—ad.judications, 11 Bom. 

L.R. 921=34 B. 416 = 4 Ind. Cas. 241. 

Suit to recover property as trustee—Subse¬ 
quent suit by heirs after plaintiff’s death— 5ee 
Res Judicata—Cause of action, 7 Ind. 
Oas, 184 = 8 M.L.T. 22l. 

See Right of Suit—General, 6 C.L.R. 

68 . 

Suit for payment of trust fund into Court, 
plaintiff not having actual title to any part of 
fund — Bill-quia-tivat— Assent of trustee of 
fund to decree in plaintiff’s favour—Maintain¬ 
ability of suit—See Right of Suit—Gene¬ 
ral, 2 M H.C. 8. 

Trust deed not stamped—Admissibility in 
evidence—See SALE-SALE IN EXECUTION' 

OF Decree—Miscellaneous. 12 Bom. L. 
R.723=7 Ind. Cas. 955. 

Voluntary settlement—Revocation of— Se* 

Settlement—Genebal, 8 0. 8S7. 
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Hereditary trust held by adoptive father— 
Bight of adopted sou to manage—Nature of 
the devolution of the trust—Suit by adopted 
BOD for mere declaration not sustainable—See 
Specific RELIEF ACT, 1877, s. 42, isM.L.J. 
456. 

Sabscfi*tion3 gathered by appeal to the 
public—r>oolaratioD of trust as regards sub- 
ficriptions—See Stamp Act, 1899, s. 2 (24), 
art. 58-A, 13 Bom. L.B. 646. 

Snocession to property of Armenian Christian 
residing in Oudh at time of annexation— Lex 
loci with reference to the English Law of Suc¬ 
cession-—Territorial Law of Oudh on the intro¬ 
duction of British rule—Executory trust—Will* 
construction of—Justice, equity and good con¬ 
science—Intention of testator—Limitation Aot, 
1877. sch, ii, arts- 134. 136. 140. 144—Cham¬ 
perty—Sale in execution of decree upon nwrt- 
gage executed by bolder of life-interest—Pur¬ 
chaser for value vvithout notice— Sec SUCCES¬ 
SION, 6 O.C. 305. 

See Succession certificate act, i860. 
3B.L.R,A.G. 46*11 W.R. 388. 

Suit for removal of trustee—Jurisdiction 
See Suits Valuation act, 1887, s. 8i. 20 
M.L.J. 726 = 3 M.L.T. 404*8 Ind. Cas. 645. 

Provision in a will that devisee sbo^d not 
have power to dismiss certain servants did not 
create—In favour of servants— See WILL— 
Construction. a.W.n. 1905. 228=2 a.L.J. 

m. 

Por maintenance—Perpetuities—Sec WILL 
“-Construction, 6 C.L.R- 496. 

Rule against perpetuities—Per masses See 

Will—Construction. i5 M. 424. 

Validity of trusts created by will—h'ee WILL 
—Execution, P.L.R- 1900. p. 251. 

Bequests under will of PacsL Perpetual trusts 
for performance of religious ceremonies 
Clftusd re^trfttoins aUenatioo, invalidity o 
Sec Will-Miscellaneous. iiB.«4i. 

TpDBt Deed. 

Construction of instrument—Settlement 
Testamentary doiument—See STAUH act, 
1879, 20 B. 210. P.B. 

Por securing mortgage debentures—Stamp 
duty—See STAMP ACT, 1899, s. (2). cl. 17, * 
L.B.R. 2. P.B. 

Trnitee. 

See AOT XX OP 1863. 

See OlV. Pro. Code. 1908. ss. 92, 93. 

See OlV. Pro CODE, 1908. 0. XXXI, rr. 1 

- 8 . 

See Hindu Law -^rblioious endow¬ 
ment. 
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See Limitation act, 1908, s. lO. 

See religious Endowments. 

Sec Right of Suit—Endowments, 
Suits relating to. 

See Right op Suit—Trusts, Suits rk:- 
lating to. 

See Trust. 

See Trusts act, 1882. 

(l)— Rxeculoi- and tfiistee. difference beltveen. 
—The true position, powers and duties of an 
executor are essentially different from those of 
a trustee. HARA COOMAR SIRCAR v. DOOR- 
GAMONI DASI, 21 C. 195. 

(3 )—Liabdily of receiver, executor and tnis- 
icct contrasted.—k Receiver occupies a position 
towards the estate in his bands different from 
that of an executor or trustee. A Receiver acts 
through the Court. His acts are virtually the 
acts of the Court. Executors or trastees, not 
aoting through or under directions of the Court 
do not and cannot, uoder ordinary circum¬ 
stances, create obligations binding on the es¬ 
tate in favour of creditors. MOHARI BIRI v. 
SHYMABIBI,30 C. 937=7 C.W.N. 799. 

{S)—Iie(jislrar of BitjU Court, Secretary of 
State, (Jomptroller-Qcneral not truateein respect 
of Government pro-rude.—'^cit.'hec the Registrar 
of a High Court or Sxidiler Dewani Adawalal, 
nor the Secretary of State, nor the Comptroller- 
General, is a trustee on behalf of the owner of 
Government pro-note deposited with Registrar 
of Adawalul or High Court for benefit of such 
owner. RANEE CHANDRA KALLY DEBI v. 
EDMUND PELLY CHAPMAN, 9 C.W.N. 443= , 
32 C. 799. 

{i)—Manager of a Joint Hindu family, if 
trustee. —The manager of a joint Hindu family 
is not the agent of the members of the family 
so as to make them liable to bo sued as if they 
were the principals of the manager. The rela¬ 
tion of such persons is not that of principal or 
agent, or of partners ; it is much more like that 
of trustee and eesfui que Iruet. ANNAMALAI 
V. MURUOASA. 9 Bom. L.R. 494. 

f 5 i —Trustee and cestui que trust— 
trying with trust estates—Ceetui que trust 
eniitUd to projits.—kny profit acquired by a 
trustee out of investmoote of the trust funds 
must be regarded as earned for and belonging 
to the cestui que trust, for, it would not be 
tolerated that trustees should gain pecuniary 
benefit to themselves by speculating with trust 
lands and thus avail themselves of their 
fiduciary position to fill tbeir own pockets. 
GOBIND DEO V. HARNABAIN, A.W.N. 1882, 
169. 

(6)— Trustee — fiduciary relationship — 
As^jnmenl by married woman.—L M died in 
1866, having bequeathed certain-personal pro¬ 
perly to J S, who then and at the time of the 
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Bubsequently mentioned suit was a married 
woman, and wbo executed a power-of-attorney, 
authorizing 0 G & Co. to receive payment of 
the legacy and to execute a settlement of a 
portion of the same according to articles con¬ 
tained in the power. This settlement was 
made, and under it a portion of the legacy was 
assigned to trustees, who did not execute the 
deed or undertake the trust, and no other 
trustee was substituted for them. 0 G & Co. 
at various times advanced money to J S, and 
in acknowledgment received promissory notes 
from her for a portion of such advances ; and in 
a suit hy O G & Co. to recover the amount of 
these advances, it was held that OG & Co., 
standing in a fiduciary relation to J S, before 
they could avail themselves of her acts, must 
show that she did them with a full knowledge of 
the circumstances of the case and of her own 
position with regard to it. Smith v. Stevvabt 
fioarke O.C. 292. 

(7)—Possession givenby Rivtnue Offi¬ 
cer-Direction to pay profits to another—Nature 
of fossession given,—Whete a Revenue Officer 
gave possession of certain lands to the defend¬ 
ant with a direction to give to the plaintiff 
the profits after paying the revenue due to 
Government, the nature of possession given ^.o 
the defendant was that of a trustee and not 
that of a depositary. VlTHAL ViSHVANATH 
PRABHU V. RAMACHANDRA SADASHIV KIR- 
KIBE, 7 B H.C.A.C. 149. 

{8)—Insolvtnt Estates CoTti t, 02 )pointme^it of 
trustees by—Buying of insolvent's property hy 
trustee for pre-existhig debt, whether valid.— 
When trustees are appointed to realize the 
assets of an insolvent’s estate, to convert them 
into money and distribute the proceeds rateably 
among the creditors, a transfer of the insol¬ 
vent’s property to one of the trustees, by him¬ 
self and his co-trustees in consideration of a 
pre-existing debt due to him from the insolvent 
is not valid, as such transaction amounts to 
constructive fraud as against the creditors. 

Pbrtab Shah v. Fatteh Chand, i7 P.R. 
1876. 

(9) —A 2 >Fohi(ment of new trustee—Right of 
stranger.—A total stranger to the trust has no 
right to ask for the appointment of a new 
trustee of the trust-deed. BHUJENDRO BHU- 
san Chattebjee V. TRIGURANATH MOOE- 
ebjee, 8 C. 761. 

(10) — Commission to Trustees—Calculaium ,— 
When commission is allowed to trustees 
annually, it must be calculated on the imeome 
of the estate and not on the corpus. LlotD 
V. Webb. 24 C. 44. [R.. 9C.W.N. 528 = 10. 
L.J. 605.] 

(11) — Trustee de son tort.—A person, who 
without being appointed a trustee by the found¬ 
er of an endowment, takes charge of the endow¬ 
ment and manages it as the endowment pro¬ 
perty, makes himself a constructive trustee, or 
in other words, a trustee de son tort. JuGAL 
KISHORE v. Lakshmandas. 1 Bom. L.R. 
118 = 23 B. 6S9. 
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(12)— Trustee, duty oj— Trust— Trustee 

rmtst assume it to be valid until set aside _ 

Ti-ustees cannot set up a title by adverse pos> 
sess709i.^A trustee must assume the validity of 
a trust until it is actually impeached. A trus¬ 
tee cannot set up a title to the trust property by 
adverse possession. A trustee can have no 
beneficial estate in the trust property except 
what he may derive from lapse of time, but 
his 18 DO adverse possession. ABDESHIR v. 
Bai Sirinbai, 1 Bom. L.R. 721. 


(13)—Trustee and cestui que trust—of 
Mistee to grant reniissiotis of re^ii to tenant— 
Trustee xn loco-parentis- Duty of tmistee to in¬ 
vest monty—Faihire to invest small sums — 
Breach of trust—Right of trustee to insist on 
getting release as condition precedent to deli¬ 
very of prc2M>rty-Bons, fide belief inexistence of 
such tight-Effect of such belief on question of 
costs in snif necessitated by wrongful refusal to 
deliver Wrongful refusal to deliver possession 
to cestui que trust— to claim rent.—A. 
trustee is ccmpelent to make small remissions 
I of rent to tenants on sufficient grounds. But 
the Court will not allow the remieeion of a 
large sum, where it has been made after the 
trustee has become a wrong doer by hia impro¬ 
perly retaining possession of the property after 
the cestm qui trust has attained majority. 
Where the trust property consists of money 
and cannot be applied immediately or at an 
early date to the purposes of the trust* the 
trustee is bound to invest the money for the 
benefit of the cestui que trust. Where the 
trustee was in loco pa7-eniis towards the cestui 
que trust under the will of the testator who 
created the trust and defrayed all the expenses 
of the cestui gne trust, be could not be consider¬ 
ed to have committed breach of trust in having 
failed to invest comparatively small sums of 
money that were required for and spent in a 
short time for the benefit of the cestui que trusU 
A trustee is not justified in insisting on the 
cestui que trust giving him a lease as a condi¬ 
tion precedent to his delivering the trust pro¬ 
perty to him, and a l>c9uij}(ie belief on the part 
of the t^stee that such is his right is imma¬ 
terial as afiecting the question of costs in a suit 
necessitated by bis wrongful refusal. The 
obtaining a release is solely for the personal 
benefit of the trustee and is not an act done 
in the execution of the trust. Where the trustee 
improperly retains poFseesion of the property 
(bouse) belonging to the cestui que trust, and 
refuses to deliver the same on insuffioieot 
grounds, the latter is entitled to claim rent up 
to the date of delivery of the property to him* 

Rajaram Devi v, Lakshmi Sankara, li 
M.L.J. 206, 


(14) — Express h'ust — Outside tre^sser. 
~If express trusts are created, and some out¬ 
side trespasser who has no business to interfere 
does interfere then be becomes trustee de sets 
tort, and as such the Court will make him 
account as if. he were the rightful trustee. 
Lapse of time will not act as a bar to the action 
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against such a ttostee, in virtue of s. 10 of the 
Limitation Act, 1877. MOOSABHOY v. Yakur- 
BHAI, 7 Bom. L.R. 45 = 29 B. 267. 

( 15 ) —Jurisdiction of Court to remove trustee .— 
The Court can, on the ground of misconduct, 
immorality or breach of trust, remove from 
his office the Mahant of a religious institution 
as being a trustee who is unfit for bis office. 
BASANT DASS V. GANGA DASS, 2 O.C. 340. 
[fl., 6 O.C. 355.] 

(16) Liability of Hindu trustee—Drench of 
trust—Small Cause Court—Equitable jurisdic¬ 
tion, extent of Act IX of 1850, ss. 25, 32— Act 
XXVI of 1864. s. 2.—A Hindu trustee, wbo. 
having accepted a trust remains passive and 
takes no steps to see the trust carried into 
execution is liable for losses arising from the 
breach of trust of his co-trustee, [if.,12 B. 573. 
21 B. 48.] The Court of Small Causes has an 
equitable jurisdiction only in the cases specified 
in B. 32 of Act IX of 1850, as the provisions of 
8. 2 of Act XXXVI of 1864 do not extend the 
class of cases over which the Court has jurisdic¬ 
tion, but only enlarge the amount for which it 
may make a decree- Cases where it has been 
held the Small Causes Courts cannot enforce 
trusts, unless the trust, sought to be enforced 
is one for the payment of a distributive share 
under an intestacy or a legacy under a will, 
the value of the claim being not greater than 
Be. 1,000. The trustees cannot he sued in the 
Court of Small Causes by the cestui que trust 
for the recovery of the specifio trust property or 
the value thereof. BAI JADAV v. TbibhU- 
VANDAS JAGJIVANDAS. 9 B.H.C. 333. [B.. 

12 B. 573, 21 B. 48.] 

(17)—Sitif for removal of trustee — Referetwe 
to arbitration by Court — Jurisdiction.—The 
District Judge has jurisdiction to refer to 
arbitration a suit fdr the removal of a trustee. 
Nambi AIYANOARV. NABAYANA, 11 M.L.J. 
887. 

{\B)—Removal of, bp bencficiarp or co-lriislees 
—Trustees cannot remove a codru-sUe without 
the .sanction of Court—Specific Relief Act (I of 
1877), s. 42—A trustee who has been removed 
can sue for declaration of his trusUeship.—Ao 
inatrament creating a trust, may confer on its 
beneficiaries the power to remove a trustee 
Appointed under it and appoint a new one in 
his place; but the power.must be exercised 
reasonably ; and the Court will not uphold the 
removal unless it is satisfied that the power 
was exercised for the benefit of tbe trust and 
not in a caprioious manner. Trustees were 
appointed by a deed of trust, executed by mem¬ 
bers of a caste, which contained no provision 
empowering the caste to remove them. One 
of the trustees was excluded from the manage¬ 
ment of the trust property by his oo-trusteee. 
He filed a suit asking for a declaration of his 
tmateeship and for an injunction to restrain 
the defendants from denying to him, or other¬ 
wise interfering with, his rights as a trustee: 
Held, (1) that no beneficiary or trustee has 
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any right to remove a trustee. There is no- 
difierenca in this respect whether the bene¬ 
ficiary is an individual or a caste ; (2) that 
where the legal character of a person is 
denied, be is entitled, according to a. 42 of the 
Speoific Relief Act, to institute a suit “ against 
any person denying ” such character. Because 
there are other persons than those sued who 
also are denying tbe right, it does not follow 
that he must sue them all; |3) that the 

plaintiff was entitled to tbe declaration and 
injunction prayed for. Friction or hostility 
between trustees and the immediate possessor 
of trust is not of itself a reason for tbe removal 
of tbe trustees. But where the hostility is 
grounded on tbe mode in which the trust has 
been administered, when it has been caused 
wholly or partially by substantial overcharges 
against the trust estate, it is certainly not to 
be disregarded. CHAPSEY v. JETHABHAI, 9 
Boro. L.R. S14. 

(19) — Mahant of un as^/ia?i and temple, posi¬ 
tion of—Trustee, foicer of, to create a trust — 
Estoppel,cssintials of— Trusts Act {Indian), 8.47. 
—Held, that the Mabant of an asthan and 
temple dedicated to worship is in tbe position 
of a mere trustee and has at tbe utmost the 
powers of a manager or guardian of an infant. 
Held further, that a person has no power tn 
apppoint a trustee of property of which be him¬ 
self is the trustee and therefore a deed creating 
a trust executed by such a person is void ab 
initio. Held, also, that there can be no estoppel 
against plaintifi where the defendant acted 
with full knowledge of the facts and where 
there was no misrepresentation on the plaint¬ 
iff’s part. Sri DHAR V. MAHANT DHAGAM 
Das. 12 O.C. 236 = 3 Jnd. Gas. 349. (6 0.0. 
355. R.) 

(20) — Trustee of a temple—Purcha.se of jtro- 
perty in his own name, durituj tenure of office— 
Nature of acquisition whether for himself or for 
temple. —A, B and C were trustees of a temple. 
A purchased in bis own name certain properties 
charged with tbeperformancoof certain charity 
for tbe temple. Held, where properties were 
purchased by a trustee under an assignment 
deed taken in his sole name, while there were 
at tbe time two other trustees, and where there 
is nothing to show that the assignment was 
taken by him as a trustee, it is probable that 
he purchased them for himself. P. M. AITA- 
8AWMY PiLLAI V. VaNAMAMALAI RAMANU- 
jacHARIAR, 5 H L.T. 137<sl9 H.L.J. 310 = 4 
lod. Gas. 620. 

(21) — Co-lrustces — Death of a trustee — Re- 
presentative iakiny possession of trust property 
and aclinij jointly with the surviving trustee — 
Right of a trustee passing under a settlement to 
oihers—Right to join posse.ssion. —M and P 
were trustees. On the death of M, bis sister, 
N, took possession of the trust property, and 
was acting jointly with P, till his death as trus¬ 
tees. When P’s interest passed away to X and 
Y under a settlement deed, held, X and Y 
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were entitled to be joint trustees with N and 
were only entitled to the joint possession of 
trust property. ARAKKAL MUTTUKALEL 
Um.mathi UMMAH V. Era&ibathil Kun- 
HAMAD, 8 M.L.T. 200*7 Ind. Cas. 801. 

(22)'“Tj7{3fs—Cuusc of aclioH— 
Adverse possession.—Plaintiff having made over 
his property iu trust to the defendant who was 
to look after it and enjoy its profits till plaint¬ 
iff’s return, went abroad for mote than 12 
years and then returned and demanded resto¬ 
ration of the property. Five years after such 
demand, he sued to recover possession. Held 
that the suit was brought within time from 
the date of the demand, and was therefore not 
barred by the Statute of Limitation. Rakhal 
Das Madak v. Madhusudan RIadak 3 B L 
R A C. 409=12M.R.319. [D., 6.M. 54.) 

(231—Li'ni/afiou—Acf XIV o/1859, ss. 2.5 — 

Purchase of property belonging to an i<foZ.—The 
purchaser, for valuable oonsideratiou, of pro¬ 
perty from a person who brought the same in 
the name of an idol, is not a trustee, especially 
where there is no formal dedication to the 
idol. MAHARANI BRA.JA SUNDARI DeBI V 
RANILACHMI KUNWARI. 2 B.L.R. A.C. 135 
= 11 W.R. 13. (5 W.R. 120. R.) 

{2i)—Pclinquishmeni—Withdrawal from con¬ 
test—Effect ^Endowed propertySuit agavist 
trustees —Limitation —Delay —Nazir's report — 
Evidence—Act VIII of 1859, s. 180.-Where 
one of three trustees of an endowment each en¬ 
titled to a third share of the profits, withdraws 
from a contest between them, his share can 
only be said to be relinquished in favour of the 
remaining partners, and to be merged in the 
general account. No limitation applies in the 
case of trustees holding endowed property in 
trust and under accountability; but no conside¬ 
ration could be shown in such a case to claims 
so stale and antiquated that difficulty arises in 
finding any reliable evidence whereby to decide 
on their validity and extent. The report of a 
Nazir deputed to inquire ioto the condition of 
the property in dispute under s. 180, Act VIII 
of 1859,^is not inadmissible merely because he 
is not an Ameon appointed under Act XII of 
1856. BUZL RUHIM V. MOONSHEE LUTAFUT 
HOSSBIN, W.R. 1861, 171. 

{2b) ^Trustee cestui que trust—Suif to 
set aside alienations by trust.e—Boxzzk fide par- 
chaser—Liwif if ion—Trusfec having power to 
convey—Purchase for consideration without 
notice of trust.—L suit by a cestui gue trust to 
set aside, as fraudulent, certain alienations 
made by the trustee, is not barred by limitation 
merely on the ground that more than twelve 
years have, at the commencement of the suit, 
elapsed since the execution of the deeds of 
alienation. If the alienees, at the time of 
taking their respective interests, were cognizant 
of a subsisting trust affjcting the property, or 
if reasonable enquiry would have made them 
so, then they would take the property subject 
to the trust notwithstanding they paid full 
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value for it, and would in all respects stand in 
the shoes of the original trustee. They would 
not be bono fide purchaser from trustees entit¬ 
led to the benefit of the Limitation Act, but 
actual trustees within the scope of the clauses 

of the Act which afiect such persons. [R., 5 
W.R 238.] If a trustee has power to make 
valid grauts or conveyances, the grantees or 
purchasers would have a perfectly good title if 
they take for valuable consideration without 
notice of the trust. LUTBEFUN v. BEGO JAN 
5 W.R 120. 

Relation of—and beneficiary between Collec¬ 
tor and Zemindar—Sec ACT XXIII OF 1861 
s. 11. 6 M.H.C. 293. 

Banket whether a trustee for customer-See 

Banker AND Customer, 7 M.L.T. 2i4«»33 

M. 134 = 6 Ind. Gas. 974. 

Right to iuspeot documents relating to trust 
and caste matters—See Caste, II Bom. L.R. 
1014 = 34 B. 467 = 4 lod. Oas. 108. 

Suit by—Co-trustee made defendant without 
showing that he refused to be joined as plaintiff 
—See CIV. Pro. Code, 1908. 0. I. rr. 3 and 4 
(a). 4 M.L.T. 194, 

Suit by trustee—Decree in favour of trustee 
—Compromise giving up rights acquired by 
decree—Agreement opposed to purpose and 
usage of institution-Application to record 
agreement and pass decree in pursuance thereof 
—Permissibility—See CiV. Pro. CODE, 1908. 
0. XXiri, r. .3, 12 M.L.J. 360 

See CIV. Pro, CODE, 1908, sob. II, r. 16. 12 
M.L J. 431. 

And Director of a public company—Distino- 

tion-Sc9 Company—Powers and liabili¬ 
ties OF Directors. 6 B.L.R. 278. 

See Costs—Taxation of Costs, is b. 
189, 20 B. 301. 

See Debtor and Creditor, 3 Agra loi. 

Grantee under Government—Evidence that 
he is only trustee— See GRANT —MISCEL¬ 
LANEOUS, 3 0. 645, P.C. 

Order against, under s. 43. Act VIII of 1890 
—Jurisdiction—See Guardians and Wards 
act, 1890, 8 , 43, 6 Ind. Oas. 862. 

Temple trustee—Joint right of management 
—Partition of right—Civil Court—Jurisdiction 
—Sei Hindu Law -Partition. 19 a. 428= 
A.W.N.1891, 103. • 

Trustee abandoning decree — Banefiuaries 
joined as co-plaintiffi on appeal—Power of 
trustee to change usages of trust—See HINDU 
TEMPLE. 12 O.W.N. 946, P.C. = 4 M.L.T. 
101 = 8 O.L.J. 230=31 M. 236 = 10 Bom. L.R. 
781. 
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Power of — Grant of a permanent lease, 
when can be made—5cc LEASE—GeneraI/, 

5 M.L.T. 920=19 M.L J. 208. 

Of temple — Lease of land for building 
purposee-No term fixed—Lease not prejudi¬ 
cial to temple—Presumption of permanent 
tenancy-See LEASE—GENERAL, 5 M.L.r. 

282 = 1 Ind. Cas. 802. 

A female trustee has got the same powers of 

transfer as those of a male ^Q 7 

ATION ACT. 1908, arts. 124, 141. 28 M. 197. 

Lunatic as—Removal of—See 
M.L.T. 243 = 20 M.L.J. 949=8 Ind. Oas. olb. 

See MAHOMEDAN LAW—WAKF, 18 B. 401. 

Person uoauthoriacdly obtaining renewal of 
a promissory note is-for the rightful owner 
thereof—See MISJOINDER of PARTIES, 29 

M. 87. 

Mortgagee, position of—Whether 
to grant leases or make other dispositions of 
mortgaged property in his own favour—Grant 
of the property to undivided 
-Trust Act. 8. 90-See MORTGAGE RBDEMP- 

TION, 7 M.L.T. 148. 

Of a Mutt— Appointment of successor by 
will—Right to revoke— Cancellation of ap¬ 
pointment-See MUTT, 2 M.W.N. 1911, 359 
= 11 Ind. Cas. 336. 

Life interest, not attachable by notice to 
trastee of funds—See OFFICIAL TRUSTEE, 

M. 260. 

Suit by trustees of deed for benefit of credi¬ 
tors to set aside attachment—See PARTIES TO 
Suits—GENERAL, 3 Agra 104. 

Suit for removal of trustee- See 
guiT — General. 20 a. 46=a.W.N. i897, 

210 . 

Worshippers, interference with rights of— 
Saits lor land maintainable by 

See Parties TO Suit- Suits by reprbsen- 
tativeb OF A Class. 28 M. lOO, Note. 

Grant of probate to, as executors according 
to tenot-See PROBATE AND ADMINISTRA¬ 
TION ACT, 1881, 8.3, 16M.L.J. 658-30 M. 
191. 

Putohaae by proepeotive trustee— Validity 
—See Probate and administration act, 
1881, ee. 11. 91, 102. 13 O.W.N. 657=9 C.L.J. 
888 = 1 Ind. Cae. 289. 

Inetrnmeot appointing new trustee, if ehould 
be registered-Order allowing new trustee to 
be brought on record—Appeal—See RB018- 
TBATIOM ACT. 1908, B. 17 (6). 6 M-L.J. 240 = 8 
iDd. OM.4&6. 

Appointed under a wUl. power of — as to 
aopoiDling oo-lrustee^—See BeS JUDICATA 
—ICXBOKLItAHBOUS, 16 U.LJ. 466 — 28 M. 

617 . 


Trustee— concltided. 

Decree in favour of—reversed — Trustees’ 
personal liability—Sre RESTITUTION. 14 M. 

L.J. 377. 

Suit to recover money collected as subscrip¬ 
tions lor building dehera-Person collecting 
subscriptions, trustee lot community-Suit for 
recovering of subscriptions-Suit entertainable 
bv Subordinate Judge’s Court, and not on 
Small Cause side — See RIGHT OF SUIT— 
SUBSCRIPTION. 22 B. 729. 

See SUCCESSION CERTIFICATE ACT, 1860, 

3 B.L.R. A.C. 46 = 11 W.R. 388- 

Suit for account-Removal of Trusts^ Ap¬ 
pointment of Trustee-Stamp—Sec VALUA¬ 
TION OF SUITS, 12 C.L.R. 148. 

Suit to eject trustee-Posseseion -Valuation 
for jurisdiction—Specific Relief Act, s. 42 oee 

Valuation of Suits, 8 M. 516. 

0. Constructive—suit to remove, never time 

barred-See Village Community, 6 Bom. 
L.B- 745 = 28 B. 20. 

Ttuateeship—Acquisition by will and adverse 

possession—Sec WILL—GENERAL, 7 M.L.T. 

189. 

Trostees Act. 

See ACT XXVIl OF 1866. 

Trustees’ and Mortgagees' Powers Act. 

See ACT XXVIII OF 186C. 


Trustees, Official Act, 

See ACT XVII OF 1864. 

Trust Property. 

0)—Money lept in deposil for a specific pur- 
xos. -Liabilxtyto aiiaehmcni and sale \n exe¬ 
cution.—Kmotxga^ox placed in deposit with t^ 
mortgagee a portion of the morigage amount in 
trust to be expended by the latter on the occa- 
eion of the marriage of the former s daughter. 
A creditor of the mortgagor attached and eold, 
in execution ol a decree obtained against the 
mortgagor, the deposit amount, and himself 
having become the purchaeor now sued the 
mortgagee for recovery ol the amount. Meld, 
that such suit must fail since it was kept by the 
mortgagor with the mortgage lo trust for a 
specific purpose of meeting the expenses of his 
daughter’s marriage in the discharge of parental 
duty. MehrCHANDv. GOKALMal, 7 P.L. 
R. 1905. 

Letters of administration—Limited grant— 
Exemption from probale duty-See CoUBT 
FEES ACT, 1870, s. 19-D. 29 B. 161. 

See COURT FEES ACT, B. X9-D, 28 0. 980 
= 1 C.W.N. 81. 

A suit to recover a trust-property by a 
person oUimiog the office of manager by ngbt 
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Trast Property — concluded. 

of inheritaoce, is governed either by art. 124 
or art. 144 of the Limitation Act —See Lduta- 
TION ACT. 1908. s. 10. A.W.N. 1905, 69 = 2 
A L.J. 304 = 27 A. 513, 


Trust property, suit to set aside alienation of 
—See Limitation act, 1903. art. J34, 5 
Bom. L.R. 303 = 27 B. 500. 


Trusts Act (II of 1882). 


[Rep. in pt., act Xir op 1891. s. 20 (d). 
AM , act III OP 1908.] 


f^\-~P>esumplion oj ~ Fjingat of Nanak 
oha/iifakirs—Place of puhlicworship—Property 
held by Mahant of Sangal — Mahant, removol of 
by Cour^.—Where a person gives property like 
a village to the Mahant of such an institution 
as the Sangat of Nanak Shahi fakirs, there is 
a strong presumption that the property is 
given for the benefit of the institution and not 
for the private benefit of the Mahant, and was 
therefore trust property. Held that the Sangat in 
dispute was trust property and not the private 
property of the Mahant. The Court oan. on 
the ground of misoonduot, immorality or 
breach of trust, remove from bis office the 
Mahant of a religious institution as being a 
^ustee who is unfit for his office. BASANT 
Dass V. Ganga Dass. 2 O.C. 340 [R., 6 O.C. 

OOD.J 


(2) Ss. 1 Q?ii 5—Trust of immnveabh' pro- 
creation of — Eiulo^oynents by Hiiulus— 
Gift of debt—Right of debtor to object that gift 
was incomplete—K mortgagee of certain immove¬ 
able property made an oral gift of the principal 
and interest due on the mortgage along with 
other debts in favour of a religious society on 
the condition that the interest that maybe 
realized by the society be appliel to soda barat 
t.e., the charitable distribution of food to the 
needy. The society brought a suit to enforce 
the mortgage. The suit was dismissed on ap¬ 
peal on the ground that under s, 5 of the 
Trusts Act a trust of immoveable property can 
only be created by a document in writing and 
registered in accordance with law. The donor 
when examined in the case supported the gift. 
Held, that the provisions of 3 . 5 of the Trusts 
Act were not applicablb to the case for 
8.1 expressly exempts public or private religious 
or charitable endowments from the operation 
of the Act, Hcftf also, that the gift was not 
void for uncertainty. Held, further, that 
wheo in such case? the title or ownership of 
the donee is established and the donor supports 
the gift the debtor has no locus standi to urge 
that the gift was incomplete. SANATION 
DHARAU SABHA. HOSHIARPUB V. MUSSAM- 

MAT SOBHI. 23 P L.R. 1903=73 P.R. 1903, 


(31—Ss. 1. 75 -See Deed—CONSTRUCTION 
OP Deeds, 9 Bom. L.R. 1071. 

(4>—5. Trust Act (Indian) — Trust — 
Purchase of trust property — Notice —Good 
Jaith—R as the Mabant of a Nanak-shahi 
^angat, to which office be was elected on the 


TruBts Act (11 of m2)—continued. 

death of the preceding Mahant, came into pos¬ 
session of the Sangat, a share in Kamal Sarae, 
and the whole of Karwat Kola and Chak Khar- 
ak Sen. He subsequently purchased shares in 
Kamal Sarae. In 1891 be executed a deed in 
which he declared that these properties and the 
shares in Kamal Sarae purchased by him were 
trust property. In 1892 he sold all the shares in 
Kamal Sarae 'and also lands in Kharak Sen. 
Held that the facts that the Sangat was a pub¬ 
lic place of worship and an ancient religious 
institution and that B succeeded to it by virtue 
of his office as Mahant established that the San- 
gat was trust property. Held also, that there 
was a strong presumption that Karwar Kolah 
was trust property arising from the facts that 
it was granted to a Mahant of the Sangat, and 
had passed from Mahant to Mahant for 150 
years or so, that such presumption and B’s 
admission was sufficient evidence that the vil¬ 
lage was trust properly ; that the facts that 
Karwat Kolah was trust property and that B 
succeeded to the Chak and tbe share in Kamal 
Sarae by virtue of hie office as Mahant, raised 
tbe presumptions that these properties were 
also trust properties ; that the fact that B bad 
DO private property raised the presumption 
that tbe shares in Kamal Sarae which he pur¬ 
chased were purchased out of money which 
came into bis bands as Mahant ; and that 
tdiese presumptions and the admissions of B 
were sufficient proof that the obak and all 
the shares in Kamal Sarae were trust pro¬ 
perty. Held also, that the position of B was 
also calculated to put tbe transferees upon an 
inquiry as to bis authority to transfer, and 
they were therefore bound to make such inquiry 
they were guilty of egross negligence in not 
inquiring whether B held the transferred pro¬ 
perties as the Mahant of the Sangat or as 
bis private properties, and that, as. had they 
made such inquiry they would have discovered 
that he held them as Mahant and therefore as 
trust property, they did not purchase in good 
faith without notice of the trust. GANG.4 DAS 
V. Basant Das, 2 O.C. 319. 

(5)—Ss. b, 6, 46. 7B—Trust or bailment— 
Guardianship of child and of chili's share of 
property and ownership of such property upon 
seond marriage of father subject to Buddhist 
Law—Guardians and Wards Act, s. 6.—The 
patties were brother and sister. Tbe brother 
lived with his sister till the death of his wife, 
and in view of a second marriage made over to 
his sister for (he benefit of the child of his first 
wife tbe ownership of certain jewellery to pre¬ 
vent confusion when he entered into the second 
marriage. He subsequently took away the 
child surreptitiously and brought this suit to 
recover the property. The Court of Small 
causes gave him a decree for recovery as a 
bailment. Held, that the sister had become 
the guardian of tbe obild and tbe child’s pro¬ 
perty, and the brother had ceased to be the 
gnardian of the person of the child and also of 
the child's property; and that he had apparent¬ 
ly therefore no status to sue, but that, whether 
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Truata Act (II of 1882) -continued. 

be had or oot, there was a trust and not a 
bailment and that bo onuid not recover in 
this action in a Court of Small Causes. Wbe* 
ther the plaintiff could have what was done 
'altered under the provisions of the Guardian 
and Wards Aot, or the provisions of the Specific 
Belief Act or not, it seemed clear that he could 
not do so of his own authority without the de* 
fondant’s consent. Ma ChOK v. Mauno PO 
SIN. U.B.R. 1892-1896, Yol. II. 6M. (8 0. 
887 . 2 B.H.O. 133. i?.) 

(6) —Sb. 3. 15. 23—Position of administrator 
^See ADMINISTRATOR, 12 Bom. L.R 53=5 
Ind. Cas. 63. 

(7) —S5. 4, 6 —Deed of trust, cotid^ict 0/ 
trusUes after execution of—Oudh Laws .let, s. 3 
(6) —Trusty noyi-applic^bility of Mationicdan 
Laio to-*Qift does yict include trust ^Dower 
debit discharge of, yiol unlawful^Trast -^Trust. 
'Creotioyi of. require" no physical delivery^ ^ 
English ruUs not applicable to Indian cases^ . 
8hia Law fixes no minwiton for doiver while 
Sunni Law does -^Family settlcimntSf construe 
twnof, — Held, (bat the conduct of CruUees as ^ 
manifested after the eseoutionof the deed of I 
trufitf and mieoonduot on their part or their | 
neglect to perform their duties, cannot be put ^ 
forward as n valid reason for holding that the 
author of the trust had no intention of acting 
seriously or for determining his intention at 
the time when he executed the deel of trust* j 
Held alsOt that, under s 3 (b) of the Oadh Laws 
Act, the Uabomedan Law does not apply to 1 
trusts. Toe term *‘gift'' as used in (he section 
cannot be interpreted so as to ioclad^ trust. | 
7be discharge of a dower debt due from the 
eoi^Ur to his wife and (he prevention of future 
disputes and litigation between the members of 
the settler’s family are not in any sense unlaw- 
iul within the meaning of s. 4 of the Trusts 
Act* Held furlhcTt that physical delivery of 
the property in addition to the execution of a 
registered instrument of transfer is not neoes- 
aary to efleot a valid trust under s. 6 of the 
Trusts Act* Beldalso^ that, in constrning 
family settlements, Courts are to ascercain the 
«eal meaning of the parties to the transaction ; 
tb%t, when that meaning ba< been ascertained, 
if it appears that (be whole plan oannot be 
carried out but that a part of it can, efiecC is to 
be given to that part* The roles established in 
English Courts for ooostruing English docu* 
meats are not, as suoh, applicable to transac* 
tions between Datives of (his country. (12 0. 
662, 6 A* 660, R ) Held also, that, in the case of 
Bhiae, there appears to be no fixed legel mini* 
DBUm for dower, though iu the case of Bnunie 
there is some authority saying that the mini* 
mom amount is 10 dirams. (2 A. 578. i2.) 

HasaiM ALl KH4N v* SADIQ 

Hofiaui KBaM, 1 * 0.0* ass. 

t^Applicability of Act to reUffiom 
ondaiamsnU.^Tho lodiao Troite Aot is in- 
mpplioable toreltgiooa endowments* P4LLAY* 
TA V* BABATADHaMUIiU, 18 K.LJ* 8Mi 


Truata Act (II of 1882 )-^confinued* 

(9)—S. 5 — TrusZ declared outside British 
Iniia —Stction applies to proceedings in British 
Indian Courts based on the trust-^Shares in 
limited conpany — Pleige — Redemption of 
pledge^Pledgee holding the share for pledger 
^Pl^ger creathig a trust of the share ^Pledgee 
signing the tramferof share in favour cf intend^ 
ed beneficiaries—Company declinin<7 to accept 
(ramfer^Fresh transfer to trustees cf be>iefici- 
aries^The author^ of trust dying before the 
fresh traitsfer—Completion of trust^-Oift valid, 
—N asked her brother to redeem the pledge 
of a share in the Pank of Bombay with P and 
to get it transferred to the names of her sis¬ 
ter’s sous, who were minors, and to whom it 
was given by way of gift. The share was 
redeemed and P signed the transfer form in 
the minor’s favour on the 1st of December 1902* 
The Bank refused to accept it for registration 
on account of the incompeteoce of the trans¬ 
ferees. To get over this difficulty N directed 
that the share should be transferred to the 
names of her two brothers as trustees for the 
minors. The brother’s names were accord¬ 
ingly substituted as transferees and the trans¬ 
fer was lodged for registration on the 15th 
December 1902. It was duly registered in the 
names of the btorbera* Meanwhile, N had died 
on the 14th December 1902. Both N and P 
resided at Llaugrol outside British India. It 
was contended that there was an invalid trust 
as well as an imperfect gift of the share: 
fleW, that both the trust and gift were valid, 
for the share had passed out of N’s control 
before her death, and the legal bolder, P, 
having notice and having signed a transfer on 
the let December io favour of the minorsi 
could only convey for their benefit, which she 
subsequently did to the trustees desired by N. 
HeW (1) that N bad an equitable interest in 
the share although the legal holder was P who 
was the registered proprietor; and that, the 
mortgage having been discharged, P held the 
legal title as trustee for N. {D That, as the 
certificate as well as the transfer was then under 
the control of N’s brother to whom N had com¬ 
municated her desire to benefit the minors, 
ahehad done all she could to divest herself of 
her equitable interest in favour of her nephews. 

(3) That, B. 5 of the Indian Trusts Aot 
applied to N’s brother who set up a trust by 
Nina British Indian Court, although both 
N and P resided out of British India, when 
N had declared her wishes regarding the share. 

(4) That, though there was no written and 

signed declaration of trust by N, the property 

was already vested io a trustee, v'z . P. woo 
oould be compelled, i! necessary, to PS'lo*™ 
the trust. According to the ousboin of tne 
Jain oommnnity of Mangrol and Uplata. a 
widow becomes, on the death of her husband, 
absolutely entitled to the properties left by 
him. Madamji V. Tbibhbwan, 18 Bom. !*■ 
R. iiai. 

(10) 8. 6—Wakf—Applioability of the Act to 
Ifabomedan—U aBOMEDAN LaW'-OiFT. 

106 P.R* 1919. 
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Trusts Act (II of 1882)—conttnMeci. 

(11)—S. 5—Religious ENDo^vMENTS, 
13 M.L.j. 864. 

<12)—S. 6— See No. 2, supra. 

(13) — Ss. 5, 6— Oral deciaratimi of trust— 
7'mns/<?r.—Reading ss. 6 and 6 of the Indian 
Trusts Act together, the legislature seems to 
have meant that a specific oral declaration of 
trust on points >a) to (d) would be enough to 
create a trust without transfer whether the 
author was himself the trustee. Mancheb- 
SHAW V. ARDESHIR, 10 Bom.L.R. 1209. 

(14) — Ss. 5 and 6— C7'caiu)n o/ trust —TraMs* 
fer of Properti/—\Vhen necessary—Transfer of 
Proptrty Act (IV of 1882), ss. 5. 54.—Deposit 
in wife's name—liight of wife to Ow money.— 
On the 1st November 1891. D made a credit 
entry of Rs. 20,000 in his books in the name of 
his wife H. carrying interest at 4^ per cent. 
The entry was made as of the 30th November 
1890. In the annual balance sheets (sarvaya), 
in the samodaskat book and in the vyajvnhi 
(interest account-book} the amount was shown 
as belonging to H, and interest on it was cal¬ 
culated from year to year at varying rates. 
When H went on pilgrimage in November 1895, 
she withdrew some money from her account. 
H died on the 2ad March 1901. On the 29th 
July 1901, D, on the occasion of bis going on 
pilgrimage, wrote a letter to his four daughters 
by H, in which ho stated that the money was 
given by him to H by way of gift, that it was 
placed to her credit in the books and that they 
had equal right to take the money but it was 
to be divided after bis death. In 1903 the sum 
of Rs. 20,000 with interest amounted to 
Es.31,740. On the 7th February 1903, D debited I 
Rs. 15,(X)0 to H’s account and credited the sum 
to three sons of one of the daughters M ; and on 
the 22od hedid the sametbingin respect of the 
remaining balance. In the will which D made 
on the 23rd February 1903, he stated that the 
amount was bis own and never belonged to his 
wife. Alter D's death, the three remaining 
daughters of H, sued to recover their share of 
the money: Held, by Chandavarkar, J., decree¬ 
ing the claim, that D intended a trust in favour 
of H, and that that trust was validly created. 
Held, by Heaton J., that no trust was created ; 
that D intended to give bis wife the rights of a 
depositor and that the positions of depositor 
and depositee were established ; and that D 
conferred on H a right to the money, though 
he did not actually give the money. Per 
Chaiidamrkar, J.—Reading ss. 5 and 6 of the 
Indian Trusts Act by the light of the relevant 
provisions of the Transfer of Property Act, s. 6 
of the former Act must be construed as mean¬ 
ing that, though as a rule transfer is one of 
the conditions necessary for a valid trust, 
whether in the oase of moveable or immove¬ 
able property, no transfer is required where 
the trust is declared by will or the author 
of the trust himself to be the trustee ; and that 
one of the modes of transfer is a non-testament- 
ary instruhaent in writing which is registered. 
Bai mahakore T. Bai Manola, 13 Bom. 
L.R. SM. 


, TroBts Act (II of 1882)—continued. 

(15) —Ss. 5. &—8ee Gift, 10 Bom. L.R. 120&, 
reversed on appeal 12 Bom. L.R. 53. 

(16) Ss. 5, 81 — Will, Construction of — 

Creation of beneficial interest—Admisstbtlihf of 
unaltested letter to establish a trust in favour of 
testator's next-ofkin — Fraud — “ Attendant 
circumstances," meanmg of- The "disposal of the 
beneficial interest th€rein"-Meaning of—Legatee 
holding benami for testator's next of kin — 
English Law—By bis will, dated April 19, 1892, 
r gave all his properties to P and appointed him 
his sole executor. The will, however, contained 
a proviso that the testator bad no dcubt 
that the executor would carry out his wishes. 
After the testator’s death, a letter signed by 
him was discovered, addressed to P and dated 
April 28, 1695, in which he requested his exe¬ 
cutor to sell some of his properties and Bank 
shares and remit the proceeds to his London 
Bankers for being transmitted to his brother R. 
The testator’s next-of-kin, on the strength of 
that letter, brought this suit for administration 
of the testator’s estate, against the heirs and 
I^al representatives of P. Held, per While,. 
C.J.—li) that the letter of April 28. 1895. was 
inadmissible for the purpose of establishing a 
trust in favour of the testator’s brother R. (31 
M. 187, F.) (2) That the letter was not admis¬ 
sible for the purpose of establishing even a 
resulting trust in favour of the testator’s next- 
of-kin ; (3) that the expression in the will, that 
the testator had no doubt that the executor 
would carry out his wishes, was not inconsist¬ 
ent with the testator’s intention to pass the 
beneficial interest to legatee ; (4) that no ques¬ 
tion of the executor having held the properties 
benami for the testator's heirs arose and could 
be considered. With reference to secret trusts 
under a will, the Law of India is the same aa 
that of England, and extrinsic evidence to show 
a specific trust is inadmissible, unless the lega¬ 
tee under the will has assented to the trust or 
led the testator to believe that he has assented 
to it. " Attendant circumstances ” in s. 81 of 
the Indian Trusts Act means “ circumstances 
in existence at the date of execution of the will, 
and means the same as surrounding olroum- 
stances.” The letter of the testator was inad¬ 
missible as evidence of an “ attendant oiroum- 
stance,” to show that the testator did not in¬ 
tend to dispose of the beneficial interest, and 
when the “attendant ciroumstanoe,” as disclo¬ 
sed by the testator, showed an intention to give 
the property to R, it also showed that the 
next-of-kin qua next-of-kin should not get it. 
Per Sankaran Nair, The testator’s 

letter does not create a trust under s. 5 of th& 
Trusts Act, and it cannot be treated as a will 
as it is unattested, nor has it any efiect as a 
non-testamentary instrument for want of regis¬ 
tration, but it may be looked at for the purpose- 
of determining wbetbeeP was only Abenamidar 
or trustee for R ; (2) that the letter was “ an 
attendant ciroamstanoe ” within the meaning 
of s. 81. Trusts Aot, that it was intended to 
aoQompany or follow the will, -and therefor# 
could be taken into oonsideratioo to disoorer 
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tiie intentions of the testator; (3) that the 
combined effect of the will and the testator’s 
letter was to pass the beneficial interest to R 
and to make P only a trustee for him.—The 
words “ the disposal of the beneficial interest 
therein ” occurring in s. 81, Trusts Act, have 
reference to the transfer or bequest referred to 
in the earlier part of the section, and if it is 
legally proved that the transferor or testator 
did not intend bij such transfer or bequest to 
part with the beneficial interest, the transferee 
or legatee is a trustee for the transferor or his 
legal representative and cannot claim the pro¬ 
perty under such transfer or bequest. The 
doctrine of English law that the appointment 
of executors is a gilt to them of the personal 
estate is not applicable to India. In the case 
of Hindus, an executor is only the manager of 
the property, and tbe Trusts Act was intended 
to get rid of conceptions of double ownership, 
as a "legal” and an "equitable” estate. 
RICBARD TAYLOtt v. SRI 8BI SRI KRISHNA 

Ohandra Gajapati Nabayana Deo Maha- 
RAJULU GARU, 2 Ind. Cas. 4 = 32 M.443. 


valid transfer and it was held, there is nothing 
in s. 6 of tbe Trust Act to suggest that trust 
property cannot be effectively transferred by 
a registered instrument. Under s. 123 of the 
Transfer of Property Act. transfer, by way of 
gift, of immoveable property can be effected by 
a registered instrument and. there being no 
reason for bolding that wbal is sufficient in 
tbe case of a gift of land is not sufficient in tbe 
case of a conveyance of land in trust, tbe deed 
in question operates as a valid declaration of 
trust and an effective transfer of tbe property. 
RANGANATHA MUDALIYAR V. BAGHIRATHI 
AMMAL, 1 M.L.T. 227 = 29M. 412. (9 M.I.A. 

134, 9 8.L.R 337, 32 C. 992, 12 C. 663, R.) 

(18) —S. Creation of trust—Transfer of 

inoperly.— Ooe of the essentials to the creation 
of a trust under s. 6 of the Indian Trusts Act, 
1862, is that the author of tbe trust should 
transfer tbe trust property to the trustee. 
Dhondo V. Keshav. 7 Bom. L.B. 179. 

(19) _S. 6—See Settlement—General, 6 
Bom. L.R. 263. 


(17)—S. 6—Trust-deed, construction of and 
fornuilHies necessary for—SetlUment on child¬ 
ren of grand chthlren by way of retnainder, 
whether valid under Hindu Law or bad as 
violating rule against perpetuities—Transfer 
of Property Act, s$. 14, 15 and 2 (rf).—Under 
the trust-deed in question in this case one R 
and his wife conveyed certain lands to trustees 
in trust to pay certain monthly allowance 
during the joint lives of R and his wife and 
throughout the life of the survivor of them 
and on tbe death of tbe said survivor, to pay 
tbe same allowance to two grand-daughters of 
B- Tbe deed further provided that, on tbe 
death of the survivor of the grand-daughters, 
tbe trustees were to hold tbe property in trust 
for the sons of tbe grand daughters, who 
attain the age of eighteen and the daughters of 
tbe grand-daughters, who attain tbat age or 
marry, such tbat each child of Ibo grand¬ 
daughter WAS to take his or her share of the 
corpus on coming of age if a male or. if a female, 
on being married. On the question whether 
snob gift to tbe rhildren of tbe grand daughters 
was good under Hindu Law or bad for remote¬ 
ness or on any other ground, it was held tbat. 
since tbe trnst in favour of the children of a 
graad-obild was an event which was to happen 
upon thedeath of the grand-ohild or of tbe widow 
whichever should last happen, and tbe parties, 
to whom an estate for life was conveyed, were in 
being at tbe date of the settlement, the gift in 
remainder to tbe children of tbe grand-daugb- 
ters wae good and valid under Hindu Law, and 
did not oootravene the rale against perpetnilies, 
s. 2 (d) of tbs Transfer of Property Act providing 
that nothing in the second chapter of that Aot 
shall be deemed to affect any rule of Hindu Law. 
On behalf of tbe app^ant, it wae farther 
argued tbat something was required over and 
atme ttaa exeoacion of the oonveyanoe and its 
registratloD. aomethiog in the natore of phy- 
dalivery of poaaaasion in order to efleot a 

0. IX->1S9 


120)—S. 6—Sre Nos. 5. 7, 13. 14, 15, supra. 

(21) —Ss. 6. 9i—See HINDU LAW -WILL, 5 
Bom. L.R. 334. 

(22) —S. 8- Sec HINDU LAW—WILL, 7 Bom, 
L.R. 256 = 29 B. 351. 

(23) —S. 15—S<r No. 6. supra. 

(24) —S.s. 15,20, 2 ^—Trust—Amount payable to 
minor—Respmmbilily of trustees - Investment in 
nnauthorised securities—Liability for damages 

_ Interest.—V/hete trust money is payable to 

a minor (testator’s son), tbe money could not 
be applied for tbe purposes of the trust at an 
early date, as tbe trustees could not pay the 
money until tbe attainment of his majority. 
Tbe trustees could not discharge themselves by 
payment to the minor’s natural guardian who 
was his mother. Tbe trustees, who took the 
place of the guardian so far as tbe protection of 
this money was concerned, could not lawfully 
make payment either to the infant or to the 
guardian. Even with regard to money which 
is capable of being applied at an early dato.c.tt.. 
money payable to tbe testator’s daughter for 
jewels, if tbe trustees take the responsibility of 
keeping the money in investment for a long 
time, they are bound to make tbe investment 
in accordance with tbeir obligations as trustees. 
Tbe speoifio provisions contained in tbe other 
sections of the Indian Trusts Act are as obl^a- 
torj as the geoetal provisioofl in 0* 16e The 
meaaure of prudence required of a trueteo by 
e. 16 must be regulated by any specific pro- 
yisiODS applicable to special matterc found to 
tbe other seotioos of the Aot. The (trustees) 
defendaots were bound to comply with tbe pro- 
Tieions of s. 20. and having failed to do s^ 
they ZDiist be held to have oonuziitbod a breach 
of tfPft, although there can be no reason to 
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doubt that they acted honestly and with the 
prudeoce which an ocdioaty man would exercise 
in the conduct of bis own affairs, and that they 
were influenced merely by a desire to secure for 
the minor a higher rate of interest than could 
have been obtained by resorting to some of the 
other modes of investment sanctioned by s. 20. 
It cannot be held that provisions in s. 15 
exempting trustees from responsibility where 
they have acted with prudence is intended to 
exonerate them, where, by not acting with pru¬ 
dence, they have committed a breacn of trust. 
The meaning of 2Dd clause of the section is 
that where a trustee has acted with prudence, 
he should not be held to be guilty of breach of 
trust. But this rule must be applied in con¬ 
junction with the other sections which regulate 
the measure of prudence required in particular 
eases. S. 23 lays down in broad terms that. 
“ where the trustee commits a breach of 
trust, he is liable to make good the loss which 
the trust property or the benefioiary has there- 
by sustained.” This statement is followed 
by cotbain exceptions to the rule. It is 
impossible to hold that s. 23 can be controlled 
by interpreting s. 15 in such a manner as to 
exempt a trustee from liability for damages on 
the ground that he has acted with ordinary pru¬ 
dence. Powers have been conferred on English 
Courts by successive English Statutes of reliev¬ 
ing honest trustees from their liability for 
breach of trust. But the Indian Courts have 
nob been given the power to protect trustees 
in any case, when a clear breach of trust has 
been committed. The oriinary principle must 
therefore apply Chat, when an injury has been 
caused to the beneficiary by an act done by 
the trustee in violation of his duty, he is 
entitled to claim from him the damages he 
has sustained cy his breach of trust. Where 
the trustee invests money in an unautho¬ 
rised security, this must apparently be treat¬ 
ed as tantamount to failure to invest, for a 
trustee cannot be taken to have fulfilled hU 
duty to invest, unless be does so in the 
manner required by law. Besides it may be 
doubted whether the rule disentitling the 
beneficiary to interest except in the cases enu¬ 
merated could be applied where the trust money 
has been altogether lost. The Court should 
have po.ver in such cases to aw.arl interest as 
damages. Illustration (e) to s. 23 shows that 
where a trustee has failed to invest trust- 
money in the manner directed by the instru¬ 
ment of trust be is liable for interest, althougb 
he may have made some other invesomiut. 
The same principle should be applicable where 
the failure is i a making an investment in ac¬ 
cordance with the provisions of s. 20, Illustra¬ 
tion (/f to s 23 juscifiss the same conclusion. 
Defendants as trustees under the will of A 
invested the trust money with the late Messrs. 
Arbuthnot & Oo. In consequenoe of the 
failure of that firm, the investment was Ibst 
and the present suit was to recover from those 
trustees the amount lost with interest. Seld 
the trustees were liable, though they acted 
bonajida, inasmuch as ths investment was in 
an unauthorised security not maotioned ins. 20 
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of the Trusts Act, NEED4M TIROPATHIRA- 
YUDU NAIDU GARU V. VlN-TAMORI LAKSH- 
MINARASAMMA. 12 M.L.T. 830«23M.L J. 599 
=M.W.N. 1912, 1237. 

(25) — S. 20 —See No. 24, supra. 

(26) —3. 23— See Nos- 6, 24, supra. 

(271— S. 26— Trustee—Default by his co¬ 
trustees —Liahility of the trustee—Breach of 
fritst.—The general rule is that trustees and 
executors are not chargeable with each other's 
defaults : but the benefit of this rule is denied 
to a trustee or executor who has been guilty of 
negligence. The law requires from trustees an 
active and vigilant prudence, and a trustee is 
called upon, even if a oreaoh of trust is 
only threatened, to prevent it by obtaining an 
iojunotioQ. Hence, where a trustee stands by 
for four years while the trust funds are retain¬ 
ed by his co-trustees and though he has 
abundant reasons to put him upon inquiry, 
mkkes nothing that can be called an inquiry 
but passively acquiesces in the disappearance 
of the funds, he is li tble to the beneficiary for 
the default of bis co-trustees. MaB&IOOD v. 

Rodrigues. 7 Bom. L.R. 691. 

(29)—S. 27 —Liability of trustee to co-trustee 
Where there are three trustfes and 
the management is left exclusively to one 
among them, as between the other two they are 
in pari delicto and no suit can be brought by one 
against the other as being more responsible for 
the breaches of trust by the third trustee. 
Ranga Pai V. BABA, 20 U. 398. 

(29‘ —S. SO—L'-ability of Executor—Advisory 
duty no valid defence—Care to be taken in ap- 
pomtingagent —irunt of diligence—Liability for 
m-.smanagein 2 nt of co-executor—Breach of duty- 
—A testaior left a will appointing five persons 
including defandtnt Ni. 1 his widow, and 
defendant No. i, as executors for the manage¬ 
ment of his estate and directed that a proper 
boy should be adopted and that the property 
should be managed by the executors according 
to the voces of the majority including his widow, 
giving powers to invest the money due to the 
estate on some business and directing that it 
should be handed over to his adopted son as 
soon as he attkined majority. The plaintiff, 
the adopted son, on attaining majority, sued to 
recover the amount that might bo due to him 
on taking account of the debts and moveable 
property of his deceased father, received and 
recovered by the executors, and to make good 
the loss that he might have incurred owing to 
their negligence, fraud, want of proper care and 
misminagement. First defendant, the widow, 
oontended that, though she was mentioned in 
the will as an executor, the estate was managed 
by the other four executors, and that she was, 
therefore, not liable for any mUmanagement. 
2nd defendant contended that his duties were 
purely advisory, that be was bat one of many, 
that the votes of the majority governed, that 
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(he busioese bad been catcied oo b; ao agent 
appointed fot the purpose and that he was, there¬ 
fore not liable, It was found upon evidence 
that the agent was, to the knowledge of the 2od 
defendant, not a man of probity and that there 
was oo proper supervision in his work. Beld, 
that the defendants were liable to reader ac¬ 
counts to the plaintiS and must make good 
the loss sustained, if any, owing to their negli¬ 
gence, want of proper care and mismanagomeot. 
When those entrusted witn a fund for the benc- 
£t of another could not produ:e it at the 
appointed time, prtma facii they were liable for 
the loss. An executor could not be relieved of 
his liability on the ground that bis duties were 
merely advisory, that howas one of the many, 
that he was not specially entrusted with the 
management of the trust-property and that the 
managemeot was carried under the votes of the 
majority. One, who undertook a duty, was 
bound to know wbat his duty required. Wnere 
there was wane of proper oaro and diligence on 
the part of a trustee not only in the appoint¬ 
ment of an agent to carry on tbe trust business, 
but also in (he supervision of ths agent, there 
was a clear breach of duty and chat the trustee 
was liable for breach of trust. S. 30 of the 
Act was ioapplicible to such a case. LakH.\I[ 
CHAND NEMCHAND V. Jai KUVARBAI, 29 8. 
170^6 Bom. L.R 907. 

(30) —S. 34—T/j/s'/ee— Power to refer a i/iirs- 
tiot for opinion of the Court—A 2 >i^ol from the 
■opinion—Exeulor cannot refgr — A-iminislrntton 
suit is the only remedy available to him. —No 
appeal lies irom an opinion expressed by the 
Court under s. 34. Trusts Act, 1882. An 
executor, who has not become a trustee by 
asseniing to the legacies, canoot claim the 
advantages provided for trustees by s. 34 of 
(he Act His remedy, if he feels any doubt as 
to the mioaer in which be should adminieter 
the estate come to bis baods, is to file an 
administration suit. TumRAK Madhav 
Tilak V. Naravan Hart Lele, ll Bora. L. 
R 499^33 B. 429-3 lad. Cae. 164. 

(31) —S. 34 — Application for direction by 
irustees—Juriediclion —Procedure—Purpose of 
settlement specified —Some other purjxose lusccs 
3ary~-Power of trustee —'Hhe funds of a chanty 
were vested in irusteos and the trust deed pro¬ 
vided that the committee of managemont bad 
power to require the trustees to invest such 
portion of toe fund as exceeded a defioite 
amount in the purchase or building of any 
additional land, buildings and premises. Cer¬ 
tain existing buildings were in bad repair, and 
the trustees applied to the Court under e. 34 of 
the Trust Act for ite opinion as to whether a 
oertain portion of the Fund in excess of the 
defined sum could be spent for the neoetsary 
repairs. U wae Aefdthat the question was one 
-of detail with which the Court could not efieo- 
tively deal, without having a euperintending 
power, and that the caite was not one in which 
the Court could give direotiooB under this seo- 
ikm. The proper ptooedute wae to file a auit 
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on the original side. The Court has power to 
sanction the expenditure of a fund in making 
the necessary repairs of existing buildings, 
though the trust deed specifically empowered 
the expenditure only iu the purchase or build¬ 
ing of land and buildings. In the matter of the 
Madras DovETON TRUST Fund, 18 M. 443. 

(32) —S. 34— AppVcability oj, to piiblia charit¬ 
able trusl‘‘Proper remedy tu such cases • Whether 
Collector, Cha 2 }laiK, ike. areairpnraiion sole- 
Effect of constilnlirnj suck as trust -.es. —On 2ith 
April. 1864, ood G executed a (^ust deed, 
constituting the Collector of Karachi, the 
Cbaplain aod the officer commandiog the troops 
trustees for admioisteriog certain property 
meotiooei in the deed, aud giving (he rents 
and profits thereof in charity to tbe poor. On 
the 29ihMay, 1907, thegsntlemea bolding tbe 
said offices at the time, filed an application 
under tbe Trust Act fot permi'^sion to sell the 
property aod invest the sale proceeds thereof 
in some recognised securities; the interest 
accruing tbereftom being appropriated forfthe 
purpose specified in the trust. Heli that the 
application could nob be made, as s 1 of tbe 
Act excluded public cbarit.ible trusts from tbe 
scope of the Act. Uel i, also, that, as tbe officers 
mentionce] in tbe trust deed were not corpora- 
tioos sole, aod as only legally recognized 
persons could be appointed trustees, tbe efieot 
of appointing them as trustees was to be restrict¬ 
ed to those only who wore holding tbe offices at 
tbe time the deed came into operation. I'bo 
present incumbents of those offices could at 
best be cousidorod as constructive trustees, to 
wnich case s. 34 was inapplicable. Tbe proper 
remedy open to them under tbe oiroumscancee 
was a suit under s. 539, Civ. Pro. Code, 
or an application under es. 4 to G of the 
Charitable Endowments Act, 1890. APPLICA¬ 
TION BY GERALD EDWARD, NICOLLS, 1 8.L. 
R. 218. 

(33) - S.^S—Leasefora term of 25 years —Void 
or voulable .—Leases for a term exceeding 21 
years are not void as being malum prohibitum 
and illegal per se, though they no douot are 
voidable at tbe instance of ccsliii nue trust. 
KADIR IBUVHA.M ROWTHEU V. ARUNA- 
CQELAM CHETTIAR, 19 tf.L J. 737-4 Ind, 
Gas 1082-33 M. 397. 

(34) —8. 42 -See Religious ENDOWMENT, 

1 Bom. L.R. 667. 

(34-oj—8. 46-5ce No. 5, supra. 

(361—8. 49—Sec ACT XX OF 1803. 17 :il. 
212-4 M-L.J. 48. 

(36)—8.58—Sec Mahoubdan Law—IN- 
HBRITANCE. 8 Bom. L.R. 652-81 B- 271. 

(87)—8s. 53, 88—Cuardian, purchase by, of 
property at auotion—8ale in execution of 
decree againet minor—Trustee purohasing 
trust property at auction-sale without per¬ 
mission of Court—See GUARDIAN—MlhCEL- 
LANB0D8. 6 0.0. 262. 
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(38)— Ss. 63, 6i—Trustee ~Acquisi/io7i of title 
adrcrse to the trust—Prior judgment not inter 
partes, admissibility in evidence of.—The main 
question in this case was whether or not the 
share in certain villages sued lor by the plaint¬ 
iff was subject to a trust lor religious and 
charitable purposes under a will as set up by 
the delendant who pleaded that the estate had 
been jointly held, by him and the person Irom 
whom the plaintiff claimed by inheritance, 
only lor the trust purposes specified in a will 
by the original owner. Plaintiff stated that 
the will had been revoked and denied the trust 
set up. The High Court decreed the claim and 
the Judicial Committee did the same, on the 
ground that the will and the trust alleged were 
not established by the evidence. With reler- 
ence to the ground set forth by the High Court, 
vis., that, assuming that there was a will and 
it was not revoked, it was yet competent to the 
trustees to appropriate the trust property to 
their own private uses and that they did so and 
held adversely to the trust title and themselves 
acquired a title, the Judicial Committee re¬ 
marked that the High Court was wrong on the 
point, since, under the law contained in ss. 63, 
64. ol the Indian Trusts Act, 1882, il there was 
a trust, the trustees could acquire no title ad¬ 
versely to the trust by having possession of the 
property and claiming to appropriate it to their 
own use. In this case certain prior judgments, 
which were not inter partes, but had been passed 
between parties interested in the trust in 
question, and contained a reference to the 
revocation of the will creating the trust,were 
taken to be admissible in evidence, though 
such judgments could neither afford any con¬ 
clusive evidence against the present parties, 
nor bind them operating as res judicata under 
s. J 3 of the Civ. Pro. Code. BiTTO KUNWAR 
v. KESHO PBASAD MISR,;19 a. 277. P C. = 1C. 
W.N. 263 = 24 I A. 10=7 8ar. 181. [F., 5 

Bom. L.R. 230, 25 A. 546. 35 C. 701 = 12 C. 
W.N. 657 = 7 C L.J. 563, 12 0 W.N. 739 = 9 0. 
L.J. 697 ; M.. 25 0. 522. 4 C.W.N. 63, 24 B. 
591 = 2 Bom. L-R. 386, 9 C-W.N. 402.] 

(39) —8. 64—No. 38, supra. 

(40) —Ss. 73 and 75—Instrument appointing 
new trustee under s. 73 does not require regis¬ 
tration—See Registration act. i908. s. i7 
{b), 6 M.L.T. 240 = 3 Ind. Cas. 435. 

(41) —8. 75—See Nos. 3, 40, supra. 

(42) —S. 78, cl. (c) —Revocation of trust — 
Limitation Act (XV of 1877), s. 10 —Misappro¬ 
priation by trustee —LtJ/nf<tfion —Time runs 
from the date of misappropriation. —A debtor, 
by an arrangement in writing, made one of bis 
creditors a trustee, in respect of some of his 
property, for the payment of his debts. No 
communicatiob of the arrangement was made 
to the creditors. The debtor subsequently 
hypothecated a portion of the trust property, to 
secure an advance made by the creditor who 
had been made trustee under the arrangement. 
The creditor afterwards appropriated the 
property. Held, that the hypothecation bond. 
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subsequent to the trust arrangement, unde the 
circumstances, amounted to revocation. Held, 
further, that the time against the creditor, who 
misappropriated, began to run from the date 
of misappropriation. Sayed ZAKIR ALI v. 
Musst. Umatul Habib begum, l Ind. Cas. 
347. 

(43) —8. 78—See No. 5. supra. 

(44) - s. 81—S.«»e Limitation act, 1908, 
s. 10. 8 Bom. L.R. 328 = 31 B. 222. 

(45) - -8. 81— See No. 16, supra. 

(46) —S. 82—Purchase of land by Public 
Ofheet benamee —Agreement opposed to public 
policy—Sec CONTRACT ACT. 8. 28, 1872, 27 A. 
73 = 1 A.L.J. 412. 

(47) —8. 82—Effect of, on Privy Council rul¬ 
ing in 25 I.A. 15—See HINDU Law—WILL, 
29 B. 306. 

(48) —Ss. 82, 88 -See ClV. PRO. CODE, 1908, 
8. 66, 22 A. 434 = A. W.N. 1900, 152. 

(49) —8. 83—See LIMITATION ACT, 1908, 
s. 10. 8 Bom. L.R. 326 = 31 B. 222. 

(50) —S. 84— Registered conveyance in fraud 
of third person's title—Plaintiff "in pari delic¬ 
to ” with defendant not entitled to any relief — 
“Illegal 2 >^^'pose not carried into execution,” 
meaning of the words—Partial but substantial 
performance sufficient exeeufion.-Plaintiff sued 
for recovery of price alleged to have been paid 
by bim to first defendant on account of sale of 

I land by the latter, of which land plaintiff was 
subsequently deprived. Ddfendaot alleged that, 
in pursuance of a conspiracy between him and 
the plaintiff to defeat the tide of a third person 
in possession of the laud under a prior oral sale 
to him followed by an unregistered instcameut 
by its original owner, plaintiff got the original 
owner’s son to execute a registered conveyance of 
the land in favour ofethe 1st defendant, who in 
, his turn was made to convey it to plaintiff under 
the registered sale-deed in question. Defendant, 
therefore, pleaded that plaintiff as one concerned 
in the fraud of which, the execution of the 
present conveyance to him formed part, was not 
entitled to seek the relief claimed as for breach 
by vendor of warranty of title. Held, plaintiff 
was not entitled to recover, as the transaction 
of the sale he relied on was part of a fraud in 
which be himself was concerned. Further, on 
the contention raised for the plaintiff that be 
was not debarred from seeking relief since the 
unlawful compact was not fully carried out and 
the third person conspired against was not in 
fact defrauded and the illegal purpose 'in this 
case was "not carried into execution” within 
8. 84 of the Act, held, the unlawful agree¬ 
ment need not be fully carried out to warrant- 
the application of the rule as to persons in 
dtlicio. Part performance of a substantW 
character would suffice to prevent the plaintiff 
from recovering and such a partial execution of 
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an illegal purpose must be regardai as “ carry- 
ing out into exsoutioo" of bha illegal purpose 
wibhiothemeauiDgofs. 61 of tbe Act. MOTHOO 
R4M4N CHBTTY V. KRISH^7A PlbL\I. 15 
M L J. 478 = 29 M. 72. / 

(51) —S. 84— See FRAUD - EFFECT OF 
' Fraud, u B. 708. 

(52) -S. 8S—Trustee gaiiiiu/ a incunivy 
advantagi —Possible conflict of interests bet¬ 
ween trustee and betiedciiry—Trustee and bene¬ 
ficiary—Binefit h be retiinci for beniii'.iary. 
—A was a trustee for B. At a sale in eiecu- 
tioo of a simple m)Qey-deccee io favour of B 
agaiost Cf 4 purchased for himself a mortgage- 
bond at a very low pries, A and his co trustees 
not bavieg obtained leave to bid at the Sile. 
B had previously, in exeoucion of a simple 
money-decree, acquired tbe equity of redemp* 
tioo in Boms of tbe properties charged in tbs 
bond purchased by A. In a suit by A on f>ot 
of tbe bond for sale of the hypothecated pro¬ 
perty, held that A mist be deemed to hold bis 
purchase for the bene6t of the trust estate, and 
that he could charge thetru-t with the amount 
he actually paid for the bond, it being reason¬ 
ably clear under tbe circumstances that bis 
snterests as purch iser of tbe bond were or might 
ha adverse to the interests o( the trust estate as 
owner of tbe equity of redemption io some of 
the properties. GOPlNABtlN v. KUM.i BEHARI 

Lal, 9A.LJ. 3il. 

(63)—8- ?8—See Nos. 37, 43, supra 

(54) —Ss. 88, 95 (a) a>ul 96 —Executor —Trus- 
■tee— Surviving partners, liabdity of, iclicn 
carrying on the trade—Liability to accnoil to 
the legal representative of the dxeased partner 
—Ritation between survivingpartnsr andl-gal 
representative of deceased partner—Co-executor 
—Transfer of business to the surviving partner 
—QooJ faith of co-executor in the transaction 
—Onus of proving good faith —Evidence Act (I 
0/1872). 3. Ill—Goorf will—Survival of gjod 
Under e. 83 of the Trusts Act, 1862, a 
person who occupies the poeition either of an 
executor or a partner, must hold for the benefit 
of any person, whose interests he is bound to 
pioteot, every pecuniary advantage he h-ts 
gained for himself in each of tbe following cases: 
<1) if he has gained the advantage by availing 
nimsslf of either character, or, (2) if be has 
gained tbe advantage by entering into any deal¬ 
ings under oiroumstaoces io which his own 
interests are or ever may be adverse to those 
whioh he is bound to protect. Thus in both 
oases one essential condition of liability is “ an 
advantage gained." In the first, there must also 
hennoonscientiuusconduct. In ths second, that 
ia not neoessary if there were a possibility of 
oonfliot between interest and duty. Under the 
Motion there is no saviog oUuse for oases of good 
faith. Tbeseotion, therefore, taken by Itself does 
not validate a purchase by au executor of tbe 
trast property either on t^gcoond of bona fide 
Maeniby hia oo-exeontor or of good faith in tbe 
oioeotor himself who noder the section conld not 
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retain an advantage even though unconsciously 
obtained in the transaction where bis interest 
and duty were in conflict. A surviving partner 
being a person who bolds the property by virtue 
of a contract may buy tbe property in trade of 
his deceased co-partner under proviso i5) to s. 95 
of the Trusts Act. but inasmuch as bis interests 
in the transaction may conflict with his duty 
he is even then precluded by s. 83 from retain¬ 
ing for himself any advantage be may have 
acquired by the bargain. That is, be must give 
full value or what he could reasonably believe to 
be full value. There is no exception in favourof 
a co-executor or surviving partner who transgres- 
j sea those limits with the assent of a bona fide 
executor Tbe only saviog clause which protects 
the executor or surviving partner transgressing 
those limits from the liabilities attaching to 
an ordinary trustee is that contained in s. 96. 
S 96 of the Trusts Act applies to all tbe various 
classes of so-called constructive trustees des¬ 
cribed in cb, IX and difierentiates them from 
trustees properly so-called by declaring that 
nothing in tbe chapter relating to them shall 
impair tbe rights of transferees in good faith foe 
coiisiieration. And that is the only provision 
that saves au executor buying his testator’s 
assets from liability for advantage gained un¬ 
wittingly io tbe bargain, and a surviviog part¬ 
ner purchasing under proviso (5) of s. 95 is yet 
subject to tbe latter part of s. 88 and could only 
retain an advantage thereby gained, on proof 
of good faith as well as of consideration. The 
good faith must be good faith in tbe transferee. 
The good faith of a co-executor will not avail 
him. It appears from ill. (/) tos.86of the Trusts 
Act, that tbe section demand-i from a surviving 
partner tbe same uberrima fides as regards the 
interests of a dsceased partner as was due 
before death bad dissolved the partnership, so 
far as tbe profits arising from the capital of 
the deceased are concerned. For these be must 
accouct to tbe legal representative, though no 
doubt when be has done so there is nothing 
there to prevent him from receiving tbe assets 
in purchase or loan from such representative. 
But so long as he is under that liability 
to account, he is evidently within the mean¬ 
ing of the phrase which classes him with 
“ other person bound in a fiduciary character 
to protect the interests of another." Under 
tbe Indian Trusts Act, surviving partners are 
not classed with trustees ; but they are subject 
to obligations in tbe nature of a trust and 
' classed with persons bound in a fiduciary 
I character to protect tbe interests of others, and 
I tbe same duties, liabilities and disabilities, so 
far as may be, attach to them as to trustees 
subject to tbe provisos io 8.95 and the saving 
provisions of s. 96 of the Act. 8. Ill of 
tbe Indian Evidence Act applies to tbe question 
of good faith arising under s. 96 of Indian 
Trusts Act. In tbe absence of agreement, 
tbe good will of a business does not survive. 
HASAMALi V. EsMAliiJl, 9 Bom.L.R. 606. 

(66)—S. 90—Co-ownirs of a mthal— Bur- 
render of an occupancy holding in favour of one 
CO otvner—Advantage gained by one eo-ownsr 
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Trusts Act (II of continued. 

after expense—Nature of the right of others to a 
share in the advantage—Waiver or abandon- 
meiit of right, what cotistitutes—Negligence in 
the enforcement of the claim, effect of — Distinc¬ 
tion between laches and acquiescence—Election. 
—S. 90. Trusts Act, does not create an absolute 
right, but a right subject to a condition, tbe 
condition being that the party seeking to 
benefit by its provisions must repay his due 
share of the expenses properly incurred in tbe 
acquisition of the advantage. The burden of 
these expenses n3ay, in bis estimation, prove 
to bo such as to make it not worth his while 
to enforce his right. There is thus clearly an 
election to make, a condition to fulfil. If 
when called upon to make tbe election and to 
comply with tbe conditions, he bolds back and 
shrinks from accepting the burden attaching 
to the right, he cannot afterwards be permit¬ 
ted to change his mind, especially when he so 
conducts himself as to induce a reasonable 
belief that tbe right is foregone, and his adver¬ 
sary, acting upon that belief, enters into a 
speculative transaction, which may end in 
placing him in a position of disadvantage. 
The right recognised by this section is not 
an absolutely vested right or a right which can 
be enforced by an unconditional decree for 
joint possession, without any regard being 
paid to the nature of tbe property, or the 
defendant's right in it, or the equities arising 
in the case from the conduct of the parties. {2 
M.H.C. 270, D.) Where there is an element of 
uncertainty in a property, the Court requires a 
person to be active in the prosecution of 
bis rights, and not to sleep over them. 
Distinction between laches and acquiescence 
explained. A and B were the co-owners of a 
certain Mahal. B accepted a surrender of an 
occupancy holding, but since the surrender 
was also followed by an application b; the heirs 
of tbe tenant under s. SG of the Tenancy Act 
to be placed in possession of tbe surrendered 
holding, B had to undergo certain expenses for 
securing the bolding. While these proceedings, 
which were of a protracted oharaoter, were 
pending, B gave A a notice giving him tbe 
option to share in tbe benefit of the surrender 
on payment of his quota of all charges incurred 
in oonneotioD with it. But to this notice there 
was no response. The litigation, at last, end¬ 
ed in favour of B. and an order for possession ' 
of the holding was made in his favour by the 
revenue authorities. A then instituted tbe 
present suit for joint possession of tbe holding, 
offering to pay his share of tbe expenses pro¬ 
perly incurred by B. Held, the oase is not 
merely one of neglecting to enforce a claim for 
tbe period during which tbe law permits him to 
delay without losirg his right, but of so 
conducting oneself as to induce tbe belief that 
it has been waived or abandoned, and that it 
would not be equitable in the circumstances to 
permit A now to enforce his right under s, 90 of 
the Trusts Act. MOOLCHAND v. CHITTOO, 

6 N.L.R. 12 = 5 Ind. Cas. 431. (18 0. 13. B.) 

(56)—8.90—Mortgagee, position of—Whether 
a trustee—Power to grant leases or make 


TroBts Act fll of iK2)—concluded. 

other dispositions of mortgaged property in bis 
own favour— Gr^nt of the property to no* 
divided son —Presumption —MORTGAGE— 
Redemption, 7 M.L.T. 148. 

(57) — S. 90 — Whether mortgagee is trustee to 
mortgagor in respect of accretions to mortgaged 
property—MORTGAGE—REDEMPTION, 4 
Ind. Cas. 357. 

(58) —S 91—Purchaser with notice of prior 
contract to sell—See SPECIFIC RELIEF ACT. 
1877, s. 27, 18 M.43. 

(591—S. 91—Ses TRANSFER OF PROPERTY 
ACT, 1882. 9. 40, 29 M. 177. 

(60) —8. 94—See No. 21, supra. 

(61) —S, 96—See No. 54, supra. 

(62) —8. 96—See No. 54, sujyra. 

Truth. 

Action for personal insult—Justification by- 
truth cannot avail as defence—See DEFAMA¬ 
TION, 10 A. 425=A.W.N. 1888, 157. 

Tullubaua. 

This circular deals with tbe levy of Tullu- 
bana. Cir. No. 24, dated the 15th September 
1805. 4 W.R. ClY. Cir. Order, p. 2. 

In modification of previous circular this let¬ 
ter isimes instructions as to the mode of levy* 
ing Tullubana for the service and execution of 
civil process by peons under Ben. Act Y of 1663. 
Cir. No. 31, dated tbe 25tb September 1867, 

8 W.R. Civ. Cir. Orders, p. 10. 

This circular forwards the resolution prescrib¬ 
ing rules for the payment of Tullubana on 
account of service of notice to respondents in 
appeals to tbe High Court. CiY. Cir. No. 11, 
dated 7th October 1869. 12 W.R. Civ. Cir. 7. 

This circular extends the rules regarding tbe 
payment of the cost of tullubana'fees to.pro- 
cess in Privy Council appeals and to all other 
processes of tbe High Court, Civ. Cir. No. 17, 
dated 2lBt December 1869,13 W.R. Civ. Cir. !• 

This oiroular states that Quarterly _ Re¬ 
turns of Peons* Tullubana are to be submitted 
by Judges of Small Can^e Courts through Dis¬ 
trict Judges. Civ. Cir. Memo. No. 6, 28 W.R., 
Rules and Orders of the H.C. p. 9. 

Ulanadl Mirasdar. ' 

See Landlord and tenant-Miscel¬ 
laneous, 19 M. 485 = 6 M.L.J. 247. 

Ulkadi Tenants. 

' Suhhavasis '—Ulktidi tenants—Rights of— 
Compulsory sale—Right on—Value of land 
acquired — How apportioned.—Hhe class of 
tenants known as “ Uikudi tenants,” also call¬ 
ed‘Sukhavasis,’have a qualified interest in 
the soil. Generally it would seem Ulkudis 
cannot sell their holdings without the Miras* 
dat’e consent, but when a Statutory transfer tis 
forced on them they are clearly entitled to 
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Ulkadi TenantB^conctudee^. 

oompenaation for the loas of their interest. The 
value of the land appropriated having been as* 
oertaioed, it must be assigned to the Mirasdar 
and the Ulkudi proportionately to the value of 
their respective interests. APPASAMI v. RAN* 
OAFPA, 4 H. 367. 

Ultra Vires. 

The resolution of a limited company refusing 
to transfer shares is—Sec Company Trans* 
FEB OP Shares, l Bom.L.R. 269=23 B. 685. 

Aot of Executive-Goveroment is nullity—See 

Limitation act, 1908, art. 14,7 Bom. L.R. 
497=29 B. 480. 

See Statutes, construction of, 9 
B.H.O. 216. 

Umpire. 

See arbitration. 

See AWARD. 

(1) Acf VIII of ISH^J—Arbilralor—Utnpire.— 
Under b. 216 of Act VIII of 1859 an umpire is 
appointed if there be two or more arbitrators, 
so as to provide for any difference of opinion 
among them. But where only one arbitrator 
has been appointed by the Court with the coo* 
sent of the parties, the appointment of an 
umpire ie wholly unnecessary. MaHABEER 

Misserv.Juqqer Nath Misser, 25 W.R.ll 

(2) Power to extend lime — Umpire—Arbitra¬ 
tion, Court has power to extend the period 
within which an umpire may give in bis 
decision, just as it may in the case of an 
arbitrator. KUPPU v. VENKATARAMAYYAB, 4 
H. 311. 

Unasoertalned Goods. 

Sale of—Appropriation—Conditional appro¬ 
priation—See CONTRACT ACT, 1872, ss. 77.83, 
96,178, 84 0. 173. 

Unauthorized OonverBion, 

Pledgee^selliog to himself—Effect—No dam¬ 
age to pledgor—Pledgor—Whether entitled to 
recover property without payment— See PLED¬ 
GE, 19 C. 322 = 19 I. A. 60, P. C. 

Unborn Child. 

Bights of—under Miteksbara Law — See 
Hindu Law-alienation, 3C. 214=4I.a, 
169, P.O. 

Unborn-peraonB. 

See Hindu law—Gift, 28 C. 720, P.C.= 
5 C.W.N. 806. 

Gift to unborn persons void—See Maho* 
ubdan Law—Obnbbal, 86 C. 43l = 2 Ind. 
Oaa. 292. 

Dnoertlfled Payment. 

Payment te decree-holder—Not certified — 
SubaeqHeni paemenl to aUachii^ creditor— 
Damagee to juaifmenl debtiOrSuit for—Cauee 


.Uncertified Payment - concluded, 

of action. —When a judgment'debtor pays out 
of Court the decree amount, there ie an obliga* 
tion on the part of the decree-holder to report 
satisfaction to the Court. The cousideration 
for the payment is certifying payment as the 
judgment is to discharge the decree debt, and 
the decree-holder is therefore bound to take the 
necessary steps to give a proper discharge ; 
otherwise the decree still remains capable of 
execution by the decree-holder or any other 
Attaching decree-holder. The payment there¬ 
fore must be treated as having been made 
without consideration, and the judgment-debtor 
is entitled to get back the money so paid. In a 
suit for damages, the cause of action arises only 
when the damage is sustained and the amount 
recoverable is the amount paid the second time. 
A ShAnuuoappa V. A. Mariappa, 7 M.L.T. 
351. 

Uachastity. 

See Hindu law—Inheritance. 

See Hindu Law—Maintenance. 

See HINDU Law—WIDOW. 

See Customs—Punjab—Inheritance, 2 
P.R. 1888. 

Of widow—Effect of, in regard to estate 
vested in her—Hindu Law — See CUSTOMS 
Punjab—Inheritance, 76 P.R. 1901. 

Defamation—Imputation of unohastity to 
wife—Husband’s right to sue— See DEFAMA¬ 
TION, 18 M. 250 = 5 M.L J, 89. 

Marital relations between husband and wife 
oatisfaotory—Outsiders imputing unohastity to 
wife—Practice—See HINDU LAW—INHERI¬ 
TANCE, 13 Bom. L.R. 1038. 

Mother inheriting son’s estate—Unohastity, 
no bar—S m HINDU Law—INHERITANCE, 
8 A.L.J. 811. 

Succession to properties of prostitute— See 
Hindu Law— inheritance, 3 Ind. Cas. 374 
= 11 O.L.J. 124. 

Of widow—Effect on maintenance — Seo 
HINDU LAW— Maintenance. a.W.N. 1885, 
164. 

Sre Hindu Law— Maintenance, 12 b.L. 
R. 238, P.C.=20W.R. 21, 1 M.H.C. 372, 17 
M. 392. 

Widow, not entitled even to bate mainten¬ 
ance—See HINDU LAW— Maintenance, 7 
B. 84. 

Of widow —• See HINDU LAW—MAINTE¬ 
NANCE, 16 A. 382-A.W.N. 1893, 149. 

See Hindu LAW— Stridhanam, 1 A. 46 
P.B,,80O. 521=7 C.W.N. 121. 

Hindu Law— Widow—Unohastity—Divesting 

of property—See HINDU LAW—WIDOW, 3 B* 
L.B.A.C. 421 = 12 W.R. 836. 
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Unchastity — concluded. 

See HINDU Law—Widow, 5 B.L.B. 362= 
2 Ind. Juf. N.S. 24 = Bourke, 189. 9 B. 108, 
13 B.L.R. 1, P.B =19 W.R. 367. 

Hindu Law—Estate vested in daughter-in-law 
—Son adopted b; mother-in-law, suit not maint¬ 
ainable by, to set aside subsequent adoption bv 
daughter-in-law — Subsequent unchastity of 
daughter-in-law, whether annuls her power to 
adopt—See HINDU Law— WIDOW, 9 B. 94. 

Widow's estate—Forfeiture—During widow¬ 
hood—See Hindu Law—Widow. 2 A. 171 . 

Succession by mother—No bar—See HINDU 
Law—Widow, 5 M. 149. 

Not proved—Suspicion if should be expressed 
in judgment—See Mahomedan Law—Gene¬ 
ral. 14 C.W.N. 865, P.C.=7 A.L.J. 871 = 8 
M.L.T. 147 = 12 Bom. L.R. 638 = 12 C.L.J. 205 
= 20 M.L.J. 614=7 Ind. Cae. 237 = 31 A. 410. 

Agreement to pay pin-money to daughter-in- 
law—Her uncbastity—Whether she is entitled 
to enforce it—See MARRIAGE, 4 A.L.J. 13 = A. 
W.N. 1907,3 = 29 A. 151. 

Unclaimed Deposits Act. 

See ACT XXV OF 1866. 

Unclaimed Property. 

(1) ’—Unclaimed article found not hidden on 
land—Respective rights of land owner and find¬ 
er of article—Ownership of unclaimed hidden 
treasure—Act VI of 1878 {Treasure Trove).— 
The law with reference to the ownership of un¬ 
claimed hidden treasures is regulated by the pro¬ 
visions of the Indian Treasure Trove Act, VI of 
1878. A brief review of the law of hidden un¬ 
claimed treasures and its history traced. Where 
an unclaimed article was found, not hidden, on 
the land of a certain parson, held that it was 
the property, of the person on whose land 
it was found, unless it was found in some 
public place, and that the land owner is enti¬ 
tled to recover it. VIBUPAKSHA SWAMI TEM¬ 
PLE, BY ITS Manager, Sitarama Sastru- 
LU V. Lambani Golaya, 4 M. L. T. 219. 
(7 M. H.O. 150, Cons.) 

(2) —AcfV IB.C.) 1801. 5. 25—Timber washed 
on to an estate—Unclaimed property.—Timber 
claimed by the owner of an estate as having been 
washed on to his estate by a river, is not unclaim¬ 
ed properly within the meaning of s. 25 and 
the following sections of AotV (B.C.) of 1861. 

Ohutter Lal Singh v. The Government, 

9 W. R. 97. 

Unconscionable Bargain. 

See Contract act, 1872, s. I 6 . 

{l)—Exlortionate bargains — Conditions of 
relief .—In the case of unconscionable bargains, 
it is only where it also appears that the person 
entering into it was ignorant of the unfair nature 
of the transaction that the Court would be 
justified in interfering. So, the Court will not 


Unconscionable Bargain — concluded. 

protect persons who. with their eyes open, 
choose, wilfnlly and knowingly, to enter into 
unconscionable bargains. MACKINTOSH v. 
WINGROVE, 4C. 137=2 C.L.R. 483. (2C. 202, 
D.) [F*.. 10 M. 203, 7 C.W.N. 876 ; Diss., 4 A. 
8. 4 C. 137; D.. 9 C. 615; Appl., 31 0. 233; 

29 C. 823.] 

(2)— Bond—Circumstances under which re¬ 
lief may be granted by the Court.—k person of 
the age of some twenty-eight years, the son of 
a wealthy father, but of profligate habits and 
greatly in need of money, his father having 
refused to supply him. executed a bond to 
secure a sum of Rs. 500 with interest which 
amounted to Rs. 37 8-0 per centum per annum 
with six monthly rests. The bond further con¬ 
tained a stipulation that the borrower should 
not be empowered to repay the money within 
three years, and if be did pay within three years, 
he should nevertheless be obliged to pay three 
year's interest at the rate mentioned. Held, 
though it could not be said that the exeention 
of this bond was procured by means of undue 
influence, or that the rate of interest was penal, 
nevertheless, the bargain was an unconscion¬ 
able bargain, against which the Court might 
properly give relief. The High Court affirmed 
the decree of the lower appellate Court, which 
gave the plaintiff the principal sum, with sim¬ 
ple interest at the rate of 24 per centum per 
annum. BALAKISHAN DAS v. MADAN LAL, 
A.W N. 1907, S9 = 4 A.L.J. 222 = 29 A. 803. (9 
A. 228, 25 A. 284, 12 C. 225. 20 I.A. 112. 127, 
R.) 

Contract against public policy—Undue in¬ 
fluence—Voidable contract, power of Court in 
respect of—Contract Aot, 1872, ss. 16, 19-A, 23 
—Act VI of 1899, s. 2—Ratification of contract 
caused by undue influence, proof of— See U.P. 
ACT XVII OF 1876. ss. 173. 174, 5 0.0. 266. 

See Champerty, 1 M.L.J. 340. 

What is-Sec Custom—PUNJAB-ALIBNA- 
TION. 109 P.W.R. 1910. 

Mortgage bond—Compound interest at exces¬ 
sive rate—S m INTEREST — SPECIAL CASES, 
26 A. 284 = A.W.N. 1903, 44. 

Interest on usufructuary mortgage — See 
Mortgage—Redemption, 5 0.0. 165. 

Duty of Court—See PLEADINGS, 12 Bom. 
L.R. 795. 

Unconscionable rate of Interest. 

Loan from village money-lender to zemindar 
—Bond with unconscionable a)id usurious rate 
of interest—Obligee entitled .to amount reason¬ 
ably awardable- —The parties to the bond sued 
on in this case were a village money-lender and 
the zemindar. They had stood in the relation 
of creditor and debtor for a considerable period 
before the execution of the bond. The sum 
claimed under the bond was Rs. 700. The 
defendant pleaded that the amount claimed 
consisted for the most part of interest at an 
usurious rate and he asked for an examination, 
of the account upon which the bond was based. 
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Onoonsoionable Rate of Interest-conclMie/i. 

The first Court, on going into the account, 
found that the amount claimed by the plaintiff 
consisted of only Rg. 145 as principal while the 
remaining Rg. 555 was for interest, and accord¬ 
ingly gave him a decree for Rs. 145 princi¬ 
pal, and Rs, 197-1-3 interest or a tital of 
Rs. 342-1-3. On the facts, the bond was found 
^be extortionate and unoonsoionable and the 
Dhief Court was of opinion that, in the absence 
of rebutting proof from the plaintiff, the bond 
could be taken to have been executed under 
undue influence, and the Courts were therefore 
justified under g. 19 of the Contract Act in 
treating at the defendant's instance, the bond 
ae voijj, and in decreeing to the plaintiff only 
principal with interest at a reasonable rate. 
RAJfDHAN V. .TiVAN KhaN, 110 P R. 1879. 
[«.. 72 P.R. 188S. 135 P.R. 1889, 32 P.R. 
1890. no P.R. 1908.J 

Unconsolidated Suits. 

Valuation of appeal in three similar but 
unconsolidated suits —See APPEAL TO Privy 

Council-general, 6 c.w.N. 4i. 

Uncovenanted Officers, Madras. 

See Mad. act VII of 1657. 

Oocovenanted Service Family Pension Fund. 

See Stamp act, 1879, ss. 3 (15), 25 (c), 

19 0. 499. 

Uacultivable Lauds. 

Suits for lands under cultivation and un- 
cultivable—Sec BURDEN OF PROOF—LIMI¬ 
TATION AND ADVERSE POSSESSIO.V, 5 C. 36. 

Underground Rights 

See Mines. 

|l)—Minerai rights^ Grant o/ tenure by 
eamindar-Uhdergrouni rights if itass to t uure- 
holder when tenure rjerman>i}it—Presumption in 
favmirof etmindar.—The Zemindar must be 
presumed to be the owner of the underground 
rights appertaining to a tenure granted by him. 
in the absence o( evidonoe that he parted with 
them. Qa«r<.—Whether, in this case, the 
evidence justified the conclusion that the 
grant conferred permanant, heritable and 
^nafetable rights on the tenure-holders. 
OuArc.—Whether the grant of a permanent, 
^J^eritable and transferable tenure Deces.^arily 
Mrries with it the underground rights. Kumar 
sari Narayan SINGH Deo Bahadur v. 

CHakravarti. 14C.V N. 748. P.C. 
JliC.L.J. 698=7 A L.J. 633 = 8 M.L.T. 91 = 
aJBom. L.R. 499 = 6 fnd. Gas. 789 = 20 tf.L.J 

M?*w-Fropri«Upy Rights. 

' oankar riahte—Claim fnr under- 

not made at regular settle- 
Act (XXVI o/ 1866}-- 
accepting mortgage of nott- 
-T'^'^Jtolding, effect o/.—Where a persoo 
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Under-Proprietary Rights -concluded. 

regular settlement of the province 
of Oudb claimed certain land as sir and also 
certain nanfear right and was decreed by the 
Settlement Courts only heritable and non- 
transferable rights, subject to the paym^mt of 
a hied amount of rent; ITeld, that he could 
not subsequently claim under-proprietary 

IRQ til® same land. (21 M. 

153. /?.) Where a landlord accepts from a 
tenant mortgage of bis aon-transferable hold¬ 
ing or brings a .suit for arrears of rent styling 
him in the plaint as an under-proprietor, there 
can be no estoppel in law. unless the person 
pleading It can show that by such action of the 
landlord he has bean made to alter bis position 

WAIKULALv. MOHAMMAD 
MAH, 8 Ind. Cas. 691. 

(2)--‘' U>^r.propriefary right," facts yxeees- 

settlement tOudh Act 

\XVi of 1866), r. 10—Provisions in the rule not 
ej:hatisiive-Acknowledgment of under-proprie¬ 
tary right sutTicienf to establiih it.~Tbe oro- 
loie?'' Sub-Settlement lOudh Act XXVT of 
1806} are not necessarily exhaustive, and an 
under-propnetary right can also be established 
0? evidence of some specific grant or by an 
ackoowledgmaot bv the superior proprietor. 
8?nd SINGH V, HauSILA SINGH, 

D.C. 31, 4 I. A. 198. R.) 

(^)—Under. 2 )>oprielary tiile claimed by tenant 
served with a notice of ejectment—Ejectment 
notice, cancellation of, on the. ground that the per¬ 
son was more than a mere tennnt-Cause of action 
fora declaration from the Civil Coifi-f—Nankar 
granted %n considsr^tionof founding a putwa— 
Sub seMemenl Act [Oudh), s. U.-Wbere the 
^aintifls m a suit to contest a notice of eject- 

ment claimed to be under-proprietors of the 

land, and the notice was cancelled by the 
Revenue Courts on the findings that they had 
greater rights than those of a mere tenant 
held, that the decision of the Revenue Courts 

‘0 landlord to go 
n?a ® declaration that the 

plaintiff did not possess any under-proprietaev 
' 1^^ order to maintain auoh a suit in 
^e Civil Court, it ia not necessary that the 
Revenue Court should definitely hold the tenant 
to iWRSMs under proprietary rights. It is enongh 
that the decision should be adverse to the title 

that, in order to 
establish under-proprietary rights under s. 11 

of the Oudh Sub-Settlement Act, it must be 
shown that the navkar was granted in consider- 
ation of having founded a nwrHia. and even then 
the under-proprietary rights could be granted 
only 10 wppect ot auch nankar. AMRIT LAr. 

V. jAaSo Babadub Singh, h o.C. 19S, 

Suit for deolaratio . of-Cause of action— 
Plaintiffs being recorded as occupanoy-tenant 
- See CAUSE OF ACTION, 8 0.0. 30. 

Tenant when may acquire, by prescription— 

See Landlord and Tenant—miscbldanb. 

OUS, 6 Ind. Cas. 710. 
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Under- Proprietor. 

Estate of—, devolving upon his widow after 
death—During widow’s possession Government 
enlarging .'stac-e—Effect of Government’s action 
will not make widow Zemindar with title 
independent of what she derived from her kus- 
baud--Ser HINDU Law - WIDOW, A.W.N. 
190S. 222 = 5 A.LJ. 590. 

Under-ralyat. 

(1)— by heir o/ undsr-raiynt—Suit to 
recover possession with mesne profits — Eeritn- 
hihty. —Irrespective of custom or local usage 
the heir of an under-rai^at under an annual 
holding is entitled, on the death of the under- 
raiyat. to re nain in possession of the land 
until the ond of the then agricultural year for 
the purpose, if the land has been sub-lot, of 
realizing the rent which might accrue during 
the year, or. if not sub-let for the purpo.so of 
tending and gathering in the crops AKIP 
Mandal V. Ram Ratan Mandal, 31 C. 757, 
P.B.t-8 C.W.N, 479. 

{2)—rieritabiliiy —Benonl Tenancy Act (VIII 
of 1885), s. 49,—The heirs of an uuder-raiyat 
under an annual holding do not acquire an in¬ 
terest in his holding by inheritance. The only 
right which they have, irrespective of custom 
or local usage, is to remain in possession of the 
land, until the end of the agricultunl year, for 
the purpose of either realizing the rent, which 
might accrue during that year, or for the pur¬ 
pose of tending and gathering in the crops. 
•lAMlNI SUNDARl DASI v. RAJENDRA NaTH 
Chukrabutty, 11 C.W.N. S19. (18 G.W N. 
479. Expl.) 

{Z) ’ XJnder raiyat's tenure—Whether herit¬ 
able —Whore plairtifis claimed possession of 
land under an ancestral mosirasi joiedari right 
and, on their failing to prove that right, it 
was found that their father was only an under- 
raiyat under the defendant, held that the 
right of an under-raiyat was not one which 
could be inherited and that, unless the pi tint- 
iSs proved the acquisition of any fresh right 
after their father’s death, their claim should 
fail, karamulda Sheikh v. afajanBibi, 
8 C.W.N. 4B1, Note = 31 G,758. Note. [Over¬ 
ruled, 9 O.Vf.N. 479, P.B. = 31C. 757.] 

See Ben. act VIII op 1885, s. 49, cl. 6, 29 
0.231 = 6 C.W.N. 183. 

Suit for ejectment of under-raivat, whether 
notice necessary— See BEN. ACT VITI OF 1885, 
B. 85, cl. (2). 11 C.W.N. 190. 

See CiV. Pro. CODE, 1908, 0. XXI, r. 89, 
29 0. 459. 

Under-tenant. 

Of sir land—Rights of—Suit against trespas- 
ers-See U.P. ACT XII OF 1881. a. 8. A.W-N. 
1882, 63. 

Under-tenureB, Bengal Rent Recovery. 

See Ben. act VIII of 1865. 


Under-valaation. 

See Suits Valuation act, i887. 

See VALUATION OF APPEAL. 

See Valuation of suits. 

See Jurisdiction of Civil Courts, 16 
M. 181. 

See Plaint—Miscellaneous, 8 W.R 47. 
Undivided Talook. 

(l )—Sharer of undivided talook —Rights to re¬ 
cover s/mre.—One of the co-sharers in an un¬ 
divided talook IS entitled to recover bis share of 
the rent from the talook generally ; but it does 
not follow that be is entitled to bis share of rent 
from a particular jote in the possession of the 
jote-bolder, unless there ie an agreement 
express or implied under which he would be 
entitled to recover. SHAM.A SOONDUREE 
DRBIA V. KRISTO CHUNDRR ROY, 13 W.R. 
316. 

Undue Influence. 

See Contract act, 1872, ss. i6,19,19-A. 

{l)—Obtaining of propeiUy or of any benefit 
through undue influence—Fraud.—The obtain¬ 
ing o( property, ur of any benefit through the 
undue and unconscious sbuse of influence by a 
person, in whom trust and confidence are 
placed, has always been treated as a fraud of 
j the gravest character {Mixon v. Payne, 1873, 
L.R. 8Ch. App 831, F.) NISTARINI D48SI v. 
NUNDO LaL BOSE, 30 C. 369 = 7 C.W.N 353. 
[Affirm., ZZ C. 180, P.C. = 9 C.W.N. 961 = 2 
C.LJ. 183=7 Bom. L R. 887 = 16 M.L.J. 331 = 

32 LA. 193, 1 S.L.R. 160.] 

(2) — Undue influence —Pre.'JMrw^fton.—Suit to 
set aside a bequest made by the widow of plaint- 
ifi’s deceased brother to the defendant. The 
testatrix was very old and the defendant was 
the only man attending on her when she was 
on her death-bed. Held that these facts did 
not nrccpsarily lead to the presumption t^t 
undue influence was exorcised KlRPA v. Tl- 
RUTH, 50 P R. 1872. 

(3) — Undue infiuence —Burden of proof.— 
The existence of ioflnence can be inferred from 
tbe relation eristiog between the parties, as in 
the case of a parent and child, guardian and 
ward, etc., and the parent guardian, etc., who 
takes the benefit of the transaction, especially 
when the child is just of age, must show th^ 
the other had independent advice and acted r jt 
his free will. But a third party who stands il q 
no confidential relation to the grantor who :! ig 
under age is not bound in the first instauM tl j 
show that no uodu'i influence was used. RAJ j 
COOMAR Roy V. ALPUZUDDIN AHMED, 8 Cl , 

L.R. 419. Cfi , HO C. 295.] I 

(4) -Conlracf Act. IX of 1872. s. 
influence—Burden of proof^ExUnt of 

Wherf* one person is so situated as to be uadw 
the control and influence of another, the 
will have to see that such other does not 
unduly or unfairly exercise that^influenoe .an 
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Uodae Infloenoe—con^mued- 

control over such peteoD for Lis owd advantage 
or beoefir, or for the advantage or benefit of some 
teligiouB object in which he is interested, and 
it. will caH upon him to give clear and cogent 
proof that the transaction complained of was 
such a one as the law would support and 
recognize, [F,. 1‘2 A. 52S ; R., 11 0.0. 295; Z>.. 
90 P.L.R. 1901 =36 PR. 1901.] Where a 
fiduciary or ^wasi-fiduoiary relation bad 
existed, Courts of Equity will always place the 
burden of sustaining the trau&actiou upon the 
party benefited by it. requiring him to thow that 
it was of an unobjectiooablo character and one 
which it ought not to disturb. The exercise 
of such beneficial jurisdiction stands upon a 
general principle, applying to all the variety of 
relations in which domiuiou may be exercised 
by one person over another, and is not confined 
to oases of guardian and ward, attorney and 
client, or father and son, or ot any of the more 
commonly recognized relations, which iuvolvt.s 
such consequences, {llnguenin v. Bosfly, 2 W. 
and T. IL.C.), Itb Ed., p. 592, Dail v. 

4 My. and Or. 262. R ) SITAL ^R.^SA,D v 

PARBHU Lal, 10 A. 535. 

(5)—Undue ivfluen- e—B^ Iv domviate. 

—'Where a person is in a potitiou to domiu.ite. 
there the oontracl is to bo regarded as induced 
by undue influence R.tNGH.4TH v, <»0VINr>.6 
Bora. L R. 592 = 26 B. 639. 

{&)-Undue iniiiunce—The bidixn Ccniraci 
Acit Amendnienl Act (VI oj lS99l, s. 2 — 
Pteiumptwn,—Landlord and c-nani- Domina 
ting the will - Kabuliynt unfairly obtaiiud. 
onu8~ Extculants —Suir to sti asiae by one '•/ 
the iXfcutants ‘ Fraud-^ Pleetdii-gs — Full par- 
Uculurs. —There is no oroad or yeucial presump¬ 
tion that a landlord, oven an irfluential one, 
can 60 dominate tho will of Lis tenants as i > 
induce them to make unconscinnatlc bargain 
in his favour. The onus of provit g th.<t a 
kabuliyat was unfairly oonlucd lies on the 
person who alleges it. Where a kabuliyat was 
executed by several ptt.-ons, it cannot be si t 
aside as a wLoIe, when all the executants di”* 
not question it. Per B'jv e, J.~ It is incumbent 
on a pattyi be he plamtifl dofendaut who je«k-' 
to avoid a contract on the grouud of fc.<ud or un¬ 
due influence, to give in his pleadings fuU par¬ 
ticulars of the circumstances on wbicb be relies 
M the basis of his plea. It is not enough to 
boldly assert that fraud or the like vitiated tbc 
ooDtract. RAJA PhOMApA Nath ROY HaHA. 

OUB V. KIMOO MoUiAB oliae Kala MIa, 
BO.L J. 816=4 iQd. 0x8.495 = 13 C.W N. 167 
(16 C. 888. P.O.. B) 

(7) — Exerciae of — Will tbtaiwd by undue 
injltienee— Undm influence, what amounts to. in 
ease if will— Cof ftaential prsti'on.— ffe'd, that 
in crdxr to set aside a will on the ground of 
undue influLOce. it in not Bofficiani to es'aLl'hb 
that a p< rson,. who ii largely benefit* d under 
tbn will bed ihf> power to overbear the will of 
(be testator, but it must also be showD that 
8uch power was ezeruped and that it was by 
the exeioise of soob power that the will was 


Undue Influence -continued. 

obtained. BHABHUTI SiNUH v, MusammAT 
MULA, 10 0, C. 76. 

(8j -• liilatio-iskip between iitotlier and 
daughter—Pardanash in lady Gift-Sale — 
Benoini transaction- Intention —The mere 
relation of daughter to mother in itself suggests 
nothing in the way of ppecial influence or 
control. ISMAIL v, HAl-'IZ Boo, 6 Bom. L. R. 
379 = 10 C.W.N, .570=3 A L J. 393 = 3 C.L. 
J 484 = 33 C. 773, P C. = 16 M.L.J. 168=33 
l.A. 86. 

\i))—Contract Act, IX of 1872. s. 16- Undue 
injIncnce—Pleeder and client- Gift by client to 
pleader irhiU jiduciary relation subsisted— 
Validity of gift.—A pleader practi.sing in the 
mofussil entered into an agreement with a 
gosba lady to conduct her afiairs in the Civil 
and Revenue Courts at Madras and in the 
mofussil for a monihly leiuuneration. During 
the pendency of h case in the High Court at 
Madras be refused lo go to Madras and instruct 
couDsol there unless be was given a consider¬ 
able sum of money by way of present. The 
lady gave him a large sum. It was only then 
that he went to Madras. On his nerviccs being 
dispensed with, he sued the lady to recover 
certain amounlj alleged to have been due to 
him. Tbe defeudaut pleaded the umoiiiit 
presi'iited by her by way ol .et-eff on the 
ground that the gilt was not VL.Iuntary and was 
invalid. that (ven if tbe plaiutifi’s con¬ 

duct did not amount to coercion, ho had made 
use of '■ undue influencewitLjn the meaning 
ol 6. IC of the Contract Act. lu that be bad 
made use <-( the fiduciary relation existing 
between himsE If and tbe defendant to obtain 
4D advantage over her wbicb, but foe such 
confidential relation, he could uot have obtain¬ 
ed. The gift Dili being valid, the defendant 
7 M 8 entitled to claim the sum presented by her 
by way of eet-ofi. RaJA PAPAWMA ROW v. 
SlTAfiAilAYYA, 5 M.L J- 233. 

( 10 ) —Undue influence, what constitutes — 
Succc-si'n Act (X of ISSrO, s i6—Will of a 
Mahotn dan.- As to wbai cousututos undue 
uifluoi CO in Ibis country, a u^eful guide is 
afiorded by 6 . 18 of tbe Indian Siicccssioo Act. 
It it) (rue that that section docs not apply to 
the Wills of Mahomedaii<*, but siiil it is a use¬ 
ful guide for all an to what doi.s ot does not 
constitute undue influence. Khas Mehal v 
THE ADMIXnSTRATOnOENEBALOF EENOAI,, 
9C.W N. 809. 

(11) - Undue influence— Gift — Pon's to he 
considered — Wbnra undue influence ie .alleged, 
ii in Dci’tvieary t" examine closely all the circuni- 
fliauree of tbu casr. The principles are always 
tbe same, though the circunriBtancee differ. 
Tbc question' to be corsidured in a <'ase of gift 
am— (I) was tbe trans'ioion a thing which ^ 
right minded person might be expected bo do, 
(2) was It an improvident act, (3) was it a 
matter requiring a L'gal aHviH<r. (i) whether 
lbs ioicDtioTj to msku ibe gift originated with 
the donor. MAHOMED BUESH KHAN v, 
UOBBEIH FIBEE, 19 C. 664 = 19 1 A, 81, P.C. 
= 6 for. 179. Uppl.. 14 A. 8 = 11 A,W.N. 91.) 
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Undue Influence—con^inu^d. 

(12) - Custom—Alienation — Mortgage and 
sale of ancestral land by a male proprietor-^Suit 
for its possession on his death by his deictndants 
— Necessity- Equity — Alienee, a Zail^r and 
hambardar—XJhdue influence—Unconscionable 
transaction—Interference by Courts justifiable — 
Sale rejected in toto,— Held, that, where the 
alienee is an influential person, like a Zaildar 
or Lumhardar in the locality, where the aliena¬ 
ted property is situate, and the alienor is a 
simple-minded Zemindar, and the terms of the 
contract are. on the very face ol them, so harsh 
and onerous that no person even of ordinary 
intellect would have accepted them, the pre¬ 
sumption is, that the alienor was completely 
under the thumb of the alienee and was obliged 
to agree to any conditions imposed at the time 
of making the bargain, and that the whole 
transaction is unconscionable and unenforce¬ 
able by law. In suoh a case ihe Courts should 
interfere and re-arrange tbe terms according to 
the principle ol justice, equity, and good con- 
science. On tbe above principles, in the present 
oaie, a charge on landed property, apparently 
forRs. 1,174, was reduced to Rs. 284 exclusive of 
interest on the reduced amount, and a sale- 
deed of tbe same property for Rs. 7,880 was en¬ 
tirely ignored. The plaintifl’s suit brought 
against tbe defendants as trespassers holding 
under an invalid mortgage was treated as one 
for redemption. MlAN AMAR SINGH v. TULSl 
RAM, 123 P.W.R. 1909. 

(13) —Undue influence. —Plaintifis in this 
suit sued to set aside an ikrarnamah executed 
by them in favour of defendants, who were 
their (plaintifls') near relatives. Under this 
document, the plaintifls parted with oue-hall 
of the property to which they succeeded by 
right of inheritance. It was found that one 
of the plaintifis bad just attained his majority, 
while the romaining two were minors, when < 
the document was executed, that they executed 
the. document without any consideration, and | 
that they were not informed of their rights. I 
It was found, also, that tbe document was 
executed under undue influence and pressure - 
and that tbe executants were without profes¬ 
sional or other advice. Under the circums¬ 
tances, the Judicial Committee confirmed the 
decree of the High Court-, which set aside tbe 
deed. Fbbm Nabain Singh v. Pabasbam 
SINGH i Pbem Nabain Singh v. Roodeb 
NABAIN SINGH, 4 I.A 101 = 3 8ar. 413 

.See ACQUIBSOBNCE, 17 M. ‘i76. 

Cou,tt|tct against public policy—Unconscion¬ 
able bargain—Voidable contract, power of Court 
in respect of—Contract Act, 1672, ss. 16, 19-A, 
23—Act,, VI of 1899. s.* 2—Ratification of 
contract caused bv undue influence, proof of— 
8ee\J. P. ACT XVII OF 1876, ss. 173,'174. 5 
0.0. 266. 

See ABBITRATION — MISCELLANEOUS, 7 
M.I.A. 441. 

0iit.to ppraons.in a fiduciary relationship— 
of Roving absence of undue influence 


Undue lofiaeace—concluded. 

—See Burden of Proof - Decrees and* 
Deeds, Suits relating to, i8 0. 546=18 
I. A. 144, p.c. 

Suit for cancellation of instrument—Gift to 
spiritual adviser—Fiduciary relaiionsbip—See 

Burden of Proof—decrees and Deeds, 
Suits relating to, 12 a. 523=a.W.N. 
1890, 56. ^ 

See Burden of proof —Negotublb 
Instrument, 2 P.R. 1S02. . 

Obstruction to removal of corpse —See COER¬ 
CION. 13 M. 214. 

Contract by woman—ESect of—S« CON¬ 
TRACT-GENERAL, 77 P.W.R, 1910 = 6 Ind. 
Cas. 1005 = 177 P.L.R, 1910. 

See Deed—Execution of Deeds, 9 P.L. 
R. 1904 = 77 P.R. 1903. 

Gift for pious nurposes —See EVIDENCE 
ACT, 1872. a. Ill, A.W.N. 1884, 184. 

Hindu Law—Release by widow, of her claims 
on her husband’s estate—Buit to set aside 
release—Duress—Coercion—Fraud— Undue in¬ 
fluence—6'ce Hindu Law—alienation, 9 
M 304. 

See Hindu Law—alienation, 3 0.P.L.R. 


See Interest—SPECIAL gases, 25 a. 294 
= A.W.N. 1903. 44. 

Sail ta set aside kabuliat on ground of undue 
iiiflueuoe — See JURISDICTION OF CIVIL 

Courts, 20 a. 24i=a.w.N. 1898, 29. 

Suit to set aside deed—Fraud and—See LI¬ 
MITATION ACT, 1908. art. 91, 16 C 68, P. 0 
*14 LA. 148. 

Questions of undue influence and incapacity, 
totally difierent ones—Sec MAEOMEDAN LAW 
—WASP, 22 C. 324, P. C = 22 I. A. 4. 

* 

■See Negotiable instruments aot, I881. 
s. 118, 2 P. R. 1902. 

• • • • ^ 

Legal adviser and client—Contract with per¬ 
sons in fiduciary relation—Mookteat—Pre¬ 
sumption ' Onus probandi—See VENDOR AND 
PURCHASER—INVALID SALES, 1 B.L.R. A.O.. 
95^10 W. R. 128. . - .. - - 

Sale by Hindu widow—Old,and illiterate and 
neat to her death—Fraud and undue influence 
I —' JnadcQuaey of-coriMderation—Sale set aside— 
I See VENDOR AND PUBCHASEB — INVALID 
< SALES, 5 B. 450. 

' ••Will prooured by wife’s importunity. — Undue 
I influence—See WILL^EXBOUTION, 7 M- 515. 

Codicils—Test.imer.tary capacity—Undue in¬ 
fluence - See WILL—execution,. 1 C. W. N. 
181, P. 0. = 22B. 17=241. A. 148. 
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Union. 


';BftDitory lospeotor of—Whether » public 
BexVBDt under the Act—See MaD. ACT V OF 
1864, 8. 48, 31 M. 438. 


United Provinces Acts. 

Sse ACTS. 

United Provioces Court of Wards. 

See U. P. ACT III of 1899, 

United Provinces General Clauses. 

See U. P. ACT 1 OF 1901. 

United Provinces Kaoungos and Patwaris. 
8fe U.P. ACT IX OF 1889. 

United Provinces Land Revenue. 

See U.P. Act III OF 1901. 

United Provinces Municipalities. 

See U.P. ACT XV OF 1873. 

Bee U.P. Act XV OF 1883. 

See U.P. ACT I OF 1900. 

United Provinces Village Courts, 

Bee U.P. ACT III OF 1893. 

Universal Legatee. 


^ Cour 

AdtOCJie i 

f. V mlr 


Unliquidated Damages. 

See MESNE Profits—RIGHT to Mesne 
Profits, 9 B.H.o. 7. 


See Salt, 7 B.H.C.A.C. 89. 
See SET-OFF, 3 Agot 43. 


Right of defendant to set o5 claim for— See 
Set-off, 3 M.H.c. 396. 


Claim for—Whether can ba set-ofl—General 
right of set-od how far affected by the Code of 
Civil Procedure - See SET-OFF, 4 B. 407. 


See Set-off, 3 Agra 97. 


Claim for unliquidated damages— See SUC¬ 
CESSION Certificate act. 1889, b. 4, aub-s.S, 
18 M. 457 = 5 M.L J. 61. 


Unobstructed Heritage. 


See HINDU LAW —INHERITANCE, 37 M, 
300. F.B. 


Uoprofessional Conduct. 


Of practitioner—Dismissal—Irregularity in 
procedure —6’c<J ACT XVIII OF 1879, ss. 14, 40, 
15 C. 153=14 l.A. 151. 


Of Attorney —Attorney appearing for both 
sides—See LEGAL PRACTITIONEBS—ATTOB- 
NBY. 8 C.L.J. 166, F.B.=8 Cr. L.J. 131 = 
4 M.L T. 153. 


Unproved Documents. 


Application hv —For probate, maiatainability 
ot—See PROBATE AND ADMINISTRATION ACT. 

1881, 83. 6 aod 7. 1 N.L.R. 164. 

See Probate AND administbation act. 
1881. BB. 6. 18, 19, 84. 6 C.W.N. 787. 

Entitled to letters of administration and not 
probata— Ste PROBATE AND ADUINISTBa- 
Act, 1881. 3. 19, 19 C. 583. 


(l>— Unproved dotumentt filed with the record. 
I —Uoproveddooumenls simply 61ed with the re- 
I cord iu accordance with some usage must be 
passed over by the Judge, and the patty 
against whom they are iocended to be used 
must insist do tbeir removal from the re¬ 
cord. HALLIDA PBBSHAO DUTT V. RAM 
HABI CHUCKEBBUTTY. 8 C. 317. 

Uoreported Caee. 


UtUveeilty, Bombay. 

See Bom. act XXII OF 1857. 

OB^erilty Buildings. 

^JhBatlon—Exemption of—Charitable pur- 
P Q 4M Bee BOM. ACT HI OF 1888. ts. 143, 
1«, 16 B. 317. 

BWteesUyi Gaieutta. 


8»e Bbb. act n of 1857. 

AtMtobly. 

Unlawful AesemblV'^A taiofulotiepi'hlyynay 

*40Me Ota.—As assembly which was not uu- 
l^^s) when it assembled may subsequently be- 
^BBeynasUwiulgssembly. QUE&K-HMPBE&S 

VBhbttya, 2 Bom. L.R. 1129. 

UDlavfni Conalderatton. 

yg* COBIRACI ACT. 1873, s- 93. 41 P.L.B. 


(II —Unrepot led c. 2 se — No ayAhcrity — Act 
XVIII of 1875, s. 3.—Ad uoreported case or 
ruling IS not to be treated as an antboriby,-re¬ 
gard being bad to s. 3 of Act XVIII of 1876'. 
MAEHDL AHMED V. RAKBAL DAB HASBA, 
4 C.W.N. 732. [Diss . 28 C. 989^5 C.W.N. 
326.] 

( 2 )-“UnrepoTled Sigh Court judgment^An 
au4Ao7’ify.*-A judgment of the High Court is 
none the lees an authority becauBe it has not 
bueu reported. MabOMED Ali HobbKIK v. 
Nazab AU, 26 C. 269 = 6 C.WJI. 826. 

Uoreported Judgment. . . 

See UNfiBFOBTBO OABB. . . 

UDBeaworthioets. 

See CONXBACT—OOKDITIOHB PBBOBOBNT, 
2 B.LB O O. 127. 

Of ship-Hst DaMAOBB—U lfiCgLLANBOUi. 
6 B.L-B App. 90. 
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Dneettled Poliem. 

See Poliem. 

{ii—Zinibidara and Poliffars—Propieiary 
righli in land — Beg. XXV of 1602. —Zemindars 
and Poligars, and others in a like position, and 
occupying tenants, possessed different proprie¬ 
tary rights in land, by recognition of the 
Goverotuent, before the passing of Reg. XXV 
of 1802. By it the Government declared, with 
the force of law, their acknowle-lgment and 
confirmation of such rights, as they were then 
enjoyed, and, in order to quiet all uncectamty 
and disquietude respecting them, and to estab¬ 
lish general certainty of tenure in the holders 
of the same, provided for the permanent assess¬ 
ment of all lands liable to pay revenue to 
Government ; and for the issuing thereupon of 
express hereditary grants to every Zemindar 
and other intermediate proprietor, and writ¬ 
ten engagements between them and tbeir 
tenants; and therefore, the Regulation docs 
not operate to exclude <>r uisfavour the 
maintenance of a claim against the Govern¬ 
ment to a hereditary nr other estate in lands, 
whiob has not been secured the benefits of 
a settled titlo under the Regulation, because, for 
political reasons, tbe Government has thought 
it inexpedient to give full effect toils enact- , 
ments. But ulaim« of title to such estates are 
merely left without tbe conclusive proof of here¬ 
ditary title afforded by an Istimrari Sannad. 

It could never have beeu lulended that the 
Government, by delaying to do in regard to 
some estates, wbat the Regulation enacts 
should be done in regard to all lands lor the 
purpose of setting at rest all uncertaiuby as to 
titles, should secure the power to treat all such 
estates as held by uo permanent title whatever.. 

It follows that the existence of a proprietary 
estate in poliems. or other lands not permanent¬ 
ly assessed, and tbe tenure by which it has been 
held, are matters judicially determinable on 
legal evidence, just as the right to any other 
property. LEEEAMANI v PUCHATA NAIEBR, 

6 H.H.C. 208. on appeal, 11 A. 282, 

P.O. = 14B,L.R. 115; R..129M. 453=16M.L.J. 
S39»l M.L.T. 272,J 

Poliem "Debts incurred by previous holder 
of—Son’s liability -Assots-See HINDU LAW— 
DBfiTS*5.M.H.C. 303. 

Unsoond Kind. 

See Lunatic, 7 B. 15. 

QnsoaDdness of Mind. 

Insanity. 

See LUNACY. 

See Lunatic. 

(1) Suit against person ofw sonnd mind- Pro¬ 
cedure to be adopted .—No suit could be insti- 
tuted against a person of unsound mind, ' 
without first obtaining an adjudication that 
he is such, and having a curator appointed for | 
him under Act XXV of 1858, or some other i 
law for tbe time-being in force. NAHAYANA 
V. EB18BNA, 8 M. 214. [ii.. 24 M. 504.] i 


Dpanchowki Tenure. 

See Mesne Profits—Right to Mesne 
Profits, l C L.R.a.c. 167. 

Uraima Right, 

Sale by Uralers (trustees) — Custom — 
Evidence- SecMALABAR LaW -ENDOWMENT, 
1 M. 235 = 41 A. 76. P C. 

Uralers. 

Set Malabar law—Endowment, 2 M. 

167. 

Uraima right—Sale by—Trustees—Custom- 
Evidence — See Malabar Law - Endow¬ 
ment, 1 M. 235*4 I.A. 76. P.C. 

Nature of possession of a joint Uraler— See 

Malabar Law—Miscellaneous, 9 ind. 
Gas. 156 = 21 M.L.J. 178 = 9 M.L.T, 457. 

Urban Areas. 

Applicability of Act Vlli of 1885 (Bengal Ten¬ 
ancy) to—outside Calcutta—See BEN. ACT 
VIII of 1885. B. 3, tub-s. (10) and s. 21. 9 0. 
W.N. Ml. 

Usage. 

See Burden of Proof—custom. 

See Custom. 

See Customs-Punjab. 

See HINDU Law-CUSTOM. 

SfeMAHOMEDAN LAW-CUSTOM. 

See MALABAR LAW-CUSTOM. 

See Ben. act VIll op 1886, s. 58, 15 0. 
714. 

See Ben. act Vi 11 of 1885. .ss. 173 
183, 2a 0. 427. 

See Ben. ACT VIII OF 1886, ss. 178, i83, 26 
0. 184. 

See ClV. Pro. CODE. 1908, a. 47, 27 0. 187. 

Proof of usage - Evidence—See EVIDENCE 
ACT, 1672, ss. 42. 48, 23 C. 427. 

Coutract—Admissibility of evidence of ens* 
tom of—See EVIDENCE ACT, 1872, 8.92, Pro¬ 
viso 5. 17 B. 129. 

Proof of—by evidence— See LANDLORD AND 
TENANT—MXRABDARS, 1 M.H.C. 264. 

Suit to establish exclusive right to receive 
fees paid to puiohits—Necessity for proof of 
contract or —See RIGHT OP BUIT-OPPICB OB 
EMOLUMENT SUITS RELATING TO, 2 M H 0. 
330. 

Finding of lower Courts on existence of u?age« 
based on irrelevant matters—Effect—See 
SPEC^If OR SECOND APPEAL—MISCELLA¬ 
NEOUS, 23 G. 1V9. 

Established usage in ooufliot with tenets of 
religion—Effect—See TRUST, 11 Bom. L.B. 
85 = 5 M.L.T. 301 = 33 B. 50!9«2 Ind.'Cas. 
701. 
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Use and Oocnpation. 

See Landlord and tenant. 

See Lease. 

(})-~Landlorfl and tenant--Suit for rent — 
Dismissal—Suit for use and occupation. —A 
landlord who bas failed in a suit for rent under 
the Rent Recovery Act cannot bring a fresh suit 
for use and ojoupation. ALIKhan v. Al'PADU, 
7 H. 304. 

(2> — Damages—Use and uccupatinn — Demise 

— Permisdon of plaintiff — An action lot 
damages for use and occupation does not neces¬ 
sarily suppose any demise. It is enough that 
the defendant used and occutiied the premises 
by the permission of the plaintiff. Rut where 
it is not established that toe pUiutiff agreed to 
accept the possession of the premises by the 
defendaut pcsRes.<5ion held on bis own behalf, 
no suit for damages for use and occupation lies 
against the defendant. KANAI Lal BISWAS 
V. Ni'j'Ai Chand Saha ; Nitai Chand Saha 
V. ilAIDOJiNNO, 7 Ind. Gas. 492 = 12 C. L J 
612 

(3)— Arrears of rent—Coiiiotnsatu»i for use 
and ocenpatUm of lnnd—M.ikinij neio case for 
plaintiff, not set up in plaint-Intintiun to 
oc'.npiias Unant a necesmig conditum in suit 
foj- compensation for use and occupation of land 
—Lease of right to receive collections of a village 
not an agricultural lease—Registration of lease 

- Transfer cf Property ict, ss. 107 and 117 — 
Oral evidence inadmissible to prove lease for 
a term eTcetding one year.—The plainMfl RUtd 
lil and R for arrears of rent on the allegaliou 
that they bad taken from him a tbeka of a 
mauza from 1302 to 1306 P.isli at an annual 
rent of Rs. 1,059 14-3 and that Rh 515-7-0 ii« 
arrears for 1305 Fasli and the whole of the rent 
for the year 1.306 Fasli were duo from them. 
M admitted the lease and K denied it. The 
lease was an oral one. The Assistant Collec or 
held that, inasmuch as under s. 107 of 
the Transfer of Property Act, a lease of 
immoveable property for any term exceeding 
one year could be made only by a registered 
instrument, no oral evidence could be given to 
prove 'he alleged lease. But finding, however, 
that E had been in possession of the village 
during 1305 Fasli bn passed a decree against him 
and M jointly for tbe arrears of rent claimed in 
respect of tb.at year on the ground that E was 
liable to pay reasouable compensation for tbe use 
and occupation of the village. E appealed to tbe 
District Judge who dismiss^ the suit a.s against 
him- He found that E. even supposing that he 
was in po'srssion during tbe year 1305 Fasli, 
did not enter into possession with tbe intention 
of occupying as a tenant. Betd, that the 
alleged lease was a lease of the right to 
receive the collections of a village and not 
a lease for agricultural purposes, within- 
tbe meaning of s 117 of the Transfer of Pro¬ 
perty Act, that the provisions of the s. 107 of 
that Aot, were applicable to it. and that oral 
evidence to prove it was inadmissible. In order 
that a suit for use and ocoupation may be 
maintainable, one of the oonditious wjicb 


Use and Ocenpation— concluded, 

must be fuifflled is that tbe defendant is in 
possession intending to occupy as a tenant. 
Held, therefore, that assuming that the 
Revenue Court has jurisdiction to award, in a 
proper case, reasonable compensation for tbe 
use and occupation of land, it oould not award 
such compensation in this case. Beld further 
that as the plaintiff made no claim for use and 
occupation against E, and as tbe case went to 
trial merely on tbe point whether the village 
had been leased for five years to E, the Assist¬ 
ant Collector was wrong in making a new oase 
for tbe plaintiff and in decreeing his suit 
against E, as if be bad made a claim for use 
and occupation. JanQ BAHADUR SiNGH v, 
ESHAN ALI, 3 O C. 222. 

(41— Claim for, vhen arises.—A claim foruse 
and occupation only arises where it is shown 
that the occupation was by the permission or 
sufferance of the plaintiff. Ramrick Dass v. 

• MOHAMRD YACUH.T1 DUDAH. 2 L.B.R. 122. 

Right of lambardar to sue a co-sharer for 
compensation tor—See Co-SHARERS -En.TOY- 
MKNT OK Property BY Co-sharcrk, i3C. 
P.L.R. 48. 

Right to interest—See INTEREST—SPECIAL 
Cases. 9 ind. Cas. 221. 

Suit for rent—Court can award damages, for 
use and occupation when — Sec RENT, SUIT 
FOR. 27 C. 239. 

« 

Suit for rent and eviction— Waiver of tres¬ 
pass — Decree for use and occupation— See 
RENT. Suit for, 9 C. 908 = 13 C.L.R. 69. 

See Small Cause Court, Mofussil, 
jurisdiction of—General, 5 B. 572, 17 C, 
541. 24 C. 5.57,22 M- 149. 

D> cree declaring title to house—Suit for 
compensation for—Whetbe»‘ maintainable in 
Court of Small Causes—See SMALL CAUSE 

Court, Mofussil, Jurisdiction of — 
Genpjral, 6 B. 79. 

See Transfer of Property act, 1882, 

8. 107. 22 C. 762. 

See Variance between Pleading 
AND Proof, 5 n.w.p. 05. 

User. 

See Prescription. 

See Easements. 

(1) —Conlinuedenjoymenl —Question of foci,^ 

No rule can be laid dowu ax to what will or will 
not constitute a continuance of enjoyment, as 
of right, when there is no exercise of it for 
any given period. That must depend upon the 
circumstances of each case and the nature of 
the right claimed. The queetioo of oootinued 
enjoyment is a question cf fact. It la an 
inference to be drawn from facts. Janhayi 
CaoWDBURANI V. BINDD BABHIMI OHOW- 
DHURANI, 26 C. 898=8 O.W.H. 610. 
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User —continued. 

(2) - Uter —Proof of right -No ptocise period 
of enjoyment is required to prove a right of user; 
and there is no objeotioo in point of law to the 
tioding of suob a right ftom the faot of there 
having been a user for a very long time. MOL- 
LICK KURIM B\K3H v. H^RRIH^R \I\NDVR, 

5 B L R. 174 = 13 W.R. 440. 

(I) —Um —Preaription —Construction.-^tool 
of uninterrupted user for 12 years and upwards 
is sufficient to establish a prescriptive right to 
water. The term " barabar" in respect to user 
construed tomeiu“a/f along” for ''altoiys,” 
oertainly for more than 12 years. Kartik 

Chandra sikkar v. Kartik Chandra Dey, 

3 B L. R, A. C 166 = 11 W. R, 822. (11 W. R. 

‘236, Com on.} 

(4) — User" —presump'ion of Ugal origin.— 
Where there has been a well-estaolisbed user 
extending over a long series of years, it is the 
duty of the Court, if possible, to find a legal, 
origin of the existing facts—SECRETARY OP 
STATE FOR INDIA V. HADUTRAO. 6 Bom. 
L.R 43=28 B 276. 

{b)—F4Viem»nt -Inferencefrorn, user —English 
Luiu.—lu a suit to establish a right of way. it 
would not be right iu this country to draw the 
same iufccence from user as would be proper in 
a case arising in EngltnJ. The English rule 
that user must be presumed to be as of right 
must not be applied without reference to the 
habits of the people of this country and the 
particular oiroamstances of each case. SHAIKH 

Khoda euksh V. ShaikhTa.iuddin^ 8 C.V. 
N. 399. 

{6) — U.ser~Proof of right-Acquisition thereof. 
—A user all along or from before does not 
necessarily prove a right. It must bn proved 
to have existed from a time from which the 
right would be gained or presumed to have been 

gained. Mooktaram Bhuttach \rjee v. 
Hurro Chunder Roy, 7 W.R. i. [f.. 12 
W.R 76, 14 W.R. 349. 14 W R 199.] 

(7) • Right of xo it/-User —Pres ripthn —Lintt- 
iation,—Implied consent.—\ user for only 4 or 
5 years is not sufficient to show a right by 
prescription. Defendant prepared a road across 
the plaintiff’s lands. Held that it wae: quite 
open to the plaintiff to sue within the ordinary 
period of limitation, and that no consent could 
be inferred from the faot that the plaintiff did 
not sue immeiiately aftnr the oommenoem’ut 
of the preparation or the completion of the 

roa4- Huro Soonduree Dbbia V. Ram 
DHON BHUTTACHARJEB, 7 W.R 276. [D 12 
W.R. 619.] 

(8) — Wrongful interniption—Right of tiser— 
Assertion of right- Uday —Acqui^scexice.- Where 
a right of user is interfered with and steps are 
immediately taken to assert that right, it 
cannot be destroyed by wrongful interruption ; 
but when no steps whatever ace taken fora long 
time, as for instance, for 6 years, we mav safely, 
presume acquiescence. Hbeba LalL Koobb 
V. Pdrmessur Koobr, 15 W.R. 401. 


User— continued. 

(9) — Easement—User interrupted from time 
to lime.—The mere fact of user for any number 
of years will not ba sufficient to confer a right 
if the user be, from time to time, interrupted 
by the owner resuming, as occasion may 
require, the exclusive use of his land. In such 
a case, the character of the user is changed. It 
will ba treated as permissive only and not as 
the exercise of a right. What is the true charac¬ 
ter of the user is. in each case, to be inferred 
from the circumstances. AUKHOY GOOUAR 

Chuckbrbdtty v.Mollah nobee Nowas, 

13 W.R. 449. 

(10) —Rights of tiser of easemmls incidental 
to house, not affect d by lease of house to stran¬ 
ger. —The contention in this case was limited 
to a drain and to a passage. The lower appel¬ 
late Court wrongly considered that the plaintiff 
had really no right to what he claimed, inas¬ 
much as the circumstances under which the 
right was created had ceased and a new state 
of things bad arisen, in which the introduction 
of a stranger into the premises bad become pos¬ 
sible. The High Court was of opinion that the 
point never having been raised by the defend* 
ant at all, the Judge was in error in having 
raised or allowed the point to be raised at the 
trial. The Judge .should have confined himself 
to the existence or not of the plaintiff’s right 
to the user which he claimed as incidental to 
his property ; if the Judge found such right to 
exist, it was not one to be exercised condition¬ 
ally, nor one that could be annulled by the in¬ 
troduction of any such new feature as the 
tenancy of the house created by its owner in 
favour of a stranger. MUSSAMUT AMJUDBE 
BEQUM V. 8YUD AHMED HOSSBIN, 6 W.R. 
314. 

(11) —Confrncf of tenancy—Right of tenant to 
tise a plot as threshing floor, a term of such con¬ 
tract. —On evidence that a tenant has, for a 
great many years, used a particular piece of 
land along with other tmants as a threshing 
fioor for threshing out crops, it is competent to 
the Court to find, there being no evidence to 
the contrary, that the right to use the plot of 
land for such purpose was part of the contract 
of tenancy, Dalbl v, BHA.TJD. 16 I 191 = 

A. W.N. 1894, 15. (14 A. 185, D.) 

See DAMAGES—Damages, Suits fob, 2 

B. L.R. App. 53 (a). 

Right to pass filthy water can be acquired 
by—See Basement, 2 Bom. L.R. 89. 

See Perry, 18 0. 662. 

Public tank, right to repair—Long user— 

See Injunction —Special Cases, 6 M. 

229. 

As of right—Elements—User of Oothan— 
Relation and neighbour—Ser LIMITATION ACT, 
1908. 8. 26, 13 C.L.J. 316. 

Vacant land—Encroachment — Nature of 
user—See POSSESSION — ADVERSE POSSES* 
SION. 16 B. 338, 
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User— concluded. 

Absence of a right of—See POSSESSION- 
NATURE OF Possession, 2 Bom. l.r. 620. 

Poasesaioo not always actual user- Pre¬ 
sumption where actual enjoyment not possible 
Nature of presumption— Se». POSSESSION 

—Nature of possession, 9 c. 741. F.B = 

12 O.L.R. 257. 

Se*’ Prescription—E \SEMENT - gene¬ 
ral. .3 B.L.R. A.C. 325=12 W.R. 274.3 
B L.R, A.C. 281. 

Right of way for particuUr purpose—Extent 
of -6’cc RIGHT OF VV.AY, 9 C. 773. 

See RIGHT OF Way. 3 b L.R.A.C. 211*6 
B.L.R. App, 84*14 W.R. 124. 

Usufructuary Mortgage. 

See Mortgage. 


See Decree—Decree, Form of. 

Usury. 

See Hindu Law—usury. 

See Interest. 


Law—Act XXVIII of 
1855 -See MAHOMEDAN LAW— MisCELL \NE 
OUS. 6 B.L.8. 600=1. W.K. SOS 


Usury Laws Repeal Act. 

See ACT XXVIII OP 1855. 
Utbandi Tenure. 


tU— Uf-bandi holding," whnl is—Its inci¬ 
dents.—" Utbandi" is applied to land held for 
a year, or rather for a season only. The general 
custom is for fbe husbmdroau to get verbal 
permission tn cultivate a certain amount of 
land in a particular place at a rate agreed upon 
when the crop is on the ground. The land is 
measured and the rent is assessed on it. The 
n^'idi ryot abandons altogether li.e., has no 
right to claim again) a*»y land, except such as 
he ha^ under cultivation in any given year. 
The zemindar may let lo iumtoa some or any 
land which the Utbandi ryot has not got 
UD icr ouUivation in hot year. BEDI MaDHDB 
('HUCKEUBUTTY V. BHUBUN MOHUN BIS- 
Was. 17 C. 393. [R.. 6 C.L.J. 398=11 C.W. 

N. 531.] 


67f< /or rent a/—Aband(,nnunt—Notice 
—Onus Betianu sale ~ Admission by vendor, 
effrctof.—No notice is required to be given by 
the tenant to the landlord in abandoning an 
I xitba)uii tenure as it a settlement for a year 

assignee of the 

landlord, when ibe landlord admits that be 
has sold ibe arrears of rent to the plaintiff, and 

I when such Jaiidlord it also a party to the suit* 

! It IS not, open to Ibe Court lo find that the sale 
IS benami. AMHITA J.AL l\fUKERJEB v 
I Giridhar Ghose. 5 C L J. 398*11 OWN* 

' 381. (17 C. 393. R.) ' ' 
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